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RATA eA keyich whart»'Spetin 
KAIAGIUM,  Keyage; which see. 
KAIN, Poultry payable by a tenant to his landlord, “Scotch 


Dict. 

KALENDZ. Rural chapters or conventions of the rural 
deans and parochial clergy ; so called because formerly held 
on the Kalends, or first day of every month. Paroch, Antig. 

40, 
a LenS and KALENDS. See Calendar and Ca- 
nls. 

KANTREF. See Cantred. 

KARITE. See Caritas. 

KARLE, Sax.) A man; and with any addition a servant 
or clown; as the Saxons called a domestic servant, a Aus- 
karle; from whence comes the modern word churl, Domesday. 

KARRATA F@ŒNI. A cart-load of hay. Mon. Ang. 
tom. 1. p. 548, See Carecta, 

KAY. See Key. 

KEBBARS, or Cullers.] The refuse of sheep drawn out 
of a flock; oves rejiculee. Cooper's Thesaur. 

KEELAGE, killagium.] A privilege to demand money 
for the bottom of ships resting in a port or harbour. Rot. 
Parl. 2\ Edw... 

_ KEELMEN. Are mentioned among mariners, seamen, &e. 
in various statutes. See title Coals. 

KEELS. This word is applied to vessels used in the rivers 
of the north of England for the carriage of coals, &e. See 
ee 

EEP. A strong tower or hold in the middle of any 
castle or fortification, wherein the besieged made their last 
efforts of defence, was formerly in England called a Keop ; 
and the inner pile within the castle of Dover, erected by King 
Henry II, about the year 1153, was termed the King’s Keep: 
so at Windsor, &e. It seems to be something in the nature 
of that which is called abroad a Citadel. 

KEEPER OF THE FOREST, Custos Foresta.] Or 
chief warden of the forest, hath the principal government 
over all officers within the forest: and formerly warned them 
to appear at the court of justice-seat, on a general summons 
from the lord chief justice in eyre. Mannood, part 1. p. 156. 
See title Forest. 

Kenren or tu Grear Seat, Custos magni sigilli.] Is a 
lord by his office, styled Lord Keeper of the Great Seal of 
England, and is of the King’s Privy Council: through his 
hands pass all charters, commissions, and grants of the king 
under the great seal; without which seal many of those 
grants and commissions are of no force in law; for the king 
is by interpretation of law a corporation, and passeth nothing 
but by the great seal, which is as the publie faith of the king- 
dom, in the high esteem and reputation justly attributed 
thereto. 

You. 11, 
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The'great seal consists of two impressions, one being the 
very seal itself with the effigies of the king stamped on it; 
the other has an impression of the king’s arms in the figure 
of a target, for matters of a smaller moment, as certificates, 
&e. that are usually pleaded sub pede sigilli, And anciently 
when the king travelled into France or other foreign king- 
doms, there were two great seals; one went with the king, and 
another was left with the Custos Regni, or the Chancellor, &e. 

If the great seal be altered, the same is notified in the 
Court of Chancery, and public proclamations made thereof 
by the sheriffs, &. 1 Hale's Hist. P. C. 171, 4. 

The Lord Keeper of the Great Seal, by statute 5 Eliz. 
c, 18, hath the same place, authority, pre-eminence, jurisdic- 
tion, and execution of laws, as the Lord Chancellor of Eng- 
land hath; and he is constituted by the delivery of the great 
seal, and by taking his oath. 4 Jnst. 87. See Lamb, Arch- 
ion. 65; 1 Rol. Abr. 385, and this Dictionary, titles Chan- 
Great Seal of England. 
purer or THE Privy Sear, Custos privati si That 
officer, through whose hands all charters, pardons, &c. pass, 
signed by the king, before they come to the great seal : and 
some things which do not pass the seal at all: he is also of 
the Privy Council; but was anciently called only Clerk of 
the Privy Seal; after which he was named Guardian del 
Privy Seal; and lastly, Lord Priyy Seal, and made one of the 
great officers of the Kingdom. See stat. 12.2.2. c. 11; Rot. 
Parl. 11 H. 4; and 34 H. 8. ¢ 4 

The Lord Privy Seal is to put the seal to no gřant without 
good warrant; nor with warrant, if it be against law, or in- 
convenient, but that he first acquaint the King therewith. 
4 Inst. 55. As to the fees of the clerks under the Lord Privy 
Seal, for warrants, &c. see stat. 27 7.8, ¢.11, See further 
this Dictionary, titles Grants of the’ King; Privy Seal. 

Kerren or tux Toven, mentioned in the ancient statute 
12 H. 6, c. 14, seems to be that officer in the King’s mint at 
this day called the Master of the Assay. See Mint, 

Kesrers or tue Lrentizs or Exctaxp, By authority 
of Parliament, See Custodes Libertatis. 

KENDAL, Concagium. An ancient barony. MS. > 

KENNETS. A coarse Welsh cloth, See stat. 33 H. 8. 













ce. 3. 

KERHERE. A custom to have a cart-way; or a com- 
mutation for the customary duty for carriage of the lord's 
goods. Cowell. 

KERNELLARE DOMUM, from Lat. Crena, a notch, 
To build a house formerly with a wall or tower, kernelle 
with crannies or notches, for the better convenience of shoot- 
ing arrows, and making other defence. Du Fresne derives 
this word from guarnellus or quadranellus, a four-square hole 
or notch; ubicungue patent quarnelli sive fenestræ ; and this 
form of walls and battlements for military uses might pos- 
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sibly have its name from quadrellus, a four-square dart, It 
was a common favour granted by our Kings in ancient times, 
after castles were demolished for prevention of rebellion, to 
give their chief subjects leave to fortify their mansion-houses 
with kernelled walls. Paroch. Antig. 533. 

KERNELLATUS. Fortified or embattled according to 
the old fashion, Plac. 31 Ed. 3. 

KERNES, Idle persons; vagabonds. 
31 Ed. 3. m. 11, 12. 

KEVERE. A cover or vessel used in a dairy-house for 
milk or whey. - Paroch. Antiq. 886. 

KEY, Kaia and caya, Sax. Leg. Teut. Kay, now gene- 
rally spelled Quay, from the French quai.) A wharf to land 
or ship goods or wares at, ‘The verb caiare, in old writers, 
signifies (according to Scaliger) to keep in, or restrain: and 
so is the earth or ground, where keys are made, with planks 
and posts. Cowell. 

The lawful keys and wharfs for lading or landing goods 
belonging to the port of London, were Chester's Key, Brewer's 
Key, Galley Key, Wool Dock, Custom-house Key, Bear Key, 
Porter's Key, Sab’s Key, Wiggan's Key, Young's Key, Ralph's 
Key, Dice's Key, Smart's Key, Somer's Key, Hamma Cey, 
Lyon's Key, Botolph Wharf, Grant's Key, Cock's Key, and 
Fresh Wharf; besides Billingsgate, for Fens of fish and 
fruit; and Bridgehouse, in Southwark, for corn and other pro- 
vision, &e. but for no other goods or merchandise. eal 
boards, masts, and timber, may be landed at any place be- 
tween Limehouse and Westminster, the owner first paying 
or compounding for the customs, and declaring at what place 
he will land them, Lew Mercat, 132, 133; stat, 13 § 14 Car. 2. 
c, 11, § 14; Rot, Seac. 19 Car, 2. These quays were some 
years ago purchased out of money advanced by government, 
with a view to the improvement of the port of London. See 
the acts 43G. 3. c. exxiv; 46 G. 3. c. 118, 

There is now a lawful wharf at Hungerford Market, for 
the landing of goods or merchandize, and passengers for 
steam-boats, &c, See 11 G, 4. c. 70. 

By the 7 & 8G. 4. c, 29. s. 17, persons stealing goods or 
merchandize from any dock, wharf, or quay adjacent to any 
port of entry or discharge, navigable river, or canal, or to 
any creek, &e. may, on conviction, be transported for life, or 
not less than seven years, or imprisoned for not exceeding 
four years, and if males, whipped. 

KEYAGE, Kaiagiun.] The money or toll paid for lading 
or unlading wares at a key or wharf, Rot. Pat. 1 Edw, 3. 
m, 10; 20 Edw. 3, m, 1. 

KEYLES or KEELS, Ciuli or Ciules.) A kind of long- 
boats of great antiquity, mentioned in stat. 23 M, 8, c. 18, 


Ordin. Hibern. 


Spelm, 
TKEYING. Five fells, or pelts, or sheeps-skins with their 
wool on them, Cowell. 

KEYUS, KEYS. A guardian, warden, or keeper. Mon. 
Ang. tom. 2. p. 71. In the Isle of Man, the twenty-four 
chief commoners, who are, as it were, conservators of the 
liberties of the people, are called keys of the island. See tit. 
Man, Isle of. 

KICHELL. A cake: it was an old custom for godfathers 
and godmothers, every time their godehildren asked them 
blessing, to give them a cake, which was called a God's 
Kichell. Cowell. 

KIDDER. Signified one that badges or carries corn, 
dead victual, or other merchandize, up and down to sell. 
5 Eliz, c. 12. They are also called Kiddiers in 13 Eliz. 


c. 25, 

KIDDLE, KIDLE, or KEDEL, Kidellus.] A dam or 
open wear in a river with a loop or narrow cut in it, accom- 
modated for the laying of wheels or other engines to catch 
fish, 2 Inst, fol. 38. ‘The word is ancient, for we meet with 
it in Magna Charta, c. 24, and in a charter made by King 
John to the city of London, By stat. 1 H. 4, c.12. it was 
accorded, infer alia, that a survey should be made of the 
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wears, mills, stanks, stakes, and kidels, in the great rivers of 
England. They are now called Kettles, or Kettle-nets, and are 
much used on the sea-coasts of Kent and Wales. Cowell. 

KIDNAPPING. The forcible abduction and conveyin, 
away of a man, woman, or child from their own country, an 
sending them to another; it is an offence at common law. 
Raym. 474, 

‘this is unquestionably a very heinous crime, as it robs the 
King of his subjects, banishes a man from his country, and 
may, in its consequences, be productive of the most cruel 
and ‘disagreeable hardships; and therefore the common law 
of England has punished it with fine, imprisonment, and pil- 
lory, 2 Show. 221; Skin. 47; Comb. 10; 4 Comm, 219. 

The 11 & 12 IV. 8, c. 7. though principally intended against 
pirates, had a clause to prevent the leaving abroad, by mas- 
ters of vessels, of persons who had been kidnapped or spirited 
away : that clause was repealed by the 9 G, 4. c. 81. which 
by s. 80, enacts, that if any master of a merchant vessel 
shall (during his being abroad) force any man on shore, or 
wilfully leave him behind, or refuse to bring home all such 
men as he carried out, if they are in a condition to return, 
he shall be guilty of a misdemeanor, and shall, on convic- 
tion, be imprisoned for such time as the court shall award, 
and such offences may he prosecuted by indictment or by in- 
formation at the suit of the attorney-general in K. B., and 
may be alleged to be committed at Westminster; and that 
court may issue commissions to examine witnesses abroad, 
As to the stealing of children, see tit, Child, 

ELDER EIN: A vessel of ale, &c. containing eighteen 

allons. 
ee KILKETH, An ancient servile payment made by tenants 
in husbandry, Cowell. 

KILLAGIUM. Keelage. Cowell. 

KILLING CATTLE maliciously. 7 & 8G. 4, c, 20. 8.256 
7&8 G. 4, c. 30. 8.16, See tit, Cattle 

KILLYTHSTALLION. A custom by which lords of 
manors were bound to provide a stallion for the use of their 
tenants’ mares. Spelm. Gloss, 

ILT Ac omnes annuales redditus de quadam consue- 
tudine in, §c. vocat, Kilth. Pat. 7 Eliz. 

KINDRED. Are a certain body of persons of kin or re- 
lated to each other. There are three degrees of kindred in 
our law; one in the right line descending, another in the 
right line ascending, and the third in the collateral line, 

‘The right line descending, wherein the kindred of the male 
line are called Agnati, and of the female line Cognati, is from 
the father to the son, and so on to his children in the male 
and female line; and if no son, then to the daughter, and to 
her children in the male and female line; if neither son nor 
daughter, or any of their children, to the nephew and his 
children, and if none of them, to the niece and her children ; 
if neither nephew nor niece, nor any of their children, then 
to the grandson or grand-daughter of the nephew: and if 
widithex ‘a: hemi atch eee cudnt grand-daughter of the 
niece; and if none of them, then to the great grandson or 
great grand-daughter of the nephew and of the niece, &e. et 
sic ad infinitum. 

The right line ascending is directly upwards; as from the 
son to the father or mother; and if neither father nor mo- 
ther, to the grandfather or grandmother; if no grandfather 
or grandmother, to the great grandfather or great grand- 
mother; if neither great grandfather or great grandmother, 
to the father of the great grandfather, or the mother of the 
great grandmother ; and if neither of them, then to the great 
grandfather's grandfather, or to the great grandmother's 
grandmother ; and if none of them, to the great grandfather's 
great grandfather, or great grandmother's great grandmother, 
et sic ad infinitum. 

_ The collateral line is either descending by the brother and 
his children downwards, or by the uncle upwards: it is be- 
tween brothers and sisters, SA to uncles and aunts, and the 
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rest of the kindred, upwards and downwards, across and 
amongst themselves. 2 Nels. Abr. 1077, 1078. 

There are several rules to know the degrees of kindred ; 
in the ascending line, take the son and add the father, and it 
is one degree ascending, then add the grandfather, and it is a 
second degree, a person added to a person in the line of con- 
sanguinity making a degree; and if there are many persons, 
take away one, and you have the number of degrees; as if 
there are four persons, it is the third degree, if five, the 
fourth, a, 40 that ie father, son, and grandchild, in the 
descending line, though three persons, make but two de- 

rees: To know in what degree of kindred the sons of two 

rothers stand, begin from the grandfather and descend to 
one brother, the father of one of the sons, which is one de- 
gree, then descend to his son the ancestor's grandson, which 
is a second degree; and then descend again from the grand- 
father to the other brother, father of the other of the sons, 
which is one degree, and descend to his son, &e. and it is a 
second degree ; thus reckoning the person from whom the 
computation is made, it appears there are two degrees, and 
that the sons of two brothers are distant from each other two 
degrees: for in what degree either of them is distant from 
the common stock, the person from whom the computation is 
made, they are distant between themselves in the same de- 
gree; and in every line the person must be reckoned from 
whom the computation is made. If the kindred are not 
equally distant from the common stock ; then in what degree 
the most remote is distant, in the same degree they are dis- 
tant between themselves, and so the kin of the most remote 
maketh the degree; by which rule, I, and the grandchild of 
my uncle, are distant in the third degree, such grandchild 
being distant three degrees from my grandfather, the nearest 
common stock. The common law agrees in its computation 

ith the civil and canon law, as to the right line ; and only 
with the canon law as to the collateral line. Wood's Inst, 
48, 49. See further at length, 2 Comm. c. 14: and this Diet. 
titles Descent; Executor, III. ; V. 8. 


KING, 


Rex; from Lat, Rego to rule: Sax. Cyning or Coning.) 
A monarch or potentate, who rules singly and sovereignly 
over a people: or he that has the highest power and sae in 
the land. The King is the head of the state, 
lib. 1. c. 8. 

Tue Surrewz Exrcurive Power of these kingdoms is 
vested by the English laws in a single person, the King or 
Queen; for it matters not to which sex the crown descends ; 
but the person, entitled to it, whether male or female, is im- 
mediately invested with all the ensigns, rights, and prero- 
gativos of sovereign power: as is declared by stat, 1 Mary, 
stat. 3. c, 1. 


1. Of the Title and Succession to the Throne. 
IL. Of the Royal Family.—As to the Queen, see this Dict, 
under that title. 
IIL. Briefly and incidentally of the King's Councils, 
1V. Of the King's Duties ; and his Coronation Oath. 
V. Of the King's Prerogative. 
1. Generally. 
2. As relates to his Royal Character ; wherein of 
his Sovereignty, Perfection, and Perpetuity. 
3. With respect to his Authority, For ign and Do- 
mestic; in sending Ambassadors; making 
Treaties, War and Peace: As one of the 
Estates of the Realm; Commander of our 
Armies and Navies; the Fountain of Jus- 
tice and of Honour; Arbiter of Domestic 
Commerce; Supreme Head of the Church. 
4, As regards his Revenues, ordinary and ex- 
traordinary ; and, in the latter, of his Civil 
List, 


See Bract, 
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VI. Of the King's Prerogative in relation to his Debts ; 
and see this Dict. titles Execution; Extent 
Judgment, &e. 

VII. The former and present state of the Prerogative in 
general. 





I. The executive power of the English nation being 
vested in a single person, by the general consent of the 
people, the evidence of which general consent is long and 
immemorial usage, it became necessary to the freedom and 
peace of the state, that a rule should be laid down uniform, 
universal, and permanent, in order to mark out with preci- 
sion who is that single person, to whom are committed (in 
subservience to delam of the land) the care and protection 
of the community ; and to whom, in return, the duty and al- 
legiance of every individual are due, 

When the succession to the crown was formerly inter- 
rupted by the state of society and the constitution, which 
had not then.arrived to the state of perfection it attained in 
later ages, and even more recently since the Revolution, dis- 
tinctions have been frequently made between a King de facto 
and de jure, Though it is to be hoped that no contest of 
this nature is likely again to rise in these kingdoms, what is 
just shortly hinted on this subject will doubtless be agreeable 
to the student: see further on this subject, title Treason. 

If there be a King regnant in possession of the crown, 
although he be but Rex de facto, and not de jure, yet he is 
Seignior le Roy: and another that hath right, if he be out 
of possession, he is not within the meaning of the stat. 
11 H, 7. e. 1. for the subjects to serve and defend him in 
his wars, &e, And a pardon, &c. granted by a King de jure, 
that is not likewise de facto, is void. 8 Inst. 7. If a King 
that usurps the crown, grants licences of alienation or es- 
cheats, they will be good against the rightful King; so of 
pardons, and any thing that doth not concern the King’s an- 
cient patrimony, or the government of the people judicial 
acts in the time of such a one, bind the right King and all 
who submitted to his judicature. The crown was tost be- 
tween the two families of York and Lancaster many years ; 
and yet the acts of royalty done in the reign of the several 
competitors were confirmed by the Parliament: and those 
resolutions were made because the common people cannot 
judge of the King’s title, and to avoid anarchy and confusion, 
Jenk, Cent. 130, 1. 

All judicial acts done by Henry VI. while he was King, 
and also all pardons of hier and charters of denization 
granted by him, were deemed valid; but a pardon made by 
Edward IV, before he was actually King, was declared void 
even after he came to the crown. See 1 Hawk. P. C. 0.17: 
and stat. 1 Edm. 4, e. 1, 

Hale says the right heir of the crown, during such time as 
the usurper is in plenary possession of it, and no possession 
thereof in the heir, is_not a King within this act; as was the 
case of the House of York during the plenary possession of 
the crown in Henry IV., Hany Henry VI. But if the 
right heir had once the possession of the crown as King, 
though an usurper had got the possession thereof, yet the 
other continues his style, title, and claim thereto, and after- 
wards re-obtains the full possession thereof; a compassing 
the death of the rightful heir during that interval, is com- 
passing of the King’s death within this act, for he continued 
a King still, quasi in possession of his kingdom; which was 
the case of Edward IV. in that small interval wherein Henry 
VI. re-obtained the crown; and the case of Edward V, 
notwithstanding the usurpation of his uncle Richard III. 
1 Hal. Hist. P. C. 104, 

The grand fundamental maxim upon which the Jus Coronee, 
or right of succession to the throne of these kingdoms de- 
pends, seems to be this: “ That the crown is by common law 




















and constitutional custom hereditary; and this in a manner 
peculiar to itself; but that the right of inheritance may from 
Be 
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time to time be changed or limited by Parliament; under 
which limitations the crown still continues hereditary.” 

First, it is in general hereditary, or descendible to the next 
heir, on the death or demise of the last proprietor, All 
regal governments must be either hereditary or elective ; and 
as no instance can be found wherein the crown of England 
has ever: been asserted to be elective, by any authority but 
that of the regicides at the trial of King Charles I. it must 
of consequence be hereditary. Yet an hereditary by no 
means intends a jure-divino right to the throne, save only so 
far as kingdoms, like other human fabrics, are subject to the 
general and ordinary dispensations of Providence. Nor, 
indeed, have a jure-divino and an hereditary right any neces- 
sary connection with each other, as some have very weakly 
imagined. ‘The hereditary right which the laws of England 
acknowledge, owes its origin to the founders of our Constitu- 
tion, and to them only, The founders of our English 
monarchy might perhaps, if they had thought proper, have 
made it elective; but they rather chose, and upon good 
reason, to establish originally a succession by inheritance. 
This has been acquiesced in by general consent, and ripened 
by degrees into common law ; the very same title that every 
private man has to his own estate. Lands are not naturally 
descendible any more than thrones; but the law has thought 
prone for the benefit and peace of the public, to establish 
hereditary succession in the one as well as the other. 

Secondly, as to the prona mode of inheritance, it in 
general corresponds with feodal path of descents, chalked out 
by the common law in the succession to landed estates, yet 
with one or two material exceptions. Like estates, the 
crown will descend lineally to the issue of the reigning 
monarch, as it did from King John to Richard II. through 
a regular degree of six lineal generations. As in common 
descents, the preference of males to females, and the right 
of primogeniture among the males, are strictly adhered to. 
But among the females the crown descends by right of pri- 
mogeniture to the eldest daughter and her issue, and, not as 
in common inheritances, to all the daughters at once; the 
evident necessity of a sole succession to the throne having 
occasioned the royal law of descents to depart from the 
common law in this respect. The doctrine of representation 
also prevails in the descent of the crown, as it does in other 
inheritances, whereby the lineal descendants of any person 
deceased stand in the same place as their ancestor, if living, 
would have done. Lastly, on failure of lineal descendants, 
the crown goes to the next collateral relations of the late 
King, provided they are lineally descended from the blood- 
royal; that is, from that royal stock which originally ac- 

uired the crown. But herein there is no objection (as in 
the case of common descents previous to the recent statute) 
to the succession of a brother, an uncle, or other collateral 
relation of the half blood; provided only, that the one 
ancestor, from whom both are descended, be that from whose 
veins the blood-royal is communicated to each. The reason 
of which diversity between royal and common descents may 
be understood by recurring to the general rules of descent at 
common law, See title Descent. 

Thirdly, the doctrine of hereditary right does by no means 
imply an indefeasible right to the throne. No man will surely 
assert this who has considered our laws, constitution and 
history without prejudice, and with any degree of attention. 
It is unquestionably in the breast of the supreme legislative 
authority of this kingdom, the King and both Houses of Par- 
liament, to defeat this hereditary right, and by particular 
entails, limitations, and provisions, to exclude the immediate 
heir, and vest the inheritance in any one else. ‘This is 
strictly consonant to our laws and constitution, as may be 
gathered from the expression so frequently used in our sta- 
tute-book of “the King’s Majesty, his heirs and successors. 
In which we may observe, that as the word heirs necessarily 
implies an inheritance or hereditary right generally subsisting 
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in the royal person; so the word successors, distinctly taken, 
must imply that this inheritance may sometimes be broken 
through, or that there may bea successor without being the 
heir of the King. 

Fourthly, however the crown may be limited or transferred, 
it still retains its descendible quality, and becomes hereditary 
in the wearer of it. And hence, in our law, the King is said 
never to die in his political capacity because immediately 
upon the natural death of Henry, William, or Edward, the 
King survives in his successor. For the right of the crown 
vests eo instanti upon his heir; either the hæres natus, if 
the course of descent remains unimpeached, or the heres 


| factus, if the inheritance be under any particular settlement. 


So that there can be no interregnum; but, as Hale observes, 
the right of sovereignty is fully invested in the successor by 
the very descent of the crown, 1 Hist. P. C.61. Hence 
the statutes passed in the first year after the restoration of 
Charles II. are always called the acts in the 12th year of his 
reign; and all the other legal proceedings of that reign are 
reckoned from the year 1648, and not from 1660, 

On this principle, that the King commences his reign from 
the day of the death of his ancestor, it hath been held that 
compassing his death before coronation, or even before pro~ 
clamation, is compassing of the King's death within the 
statute of 25 Edw. 3. stat. 5. c. 2; he being King presently, 
and the proclamation and coronation only honourable cere- 
monies for the further notification thereof, 3 Inst. 7; 1 Hale's 
Hist. P. C. 101. See title Treason, 

However acquired, therefore, the crown becomes in the 
successor absolutely hereditary ; unless by the rules of the 
limitation it should be otherwise ordered and determined, 

In these four points consists the constitutional notion of 
hereditary right to the throne; which is further elucidated 
by the learned commentator, from whom much of the fore- 
going and following abstract is taken, ina short historical 
view which he gives of the succession to the crown of 
England, from Egbert to the present time; of the doctrines 
of our ancient lawyers, and of the several statutes that have 
from time to time been made to create, to declare, to confirm, 
to limit, or to bar, the hereditary title to the throne. In the 

ursuit of this inquiry, he states, that from the days of 

igbert, the first sole monarch of this kingdom, to the present, 
the four cardinal maxims above mentioned have ever been 
held the constitutional canons of succession to the crown. 
It is true this succession, through fraud or force, or some- 
times through necessity, when in hostile times the erown 
descended on a minor, or the like, has been very frequently 
suspended ; but has generally at last returned back into the 
old hereditary channel, though sometimes a very consider- 
able period has intervened. And even in those instances 
where the succession has been violated, the crown has ever 
been looked upon as hereditary in the wearer of it. Of which 
the usurpers themselves were so sensible, that they for the 
most part endeavoured to vamp up some feeble show of a 
title by descent, in order to amuse the people, while they 
gained the possession of the kingdom. And when possession 
was once gained, they considered it as the purchase or aquisi- 
tion of a new estate of inheritance, and transmitted, or en- 
deavoured to transmit, it to their own posterity, by a kind of 
hereditary right of usurpation, See 1 Comm, c. 3. p. 190—7. 

It is not very easy to say whether Mary and Elizabeth 
took the crown by inheritance or special parliamentar 
limitation. When the act 35. M. 8. c. 1. passed, they hi 
both by a preceding act (28 H. 8. c. 7.) been declared illegiti« 
mate, and not capable of inheriting the crown. The act 
35 H. 8. without repealing the former, limited the succession 
to them and the heirs of their bodies respectively, under 
certain circumstances, and upon certain conditions. On the 
accession of Mary the clauses of 28 H, 8. e. 7. by which her 
illegitimacy had been declared, were repealed (1 M. st. 2, c. 1.) 

in 1 M, st, 3,¢. 1, she is called the “inheritrix to the 
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imperial crown,” but the act 35 H, 8. c. 1. was not formally 
repealed. Elizabeth did not formally repeal the clauses of 
28 H. 8. c. 7. which affected her legitimacy; but by 1 Eliz. 
©. 3. she was recognized as being lineally and lawfully de- 
scended of the blood royal of the realm; at the same time, 
however, the limitation ‘of the crown by 35 H. 8. c. 1, was 
expressly confirmed. The inference from the whole seems 
to be, that though neither of them chose to rely on the par- 
liamentary limitation alone, neither thought it right entirely 
to forego the security which it afforded, Coleridge's Note, 
1 Comm. 195, 

It may be worth while in this place to advert to the state- 
ment of an acute modern writer as to the succession of King 
James I. to the crown of England. See Hallam's Constitu- 
tional History of England, from Henry VIL, to George Il. 
vol. 1. cap. 6. 

“ The popular voice in favour of James was undoubtedly 
raised in consequence of a natural opinion that he was the 
lawful heir to the throne, But this was only according to 
vulgar notions of right which respect hereditary succession as 
something indefeasible. In point of fact, neither James nor 
any of his posterity were legitimate sovereigns according to 
the senses which that word ought properly to bear. The 
House of Stuart no more came in by a lawful title than the 
House of Brunswick; by such a title, I mean, as the con- 
stitution and established Jaws of this kingdom had recognised. 
No private man could have recovered an acre of land with- 
out proving a better right than they could make out to the 
crown of England. What then had James to rest upon? 
What renders it absurd to call him or his children usurpers ? 
He had that which the flatterers of his family most affect to 
disdain, the will of the people; not certainly expressed in 
regular suffrage or declared election, but unanimously and 
voluntarily ratifying that which could in itself give no right,— 
the determination of the council to proclaim his accession to 
the throne, It is probable (adds the writer) that what has 
been just said may appear paradoxical to those who have not 
considered this part of our history, yet it is capable of satis- 
factory proof. This proof consists of four propositions : 
1, That a lawful King of England, with the advice and con- 
sent of Parliament, may make statutes to limit the inheritance 
of the crown as shall seem fit. 2. That a statute passed in 
the 85th of H, 8. (e. 1.) enabled that prince to dispose of the 
succession by his last will signed by his own hand. 3. That 
Henry did execute such will, by which in default of issue 
from his children the crown was entailed upon the descendants 
of his younger sister, Mary Duchess of Suffolk, before those 
of Margaret Queen of Scots, (Blackstone, however, affirms 
that this power of making a will was never carried into 
executions] 4. ‘That such descendants of Mary were living 
at the decease of Elizabeth.” The writer then proceeds to 
prove the four preceding propositions, and concludes thereon 
against the legal title of King James I, to the throne, and in 
favour of such right being vested in the descendants of the 
House of Suffolk, See also Luder’s Essay on the Right of 
Succession to the Crown in the Reign of Elizabeth, who also 
supports the position as to the want of legal title in the 
House of Stuart. 

Hallam concludes the subject by the following statement: 
“ There is much reason to believe ‘that the consciousness of 
this defect in his parliamentary title put James on magnifying, 
still more than from his natural temper he was prone to do, 
the internal rights of primogenitary succession as something 
indefeasible by the legislature ; a doctrine w hich, however it 
might suit the schools of divinity, was in diametrical opposi- 
tion to our statutes.” (Bolingbroke, (the author adds, in a 
note,) was of this opinion, considering the act of recognition 
of James as the æra of hereditary right, and of all those 
exalted notions concerning the power of prerogative of kings 
and the sacredness of their Pone | “Through the servile 
spirit of those times, however, it made a rapid progress, and, 
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interwoven by cunning and bigotry with religion, became a 
distinguishing tenet of the party who encouraged the Stuarts 
to subvert the liberties of the kingdom, In James's pro- 
clamation on ascending the throne he set forth his hereditary 
right. in pompous and, perhaps, unconstitutional phrases. Tt 
was the first measure of Parliament to pass an act of recogni- 
tion, acknowledging that on the decease of Elizabeth the 
imperial crown of the realm of England did by inherent 
birthright, and lawful and undoubted succession, descend 
and come to his most excellent Majesty, as being lineally, 
justly, and lawfully next and sole heir of the blood royal of 
this realm, Stat, 1 Jac. 1. c.1. The will of Henry VIII, it 
was tacitly agreed by all parties to consign to oblivion! and 
this most wisely, not on the principles which seem rather too 
much insinuated in this act of recognition, but on such sub- 
stantial motives of public expediency, as it would have shown 
an equal want of patriotism and of good sense, for the de- 
scendants of the House of Suffolk to have withstood. 

If the throne be at any time vacant, (which may happen 
by other means besides that of abdication, as if all the 
bÌood-royal should fail, without any successor appointed by 
parliament,) the right of disposing of this vacancy seems 
naturally to result to the Houses of Lords and Commons, the 
trustees and representatives of the nation, For there are no 
other hands in which it can so properly be entrusted; and 
there is a necessity of its being entrusted somewhere, else the 
whole frame of government must be dissolved and perish. 

The preamble to the Bill of Rights expressly declares, 
that “the Lords Spiritual and Temporal, and Commons 
assembled at Westminster, lawfully, fully, and freely represent 
all the estates of the people of this realm.” The Lords are 
not less the trustees and guardians of their country than the 
members of the House of Commons. It was justly said, 
when the royal prerogatives were suspended by the indispo- 
sition of the King (George II.) in 1788, that the two Houses 
of Parliament were the organs by which the people expressed 
their will, And in the House of Commons, on the 16th of 
December in that year, two declaratory resolutions were 
accordingly passed, importing: 1. The interruption of the 
royal authority; 2. That it was the duty of the two Houses 
of Parliament to provide the means of supplying that defect. 
On the 23d of the same month a third resolution was passed, 
empowering the Lord Chancellor of Great Britain to affix 
the great seal to such Bill of Limitations as might be neces- 
sary to restrict the power of the future Regent to be named 
by parliament: this bill was accordingly brought forward, 
but happily arrested in its progress by the providential re- 
covery of the King in March, 1789. Ït is observable, how- 
ever, that no bill was ever afterwards introduced to guard 
against a future emergency of a similar nature: on the 
grounds, undoubtedly, of delicacy to the monarch, in the hope 
of the improbability that such a circumstance should recur 
in future ; and in the confidence of the omnipotence of par- 
liament if necessarily called upon again. See the Journals 
of the Lords and Commons, sub an. 1788-9, 

Towards the end of King William’s reign, the King and 
Parliament thought it necessary to exert their power of 
limiting and appoining the succession, in order to prevent the 
vacancy of the throne; which must have ensued upon their 
deaths, as no further provision was made at the Revolution 
than for the issue of Queen Mary, Queen Anne, and Kin 
William, It had been previously, by the stat. 1 W. & M. 
stat. 2. c. 2. enacted, that every person who should be re- 
conciled to, or hold communion with, the See of Rome, who 
should profess the Popish religion, or who should marry a 
Papist, should be excluded, and for ever incapable to inherit, 
possess, or enjoy the crown ; and that in such case the 
rate should be absolved from their allegiance [to such per- 











son], and the crown should descend to such persons, being 
Protestants, as would have inherited the same in case the 
person so reconciled, holding communion, professing, or 
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marrying, were naturally dead. To act, therefore, consis- 
tently with themselves, and at the same time pay as much 
regard to the old hereditary line as their former resolutions 
would admit, they turned their eyes on the Princess Sophia, 
Electress and Duchess Dowager of Hanover. For upon the 
impending extinction of the Protestant posterity of Charles I. 
the old law of regal descent directed them to recur to the 
descendants of James I.; and the Princess Sophia being the 
youngest daughter of Elizabeth, Queen of Bohemia, who was 
the daughter of James I. was the nearest of the ancient blood- 
re who was not incapacitated by professing the Popish 
religion, On her, therefore, and the heirs of her body, being 
Protestants, the remainder of the crown, expectant on the 
death of King William and Queen Anne, without issue, was 
settled by stat. 12 & 13 W. 3. c. 2. See also 4 & 5 Ann. 
c. 4, by which the Princess Sophia and her future issue were 
naturalized. 

This is the last limitation of the crown that has been made 
by parliament, and all the several actual limitations from the 
time of Henry IV. to the present, (stated at large in 1 Comm. 
e. 3.) do clearly prove the power of the King and Parliament 
to new model or alter the succession. And, indeed, it is now 
again made highly penal to dispute it; for by stat. 6 Ann. 
e. T. it is enacted, that if any person maliciously, advisedly, 
and directly, shall maintain by writing, or printing, that the 
Kings of this realm, mith the authority of Parliament, are not 
able to make laws to bind the crown, and the descent thereof, 
he shall be guilty of high treason; or if he maintains the 
same only by preaching, teaching, or advised speaking, he 
shall incur the penalties of a praemunire. 

The Princess Sophia dying before Queen Anne, the inhe- 
ritance thus limited descended on her son King George I., and 
having taken effect in his person, from him it descended to 
King George II., from him to his grandson and heir, King 
George III., from him to his son King George IV., and on the 
death of the latter to our present sovereign William IV. 

The title to the cronn therefore, though at present here- 
ditary, is not quite so absolutely hereditary as formerly; and 
the common stock or ancestor, from whom the descent must 
be derived, is also different. Formerly the common stock 
was King Egbert, then William the Conqueror ; afterwards, 
in James I.’s time, the two common stocks united, and so 
continued till the vacancy of the throne, occasioned by the 
abdication of James II. in 1688: now it is the Princess Sophia, 
in whom the inheritance was vested by the King and parlia- 
ment. Formerly the descent was absolute, and the crown 
went to the next heir without any restriction; but now, upon 
the new settlement, the inheritance is conditional; being 
limited to such heirs only of the body of the Princess Sophia, 
as are Protestant members of the Church of England, and are 
married to none but Protestants. 

In these heirs of the Princess Sophia, (to use, with some 
modification, the expressions of a modern historian, already 
quoted in the course of this article,) the right to the crown 
is as truly hereditary as it ever was in the Plantagenets and 
the Tudors. But they derive it not from those ancient fami- 
lies. The blood, indeed, of Cerdic, and of the Conqueror, 
flows in the veins of his present Majesty. Our Edwards and 
Henrys illustrate the almost unrivalled splendour and an- 
tiquity of the House of Brunswick, But they have trans- 
mitted no more right to the allegiance of «England than 
Boniface of Este, or Henry the Lion. That right rests 
wholly on the Act of Settlement, and resolves itself into the 
sovereignty’ of the legislature. We have, therefore, an 
abundant security that no prince of the House of Brunswick 
will ever countenance the silly theories of imprescriptible 
hereditary right, which flattery and superstition seem still to 
yender current in other countries. He would brand his own 
brow with the names of upstart and usurper. For the histor 
of the Revolution, and that change in the succession whic! 
ensued upon it, will, for ages to come, be as fresh and familiar 
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as the recollections of yesterday. And if the people's claim 
be, as surely it is, the primary foundation of magistracy, it is 
perhaps more honourable to be nearer the source, than to 
deduce a title through a series not free from some whose 
vices or deficiencies may have sullied the splendour of their 
descent. i 

The Bill of Rights was reckoned hasty and defective, some 
matters of great importance had been omitted, and in the 
period which elapsed from the passing of that statute to the 
Act of Settlement, new abuses had called for new remedies. 
It was, therefore, determined to accompany that settlement 
with additional securities for the subject’s liberty, and eight 
articles were inserted in the act, to take effect only from the 
commencement of the new limitation to the House of Hano- 
ver. Some of them appeared to spring from a natural 
jealousy of the unknown and foreign line ; some should not 
strictly have been postponed so long, but it is necessary to be 
content with what it is practicable to maintain, These articles 
were: 1, That whoever should hereafter come to the posses- 
sion of the crown should join in communion with the Church 
of England as by law established, 2, That in case the erown 
should come to any person not being a native of the king- 
dom, the nation should not be obliged to engage in any war 
for the defence of any dominions or territories, which do not 
belong to the crown of England, without the consent of 
parliament. 3. That no person who should hereafter come 
to the possession of the crown should go out of the dominions 
of England, Scotland, or Ireland, without consent of parlia- 
ment. [This article was repealed by stat. 1 Geo, 1. c. 51.) 
4, That all matters relating to government cognizable by the 
Privy Council should be transacted there, and all resolutions 
taken thereon should be signed by the privy councillors 
advising and consenting to the same. [This provision was 
repealed by stat. 4 Ann. c. 8. and see 6 dnn. c. 7 jand tit. 
Privy Council.| 5. That no person born out of the kingdom 
of England, Scotland, or Ireland, or the dominions thereunto 
belonging, (although he be naturalized or made a denizen,) 
except such as are born of English parents, shall be capable 
of being of the Privy Council, or a member of either House 
of Parliament, or to enjoy any office or place of trust, either 
civil or military, or to have any grant of lands or tenements 
from the crown to himself, or any others in trust for him. 
[By 1 Geo. 1. stat, 2. e. 4. it is enacted, that no bill of naurali- 
zation shall be received without a clause disqualifying the 
party to sit in Parliament.) 6. That no person having an 
office or place of trust or profit under the king, or receiving 
a provision from the crown, shall be capable of serving as a 
member of the House of Commons. [This has been repealed 
and otherwise provided for. See tit. Parliament.] 7. That 
judges’ commissions be made quam diu se bene gesserint, and 
their salaries ascertained at established ; but upon the 
address of both Houses of Parliament it shall be lawful to 
remove them. tit. Judges) 8. That no pardon under 
the great seal of England be pleadable to an impeachment 
by the Commons in Parliament. [See tit. Jmpeachment, 

As to offences in denying the King's title, see this 
tit. Misprision ; in oppugning it, tit, Treason. 
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IL. The first and most considerable branch of the King’s 
royal family, regarded by the laws of England, is the Queen; 
as to whom see this Diet, tit. Queen. 

‘The Prince of Wales, or heir-apparent to the crown, and 
slsorhisvroyall-dousore; enduthe Pinoa Royal, or eldest 
daughter of the King, are likewise peculiarly regarded by the 
laws. For, ses stat. 25 Edw, 3, to compass or conspire the 
death of the former, or to violate the chastity of the latter, 
is as much high treason as to conspire the death of the King, 
or violate the chastity of the Queen. See this Dictionary, 
tit, Treason. The heir-apparent to the crown is usually made 
Prince of Wales and Earl of Chester, by special creation and 
investiture ; but being the King’s eldest son, he is by inherite 
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ance Duke of Cornwall, without any new creation, 8 Rep. 
l; Seld. tit. Lon. 2, 5. 

The observations in Coke's reports, however, as well as the 
words of the statute, it has been remarked, limit the duke- 
dom of Cornwall to the jirst begotten son of a King of Eng- 
land, and to hiñ only. “But although from this it is manifest 
that a Duke of Cornwall must be the first begotten son of a 
King, yet it is not necessary that he should be born after his 
father’s accession to the throne. 

This is, on the whole, a strange species of inheritance, and 
perhaps is the only mode of descent which depends upon the 
authority of a statute, In the Prince’s Case, reported by 
Lord Coke, the question was, whether the origina grant to 
Edward the Black Prince, who was created in the 11th of 
Edw. 3. Duke of Cornwall, and who was the first duke in 
England after the Duke of Normandy, had the authority of 
parliament; or was an honour conferred by the King’s char- 
ter alone? If the latter, the limitation would have been 
void, as nothing less than the power of Parliament can alter 
the established rules of descent, But notwithstanding it is in 
the form of a charter, it was held to be an act of the legisla- 
ture, It concludes, per ipsum regem et totum concilium in 
parliamento, — Christian's Note on 1 Comm. c. 4. (See 
printed Parliament Rolls, 5 H. 4. nu, 22. and 38 H. 6. nu, 29. 
for full information on this subject. See also this Dictionary, 
tit, Prince.) 
he rest of the royal family may be considered in two 
different lights, according to the different senses in which the 
term Ri family is used. The larger sense includes all 
those, who are by any possibility inheritable to the crown. 
Such, before the Revolution, were all the descendants of 
William the Conqueror, who had branched into an amazing 
extent by intermarriages with the ancient nobility, Since 
the Revolution and Act of Settlement, it means the Protestant 
issue of the Princess Sophia, now comparatively few in num- 
ber, but which in process of time may possibly be as largely 
diffused. The more confined sense OEE only those who 
are within a certain degree of praene to the reigning 
prince, and to whom, therefore, the laws pay an extraordinary 
regard and respect. 

At the time of passing the Regency Act, stat. 5 G. 3. 
c 27. (see post, V, 2,) the bill, which was framed on the plan 
of the Regency Act in the preceding reign, empowered his 
Majesty to appoint either the Queen, or any other person of 
his royal family usually resident in Great Britain, to be 
Regent until the successor to the crown should attain eighteen 
years of age, A doubt arising on the question who were the 
royal family, it was explained by the law lords to be the de- 
scendants of King George II, ‘It was, therefore, found ne- 
cessary expressly to insert in the act the name of her Royal 
Highness the Princess Dowager of Wales, widow of the 
King’s eldest son deceased, and mother of King George III. 
as she was not held to be comprehended under the general 
description of the royal family. See Belshan's Memoirs of 
King George II. 4 

The younger sons and daughters of the King, and other 
branches of the royal family, who are not in the immediate 
line of succession, were, therefore, little farther regarded by 
the ancient law than to give them a certain degree of prece- 
dence before all persons and public officers, as well eccle- 
siastical as temporal. This is done by stat, 31 Hen, 8. c. 10. 
which enacts, that no person, except the King's children, 
shall presume to sit or have place at the side of the cloth of 
estate in the parliament chamber ; and that certain great 
officers therein named shall have precedence above all dukes, 
except only such as shall happen to be the King's son, bros 
ther, uncle, nephew, (which latter Sir Æ. Coke, 4 Inst. 362, 
explains to signify grandson or nepos,) or brother's or sister's 
son, 

Indeed, under the description of the King’s children, his 
grandsons are held to be included, without having recourse 
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to Sir E. Coke's interpretation of nephew; and, therefore, 
when his late Majesty King George II. created his grandson 
Edward (the second son of Frederick Prince of Wales, de- 
ceased,) Duke of York, and referred it to the House of 
Lords to settle his place and precedence, they certified that 
he ought to have place next to the late Duke of Cumberland, 
the then King’s youngest son; and that he might have a seat 
on the left hand of the cloth of estate. Lds'. Journ. Ap. 24, 
1760. But when, on the accession of King George III. 
those royal personages ceased to take place as the children, 
and ranked only as the brother and uncle of the King, they 
also left their seats on the side of the cloth of estate; so that 
when the Duke of Gloucester, his Majesty’s second brother, 
took his seat in the House of Peers, he was placed on the 
upper end of the earl’s bench, (on which the dukes usually 
sit,) next to his Royal Highness the Duke of York, Lds’. 
Journ, 10 Jan. 1765. And in 1718, upon a question referred 
to all the judges by King George I. it was resolved by ten 
against the other two, that the education and care of all the 
King’s grand-children, while minors, did belong of right to 
his Majesty as King of this realm, even during their father’s 
life. Portese, Al. 401—440. And they all agreed, that the 
care and approbation of their marriages, when grown up, 
belonged to the King, their grandfather. And the judges 
have more recently concurred in opinion, that this care and 
approbation extend also to the presumptive heir of the crown ; 
though to what other branches of the royal family the same 
did extend, they did not find precisely determined. ds’, 
Journ, 28th Feb. 1772; 11 St. Tp 295. The most frequent 
instances of the ecrown's interposition go no farther than 
nephews and nieces, but examples are not wanting of its 
reaching to distant collaterals. ‘Therefore, by stat. 28 HL. 8. 
c, 18. (repealed ERN other statutes of treason by 1 Æd, 6, 
c. 12.) it was made high treason for any man to contract 
marriage with the King’s children, or reputed children, his 
sisters or aunts, ex parte paterna, or the children of his bre- 
thren or sister; being exactly the same degrees to which 
precedence is allowed by the stat, $1 H. 8. before mentioned. 
And now by stat, 12 G’ 3, c, 11, no descendant of the body 
of King George II. (other than the issue of princesses mar- 
ried into foreign countries,) is capable of contracting matri- 
mony, without the previous consent of the King signified 
under the great seal; and any marriage contracted without 
such consent is void: but it is provided by the act, that such 
of the said descendants as are above the age of twenty-five, 
may, after a twelvemonth's notice given to the King's Privy 
Council, contract and solemnize marriage without the consent 
of the crown ; unless both Houses of Parliament shall, before 
the expiration of the said year, expressly declare their dis- 
approbation of such intended marriage. ‘All persons solemniz~ 
ing, assisting, or being present at any such prohibited mar- 
riage shall incur the penalties of praemunire, 

n 1793 a marriage was solemnized at Rome, according to 
the forms, and by a minister, of the church’ of England, 
between his Royal Highness the Duke of Sussex and Lady 
Augusta Murray, daughter of the Earl of Dunmore, who, on 
their return to England, were re-married at St, George's, 
Hanover Square. ‘The second marriage attracted the notice 
of George II., and at his instigation a suit was commenced 
in the Court of Arches, and a decree pronounced in 1794 
declaring both.marriages void. A bill for perpetuating the 
evidence of the first marriage has lately been filed in the 
Court of Chancery by Sir Augustus d'Este and his sister, the 
children of his Royal Highness by the above lady. For 
further particulars concerning the ‘claim of Sir Augustus 
d'Este, see Law Mag. vol. vii, 176. 

















III. In order to assist the King in the discharge of his 
duties, the maintenance of his dignity, and the exertion of 
his prerogative, the law hath assigned him a diversity of 
councils to advise with, ‘These are, his Parliament, his Peers, 
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and his Privy Council. See this Dictionary under those 
titles. 

For law matters the judges of the courts of law are held 
to be the King’s council, as appears frequently in our sta- 
tutes, particularly the 14 dw. 3. c. 5. and in other books 
of law. So that when the King’s council is mentioned 
generally, it must be defined, particularized, and understood, 
secundum subjectam materiam; and if the subject be of a 
legal nature, then by the King's council is understood his 
council for matters of law, namely, his judges. ‘Therefore, 
when by the 16 R. 2. c. 5. it was made a high offence to 
import into this kingdom any Papal bulls, or other processes 
from Rome ; and it was enacted, that the offenders should be 
attached by their bodies, and brought before the King and 
his council to answer for such their offence; here, by the 
expression of the King’s council were understood the King's 
judges of his courts of justice, the subject matter bein; 
eal this being the general way of interpreting the oe 
council, 3 Inst. 125. See further title Judges. 

Upon the same principle, in cases where fine and ransom is 
imposed for any offence at the King’s pleasure, this does not 
signify any extra-judicial will of the sovereign, but such as is 
declared by his representatives, the judges in his courts of 
justice, voluntas regis in curia, non in camera, 1 Hal. P. C. 
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IV. It is in consideration of the duties incumbent on the 
King by our constitution that his dignity and prerogative are 
established by the laws of the land; it being a maxim in the 
Jaw, that protection and subjection are reciprocal. 7 Rep. 5. 
And these reciprocal duties are most probably what was 
meant by the Ccnvantion Parliament in 1688, when they 
declared that King James II, had broken the original contract 
between king and people. But, however, as the terms of 
that original contract were in some measure disputed, being 
alleged to exist rincipally in theory, and to be only deducible 
by reason and the rules of natural law, in which deduction 
different understandings might very considerably differ; it 
was, after the Revolution, judged proper to declare these 
duties expressly, and to reduce that contract to a plain cer- 
tainty. So that whatever doubts might be formerly raised 
about the existence of such an original contract, they must 
now entirely cease; especially with regard to every prince 
who hath reigned since the year 1688. 

‘The principal duty of the King is to govern his people accord- 
ing to law, And this is not only consonant to the principles 
of nature, reason, liberty, and society, but has always been 
esteemed an express part of the common law of England, 
even when prerogative was at the highest. See our ancient 
authors, Bract. l. 1. ¢.8: l, 2. c, 16. § 8: Fortese. cc. 2, 84. 
But to obviate all doubts and difficulties concerning this 
matter, it is expressly declared by stat. 12 & 13 W. 3. e. 2. 
“That the laws of England are the birthright of the people 
thereof; and all the Kings and Queens who shall ascend the 
throne of this realm ought to administer the government of 
the same sveptnln to the said laws; and all their officers 
and ministers ought to serve them respectively according to 
the same; and therefore all the laws and statutes of this 
realm for securing the established religion, and the rights and 
liberties of the people thereof, and all other laws and statutes 
of the same now in force, are ratified and confirmed accord- 
ingly.” See further tit. Liberties. 

‘As to the terms of the original contract between King and 
people, these it seems are now couched in the Coronation 
Oath, which by stat. 1 W. & M. st. 1. c. 6. is to be admi- 
nistered to every King and Queen who shall succeed to the 
imperial crown’ of these realms, by one of the archbishops 
or bishops in the presence of all the people ; who, on their 
parts, do reciprocally take the oath of allegiance to the 
crown. 

This Coronation Oath is conceived in the following terms: 
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“The Archbishop or Bishop shall say, Will you solemnly 
Promise and swear to govern the people of this [kingdom of 

ngland,—see now stat, 5 Ann. c. 8. § 1. as to the union of 
Scotland, and 39 & 40 G. 3. c. 67. as to the union of Ireland, 
and which together is called ‘the United Kingdom of Great 
Britain and Ireland,’] and, the dominions thereto belonging, 
according to the statuteé in Parliament agreed on: and the 
laws and customs of the same? The King or Queen shall 
say, I solemnly promise so to do.—Abp. or Bp. Will you to 
your power cause law and justice, in mercy, to be executed 
in all your judgments? K. or Q. I will—Abp. or Bp, Will 
you to the utmost of your power maintain the dave of God, 
the true profession of the Gospel, and the Protestant re- 
formed religion established by the law; and will you preserve 
wnto the bishops and the Aleras of this realm, and to the 
churches committed to their charge, all such rights and privi- 
leges as by law do or shall appertain unto them or any of 
them? K. or Q. All this I promise to do. After this 
the King or Queen, laying his or her hand upon the Holy 
Gospels, shall say: The things which T have here before pro- 
mised I will perform and keep; so help me God, "And then 
shall kiss the book.” 

It is also required, both by the Bill of Rights, 1 W. § M. 
st. 2. c, 2, and the Act of Settlement, 12 & 13 W. 3, c. 2. that 
every King and Queen of the age of twelve years, either at 
their coronation or on the first day of the first parliament 
upon the throne in the House of Peers (which shall first 
happen), shall repeat and subscribe the declaration against 
Popery, according to the 30 Car, 2. st, 2. ¢. 1. l 

The foregoing is the form of the Coronation Oath, as it is 

now prescribed by our laws; the principal articles of which 
appear to be at least as ancient as the Mirror of Justices (e. 1. 
§ 2.) and even as the time of Bracton. See 1, 3. tr.1. €. 9. 
But the wording of it was changed at the Revolution, because 
(as the statute alleges) the oath itself had been framed in 
doubtful words and expressions with relation to ancient laws 
and constitutions at this time unknown. For these old 
coronation oaths, see 1 Comm. c. 6. p. 235, in n.; and Rot, 
Claus. 1 Edw. 2, In a roll of 5 Edw, 2. preserved in Canter- 
bury cathedral, marked K. 11, is the form of the Coronation 
Oath si Rex fuerit literatus in Latin, and si Rex non fuerit 
literatus in French, as required to be administered by the 
Archbishop of Canterbury, “ad quem de jure & consuetudine 
Ecelesice Cant’ antiqua § approbata pertinet Regis Anglie 
inungere & coronare,” 

However, in what form soever this oath be conceived, it is 
most indisputably a fundamental and express original con- 
tract; though doubtless the duty of protection is impliedly 
as much incumbent on the sovereign before coronation as 
after; in the same manner as allegiance to the King becomes 
the duty of the subject immediately on the descent of the 
crown, before he has taken the oath of allegiance, or whether 
he ever takes it at all. In the King’s part of this original 
contract are expressed all the duties that a monarch can owe 
to his people, viz. to govern according to law; to execute 
judgment in mercy; and to maintain the established religion. 
And with respect to the latter of these three branches, the 
Act of Union, 5 Ann. c. 8. recites and confirms two pre- 
ceding statutes; the one of the Parliament of Scotland, the 
other of the Parliament of England; which enact, the former, 
that every King, at his accession, shall take and subscribe 
an oath to preserve the Protestant religion, and Presbyterian 
church government iri Scotland ; the latter, that at his coro- 
nation he shall take and subscribe a smilar oath to preserve 
the settlement of the church of England within ngland, 
Treland, Wales and Berwick, and the territories thereunto 
belonging. The 39 & 40 G. 3. c. 67, for the union of Great 
Britain and Ireland, recognizes and confirms this part of the 
act for the Union with Scotland. See article V, of the 
Union with Ireland, and this Dict, title Zreland. See also 
the act of the Irish Parliament, 33 Æ. 8. c. 1, by which it is 
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enacted that the Kings of England shall always be Kings of 
Ireland. 


V. 1, It has been observed, that one of the principal 
bulwarks of civil liberty, or, in other words, of the British 
constitution, is the limitation of the King’s prerogative, by 
bounds so certain and notorious, that it is impossible he 
should ever exceed them, without either the consent of the 
people, or a violation of that contract which we have seen 
expressly subsists between the prince and the subject. When 
we more particularly consider this prerogative minutely, in 
order to mark out, in the most important instances, its par- 
ticular extent and restrictions, one conclusion will evidently 
follow; that the powers which are vested in the crown by 
the laws of England are necessary for the support of society, 
and do not intrench any farther on our natural, than is expe- 
dient for the maintenance of our civil liberties. 

There cannot be a stronger proof of that genuine freedom, 
which is the boast of this age and country, than the power 
of discussing and examining with decency and respect the 
limits of the King’s prerogative. This was formerly con- 
sidered as a high contempt in a subject, and the nious 
Queen Elizabeth herself directed her parliament to abstain 
from judging of or meddling with her prerogative. Tt is no 
wonder, therefore, that her successor James I. should con- 
sider such a presumption as little less than blasphemy and 
impiety. But whatever might be the sentiments of some of 
our princes, this was never the language of our ancient con- 
stitution and laws, The sentiments of Bracton and Fortescue, 
at the distance of two centuries from each other, may be 
scen by a reference to the place cited in the preceding divi 
sion IV. And Sir Hen. Finch, under Charles L, after the lapse 
of two centuries more, though he lays down the law of 
prerogative in very strong and emphatical terms, yet qualifies 
it with a general restriction in regard to the liberties of the 
people. The King, says he, has a prerogative in all things 
that are not injurious to the subject; for in them all it must 
be remembered, that the King’s prerogative stretcheth not 
to the doing of any wrong. Finch, Ù 84, 85. Nihil enim 
aliud potest Rew, nisi id solum quod de jure potest. Bract. 
l 3. tr. 1. o. 9. fag 

The nature of our constitution is that of a limited mo- 
narchy, in which the legislative power is lodged in the King, 
Lords, and Commons; but the King is intrusted with the 
executive part, and from him all justice is said to flow; 
hence he is styled the head of the Commonwealth, supreme 
governor, parens patric, &c.; but still he is to make the law 
of the land the rule of his government, that being the mea- 
sure as well of his power as of the subjects’ obedience : for 
as the law asserts, maintains, and provides for the safety of 
the King’s royal person, crown, and dignity, and all his just 
rights, revenues, powers, and prerogatives, so it likewise 
declares and asserts the rights and liberties of the subject. 
1 And. 153; Co. Lit. 19,75; 4 Co. 124, 

Hence it hath been established as a rule, that all preroga- 
tives must be for the advantage of the people, otherwise they 
ought not to be allowed by law. Moor, 672; Show. P. C. 75. 

Although the King is the fountain of justice, and intrusted 
with the whole executive power of the law, yet he hath no 
power to alter the laws which have been established, and are 
the birthright of every subject, for by those very laws he is 
to govern; and as they prescribe the extent and bounds of 
his prerogative, in like manner they declare and ascertain 
the rights and liberties of the people, therefore admit of no 
innovation or change but by act of parliament, 4 Just. 
164; 2 Inst. 54, 478; 2 Hal. Hist. P. C. 181, 282; Vaugh. 
418; 2 Salk. 510, 

‘The rights and prerogatives of the crown are in most 
things as ancient as the law itself; for though the statute 
17 Edw. 2. c. 1. commonly called the statute De prærogativa 
Regis, seems to be introductive of something new, yet for 

VoL, 11, 
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the most part it is but a collection of certain prerogatives 
that were known law long before. Bendl. 117; 2 Inst. 263, 
496; 10 Co, 64 And this statute does not contain the 
King's whole prerogative, but only so much thereof as con- 
cerns the profits of his coffers. Plowd. 314, 

The nature of the government of our King, says Fortescue, 
is not only regal, but political ; if it were merely the former, 
regal, he would have power to make what alterations he 
pleased in our law, and impose taxes and other hardships 
upon the subject, whether they would or no; but his govern- 
ment being political, he cannot change the laws of the realm 
without the people consent thereto, nor burthen them against 
their wills. It is also said by the same writer, that the king 
is appointed to protect his subjects in their lives, properties, 
and laws; for which end and purpose he has the delegation 
of power from the people; likewise our King is such by the 
fundamental law of our land; by which law the meanest 
subject enjoys the liberty of his person and property in his 
estate; and it is every man’s concern to defend these, as well 
as the King in his lawful rights, Fortescue, de Laud. leg. 
Angl. 17, &e. 

If a King hath a kingdom by title of descent, where the 
laws have taken good effect and rooting, or if a King con- 
quers a Christian kingdom, after the people have laws given 
them for the government of the country, to which they 
submit, no succeeding King can alter the ‘same without the 
parliament. 7 Rep. 17. It has nevertheless been held, that 
conquered countries may be governed by what laws the King 
thinks fit, and that the laws of England do not take place 
in such countries until declared so by the conqueror, or his 
successor; here, in case of infidels, their laws do not cease, 
but only such as are against the law of God; and where the 
laws are rejected or silent, they shall be governed according 
to the rule of natumpl equity. 2 Salk. 411, 412, 666, 

If the King A abe ee any country, the 
persons there born are his subjects; for by saving the lives 
of the people conquered he gains a right and property in 
such people, and may impose on them what laws he pleases, 
Dyer, 224; Vaugh. 281. A ` 

But until such laws given by the conquering prince, the 
laws of the conquered country hold place; (unless where 
these are contrary to our religion, or enact any thing that is 
malum in se, or are silent ;) for in all such cases the laws of 
the conquering country prevail. 2 P. Wms, 75, 76. 

If there be a new A uninhabited country found out by 
English subjects, as the law is the birthright of every sub- 
ject, so wherever they go carry their laws with them, there- 
fore such new found ‘country is to be governed by the laws 
of England; though after such country is inhabited by the 
English, acts of parliament made in England, without 
naming the foreign plantations, will not bind them, 2 P, 
Wms. 75; 2 Salk. 411, And see Campbell v. Hall, Conp, 
204; Spragge v. Stone, cited Dougl. 35, 37, 38. 

Questions of this nature are not at present likely often to 
arise, since (as in the instance of annexing the crown of 
Corsica to the British crown in 1794) all such transactions 
are now regulated by express stipulations; which neither 
leave to the prerogative of the conquering monarch, nor the 
laws of his kingdom, any power to interfere. 

By the word prerogative is usually understood that special 
pre-eminence which the King hath over and above all other 
persons, and out of the ordinary course of the common law, 
in right of his regal dignity. It signifies, in its etymology 
from pre and rego, something that is required or demanded 
before, or in preference to all others. And hence it follows, 
that it must be in its nature singular and eecentrical ; that it 
can only be applied to those rights and capacities which the 
King enjoys alone in contradistinction to others ; and not to 
those which he enjoys in common with any of his subjects ; 
for if once any prerogative of the crown could be held m 
common with the subject, it would cease to be prerogative 
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uny longer, Finch, theréfore, lays it down as a maxim, that 
the prerogative is that Jaw in case of the King, which is law 
in no case of the subjeét. Finch, L. 85. 

Prerogatives are either direct or incidental. The direct 
are such positive substantial parts of the royal character and 
authority as. are rooted in, and spring from, the King’s 
political person, and of which we are about to state the law 
at some length, But such prerogatives as are incidental bear 
always a relation to something else, distinet from the King’s 
person, and are indeed only exceptions in favour of the 
crown, to the general rules established for the rest of the 
community ; such as that no costs shall be recovered against 
the King; that he can never be a joint-tenant ; and that his 
debt shall be preferred before that of a subject, ‘These, and 
an infinite number of other instances, will better be under- 
stood by referring to the subjects themselves, to which these 
incidental prerogatives are exceptions. As to his prerogative 
relating to his debts, however, here reckoned among those 
considered as incidental, see post, VI. at some length; and 
this Dictionary, titles Evecution, Extent, Judgment, &c. 
Other incidental prerogatives are, that where the title of the 
King and a common person concur, the King’s title s be 
preferred, 1 Jnst. 80, No distress can be made upon the 

Cing’s possession, but he may distrain out of his fee in other 
lands, &c. and may take distresses in the highway, 2 Jnst. 
131, An heir shall pay the King’s debt, though he is not 
named in the bond; and the King’s debt shall be satisfied 
before that of a subject, from which there is a prerogative 
writ. 1 Zast. 130, 386, But this is where the debt is in 
equal degree with that of the subject. See 33 Hen. 8. e. 99. 
at large; post, VI.; and Cro, Car. 283; Hardr. 23. Goods 
and chattels may go in succession to the King, though they 
may not to any other sole corporation, 1 /nst. 90. In the 
hands of whomsoever the goods of the King came, their 
lands are chargeable, and may be seized for the same; and 
the King is not bound by sale of his goods in open market. 
2 Inst. 713. No entry will bar the King, and no judgment 
is final against him, but with a salvo jure regis, Litt. 178; 
Finch, 46; but see post, 2, as to the nullum tempus act, 9 G, 3. 




















0.9. &e, The King may plead several matters without 
being guilty of double pleading, and the party shall answer 
them all, Bro. Douglapl. 67. In his pleading he need not 


plead an Act of Parliament as a subject is bound to do. 4 Rep. 
75. He is not bound to join in demurrer on evidence, and 
the court may direct the jury to find the matter specially. 
Finch, 82; 5 Rep. 104, ‘The’ King’s own testimony of any 
thing done in his presence is of as high a nature and credit 
as any record; whence, in all original writs or precepts, he 
useth no other witness than himself, as teste meipso. 1 Inst. 
41, 57. 

Tt may not be unapt here to mention one of the preroga- 
tives of the crown with respect to the descent of lands, that 
wherever either a general or special custom of descents 
would operate so as to sever lands, before held by the King 
jure corone, from the person of his successor, there that 
custom cannot prevail, “ for the crown and the lands whereof 
the King is seised jure corone are concomitantia.” Thus, if 
the King dies, leaving two sons by different wives, and the 
elder having succeeded, and having been seised of lands in 
fee, dies without issue, the younger will on succeeding to the 
crown inherit these lands, though of the half-blood only to 
the person last seised. So, if a King die, leaving two dangh- 
ters, the eldest alone will, with the crown, take all the lands 
whereof he was seiséd jure coronæ, and not as coparcener 
with her sister, ‘These two are instances where the general 
custom as regards subjects will not prevail against the jure 
corone. So, if the King purchase lands of the nature of 
gavellind, where by the custom all the sons inherit equally, 
yet upon the King’s demise his eldest son shall succeed to 
those lands alone in exclusion of any other sons. See 
1 Inst. 15, 
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It is also held, that the King is by his prerogative universal 
occupant, as all property is presumed to eaten originally 
in the crown; and that he partitioned it out in large districts 
to the great men who deserved well of him in the wars, and 
were able to advise him in time of peace. Hence the King 
hath the direct dominion ; and all lands are holden mediately 
or immediately from the crown, Co, Lit. 1; Dyer, 1545 
1 Bend. 287; Seld. Mare Claus, 

If the sea leaves any shore by the water suddenly falling 
off, such derelict lands belong to the King; but if a man's 
lands lying to the sea are increased by insensible degrees, 
they belong to the soil adjoining. Dyer, 826; 2 Rol. Abr. 
170. This distinction was fully established in Rex v. Lord 
Yarborough, 3 Barn. & C. 91 ; 5 Bing. 168; and see 4 Barn. 
§ C. 495. 

So, if a river, so fur as there is a flux of the sea, leaves its 
channel, it belongs to the King; for the English sea and 
channels belong to the King; and, having never distributed 
them out to the subjects, he hath a property in the soil. 
2 Rol. Abr. 170, 

But if a river, in which there is no tide, should leave its 
bed, it belongs to the owners on both sides; for they have 
in that case the property of the soil; this being no original 
Fa or appendix to the sea, but distributed out as other 
lands. 2 Rol. Abr. 170. 

If land be drowned, and so continue for years; if it be 
after regained, every owner shall have his interest again, if 
it can be known by the boundaries. 8 Co. Sir Francis 
Barrington’s case. 

It is said, that there is a custom in Lincolnshire, that the 
lord of the manor shall have derelict lands; and that as 
such itis a reasonable custom ; for if the sea wash away the 
lands of the subject, he can have no recompence, unless he 
should be entitled to what he regains from the sea. ~ Dict. 

The King hath the sovereign dominion in all seas ånd great 
rivers, which is plain from Selden's account of the ancient 
Saxons, who dwelt very successfully in all naval affairs; 
therefore the territories of the English seas and rivers always 
resided in the King. Seld, Mar, Cl. 251, &e.; 1 Rol. Abr. 
168, 169; 1 Co. 141; 5 Co, 106. 

_ And as the King hath a prerogative in the seas, so hath he 
likewise a right to the fishery and to the soil; so that if a 
river as far as there is a flux of the sea leaves its channel, it 
belongs to the King, Dyer, 826: 2 Rol. Abr. 170. 

, Hence the Admiralty Court, which is a court for all mari- 
time causes or matters arising on the high seas, is deemed 
the King's court, and its jurisdiction derived from him who 
protects his subjects from pirates, and provides for the 
security of trade and navigation. 4 Inst, 142; Molloy, 66. 

From the King’s dominion over the sea it was holden, 
that the King, as protector and guardian of the seas, might, 
before any statute made for commissions of sewers, provide 
against inundations by lands, banks, &c, and that he had a 
prerogative herein as well as in defending his subjects from 
pirates, &e. 10 Co. 141, 

But notwithstanding the King’s prerogative in seas and 
navigable rivers, yet it hath been always held, that a subject 
y fish in the sea; which being a matter of common right, 
and the means of livelihood, and for the good of the com- 
monwealth, cannot be restrained by grant or prescription, 
8 Edw. 4. 18,19; Bro. Custom, 46; Fitz. Bar. 1 Mod. 105; 
2 Salk. 637. 

Prima facie any subject has a right to take fish found on 
the sea shore between high and low water mark ; but such 
general right may be abridged by the existence of an exclu- 
sive right in some individual. And the public have not any 
common law right of bathing in the sea; and, as incident to 
it, of crossing the sea shore on foot, or with bathing machines 
for that purpose, Bagott v. Orr, 2 Bos. & P. 472; Blundell 
v. Catteral, 5 Barn. § A. 268. 

Also it is held, that every subject of common right may 
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fish with lawful nets, &c. in a navigable river as well as in 
the sea; and the King’s grant cannot bar them thereof; but 
the crown only has a right to royal fish, and that the King 
only may grant. 6 Mod. 78; Salk. 357, 8. C. & S. P. See 
title Fish, &c. 

It is also said, that the King, as a perpetual sign and ac- 
knowledgment of his dominion of ie seas, hath several 
creatures reserved to him under the denomination of royal 
creatures, as swans, sturgeons, and whales, all which are 
natives of seas and rivers. 7 Co, 16, See post, 4. 

2. The law ascribes to the King the attributes of sove- 
reignty or pre-eminence. See Bract. l 1. e. 8. He is said 
to have imperial dignity, and in charters before the Con- 
quest is frequently styled Basileus and Imperator; the titles 
respectively assumed by the emperors of the Ease andi West 
His realm is declared to be an empire, and his crown imperial, 
by many Acts of Parliament, particularly 24 Men. 8. c. 12; 
25 Hen, 8. c. 28; which at the same time declare the King 
to be the supreme head of the realm in matters both civil 
and ecclesiastical; and, of consequence, inferior to no man 
upon earth, dependent on no man, accountable to no man. 
See also 24 G. 2. c. 24; 5G. 8. 0.27. 

No King of England used any seal of arms till the reign 
of Richard I, Before that time, ‘the seal was the King sitting 
in a chair of state on one side of the seal, and on horseback 
on the other side; but this King sealed with a seal of two 
lions; and King John was the first that bare three lions ; 
and afterwards Edward II, quartered the arms of France, 
which was continued until the Union between Great Britain 
and Ireland. King Henry VII, was the first to whom Ma- 
jety was attributed; before which, our Kings were called 

ighness, &e, Jew Constitut. 47, 48. 

The meaning of the legislature when it uses these terms 
of empire and imperial, and applies them to the realm and 
crown of England, is only to assert that our King is equally 
sovereign and independent within these his dominions, as any 
emperor is in his empire, and owes no kind of subjection to 
any. other potentate upon earth, 

lence it is, that no suit or action can be brought against 
the King, even in civil matters, because no court can have 
jurisdiction over him. All jurisdiction implies superiority of 
power ; authority to try would be vain and idle. without 
authority to redress; and the sentence of a court would be 
contemptible unless that court had power to command the 
execution of it; but who, says Finch, shall command the 
King? Finch, l 83, Hence ‘it is likewise, that by law the 
PERsoN of the Kina is sacrep, even though the measures 
pursued. in his reign be completely tyrannical and arbitrary ; 
or no jurisdiction upon earth has power to try him in a 
criminal way, much less to condemn him to punishment. 
If any foreign jurisdiction had this power, as was formerly 
claimed by the Pope, the independence of the kingdom would 
be no more; and if such a power were vested in any domes- 
tic tribunal, there would soon be an end to the constitution, 
By destroying the free agency of one of the constituent parts 
ol 


the sovereign legislative power. 

Are then, it may be asked, the subjects of England totally 
destitute of remedy in case the crown should invade their 
rights, either by private injuries or public oppressions? To 
this we may answer, that the law has provided a remedy in 
both cases. 

As to private injuries, if any person has, in point of pro- 
erty, a just demand upon the King, he must petition him in 
is Court of Chancery, where his chancellor will administer 

right as a matter of grace, though not upon compulsion. 
Finch, l. 255, See this Dictionary, title Chancery; and post, 
as to the perfection ascribed to the King. 

As to cases of ordinary public oppression, where the vitals 
of the constitution are not attacked, the law has also assigned 
a remedy. For as a King cannot misuse his powers without 
the advicé of evil counsellors, and the assistance of wicked 
























ministers, these men may be examined and punished. 'The 
constitution has therefore provided, by means of indictments 
and parliamentary impeachments, that no man shall dare to 
assist the crown in contradiction to the law of the land. 
But at the same time it is a maxim in those laws, that the 
King himself can do no wrong; since it would be a great 
weakness and absurdity in any system of positive law, to de- 
fine any possible wrong, without any possible redress. 

As to such public oppressions as tend to dissolve the consti- 
tution, and subvert the fundamentals of government, these 
are cases which the law will not, out of decency, suppose ; 
being incapable of distrusting those whom it has invested 
with any part of the supreme power; since such distrust 
would render the exercise of that power precarious and im- 
practicable, For, wherever the law expresses its distrust or 
abuse of power, it always vests a superior coercive authority 
in some other hand to correct it; the very notion of which 
destroys the very idea of sovereignty. If therefore (for 
example) the two Houses of Parliament, or either of them, 
had avowedly a right to animadvert on the King, or each 
other, or if the King had a right to animadyert on either of 
the Houses, that branch of the legislature, so subject to 
animadversion, would instantly cease to be part of the 
supreme power; the balance of the constitution would. be 
overturned; and that bra or branches, in which this 
jurisdiction resided, would be completely sovereign. ‘The 
supposition of law therefore is, that neither the King, nor 
either House of Parliament (collectively taken) is capable of 
doing any wrong; since in such cases the law feels itself in- 

apable of furnishing any adequate remedy. For which 
reason all oppressions, which may happen to spring from any 
branch of the sovereign power, must necessarily be out of 
the reach of any stated rule or express legal provision; but 
if ever they unfortunately happen, the prudence of the times 
must provide new remedies upon new emergencies, 

Indeed, it is found by experience, that whenever the un~ 
constitutional oppressions, even of the sovereign power, 
advance with gigantic strides, and threaten desolation to a 
state, mankind will not be reasoned out of the feelings of 
humanity, nor will sacrifice their liberty by a scrupulous 
adherence to those political maxims which were: originally 
established to preserve it, And, therefore, though the posi- 
tive laws are silent, experience furnishes us with a very 
remarkable case, wherein nature and reason prevailed. When 
King James II. invaded the fundamental constitution of the 
realm, the Convention Parliament declared an abdication, 
whereby the throne was considered vacant, which induced a 
new settlement of the crown. And so far as this precedent 
leads, and no further, we may now be allowed to lay down the 
law of redress against public oppression. If, therefore, any 
future prince should endeavour to subvert the constitution 
by breaking the original contract between King and people, 
should violate the fundamental Jaws, and should withdraw 
himself out of the kingdom, we are now authorized to de- 
clare that this conjunction of cireumstances would amount 
to an abdication, and the throne would be thereby vacant. 
In these, therefore, or other circumstances, which a fertile 
imagination may furnish, since both law and history are 
silent, it becomes us to be silent too; leaving to future 
generations, whenever necessity and the safety of the whole 
shall require it, the exertion of those inherent (though 
latent) powers of society, which no climate, no time, no con- 
stitution, no contract, can ever destroy or diminish, 

It may not be amiss to conclude this part of the subject 
with observing, that all persons born in any part of the King’s 
dominions, and within his protection, aresh's subjects; thus 
are those born in Ireland, Scotland, Wales, the King’s planta- 
tions, or on the English seas; who by their birth owe such 
an inseparable allegiance to the King, that they cannot by 
any act of theirs renounce or transfer their subjection to any 
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Co. Lit. 129; Dyer, 300, 
Treason. 

Besides the attribute of sovereignty, the law also ascribes 
to the King, in his political capacity, absolute perfection. 
The King can do no wrong. Which ancient and fundamental 
maxim is not to be understood, as if every thing transacted 
by the government was of course just and lawful, but means 
only two things. First, that whatever is exceptionable in 
the conduct of public affairs is not to be imputed to the King, 
nor is he answerable for it personally to his people. And, 
secondly, it feans that the prerogative of the crown extends 
not to do any injury; it is created for the benefit of the 
people, and therefore cannot be exerted to their prejudice, 
Plond. 487. en 7 Bay 

Or perhaps it means that, although the King is subject. to 
the passions and infirmities of other men, the constitution 
has prescribed no mode by which he can be made personally 
amenable for any wrong that he may actually commit. ‘The 
law will therefore presume no wrong where it has provided 
no remedy. The inviolability of the King is essentially ne- 
cessary to the free exercise of those high prerogatives which 
are vested in him, not for his own private splendor and grati- 
fication, as the vulgar and ignorant are too apt to imagine, 
but for the security and preservation of the real happiness 
and liberty of his subjects, 

The King moreover is not only incapable of doing wrong, 
but even of thinking wrong; he can never mean to do an 
improper thing; in him is no folly or weakness. If, there- 
fore, the crown should be induced to grant any franchise or 
privilege to a subject, contrary to reason, or any way pre- 
Judicial to the commonwealth, or a private person, the law 
will not suppose the King to have meant either an unwise or 
an injurious action ; but declares that the King mas deceived 
in his grant; and, therefore, such grant is rendered void, 
merely upon the foundation of fraud and deception, either 
by or upon those agents whom the crown has thought pro- 
per to employ. See title Grants of the King. But a latitude 
of supposing a possibility of some failure of this personal 
perfection is allowed in the case of inquiries frequently in- 
stituted by Parliament, even as to those acts of royalty which 
are most properly and personally the King’s own; but which 
are to be conducted in those assemblies with the decency and 
respect due to the kingly character. See further Parliament, 

‘The following is a concise statement of the remedies for 
the various injuries which may proceed from, and also for 
those which may affect, the rights of the crown, 

The distance between the sovereign and his subjects is 
such, that it can rarely happen that any personal injury can 
immediately and directly proceed from the prince to any 
private man; and as it can so seldom happen, the law in 
decency supposes that it never can or will happen at all. 
But injuries to the rights of property can scarcely be com- 
mitted by the crown, without the intervention of its officers, 
against whom the law furnishes various methods of detecting 
their errors or misconduct, 

‘The common law methods of obtaining possession or resti- 
tution from the crown of either real or personal property 
are, by petition of right, (already alluded to above,) or 
monstrans de droit, manifestation or plea of right ; as to both 
which see title Monstrans de Droit. 

‘The methods of redressing such injuries as the crown may 
receive from a subject are, either by such usual common- 
law actions as are consistent with the royal prerogative and 
dignity; or by such prerogative modes of process as are 
peculiarly confined to the crown. As the King, by reason 
of his legal ubiquity, cannot be disseised or dispossessed of 
any real property which is once vested in him, he can main- 
tain no action which supposes a dispossession of the plaintiff, 
such as an assise or ejectment. Bro. Ab. 1; Prerogative, 
89. But he may bring a guare impedit, which always sup- 
poses the plaintiff to be seised or possessed of the advowson ; 


See titles Aliens, Allegiance, 
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and he may prosecute this writ like every other by him 
brought, as well in the Court of King's Bench as of Common 
Pleas, or in whatever court he pleases. F. N. B. 42; 3 Comm, 
c. 17. So too he may bring an action of trespass for taking 
away his goods; but such actions (of trespass) are not usual, 
though in’ strictness maintainable for breaking his close or 
other injury done upon his soil and possession, Bro. Ab. 1; 
Prerogative, 130; F. N. B. 90; Y. a HL. 4, 4, 

Much easier and more effectual remedies are, however, 
usually obtained by prerogative modes of process. Such is 
that of inquisition or inquest of office, as to which see title 
Inquest. Wkerosthe eownfhit unadvisedly granted any 
thing by letters patent which ought not to be granted, or 
where the patentee hath done any act that amounts to a 
forfeiture of the grant, the remedy to repeal the patent is by 
writ of scire facias in Chancery, See Dyer, 198; 3 Lev: 220; 
4. Inst. 88, So also, if upon office untruly found for the 
King, he grants the land over to another, he who is grieved 
thereby, and traverses the office itself, is entitled before issue 
joined, to a scire facias against the patentee in order to 
avoid the grant. Bro. Ab. 1; Scire Facias, 69, 185. See 
title Scire Facias. An information on behalf of the crown 
is a method of suit for recovering money, or obtaining 
damages for any personal wrong to the lands or possessions 
of the crown; as to which see title Information. A writ of 
quo warranto is in the nature of a writ of right for the King 
against any person claiming or usurping any office, franchise, 
or liberty, to inquire by what authority he supports his claim, 
in order to determine the right. Finch, l. 822; 2 Inst. 282. 
See title Quo Warranto. And something of the same nature 
is the writ of mandamus, as to which see titles Corporation, 
Mandamus. 

The law also determines that in the King can be no negli- 
gence or laches, and therefore no delay will bar his right. 
Nullum tempus occurrit Regi has been the standing maxim 
upon all occasions ; for the law intends that the King is 
always busied for the public good, and therefore has not 
leisure to assert his right within the times limited to his 
subjects, Finch, l 82; Co. Litt. 90. This maxim applies 
also to criminal prosecutions which are brought in the name 
of the King; and therefore by the common law there is no 
limitation in treasons, felonies, or misdemeanors. By stat. 
7 W. 8. c. 7. an indictment for treason, except for an at- 
tempt to assassinate the King, must be found within three. 
years after the commission of the treasonable act. See 
title Zreason But where the legislature has affixed no limit, 
nullum tempus occurrit Regi holds true; thus a man may 
be convicted of murder at any distance of time within his 
life after the commission of the crime, This maxim obtains 
still in full force in Ireland, 1 Ld. Mountm. 368 

In civil actions relating to landed property, by stat. 9 G, 3. 
c. 16. commonly called the Nullum Tempus Act, the King, 
like a subject, is limited (in respect to claims in Great Bri- 
tain) to sixty years. For the occasion of passing this act, 
see Belshan's Memoirs of George HI. sub. an. 1768. See 
also the stats. 21 Jac. 1, c. 28; 11 G. 3. c, 4. The provisions 
of the 9 G, 3. c. 16. were extended to Ireland by the 
49 G. 3. e. 47. 

The King is also expressly bound by two of the recent 
statutes of limitations, viz, the 2 § 3 W. 4. c. 100, for 
shortening the time in claims of modus decimandi; and the 
2 & 3 W. 4. c. 71. for shortening the time of prescription in 
certain cases. See further Modus, Tithes, and the various 
titles relative to incorporeal hereditaments. 

In the King also can be no stain or corruption of blood; 
for if the heir to the crown were attainted of treason or 
felony, and afterwards the crown should descend to him, 
this would purge the attainder ipso facto. Finch, L. 825 
Rot. Parl. 1 R, 3. 

Neither can the King, in judgment of law, as King, ever be 
a minor or under age; and therefore his royal grants and 
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assents to acts of parliament are good, though he has not in 
his natural capacity attained the age of twenty-one. Co. Litt. 
43; 2 Inst. Proem, 3, Indeed by stat. 28 H, 8. c. 17. power 
was given to future Kings to rescind and revoke all acts of 
parliament that should be made while they were under the 
age of twenty-four; but this was repealed by stat. 1 Edw, 6, 
c. 11. so far as related to that prince; and both statutes are 
declared by stat. 24 G. 2. c. 24. to be determined. It hath 
also been usually thought prudent, when the heir-apparent 
has been very young, to appoint a protector, GUARDIAN, or 
Recent for a limited time; but the very necessity of such 
extraordinary provision is sufficient to demonstrate the truth 
of that maxim of the common law, that in the King is no 
minority, and therefore he hath no legal guardian. 

The methods of appointing a GUARDIAN or REGENT, in case 
of an infant-heir to the crown, have been so various, and the 
duration of his power so uncertain, that from hence alone it 
may be collected that his office is unknown to the common 
law; and therefore the surest way is to have him made by 
authority of the great council in parliament. 4 /nst, 58, 
The stats. 24 M. 12; 28 H. 8. c. 7, [q. 171] provided, 
that the successor, if a male, and under eighteen, or a female, 
and under sixteen, should be till such age in the government 
of his or her natural mother, (if approved by the King,) 
and such other counsellors as his majesty should by will or 
otherwise appoint ; and he accordingly appointed his sixteen 
executors to have the government of his son Edward VI. and 
the kingdom, which executors elected the Earl of Hertford 
protector, The stat. 24 G. 2. e. 24, in case the crown should 
descend to any of the children of Frederic, then late Prince 
of Wales, under the age of eighteen, appointed the princess 
dowager; and the stat. 5 G. 3, c, 27. in case of a Mike de- 
scent to any of the children of King George II, empowed 
the King to name either the queen, the princess dowager, or 
any descendant of King George I. residing in this kingdom, 
to be guardian and regent, till the successor attained such 
age, assisted by a council of regency, the powers of them 
all being expressly defined and set down in the several acts, 
See ante, IL. 

By the statute 1 W, 4. c. 2. “to provide for the adminis- 
tration of the government in case the crown should descend 
to the Princess Alexandrina Victoria when under the age of 
eighteen,” her mother, the Duchess of Kent, (widow of the 
deceased Duke of Kent, the fourth son of King George III.) 
was appointed her guardian, with authority, in the name of 
the princess and in her stead, under the style and title of 
regent, to exercise the royal power during such minority, in 
case the King, William IV. should die without issue ; with a 
proviso, that if any child of his should be born after his 
decease, all the powers of the act should cease and determine, 
§ 1. Ifon the demise of the crown there should not be any 
child living born of his queen, the privy council are directed 
to cause the princess to be proclaimed as sovereign, but sub- 
ject to and saving the rights of any issue of King William IV, 
which might be afterwards born; and such reservation was 
also to be added to the oath of allegiance till parliament 
should otherwise order, § 2. If at the death of King 
William IV. no child of his should be living, but a child 
should be afterwards born, his Queen is to be guardian of the 
child, and regent until the child shall be eighteen, § 3. 
Such child shall be proclaimed King or Queen, § 4. In case 
of the birth of such posthumous child, parliament shall meet 
forthwith, and the laws regarding parliament and all offices, 
&c. shall apply as on a demise of the crown, § 5. All acts 
of royal power exercised during the regency otherwise than 
according to the direction of this act declared void, § 6. 
Oath of regent to be administered by and taken before the 
privy council, §7. The regent on taking the oath “ shall 
make, subscribe, and audibly repeat,” the declaration against 
Popery required by the 80 Car. 2. st. 2. and produce a cer- 
tificate of having taken the sacrament, § 8. The King or 
































foreign par 





KING, V. 2. 


Queen under age prohibited from marrying without the con- 
sent of the regent, § 9. Regent disabled from giving royal 
assent to any bill for changing the order of succession to the 
crown contrary to act, 1 W. 3. c. 2; or for altering’ the 
English act, 13 § 14 Car, 2. c. 4; or the Scotch act, 1702, 
c, 3. for securing the Protestant religion, § 10,- If the 
Duchess of Kent shall during his Majesty's lifetime, without 
his consent, or after his death if any such regent shall marry 
a Roman Catholic, or a foreigner, without consent of parlia- 
ment, or shall cease to reside in the United Kingdom, she 
shall cease to be regent, § 11. In case of the decease of the 
Queen of William IV. and his subsequent marriage, the act 
shall determine, § 12. > 

As to the mode of proceeding in appointing a custos or 
guardian of the realm, and executing the sovereign authority 
in case of a demise of the crown, while the successor is in 
see Macpherson's Original Papers, containing 
the secret history of Great Britain, from the Restoration to 
the accession of the House of Hanover, 4to. 1776, vol. ii. 
p. 475, &c.; a paper from the minister of the Elector of 
Hanover, asking the opinion of his friends in England con- 
cerning the measures to be taken in the event of Queen 
Anne's death; and p. 481, &c. a letter from the Earl of 
Sunderland to the Elector's minister at the Hague, inclosing 
an answer to the minister’s inquiries, and the powers of com- 
missioners necessary on such an occasion. 

Upon King George IIL’s illness in 1811, the act 51 G. 3. 
c. 1. was passed to provide for the administration of the 
royal authority, and the care of his Majesty's person during 
the continuance of such illness. By this act the Prince of 
Wales was appoinved “ Recent of the United Kingdom of 
Great Britain and Ireland,” under certain restrictions, many 
of which were afterwards removed. ‘The other acts passed 
for regulating the regency were 52 G. 3. c. 6,7; 53 G, 3. 
c. 14; and 55 G. 3. c, 15, 

From the maxim that the King, as King, cannot be a 
minor, grants, leases, &e, made by him, though under age, 
bind presently, and cannot be avoided by him either during 
his minority, or when he comes of age: for it is a maxim of 
polities, that he who is to govern the kingdom should never 




































be considered as incapable, from minority, of governing his 
own affairs. Dy. 209. pl, 22; Plond, 289; Co, Lit, 433 


5Co. 27; Raym. 90, 

The law ascribes to the King’s Majesty, in his political 
capacity, an absolute immortality. The King never dies. 
Henry, Edward, or George may die, but the King survives 
them all: for immediately upon the decease of the reigning 
prince, in his natural capacity, his kingship or imperial dig- 
nity, by act of law, without any interregnum or interval, is 
vested at once in his heir, who is co instanti King to all in- 
tents and purposes: and so tender is the law of supposing 
even a possibility of his death, that his natural dissolution 
is generally called his demise, demissus regis vel corone, an 
expression signifying merely a transfer of property, By the 
term demise of the crown, therefore, is understood, that in 
consequence of the disunion of the King’s natural body from 
the body politic, the kingdom is transferred or demised to 
his successor, and so the royal dignity remains perpetual. 
Plowd. 177, 234, Thus, too, when Edward IV. in the 10th 
year of his reign, was driven from his throne for a few 
months by the house of Lancaster, this temporary transfer of 
his dignity was denominated his demise ; and all process was 
held to be discontinued, as it then was upon the natural 
death of the King. M. 49 H. 6. pl. 1—8. 

King Henry Il. took his son into a kind of subordinate 
regality with him, so that there were Reg Pater and Rew 
Filius : but he did not divest himself of his sovereignty, but 
reserved to himself the homage of his subjects. And not- 
withstanding this King, by consent of parliament, created 
his son John King of Ireland; and King Richard I, made 
Robert de Vere Duke of Ireland; and Edward III, made 
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his eldest son Lord of Ireland, with royal dominion ; yet it 
has been expressly held, that the King cannot regularly make 
a King within his own kingdom. 4 Inst, 357, 360, Henry 
de Beauchamp, Earl of Warwick, was by King Henry VI. 
crowned King of Wight Island; but it was resolved that 
this could not be done without consent of parliament; and 
even then our greatest men have been of opinion that the 
King could not by law create a King in his own kingdom, 
because there cannot be two kings of the same place: and 
afterwards the same King Henry made the same Earl of 
Warwick Primus Comes totius Anglie. Hal. Hist. Coron. 

A King cannot resign or dismiss himself of his office of 
King without consent of parliament ; nor could Henry II. 
without such consent divide the sovereignty: there is a 
sacred bond between the King and his kingdom that cannot 
be dissolved without the free and mutual consent of both in 
Parliament; and though in foreign kingdoms there have 
been instances of voluntary cessions and resignations, which 
possibly may be warranted by their several constitutions, 
yet by the laws of England, the King cannot resign his 
sovereignty without his Parliament. Hale's H. Cor. 

8. In the exercise of those branches of the royal pi 
rogative which invest this our sovereign lord, thus all-perfect 
and immortal in his kingly capacity, with a number of au- 
thorities and powers, consists the executive part of the 
government, This is wisely placed in a single hand by the 
British Constitution, for the sake of unanimity, strength, 
and dispatch. The King of England is therefore not onl 
the chief, but pony the sole magistrate of the nation ; al 
others acting by commission from and in due subordination 
to him. 

In the exertion of lawful prerogative, the King is and 
ought to be absolute, that is, so far absolute that there is no 
legal authority that can either delay or resist him. He may 
reject what bills, may make what treaties, may coin what 
money, may create what peers, may pardon what offences he 
pleases, unless where the constitution hath expressly, or by 
evident consequence, laid down some exception or boundary, 
declaring that thus far the prerogative shall go, and no far- 
ther. For otherwise the power of the crown would indeed 
be but a name and a shadow, insufficient for the ends of 
government, if, where its jurisdiction is clearly established 
and allowed, any man, or body of men, were permitted to 
disobey it in the ordinary course of law. It is not now 
meant to speak of those extraordinary resources to first prin- 
ciples which are necessary when the contracts of society 
are in danger of dissolution, and the law proves too weak a 
defence against the violence of fraud or oppression : and yet 
the want of attending to this obvious distinction has oc- 
casioned these doctrines of absolute power in the prince, and 
of national resistance by the people, to be much misunder- 
stood and perverted by the advocates for slavery on the one 
hand, and the demagogues of faction on the other, Civil 
liberty, rightly understood, consists in protecting the rights 
of individuals by the united force of society. Society can- 
not be maintained, and of course can exert no protection, 
without obedience to some sovereign power : and obedience 
is an empty name, if every individual has a right to decide 
how far he himself shall obey. 

In the exertion, therefore, of these. prerogatives, which 
the law has given him, the King is irresistible and absolute, 
according to the forms of the constitution; and yet, if the 
consequence of that exertion be manifestly to the grievance 
or dishonour of the kingdom, the parliament will call his 
advisers to a just and severe account. Thus the King may 
make a treaty with a foreign state, which shall irrevocably 
bind the nation; and yet, when such treaties have been 
judged pernicious, impeachments have pursued those mi- 
nisters by whose agency or advice they were concluded, 

With regard to foreign concerns, the King is the delegate 
or representative of his people. It is impossible that the 
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individuals of a state, in their collective capacity, can transact 
the affairs of that state with any other community equally 
numerous as themselves. Unanimity must be wanting to 
their measures, and strength to the execution of their coun- 
sels, In the King, therefore, as in a centre, all the rays of 
his people are united, and form by that union a consistency, 
splendor, and power, that make him feared and respected 
by foreign potentates, who would scruple to enter into any 
engagement that must afterwards be revised and ratified by 
a popular assembly. What is done by the royal authority, 
with regard to foreign powers, is the act of the whole na- 
tion: what is done without the King's concurrence is the act 
only of private men: and so far is this pe carried by our 
law, that it hath been held, that should all the subjects of 
England make war with a King in league with the Kigi of 
England, without the royal assent, such war is no breach of 
the league. 4 Znst, 152. And by the 2 M. 5. c. 6. any sub- 
ject committing acts of hostility upon any nation in league 
with the King, was declared to be guilty of high treason; 
and though that act was repealed by the 20 H. 6. c. 11. so 
far as relates to making this offence high treason, yet still it 
remains a very great offence against the law of nations, and 
punishable by our laws, either eapitally or otherwise, ac- 
cording to the circumstances of the case. 

The King, therefore, considered as the representative of 
his people, has the sole power of sending ambassadors to 
foreign states, and receiving ambassadors at home. How 
far the municipal laws of England intermeddle with or pro- 
tect the right of these messengers from one potentate to an- 
other, may be seen in this Dict, tit, Ambassadors, and more 
fally, 1 Comm. e, 7. 

Tt is also the King’s prerogative to make treaties, leagues, 
and alliances with foreign states and princes: for it is by the 
law of nations essential to the goodness of a league, that it 
be made by the sovereign power; and then it is binding 
upon the whole community: and in England the sovereign 

ower, quoad hoo, is vested in the person of the King. 

hatever contracts, therefore, he engages in, no power in; 
the kingdom can legally delay, resist, or annul. Although, 
lest this plenitude of authority should be abused to the ded 
triment of the public, the constitution (as has been already 
hinted) hath here interposed a check, by the means of par- 
liamentary impeachment, for the punishment of such ministers 
as from criminal motives, advise or conclude any treaty 
which shall afterwards be judged to derogate from the hos 
nour and interest of the nation. 

Upon the same principle, the King has also the sole pre- 
rogative of making mar and peace. For it is held by all the 
writers on the law of nature and nations, that the right of 
making war, which by nature subsisted in every individual 
is given up by all private persons that enter into society, ai 
is vested in the sovereign power. Puff. b. 8. e. 9. § 6. This 
right is given up, not only by individuals, but even by th 
entire body of people, that are under the dominion’ of 
sovereign. It would indeed be extremely improper, thal 
any number of subjects should have the power of binding 
the supreme magistrate, and putting him, against his will, i 
a state of war. Whatever hostilities, therefore, may be co 
mitted by private citizens, the state ought not to be affee 
thereby, unless that should justify their proceeding, 
thereby become partner in the uilt, Such unauthoria 
volunteers in violence are not ranked among open enemi 
but are treated like pirates and robbers. In order to mal 
a war completely effectual, it is necessary with us in En 
Jand that it aeh aks pien or ee declared 
duly proclaimed by the King’s authority ; and then all pal 
of both contending nations, from the Tighent to the lo’ 
are bound by it. And wherever the right resides of 
ginning a national war, there also must reside the right 
ending it, or the power of making peace. And the san 
check of parliamentary impeachment, for improper or i 
























































glorious conduct, in beginning, conducting, or concluding a 
national war, is in general sufficient to restrain the ministers 
of the crown from a wanton or injurious exertion of this 
great prerogative. 

The power of making war or peace is enumerated by Lord 
Hale inter jura summi imperii, and in England is lodged 
singly in the King; though, says he, it ever succeeds best 
when done by parliamentary advice, 1 Hale's Hist. P. C. 
159; 7 Co, 25, 

A general war, according to the same writer, is of two 
kinds, 1. Bellum solenniter denunciatum. 2. Bellum non so- 
lenniter denunciatum, The first is, When war is solemnly de- 
clared or proclaimed by our King against another prince or 
state, which is the most formal solemnity of a war now in 
use. 2dly, When a nation slips suddenly into a war without 
any solemnity, which happens by granting letters of marque, 
by a foreign prince invading our coasts, or setting on the 

ing’s navy at sea; and hereupon a real, though not a so- 
lemn, war may arise and hath formerly arisen ; therefore to 
prove a nation to be at enmity with England, or to prove a 
person to be an alien enemy, there is no necessity of showing 
any war proclaimed; but it may be averred, and so put upon 
the trial of the country, whether there was a war or not, 
1 Hale's Hist, P. C. 163. See further also as connected with 
this subject, titles Letters of Marque ; Safe Conduct. 

In all these prerogatives of the King respecting this na- 
tion's intercourse with foreign nations, he is considered as 
the delegate or representative of his people: but in do- 
mestic affairs, he is considered in a great variety of cha- 
racters, and from thence there arises an abundant number of 
other prerogatives. 

Hirst. He is a constituent part of the supreme legislative 
poner, and as such has the prerogative of rejecting such 
provisions in parliament, as he judges improper to be passed. 
The expediency of which constitution is evinced at large 


under tit, Parliament. It may here be added, that the King 
is not bound by any act of parliament, unléss he be named 


therein by special and particular words, The most general 
words that can be devised (any person or persons, bodies 
politic or corporate, &c.) affect not him in the least, if they 
may tend to restrain or diminish any of his rights or in- 
terests. 11 Rep. 74, Yet where an act of parliament is 
expressly made for the preservation of public rights, and 
suppression of public wrongs, and does not interfere with 
the established rights of the crown, it is said to be binding 
s, well upon the King as the subject. 11 Rep. 71. The 
King may likewise take the benefit of any particular act, 
though he be not especially named, 7 Rep, 32. 
_ The King is considered, in the next place, as the getieral- 
issimo, or the first in military command, within the kingdom, 
In this capacity of General of the Kingdom, the King has 
the sole power of raising and regulating fleets and armies. 
Of the manner in which they are raised and regulated, more 
is said in other places. We are now only to consider the 
prerogative of enlisting and governing them, which indeed 
was disputed and claimed, contrary to all reason and prece- 
dent, by the Long Parliament of King Charles I. ; but, upon 
the restoration of his son, was solemnly declared by the 
13 Car. 2. ¢. 6. to be in the King alone} for that the sole 
Supreme government and command of the militia within all 
his Majesty's realms and dominions, and of all forces by sea 
and land, and of all forts and places of strength, ever was 
and is the undoubted right of his Majesty, and his royal pre- 
decessors, Kings and Queens of England ; and that both or 
ther house of parliament cannot nor ought to pretend to 
same. See title Militia. 


his statute, it is obvious to observe, extends not only to 


ects and armies, but also to forts and other places of 
Strength within the realm, the sole prerogative as well of 


erecting, as manning and governing of which belongs to the 
King in his capacity of general of the kingdom. 2 Inst, 80. 





And all lands were formerly subject to a tax for building 
of castles wherever the King thought proper. This was one 
of the three things, from contributing to the performance of 
which no lands were exempted; and therefore called by our 
Saxon ancestors the trinoda necessitas, viz. pontis reparatio, 

is constructio, and expeditio contra hostem. Cowell's Inter. 
tit. Custellorum operatio, Seld, Jan. Angl, 1, 42. See title 
Castles, Forts, &c. 

It is partly upon the same, and partly upon a fiscal foun- 
dation, to secure his marine revenue, that the King has the 
prerogative of appointing ports and havens, or such places 
only, for persons and merchandize to pass into and out of 
the realm, as he in his wisdom sees proper. See title Har- 
bours and Havens; and to this head may be referred also the 
prerogative as to the erection of beacons and lighthouse 
as to which see 4 Inst, 148; 12 Co, 13; Carter, 90; 2 Keb. 
114; 3 Inst. 204; and title Beacons. 

To this branch of the prerogative may also be referred 
the power which has been vested in the King, from time to 
time, by various acts, and by the recent statute 3 & 4 W, 4, 
c, 52, of allowing or prohibiting the importation or exporta- 
tion of arms, gunpowder, military stores, &e.; and likewise 
the right which the King has, wherever he sees proper, of 
confining his subjects to stay within the realm, or of re- 
calling them when beyond the seas. 

By the common law, every subject may go out of the 
kingdom for merchandize or ‘travel, or other cause, as he 
pleases, without any licence for that purpose; this appears 
from the statute 5 ZÈ. 2. c. 2. made to restrain persons passing 
out of the realm, but excepts lords, great men, and notable 
merchants ; as also by the statute 26 M. 8, ¢. 10. which gave 
power to the King, during his life, to restrain persons from 
trading to certain countries; which acts had been vain and 
idle if the King, by his prerogative, might have done it. 
F. N. B. 85; Dyer, 165, 296; 2 Rol. Rep. 12; 3 Mod, 181; 
Stil. 442. 

But notwithstanding this general liberty allowed by the 
common law, it appears plainly that the King by his pre- 
rogative, and without any help of an act of parliament, may 
prohibit his subjects from going out of the realm; but this 
must be by some express prohibition; as by laying on em- 
bargoes, which can be ate done in time of danger, or by 
writ of ne exeat regno, which, from the words quamplurima 
nobis § corone nostræ præjudicialia ibidem prosequi intendis, 
appears to be a state writ, though it is never granted uni- 
versally, but to restrain a particular person, on oath made, 
that he intends to go out of the realm; indeed, Fitzherbert 
says, that the King may restrain his subjects by proclama- 
tions, and assigns as a reason for it, that the King may not 
know where to find his subject, so as to direct a writ to him. 
12 Co. 88; 11 Co. 92; Fitz. N. B. 89; 2Inst. 54. See title 
Imbargo, Ne exeat Regno. 

As the King may restrain any of his subjects from going 
abroad, in like manner he may command them to return 
home; and disobeying a privy seal for this purpose is the 
highest contempt. 1st, It is a disobedience to the command 
of the King himself, directed to the party. 2dly, The com- 
mand is, that he shall return upon his faith and allegiance, 
which is the strongest compulsion that can be used.  Sdly, 
The thing required by the King is the principal duty of a 
subject, viz, to be at the service of his King and country. 
Dyer, 128b; Lane, 44; Moor, 109; 3 Inst. 179. 

‘The punishment for this offence is seizing the party’s es- 
tate till he return; and of this there are many instances in 
our books; and when he does return he shall be fined. 
1 Hawk. P C. c. 22. § 4. 

William de Brittain, in the 19th of Hdw."2. refusing to re- 
turn on the King’s writ, his goods and chattels, lands and 
tenements, were seized into the King’s hands; so in the case 
of Edward of Woodstock, Earl of Kent, in the same reign. 
Dyer, 128 b. 
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So in the case of one Bartue, who married the Duchess of 
Suffolk, they obtained a licence from Queen Mary to go out 
of the realm, under pretence of recovering debts as exe- 
cutors to the duke; when in reality it was on account of the 
religion established by Queen Mary, and living with other 
fugitives under the protection of the Palsgrave of the Rhine, 
in Germany, who was an eminent Calvinist, were sent to by 
privy seal, but the messenger, in endeavouring to serve them 
with his letters, being obstructed and abused by their at- 
tendants, a certificate was made of this, and their lands and 
tenements seized. Dyer, 176; Jenk. Cent. 220. 

So in the case of Sir Francis Englefield, who departed the 
kingdom on a licence obtained for three years, but not re- 
turning at the expiration of the three years, a privy seal was 
sent to him by Queen Elizabeth, which he not obeying, and 
this matter being certified into Chancery by the queen, under 
her sign manual, his lands and tenements were seized in the 
fifth year of her reign, by virtue of a commission under the 
great seal. 1 Leon. 9; Moor, 109; 1 And. 95, S.C. See 
also 7 Co. 18; Poph. 18; 4 Leon. 135. 

So in the case of Sir Robert Dudley, who intending to 
travel, obtained a licence from James the First to go to 
Venice ; but before his departure, he, by indenture inrolled, 
for valuable consideration, as was expressed in the deed, (but 
none paid,) ues the manor of Killingworth, with other 
lands, to the Earl of Nottingham and others, in fee, with a 
proviso, that on tender of an angel of gold, all should be 
void; and with a covenant on the part of the bargainees, 
that they should make all such estates as the said Sir Ro- 
bert should appoint; the bargainees were not parties to the 
deed, nor had they notice of it till some time after; but 
afterwards they made a lease to Sir Robert Lee, to the in- 
tent that Lady Dudley should take the profits of part of the 
premises for ten years, if their estate continued so long un- 
revoked. The King hearing that Sir Robert had been guilty 
of some bad practices beyond sea, in the fifth year of his 
reign, sent his privy seal to him, which he not obeying, the 
great question in this case was, whether those lands thus 
conveyed were forfeited; and adjudged that they were, the 
conveyance being fraudulent as to the King. Lane, 42, Sc. 

In these cases it hath been held, that the King hath only 
an interest in the offender's lands till he return ; and that 
his restoring them is not a matter of grace but of right, 
Lane, 48 

The King is also considered as the fountain of justice, and 
general conservator of the peace of the kingdom. All juris- 
diction ex ed in these kingdoms, that are in obedience to 
our King, is derived from the crown ; and the laws, whether 
of a temporal, ecclesiastical, or military nature, are called 
his laws; and it is his prerogative to take care of the due 
execution of them. - Hence it is that all judges derive their 
authority from the crown, by some commission warranted by 
law. Fleta, c.173 Co. Lit. 99a, 144; see title Judges. 

From the inherent right inseparable from the King to dis- 
tribute justice among his subjects, it hath been held that an 
appeal from the Isle of Man lies to the Kin in council, 
without any reservation in the grant of the Isle of Man of 
any such right; and though there had been exclusive words, 
yet the grant must have been construed to be void on the 
King’s being deceived, rather than the subject should be de- 
prived of a right inseparable to him as a subject, of applying 
to the crown for justi 1P. Wms. 829. TA 

A consequence of this prerogative is the legal ubiquity of 
the King; his Majesty, in the eye of the law, is always pre- 
sent in all his courts, though he cannot personally distribute 
justice. Fortese. e. 8; 2 Inst. 186. His judges are the 
‘mirror by which the King's image is reflected. Tt is the regal 
office, and not the royal person, that is always present in 
court, always ready to undertake prosecutions or pronounce 
judgment for the benefit and protection of the subject; and 


from this ubiquity it follows, that the King ‘can never be 
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nonsuit; for a nonsuit is the desertion of the suit or action 
by the non-appearance of the plaintiff in court; but the 
attorney-general may enter a non vult prosequi, which has the 
effect of a nonsuit. Co. Lit. 189, For the same reason, 
also, in the forms of legal proceedings, the King is not said 
to appear by his attorney, as other men do; for in contem- 
plation of law he is always present in court. Finch, L. 81. 

From the same original, of the King’s being the fountain 
of justice, may also be deduced the prerogative of issuing 
proclamations, which is vested in the King alone. These 
proclamations have then a binding force, when they are 
grounded upon and enforce the laws of the realm, 3 Inst, 
162, For though the making of laws is entirely the work 
of a distinct part, the legislative branch of the sovereign 
power; yet the manner, time, and circumstances of putting 
these laws in execution, must frequently be left to the dis- 
cretion of the executive magistrate; and therefore his con- 
stitutions or edicts concerning these points, which we call 
proclamations, are binding upon the subject where they do 
not either contradict the old laws) or tend to establish new 
ones, but only enforce the execution of such laws as are al- 
ready in being, in such manner as the King shall judge ne- 
cessary. Thus the established law is, that the King may 
prohibit any of his subjects from leaving the realm: a pro- 
clamation, therefore, forbidding this, in general, for three 
weeks, by laying an embargo upon all shipping in time of 
war, will be equally binding as an act of parliament, because 
founded upon a prior law. 4 Mod. 177, 179. 

But a proclamation to lay an embargo in time of peace 
upon all vessels laden with wheat (though in time of a public 
scarcity,) being contrary to law, and particularly to a sta- 
tute then in force (22C. 2 c. 13.) the advisers of such a 
proclamation, and all persons acting under it, always found it 
necessary to be indemnified by special acts of parliament. 
See stats. 7G, 8. c. 7; 30 G. 3. c. 1; and title Jmbargo. 

By the stat, 31 H. 8. c. 8, it was enacted that the King’s 
proclamations should have the force of acts of parliament; 
a statute, which was calculated to introduce the most des- 
gois tyranny, and which must have proved fatal to the 
iberties of this kingdom, had it not been luckily repealed 
in the minority of his successor, about five years after, by 
stat. 1 Edw, 6. c. 12, Tt was anciently held, though that is 
not now law, that the King might suspend, dispense with, or 
alter any particular law that he deemed hurtful to the public; 
and it has been said, that he may dispense with a penal sta- 
tute wherein his subjects have not any interest. 4 Jnst. 7; 
4 Rep. 86; but by stat. 1 W, § M. st. 2. c. 2. it is declared 
and enacted, “ that no Aip on by non obstante of or to 
any statute, or any part thereof, be allowed, but that the. 
same shall be held void and of none effect, except a dispen- 
sation be allowed in such statute.” It is plain, however, 
that the King, by his prerogative, may in certain eases and 
on special occasions, issue T roctarnstiosy for prevention of 
offences, to ratify and confirm an ancient law, or, as some 
books a it, quoad terrorem populi, to admonish them 
that they keep the laws on pain of his displeasure ; and such 
proclamations being paced on the laws of the realm, are 
of great force, Fortesc. de Laud. c. 9; 11 Co. 87; 12 Co. 745 
75; Dal. 20, pl. 10; 2 Rol. Abr. 209: 8 Inst. 162. 

It is likewise clear, that the subject is obliged, on pain of 
fine and imprisonment, to obey every proclamation Tegai 
made, and though the thing prohibited were an offence be- 
fore, that yet the proclamation is a circumstance which highly 
aggravates it, and on which alone the party disobeying ma 
be punished. 12 Co, 74; Hob. 251. It is clearly pe 
that no private person can make any proclamation of a 
public nature, except by custom, as is usual in some cities 
and boroughs; this being a prerogative act, with which 
alone the King is intrusted. Bro. Procl. pl. 1; 12Co. 753 
Crom. Juris. 41. 

But, according to the principles already laid down, the 
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King, by his proclamation, cannot change any part of the 
common law, statutes, or customs of this realm; nor can he 
by his proclamation create any offence which was not an of- 
fence before. 11Co. 87b; 12 Co. 75. 

On this foundation it hath been held that the King’s pro- 
clamation prohibiting the importation of wines from France, 
on pain of forfeiture, was against law, and void; there 
being at that time no war subsisting between the nations. 
2 Inst. 63, 

So where an act was made by which foreigners were li- 
censed to merchandize within London; and Henry IV. by 
Proclamation, prohibited the execution of it, and ordered it 
should be in suspense usque ad proximum parliamentum ; 
and this was held to be against law. 12 Co, 75. 

On a conference between some lords of the privy council, 
and the two chief justices (of which Lord Coke was one,) and 
chief baron and baron Altham, the question was, 

Ist, Whether the King by proclamation might prohibit 
new buildings in and about London ? 

2d, If the King might prohibit the making starch of wheat? 

And the judges were of opinion that the subject could 
not be restrained in these particulars by the King’s procla- 
mation. 12 Co, 74, 

The King, by proclamation, may call or dissolve parlia- 
ment, and declare war or peace ; for these are prerogative 
acts with which he is intrusted, as the executive part of the 
Jaw; but if there be an actual war, it is not necessary in 
pleading to shew that such war was proclaimed, 3 Inst, 162; 
1 Hal. H, P. C. 163; Owen, 45; Rast. Ent. 605; see ante, 

The King, by proclamation, may legitimate foreign coin, 
and make it current money of this kingdom, according to the 
value imposed by such proclamation ; he may legitimate base 
coin, or mixed ‘below the standard of sterling ; he may en- 
hance coin to a higher denomination or value, and may pae 
money that is current in use and payment; and in all these 
Cases a proclamation, with a proclamation writ under the 
great seal, is necessary. Co, Lit, 207b; 5 Co. 1146; Dar, 
21; 1 Hal. H. P. C. 192, 197; see title Coin, 

The King, by proclamation, may appoint fasts and days 
of thanksgiving and humiliation, and issue proclamations for 
Preventing and punishing immorality and profaneness, and 
enjoin reading the same in churches and chapels. Comp. 
Incumb, 354, 

A proclamation must be under the great seal, and if de- 
nied, is to be tried by the record thereof; but if a man 
pleads he was prevented doing a thing by proclamation, it 
seems the better opinion that he need not aver that such pro- 
clamation was under the great seal; for alleging that such 
sE iNi was made, it shall be intended to have been 
ce jaia Cro. Car, 180; see 1 Rol, Rep. 172; vide Cro. 

‘ar. 130. 

The King is likewise the fountain of honour, of office, and 
of privilege ; and this in a different sense from that wherein 
he is styled the fountain of justice ; for here he is really the 
parent of them. It is impossible that government can be 
maintained without a due subordination of rank, that the 
people may know and distinguish such as are set over them, 
in order to yield them that due respect and obedience; and 
also that the officers themselves being encouraged by emu- 
lation, and the hopes of superiority, may the better discharge 
their functions: and the law supposes that no one can be so 
‘ood a judge of their several merits and services, as the 

King himself who employs them. It has, therefore, intrusted 
with him the sole power of conferring dignities and honours, 
in confidence that he will bestow them upon none but such 
as deserve them. And, therefore, all degrees of nobility, of 
Knighthood, and other titles, are received by immediate grant 
from the crown, either expressed in writing by writs or 
letters-patent, as in the creation of peers and baronets ; or by 
Corporal investiture, as in the creation of a simple knight. 
See titles Precedency, Peer. 

You. 11, 
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From the same principle also arises the prerogative of 
erecting and disposing of offices; for honours and offices are 
in their nature convertible and synonymous. All officers 
under the crown carry in the eye of the law an honour 
along with them ; because they imply a superiority of parts 
and abilities, being supposed to be always filled with those 
that are most able to execute them. And, on the other hand, 
all honours in their original had duties or offices annexed to 
them; an earl, comes, was the conservator or governor of 
a county; and knight, miles, was bound to attend the King 
in his wars, For the same reason, therefore, that honours 
are in the disposal of the King, offices ought to be so like- 
wise; and as the King may create new titles, so may he 
create new offices; but with this restriction, that he cannot 
create new offices with new fees annexed to them, nor annex 
new fees to old offices, for this would be a tax upon the 
subject, which cannot be imposed but by act of parliament. 
2 fae 533. Wherefore, in 13 M, 4, a new office bein; 
created by the King’s letters-patent for measuring cloths, with 
a new fee for the same, the letters-patent were, on account 
of the new fee, revoked and declared void in pat iament, | 

On this subject it hath been further said, that the King, 
as the fountain of justice, hath an undoubted prerogative in 
creating officers, and all officers are said to derive their 
authority mediately or immediately from him; those who 
derive their authority from him are called the officers of the 
crown, and are created by letters-patent; such as the great 
officers of state, judges, &c.; and there needs no stronger 
evidence of a right in the crown herein, than that the King 
hath created all such officers time immemorial. Dyer, 176 5 
2 Rol. Abr. 152; 4 Co. 32; 2 Inst. 425, 540; 12 Co. 116; 
1 Rol. Rep. 206; Show. Par, Ca, 111; 1 Lev. 219. 

But though all such officers derive their authority from the 
crown, and from whence the King is termed the universal 
officer and disposer of justice; yet it hath been held, that he 
hath not the office in him to execute it ‘himself, but is only 
to grant or nominate; nor can the King grant any new 
powers to such officers, but they must execute their offices 
according to the rules prescribed by law. Co, Lit. 3, 114; 
2 Vent. 270; 4 Inst. 125; 6 Co. 11, 12. 3 $ 

Neither can the King create any new office inconsistent 
with our constitution or prejudicial to the subject, 2 Inst. 
540; 2 Sid. 141; Moor, 808 ; 4 Inst. 200, 

And on this foundation an office created by letters-patent 
for the sole making of all bills, informations and letters-mis- 
sive in the council of York was unreasonable and void. 1 Jon, 
281. See further title Office. 

Upon the same, or a like reason, the King has also the 
prerogative of conferring privileges upon private persons, 
such as granting place or precedence to any of his subjects 
as shall seem good to his royal wisdom, 4 Inst. 861. ` See 
title Precedence, Or such as converting aliens, or persons 
born out of the King’s dominions, into denizens, whereby 
some very considerable privileges of natural-born subjects 
are conferred upon them. See title Aliens. Such alsa is the 
prerogative of erecting corporations; which is grounded upon 
this foundation, that the King, having the sole administration 
of the government in his hands, is the best and the only 
judge in what capacities, with what privileges, and under 
what distinctions, his people are the best qualified to serve 
and act under him, 

Another light in which the laws of England consider the 
King, with regard to domestic concerns, is as the arbiter of 
domestic commerce, by the establishment of markets, the 
regulating of weights and measures, and of the coin. See this 
Dictionary under those titles. 

The King is, lastly, considered by the“laws of England as 
the head and supreme governor of the national church. 

To enter into the reasons upon which this prerogative is 
founded, is matter rather of divinity than law. {It shall only, 
therefore, be observed, that hy stat, 26 H, 8, c, 1, (reciting 
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that the King’s Majesty justly and rightfully is and ought to 
be the supreme head of the church of England, and so had 
been recognized by the clergy of this kingdom in their con- 
vocation,) it is enacted, that the King shall be reputed the 
only supreme head in earth of the church of England, and 
shall have annexed to the imperial crown of this realm, as 
well the title and style thereof, as all jurisdictions, authori- 
ties, and commodities, to the said dignity of supreme head 
of the church appertaining. And another statute to the same 
purport was made, 1 Eliz. c. 1. See titles Oaths, Supremacy. 

In virtue of this authority the King convenes, prorogues, 
restrains, regulates, and dissolves, all ecclesiastical synods or 
convocations. This was an inherent prerogative of the 
crown long before the time of Henry VIII. as appears by the 
stat, 8 H. 6. c. 1. and the many authors, both lawyers and 
historians, vouched by Sir E. Coke. 3 Inst. 322, 323; 
5 Rep. 9. So that the stat, 25 H. 8, c. 19, which restrains 
the convocation from making or putting in execution any 
canons repugnant to the King's prerogative, or the laws, 
customs, and statutes of the realm, was merely declaratory 
of the old common laws, 12 Rep. 72; that part of it only 
being new which made the King’s royal assent actually 
necessary to the validity of every canon. See further titles 
Bishop, Convocation. As head of the church, the King is 
likewise the dernier resort in all ecclesiastical causes; an 
appeal lying ultimately to him in Chancery from the sentence 
of every ecclesiastical judge; which right was restored to 
the crown by stat. 25 H. 8. c. 19, See title Courts Ecele- 
siastical. 

‘The Kings of England not having the whole legislative 
power, if the King and clergy make a canon, though it bind 
the clergy in re ecelesiastied, it does not bind laymen; for 
they are not represented in the convocation, but in Parlia- 
ment. In the primitive church, the laity were present at all 
synods; and when the empire became Christian, no canon 
was made without the emperor’s consent, and indeed the 
emperor's consent included that of the people, he having 
in himself the whole legislative power ; but the kings of this 
kingdom have it not. 2 Salk. 412, 673. See title Canon 
Lan. 

4, The King’s fiscal prerogatives, or those which regard 
his revenue, are such as the British constitution hath vested 
in the royal person, in order to support his dignity and main- 
tain his power; being a portion which each subject contri- 
butes of his property, in order to secure the remainder. 

This revenue is either ordinary or extraordinary. The 
King’s ordinary revenue is such as has either subsisted time 
out of mind in the crown, or else has been granted by parlia- 
ment, by way of purchase or exchange, for such of the King’s 
inherent hereditary revenues as were found inconvenient to 
the subject. 

It is not, however, to be understood, that the King is at 
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justice, 10. Royal fish. 11. Shipwrecks. 12. Mines. 
13, Treasure-trove. “14. Waifs. 15. Estrays. 16, For- 
feitures of lands and goods for offences ; in which are in- 
cluded deodands. 17. Escheats of lands, 18. The custody 
of idiots. As to all which, see this Dictionary, under title 
Taxes, and the several other appropriate titles. 

The ordinary revenue, or proper patrimony of the crown, 
was very large formerly, and capable of being increased to 
a magnitude truly formidable: for there are very few estates 
in the kingdom that have not, at some period of time or other 
since the Norman conquest, been vested in the hands of the 
King, by forfeiture, escheat, or otherwise, But fortunately 
for the liberty of the subject, this hereditary landed revenue, 
by a series of improvident management, is sunk almost to 
nothing ; and the casual profits arising from the other 
branches of the census regalis, are likewise almost all of 
them alienated from the crown. In order to supply the 
deficiencies of which, we are now obliged to have recourse 
to new methods of raising money, unknown to our early 
ancestors ; which methods constitute the King’s extraordinary 
revenue. For the public patrimony being got into the hands 
of private subjects, it is but reasonable that private contri- 
butions should supply the public service. And, perhaps, if 
every gentleman in the kingdom was to be stripped of such 
of his lands as were formerly the property of the crown, 
was to be again a to the inconveniences of purveyance 
and pre-emption, the oppression of forest laws, and the 
slavery of feudal tenures, and was to resign into the King’s 
hands’ all his royal franchises of waifs, wrecks, estrays, 
treasure-trove, mines, deodands, forfeitures, and the like; 
he would find himself a greater loser than by paying his 
quota to such taxes as are necessary to the support of 
government, The thing, therefore, to be wished and aimed 
at in a land of liberty is by no means the total abolition of 
taxes, which would draw after it very pernicious consequences, 
and the very supposition of which is the height of political 
absurdity; but wisdom and moderation, not only in granting, 
but also in the method of raising, the necessary supplies 5 
by contriving to do both in such a manner as may be most 
conducive to the national welfare, and at the same time most 
consistent with economy and the liberty of the subject; who, 
when properly taxed, contributes only some part of his pro- 
perty, in order to enjoy the rest. See further titles Taxes, 
National Debt, Excise, Customs, &e. 

By these taxes a vast sum of money is annually raised; 
but the civil list is properly the whole of the King’s revenue 
in his own distinct capacity; the rest being rather the re- 
venue of the public, or its creditors, though collected and 
distributed again in the name and by the officers of the 
crown ; it now standing in the same place as the hereditars 
income did formerly; and as that has gradually diminished, 
the parliamentary appointments have increased. 

Formerly the expenses defrayed by the civil list were those 
that in any shape related to civil government; as the expenses 
of the royal household; the revenues allotted to the judges 
all salaries to officers of state, and every of the King’s ser- 
vants; the appointments to foreign ambassadors ; the main- 
tenance of the Queen and royal family; the King's private 
expenses, or privy purse; and other very numerous out- 
goings, as secret-service money, pensions, and other bounties, 
which sometimes so far exceeded the revenues appointed for 
that purpose, that application was made to parliament to 
discharge the debts contracted on the civil list. 

The whole revenue of Queen Elizabeth did not amount ta 
more than 600,0007, a year; that of King Charles I. wasi 
800,000/.: and the revenue voted for King Charles IT. wi 
1,200,000, though complaints were made (in the first years 
















































Charles II. was upwards of 1,500,000}. A striking instan 
(says Mr. Christian in his note on this passage in the Com 
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mentaries) to pos that the burthens of the people are not 
necessarily lightened by a change in the government. 

Under the revenue of the civil lists above mentioned were 
included all manner of public expenses; among which Lord 
Clarendon, in his speech to the parliament, computed that the 
charge of the navy and land forces amounted annually to 
800,0007. which was ten times more than before the former 
troubles. The same revenue, subject to the same charges, 
was settled on King James II. by stat. 1 Jac. 2. c. 1; but by 
the increase of trade and more frugal management, it 
amounted on an average to a million and a half per annum ; 
besides other additional customs granted by parliaments, 
Stat. 1 Jac, 2, c. 3, 4, which produced an annual revenue of 
400,000/. out of which his fleet and army were maintained 
at the yearly expense of 1,100,000/, After the Revolution, 
when parliament took into its hands the annual support of 
the forces, both maritime and military, a civil Jist revenue 
was settled on the new King and Queen, amounting, with the 
hereditary duties, to 700,0002. per annum: and the same was 
Eeaunued: to Queen Anne and King George I. That of 
King George II, was augmented to $00,000/. by stat. 1 G, 2. 
c. 2; and that of King George II, was from time to time 
settled and increased by several statutes ; 1 G8, e. 1. 
800,0002.; 17 G. 3. c. 21, 100,000}; and 44 G. 3. c. 80. 
60,000/, more; and by 52 G. 3. c. 6. (amended by 55 G. 
€. 15.) 70,0001. more during the King’s indisposition, By 
the latter acts it was provided that an account of any accu- 
mulation of arrears should from time to time be laid before 
parliament. The civil list of King George IV. was settled 
by 1 G. 4. c. 1, at 850,0007. for England, and 207,0002, for 
Ireland, 

His present Majesty having upon his accession placed his 
interest in the hereditary revenues of the crown, as well as in 
the funds, derivable from any droits of the crown or admi- 
ralty, from the West India duties, or from any casual revenue, 
either in his Majesty's foreign possessions or in the united 
Kingdom, at the disposal of parliament, (which in former 
settlements of the civil list had been reserved to the 
crown,) by the 1 W, 4, sess. 2. c, 25. the clear yearly sum 
of 510,000/, is granted to his Majesty out of the consoli- 
dated fund, commencing from the death of Jeorge IV. and 
to be paid to his Majesty for life. By § 9, the annuities 
of 15,000/., 6,0002., and 25002, granted to his Majesty 
in the reigns of George III. and George IV. are to cease 
and determine, as well as the annuity of 6,0001. granted to 
the Queen when Duchess of Clarence, By § 13, when- 
ever the total charge on the civil list in any year shall 
exceed the 510,0007., an account, stating the particulars of 
the by h shall be submitted to parliament within 
thirty days after the same shall have been ascertained. The 
charges on the civil list are divided into five classes, which 
are estimated in the schedule to the act thu: irst class, 
for their Majesty's privy purse, 110,000/.; second class, 
salaries of his Majesty's household, 130,0002. ; third class, 
expenses of his Majesty’s household, 171,5002,; fourth class, 
special and secret service, 23,200/.; filth class, pensions, 
75,0001. The lords of the treasury may appropriate out of 
the quarterly payments any sum not exceeding one-fourth of 
the whole amount of the class for defraying any charge on 
that particular class before it is applied’ to any other class, 
By § 8, no other payments than those specified in the above 
Badula sre tobe charged upon the civil list thereby granted. 

By stat. 47 G. 8, st. 2. c. 24. the King is empowered to 
direct the execution of any trusts to which lands vested in 
him by escheat, &e, or in right of the crown on the duchy 
of Lancaster, might have heen liable, and to bestow such 
lands, or reward discoverers, See also stat, 52 G, 8. c. 148, 
respecting the King's privy purse, 

pon the whole, it is doubtless much better for the crown, 
and also for the people, to have the revenue settled upon the 
modern footing, rather than the ancient; for the crown, 
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because it is more certain, and collected with greater ease ; 
for the people, because they are now delivered from the 
feodal hardships, and other odious branches of the preroga- 
tive. And though complaints have sometimes been made 
of the isutease of therail list, yet, if we consider the sums 
that have been formerly granted, the limited extent under 
which it is now established, the expenses defrayed by it, the 
revenues and prerogatives given up in lieu of it by the 
crown, the numerous branches of the present royal family 
and, above all, the diminution of the value of money com- 
pared with what it was worth in the last century, we must 
acknowledge these complaints to be void of any rational 
foundation; and that itis i ible to support that dignity, 
which a King of Great Britain should maintain, with an in- 
come in any degree less than what is now established by 
parliament. 

As to the land revenue of the crown, see stat. 10 G. 4. 
c. 50, repealing former acts, and consolidating and amending 
their provisions. 











I. By Magna Charta, 9 H. 3. ¢. 8. “the King nor his 
bailiffs shall levy any debts upon lands or rents so long as 
the debtor hath goods and chattels to satisfy, neither shall 
the pledges be distrained so long as the principal is sufficient 
but if he fail, then shall the pledges answer the debt; how 
beit they shall have the debtor's lands and rents until they 
be satisfied, unless he can acquit himself against the pledges.” 

Goods and chattels.) By order of the common law, the 
King for his debt has execution of the body, lands, and 
goods of his debtor ; this is an act of grace, and restrains the 
power the King had before. 2 Inst, 19. 

Pledges be distrained.] This act does not extend, nor was 
ever taken to extend, to sureties in a bond or recognizance, 
if they may be so called, being bound themselves equally 
with the principal, as sureties to perform covenants and 
agreements are in like manner; but to pledges and manu- 
captors only, who by express words are not responsible, 
unless their principals become insolvent, and so are condi- 
tional debtors only. And so the act has always been con- 
strued, and the words themselves imply as much, Hard. 378. 

By Magna Charta, c. 18, “the King’s debtor dying, the 
King shall be served before the executor.” 

By this statute, the King by his prerogative shall be pre- 
ferred in satisfaction of his debt by the executors before any 
other; and if the executors have sufficient to pay the Xing’ 
debt, the heir, nor any purchaser of his lands, shall not be 
charged, 2 Inst. 82. 

Stat. West. 1; 3 Edw. 1. c. 19, enacts, “ that the sheriff 
having received the King’s debt, upon his next account shall 
discharge the debtor thereof, in pain to forfeit three times so 
much to the debtor, and to make fine at the King’s will. 
And the sheriff and his heirs shall answer all monies that 
they whom he employed receive; and if any other that is 
answerable to the Exchequer by his own hands do so, he 
shall render thrice so much to the plaintiff, and make fine as 
before. And on payment of the King's debt, the sheriff 
shall give a talley to the debtor, and the process for levying 
the same shall be showed him on demand without fee, on 
pain to be grievously punished.” 

The King's debt.) Under this word, debt, all things due 
to the King are comprehended, and not only debt in the pro- 
per sense, but duties on things due, as rents, fines, issues, 
amercements, and other duties to the King received or levied 
by the sheriff’; for debt in its large sense signifies whatever 
a man doth owe; and debere dicitur quia deest habere; de- 
bitori enim deest quod habet, cum sit creditoris, maxime in 
casu domini Regis. 2 Inst. 198. . 

The sheriff and his heirs shall answer.] This is to be un- 
derstood quoad restitutionem, but not quoad pænam; that 
is, far the civil, but not for the ARa part; for this is a 
maxim in law. 2 Znst. 198, 
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of this statute. And the case in question seemed a hard 
case to the court, because the party himself was the cause 
why there was no appearance, by beating the party so 
heinously the very day before they ought to have appeared, 
that they were disabled thereby to appear. Hard. 334. 

W. put 100/. out at interest to defendant, and took bond 
in the name of one J. who became felo de se, and the plaintiff 
was relieved against the King on this trust, in equity upon 
this statute. Sed guære, whether this statute extends to any 
equity against the King, otherwise than in case of pleas by 
way of discharge? But it was likewise decreed in this cause 
that the plaintiff should be saved harmless from all others. 
Hard. 176. 

And the matter so showed be sufficiently proved.) Scire 
facias issued against T. the father, and T. the son, to show 
cause wherefore they did not pay the King 1000/. for the 
mesne profits of certain lands holden by them from his Ma- 
jesty, for which land judgment was given for him in the 

xchequer, and the mesne rates were found by inquisition, 
which returned that the said mesne profits came to 1000/. 
upon which inquisition this scire facias issued; whereupon 
the sheriff returned that T., the father was dead, and T. the 
son appeared, and pleaded that he took the profits but as a 
servant to his futher, and by his command, and rendered an 
account to his father for the profits, and also that judgment 
for the lands was given against his father and him for default 
of sufficient pleading, a not for the truth of the fact; and 
he showed this statute, which he pretended aided him for his 
equity; whereupon the King demurred. Tanfield, chief baron, 
said, that the matter in equity ought to be sufficiently proved, 
and here is nothing but the allegation of the party, and the 
demurrer for the King; and, if the demurrer be in law an 
admittance of the allegation, and so a sufficient proof within 
the statute, is to be advised on; and for that point the case is 
but this: A scire facias issues to have execution of a recog- 
nizance, which within this act ought, by pretence and allega- 
tion of the defendant, to be discharged for matter in equity, 
and the defendant pleads his matter in equity, and the King 
supposing this not to be in equity within this statute, demurs 
in law, whether that demurrer be an insufficient proof of the 
allegation within the statute or not? Adjornatur. Lane, 51, 

By § 33 of the said stat. 33 H. 8. c. 89. it is provided, 
that the said act shall not take away any liberties belonging 
to the duchy and county palatine of Lancaster. 

Process and executions for debts in the Court of Exche- 
quer shall be made in the Exchequer by such officer as hath 
been used, as by this act is limited, § 34. 

The stat. 34 a 35 H. 8. c. 2. directs how the King’s re- 
ceivers and collectors shall be charged; and the stat. 
7 Edw. 6. c. 1. makes further regulations on that subject, and 
requires all officers to find sureties for duly accounting. 
See title Accounts, Publi 

The stat. 13 Eliz. c. 4, enacts, “that all the lands, &c. 
which any accountant of the Queen, her heirs and successors, 
AEH Wile he. namaa farara AAE NMG ta payment of 
the debts of the Queen, her heirs and successors, be liable, 
and put in execution in like manner, as if such accountant 
had stood bound by writ obligatory (having the effect of the 
statute staple) to her Majesty, her heirs and successors, for 
payment of the same, § 1. 

The Queen, by her letters-patent, granted catalla utlaga- 
torum et felonum de se, within such a precinct; one who was 
indebted to the Queen is felo de se within the precinct. It 
was ruled, that notwithstanding the grant by the letters- 
patent, the Queen shall have the goods for satisfying her 
debt, 3 Leo. 118; Mo. 126, 127, S. Č. between the Site of 
the first part, the Bishop of Sarum of the second part, and 
Oliver Coxhead of the third part; and there, per Mannood, 
chief baron, the patent does not extend to have the goods of 
felo de se against the Queen for her debt, because it wanted 
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the words (licet tangat nos) ; but he agreed, that if the lands 
of the felon be liable to [sufficient to answer] all the debt of 
the Queen, the court may in discretion take all the lands in 
extent, and leave the goods to the patentee. And as to a 
petition of Coxhead praying a discharge of the lands, &c. by 
him purchased of the officer debtor to the Queen, it was an- 
swered, that the land was subject to the Queen’s extent for 
all arrears of receipts by his office, received before the con- 
veyance thereof, though the receipt be after the conveyance, 
and that by reason of the statute; but as to another office 
accepted after the conveyance of the land, the arrears of that 
thal not charge the land so conveyed. 

B. L. having purchased a long term for years in houses, 
afterwards purchased the inheritance ; afterwards he became 
receiver of North Wales, and having occasion for 5002, as- 
signed over the term by way of mariage to J.S. After- 
wards on the marriage of E, L. his son, he settled the houses 
in St. Clement's (inter alia) on himself for life, remainder to 
E. L. his son, and the heirs of his body. There was issue 
of the marriage, a daughter, the wife of P.; after this B, Le 
mortgages these houses to N, for 18007. The King extends 
these houses for the debt of B, L.; N. gets an assignment 
of the extent, and a privy seal for the debt, Resolved, 
first, that by the statute of Elizabeth, the land and the real 
estate of B. L, was bound and stood liable to answer the 
King’s debt, although he was not actually a debtor to the 
King, nor any extent against him in several years after. 
Secondly, that where a term is attendant on the inheritance, 
he shall have a right to the term: but if it be a term in 
gross, and assigned before any actual extent, the assignment 
will stand good, and the term not liable to the King’s debt. 
2 Vern. 389, 890, 

If either of the Queen's officers, on rendering of his ac- 
count, shall be found in arrear, and such arrears:shall not be 
paid within six months after the account past, the Queen, &e, 
may sell so much of his estate as will answer the debt, and 
the overplus of the sale is to be rendered to the accountant, 
or his heirs, by the officer that receives the purchase-money, 
without further warrant, Stat. 13 Lliz. e. 4. § 2, 3. 

Upon this statute many questions were moved ; first, if the 
debtor died, whether the land might be sold? Secondly, 
when the account is determined after his death? Thirdly, 
When the accountant, after becoming debtor, and in arrear, 
makes feoftinent, or other estate over, or charges or incum- 
bers the land, either to his issue or others of his blood, to 
prevent the Queen’s selling, or on other consideration, whe= 
ther she may sell the land, the words of the act being make 
sale, &c. of so much of the lands, &c. of every such accountant 
or debtor so found in arrear, &c. and that the sale shall be 
Fea and available in law against the party accountant, and 
his heirs claiming as heirs. Fourthly, if the accountant was 
seised of land in tail, whether this foul may be sold to be 
good against the issue; for the ousting of which doubts the 
statute of 27 Eliz. c. 3, was made; but this gives remedy 
only, that the land shall be sold after the death of the debtor, 
sede the account is made after his death ; therefore to 
remedy the other mischiefs, the statute 29 Eliz. o. 7. was 
made (but the same, being only a temporary act, is expired.) 
Mo. 646, Xe. pl. 895, (where part of the last-mentioned act 
is set forth and explained.) 

If such accountant or debtor purchase lands in others’ 
names in trust for their use, that being found by office or 
inquisition, those lands also shall be liable to satisfy the debt 
in ae a manner as before is expressed. Stat. 13 Bliss 
ERTA 

Lands purchased by accountants since the beginning of the 
Queen's reign, either in their own names, or in the names 
others in trust for their use, shall be also liable to be sold 
for the discharge of their debts as aforesaid, rendering the 
overplus to the accountant, § 6. 
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Provided, that bishops’ lands shall be only chargeable for 
subsidies or tenths, as they were before making this act, and 
not otherwise, § 9. 

Neither shall this act extend to charge any accountant 
whose yearly receipt exceeds not 3007. otherwise than as he 
was lawfully chargeable before this act, § 10. 

Neither shall this act extend to such accountants, as by 
order of their offices, and charge, immediately after their 
accounts past, are to lay out money again ; such as are 
treasurers of war, garrisons, navy, provision of victuals, or 
for fortifications or buildings, and the master of the ward- 
robe; unless the Queen, &c, command present pay, § 11, 12. 

Neither does this act extend to sheriffs, escheators, or 
bailiffs of liberties, concerning whose accounts the course 
remains the same as before, § 13. 

Lands bought of an accountant bond fide, and without 
notice of any fraudulent intent in the accountant, shall be 
discharged; and if they be bound by office, yet shall they, 
on traverse, be discharged without livery, ouster le main, or 
other suit, § 14, 

Tf a man is receiver to the King, and not indebted, but is 
clear and sells his land, and ceases to be receiver, and after- 
wards is appointed receiver again, and then a debt is con- 
tracted with the King, the former sale is good, 2 Mod. 247. 

The Queen, &e. being satisfied by sale of lands, the sure- 
ties shall be discharged for so much, and if any yet remain 
unpaid, the sureties shall pay the residue rateably according 
to their abil Stat. 13 Blix. e. 4, § 15. 

By stat. 2, c. 2. all receivers of monies or duties 
for the King’s use, are to pay damages of twelve per cent. 
per annum from the expiration of two months after the receipt 
by them, till they pay the same into the Exchequer. 

By stat. 25 Geo. 3, c, 35, for the more easy and effectual 
sale of lands of the crown debtors, the Court of Exchequer, 
on application of the attorney-general in a summary way, 
may order the estate of any debtor to the King to be sold; 
and compel the production of title-deeds, &e, and apply the 
same in liquidation of the King’s demand, under a writ of 

ent, or diem clausit extremum, (See title Execution.) 
The surplus, after satisfaction of the debt and costs, to be 
paid to the party entitled to the estate. 

By the stat. 41 G. 3. e. 90. § 1, when upon any account 
declared, &e. in the Court of Exchequer in England, or on 
judgment of that court, any debt is due to his Majesty, a 
copy of such account shall be exemplified, and transmitted to 
and enrolled in the Exchequer in Ireland, and process be 
issued against the debtor's body and effects in Ireland. By 
$2 money levied in Ireland Shall be paid into the Irish 

Exchequer, and transmitted to the English Exchequer. 
By § 3, 4, 80 vice versd, on accounts declared in the Exches 
quer of Ireland, By 48 G. 3. e. 47. the King shall not sue 
in Ireland any person in respect of any estate, unless where 
the right has accrued, or shall first accrue, within sixty years 
before the commencement of such suit; persons having en- 
joyed sixty years’ possession quieted. In what cases rents, 
&c. of estates shall be deemed in charge, § 2, Estates, the 
reversion of which is in the crown, shall be sued for within 
sixty years after determination of the particular estate, § 3. 
Lands shall be holden of the crown upon the usual tenures, 
services, and duties, § 4. Rents paid to the King shall 
remain payable, § 5. Incumbents of benefices shall not be 
liable to arrears of crown rents accrued before their incum- 
bency, § 6. By stat. 4 G. 4. c. 18. all the powers of the 
39 § 40 G. 3. c. 88, relating to the disposition of the King’s 
rivate estates are extended to lands in possession of any 

ing at the time of his accession, The statute 11 G, 4, c. 25. 
enabled the late King (George IV.) to appoint certain persons 
to aflix his royal signature to instruments requiring such 
signature. tute, however, is now expired.) 
















































VII, In King John's Magna Charta of Liberties, there was 
a clause making it lawful for the barons of the realm to 
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choose twenty-five barons to see the charter observed by the 
King, with power, on any justice or other minister of the 
King’s failing to do right, ‘and acting contrary thereto, for 
four of the said barons to address the King, and pray that 
the same might be remedied; and if the same were not 
amended in forty days, upon the report of the four barons to 
the rest of the twenty-five, those twenty-five barons, with 
the commonalty of the whole land, were at liberty to distress 
the King, take his castles, lands, &c, until the evils com- 
plained of should be remedied, according to their judgment ; 
saving the person of the King, Queen, and their children; and 
when the evils were redressed, the people were to obey the 
King as before. King John’s Magna Charta, c. 73." But 
this clause was admitted in King Henry III.’s Magna Charta, 
though in a statute made at Oxford, anno 42 Henry III. to 
reform misgovernment, it was enacted, that twenty-four great 
men should be named, twelve by the King, and twelve by the 
parliament, to appoint justices, chancellors, and other officers, 
to see Magna Charta observed. These regulations seem 
(like the constitution, framed by an assembly in a neigh- 
bouring nation, before they had directly discarded a mo- 
narehial form of government) too laboured and unnatural 
to succeed in practice ; the checks now formed by the law, 
on the power of the crown, are of a nature in reality more 
forcible, though in appearance more loyal, than a measure 
which placed the sovereign in subjection’ to a dangerous 
aristocracy. 

The barons’ wars seem to have proceeded in some mea- 
sure from a like power granted to them, as by the charter of 
King John; and probably the parliament's wars in the time 
of King Charles 1. from their examples. 

But whatever attempts might have been previously made, 
it cannot but be observed, that most of the laws for ascer- 
taining, limiting, and restraining, the prerogative of the 
crown, have been made within the compass of little more 
than a century past, from the Petition of Right in 8 Car. 1. 
to the present time, so that the powers of the crown are now 
to all appearance greatly curtailed and diminished since the 
reign of King James I. ‘particularly by the abolition of the 
Star Chamber and High Commission Courts, in the reign of 
Charles I.; and by the disclaiming of martial law, and the 
power of levying taxes on the subject by the same prince; 
by the disuse of forest laws for a century past; and by the 
many excellent provisions enacted under Charles II. espe- 
cially by the abolition of military tenures, purveyance, and 
pre-emption, the Habeas Corpus Act, and the act’ to prevent 
the discontinuance of parliaments for above three years ; and 
since the Revolution, by the strong and emphatical words in 
which our liberties are asserted in the Bill of Rights and Act 
of Settlement, by the act for triennial, since turned into sep- 
tennial, elections; by the exclusion of certain officers from 
the House of Commons; by: rendering the seats of the 
judges permanent, and their salaries liberal and independent ; 
and by restraining the King's pardon from obstructing par- 
liamentary impeachments: besides all this, if we consider 
how the crown is impoverished and stripped of all its ancient 
revenues, so that it must greatly rely on the liberality of 
parliament for its necessary support and maintenance, we 
may, perhaps, be led to think that the balance is inclined, 
pretty strongly, to the popular scale, and that the executive 
magistrate has neither independence nor power enough left, 
to form that check upon the Lords and Commons, which the 
founders of our constitution intended, 

On the other hand, however, it is to be considered that 
every prince in the first parliament after his accession, has by 
long’ usage a truly royal addition to his,hereditary revenue 
settled upon him for his life, and has never any occasion to 
apply to parliament for supplies, but upon some public neces- 
sity of the whole realm, This restores to him that constitu- 
tional independence which at his first accession seems, it 
must be owned, to be wanting; and then, with regard to 
power, we may find, perhaps, that the hands of government 
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are at least sufficiently strengthened, and that an English 
monarch is now in no danger of being overborne either by 
the nobility or the people. The instruments of power are 
not, perhaps, so open and avowed, as they formerly were, 
and therefore are the less liable to jealous and invidious re- 
flections; but they are not the weaker upon that account. 
In short, our national debt and taxes have, in their natural 
consequences, thrown such a weight of power into the exe- 
cutive scale of government, as we cannot think was intended 
by our patriot ancestors, who gloriously struggled for the 
abolition of the then formidable parts of the prerogative, and 
by an unaccountable want of foresight, established this system 
in their stead, The entire collection and management of so 
vast a revenue being placed in the hands of the crown, have 
given rise to such a multitude of new officers, created by and 
removable at the royal pleasure, that they have extended the 
influence of government to every corner of the nation. To 
this may be added the frequent opportunities of conferring 
particular obligations, by preference in loans, subscriptions, 
tickets, remittances, and other money transactions, which 
will greatly increase this influence, and that over those per- 
sons whose attachment, on account of their wealth, is fre- 
quently the most desirable; and the same may be said with 
regard to the officers in our numerous army, and the places 
which the army has created ; all which put together, give the 
executive power so persuasive an energy with respect to the 
persons themselves, and so prevailing an interest with their 
friends and families, as will amply make amends for the loss 
of external prerogative. 

Upon the whole, therefore, it seems clear, that whatever 
may have become of the nominal, the real power of the crown 
has not been too far weakened by any transactions in the last 
century: much is, indeed, given up, but much is also ac- 
quired. The stern commands of prerogative have yielded 
to the milder voice of influence; the slavish and exploded 
doctrine of non-resistance has given way to a military es- 
tablishment by law; and to the disuse of parliaments has 
succeeded a parliamentary trust, of an immense perpetual 
revenue, When, indeed, by the free operation of the sinking 
fund, our national debts shall be lessened, when the posture 
of foreign affairs, and the universal introduction of a well- 
planned and national militia, will suffer our formidable army 
to be thinned and regulated, and when, in consequence of 
all, our taxes shall be gradually reduced, this adventitious 
power of the crown will slowly and imperceptibly diminish, 
as it slowly and imperceptibly rose; but till that shall happen, 
it will be our special duty, as good subjects and good English- 
men, to reverence the crown, and yet guard against corrupt 
and servile influence from those mits are entrusted with its 
authority: fo be LOYAL, yet FREE; OBEDIENT, and yet INDE- 
PENDENT; and, above every thing, to hope that we may long, 
very long, continue to be governed by a sovereign, who in 
all ‘those public acts that have personally proceeded from 
himself, hath manifested the highest veneration for the free 
constitution of Britain, hath already, in more than one in- 
stance, remarkably strengthened its outworks, and therefore 
will never harbour a thought, or adopt a persuasion, in any 
the remotest degree, detrimental to public liberty. 1 Com. 
c. 8, 

For further matters relative to the King, see titles Parlia- 
ment, Government, Grants of the King, Lease of the King. 

KING or HERALDS, or King at Arms, Rex Heraldum. 
A principal officer at arms, that hath the pre-eminence of the 
society. Among the Romans he was called pater patratus. 
See titles Herald, Garter. 

KING or rue MINSTRELS, at Tutbury in com. Stay 
His power and privilege appear by a charter of Richard 
confirmed by Henry VI. in the 2lst year of his reign, 
Cowell. 

KING'S ADVOCATE, in Scotland, His office is similar, 
but in some respects superior, to that of the King’s attorney- 
general in England, It is his province to prosecute all cri- 
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KING'S BENCH, I. i 
minal actions, and bring the criminals to punishment, without 
the intervention of any grand jury, aii at the expense of — 
the public. Scotch Dict. 

A question lately arose on an appeal before the House of 
Lords, between the lord advocate and the attorney-general, — 


as to which was entitled to precedence; the point was ulti- 
mately decided in favor of the latter. r 


KING'S BENCH. 


Bancus Reatvs, from the Saxon Banca, a Bench or Form.] 
The Supreme Court of Common Law in the Kingdom, 4 Inst, 
73. 






































I, Of the Court itself generally. 
IL. Of its Criminal Jurisdiction. 

III. Of its Civil Jurisdiction, Sc. 

IV. Of the Officers of the Court, and the mode of proceed- 

ing therein. 

I. The Court of King's Bench is so called because the 
King used formerly to sit in court in person, the style of the 
court still being coram ipso rege. During the reign of a 
Queen it is called the Queen's Bench ; and under the usurpa- 
tion in Cromwell's time it was styled the Upper Bench. 

This court consists of a chief justice and four puisne 
judges, who are by their office the Sovereign conservators of 
the peace, and supreme coroners of the feta yet though 
the king used himself to sit in this court, and still is sup- 
posed so to do, he did not, neither by law is he empowered, 
to determine any cause or motion, but by the mouth of his 
judges, to whom he has committed his whole judicial autho- 
rity. 4 Inst. 71. See 4 Burr. 851; 2 Inst. 46. 

‘As to the varying number of the judges of this court for- 
merly, see tit, Judges. 

It has been said that King Henry III. sat in person with 
the justices in Banco Regis several times, being seated on a 
high bench, and the judges on a lower one at his feet; this, 
however, is a doubtful point. King Edward IV. sat three 
days in the second year of his reign, wholly to see, as he 
was young, the form of administering justice. King James I. 
it is also said, sat there for a ES reason. See 3 Com. 
c. 4, inn. It is said that in Westminster Hall, under the 
modern erections for the Courts of King's Bench and Chan- 
cery, there still remain a stone bench or table, and a stone 
chair, used by some of our ancient kings when they sat in 
parliament, or for the administration of justice. See Anti- 
quities of Westminster, quarto, 1807. 

This court, which is the remnant of the ancient Aula Regia, 
is not, nor can it be, from the nature and constitution of it, 
fixed to any certain place, but may follow the kingjs person 
wherever he goes. See stat. 28 Eliz. 1. stat. 8. c. 5, For 
which reason all process issuing out of this court in the 
king’s name is returnable, “ ubicunque fuerimus in Anglid, 
wheresoever we shall then be in England.” See titles Courts, 
Common Pleas. It hath, indeed, for some centuries past, 
usually sat at Westminster, being an ancient palace of the 
crown, but might remove with the king to York or Exeter; 
if he thought proper to command it, And we find that after 
Edward I. had conquered Scotland, it actually sat at Rox- 
burgh. M. 20, 21.2.1; Hale, H. C. L. 200. And this 
moveable quality, as well as its dignity and power, are fully. 
expressed by Bracton, when he says that the justices of this 
court are “capitales, generales, poah et majores; à later 
regis residentes : qui omnium aliorum corrigere tenentur ind 
’ Bract. 1. 3. ¢.10. And it is moreovel 
especially provided in the Articula super cartas, 28 E. 1. ¢. 5: 
that the king’s chancellor and the justices of his bench, shi 
follow him, so that he may have at all times near unto hi 
some that be learned in the laws. 

After the division of the courts, and the establishment 
the Court of Common Pleas for the express purpose of di 
termining civil suits, the Court of King's Bench was aceus 
tomed, in ancient times, to be especially exercised in all 
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minal matters and pleas of the crown, leaving the judging of 
private contracts and civil actions to the Common’ Pleas and 
other courts. Glanvil. lib, 1. c. 2, 8,4; lib. 10, c.18; 
Smith de Rep. Ang. lib. 2. c. 11; 4 Inst. fol. 70. 

Toward the latter end of the Norman period, the Aula 
Regis, which was before one great court where the justiciar 
presided, was divided into four distinct courts, i. e, the Court 
of Chancery, King’s Bench, Common Pleas, and Exchequer. 
Madox, c. 19; Bracton, lib. 8. c. 7. fol. 105; see titles 
Courts, Common Pleas, &c. 

‘The Court of King's Bench retained the greater similitude 
with the ancient Curia or Aula Regis, and was always am- 
bulatory, and removed with the King wherever he went. It 
hath always retained a supreme original jurisdiction in all 
criminal matters ; for in these the process both issued from 
and was returnable into this court; but in trespass it might 
be made returnable into either the King’s Bench or Common 
Pleas, because the plea was criminal as well as civil. 2 Inst. 
24; 4 Inst. 705 Co. Lit. 71; Dyer, 187; Cromp. of Courts, 
78; 1 Rol. Ab 

















II. The jurisdiction of this court is very high and tran- 
scendent. It keeps all inferior jurisdictions within the bounds 
of their authority, and may either remove their: proceedings 
tobe dotecmnined heresi oF prohibit their progress below. It 
superintends all civil corporations in the kingdom, It com- 
mands magistrates and others to do what their duty requires, 
in every case where there is no other specifie remedy. 
Tt protects the liberty of the subject by speedy and summary 
interposition, Tt takes cognizance both of criminal and civil 
causes; the former in what is called the crown side or crown 
office, the latter in the plea side of the court. 3 Comm, ©, 4. 

On the crown side, that is, in the crown office, this court 
akes cognizance of all criminal causes, from high treason 
down to the most trivial misdemeanor or breach of the peace. 
Into this court also, indictments from all inferior courts may 
be removed by writ of certiorari, and tried either at bar or 
at nisi prius, by a jury of the county out of which the in- 
dictment is brought, “But informations in the King’s Bench 
can be filed for misdemeanors only, as no man can be put 
upon his trial for a capital offence, or for misprision of trea- 
son, without the accusation against him being found suffi- 
cient by twelve of his countrymen, See tit. Information. 
And it’ possesses the power, in all cases where an impartial 
trial cannot be had in the county out of which the indictment 
is brought, to direct the trial to take place in some other 
county. And by the 38G. 3, e. 52. in all indictments re- 
moved into the King's Bench by certiorari, and in all infor- 
mations filed there, if the venue be laid in any city or town 
corporate, the court, at the instance of the prosecutor or des 
fendant, may order the issue to be tried by a jury of the 
next adjoining county. London, Westminster, Southwark, 
Bristol, ‘and Chester, are entirely exempted from the oper- 
ation of the act; and Exeter, except in cases of indictments 
removed by certiorari. 

Into this Court of King’s Bench hath reverted all that was 
good and salutary of the jurisdiction of the Court of Star 
Chamber (Camera Stellata), which was a court of very an- 
cient original, finally abolished, on account of the abuse of 
its jurisdiction, by 16 C. 1. c. 10. See title Star Chamber. 

‘To state its powers more particularly, this court is termed 
the Custos Morum of all the realm, and by the plenitude of 
its power, wherever it meets with an offence contrary to the 
first principles of justice, and of dangerous consequence if 
not restrained, adapts a proper punishment to it. 1 Sid, 168; 
2 Hawk. P.C. e. 8. § 4, 

. The judges of this court are the supreme coroners of the 
Kingdom. And the court itself is the principal court of eri- 
minal jurisdiction known to the laws of England ; for which 
reason, by the coming of the Court of King's Bench into 


any county (as it was removed to Oxford on account of the 
Vou. 1, 
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sickness in 1665) all former commissions of oyer and ter- 
miner and general gaol delivery, are at once absorbed and 
determined ipso facto. 

But Feces to Lord Hale, the King’s Bench, by coming 
into any county, does not determine any other commission, 
but suspends its session during the term, and in vacation 
time the commissioners may proceed again upon their former 
commission. A special commission, he adds, may sit in 
term time in the county where the King’s Bench sits; but 
then the King’s Bench must adjoum during its session. 
2 Hale's P. C. 4; see also 2 Hawk. P. C. c. 8. § 3. post. 

The justices of B. R. are the sovereign justices of oyer 
and terminer, gaol delivery, and of eyre, and coroners of the 
land; and their jurisdiction is general all over England : by 
their presence the power of all other justices in the county, 
during the time of this court’s sitting in it, is suspended, as 
has already been noticed; for in preesentia majoris cessat 
potestas minoris; but such justices may proceed by virtue of 
a apen commission, &e. H. P. C. 156; 4 Inst. 73; 2 Hawk. 
Pi Cé: 

If an indictment in a foreign county be removed before 
commissioners of oyer and terminer into the county where 
the King’s Bench sits, they may proceed; for the King’s 
Bench not having the indictment before them, cannot pro- 
ceed for this offence; but if an indictment is found in the 
vacation time in the same county in which the King’s Bench 
sits, and in term time the King’s Bench is adjourned, there 
may be a special commission to hear it, 4 /nst. 73. 

By the 25 G. 3. c 18, when any session of oyer and 
terminer, and gaol delivery of the gaol of Newgate, for the 
county of Middlesex, shall have been begun to be holden. 
before the essoign day of any term, the same sessions shall 
be continued to be holden, and the business thereof finally 
concluded, notwithstanding the happening of such essoign 
day of any term, or the sitting of his majesty's Court of 
King's Bench at Westminster, or elsewhere in the county of 
Middlesex; and all trials, &e. had at such session so con- 
tinued to be holden, shall be good and effectual to all in- 
tents and purposes. The 32G, 3. c. 48. made a similar 
provision for the sessions of the peace and of oyer and ter- 
miner, before the justices of the peace for the same county, 

By the 4 § 5 W. 4. e. 86. his majesty is empowered to 
establish a new court, to be called ‘the “ Central Criminal 
for the trial of offences committed in London and 
, and certain parts of Essex, Kent, and Surrey, 
See further tit. London. 

Justices of this court have a sovereign jurisdiction over all 
matters of a criminal and public nature, judicially brought 
before them, to give remedy either by the common law or 
statute ; and their power is original and ordinary ; when the 
king hath appointed them, they have their jurisdiction from 
the law. 4 Znst. 74. 

This court has a particular jurisdiction, not only over all 
capital offences, but also over all other misdemeanors of a 
public nature, tending either to a breach of the peace or to 
oppression or faction, or any manner of misgovernment ; and 
it is not material whether such offences, being manifestly 
against the public good, directly injure any particular person 
or not, 4 /nst. 71; 11 Co, 98; 2H. P.C. ¢, 3. § 3. 

And for the better restraining such offences, it has a dis- 
cretionary power of inflicting exemplary punishment on of- 
fenders, either by fine, imprisonment, or other infamous pu- 
nishment, as the nature of the crime, considered in all its 
circumstances, shall require; and it may make use of any 
prison which shall seem most proper; and it is said that no 
other court can remove or bail persons* condemned to im- 
prisonment by this court. 2 Hawk. P.C. e. 8. § 5. New- 
gate is as much the prison of this court as the King’s Bench 
prison is: every prison in the kingdom is the prison of this 
court. 1 Burr, 541. $z 

This court hath so sovereign a jurisdiction in all criminal 
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matters, that an act of parliament appointing that all crimes 
of a certain denomination shall be tried before certain judges, 
doth not exclude the jurisdiction of this court, without ex- 
press negative words ; and therefore it hath been resolved, 
that stat. 33 H. 8. c. 12. which enacts, that all treasons, &c. 
within the king’s house, shall be determined before the lord 
steward of the king’s house, &c, doth not restrain this court 
from proceeding against such offences, 2 Inst. 549 ; 2 Jones, 53. 

But where a statute creates a new offence which was not 
taken notice of by the common law, and erects a new juris- 
diction for the punishment of it, and prescribes a certain 
method of proceeding, it seems questionable how far this 
court has an implied jurisdiction in such a case, 1 Sid. 296 ; 
2 Hawk. P.C. ©. 8. § 6, 

This court, by the plenitude of its power, may as well 
proceed on indictments removed by certiorari out of inferior 
courts, as on those originally commenced here, whether the 
court below be determined, or still in esse, and whether the 
proceedings be grounded on the common law, or on a statute 
making a new law concerning an old offence, Dals, 25; 
44E. 3, 31 b; Cromp. Juris. 131. 

But the Court of King’s Bench will not give judgment on 
a conviction in the inferior court, where the proceedings are 
removed by certiorari, but will allow the party to waive the 
issue below, and to plead de novo, and to go to trial upon 
an issue joined in B.R. Carth. 6. 

Nor can a record, removed into the King's Bench from an 
inferior court, regularly be remanded after the term in which 
it came in; yet if the court perceives any practice in en- 
deavouring to remove such record, or that it is intended for 
delay, they may, in discretion, refuse to receive it, and re- 
mand it back before it is filed. 2 Hawk, P.C. c. 8. § 7. and 
several authorities there cited, 

Also by the construction of the statutes, which give a trial 
by nisi prius, the King’s Bench may grant such a trial in cases 
of treason or felony, as well as in common cases, because 
for such trial, not the record, but only a transcript, is sent 
down. 4 Inst. 74; Raym. 364; 2 Hawk. P.C. c. 3. § 7. 

And by stat. 6 H. 8, . itis enacted, “ That the King's 
Bench have full authority, by discretion, to remand as well 
the bodies of all felons removed thither, as their indict- 
ments, into the counties where the felonies were done; and 
to command the justices of gaol delivery, justices of the 
peace, and all other justices, to proceed thereon after the 
course of the common law, as the said justices might have 
done if the said indictments and prisoners had not been 
brought into the said King's Bench.” This act extends not 
to high treason. Raym. 367; 2 Hawk. P.C. c. 3. § 8, 9. 

As the judges of this court are the sovereign justices of 
oyer and terminer, gaol delivery, conservators of the peace, 
&c, as also the sovereign coroners, therefore, where the she- 
riff and coroners may receive appeals by bill, à fortiori the 
judges may; also this court may admit persons to bail in all 
cases, according to their discretion. 4 Inst. 73; 9Co. 118b; 
A Inst. 745 Vaugh. 157. 

In the county where the King's Bench sits, there is every 
term a grand inquest, who are to present all criminal matters 
arising within that county, and then the same court proceeds 
upon indictments so taken; or if, in vacation, there be any 
indictment of felony before the justices of peace of oyer and 
terminer or gaol delivery there sitting, it may be removed by 
certiorari into B. R. and there they proceed de die in diem, Sc. 
2 Hale's Hist. P. C. 3. 

It may award execution against persons attainted in par- 
liament, or any other court, when the record of their at- 
tainder, or a transcript, is removed, and their persons brought 
thither by habeas corpus. Cro. Car. 176; Cro. Jac. 495, 
Pardons of persons condemned by former justices of gaol 
delivery, ought to be allowed in B. R., the record and pri- 
soner being removed thither by certiorari and habeas corpus. 
2 Hawk. P. C, c. 6. § 19. 
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Into the court of B. R. indictments from all inferior courts 
and orders of sessions, &c, may be removed by certiorari ; 
and inquisitions of murder are certified of course into this 
court, as it is the supreme court of criminal jurisdiction ; 
hence also issue attachments for disobeying rules or orders, 
&e. 4 Inst. 71, 72. 


III. On the first division of the courts it was intended to 
confine the jurisdiction of the Court of King’s Bench to 
matters merely criminal, and accordingly soon afterwards it 
was enacted by Magna Charta, c. 11. that common pleas 
should not follow the king’s court, but be held in a certain 
place; hence it was, that the Court of King’s Bench could 
not determine a mere real action. 17 Edw. 3. 50; 1 Rol. 
Abr. 536, 537. 

But notwithstanding common pleas could not be immedi- 
ately holden in Banco Regis, yet where there was a defect in 
the court where by law they were holden originally, they 
might be holden in B. R.; as if a record came out of the 
Common Pleas by writ of error, there they might hold pleas 
to the end; so where the plea in a writ of right was re- 
moved out of the county by a pone in B.R. ona writ of 
mesne replevin, &c, 2 Inst. 23; 4 Inst. 72, 118; and see 
Saund, 256; Show. P. C. 57. 

On the plea side or civil branch, this court has an original 
jurisdiction and cognizance of all actions of trespass or other 
injury alleged to be committed vi et armis; of actions for 
forgery of deeds, maintenance, conspiracy, deceit, and ace 
tions on the case which allege any Talsity or fraud; all of 
which savour of a criminal nature, although the action is 
brought for a civil remedy, and make the defendant liable in 
strictness to pay a fine to the king, as well as damages to the 
injured party. 

So any action vi et armis, where the king is to have fine, 
as ejectment, trespass, forcible entry, &c. being of a mixed 
nature, may be commenced in B. R. 2 Inst. 23, 

‘The same doctrine was afterwards extended to all actions 
on the case whatsoever. F. N, B. 86, 92; 1 Lil, Prac. Reg. 
503, But no action of debt or detinue, or other mere civil 
action, could by the common law be prosecuted by any sub- 
ject in this court, by original writ out of Chancery. 4 Insts 
76; Tyre's Just. Filezar, 110, Though an action of debt, 
given by statute, may be brought in the King's Bench as well 
as in the Common Pleas. Carth. 234, And yet this cour 
might always have held plea of any civil action (other than 
actions real) provided the defendant was an officer of the 
court, or in the custody of the marshal or prison keeper 
this court, for a breach of the peace or any other offence. 
4 Inst. 71, And in process of time, it began, by a fiction, 
hold plea of all personal actions whatsoever, and continued 
to do so for ages ; it being surmised that the defendant was 
arrested for a supposed trespass, which he never had i 
reality committed; and being thus in the custody of th 
marshal of this court, the plaintiff was at liberty to procee 
against him for any other personal injury; which surmise 
being in the marshal’s custody, the defendant was not at 
liberty to dispute. See 4 Inst. 72, 

Also any officer or minister of the court entitled to th 
privilege thereof, might be there sued by bill in debt, cove 
nant, or other personal action. 2 Inst. 28; 4 Inst. 71 
2 Bulst. 123. 

From hence, as we hinted before, the notion arose that i 
a man was taken up as a trespasser in the King's Bench, 
there in custody, they might declare against him in debt, 
venant, or account; for this likewise was a case of privile; 
since the Common Pleas could not procure the prisoners 
the King’s Bench to appear in their court, and therefore 
was an exception out of Magna Charta. 4 Inst. 71; 

Car. 330. 

This court is likewise a court of appeal, into which mi 

be removed, by writ of error, the determinations of all i 
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ferior courts of record in England (excepting the courts of 
London, of the Cinque Ports, and’ of a few other places,) 
and to which a writ of error also lay from the Court of 
King's Bench in Ireland, previous to the stat. 23 G, 3. ¢, 28. 
See title Zreland. 

Formerly a writ of error lay from the Common Pleas into 
the Court of King’s Bench, but this was altered by the 1 WV. 4. 
c. 70, See further title Error. 

The Court of King’s Bench, as it is the highest court of 
common law, hath not only power to reverse erroneous judg- 
ments for such errors as appear the defect of the under- 
standing, but also to punish all inferior magistrates and all 
officers of justice, for wilful and corrupt abuses of their au- 
thority against the obvious principles of natural justice; the 
instances of which are so numerous, and so various in their 
kinds, that it seems needless to attempt to insert them, 
2 Hank. P. C. c. 3. §10; Vaugh. 157; 1 Salk. . 

This court grants writs of habeas corpus to relieve persons 
wrongfully imprisoned, and may bail any person whatsoever, 
See titles Bail, Habeas Corpus. Writs of mandamus are 
granted by this court, to restore officers in corporations, 
colleges, Če, unjustly turned out, and freemen wrongfully 
disfranchised ; ati writs and informations in the nature of 
quo warranto against persons or corporations usurping fran- 
chises and liberties against the king, and on misuser of 
poene to seize the liberties, &c. In this court also the 

ing’s letters-patent may be repealed by scire facias, &o. 
Prohibitions are likewise issued from this court to keep infe- 
rior courts within their proper jurisdiction, See these se- 
veral titles. 





IV. The officers on the crown side are, the king's coroner 
and attorney, commonly called the clerk of the crown or 
master of the crown office; the secondary ; the clerk of the 
rules; the examiner; calendar-keeper ; and clerks in court, 

The officers on the plea side are, the chief clerks; se- 
condary or master; their deputy; marshal; clerk of the 
rules; clerk of the papers; clerk of the day-rules ; clerk 
of the dockets ; clerk of the declarations; clerk of the bails, 
posteas, and escheats; signer of writs; signer of the bills 
of Middlesex; custos brevium; clerk of the upper treasury ; 
clerk of the outer treasury; filacer; exigenter, and clerk 
of the outlawries ; clerk of the errors; deputy marshal ; 
marshal and associate to the chief justice; train-bearer ; 
clerk of the Nisi Prius in London and Middlesex; clerks of 
the Nisi Prius to the different counties appointed by the 
custos brevium; crier at Nisi Prius in London and Middlesex ; 
receiver-general of the seal office; criers ; ushers ; tipstafl 

„In this court there were formerly two ways of proceeding, 
viz, by original writ or by bill Now by the Uniformity of 
Process Act (2 I. 4. e. $4.) personal actions can no longer 
be commenced in this or any of the superior courts of West- 
minster, by original writ, but must be brought upon the writs 
given by that act. See title Process. 

KINGELD (rather King-geld.) Escuage or royal aid, 
As in a charter of King Henry IÍ, to the abbot and monks 
of Mireval, Mon. dng. i. 380. 

KING'S BENCH PRISON for providing relief for the 
poor prisoners confined in the King's Bench, Fleet, and 

‘arshalsea prisons. See 53 G. 8. e. 123. For the limits of 
the rules of the prison, see Reg. Gen. 3 T, R, 584; 7 T. R, 
82; and 6 Last, 2. 

KING'S HOUSEHOLD or Civil List. See title King V. 

KING'S PALACE. The limits of the king’s palace at 
Westminster extend from Charing Cross to Westminster Hall, 
and shall have such privileges as the ancient palaces. Stat, 
28 H. 8. c. 12. The stat, 33 H, 8, c. 12, whereby any per- 
son striking another in the king's palace, FE have his 
right hand cut off, be imprisoned during life, and also be 
fined, was repealed by the 9 G, 4, c. 31, § 1. See tit. 
Striking, 
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KING’S PREROGATIVE. See title King, V., &e. 

KING'S SILVER, the money which was paid to the 
king, in the Court of Common Pleas, for a licence granted 
to a man to levy a fine of lands, tenements, or heredita- 
ments to another person; and this must have been com- 
pounded according to the value of the land, in the alienation 
office, before the fine would pass. 2 Inst, 511; 6 Rep. 99, 
48. See title Fine of Lands. 

KING'S STORES. See tit. Public Stores. 

KING’S SWAN-HERD, See Swan-herd. 

KINTAL. See Quintal. 

KINTLIDGE, a term used among merchants and sea- 
faring persons for a ship's ballast. Merch. Dict. 

KIPE, [from Sax. Cypa.] A basket or engine made of 
osiers, broad at one end, and narrower by degree, used in 
Oxfordshire and other parts of England, for the taking of 
fish; and fishing with those engines is called kipping. This 
manner of fishing with baskets of the same kind and shape, 
is practised by the barbarous inhabitants of Ceylon, in the 
East Indies, as appears in the relation and figure of it given 
by Mr. Knox, in his Travels, p. 28. 

KIPPER-TIME. No salmon shall be taken between 
Gravesend and Henley-upon-Thames in kipper-time, 
between the Invention of the Cross (May 3) and the Epi- 
phany. Rot, Parl. 50 Edw.3; Cowell. See title Fish. 

KIRBY'S QUEST. An ancient record remaining with 
the remembrancer of the Exchequer; so called from its being 
the inquest of John de Kirby, treasurer to King Edward I. 

KIRK-MOTE, See Chirchgemot, 

KNAVE. An old Saxon word, which had at first a sense 
of simplicity and innocence, for it signified a boy; Sax. 
cnap; whence a knave-child, i.e, a boy, as distinguished 
from a girl in several old writers: “a knave-child between 
them two they gate.” Gower’s Poems, p. 52, 106; and Wick- 
lige, in his old translation; Exod. i. 16; if it be a knave- 
child, i. e. a son or male child, After, it was taken for a 
servant boy, and at length for any servant man ; also it was 
applied to a minister or officer that bore the weapon or shield 
of his superior, as scild-knapa, whom the Latins call armiger, 
and the French eseuyer. See the old statute 14 Edm. 8. ©. 8. 
And it was sometimes, of old, made use of as a titular addi- 
tion; as Johannes C. filius Willielmus C. de Derby, knave, &e. 
22 H. 7.36. In the vision of Piers Plowman, “ cokes and 
her knaves cryden hotes pyes hote,” i.e, cooks and their 
boys, or skullions. Cowell. ‘The present use of the word 
to denote a false, dishonest, or deceitful fellow, has arisen by 
long perversion, 

KNAVE EIR: l A portono iig ait given to the earvant 
at the mill where it is ground, from tenants of lands bound 
to grind there. Scotch Dict. See Thirlage. 

<NIGHT, [Saxon, enyt; Latin, miles ;] and eques auratus. 
From the gilt spurs he usually wore, and thence called an- 
ciently knights of the spur. ‘The Italians term them cava- 
lieri; the French chevaliers; the Germans, ruyters ; the 
Spaniards, cavallaros, &e. 

Blackstone remarks, that it is observable that almost all 
nations call their knights by some appellation derived from 
a horse. 1 Comm, 404, Christian in his note on this place 
adds, that it does not appear the English word knight has 
any reference to a horse; for knight, or cniht, in the Saxon 
signified puer servus, an attendant. See Spelm. in vv. Knight, 

iles. here is now only one instance where it is taken 
in that sense, and that is knight of a shire, who properly 
serves in parliament for such a county; but in all other 
instances it signifies one who bears arms, who, for his virtue 
and martial prowess, is by the king, oy one having his au- 
thority, exalted above the rank of a gentleman, to a higher 
degree of dignity. The manner of making them, Camden, in 
his Britannia, thus shortly expresseth: Nostris verd tem- 
poribus, qui equestrem dignitatem suscipit, flexis eran! leviter 
in humero percutitur, princeps his verbis Gallic? affatur; sus 
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vel sois Chevalier au nom de Dieu, i; e. Surge aut sis eques in 
nomine Dei. This is meant of knights bachelors, which is 
the lowest, but most ancient degree of knighthood with us. 
As to the privilege belonging to a knight, see in Fern's Glory 
of Generosity, p. 116. 

OF knights there are two sorts, one spiritual, so called by 
divines in regard of their spiritual warfare, the other tem- 
pon Cassaneus de Gloria Mundi, par 9. considerat. 2. 

‘ee Selden's Titles of Honour, fol. 770. 

Chief justice Popham affirmed, he had seen a commission 
granted to a bishop, to knight all the persons in his diocese. 
Godb. 398. 

Of the several orders, both of spiritual and temporal knights, 
see Mr. Ashmole’s Inst. of the Knights of the Garter. 

He who served the king in any civil or military office or 
dignity, was formerly called miles; it is often mentioned in 
the old charters of the Anglo-Saxons, which are subscribed 
by several of the nobility, viz. after bishops, dukes, and 
earls, per A, B. militem, where miles signifies some officer of 
the courts, as minister was an officer to men of quality, 
Thus we read in Ingulphus, De dono F. quondam Militis 
Kenulfi Regis, fol. 860. 

Afterwards the word was restrained to him who served 
only upon some military expedition; or rather to him who 
by reason of his tenure was bound to serve in the wars ; and 
in this sense the word miles was taken pro vassallo. ‘Thus in 
the laws of William the Conqueror: Manibus ei sese dedit, 
cuncta sua ab eo miles à Domino recepit. And he who by his 
office or tenure was bound to perform any military service, 
was furnished by the chief lord with arms, and so adoptabatur 
in militem, which the French call adouber, and we to dub such 
a person a knight. But before they went into the service, 
it was usual to go into a bath and wash themselves, and 
afterwards they were girt with a girdle; which custom of 
bathing was constantly observed, especially at the inaugura- 
tion of our kings, when those knights were made, who for 
that reason were called knights of the bath. Cowell. 

They were, says Blackstone, called milites, because they 
formed a part of the royal army, in virtue of their feudal 
tenures, (see title Tenures, ITI. 2;) one condition of which 
was, that every one who held a Enis fee immediately 
under the crown, (which in Edward 11.’s time amounted to 
201. per annum, stat. de milit, 1 Edw, 2.) was obliged to be 
knighted, and attend the king in his wars, or fine for his 
non-compliance. The exertion of this prerogative, as an 
expedient to raise money in the reign of Charles I. gave 
great offence, though then warranted by law, and the recent 
example of Queen Elizabeth. It was, therefore, abolished 
by stat. 16 Car. 1.c. 20. Considerable fees used to accrue 
to the king on the performance of the ceremony. Edward VI, 
and Queen Elizabeth appointed commissioners to compound 
with the persons who had lands to the amount of 40l. 
a year, and who declined the honour and expense of knight- 
hood. See 1 Comm. 404; and also 2 Comm. 62, 69; 1 Inst. 
69, b; 2 Inst. 593, and the notes on 1 Jnst. 

KNIGHTS BACHELORS, [from Bas Chevalier, an in- 
ferior knight. 1 Comm. 404, in n] The most ancient, 
though the lowest order of knighthood amongst us; for we 
have an instance of King Alfred’s conferring this order on 
his son Athelstan. Wil. Malms. lib. 2; 1 Comm. 404, See 
Knights of the Chamber. 

NIGHTS BANERET, [Milites Vewillarii.) ree le 
made only in the time of war; and though knighthood is 
commonly given for some personal merit, which, therefore, 
dies with the person, yet John Coupland, for his valiant ser- 
vice performed against the Scots, had the honour of baneret 
conferred on him and his heirs for ever, by patent; 29 Edw. 8. 
See title Baneret. These knights rank in general next after 
knights of the garter. By stats. 5 R. 2 st. 2. c. 4; 14 R, 2. 
c. 11, they are ranked next after barons; and their prece- 
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dence before the younger sons of viscounts was confirmed 
by order of King James I. in the tenth year of his reign. 
But in order to be entitled to this rank, they must be created. 
by the king in person in the field, under the royal banners in 
time of open war, else they rank after baronets. 1 Comm. 
403. 

KNIGHTS OF THE BATH, [Milites Balnei] Have 
their name from their bathing the night before their creation, 
See Knight. The most honourable Military Order of the 
Bath was introduced by King Henry IV. in 1399, and ree 
vived by King George I. in ee 1725, who erected the 
same into a regular military order for ever; to consist of 
thirty-seven knights, besides the sovereign. See the anti- 
quity and ceremony of their creation in Dugdale’s Antiquities 
of Warwickshire, 581, 582, They have each three honorary 
esquires; and they now wear a red ribbon across their 
shoulders ; have a prelate of the order, (the Bishop of 
Rochester,) several Bsralaa, and other officers, &e. See 
1 Comm. 404, 

By statute, 2d January, 1815, it was ordained, that the 
order should be composed of three classes, viz, :— 

First class, to consist of knights grand crosses, not to 
exceed seventy-two, exclusive of the sovereign and princes 
of the blood royal; one-sixth of which may be appointed 
for civil and diplomatic purposes. The remainder must have 
attained the rank of major-general, or rear-admiral in the 
navy, and must have been previously appointed to the second 
class. 

Second class, not to exceed upon the first institution 180, 
exclusive of foreign officers holding British commissions, of 
whom not exceeding ten may be admitted as honorary knights 
commanders ; in the event of actions of signal distinction, or 
of future wars, this class may be increased. To be entitled 
to the distinctive appellation of knighthood; jto have the 
same rights and privileges as knights bachelors ; but to take 
precedence of them. 

Third class, companions of the order; they are to take 
precedence of esquires, but not entitled to the appellation, 
style, &c, of knights bachelors, 

No officer can be nominated unless he shall have received 
a medal or other badge of honour, or shall have been espe- 
cially mentioned in despatches in the London Gazette, as 
having distinguished himself in action. 

KNIGHTS OF THE CHAMBER, [Milites Camere. 
Seem to be such knights bachelors as are made in time ol 
peace, because knighthood in the king’s chamber, and not in 
the field; they are mentioned in Kot, Parl. 28 Edw, 35 
29 Edw. 3. p. 1. m. 39; 2 Inst. 666, 

KNI ts OF THE GARTER, [Equites garterii ; vel 
periscelidis, otherwise called Knights of the Order of St 
George.) The most noble Order of the Garter was foundet 
by King Edward III. A. D. 1344, who, after he had obtainet 
many notable victories, for furnishing this honourable order, 
made choice in his own realm and all Europe of twenty-fiv 
the most excellent and renowned persons for virtue ani 
honour, and ordained himself and his successors, kings 
England, to be the sovereign thereof, and the rest to bi 
fellows and brethren, bestowing this dignity on them, ani 
giving them a blue garter, decked with gold, pearl, and pre: 
cious stones, and a buckle of gold, to wear daily upon th 
left leg only; a kirtle, crown, cloak, chaperon, a cole 
other magnificent apparel, both of stuff and fashion, exqnisi 
and heroical, to wear at high feasts, as to so high and prince 
an order was meet. Smith's Repub. Angl. lib. 1. c. 20. An 
according to Camden and others, this order was institut 
upon King Edward III. having great success in a batt 
wherein the king's garter was used for a token. See Selden 
Tit. of Hon. 2, 5, 41, 

But Polydore Virgil 
that the king in the hei 
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and Scotland being both prisoners in the tower of London 
at one time, first erected this order, A, D. 1350, (see infra,) 
from the Countess of Salisbury’s dropping her garter, in a 
dance before his majesty, which the king taking up, and 
seeing some of his nobles smile, he said, Zoni soit qui mal y 
pense, interpreted, “ Evil (or shame) be to him that evil 
thinketh ;” which has ever since been the motto of the gar- 
ter; declaring such veneration should be done to that silken 
tie, that the best of them should be proud of enjoying their 
honours that way. a 

Camden in his Britannia saith, that this order of knights 
received great ornament from King Edward IV. And King 
Charles I. as an addition to their splendour, ordered all the 
Knights companions to wear on their upper garment, the 
cross encircled with the garter and motto, The honourable 
society of this order is a college or corporation, having a 
great seal, &e. 

The site of the college is the royal castle of Windsor, with 
the chapel of St. George, and the chapter-house in the 
castle, for their solemnity on St, George’s day, and at their 
feasts and installations. 

At a chapter held 3d June, 1786, the number of knights 
was fixed at twenty-five, exclusive of the sovereign and the 
sons of his majesty and his successors, who had been or 
should be elected, 

Besides the above number, and one extra knight, (Earl 
Grey,) most of the sovereigns of Europe belong to this 
order, which holds the highest rank among the British orders 
of knighthood, and is second to none in the world in dignity. 

Attached to the order are a dean and canons, &c. and 
twent poor knights, that have no other subsistence but 
the allowance of this house, which is given them in respect 
of their daily prayer to the honour of God and St. George, 
and these vulgarly called Poor Knights of Windsor, 

There are ain officers belonging to the order, as 
prelate of the garter, which office is inherent to the Bishop 
of Wincheste: 
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daily abroad, a blue garter, 
and precious stones, on the left leg; 
nbly, upon his coat on the left side 








of his breast, a star of silver embroidery ; and the picture of 
St. George enamelled upon gold, and beset with diamonds, 
at the end of a blue ribbon that ere 
left shoulde: 





ses the body from the 
i and when dressed in his robes, a mantle, 
te, 

OF THE ORDER OF ST. JOHN or 
LEM, [Milites Sancti Johannis Hierosoly mitani. | 
an order of knighthood, that began about A, D. 1120, 
Honorius being pope. They had their denomination from 
John the charitable patriarch of Alexandria, though vowed. 
to St. John the Baptist, their patron; Fern's Glory of Gene- 
rosity, p. 127. They had their primary abode in Jerusalem, 
and then in the Ise of Rhodes, until they w pelled 
thence by the Turks, A.D. 1523. Their chief seat subse- 
quently was in the Isle of Malta, where they performed great 
exploits against the Infidels, especially in the year 1595. 
They continued to hold the latter island until 1798, when 
they surrendered it to Buonaparte, then on his way to Egypt, 
from whom it was afterwards taken by this country, They 
lived after the order of Friars, under the rule of St. Augus: 
tine, of whom mention is made in the stats. 25 H. 8. c 2; 
26 H. 8. c. 2. They had in England one general prior that 
had the government of the whole order within England and 
Scotland; Reg. Orig. fol. 20; and was the first prior in 
England, and sat in the House of Lords, But towards the 
end of Henry VII.’s days they in England and Ireland, 
being found to adhere tothe pope too much against the king, 
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were suppressed, and their lands and goods given to the 
king, by stat. 32 H. 8. ¢.24, For the occasion and propaga- 
tion of this order more especially described, see the treatise 
entitled The Book of Honour and Arms, lib. 5. c. 18. See 
also titles Hospitallers, Templars, and the succeeding articles. 

KNIGHTS OF MALTA. These knights took their 
name and original from the time of their expulsion from 
Rhodes, A.D. 1523. The island of Malta was then given 
them by the Emperor Charles V, whence they were therefore 
called Knights of Malta, See the preceding article. 

KNIGHT MARSHALL, [Mareschallus Hospitii Regis.] 
An officer of the king's house, having jurisdiction and cog- 
nizance of transgressions within the king's house, and verge 
of it; as also of contracts made within the same house, 
whereto one of the house is a party, Reg. of Writs, fol. 
185 a, and 191 b, and Spelm, Gloss. in voce Mareschallus. 
See Constable, Marshal. 

KNIGHTS OF RHODES, The knights of St. John of 
Jerusalem, after they removed to Rhode island. See stat. 
32 H. 8. c, 24, and ante, title Knights of the Order of St. 
John. 

KNIGHTS OF THE SHIRE, [Milites Comitatis.] 
Otherwise called knights of parliament; two knights or 
gentlemen of worth, chosen on the king’s writ, in pleno 
comitatu, by the frecholders of every county that can dispend 
40s, a year; and these, when every man that had a knight's 
fee was customarily constrained to be a knight, were obliged 
to be milites gladio cincti, for so runs the writ at this day; but 
now notabiles armigeri may be chosen, Their expenses were 
formerly borne by the county, during their sitting in parlia- 
ment, under stat. 35 Z7. 8. c, 11. They are to have 600l. 
per annum freehold est See stat. 9 Ann. By 
the Reform Act (2 W. 45.) many counties have been 
divided into two distric he return of knights of the 
shire, others have had an additional member given to them, 
and the constituencies of all have been greatly increased, and 
are no longer confined to freeholders, but are extended to 
copyholders and leaseholder See further title Parliament. 

KNIGHTS 'TEMPLARS, See Templars, Hospitallers, 
and ante, Knights of St. John, &c. 

KNIGHTS OF THE THISTLE. The most ancient 
Order of the Thistle was instituted by King Achi 
revived by King James II, in 1679, and was re- 
Queen Anne, 3ist December, 1703. It is limited to the 
sovereign and eleven knights, but there is at present five 
extra knights. Its officers are a dean, Lord Lyon, king of 
arms, secretary, and gentleman usher of the green rod, 
The knights wear a green ribbon over their shoulders, and 
were otherwise honourably distinguished. 

KNIGHTS OF ST. PATRICK, The most illustrious 
Order of St. Patrick was instituted by King George III. 
February, 1763. It consists of the sovereign, a grand 
master, (who is the lord lieutenant of Ireland for the time 
being,) and fourteen knights; besides which, there are at 
present six extra knights, 

The officers of this order are a prelate, (the Archbishop 
of Armagh,) a chancellor, (the Archbishop of Dublin,) a 
registrar, (the Dean of St. Patrick,) with a secretary, genealo- 
gist, usher of the black rod, and Ulster king of arms attend- 
ing the order, 

These two last orders obtain no rank in England. See 
title Precedency. 

KNIGHTS OF ST. MICHAEL AND ST. GEORGE. 
This order was instituted 27th April, 1818, for the United 
States of the Ionian Islands, and for the ancient sovereignty. 
of Malta and its dependencies, under the name and title of 
the most distinguished Order of St. Michael and St. George. 
It consists of the sovereign, a grand master, (the Duke of 
Cambridge,) eight knights grand crosses, twelve knights 













































commanders, and twenty-four knights, exclusive of British 
subjects, holding high and confidential employment in the 
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service of the said United States, and in the government of 
Malta and its dependencies. The officers are a prelate for 
the Ionian islands, a prelate for Malta, a king at arms, regis- 
trar, and secretary. 

KNIGHTEN-GYLD. Wasa gyld in London, consisting 
of nineteen knights, which King Edgar founded, giving them 
a portion of void ground lying without the walls of the city, 
now called Portsoken Ward. Stow’s Annals, p. 151. This 
in Mon. Angl. par. 2, fol. 82, a, is written ennitene-geld. 

KNIGHTS COURT. A court baron, or honour court, 
held twice a year under the Bishop of Hereford, at his palace 
there; wherein those who are lords of manors, and their 
tenants, holding by knights service of the honour of that 
bishopric, are suitors; which court is mentioned in Buterfield’s 
Surv. fol. 244. If the suitor appear not at it, he pays 2s. 
suit-silver for respite of homage. Cowell. 

KNIGHTHOOD. See Knight. 

KNIGHT SERVICE. See title Tenure, III, 2. 

KNIGHTS FEE, [Feodum militare.] Is so much inhe- 
ritanee, as is sufficient yearly to maintain a knight with 
convenient revenue; which in Henry III's days was 15l. 
Camd, Brit. p. 111, In the time of Edward IT. 20/, See 
ante, title Knight.” Sir Thomas Smith (in his Repub. Ang. 
lib. 1. c. 18.) rates it at 402. Stow, in his hacen p. 285, 
says, there were found in England, at the time of the Con- 
queror, 60,211 knights fees, according to others 60,215 ; 
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whereof the religious houses before their suppression 
possessed of 28,015—Octo carucatæ terra’ faciunt fe 
unius militis, Mon. Ang. p. 2, fol. 285 a. Of this sce mo 
in Selden’s Titles of Honour, fol. 691; and Bracton, lib. 5, 
tract, 1, ¢. 2; also 1 Inst. 69a. A knight's fee contain 
twelve plow-lands, 2 Inst. fol. 596; or 480 acres, Th 
Virgata terre continet 24 acres, 4 virgate terre make a hide, 
and five hides make a knight’s fee, whose relief is five 
pounds. Cowell. Selden insists that a knight's fee was esti- 
mable neither by thelwalue nor the quantity of the land, h 

by the services or numbers of the knights reserved. Tit, 

fon, part 2, c. 5, § 26, 

KNOPA. A knob, nob, bosse, or knot, 

KNOW-MEN. The Lollards in England, called Here- 
tics, for opposing the church of Rome before the Reforma- 
tion, went commonly under the name of Knowmen, 
just-fast-men ; which titles were first given them in the dio- 
cese of Lincoln, by Bishop Smith, anno 1500. 

KYDDIERS. “Mentioned in stat. 13 Elix, c. 85. See 


Kidder, 
_ KYLYW. Signifies some liquid thing, and in the north 
it is used for a kind of liquid victuals, Te is mentioned as 
an exaction of foresters, &c. Mon. Ang. tom. 1. p. 722 
KYSTE, [Sax.] A coffin or chest for burial of the dead. 


Cognatus. 


Ex, Reg, Episc, Lincoln. MS. 
KYTH SKi 


. Kin or kindred, 





LAB 
Lids ficcnen à lax, i. e, Fraus.] A net, gin, or snare, 
it. 


ict. 

LABEL, [appendix lemniscus.] Ts a narrow slip of paper 
or parchment, affixed to a deed, writing, or writ, hanging at 
or out of the same; and an appending seal is called a label. 
See Deed. 

LABINA. Watery land: in qua facile labitur. 
Angl, tom. 2. p. 872. 

ABORAKIIS. Is an ancient writ against persons re- 
fusing to serve and do labour, and who have no means of 
living ; or against such as, having served in the winter, refuse 
to serve in the summer. Reg. Orig. 189. 

LABOUR, Is the eden of property. Bodily la- 
bour, bestowed upon any subject which betore lay in common 
to all men, is universally allowed to give the fairest and 
most reasonable title to an exclusive property therein. 2 
Comm. 5. 

LABOURERS, Justices of peace and stewards of lets, 
&c. have power to hear and determine complaints relating 
to non-payment of labourers’ wages. 4 Edw, 4. c, 1, La- 
bourers taking work by the great, and leaving the same un- 
finished, unless for non-payment of wages, or where they are 
employed in the King's service, &c, are to suffer one month’s 
imprisonment, and forfeit 5l. The wages of labourers are 
to be yearly assessed for every county by the sheriff, and 
justices of pence in the Easter’ sessions, and in corporation 
by the head officers, under penalties. 5 Æliz, c. 4. And 
the sheriff is to cause the rates and assessments of wages to 
be proclaimed. 1 Jac, 1. c. 6. 

1 persons fit for labour, shall be compelled to serve by 
the day in the time of hay or corn harvest; and labourers 
in the harvest time may go to other counties, having testi- 
monials, From the middle of March to the middle of Sep- 
tember, labourers are to work from five o'clock in the 
morning till seven or eight at night, being allowed two hours 
for breakfast and dinner, and half an hour for sleeping the 
three hot months ; and all the rest of the year from twilight 
to twilight, except an hour and an half for breakfast and 
dinner, on pain of forfeiting 1d. for every hour absent. See 
5 Eliz, c. 4 

So much of this stat. 5 Eliz, c. 4. and 1 Jac. 1, c. 6. as au- 
thorized magistrates to fix the price of wages, was repealed by 
58 Geo, 3. c, 40; as was also a clause in the former, relating 
to assaults by servants on their masters, by the 9 Geo. 4. ¢. 81. 

Justices of peace may hear and determine disputes con- 
cerning the wages of servants and labourers, not exceeding 
107. 20 Geo, 2. c. 19.—Extended to the tinners in the stan- 
naries, by 27 Geo. 2. e, 6.—Justices may punish servants on 
complaint of the masters, 20 Geo. 2. e. 19. § 2.—The 20 Geo, 
2, ©. 19, shall extend to all servants employed in husbandry, 
though hired for less than a year, 81 Geo. 2c, 11. § 3. 

, The 20 Geo. 2. c, 19. extends to labourers of all deserip- 
tions, and not merely those in the particular trades or busi- 
ness there enumerated, and therefore includes wages earned 
by a labourer who contracted to dig and stean a well, to be 
paid for by the foot, and who employed another to assist him 
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in the work, who is paid by the labourer originally con- 
tracted with, 8 Hast, 113. i 

The powers of 20 Geo, 2. c, 19. § 4, enabling magistrates 
to hear complaints of masters against their apprentices, and 
adjust the same, extends to a complaint in writing preferred 
by the master and certified by the oath of another person. 
12 East, 248,—If under this stat. a magistrate sentence an 
offender for misconduct to be committed, he must also sen- 
tence him to be corrected and held to hard labour, 14-Zast, 
605. 

By 6 Geo. 3, c, 25, artificers, labourers, and other persons, 
absenting themselves from the service of their employers, 
before the expiration of the term contracted for, shall be 
punished by imprisonment for not Jess than one month, nor 
more than three, The court granted a mandamus to the 
justices of Kent, to hear an application of the journeymen 
millers, under 16 Car. 1. c. te. praying the justices to 
make a rate of wages. 14 Hast, 395, ‘ 

By the 6 Geo. 4. c, 129, the statutes relating to combina- 
tions by workmen were repealed. It contains, however, a 
variety of provisions to protect persons from being compelled 
to leave their employment by violence or intimidation. See 
further Apprentices, Combinations, Manufacturers, Servants, 

LACE. Mills used solely for the manufacture of lace, 
are not within the factory act (3 & 4 W. 4. c. 103.) As to 
gold and silver lace, see Gold; and further Frames, Manu- 
Jaclurers. 

LACERTA. A fathom. Domesday. 

LACHES, [from the Fr, dascher, i, e, laxare; or lasche, 
ignavus.) Slackness or negligence; as it appears in Littleton, 
where laches of entry means a neglect in the heir to enter. 
And probably it may be an old English word ; for when we 
say there is laches of entry, it is all one as if it were said, 
there is a lack of entry; and in this signification it is used. 
Lit. 136. See Infant, Heir, &e. 

LACTA. efect in the weight of money: whence is 
derived the word Lach. Du Fresne. 

LADA. Hath divers significations ; 1st, from the Saxon 
lathian, to convene or assemble, it is taken for a lath, or in- 
ferior court of justice, See Lathe, Trithing-reve. 2dly, It is 
used for purgation by trial, from ladain; and hence the lada 
simplex, and lada triplex or lada plena, among the Saxons, 
mentioned in the laws of King Ethelred and King Henry I. 
3dly, Lada is applied to a lade or course of water; Camden 
uses water-lade or water-course: and Spelman says that lada 
is a canal to carry water from a wet ground; sometimes 
lada signifies a broad way. © Spelm, Gloss. Mon. Ang. tom. 1. 
p. 854, 

: LADE. Lode, i. e. The mouth of a river; from Sax. 
ladian, purgare, because the water is there clearer; from 
hence Cre lade, Lechlade, &c. z 

LADIES. For the order of trial of duchesses, countesses, 
and baronesses, for on, when indicted thereof, see thè 
ancient stat. 2 Hen. 4. €. 14., and tit. Peers, Treason. 

LÆDORIUM. Reproach. Girald. Camb. c. 14. _ 

LESH MAJESTATIS, CRIMEN. The crime of 














LAM ' 
high treason, So denominated by Glanvil, l. 1. c. 2. See 
Treason. 

LÆSIONE FIDEI. Suits pro. The clergy, so early as 
the reign of King Stephen, attempted to turn their ecclesi- 
astical courts into courts of equity, by entertaining suits pro 
læsione fidei, as a spiritual offence against conscience, in case 
of non-payment of debts, or any breach of civil contracts. 
But they were checked by the constitutions of Clarendon, 
10 Hen. 2. c. 15, See Courts Ecclesiastical. 

LÆTARE JERUSALEM. See Quadragesimalia. 

LAFORDSWICK, [$ hlaford, i. e. dominus, and smic, 
proditio; infidelitas erga omiman] Å yetraying one’s lord or 
master. This word is found in King Canute’s laws, c, 61. 
And in the laws of King Hen, 1. Leg. 1. c. 18. 

LAGA, (lex). The law, Magna Charta. 
duce Saxon-lage, Mercen-lage, Dane-lage, Sc. 

Goods sunk in the sea, [from Saxon liggan 
cubare.] When mariners in danger of shipwreck cast goods 
out of the ship, and because they know they are heavy and 
sink, fasten a buoy or cork to them, that they may find and 
have them again, if the ship be lost, these goods are called 
lagan ; and so long as they continue upon the sea, belong to 
the lord admiral; but if they are cast away upon the land, 
they are then a wreck, and belong to the lord entitled to the 
same. 5 Co, Rep. 106. Lagan is used in old authorities to 
denote that right which the chief lord of the fee had to take 









Hence we de- 





goods cast on shore by the violence of the sea, &e, Bract. 
üb, 8. cap. 2. See Flotsam, Wreck. 

TAGEDAYUM, Laghday. A law-day, or time of open 
court. Cowell, edit. 1727. 


LAGEMAN. [Legamannus ; Legamannus, Spelm. Homo 
habens legem; homo legalis seu legitimus; such as we call 
now good men of the jury,] The word is frequently used in 
Domesday, and the laws of Edward the Confessor, c. 38. 
Sir Edw. Coke says, A Lageman was he who had socum et 
sacam super homines suos, i, e. a jurisdiction over their per- 
sons and estates; of which opinion were Somner and Lam- 
bard, and that it signifies the Thanes, called afterwards 
Barons, who sat as judges to determine rights in courts of 
justice. Zn senatus consult’ de Monticolis Walliœ, c. 3, it is 
said, let twelve laghmen, which Lambard renders men of law, 
viz. six English and six Welsh, do right and justice, &c, 
Blount. 

LAGEN, [lagena, Fleta, lib. 2. 
it was a measure of six sextai 
‘The lieutenant of the Tower has the privilege to take unam 
lagenam vini, ante malum et retro, of al wine ships that come 
up to the Thames, Sir Peter Leycester, in his Antiquities of 
Cheshire, interprets lagena vini, a bottle of wine. 

LAGHDAY, or Lahday. See Lagedayum, Lan-day : 
Laghman, see Lageman. 

LAGHSLIT LAGSLITE, LASHLITE. 
lex. et slite, ruptio.] 
law; and 











c. 8, 9.] In ancient times 
Hence perhaps our flagon. 

















[Sax. lag. 
A breaking or transgressing of the 
metimes the punishment inflicted: for so doing. 
Leg. H. . 18,—Spelman, and tit. Overhernissa, 

LAGON. See Lagan. 

LAIA. A broad way in a wood; the same with lada, 
which see, Mon. Ang. tom. 1, p, 483. 

LAIRWITE, Lecnerwrre, Lecercerpum. [From Sax. 
legan, concumbere, and wite, mulcta.) Pena vel mulcta of- 
fendentium in adulterio et fornicatione; and the privilege of 
‘punishing adultery and fornication did anciently belong to 
the lords of some manors, in reference to their tenants, 
Fleta, lib. 1. c. 47; 4 Inst. 206. 

LAMMAS-DAY. The first of August, so called quasi 
lamb-mass ; on which day the tenants that held land of the 
cathedral church of York (which is dedicated to St, Peter ad 
Vincula) were bound by their tenusgato bring a live lamb 
into the church at high mass. It is erwise said to come 
from the Sax. hlaffineesse, viz. loaf-mass, as on that day the 
English made an offering of bread made with new wheat. 
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LAMPRAYS, See Fish. i 

LAMPS. None but British oil to be used for lamps in 
private houses, under penalty of 40s. 8 Ann. c. 9. § 18. See 
Candles. By 11 Geo. 3. ¢. 29. for paving and lighting Lon- 
don, the wilfully breaking or extinguishing any lamp incurs 
the penalty of 20s. for each lamp or light destroyed or ex- 
tinguished, See London. 

LANCASTER. Was erected into a county palatine, anno 
50 Edw. ITI. and granted by the king to his son John for 
life, that he should have jura regalia, and a king-like power 
to pardon treasons, outlawries, &c. and make justices of peace 
and justices of assize within the said county, and all pro- 
cesses and indictments to be in his name. See Counties Pa- 
latine. 

There is a seal for the county palatine and another for the 
duchy, i. e. such lands as lie out of the county palatine, and 
yet are part of the duchy : for such there are, and the dukes 
of Lancaster hold them, but not as counties palatine, for they 
had not jura regalia over those lands. 2 Lutw, 1286; 8 Salk. 
110, 111, See Chancellor of the Duchy. The stat, 87 Hen. 
8. c. 16, annexed lands to the duchy of Lancaster, for the 
enlargement of it. Process against an outlawed person in the 
county palatine of Lancaster, is to be directed to the chan- 
cellor of the duchy, who shall thereupon issue like writs to 
sheriff, &e. 5 § 6 Edw. 6.0.26, Thal? Car. 2 concerning 
causes of replevin shall be of force in the Court of Common 
Pleas for the county palatine of Lancaster, 19 Car, 2, c. 5. 
By 17 Geo. 2. c. 7. the chancellor or vice-chancellor may by 
commission empower persons to take affidavits in any cause, 
&c. depending in the Chancery or Courts of Sessions, in any 
plea S civil or eriminal.—A quay to be made at 

ancaster, 23 Geo. 2, c. 12, See 19 Geo. 8. c, 45; 27 Geo. 
3. c. 34, enabling the chancellor and council of the duchy 
to sell fee-farm rents. By 34 Geo, 3, c. 46, the chancéllor 
or vice-chancellor of the duchy and county may authorize 
persons to take special bail in actions depending in the Court 
of Common Pleas of the said county. The justices of the 
said court to make rules as to justifying bail, &. By 34 
Geo. 3. c. 58, to prevent the removal of suits from the in- 
ferior courts of the county into the said Court of Common 
Pleas, security is to be given by the defendants removing 
such suits for payment of the sum demanded, if recovered i 
the Court of Common Pleas. 

By the 4 §: 5 Wm. 4. c. 62. the practice of the Court ol 
Common Pleas at Lancaster has been greatly improved, an 
the process for the commencement and prosecution of per- 
sonal actions assimilated to that recently adopted in the su: 
perior courts. 

By § 16. power is given to the parties in any action t 
State a special case without proceeding to trial. 

§ 17. The judges of the said court may make rule 
for altering and regulating the mode of pleading and tran: 
scribing records, and touching the admission of documents it 
evidence. 

§ 18. Writs of Inquiry under the 8 § 9 Wm, 8. c, 11 
are to be executed before the sheriff, unless otherwise ordered. 

§ 19. Every other writ of inquiry shall be made re 
turnable on any day certain, to be named in the writ. 

§ 20. In any action in which the sum sought to be re 
covered shall not exceed 20/., the said court may direct the 
issue joined to be tried before the sheriff, or any judge of an; 
court of record, for the recovery of debt in the county. 

§ 23. The defendant in all personal actions, except fol 
assault and battery, false imprisonment, libel, slander, mali 
cious arrest or prosecution, criminal conversation, or 
bauching of plaintiff's daughter or servant, may pay moni 
into court, 

§ 24. The king, in right of his duchy and county palatii 
of Lancaster, may appoint all or any of the judges of 
courts at Westminster, judges of the Court of Common Pl 
at Lancaster, 
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§ 25. empowers the judges of the courts at Westminster to 
regulate the fees to be taken in the C. P. at Lancaster. 

y § 26 rules for new trials may be moved for before any 
of the courts at Westminster ; but by § 27. judgment and exe- 
cution are not to be stayed, unless the party moving enters 
into recognizances with sureties. And by § 28. nothing 
therein contained shall prevent the Court of C. P. at Lan- 
caster from granting any new trial, &e. 

§ 29. Service of subpænas on witnesses in any part of Eng- 
land and Wales shall be valid, to compel their appearance ; 
but, § 30. they shall not be proceeded against for making 
default, unless their expenses were tendered at the time of 
serving the subpeenas. 

§ 31, Where final judgment shall be obtained in the C. P. 
at Lancaster, and the person or effects cannot be found within 
the jurisdiction, any of the courts at Westminster may issue 
execution, &e. 

And by § 82. if the rules of the Court of C. P. at Lancaster 
cannot be enforced, they may be made rules of one of the 
courts at Westminster. 

§ 54. Rules made for the courts of Westminster may be 
adopted by the judges of the C. P, at Lancaster. 

§ 35. The same costs for preparing pleadings in the C. P. 
at Lancaster are to be allowed as in the courts at Westminster. 

The king has the same privileges and immunities in respect 
of property held by him as duke of Lancaster as in respect 
of crown property. An immediate grant under the duchy 
seal, of property then under lease, the lease not being recited 
in the grant, was held void. Held also, that, as it appeared 
that the property had been in the crown temp. Car. I, a 
user from that time could not establish a prescription. 
Alcock v. Cooke, 5 Bingh, 340, 

See further, Counties Palatine, Durham. 

LANCET. Agricole quidam, sed ignote s} 
of servile tenants under the ancient feudal system, 
Spelm. in v. Larceta. 

LAND [terra.] Signifies generally not only arable ground, 
meadow, pasture, woods, moors, waters, &e. but also mes- 
suages and houses; for in conveying the Jand, the buildings 
pass with it, Co, Lit, 4, 19. In a more restrained sense it 
is arable ground: and the land of every man is said in the 
law to he inclosed from that of others, though it lie in the 
open field; so that for any trespass therein he shall have the 
writ quare clausum fregit, &e, Doct. § Stud. 8. In a grant 
land may extend to meadow, or pasture, &e. But in writs 
and pleadings it signifies arable only. 1 Vent, 260. 

Coke on Lit. lib. 1, cap. 2. sect. 14, says, Terra est nomen 
generalissimum & comprehendit omnes species terrae, but pro- 
perly terra dicitur à terrendo, quia vomere teritur; and anciently 
it was written with a single r, and in that sense includes what- 
ever may be ploughed, “The earth hath in law a great extent 
upwards, for cujus est solum ejus est usque ad cælum. Co. 9 
Rep. Alured's case. See 2 Comm. ce.1,2: and Hereditaments, 

LANDA. A lawn or open field without wood. Cowell. 

LANDBOC [from the Saxon Land and Boc, Liber,] Was 
a charter or deed whereby land was held. Spelm. Gloss. 

LANDCHEAP [Saxon, Land-Ceap, from Ceapan, to buy 
and sal. An ancient customary fine, paid at every alienation 
of land lying within some manor, or liberty of a borough. 
At Maldén in Essex, there is to this day a custom called by 
the same name, that for certain houses and lands sold within 
that place, thirteen pence in every mark of the purchase- 
money shall be paid to the town; and this custom of land- 
cheap they claim; (inter alia) by a grant from the Bishop of 
London, made anno 5 Hen. 4. 

LANDEA. A ditch in marshy lands to carry water into 
the sea. Du-Cange. 

LANDEFRICUS (Lanfricus.] ‘The lord of the soil, or the 
landlord : from Saxon land, and riga rector. Leg. Ethelred, ¢. 6. 

LANDEGANDMAN. One of the inferior tenants of a 
manor. See Spelman. 

Vou. 1. 
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LAND-GABLE. A tax or rent issuing out of land, ac- 
cording to Domesday. Spelman says a penny for every hous 
the Welsh used pridgavel or landgavel. 

This Landgavel or Landgabel, in the register of Domesday, 
was a quit-rent for the site of a house, or the land whereon 
it stood, the same with what we now call ground-rent. Domes- 
day ; in Lincoln. 

SVANDIMIUERS o Aerenea ARIA ot Mand 100 
called of old; from the Sax. Gemera, i. e. Terminus; and 
hence we say Meers. 

LANDIRECTA. In the Saxon times the duties which 
were laid upon all that held land were termed Zrinoda neces- 
sitas, viz. expedition, burghbote and brighote: which duties 
the Saxons did not call servitia, because they were not feodal, 
arising from the condition of the owners, but landirecta, rights 
that charged the very land, whoever did possess it. Spel. 
of Feuds. See Trinoda Necessitas. 

LANDLORD. He of whom lands or tenements are holden; 
and a landlord may distrain on the lands of common right, for 
rent services, &e. Co. Lit, 57, 205. In London, if a tenant 
commit felony, &c. whereby his goods and chattels become 
forfeit; the landlord shall be paid his rent for two years, be- 
fore all other debts, except to the King, out of the goods 
found in the house. Priv. Lond, 75. See London. 

LANDLORD and TENANT. For the law relating to, 
see Distress, Ejectment, Lease, Rent, Replevin, &e. 

LAND-MAN, Terricola. The terre-tenant. 

LAND-TAX. A tax imposed in Great Britain on lands 
and tenements (and on personal property,) by acts formerly 
passed annually for that purpose. 

‘The assessment or valuation of estates hereafter mentioned, 
made in the year 1692, though by no means a perfect one, 
had this effect, that a supply of half a million sterling was 
equal to 1s, in the pound of the value of the estates given in. 
And according to this valuation, from the year 1693 to 1798, 
the land-tax continued an annual charge upon the subject, 
above half the time at 4s. in the pound; sometimes at'3s.; 
sometimes at 2s.; twice at 1s. (A. D. 1782 and 8;) but with- 
out any total intermission, 

By statute $8 Geo. 8. e. 60, this tax, as imposed by the last 
annual act, 38 Geo. 3. c. 5. on lands and tenements in Great 
Britain, is made perpetual; being fixed under that act at 4s. 
in the pound.—A duty of 4s. in the pound on pensions, of- 
fices, and personal estates, in England and Wales, has since 
that time been annually granted. 

By the act 88 Geo, 3, c. 60. the land-tax, so by that act 
made perpetual, is also made subject to sae or pur- 
chase, either by the owner of the land liable to the tax, or on 
failure of redemption by him within certain periods, then by 
any other person inclined to purchase: the sums paid for 
such redemption or purchase are made applicable to the de= 
crease of the national debt: the purchase-money being in all 
cases so regulated by the price of the funds as to produce an 
interest Dne-clavEati part more than the amount of the land- 
tax redeemed or purchased.—Two modes of sale are allowed, 
the one by which the land is actually exonerated from the tax, 
and the other by which the tax remains chargeable on the 
land, but becomes payable to the person purchasing: the 
first of these is therefore properly redemption: the latter pur- 
chase. 

The act 38 Geo. 3. c. 60. was amended by several subse- 
quent acts; and by 42 Geo, 3. c. 116. (and acts still subse- 
quent, viz. 45 Geo. 3. c. 77; 46 Geo. 3. e. 133; 49 Geo. 3. 
c. 67 ; 50 Geo, 3. €. 58; 51 Geo. 3. e. 99; 52 Geo, 3. c. 80; 54 
Geo. 3. c. 173; 57 Geo. 3. c. 100,) more effectual provisions 
are made for carrying the measure into effect. By all these 
several acts powers are given to corporations, tenants in tail, 
&c. to sell part of their estate for the purpose of E 
the remainder from the land tax.—By 46 Geo. 3. c. 133, smal 
livings and the lands of charitable institutions may be exone- 
rated Bate 
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By the 7 § 8 Geo. 4. c. 75; 9 Geo. 4. c. $8; 258 W.4. 
c, 127; 3$ 4.4. c. 95; and 43 5 W. 4, c. 60., various 
additional commissioners have been appointed, and a number 
of new regulations made, for carrying the acts relating to the 
Jand-tax into execution. 

By the 4 § 5 W. 4. c. 11., continuing the duties on offices 
and pensions, those on personal estates having been taken off 
by the 3 § 4 W. 4. c. 121., the sums paid into the Exche- 
quer in contracts for the redemption of the land-tax, under 
the directions of the 42 Geo. 3, c. 116. are hereafter to be 
placed to the account of the consolidated fund. 

The ancient method of taxation was by escuage, which was 
on land held by knight service; and by talliage on the cities 
and boroughs; and it was made in this manner: when the 
king wanted money for his wars, those tenants that did not 
attend him in person paid him an aid, and the aid was assessed 
before the justices itinerant. Tt was generally a gift of all the 
inhabitants as a body corporate; if they did not give accord- 
ing to the wants of the crown, the justiciar inquired into their 
behaviour, and if there were any forfeitures of their charters, 
quo warrantos came out, to seize their liberties into the king's 
hands. But Edward I. found this way of taxing by escuage 
and taliage to be very incomplete, because wars were drawn 
out into great length and expense; and therefore he formed 
into distinct bodies the tenants in capite that held great ba- 
ronies, and these were called the barones majores, (the now 
Peers of Parliament,) and the representatives of the barones 
minores and of several corporations, viz. the citizens and bur- 
gesses, of whom he made one body; which now composes 
the House of Commons. Gilb, Treat, of the Excheq. 192. 

King Edward I. confirmed to the people Magna Charta, 
which they had long contended for, and also the charter of 
the forests; and for Magna Charta they granted the king a 
fifteenth, by the name of quindecimam partem omnium bonorum ; 
so that instead of particular assessments in cities and boroughs, 
there was one universal assessment of the fifteenth of all their 
substance; this fifteenth seems to have been at first made out 
ofthe ecclesiastical tenth; for the popes claimed the tenths of 
all benefices ; it was therefore easy to know, by the pope's 
collections of his tenths, what was the value of every ecclesi- 
astical benefice, for the pope's tenth was reckoned at 2s, per 
pound, and therefore the fifteenth must be 1s, 4d. The be- 
nefice consisted of the glebe and the tenth part of the town- 
ship; therefore by the value of the benefice, deducting the 
glebe, they knew the true value of the township, and how to 
set a fifteenth upon it: so that the fifteenth of the townships 
were certain sums, set by the king's taxors and collectors 
under the act of parliament; and commissions were granted 
to the taxors and collectors of them under the great seal; but 
in collecting of the fifteenths the sums only appeared in the 
books below. And the collectors of every township either 
returned their collection into the Exchequer, or else there 
were head collectors for the whole county, who returned it 
thither; there were likewise commissioners appointed, to su- 

ervise such taxation and collections. But about the time of 
Edward IH. there were certain established sums set upon 
every township; and so as the king's wants increased, they 
gave one, two, or three fifieenths. See Gilb. 193, 194. 

We find in the times of Henry VIII., Queen Elizabeth, 
and King James T., that they raised both subsidies and fif- 
teenths; this was, because the value of things increased, and 
therefore the old fifteenths were not according to the then true 
value of townships. And therefore they contrived that the 
subsidy should be raised by a pound-rate upon lands, and 
likewise a pound-rate upon goods ; and we find in the subsidy 
4 Charles I, (which is said to be the greatest subsidy that ever 
was given, and which passed upon the petition of right,) there 
was 4s. in the pound laid upon land, and 2s. 8d. upon goods. 
Now 4s, upon land amounts to three fifteenths, and 2s. 8d. 
which was upon goods, to two fifteenths; but in this they 
had no regard to the old rates made in the tax-book of the 
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several townships, otherwise than to discover the value of thi 
lands; but a method is chalked out by the act of parliament’ 
to appoint commissioners, assessors, and collectors, in order 
to rate and get in the said subsidy. Ibid. 

This was found very inconvenient, because the commis- 
sioners used to be favourable to their own county, therefore’ 
it was found necessary to revive so far the ancient method. 
as to appoint a certain sum; and in the time of the civil war 
the Long Parliament would not settle any persons to appoint 
commissioners, but the appointment of commissioners was 
made in the act itself: and in this new manner of taxing; 
they appointed the sum to be levied on each particula 
county, in the act itself, as well as the commissioners’ names, 
and where to levy it; and the six associated counties, vize 
London, Middlesex, Kent, Sussex, Surrey, and Hertford, 
being not spoiled and pillaged in the civil wars, and more 
hearty to the parliament interest, were taxed higher than an; 
other counties in England. Gilb. 194, 195, 196. 

After the Revolution, to support King William in his wat 
with France, it was necessary to come into a land-tax; and 
from 1684 to 1693 the tax was made by a pound-rate, like 
the former subsidies; but when the people found that the 
war was likely to hold, about 1693, the tax was mightily less 
ened, every body being willing to ease his neighbour; and 
then they came to lay a rate upon every county, and the asso- 
ciating counties, being very zealous for the government in th 
Revolution, and having taxed themselves higher than theif 
neighbours in 1693, it was argued that those counties wel 
better able to bear the tax, and therefore in 1693 they laid 
the disproportioned sums which became the standard of thi 
land-tax. Ibid. 

LAND-TENANT. He that possesses land let, or hath it 
in his manual occupation. 14 Edw. 3, stat. 1. c, 3. Se 
Tertenant. A! 

LANGEMANNI. Lords of manors; the word is thu 
interpreted by Sir Edward Coke. 1 Inst. 5. They are men 
tioned in Domesday. 

LANGEOLUM. An under garment made of wool, fon 
merly worn by the monks, which reached down to theif 
knees; so called because lanea fit. Mon. Ang. tom. 1. p, 419 

BEI of Law Records, Pleadings, &e. See Plead 
ing, 1. 3. 

SLANIS DE CRESCENTIA WALLIÆ TRADUCE) 
DIS ABSQUE CUSTUMA, &c. An ancient writ that 
to the customer of a port, to permit one to pass wool withot 
paying custom, he having paidit beforeinWales. Reg. Orig. 279 

LANTERIUM, The lantern, cupola, or top of'a steep 
Cowell. edit. 1727. Angl. Sacr. p. 1. pag. 775. 

LANO NIGER. A sort of base coin, formerly current if 
this kingdom. Mem. in Scac. Mich. 22 Edw. 1. 

LAPIS CALAMINARIS. Stealing, or removing wil 
such intent, from any mine, bed, or vein, is felony by st 
7 § 8 Geo. 4. c. 29. § 37. and punishable as simple larcenys 

LAPIS MARMORIUS. marble stone about twel 
feet long and three feet broad, placed at the upper end 
Westminster-hall, where was likewise a marble chair erect 
on the middle thereof, in which our kings anciently sat 
their coronation dinner, and at other times the Lord Chal 
cellor. Over this marble table are now erected the Courts 
Chancery and King’s Bench. Orig. Juridical. 

LAPIS PACIS. The same with Osculum pacis. Du Fres 

LAPSE [Zapus] A slip or omission of a patron to PI 
sent to a church, within six months after it becomes va 
See Advowson, II. 

LAPSED LEGACY. See Legacy, 

LARCENY [Fr. Larrecin; Lat, Tairocint] A theft 
felony of another's goods. 

Blackstone, with more immediate reference to its de 
tion, Latrocinium, always spells the name thus, Lanciny; 4 
distinguishes the offence into two sorts, simple Larcinis 
plain theft unaccompanied with any other atrocious circi 














































LARCENY, I. 1. 


stance, and mixed or compound Lareiny ; which also includes 
in it the aggravation of a taking from the house, or person. 
4 Comm. c. 17. As to that species of the latter which con- 
sists in an open and violent taking from the person, see Robbery. 

Formerly this offence was designated, either grand or petit 
larceny, according to the value of the thing stolen: the for- 
mer being the technical description if the value exceeded 
twelve pence; the latter, if not amounting to that sum. But 
now, by the 7 § 8 Geo. 4. e. 29. §. 2. the distinction between 
grand ‘and petit larceny is abolished, and every larceny, 
whatever be the value of the property stolen, shall be subject 
to the same incidents in all respects as grand larceny ; and 
every Court whose power was before limited to the trial of 
petty larceny, shall have power to try every larceny, the pu- 
nishment of which cannot exceed the punishment mentioned 
in the act for simple larceny, and also to try all accessaries 
to such larceny. 

‘The offence of larceny or lareiny, then (for either mode of 
spelling may be adopted) shall be considered according to the 
following arrangement : 





I. 1, Of Simple Larceny. 
2. Of'its Punishment. 


Il, Of mixed or compound Larceny. 
1. Ina Dwelling House, sc. 
2. From the Person, 


I. 1, Simple Larceny is, “ the felonious taking and carry- 
ing away of the personal goods of another.” 

First, It must be a taking. This implies the consent of the 
owner to be wanting. ‘I'herefore no delivery of the goods 
from the owner to the offender, upon trust, can ground a 
larceny. As if A, lends B. a horse, and he rides away with 
him; or if one sends goods by a carrier, and he carries them 
away, these are no larcenies, 1 Hal. P. C. 504, But if the 
carrier opens a bale or pack of goods, or pierces a vessel of 
wine, and takes away part thereof, or if he carries it to the 
place appointed, and afterwards takes away the whole, these 
are larcenies ; for here the animus furandi is manifest, since 
in the first case he had otherwise no inducement to open the 
goods, and in the second the trust was determined, the deli- 
very having taken its effect, 3 Inst. 107. But bare non- 
delivery shall not of course be intended to arise from a felo- 
nious design ; since that may happen from a variety of other 
accidents, Neither by the common law was it EAN in 
any servant to run away with the goods committed to him to 
keep, but only a breach of civil trust, But if he had not the 
possession but only the care and oversight of the goods, as 
the butler of plate, and the shepherd of sheep, and the like, 
the embezzling of them is felony and larceny at common law. 
1 Hal. P. C. 506, 3 Inst. 108, ` So if a guest rob his inn or 
tavern of a piece of plate, it is larceny, for he hath not the 
ssion delivered to him but only the use, 1 Hawk. P. C. 

6. 

p the 7 § 8 Geo. 4. c. 29. § 45, (repealing 3 § 4 Will. 
§ Mary, c. 9. the former stat. relating to this subject,) it is 
declared to be felony if a tenant or lodger l Dy chattel 
or fixture let to be used by him in or with any house or 
lodging, and the indictment may be in the common form for 
larceny. 

It was decided upon the former statute, that a wife could 
not be guilty with her husband, for she was under his coer- 
cion, O. B. 1783, No. 30. Nor without her husband, if 
it appeared the lodgings were let to him. O. B. 1761, No. 17. 
Nor even if it appeared that the lodgings were let jointly to 
both the husband and wife, for that was construed to be 
the act of the husband only, O.B, 1758, No. 105. But 
now, by the recent statute, the wife may be found guilty 
without her husband, although the lodgings were taken by 
him. Under the former act it was beld that the offender 
must be a lodger at the time the larceny is committed, O. B. 
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1785, No. 74; and the property stolen must be such as may 
reasonably be construed the furniture of the sort of lodging 
taken, Leach's Hawk, P. C. 1. c. 33. § 13, in n. 

If the clerk of a banker or merchant has the care of 
money, or if he has access to it, for special and particular 
purposes, and is sent to the bag or drawer for money, for 
the purpose of paying a bill, or if he is sent for the purpose 
of bringing money generally out of the bag or drawer, and, 
at the time he brings that money, he clandestinely and se- 
cretly takes out other money for his own use, he is as much 
guilty of a felony as if he had no permission or access to it 
whatever. So if a servant be sent to a library for one parti- 
cular book, and he takes another, or being sent for a hat and 
sword, and he steals a cane; in all these cases it has been 
said the offenders are guilty of felony, for though the pro- 
perty is delivered, the possession of it remains in the true 
owners, O. B. 1784, p. 1295, 1804, So also where a per- 
son being left in an apartment pawns the furniture or other 
property under his care, with a felonious design to steal it, 
it is felony. O. B. 1785, p. 717; O, B. 1786; Leach's 
Hawk. P. Ü. 1. c. 83. § 6. inn. 

Where by a delivery of goods not only the possession but 
the right of property passes, it is clear no subsequent con- 
version can be construed into larceny, whatever the intent of 
the party may be, ‘Thus, where the defendant bought a 
horse at a fair, of the prosecutor, to whom he was known, 
and, having mounted the horse, said to the prosecutor, that he 
would return immediately and pay him, to which the pr 
cutor answered “ very well ;” the defendant rode the horse 
away, and never returned : this was holden to be no larceny, 
because the property as well as the possession was parted 
with. R. v. Fain 1 Leach, 467, 2 East, P. C. 669, So 
where the defendant bought’ goods and desired them to be 
sent to him, with a bill and receipt; and the shopman who 
brought them left them, upon being paid for them by two 
bills, which, however, afterwards turned out to be mere fabri- 
cations; the judges held that this was not larceny, because 
the prosecutor had parted with the property as well as the 
possession, upon receiving what was deemed at the time, by 
his servant, to be payment. R. v. Parkes, 2 Leach, 614. 2 
East, P. C. 671. Where the servant of a pawnbroker, who 
had a general authority from his master to act in his busi- 
ness, delivered up a pledge to the pawner upon receiving 
parcel, which he supposed to contain diamonds, and under 
that belief parted with the pledge entirely, but the parcel 
contained stones of no value, this was holden to be no lar- 
ceny. R. v, Jackson, R § M. 119, So, where the defendant 
sent to a hatter, in the name of one of his customers, for a 
hat, and it was accordingly delivered to the messenger, upon 
the credit of the customer ; the judges held, that this was not 
larceny, the owner having parted with his property in the hat, 
R. v. Adams, R. §& R. 225, 

Under some circumstances a man may be guilty of fe- 
lony in taking his own goods; as if he steals them from a 
pawnbroker, or any one to whom he hath delivered and en- 
trusted them, with intent to charge such bailee with the 
value ; or if he robs his own messenger on the road, with 
intent to charge the hundred with the loss according to the 
statute of Winchester (now repealed.) Fost, 123, 4. 

So where the owner delivers goods to a carrier, and after- 
wards secretly steals them from him with an intent to charge 
him with them, &c. because the carrier had a special pro- 
perty, and the possession fora time, 3 Inst, 110; Dalt. 873: 
Pult. 126. 

In further explanation of this part of the subject the fol- 
lowing is deserving of attention : 

To make the crime of larceny there musi be a felonious 
taking; or an intent of stealing the thing, when it comes first 
to the hands of the offender, at the very time of receiving. 
3 Inst. 107 : Dalt. 367. And if one intending to steal goods, 
gets possession of them by ejectment, replevin, or other 
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wocess at law unduly obtained, by false oath, &e. it isa 
Kienoni taking. 3 Inst. 64; Kel. Rep. 43, 44. Ifa man 
hath possession of goods once lawfully, though he afterwards 
carry them away with an ill intention, it is no larceny ; where 
a tailor embezzles cloth delivered to him to make a suit of 
clothes, &c. it is not felony. H. P. C. 61; 5 Rep. $1. And 
if I lend a person my horse to go to a certain place, and 
he goes there, and then rides away with him, it is not 
larceny ; but remedy is to be had by action for the damage; 
though if one comes on pretence to buy a horse, and the 
owner gives the stranger leave to ride him, if he rides awa: 
with the horse, it is felony ; for here an intention is implied, 
Wood's Inst. 364, 865. In the above cases, there is a lawful 
possession by delivery, to extenuate the offence; but per- 
sons having the possession of goods by delivery, may in some 
instances be guilty of felony, by taking away part thereof; 
as if a carrier open a pack, and take out a part of the goods; 
a miller, who has corn to grind, takes out a part of the same, 
with an intent to steal it, &c. in which cases the possession 
of part, distinct from the whole, was gained by wrong, and 
not delivered by the owner, Ne. H. P, C. 62; 8. P. Č. 25; 
1 Hawk. P. C. c. 83. § 5. 

To constitute larceny the property must also be taken 
from the possession of the owner; therefore, to state a case 
more at large which has already been repeatedly alluded to, 
where A. intending to go a distant journey, hires a horse 
fairly and bond fide for that purpose, and evidences the truth 
of such intention by actually proceeding on his way, and af- 
terwards rides off with the horse, it is no theft; because the 
felonious design was hatched subsequent to the delivery ; and 
the delivery lavas been obtained without fraud or design, 
the owner parted with his possession as well as his property. 
O. B. 1784, p. 1294; and thereby gave to A. dominion over 
the horse; upon trust that he would return him when the 
journey was performed. O. B. 1786, p. $33, 4. But if the 
delivery of property be obtained with a preconcerted design 
to steal the thing delivered, although the owner, in this case, 
parts with the thing itself, he still retains in law the con- 
structive possession of it; therefore, where a man, having 
feloniously obtained the delivery of a bill of exchange under 
the fraudulent and delusive pretence of discounting it, con- 
verted it to his own use, and it appearing upon the evidence 
that the owner never meant to part with possession, it was 
held to be felony. O. B. 1784, p.'294. So also where a horse 
was obtained with the same design, upon pretence of trying 
its paces. O. B. 1779, p. 363; O. B. 1784, p. 293. So also 
to obtain the delivery of money, with design feloniously to 
take it away, under the false pretence of having found a 
diamond ring of great value, has been determined by nine 
judges to be a taking from the possession of the owner, and 
consequently felony. O. B. 1785, p. 160. So also to obtain 
the delivery of goods under the pretence of purchasing them, 
and then to run away with them, Raym. 276. And in ge- 
neral where the delivery of the property is made for a cer- 
tain, special, and particular purpose, the possession is still 
supposed to reside, unparted with, in the first proprietor, 
Therefore, where a master delivers goods to his servant to 
carry to a customer, but instead of so doing he converts 
them on his way to his own use, it is a felonious taking ; 
for the master had a right to countermand the delivery of 
them, and therefore the possession remained in him at the 
time of the conversion. O. B. 1782, No. 875; O. B. 1783, 
No. 28, So also if a watchmaker steals a watch, delivered 
to him to clean, O. B. 1779, No. 83. Or if one steal clothes 
delivered for the purpose of being washed. O. B. 1758, No. 
18. Or goods ina ae delivered with the key for safe cus- 
tody. O.B, 1770, No. 83. Or guineas delivered for the 

urpose of being changed into half guineas. O. B. 1778, 
A E E AAA purpose of being 
pawned. O.B. 1784, No. 613. In all these instances the 
goods taken have been thought to remain in the possession 
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of the proprietor, and the taking of them away held to be fe- 
lony. Leach's Hawk. P, C.c. 33. § 5. in n. So where a perso 
employed to drive cattle, sells them, it is larceny, for he has 
the custody merely, and not the right to the possession 
Moody's C. C. 368. Also where a carter went and disposi 
of his master’s cart, it was adjudged to be felony, 2 Ea 
P.C. 565, 

If one servant delivers goods to another servant, this is 
delivery by the master; yet if the master or another servant 
delivers a bond, or cattle to sell, and the servant goes awa} 
with the bond, and receives the money thereon ee) or re 
ceives the money for the cattle sold, and goes away with tht 
same, this was held to be no felony or larceny within the state 
21 Hen. 8. c. 7. (which is now repealed by the 7 § 8 Geo. 
c. 27.) Dalt. 388; H. P. C. 62; 8 Inst. 105, So if a servani 
receives his master’s rents ; for the master did not deliver tl 
money to the servant, and it must be of things delivered to 
keep : and if things delivered to the servant to keep, are under 
40s. value, andhe goes away with them, this is only a breach 
of trust, by reason of the delivery; but if the goods were no 
delivered to him, it is felony and larceny to go away with o 
embezzle them, though under the value of 40s, &c, Dalt, 369: 
Where, however, goods, of which the master has never been 
in possession, are delivered to the servant for the master's 
use, and the servant, instead of delivering them to his master, 
by depositing them in his house or the like, converts them to 
his own use, this is no larceny at common law, 2 East, P, 0. 
568, Therefore, if a shopman receive money from a cus 
tomer of his master, and instead of putting it into the till 
secrete it; 2 Leach, 841; or if a banker's clerk receive mone! 
at the counter, and instead of putting it into the proper 
drawer, purloins it, 2 Leach, 835; or receive a bond for t 
purpose of being deposited in the bank, and convert it to bi 
own use, 1 Leach, 28; 2 East, P, C. 570: in these cases, i 
has been held that the clerk or shopmon is mot guilty ol 
larceny. 

Now, by the 7 § 8 Geo. 4. c. 29. § 47. a clerk or servani 
receiving any chattel, money, or valuable security, for or øl 
account of their master, and fraudulently embezzling t 
same, is to be deemed to have stolen such chattel, &e.; bu 
the offence is still treated as an embezzlement, and ranked 
under that head.—See Embezzlement, 

Secondly, There must not only be taking, but a carrying 
away; cepit et asportavit, was the old law Latin, A ba 
removal from the place in which he found the goods, though 
the thief does not quite make off with them, is a sufficien 
asportation or carrying away. As if a man be leading ano 
ther's horse out of a close, and be apprehended in the fact 
or if a guest, stealing goods out of an inn, has removed the 
from his chamber down stairs, these have been adjudged suff 
ficient carryings away to constitute a larceny. 3 Inst, 108) 
109, Or ifa thief, intending to steal plate, takes it out of 
chest in which it was, and tas it down upon the floor, bul 
is surprised before he can make his escape with it, this 
larceny. 1 Hawk, P. C. c. 38. § 18. 

A man was detected in taking the contents of a bale 0 
goods in a waggon, It appeared that the bale laid horizon 
tally, and that he had set it on its end; but as it had ndl 
been removed from the spot, this was held, upon a case t 
served, not to be a sufficient carrying away. But where 
man with a felonious intention had removed goods from thé 
head to the tail of a waggon, it was held a sufficient remov 
to constitute a carrying away, O. B. 1784, p. 734, So 
diamond ear-ring snatched from a lady's ear, but lodging 
the curls of her hair, and not taken by the thief, was hel 
to be a sufficient asportation. O, B. 1784, No. 587; Leach! 
Hank. P. C. c. 33, § 18. inn. And where the prisoner d 
a book from the inside pocket of the prosecutor's coat, abo 
an inch above the top of the pocket, but whilst the bo 
was still about the person of the prosecutor, the latter st 
denly raised his hand, whereupon the prisoner let the boð 







































LARCENY, I. 1. 
drop, and it fell again into the pocket: this was considered a 
sufficient asportation to constitute larceny. R. § M. 78. 
Thirdly, This taking and carrying away must also be 
felonious ; that is, done animo furandi. This requisite, be- 
sides excusing those who labour under incapacities of mind 
or will, indemnifies also mere trespassers, and other petty 
offenders. As if a servant takes his master’s horse, without 
his knowledge, and brings him home again; if a neighbour 
takes another's plough that is left in the field, and uses it 
upon his own land, and then returns it; if, under colour of 
arrear of rent, where none is due, one distrein another's 
cattle or seize them; all these are misdemeanors and tres- 
passes, but no felonies. 1 Hal. P. C. 509. The ordinar: 
discovery of a felonious intent, is where the party doth it 
clandestinely ; or, being charged with the fact, denies it ; but 
this is by no means the only criterion of criminality, for in 
cases that may amount to larceny, the variety of circum- 
stances is so great, and the complications thereof so mingled, 
that it is impossible to recount all those which may evidence 
a felonious intent, or animum furandi ; wherefore they must 
be left to the due and attentive consideration of the Court 
and Jury. 

Fourthly, This felonious taking and carrying away must 
be of the personal goods of another; for if they are things real, 
or savour of the realty, larceny at the common law cannot be 
committed of them. Lands, tenements, and hereditaments 
(either corporeal or incorporeal) cannot, in their nature, be 
taken and carried away. And of things likewise that adhere 
to the frechold, as corn, grass, trees, and the like, or lead 
upon a house, no larceny could be committed by the rules of 
the common law; but the severance of them was, and in 
many things is still, merely a trespass; which depended on a 
subtilty in the legal notions of our ancestors. These things 

ere parcel of the real estate; and therefore, while they con- 
tinued so, could not by any possibility be the subject of theft, 
being absolutely fixad and tnmscvesble: SASI te they were 
severed by violence so as to be changed into moveables, and 
at the same time by one and the same continued act, carried 
off by the person who severed them, they could never be 
said to be taken from the proprietor in this their newly ac- 
quired state of mobility (elo is essential to the nature of 
larceny,) being never, as such, in the actual or constructive 
possesion of any one but of him who committed the trespass. 
He could not, in strictness, be said to have taken what at that 
time were the personal goods of another, since the very act 
of taking was what turned them into personal goods. But if 
the thief sever them at one time, whereby the trespass is 
completed, and they are converted into personal chattels, in 
the constructive possession of him on whose soil they are left 
or laid ; and come again at another time, when they are so 
turned into personalty, and takes them away, it is ceny; 
and so it is if the owner, or any one else, has severed them, 
3 Inst, 109: 1 Hal. P, C. 510. See 8 Rep. 33; Dalt. 372, 
This question is now, however, very much put at rest by the 
statute law. (7 § 8 Geo. 4. c. 29.) See several of its provi- 
sions under tits. Fences, Fiatures, Gardens, 

By § 37 of the same statute, to steal or sever with such 
intent any metal, lapis calaminaris, manganese, mundick, 
wad, black cauke, black lead, or coal, from any mine, bed, or 
vein, is felony, punishable as simple larceny; and by § 23, to 
steal any paper or parchment, written or printed, being evi- 
dence to the title or any part of the title to any real estate, 
is made a misdemeanor punishable by transportation for seven 
ears, fine or imprisonment. By § 21, stealing, or fraudu- 
ently taking from the place of its deposit, or obliterating, &c. 
any record, writ, KOA process, interrogatory, affidavit, &e. 
or original document, is a misdemeanor, punishable in like 
manner. By § 22, stealing, or for any fraudulent purpose 
destroying, or concealing, any will, codicil, or testamentary 
instrument, is likewise made a misdemeanor, punishable by 
transportation, imprisonment, &c, 
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In indictments for stealing any of the things mentioned in 
the three last sections of the above act, it is not necessary 
to allege that they are the property of any person, or are of 
any value. 

Bonds, Bills, and Notes, being mere choses in action, were 
held also at the common law not to be such goods whereof 
larceny might be committed; being of no intrinsic value, and 
not importing any property in possession of the person from 
whom they are taken. 8 Rep. 33. But by 2 Geo. 2. c. 25. 
they were put upon the same footing with respect to lar- 
cenies as the money they were meant to secure. This statute 
was repealed by the 7 & 8 Geo. 4. c. 27., but by the 7 § 8 
Geo. 4. ©. 29. § 5., if any person shall steal any tally, order, or 
other security whatsoever, entitling or evidencing the title of 
any person or body corporate to any share or interest in any 
public stock or fund, whether of this kingdom, or of Great 

ritain or of Ireland, or of any foreign state, or in any fund 
ofany body corporate, company, or society, or to any deposits 
in any savings bank, or shall steal any debenture, deed, bond, 
Dill, note, warrant, order, or other security whatsoever, for 
money, or for payment of money, whether of this kingdom, 
or of any foreign state, or shall steal any warrant or order 
for the delivery or transfer of Bayad or valuable thing, 
every such offender shall be deemed guilty of felony, of the 
same nature, and in the same degree, and punishable in the 
same manner, as if he had stolen any chattel of the like va- 
lue, with the share, interest, or deposit to which the security 
so stolen may relate, or with the money due on the security 
so stolen or secured thereby, and remaining unsatisfied, or 
with the value of the goods or valuable thing mentioned in 
the warrant or order. 

Larceny also cannot at common law be committed of trea- 
sure-trove, or wrecks, waifs, estrays, &c. till seized by the 
king, or him who hath the franchise: for till such seizure no 
one hath a determinate property therein. See Dalt, 370: 
3 Inst. 208: H. P. C.67.—By the 7 § 8 Geo. 4. c. 29. 
§ 18, plundering or stealing from any ship in distress, or 
wrecked, &c., or any goods, &c. belonging thereto, is a fe- 
lony, punishable with death ; but where there are no circum- 
stances of cruelty, or the goods are of small value, the of 
fender may be prosecuted and punished as for simple larceny. 

Larceny cannot also be committed of such animals in 
which there is no property either absolute or qualified, as of 
beasts that are feræ nature, and unreclaimed, such as deer, 
hares, and conies, in a forest, chace, or warren; fish in an 
open river or pond; or wild fowls at their natural liberty. 
1 Hal. P. C. 511: Fost. 366. But if they are reclaimed and 
confined, and may serve for food, it is otherwise, even at 
common law: for of deer so inclosed in a park that they may 
be taken at pleasure, fish in a trunk, and pheasants or par- 
tridges in a mew, larceny may be committed. 1 Hawk, P. C. 
c. 33. § 26: 1 Hal. P. C. 511. See Deer Stealers, Fish. 
It is said that if swans be lawfully marked, it is felony to 
steal them, though at large in a public river; and that it is 
likewise felony to steal them, though unmarked, if in any pri- 
vate river or pond: otherwise it is only a Sena: Dalt. 
Jus. c. 156. But, of all valuable domestic animals, as horses 
and other beasts of draught, and of all animals domitæ naturæ, 
which serve for food, as neat or other cattle, swine, poultry, 
and the like, and of their fruit or produce, taken from them 
while living, as milk or wool, larceny may be committed. 
Dalt. 21; Crompt. 86; 1 Hawk. P. C. c. 83. § 28; 1 Hal. 
P. C. 507; the King v. Martin, by all the judges, P. 17 
Geo, 3. And also of the flesh of such as are either do- 
mite or fere nature when killed. 1 Hal. P. C. 511. As 
to those animals which do not serve for food, and which, 
therefore, the law holds to have no intrinsie, value, as dogs of 
all sorts, and other creatures kept for whim and pleasure, 
though a man may have a base property therein, and main- 
tain a civil action for the loss of them, yet they are not of 
such estimation as that the crime of stealing them amounts to 
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larceny. 1 Hal. P. C. 512. For the punishment now in- 
flicted by statute for stealing dogs or other animals, not the 
subject of larceny at common law, see tit. Dogs. 

As to stealing oysters, see that title. 

Notwithstanding, however, that no larceny can be com- 
mitted unless there be some property in the thing taken, and 


. an owner, yet, if the owner be unknown, provided there be a 


roperty, it is larceny to steal it; and an indictment will lie 
for the larceny of the goods of a person unknown. 1 Hal. 
P. C. 512. This is the case of stealing a shroud out of a 
grave, which is the property of those, whoever they were, 
that buried the deceased; but stealing the corpse itself, which 
has no owner (though a matter of great indecency,) was no 
felony, unless some of the grave-clothes were stolen with it. 
It was, however, punishable by indictment as a misdemeanor, 
even though the body were taken for the improvement of the 
science of anatomy ; it being a practice contrary to common 
decency, and shocking to the general sentiments and feelings 
of mankind, See 2 Term Rep. 733. 

Where a person finds the goods of another that are lost, 
and converts them to his own use, it is no larceny; M. P, C. 
61; even should he deny the finding of them, or secrete 
them, 1 Hale, 506, But it seems that in some extraordinary 
cases the law will rather feign a property, where in strictness 
there is none, than suffer an offender to escape justice. 1 
Hank. P. C. ¢. 33. § 29. 

And the above doctrine does not apply if he knows the 
owner; and, therefore, where a bureau was given to a car- 
penter to repair, and he found money secreted in it which he 
converted to his own use, it was held to be a felony. 8 Ves. 
405; 2 Leach, 952. So if a hackney-coachman convert to 
his own use a parcel left by a passenger in his coach, by mis- 
take, it isa ony if he know the owner; or if he took him 
up or set him down at any particular place where he might 
have inquired for him. 2 Last P. C. 664; 1 Leach, 418, 
415,n. And in all cases where there are marks on the pro- 

sn by which the owner may be traced, a conversion of it 

yy the finder will be a larceny. 2 Russ. 102. 

It must be proved on the trial that the goods stolen are 
the absolute or special property of the person named in the 
indictment, If he be described as a certain person to the 
jurors unknown, and it appears in evidence that his name is 

mown, the prisoner will be acquitted, See 3 Camp. 264; 
1 Holt, 595; 2 East, P. C. 651. 

Where goods are stolen from a bailee, they may be de- 
scribed either as the property of the bailor or bailee, 2 Hale, 
181, although they were never in the real owner's possession, 
but in that of the bailee merely. R. § R. 136. The pro- 
perty must not, however, be laid in one who has neither the 
actual nor constructive possession of the goods. R. § R. 
225, Thus ifit appear the person named is merely servant 
to the owner, the prisoner must be acquitted, for the pos- 
session of the servant is the possession of the master. R.R. 
412, 

By the 7 § 8 Geo, 4. c. 29. § 44. (before noticed) in case 
of the larceny of any fixtures in any square, street, or other 
like place, itis not requisite to allege the same to be the pro- 
perty of any person. See further, Indictment, VI. 

2. Many learned and scrupulous men have questioned the 

ropriety, if not lawfulness, of inflicting capital punishment 
for simple theft, ‘The natural punishment for injuries to pro- 
perty seems to be the loss of the offender’s own property ; 
and might be universally the case were all men’s fortunes 
equal. But as those who have no property themselves are 
cen the most-ready to attack the property of others, it 

as been found necessary, instead of a pecuniary, to substi- 
tute a corporal punishment. 

Our ancient Saxon laws nominally punished theft with 
death, if above the value of twelvepence; but the criminal 
was permitted to redeem his life by a pecuniary ransom; 
but in the ninth year of Henry I, this power of redemption 
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was taken away, and all persons guilty of larceny above the 
value of 12d, were directed to be hanged. 1 Hal. P. C. 12% 
3 Inst. 53. And grand larceny, or the stealing above th 

value of 12d. continued liable to be visited with death at 
common law until the passing of the late statute, already 
mentioned, by which the distinction of grand and petit lar 
ceny was abolished. The value of the goods stolen is now 
immaterial, and every theft, whatever be the amount of pro: 
perty taken, is punishable under the third section of the 
same act, which provides that every person convicted of simple 
larceny, or of any felony by that act made punishable lik 
simple larceny, shall (except as otherwise provided in the act 
be liable to be transported for seven years, or be imprisoned 
not exceeding two years, and if a male to be once, twice, or 
thrice publicly whipped in addition to such imprisonment 
and by § 4 such offenders (and persons convicted of any 
misdemeanor punishable under the act) may be sentenced to 
be imprisoned, or imprisoned and kept to hard labour in the 
common gaol or house of correction, and may also be kept in 
solitary confinement for the whole or any portion of such 
imprisonment, or such imprisonment with hard labour. 

7 § 8 Geo, 4. c. 28. § 7, no person convicted of felony 
shall suffer death unless for some dir; which was exclude 
from the benefit of clergy before or on the first day of the 
then session of parliament, or which is made punishable with 
death by some statute passed after that day, 

An acquittal of larceny in one county may be pleaded in 
bar of a subsequent prosecution for the same stealing in ano- 
ther county: and an averment that the offences in both in- 
dictments are the same, may be made out by witnesses, ol 
inquest of office, without putting it to trial by jury; though 
that of later years hath been the usual method. 2 Hawk. 
P. C.c.35,§4. Butit is no plea in appeal of larceny, that the 
defendant hath been found not guilty in an action of trespass 
brought against him by the same plaintiff for the'same goods; 
for larceny and trespass are entirely different; and a bar in an 
action of an inferior nature will not bar another of a superior: 
2 Hawk. P.C. c. 35. § 5. Ifa person be indicted for felo 





though it may be otherwise where the jury find a special ver- 
dict, or when the fact is specially laid, &e. In trespass, where 
the taking is felonious, no verdict ought to be given unles 
the defendant hath before been tried br the felony, 2 Han) 
P. C.c. 47. § 6. All felony includes trespass, so that if the 
party be guilty of no trespass in taking the goods, he cannol 
be guilty of felony or larceny in carrying them away; and in 
every indictment of larceny there must be the words felonia 
cepit § asportavit, fc. H. P.C.61; 1 Hawk. P. C, o, 98: 
2 


Il, 1. Larceny in the dwelling-house, though it seems to 
have a higher degree of guilt than simple larceny, yet is not 
at all distinguished from the other at common ie: unless 
where it is accompanied with the circumstance of breaking 
the house by night, and then it falls under another descrip 
tion, viz. that of Burglary. 

By the 7 § 8 Geo. 4. c. 29. § 11 § 12. breaking and ente 
ing any dwelling-house, and stealing to any amount; stealing 
in a dwelling-house, any person being put in fear; or steali 
therein to the’ value of öl., were made capital feloni 
But by the 2 § 8 Wm. 4. c. 62. the punishment of death fot 
stealing to the value of 5/, in a dwelling-house was abolished 
and transportation for life substituted. And the 3 § 4 Wm. 

c. 44, takes away the capital punishment for breaking and 
entering any dwelling-house and stealing to any amount, and 
in lieu thereof subjects the offender to transportation for lifes 
or for not less than seven years, or previously to transpor' 
tion to imprisonment for not exceeding four years or less than 
one year, with or without hard labour. See further as tê 
stealing in dwelling-houses, &c. Buildings, Burglary, &e. 
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By the 7 & 8 Geo. 4, e. 29, § 14, offenders breaking and 
entering any building within the same curtilage as the house, 
but not being considered as part thereof, for the purposes 
mentioned in § 12 of the ‘statute, and stealing therein any 
chattel, may be transported for life, &c. See Buildings, 
House. And by § 15. persons breaking and entering any 
shop, warehouse, or counting-house, and stealing therein any 
chattel, &e. are liable to the same punishment. 

2 The offence of privately stealing from a man’s person, 
as by picking his pocket, or the like, privily without his 
Knowledge, was debarred the benefit of í clergy, so early as 
8 Eliz, c. 4. which was repealed by 48 Geo, 3. ¢, 129. But 
then it must have been such a larceny as stood in need of 
benefit of clergy, viz. of above the value of 12d. else the 
offender would not have judgment of death, for the statute 
created no new offence; but only prevented the prisoner 
from praying the benefit of clergy, and left him to the re- 
gular judgment of the ancient law. ‘This severity seemed 
to be owing to the ease with which such offences ‘are com- 
mitted, the difficulty of guarding against them, and the bold- 
ness with which they were practised (even in the queen's 
court and presence) at the time when the former statute 
was made; besides that it was an infringement of property 
in the manual occupation or corporal possession of the 
owner, which was an offence even in a state of nature. 4 
Comm, e 

Now by the stat, 7 § 8 Geo. 4. c. 29, § 6. to steal any 
chattel, &c. from the person of another renders the offender 
liable to transportation for life &c., or not less than seven 
years imprisonment and whipping. See further on the sub- 
Ject of larceny, False Pretences, Felony, Indictment, &e, 

LARDARIUM. The larder, or place where the lard and 
meat were kept. Par Antig. 496. 

LARDERARIUS REGIS, The king's larderer, or clerk 
of the kitchen, Cowell, 

LARDING-MONEY. In the manor of Bradford, in the 
county of Wilts, the tenants pay to their lord a small yearly 
rent by this name, which is said to be for liberty to feed thelr 
hogs with the masts of the lord's woods, the fat of a hog 
being called lard; or it may be a commutation for some 
customary service of carrying salt or meat to the lord’s 
larder, This was called lardarium in old charters; et decimam 
lardarii de haga. Mon. Ang, tom. 1. p. 321. 

LARONS [Fr.] ‘Thieves; mentioned in the 18 Edw. 2. 
for view of frankpledge. 

LASCARS. By the 3 § 4 Wm. 4, c, 54, (for the encou- 
ragement of British. shipping and navigation,) § 18, ships trad- 
ing eastward of the Cape of Good Hope, within the limits of 
the East India Company's charter, may be navigated by Las- 
cars, or other natives of countries within those limits. 

LASTATINUS. Often occurs in Walsingham, and signi- 
fies an assassin or murderer, Anno 1271. 

LAST (Sax. Alestan, i. e. onus, Fr, lest.) Denotes a bur- 
den in general, and particularly a certain weight or measure 
of fish, corn, wool, leather, pitch, &c, As a last of white 
herrings is twelve barrels ; of red herrings, twenty cades or 
a thousand; and of pilchards, ten thousand ; of corn, ten 
quarters, and in some parts of England twenty-one quarters; 
of wool, twelve sacks; of leather, twenty dick or ten 
score; of hides or skins, twelve dozen; ‘of pitch, tar, or 
ashes, fourteen barrels; of gunpowder, twenty-four firkins, 
weighing a hundred pounds each, &c, See 82 Hen, 8. e. 1 
(repealed); 1 Jac. 1. c. 33; 15 Car. 1. c. 7; and tit. Weights 
and Measures. 

LAST-COURT, In the marshes of Kent, is a court held 
by the twenty-four jurats, and summoned by the bailiffs; 
wherein orders are made to lay and levy taxes, impose penal- 
ties, &c. for the preservation of the said marshes, Hist. of 
Inbanking and Draining, 54. 

LASTAGE [lastagium.] A custom exacted in some fairs 
and markets to carry things bought where one will by the 
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interpretation of rastal; but it is more accurately taken for 
the ballast or lading of a ship. Lastage is also defined to be 
that custom which is paid for wares sold by the last; as 
herrings, pitch, &c. 

LASTAGE AND BALLASTAGE. See Ballast. 

LAST HEIR [Ultimus heres. He to whom land comes 
by escheat for want of lawful heirs; that is, in some cases 
the lord of whom they held, but in others the king. Bract. 
lib. 7. c.17. See Descent, Escheat, Heir, Tenure. 

LATERA. Sides-men, companions, assistants. Cowell. 

LATERARE, To lie side-ways in opposition to lying 
end-ways, used in the description of lands. Chart. Antiq. 

LATHE, Lerne, Ler, or Lermes [Lestum, Leda, Sax. 
læthe.] A great part of a county, containing three or four 
hundreds or wapentakes, as it is used in Kent and Sussex, 
in the latter of which is called a rape. 1 Comm. 116; Leg. 
Edw. Confess, c. 35; Pat. 1 Hen. 4, par, 8. m. 8. See 
Trithing. 

LATHREVE, Levereve, or Trrrnrcreve. The officer 
under the Saxon government who had authority over that 
division called a lathe, See Tvithingreve, 

LATIMER. Is used by Sir Edward Coke for an inter- 
preter, 2 Inst, 515, It seems that the word is mistaken, 
and should be latiner, because heretofore he that understood 
Latin, which in the time of the Romans was the prevailing 
language, might be a good interpreter, Camden agrees, that 
it signifies a Frenchman or interpreter, and says the word is 

sed in an old inquisition, Britan. fol. 598. It may be 
rived or corrupted from the Fr. latinier, q. d. latiner, 
Conell, 

LATIN. There are three sorts of Latin. 1. Good Latin, 
allowed by grammarians and lawyers. 2. False or incon- 
gruous Latin, which in times would abate original writs, 
though not make void any Sud ial writ, declaration, or plea, 
&e. And, 3, Words of ‘art, known only to the sages of the 
law, and not to grammarians, called Lawyers’ Latin. 1 Lil, 
Abr, 146, 147, See 36 Edw. 3. c. 15. which directed all 
pleas, &c. to be debated in English, and recorded in Latin; 
but now, by 4 Geo. 2. ¢, 26; 6 Geo. 2. c, 14, the records and 
proceedings are to be in English. Formerly the use of a 
word not Latin at all, or not so in the sense in which used, 
might in many eases be helped by an Anglicd ; though where 
there was a proper Latin word for the thing intended to be 
expressed, nothing could help an improper one. And when 
there was no Latin for a thing, words made which had some 
countenance of Latin were allowed good, as velvetum, Anglice 
velvet, &e. 10 Rep. 183. See Pleading, I. 3, Process. 

LATINARI An interpreter of Latin, or Latiner, 
from the Fr. latinier. 2 Inst. 515. See Latimer. 

LATITAT, A writ whereby all men are originally called 
to answer in personal actions in the King’s Bench; havin, 
its name upon a supposition that. the defendant doth turk and 
lie hid, and cannot be found in the county of Middlesex to 
be taken by bill, but is gone into some other county, to the 
sheriff of which this writ is directed, to apprehend him there. 
F. N. B. 78. Terms de Ley. 

The origin of it is this: In ancient time, while the King’s 
Bench was moveable, when any man was sued, a writ was 
sent forth to the sheriff of Middlesex, or any other county 
where the court was resident, called a bill of Middlesex, to 
take him; and if the sheriff returned non est inventus, then 
a second writ was sued out, reciting that it was testified that 
the defendant lurked and lay hid in another county, and 
thereby the sheriff of that county was commanded to attach 
the party in any other place where he might be found; and 
when the tribunal of the King’s Bench came to be settled at 
Westminster, the same course was observed for a long time; 
but afterwards, by the contrivance of clerks, it was devised 
to put both these writs into one, and so attach the defendant 
upon a fiction that he was not in the county of Middlesex, 
but lurking elsewhere; and that therefore he was to be ap- 
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prehended by the sheriff of the county where he was suspected 
to be, and lie hid, 

As this writ is in effect abolished by the Uniformity of 
Process Act, 2 Wm. 4. c. 39. by which a writ of summons is 
made the only process for commencing non-bailable actions, 
and a writ of capias the process for commencing those where 
the defendant is arrested, it is unnecessary further to expound 
the law relating to latitats, which will be found at large in 
Mr. Tidd’s Book of Practice, 9th ed. 

For other matters connected with and explanatory of the 
subject of this title, see Ac-etiam, Capias, Common Pleas, 
King's Bench, Practice, Process, &c. ; 

LATRO [Latrocinium.| He who had the sole jurisdiction 
de latrone in a particular place; it is mentioned in Leg. Wm. 1. 


See akan thef. 

LAVATORIUM. A laundry, or place to wash in, Ap- 
plied to such a place in the porch or entrance of cathedral 
churches, where the priest and other officiating members were 
obliged to wash their hands, before they proceeded to Divine 
service. See Liber Statut, Eccl. Paul. London. MS. f. 59. 

LAVERBREAD, In the county of Glamorgan, and some 
other parts of Wales, they make a sort of food of a sea-plant, 
which seems to be the oyster-green, or sea liverwort; and 
this they call laverbread. 

LAVINA. See Labina. 

LAUDARE. To advise or persuade. Leg. Edw, Con- 
fe 9; Hoveden, 729. Laudare signifies also to arbitrate; 
and laudator, an arbitrator. Knight, 25, 26. 

LAUDUM. An arbitrament or award. Walsingham, 60. 

LAUNCEGAYS. A kind of offensive weapons now dis- 
used, TE by the 7 Rich, 2. e, 18. 








LAUND or LAWND [landa.] An open field without 
wood. Boun. 
LAURELS. Pieces of gold coined in the year 1619, with 


the king’s head laureated, which gave them the name of 
laurels ; the twenty-shilling pieces whereof were marked 
with XX., the ten shillings X., and the five shilling piece 
with V.  Camd, Amal. Jac. 1. MS. 

LAW [Sax. lag ; Lat, lez, from lego, or legendo, choosing ; 


or rather à ligando, from binding.} The rule and bond of | 


men’s actions; or it is a rule for the well-governing of civil 
society, to give to every man that which doth belong to him. 

Law, in its most general and comprehensive sense, is thus 
defined by Blackstone, in the Commentaries: A rule of 
action; and is applied indiscriminately to all kinds of action, 
whether animate or inanimate, rational or irrational. And 
it is that rule of action which is prescribed by some superior, 
and which the inferior is bound to obey. 1 Comm. Introd. § 2. 

Laws in their more confined sense, and in which it is the 
business of works of this nature to consider them, denote the 
rule, not of action in general, but of human action or con- 
duct. And this perhaps (it has been acutely observed) is 
the only sense in which the word law can be strictly used ; 
for in all cases where it is not applied to human conduct, it 
may be considered as a metaphor, and in every instance a 
more appropriate term (as quality or property) may be found. 
E REA applied to any other object than man, it ceases 
to contain two of its essential ingredients, disobedience and 
punishment. 1 Comm. Introd. § 2, and Mr. Christian's notes 
there. 

Municipal law is by the same great commentator defined 
to be—* A rule of civil conduct prescribed by the supreme 
power in a state, commanding what is right, and prohibiting 
what is wrong.” - The latter clause of this sentence seems to 
Mr. Christian to be either superfluous or defective. If we 
attend to the learned judge's exposition, perhaps we may be 
inclined to use the words “ establishing and ascertaining what 
is right or wrong ;” and all cavil or difficulty will vanish. 
See 1 Comm. 43—53. 

Every law may be said to consist of several parts: De- 
claratory, whereby the rights to be observed, and the wrongs 
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to be eschewed, are clearly defined and laid down: Dire 
tory, whereby the subject of a state is instructed and en 
joined to observe those rights, and to abstain from the com 
mission of those wrongs: Remedial, whereby a method i 
pointed out to recover a man’s private rights or redress hi 
private wrongs: Vindicatory, which imposes the sanctio 
whereby it is signified what evil or penalty shall be incurre 
by such as commit any public wrongs, and transgress or neg: 
lect their duty, See 1 Comm. 58. 

According to Bracton, Lex est sanctio justa, jubens honest 
et prohibens contraria: And the schoolman says, Lew humar 
est quoddam dictamen rationis, quo diriguntur humani act 
This law is rectum, as it discovers that which is crooked 0 
wrong: And justa requires five properties; possi 
saria, conveniens, manifesta, nullo privato commodo, 
56, 587. 

Laws are arbitrary or positive, and natural; the last @ 
which are essentially just and good, and bind every wher 
and in all places where they are observed: Arbitrary la 
are either concerning such matter as is in itself morally in 
different, in which case both the law and the matter, an 
subject of it, is likewise indifferent, or concerning the naturi 
law itself, and the regulating thereof; and all arbitrary law 
are founded in convenience, and depend upon the authority 
of the legislative power which appoints and makes the 
and are for maintaining public order. Those which are ni 
tural laws are from God ; but those which are arbitrary, 
properly human and positive institutions, Selden on Fo 
tescue, €, 17. 

The laws of any country began, when there first began t 
be a state in the land; and we may consider the world 
one universal society, and then that law by which nation 
were governed, is called jus gentium: if we consider th 
world as made up of particular nations, the law which 

ulates the public order and right of them, is termed jus puli 
feats and that law which determines the private rights 0 
men, is called jus civile. Selden, ubi supra. 

No law can oblige a people without their consent; th 
consent is either verbis or fuctis, i. e. it is expressed by writ 
ing, or implied by deeds ‘and actions; and where a law 
grounded on an implied assent, rebus et factis, it is eitl 
common law or custom ; if it is universal, it is common lat 
and if particular to this or that place, then it is custom 
3 Salk. 112. 

The law in this land hath been variable; the Roman 1a 
were in use anciently in Britain, when the Romans had si 
veral colonies here, each of which was governed by 
Roman laws : afterwards we had the laws called Mere! 
lage, West Saxonlage, and Danelage ; all reduced into a bod 
and made one by King Edw. Confess. Magna Charta, c. } 
§ 14: Camd. Britan. 94. 

At present the laws of England are divided into tl 
parts: 1, The common law, which is the most ancient 

eneral law of the realm, and common to the whole kin 
Bois een appropriate thereto, and having no depend 
upon any foreign law whatsoever. See Common Law. 

2. Statutes or acts of parliament, made and passed by 
king, lords, and commons in parliament; being a resem 
for the government to provide against new mischiefs aris! 
through the corruption of the times: and by this the co 
mon law is amended where defective, for the suppression 
public evils; though where the common law and statute IM 
concur or interfere, the common law shall be preferred. § 
Statutes. 

3. Particular customs; but they must be particular, 
pense custom is part of the common law of the land. 

it. 15,115, See Custom. 

Blackstone divides the municipal law of England into 6 
kinds, lex non scripta, the unwritten or common lan ; at 
lex scripta, the written, that is, the statute law. 

The lex non seripta, or unwritten law, includes not 0 
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general customs, or the common law, properly so called; but 
also the particular customs of certain parts of the kingdom ; 
and likewise those particular lans, that are by custom ob- 
tang only in certain courts and jurisdictions. “1 Comm. In- 
trod. § 8. 

There is another division of our laws more large and 
particular; as into the prerogative or crown law; the law 
and custom of parliament; the common law ; the statute law; 
reasonable customs; the law of arms, war, and chivalry; 
ecclesiastical or canon law; civil law, in certain courts and 
cases; forest law; the law of marque and reprisal; the law 
of merchants ; the law and privilege of the stannaries, &c, 
But this large division may be reduced to the common di- 
vision: and all is founded on the law of nature and reason, 
and the revealed law of God, as all other laws ought to be. 
1 Inst. 11. 

The Jaw of nature is that which God at man’s creation in- 
fused into him, for his preservation and direction ; and this 
is lea: eterna, and may not be changed : and no laws shall be 
made or kept, that are expressly against the law of God, 
written in his scripture; as to forbid what he commandeth, 
&e. 2 Shep. Abr. 856, 

All laws derive their force à lege nature ; and those which 
do not, are accounted as no laws. Fortescue? No law will 
make a construction to do wrong; and there are some 
things which the law favours, and some it dislikes; it 
favoureth those things that come from the order of nature, 
1 Jnst. 183, 197. Also our law hath much more respect to 
life, liberty, freehold inheritance, matters of record, and 
of substance, than to chattels, things in the personalty, 
Pee not of record, or circumstances, Ibid. 137; 4 Rep. 

24, 

As to the mode of interpreting laws, see 1 Comm. § 2. 
OF the general foundation of the laws of En; gland, Zd, § 3. 
And of the countries subject to the laws of England, Jd. § 4, 
See also Ireland, Scotland, Plantations, Statutes, Common 
Law, Canon Lam, Civil Law, &c. & 

Law hath also a special signification, wherein it is taken 
for that which is lawful with us, and not elsewhere ; as tenant 
by the curtesy of England, is called tenant by the law of 

ngland, 
„LAW OF ARMS, [Lex armorum.] Is that law which 
ives precepts how to proclaim war, make and observe 
leagues and treaties, to assault and encounter an enemy, and 
Punish offenders in the camp, &e. The law and judgment 
of arms are necessary between two strange princes of equal 
Power, who have no other method of determining their con- 
Toversies, because they have no superior or ordinary judge, 
but are supreme and public persons; and by the law of arms, 
kings obtain their rights, rebels are reduced to obedience, 
and peace is established: but when the laws of arms and 
war do rule, the civil laws are of little or no force. Treat, 
Lans, 57. 

It is a kind of law among all nations, that in case of a 
solemn war, the prince that conquers gains a right of domi- 
nion, as well as property, over the things and persons he has 
subdued ; and it is for this reason, because both parties have 
appealed to the highest tribunal that can be, viz. the trial 
by arms and war; wherein the great judge and sovereign of 
the world, in a more especial manner, seems to decide the 
controversy. Hale's Hist. L, 73, 74. 

Common things concerning arms and war, are under the 
cognizance of the constable and marshal of England, 13 R, 2. 
st. 1.c, 2. See Constable, Court of Chivalry. 

LAW-BOOKS. All books written in the law are either 
historical, as the Year-Books ; explanatory, such as Staund- 
Sorde's Treatise of the Royal Prerogative; miscellaneous, as 
the abridgments of the law; monol logical, being on one cer- 
tain subject, such as Lambard’s Justice of Peace, §c.—Ful- 
beck’s Parallel, c. 8. The books of reports have such great 


weight with the judges, that many of them are as highly 
Vou. 11, 
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valued as the Responsa Prudentum among the Romans, which 
were authoritative. Wood's Inst. 10. 

The decisions of courts (says Blackstone) are held in the 
highest regard, and are not only preserved as authentic re- 
cords in the treasuries of the several courts, but are handed 
out to public view in the numerous volumes of reports which 
furnish the lawyer's Tea These reports are histories of 
the several cases, with a short summary of the proceedings, 
which are preserved at large in the record; the arguments 
on both sides, and the reasons the court gave for its judg- 
ment, taken down in short notes by persons present at the 
determinations, And these serve as indexes to, and also to 
explain the records, which always, in matters of consequence 
rat nicety, the judges direct to be searched. 

‘These reports are extant in a regular series, from the 
reign of King Edward II, inclusive; and from this time to 
that of King Henry VIII, were taken by the prothonotaries 
or chief scribes of the court at the expense of the crown, 
and published annually; whence they are known under the 
denomination of the Year-Books. Blackstone proceeds to ex- 

ress his wish that this beneficial custom had been continued. 
Hausen deficiency and inaccuracy of the many reports 
from that time to the period in which he wrote; and the 
neglect of the appointment which King James I., at the in- 
stance of Lord Bacon, made of two reporters, with a stipend 
for that purpose, 1 Comm. Introd. § 3. 

This evil Fa however been since, in a great measure, re- 
medied, by several periodical publications of reports of the 
cases determined in the courts of law and uity, soon after 
the end of the terms in which they are decided, ‘The public 
encouragement given to these works is perhaps a more ade- 
quate mode of reward than royal munificence could devise, 
even in a reign distinguished for the patronage of learning 
and geniu 

Some of the most valuable of the ancient reports are those 
published by Lord Chief Justice Coke ; and these are gene- 
rally cited, by way of excellence, as Zhe Reports; thus, 1 Rep. ; 
2 Rep. &c., while other reports are cited by the name of the 
reporter, 1 Ventr.; 1 Salk, &e, 

Besides the reporters, there are also other authorities to 
whom great veneration and respect are paid by the students 
of the common law, Such are Glanvil, Bracton, Britton, 
Fleta, Hengham, Littleton, Statham, Brooke, Fitzherbert, 
Staundforde, and others of ancient date—(Hale, Hawkins, 
Foster, and others of more modern times, among whom the 
author of the Commentaries holds an honourable rank.) ‘Their 
treatises are cited as authority, and are evidences that cases 
have formerly happened in which such and such points were 
determined, which are now become settled and first princi- 
ples. One of the last of these methodical writers (according 
to Blackstone) in point of time, whose works are of any in- 
trinsic authority in the courts of justice, is Sir Edward Coke; 
commonly called Lord Coke, from his havin; been, as was 
already mentioned, lord chief justice —He lek four volumes 
of institutes; the first being a very extensive comment upon 
a little excellent treatise of Tenures compiled by Judge Lite 
Wleton, in the reign of Edward IV. This is generally called 
Coke-Littleton, (meaning Coke upon Littleton) and is so cited 
by lawyers, or still more usually as First Institute. This 
has been since enlarged by the very learned and laborious 
notes of Mr, Hargrave and Mr. Butler, and, taken al- 
together, is a book of the greatest value and highest autho- 
rity in the law. 

There have also appeared a vast variety of abridgments 
of general law; and systems of particular branches of it; 
the most valuable of which are Sir John Comyns’ Digest, and 
Bacon's Abridgment, the latter founded chiefly on MS. treatises 
of Chief Baron Gilbert, and lately edited by Sir H, Gwillim 
and C. E. Dodd, Esq. These with the statutes at large, 
and other publications, swell lawyers’ libraries to a size 
which they perhaps, as well as their clients, would be glad 
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to see lessened. But the delay imputed to, rather than 
suffered in, courts of justice, and the multiplication of cases 
and determinations, are a price which every free and opulent 
commercial nation must pay for the innumerable blessings 
it enjoys, under such a government as that long established 
in this country. See Montesquieu’s Spirit of Laws, lib. vi. c. 2. 

LAW-DAY, [Lagedayum.] Called also View of Frank- 
pledge or court-leet ; was any day of open court, and com- 
monly used for the courts ofa county or hundred. 

LAWING OF DOGS. The cutting off several claws of 
the fore-feet of dogs, in the forest. See Forest. 

LAWLESS-COURT. A Court held on King’s Hill, at 
Rochford in Essex, on Wednesday morning next after Mi- 
chaclmas-Day yearly, at cock-crowing ; at which court they 
whisper and have no candle, nor any pen and ink, but a 
coal; and he that owes suit or service there, and appears 
not, forfeits double his rent. This court is mentioned by 
Camden, who says, that this servile attendance was imposed 
on the tenants, for conspiring at the like unseasonable time 
to raise a commotion. Camd. Britan. It belongs to the 
honour of Raleigh, and is called Lawless, because held at an 
unlawful hour, or quia dicta sine lege. The title of it is in 
rhyme, and in the court rolls runs thus :— 


Curia de Domino Rege, 
SU eee 

Dicta sine lege, 

Tenta est ibidem 

Per ejusdem consuetudinem, 

Ante ortum solis 

Luceat nisi polus, 

Senescallus solus 

Nil scribit nisi colis 

Toties voluerit 

Gallus ut cantaverit, 

Per cujus soli sonitus 

Curia est summonitus ; 

Clamat clam pro rege 

In curiá sine lege, 

Et nisi citd venerint 

Citius poenituerint, 

Et nisi clam accedant 

Curia non attendat. 

Qui venerit cum lumine erat in regimine 
Et dum sunt sine lumine, capti sunt in crimine, 
Curia sine cura. 
Jurata de injuria. 

Tenta ibidem die Mercuri (ante diem) proximi post festum 
Sancti Michaelis, anno regni regis, $c. 


King’s-hill in 
Rochford. 


Spied MAN. [Exlex] An outlaw. Bract. lib, 3. 
ell. 

LAW OF MARQUE, [from the Germ. march, i.e. limes.] 
Is where they that are driven to it do take the shipping 
and goods of that people of whom they have received wrong, 
and cannot get ordinary justice in another territory, when 
they can take them within their own bounds and precincts. 


27 Edw. 2.¢e.17. See Letter of Me e 
L Soe Courts Marta 
[lex mercatoria.] A special law 





AW MARTIAL. 
LAW MERCHANT, 
differing from the common law of England, proper to mer- 
chants, and part of the law of the realm. Tod the charta 
mercatoria, 13 Edm. 1. st. 3. grants this perpetual privilege 
to merchants coming into this kingdom, See also 27 Edw. 
8. st. 2. cc. 2. (repealed) 13. 17. 19. 20.; Co. Lit, 182; and 
tit, Custom of Merchants. 

LAW PROCEEDINGS. Of all kinds, as writs, pro- 
cesses, pleadings, &c. are to be in the English language, by 
4 Geo. 2. c. 26; 5 Geo. 2. c, 27. Except known abbre- 
yiations and technical terms, 6 Geo, 2. c, 14, See Plead- 


ings, I. 3. 
TAW SPIRITUAL, [lee spiritualis] The ecclesiastical 





LAY 


law, allowed by our laws where it is not against the i 
law, nor the statutes and customs of the kingdom; and 
regularly according to such ecclesiastical or spiritual law 
the bishops and other ecclesiastical judges proceed in causes 
within their cognizance. Co. Lit. 344. It was also called 
Law Christian, and, in opposition to it, the common law w 
often called Lex Terrena, §c. See Canon Law, Courts Eccle 
siastical. 

LAW OF THE STAPLE, [mentioned in 27 Edw. 3. st: 
2. c. 22.) Is the same with Law Merchant. See 4 Inst. 2875 
238, and tit. She 



































LAWYER p egista, Legispiritus, Jurisconsultus. By th 
Saxons called fahman.) A counsellor, or one learned in th 
law. See Attorney, Barrister. 


LAY-CORPORATIONS. Are of two sorts, civil and 
cleemosynary. The civil are such as are erected for a variety 
of temporal purposes. The eleemosynary sort are such as 
are constituted for the perpetual distribution of the free alms 
or bounty of the founder of them to such persons as he hath 
directed. See Corporation. 

LAY INVESTITURE of BISHOPS. Election was, in 
very early times, the usual mode of elevation to the episcopal 
chair throughout all Christendom; and this was promiscu- 
ously performed by the laity as well as the clergy, till at 
length, it becoming tumultuous, the emperors and other sove~ 
reigns of the respective kingdoms of Europe took the appoint- 
ment in some degree into their own hands; by reserving to 
themselves the right of confirming these elections, and ol 
granting investiture of the temporalities, which now began 
almost universally to be annexed to this spiritual dignity + 
without which confirmation and investiture the elected bishoj 
could neither be consecrated nor receive any secular profit 
This right was acknowledged in the Emperor Charlemagne; 
A. D.773, by Pope Hadrian I, and the council of Later: 
and universally exercised by other Christian princes: but tl 
policy of the Court of Rome at the same time began by de 
grees to exclude the laity from any share in these election: 
and to confine them wholly to the clergy, which at length w; 
completely effected; the mere form of election appearing to 
the people to be a thing of little consequence, while the crown 
was in possession of an absolute negative, which was almost 
equivalent to a direct right of nomination. Hence the right 
of appointing to bishoprics is said to have been in the cro 
of England (as well as other kingdoms in Europe) even in tl 
Saxon times: because the rights of confirmation and investi 
ture were in effect (though not in form) a right of completé 
donation, But when, Up lage of time, the custom of aki 
elections by the clergy only was fully established, the pope 
began to except to the usual method of granting those invest! 
tures, which was per annulum et baculum, by the prince’ 
vering to the prelate a ring, and jastoral staff or crosier; pre 
tending that this was an sel art on the church’s aui 
rity, and an attempt by these symbols to confer a spiritus 
jurisdiction: and Pope Gregory VII., towards the close of tl 
eleventh century, published a bull of excommunication agains! 
all princes who should dare to confer investitures, and 

ali who should venture to receive them. This was 
old step towards effecting the plan then adopted by the R 
man see, of rendering the clergy entirely independent of 
civil authority; and long and eager were the contests occi 
sioned by this papal claim. But at length, when the Emperot 
Henry V. agreed to remove all suspicion of encroachment 0n 
the spiritual character, by conferring investitures for the fi 
ture per sceptrum, and not per annulum et baculum; and wh 
the kings of England and France consented also to alter 
form in their kingdoms, and receive only homage from t 
bishops for their temporalities, instead of investing them DY 
the zing and crosier, the Court of Rome found it prudent 
suspend for a while its other pretensions. 
his concession was obtained from King Henry I. in En 
land, by means of that obstinate and arrogant prelate Are 
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bishop Anselm: but King John (about a century afterwards) 

in order to obtain the protection of the pope against his dis- 
contented barons, was also prevailed upon to give up by a 
charter, to all the monasteries and cathedrals in the kingdom, 
the free right of electing their prelates, whether abbots or 
bishops, reserving only to the crown the custody of the tem- 
poralities during the vacancy; the form of granting a licence 
to elect (which is the original of our congé d’elire,) on refusal 
whereof the electors might proceed without it; and the right 
of approbation afterwards, which was not to be denied with- 
out a reasonable and lawful cause. This grant was expressly 
recognized and confirmed in King John’s Magna Charta, and 
was again established by statute 25 Edw. 3. st. 6. § 3. 

But by 25 Hen. 8. c. 20. the ancient right of nomination 
was in effect restored to the crown, See 1 Comm. 877; and 
Bishop. 

LAY-FEE [feodum laicum.) Lands held in fee of a lay- 
lord, by the common services to which military tenure was 
subject; as distinguished from the ecclesiastical holding in 
Srankalmoign, discharged from those burdens. Kennet's Gloss. 
See Tenures. 

LAYMAN. One that is not of the clergy; the Latin 
word laicus signifying as much as populus, that which is com- 
mon to the people, or belongs to the laity. Lit. Dict, 

LAYSTALL [Sax.] A place to lay dung or soil in, 

LAZARETS. Places where quarantine is to be performed 
by persons coming from infected countries. Escaping from 
them felony. See 1 Jac. 1, c. 81; 26 Geo. 2. c. 6; 29 Geo, 
2. c. 8; and Plague. 

LAZZI. ‘The Saxons divided the people of the land into 
three ranks: the first they called Ædilingi, which were such 
as are now nobility; the second were termed Frilingi, from 
Jfriling, signifying that he was born a freeman, or of parents 
not subject to any servitude, which are the present gentry : and 
the third and last were called Lazzi, as born to labour, and 
being of a more servile state than our servants, because they 
could not depart from their service without the leave of 
the lord, but were fixed to the land where born, and in the 
nature of slaves; hence the word lazzi, or lazy, signifies those 
of a servile condition. Nithardus de Saxonibus, lib, 24.—It is 
remarkable that the lower class of people at Naples are called 
Laxaroni. 

LEA OF YARN, A quantity of yarn so called; and at 
Kidderminster it is to contain 200 threads ona reel four yards 
about. See 22 § 23 Car. 2. c. 8. 

LEAD. By the 7 § 8 Geo. 4. c. 29. § 44, stealing, rip- 
ing, cutting, or breaking with intent to steal, any lead, iron, 
brass, or other metal, or any utensil or fixture, fixed in or to 
any building, or any thing made of metal, fixed in any land, 
being private property, or for a fence to any dwelling-house, 
garden, or area, or in any square, street, &c. is felony, and 
the offender punishable as in the case of simple larceny. 

LEAGUE. An agreement between princes, &e. Also a 
measure of way by sea, or an extent of land, containing most 
usually three miles, Breakers of leagues and truces, how 
punished for offences done upon the seas. See 4 H. 5. e. 75 
31 H. 6. c. 4. See Conservator of the Truce; Truce. 

LEAK, or LECHE [from Sax. Leccian, to let out water.) 
In the bishoprick of Durham is used for a gutter ; so in York- 
shire any slough or watery hole upon the road is called by 
this name; and hence the water-tub to put ashes in to make 
a lee for washing of clothes, is in some parts of England 
termed a leche. Cowell. 














LEAKAGE. An allowance to merchants importing wine 
out of the customs for the waste and damage it is supposed 
to receive by being kept. 


tit, Warchousing of Goods. 
EAP. 


See 3 § 4 W. 4. c. 57. § 19. and 


A net, engine, or wheel, made of twigs, to catch 
See Lepa. 

. See Bissextile, Year. 

LEASE [from locatio, letting; otherwise called a demise, 
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dimissio, from dimittere, to depart with.] A letting of lands, 
tenements, or hereditaments, to another for term of life, years, 
or at will, for a rent reserved. Co. Lit, 43. 

A LEASE is properly a conveyance of any lands or tene- 
ments, usually in consideration of rent, or other annual re- 
compence, made for life, for years, or at will; but always for 
a less time than the lessor hath in the premises ; for if it be 
for the whole interest it is more properly an assignment than 
a lease. He that letteth is called, the lessor, and he to whom 
the lands, &c. are let is called the lessee. Shep. Touchst. 
c. 14; 2 Comm. ©. 20. 

A lease for years is also thus defined: a contract between 
lessor and lessee for the possession and profit of lands, &c. 
on the one side, and a recompence for rent or other income on 
the other, Bac. Abr. Leases. A 

This word is also sometimes, though improperly, applied 
to the estate, i. e. the title, time, or interest the lessee hath in 
the thing demised; and then it is rather referred to the thing 
taken or had, and the interest of the taker therein; but it is 
more accurately applied rather to the manner or means of 
attaining or coming to the thing letten. See Shep. Touchst. 
c. 14, 

The usual words of operation in a lease are ‘ demise, 
rant, and to farm let,—dimisi, concessi, § ad firmam iradidi.” 
arm or feorme is an old Saxon word signifying provisions 

Spelm. Gloss. 229. And it came to be used instead of rent or 
render, because anciently the greater part of rents were re- 
served in provisions; in corn, in poultry, and the like, till 
the use of money became more frequent; so that a farmer, 
firmarius, was one who held his lands upon payment of a rent 
or feorme: though at present, by a gradual departure from 
the original sense, the word farm is brought to signify the 
very estate or lands so held upon farm or rent. By this con- 
veyance an estate for life, for years, or at will, may be created 
either in corporeal or incorporeal hereditaments; though li- 
very of seisin is indeed incident and necessary to one species 
of leases, viz. leases for life of corporeal hereditaments, but 
to no other. 

“Whatever restriction, by the severity of the feudal law, 
might, in times of very high antiquity, he observed with re- 
fed to leases (see Tenures), yet by the common law, as it 
has stood for many centuries, all persons seised of any estate 
might let leases to endure so long as their own interest lasted, 
but no longer. ‘Therefore tenant in fee-simple might let 
leases of any duration, for he hath the whole interest; but 
tenant in tail, or tenant for life, could make no leases which 
should bind the issue in tail or reversioner : nor could a hus- 
band, seised jure uxoris, make a firm or valid lease for any 
longer term than the joint-lives of himself and his wife, for 
then his interest expired, Yet some tenants for life, where the 
fee-simple was in abeyance, might (with the concurrence of 
such as have the guardianship of the fee) make leases of 
equal duration with those granted by tenants in fee simple; 
such as parsons and vicars, with consent of the patron and 
ordinary. Co. Lit. 44. So also bishops and deans, and such 
other sole ecclesiastical corporations as are seised of the fee- 
simple of land in their corporate right, might, with the con- 
currence and confirmation of such persons as the law re- 
quires, have made leases for years or for life, estates in tail 
or in fee, without any limitation or control. And corpora- 
tions aggregate might have made what estates they pleased, 
without the confirmation of any other person whatsoever. 
Whereas now by several statutes, this power, where it was 
unreasonable, and might be made an ill use of, is restrained ; 
and where in the other cases the restraint by the common 
law seemed too hard, it is in some measure removed. The 
former statutes are called the restraining, the latter the ena- 
bling, statute, 2Comm.c. 20. See post, IL. 

Further information on this subject may be conveniently 





classed under the following divisions : 


Ge 
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I. Of leases in general, and of what things they may 

be made. 

1. How a lease may be made; of the nature of a 
lease, and leasehold estate; and the construc- 
tion of words in granting thereof. 

2, By whom leases may be granted; and herein 
shortly of leases under powers. —[See Power. ] 

8. Of the liability of lessees to repairs; of cove- 
nants in leases, and how far assignees are af- 

fected by them,—[See Covenant, Assignment.) 

4. Of the expiration, surrender, &c. of leasehold 
tenures, and of notices to tenants to quit.—[See 
Ejectment.) 

II. Of leases under the enabling and restraining statutes, 
IIL. Of acceptance of rent. 

1. Where it shall l 

2, Where it shall not § fm a lease, 

For other matters relative to leases, see Bac. Abr. “ Leases 
and Terms for Years,” recommended by Blackstone to parti- 
cular notice; Shep. Touchst. c. 14; and Deed, Rent, Sur- 
render, and the other titles above referred to. See also 4 Geo, 
2. c. 28: 11 Geo. 2. c, 19. (amended by 4 § 5 W. 4, c. 22.) 
under tit, Rent. 


I. Generally, to the making of a good lease several things 
necessarily concur; there must be a lessor not restrained 
from making a lease; a lessee not disabled to receive; a 
thing demised which is demisable, and a sufficient description 
of the thing demised, &c. If it be for years, it must have a 
certain commencement and determination; it is to have all 
the usual ceremonies, as sealing, delivery, &c, and there must 
be an acceptance of the thing demised. Lit. § 56; 1 Inst. 
46; Plowd. 273, 623. Whether any rent be reserved upon 
a lease for life, years, or at will, or not, is not material, 
except only in the cases of leases made by tenant in tail, 
husband and wife, and ecclesiastical persons under $2 Hen. 8. 
c. 28. (See post, IL.) Shep. Touchs. e. 14. 

A lessor who hath the fee cannot reserve rent to-any 
other but himself, his heirs, &c. And if he reserves a rent 
to his executors, the rent shall be to the heir, as incident to 
the reversion of the land, 1 Jnst. 47. 

Neither can a power of re-entry upon breach of covenant 
in a lease be reserved to a stranger to the estate. 4 Taunt. 23, 

The lessor may take a distress on the tenements let for the 
rent; or may have action of debt for the arrears, &c. Also 
land leased shall be subject to those lawful remedies which the 
lessor provides for the recovery of his rent, possession, &c. 
into whose hands soever the land comes. Cro. Jac, 300, 

Leases for lives or at will, or for years, may be made 
of any thing corporeal or incorporeal that lieth in livery or 
grant. Shep. Touch. 268. Consequently land, advowsons, 
tithes, commons, franchises, estovers, annuities, rent charges, 
or corodies, may be leased for years. 

Some incorporeal hereditaments, however, form an excep- 
tion to the above rule. Dignities which are only grantable 
by the crown cannot be granted for years, Co. Lit. 16 b.; 9 
Rep. 97 b., Neither can offices of public trust, particularly 
those relating to the administration of justice. 9 Rep. 97 b.; 
Cro. Car. 587. 8. P. Butas the inconvenience and danger of 
their passing to unskilful executors, &c. are avoided by leasing 
them for years during the life of the grantee, such form of 
demise has been held good. 6 Mod. 57.8, C. Ld. Ray. 1005. 

But offices requiring mere common diligence, and which 
may be executed by deputy without affecting the public, may 
be leased for years, as the offices of postmaster-general ; 
Hard. 352; king's printer, ibid. 352; warden of ports and 
havens, ib. 354; and such as are ministerial in courts of jus- 
tice, as surveyor of the green-wax, sealer of writs and sub- 
penas, &c, Bro. Abr. Leases, 40. 

Goods and chattels may also be leased for years. Thus, 
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cattle and other live and dead stock may be demised by them 
selves, and the lessee shall have the use and profit of them 
during the term; and if they die, they become his absolute 
property. Bro. Abr. Leases (A.) So their young shall be 
long to the lessee, wherein they differ from dead stock ; 

the lessor shall, at the end of the lease, have any addition 
made to it as part of the original thing demised. Ibid. 

No tenant shall take leases of above two farms, in a 
town, village, &e. nor hold two unless he dwell in the parish 
under penalties and forfeitures, by 25 Hen. 8. e. 13. § 1 
See also 21 Hen. 8. c. 13. to which statutes there is not any 
regard now paid. 

1. A lease may be made either in writing or by word o 
mouth: itis sometimes made and done by record, as fine, 
very (now abolished,) &c, and sometimes and most frequentl 
by writing, called a lease by indenture; albeit, it may be also 
made by deed-poll ; and sometimes also it is (as it may be of 
land or any such like thing grantable without deed for life, ox 
never so many years,) by word of mouth, without any writing 
and then itis called a lease-parol. Sheph. Touchst. c. 14,—B 
by the statute of frauds, 29 Geo, 2. c, 3. leases of lands must 
be in writing, and signed by the parties themselves, or thei 
agents duly authorized, ini they will operate only a 
leases at will; except leases not exceeding three years. 

A parol agreement to lease lands for four years create! 
only a tenancy at will. 4 Term Rep. 680.—But see 8 Te 
Rep. 3, that a lease by parol enures as a tenancy from yeat 
to year; the meaning of the statute of frauds being that such 
an agreement should not operate as a term, 

A lease may be made by all the ways above mentioned 
either for life, for years, or at will.—For life; as for life o 
the lessee, or another, or both,—For years, i. e. for a certain 
number of years, as 10, 100, 1000, or 10,000 years, month! 
weeks, or days, as the lessor and lessee do agree. And the 
the estate is properly called a term for years; for this word 
term doth not only signify the limits and limitation of tim 
but also the estate and interest that doth pass for that ti 
These leases for years do some of them commence in pra 
senti, and some in futuro at a day to come; and the lease 
is to begin in futuro is called an interesse termini, or future in 
terest.—At will; i.e, when a lease is made of land to be hel 
at the will and pleasure of the lessor and lessee together 
and such a lease may be made by word of mouth, as well 
the former. Sheph. Touchst. c. 14, 

If the lease be but for half a year, or a quarter, or any le 
time, this lessee is respected as a tenant for years, and is stiled 
so in some legal proceedings ; a year being the shortest teri 
which the law in this case takes notice of. Lit. § 58. 

These estates for years were originally granted to me 
farmers or husbandmen, who every year rendered some equi 
valent in money, provisions, or other rent, to the lessors 
landlords; but in order to encourage them to manure ang 
cultivate the ground, they had a permanent interest granted 
them, not determinable at the will of the lord; and yet thi 
possession was esteemed of so little consequence, that th 
were rather considered as the bailiffs or servants of the loré 
who were to receive and account for the profits at a sett 

rice, than as having any property of their own; and, the! 
fore, they were not allowed to have a freehold estate 
their interest (such as it was) vested after their deat! 
their executors, who were to make up the accounts of tl 
testator with the lord and his other creditors, and were en 
titled to the stock upon the farm. The lessee’s estate mig! 
also, by the ancient law, be at any time defeated by a commo? 
recovery, suffered by the tenant of the freehold, which an 
hilated all leases for years then subsisting, unless afterwat! 
renewed by the recoverer, whose title was supposed super 
to his by whom those leases were granted. Co. Lit. 46. 

While estates for years were thus precarious, it is no Wo 
der that they were usually very short, like the modern I 
upon rack-rent ; and, indeed, we are told, that by the ancii 
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Jaw no leases for more than forty years were allowable; be- 
cause any longer possession (especially when given without 
any livery, declaring the nature and duration of the estate,) 
might tend to defeat the inheritance. Mirr. c. 2. § 27; Co. 
Lit. 45, 46. Wet this law, if ever it existed, was soon anti- 
quated ; for we may observe, in Madox’s collection of ancient 
instruments, some leases for years of a pretty early date, 
which considerably exceed that period ; and long terms for 
three hundred or one thousand years were certainly in use in 
the time of Edward III. and probably of Edward I. But 
certainly when by 21 Hen, VIII. c. 5. the termor (thatis, he 
who is entitled to the term of years) was protected against 
these fictitious recoveries, and his interest rendered secure 
and permanent, long terms began to be more frequent than 
before, and were afterwards extensively introduced, being 
found extremely convenient for family settlements and mort- 
gages; continuing subject, however, to the same rules of suc- 
cession, and with the same inferiority to freeholds, as when 
they were little better than tenancies at the will of the land- 
lord. 2 Comm. c. 9. 

Every estate which must expire at a period certain and 
prefixed, by whatever words created, is an estate for years, 
and therefore this estate is frequently called a term, terminus, 
because its duration or continuance is bounded, limited, and 
determined; for every such estate must have a certain begin- 
ning and certain end Co. Lit. 45. 

A demise having no certain commencement is void ; for 
every contract sufficient to make a lease ought to have cer- 
tainty in commencement, in the continuance, and in the end. 
Vaugh. 85; 6 Rep. 58. 

But id certum est, quod certum reddi potest : therefore if a 
man make a lease to another, for so many years as J. 8. shall 
name, it is a good lease for years; for though it is at present 
uncertain, yet when J. S, hath named the years, it is then re- 
duced to a certainty. 6 Rep. 35. If no day of commencement 
is named in the creation of this estate, it begins from the 
making or delivery of the lease, Co, Lit, 46. A lease for 
so many years as J, S, shall live is void from the beginning ; 
for it is neither certain, nor can ever be reduced to a cer- 
tainty, during the continuance of the lease. Co. Lit. 45. 
And the same doctrine holds if a parson make a lease of his 
glebe for so many years as he shall continue parson of Dale, 
for this is still more uncertain. But a lease for twenty or 
more years, if J. S. shall so long live, or if he should so 
long continue parson, is good; for there is a certain period 
fixed beyond which it cannot last, though it may determine 
sooner on the death of J. S, or his ceasing to be parson there. 
Co, Lit, 45. 

‘The law reckons an estate for years inferior in interest, as 
pai tr to an estate for life, or an inheritance; an estate 
for life, even if it be pur auter vie, is a freehold; but an 
estate for a thousand years is only a chattel, and reckoned 
part of the personal estate. Co. Lit. 45, Hence it follows, 
that a lease for years may be made to commence in futuro, 
though a lease for life cannot. As if one grants lands to 
another to hold from Michaelmas next for twenty years, this 
is good; but to hold from Michaelmas next for the term of 
his natural life, is void. For no estate of freehold can com- 
mence in futuro, because it cannot be created at common law 
without livery of seisin, or corporal possession of the land ; 
and corporal possession cannot be given of an estate now, 
which is not to commence now, but hereafter. 5 Rep. 94. 
And because no livery of seisin is necessary to a lease for 

ears, such lessee is not said to be seised, or to have true 
legal seisin of the lands. Nor indeed does the bare lease 
vest any estate in the lessee ; but only gives him a right of 
entry on the tenement, which right is called, as has been 
already remarked, his interest in the term, or interesse ter~ 
mini; but when he has actually so entered, and thereby 
accepted the grant, the estate is then and not before vested 
in him, and he is possessed, not properly of the land, but of 
the term of years; the possession or seisin of the land 
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remaining still in him who hath the freehold. Co. Lit. 46. 
Thus the word term does not merely signify the time speci- 
fied in the lease, but the estate also and interest that passes 
by that lease; and therefore the term may expire, durin, 
the continuance of the time, as by surrender, forfeiture, anc 
the like. For which reason if one grant a lease to A. for the 
term of three years, and after the expiration of the said 
term, to B. for six years, and A, surrenders or forfeits his 
lease at the end of one year, B.’s interest shall immediately 
take effect; but if the remainder had been to B. from and 
after the expiration of the said three years, or from or after 
the expiration of the said time, in this case B.'s interest will 
not commence till the time is fully elapsed, whatever may 
become of A.’s term. Co. Lit. 45. 

A freehold lease for three lives differs from a chattel lease 
only in this, viz. that the habendum is to the lessee, his heirs 
and assigns, for and during the natural lives of him the said 
C.D., E. his wife, and T. D. his son, and during the na- 
tural life of every and either of them longest living, And in 
every covenant, the lessee covenants for himself, his heirs 
and assigns; and the covenants are the same as in a chattel 
lease, with the addition of a letter of attorney at the end, to 
deliver possession and seisin, as in a deed of feoffment, Dict. 

Though a lease for life cannot be made to commence in 
futuro, by the common law, because livery cannot be made 
to a future estate, yet where a lease is made for life, haben- 
dum at a day to come, and after the day the lessor makes 
livery, there it shall be good ; and a lease in reversion may 
be made for life, which commences at a day that is future. 
5 Rep. 94; Hob, 314; 1 Inst. 5. A lease for years may 
begin from a day past, or to come, at Michaelmas last, 
Christmas next, three or four years after, or after the death 
of the lessor, &e. though a term cannot commence upon a 
contingency which depends on another contingency. 1 Inst. 
5; 1 Rep. 156. If one make a lease for years, after the 
death of A. B, if he die within ten years, this is a good lease, 
in case he dies within that time, otherwise not, Plond. 70. 
And where a man has a lease of lands for eighty years, and 
he grants it to another to hold for thirty years, to begin after 
his death, it will be good for the whole thirty years, provided 
there be so many of the eighty to come at the time of the 
death of the lessor. Bro. Grant, 54; 1 Rep. 155. A lease 
made from the lessor's death, until a certain year, (i.e. A. D. 
1800,) is good ; and if a lease be during the minority of J. S. 
or until he shall come to the age of twenty-one years, these 
are good leases ; and if he dies before his full age, the lease 
is ended. Hob. 155. A person grants a rent of 20/. a year 
till one hundred pounds be paid, it is a lease of the rent for 
five years. Co, Lit. 42. If a man makes a lease of land to 
another, until he shall levy out of the profits one hundred 
panan or he is paid that sum, &c. this will be a lease for 
life, determinable on the payment of the hundred pounds, if 
livery and seisin be made; but if there is no livery, it will 
not be good for years, but void for incertainty. 21 Assis, 
18; Plond, 27 ; 6 Rep. 35. See Livery of Seisin, 

A lease for years to such person as A. B. shall name, is 
not good; though it may be for so many years as he shall 
name, not as shall be named by his executors, &c. for it must 
be in the lifetime of the parties. Hob. 173; Moor, 911. 

If one makes a lease for a year, and so from year to year, 
it is a lease for two years; and afterwards it is but an estate 
at will, 1 Mod. 4; 1 Lutw. 213. And if from three years 
to three years, it is a good lease for six years ; also if a man 
make a lease for years without saying for how many, it ma 
be good for two years, to answer the plural number. | 
Instit. 265. ‘ 

If a parson makes a lease of his glebe for three years, and 
so from three years to three years, so long as he shall be par- 
son, it is « good lease for six years, if he continue parson so 
long. 6 Rep. 35; 3 Cro, 511. 

Lease for one year, and so for two or three years, or any 
further term of years, as lessor and lessee shall think fit and 
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agree, after the expiration of the said term of one year; this 
isa lease for two years; and after every subsequent 
year begun, is not determinable till that be ended. 1 Wils. 
part 1, p. 262. But if the original contract were only for 
year, or if it were at so much per annum rent, without met 
tioning any time certain, it would be a tenancy at will after 
the expiration of the year; unless there were some evidence 
by a regular payment of rent, annually or half-yearly, that 
the intent of the parties was that he should be tenant for a 
year. Bull. N. P. 84 (2d ed.) 

In case of a tenancy from year to year, as long as both 
parties please, if the tenant die intestate, his administrator 
has the same interest in the land which the intestate had. 
8 T. R. 183. 

A lessee hath a term for a year by parol, and so from year 
to year, so long as both parties please; if the lessee enters 
on a second year, he is bound for that year, and so on; and 
if there is a lease by deed for a year, and so from year to 
year as long as both parties agree, this is binding but for one 

ear; though if the lessee enters upon the second year, he 
is for that year bound : if it is for a year, and so from year 
to year, so long as both parties agree, till six years expire, 
this is a lease for six years, but determinable every year at 
the will of either party; but if it is for a year, and so from 
year to year till six years determine, this is a certain lease 
for six years, Mod. Ca. 215. IfA. make a lease of land to 
B. for ten years, and it is agreed between them that he shall 
pay fifty pounds at the end of the said term, and if he do so, 
and pay fifty pounds at the end of every ten years, then the 
sud Esha Ea ame pa ae i grant of the lands, 
from ten years to ten years continually following, extra me- 
moriam hominum, &c. Though this be a good lease for the 
first ten years, as for all the rest it is incertain and void ; 
by covenant a further lease may be made for the like term of 
years, Plowd. 192; 2 Shep. Abr. 876, 

A. and B. covenant in a lease for sixty-one years, “ that 
at any time within one year after the expiration of twenty 
years of the said term of sixty-one years, upon the request 
of the lessee, and his paying 6l. to the lessors, they would 
execute another lease of the premises unto the lessee, for 
and during the further term of twenty years, to commence 
from and after the expiration of the said term of sixty-one 
years, and so in like manner at the end and expiration of 
riage twenty years, during the said term of sixty-one years, 
for the like’ consideration, and upon the like request, would 
execute another lease for the further term of twenty years, 
to commence at and from the expiration of the term then 
last before granted.” Under this covenant the lessee can- 
not claim a further term of twenty years after the end of 
the lease, if he has omitted to claim a farther term at the 
end of the first and second twenty years in the lease. 
1 T. R, 229. See Bateman v. Murray, Parl. Cases, tit. 
Lease. 

A lease made to a man for seven years, if D, shall live so 
long, who is dead when the lease is made ; by this the lessee 
hath an absolute lease for seven years. 9 Rep. 63, Lease 
for life is granted, and says, that if the lessee within one 
year do not pay 20s. then he shall have but a lease for two 
years; here, if he pays not the money, he shall have only 
the two years, although livery of seisin be had thereon. 
1 Just, 218. Ifa lease be made to A. B. during his own life 
and the lives of C. and D. it is one entire estate of freehold, 
and shall continue during the three lives, and the life of the 
survivor of them; and though the lessee can have it no 
longer than his own life, yet his assignee shall have the 
benefit of it so long as the other two are living. 5 Rep. 18; 
Moor, 32. Where one grants land by lease to Ac B. and 
C. D., to hold to them during their lives, although the words 
“and the longest liver of them” be omitted, they shall hold 
it during the life of the longest liver. 5 Rep. 9. A lease is 
made to a person for sixty years, if A. B. and C, D. so long 
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live; and afterwards A.B. dies, by his death the lease 
determined. Though if the lease be made to one for 
lives of A. B. and C. D. the freehold doth not determine bj 
the death of one of them; and if in the other case of a ter 
the words or “either of them” be inserted in the lease, i 
will be good for both their lives. 13 Rep. 66, 

‘A lease was made to a man for ninety-nine years, if 
should so long live; and if he died within the term, the 
to have it for the residue of the term; this was adjudge 
void as to the son, because there can be no limitation of tl 
residue of a term which is determined. Cro. Eliz. 216. B 
if the words of the lease be, to hold during the residue 
the ninety-nine years, and not during the rest of the ter 
in this case it may be good to the son also, 1 Rep. 158 
Dyer, 253. 

A lease was made for twenty-one years, if the le 
lived so long, and in the service of the lessor; the le: 
died within the term, and yet it was held that the lease co 
tinued, for it was by the act of God that the lessee cou 
serve no longer. Cro. Eliz. 643. 

If a lease be to a man and to her whom he shall take tol 
wife, it is void; because there ought to be such persons 
the time of the commencement of the lease which migh 
take. 4 Leon. 158. When a lease in reversion is grant 
as such after another lease, and that lease is void by rasurt 
&c. the reversionary lease, expectant upon the lease 
years that is void, is void also. Cro. Car. 289, But whel 
a man recites a lease, when in truth there is no lease, or 
lease which is void, and misrecites the same in a point mat 
rial, and grants a further lease, to commence after the di 
mination thereof; in such case the new lease shall beg 
from the time of delivery. Dyer, 93; 6 Rep. 36; Va 
78, 80, &e. 

A man makes a lease for years to one, and afterwards 
a lease for years to another, of the same land; the s 
lease is not void, but shall be good for so many years thered 
as shall come after the first lease ended, Noy's Max. 61 
And if one make a lease for years, and afterwards the le 
enters upon the lands Jet, before the term is expired, an 
makes a lease of these lands to another, this second lease 
a good lease until the lessee doth re-enter: and then the fir 
lease is revived, and he is in thereby. 2 Lill. Abr. 152. 
hath been held that a lease may be void as to one, and si 
good to another; and leases voidable or void for the preset 
may after become good again. 1 Inst. 46; 3 Rep. 51, If! 
lease be made to two, to hold to them and two others, it 
voidable as to the two other persons; and when the two fi 
die, the lease is at an end. 2 Zeon. 1. 

A lease whieh is only voidable, and not absolutely void 
must be made void by the lessor by re-entry; but if a lea 
be void absolutely, there needs no re-entry ; and as a vo 
able lease is made void by re-entry, and putting out tl 
lessee, so it is affirmed by accepting and receiving the 
which acknowledges the lessee to be tenant, 21 
B. R.; 2 Lil, 149, P 

When a term for years in lease, and a fee-simple, meet M 
one person, the lease is drowned in the inheritance; yet 
some cases it may have continuance, to make good cl 
and payments, &e. Poph. 39; 2 Nels. Abr, 1100, 1A 
Jease for years is made to a man and his heirs, it shall go 
his executors. 1 Jnst. 46, 888. And a lease for years, 0? 
withstanding it be a very long lease, cannot be intail 
deed; but may be assigned in trust to several uses, 2 
Abr. 150. A lease is sealed by the lessor, and the lesst 
hath not sealed the counterpart, action of covenant may 2 
brought upon the lease against the lessor; but where 
lease is sealed by the lessee, and not the lessor, nol 
operates, Yelv, 18; Owen, 100. 

If lessee for years loses his lease, if it can be proved 
there was such a term let to him by lease, and that is noti 
termined, he shall not lose his term; so it is of any O" 
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estate in lands, if the deed that created it be lost, for the 
estate in the land is derived from the party that made it, and 
not from the deed, otherwise than instrumentally and decla- 
rative of the mind and intent of the party, &c, 2 Lil. Abr. 
152. 

A man out of possession cannot make a lease of lands, 
without entering and sealing the lease upon the land. Dalis. 
81. The lessce is to enter on the premises let; and such 
lessee for years is not in possession, so as to bring trespass, 
&e. until actual entry; but he may grant over his term be- 
fore entry. 1 Inst. 46; 2 Lil, 160. If a lessee of a future 
interest never enters by virtue of his term, but enters before, 
and continues after the commencement of the term, and then 
the lessor ousts him, the lessee may assign over his term of 
the land. 1 Lev. 47. But a lease to begin at Michaelmas, if 
the lessee enters béfore Michaelmas, and continues the pos- 
session immediately, is adisseisin. bid. 46, 

Ifa lease be made of a close of land, by a certain name, in 
the parish of A., in the county of B., whereas the close is in 
another county, the said ati extending into both counties, 
such a lease is good to pass such land ; though where a house 
is leased without a name, and the parish is mistaken, it hath 
been held otherwise. Dyer, 276, 292. 

Land and mines are leased to a tenant; this only extends 
to the open mines, and the lessee shall not have any others, if 
there are such; and if land and timber are demised, the les- 
see is not empowered to sell it. 2 Lev. 184; 2 Mod. 193, 
A man makes a lease of lands for life, or years, the lessee 
hath but a special interest in the timber trees, as annexed to 
the land, to have the mast and shadow for his cattle; and 
when they are severed from the lands, or blown down with 
wind, the lessor shall have them as parcel of his inheritance, 
4 Rep. 62; 11 Rep. 81. 

A demise of premises in Westminster, late in the occupa- 
tion of A., particularly describing them, part of which was a 
Fard doen notpivds anosa ina aea yard, which 
was then in the occupation of B., another tenant to the lessor; 
and the lessor in an ejectment brought to recover the cellar, 
is not estopped by his deed from going into evidence, to show 
that the cellar was not intended to be demised. Whether 
parcel or not of the thing demised is always matter of evie 
dence, 1 T. R, 701, 

Declarations by tenants are admissible evidence after their 
death, to show that a certain piece of land is parcel of the 
estate which they occupied; and proof that they exercised 
acts of ownership in it, not ot by contrary evidence, is 
decisive. 2 T. R. 53. 

If the substance of a lease be put in writing, and signed by 
the parties, though it be not sealed, it shall have the effect of 
a lease for years, &e. Wood's Inst. 266. Buta lease in writ- 
ing, though not under seal, cannot be given in evidence, 
unless it be stamped. 1 T. R. 735. Articles with covenant 
to let and make a lease of lands, for a certain term, at so 
much rent, have been adjudged a lease. Cro, Eliz. 486. In 
a covenant with the words “ have, possess, and occupy lands, 
in consideration of a yearly rent,” without the word demise, 
it was held a good lease; and a licence to occupy, take the 
profits, &e. which passeth an interest, amounts to a lease, 
3 Bulst. 204; 3 Salk. 223. An agreement of the parties, 
that the lessee shall enjoy the lands, will make a lease ; but if 
the agreement hath a reference to the lease to be made, and 
implies an intent not to be perfected till then, it is not a per- 
fect lease until made afterwards, Bridg. 13; 2 Shep. Abr. 
374. Ifa man, on promise of a lease to be made to him, 
lays out money on the premises, he shall oblige the lessor 
afterwards to make the lease; the agreement being executed 
on the lessee’s part, where no such expense hath been, a bare 
pons of the lease for a term of years, though the lessee 

ave possession, shall not be good without some writing, 
Preced. Chan. 561. See Agreement. 

A paper containing words of present contract, with an 
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agreement that the lessee should take possession immediately, 
and that a lease should be executed in future, operates only 
as an agreement for a lease, and not as a lease itself. 1 Z. R. 
735. But an instrument containing words of present demise 
will operate as a lease, if such appears to be the intention of 
the parties, though it contain a clause for a future lease. 
Poole v. Bentley, 12 East, 168; 15 East, R. 244; 3 Taunt. 65. 

An instrument on an agreement-stamp reciting that A. in 
case he should be entitled to certain copyhold premises on 
the death of B. would immediately demise the same to C., 
declaring that he did thereby agree to demise and let the 
same, with a subsequent covenant to procure a licence to let 
from the lord, operates as an agreement for a lease, and not 
as an absolute demise. 2 T. 2. 739. R 

Words in an agreement that A. shall hold and enjoy, &c. 
if not accompanied with restraining words, operate as words 
of present demise ; otherwise, if they be followed by others, 
which show that the parties intended that there should be a 
Jease in future, The whole must depend on the intention of 
the parties, 5 Z. R. 163. 

These words in an instrument, “ Be it remembered, that 
I. B. hath let, and by these presents doth demise,” &c. held 
to operate as a present demise, although the instrument 
contained a further covenant for a future lease. 5 7. Ry 
165, 

The provision as to a future lease does not necessarily 
prevent the instrument from operating as a present demise, 
especially if the terms of the future lease are ascertained at 
the time of signing the instrument. 8 Bing, 182. It is to be 
collected from the whole instrument, whether it is intended 
to operate as a present demise or as a mere executory agree- 
ment. 7 Bi 590; 8 Bing. 178. Though the words are 
“agree to let,” it may be a present demise, if such appears 
the intention. 7 Bing. 594. If the words of the instrument 
are ambiguous, the court will call in aid the acts of the par- 
ties done under it as a clue to their intention, 8 Bing. 181, 
“ G, F. does this day agree to let to J. S. three cottages for ten 
years; he further agrees to build a store-house, and make a 
cellar, at the rent of 35/.; he agrees to pay the ground rent, 
and has this day received 4/, from J, S. in earnest Held, an 
actual demise, and not a mere agreement. 7 Bing. 590 ; and 
see 8 Bing, 178; 2 N. § M. 187. 

‘A lease at will, is at the will of the lessor or lessee, or 
regularly at the will of both paces. 1 Inst. 55. Accordin, 
to the strict letter of the old law, such a tenancy, as it PERES 
only by the mutual will of the lord and tenant, might have 
been put an end to at any time by either party. Co. Lit.55 a; 
2 Comm, 145, Butin modern times estates at will have been 
looked upon with an unfavourable eye by the courts of law, 
and it is now clearly settled that where the relation of land- 
lord and tenant is created without any limitation as to time, 
it is a tenancy from year to year, and not determinable at the 
will of either party, not even at the end of the current year, 
unless by a regular notice to quit. 3 7. R. 16; 6 T. R,2973 
7 T.R. 83; 8 T.R. 3; 8 East, 165. However a tenancy at 
will may still be created if two parties agree to let and take 
certain premises so long as both shall please, reserving a 
compensation accruing from day to day, without reference to 
any aliquot portion of a year ; this will be strictly a tenancy 
at will. 4 Taunt. 128. And it would seem that a person 
who is permitted to live in a house rent-free, and without any 
limitation as to time, is still in the eye of law a tenant at 
will. Russ. § R. C. C. 498, 525, And see post, 4. 

2, All persons seised or possessed of lands, may dispose of 
them according to the nature and quantity of their estates, 
provided they are under no legal dispbility. Where such 
disability exists, the demise may be either yoid or voidable. 

He that is seised of an estate for life, may make a lease 
for his life according as he is seised; also he may make a 
lease for years of the estate, and it shall be good as long as 
the estate for life doth last; one possessed of lands for years 
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may make a lease for all the years except one day, or any 
short part of the term; and if lessee for years make a lease 
for life, the lessee may enjoy it for the lessor’s life, if the 
term of years last so long; but if he gives livery antl seisin 
upon it, this is a forfeiture of the estate for years. Wood's 
Inst, 267. 

If a person having an interest for three years make a lease 
for five years, it will be good for the three years, for though 
he exceed his authority, the lease is only void for the excess. 
Bull. N. P. 106. 

Tf tenant in tail or for life make a lease generally, it shall 
be construed for his own life. 1 Inst. 42. 

No restraint is imposed on civil corporations, as mayor and 
commonalty, bailiffs, burgesses, and the like, by common law 
or by statute, and they may therefore, consistently with their 
bye-laws, lease their lands for life or years, so as to bind 
their successors. 1 Sid. 161, 162. 

With respect to statutable leases by ecclesiastical corpora- 
tions, and tenants in tail, see post, II, 

Joint-tenants, tenants in common, and coparceners, may 
make leases for life, years, or at will, of their own parts, 
which shall bind their companions; and in some cases, per- 
sons who are not seised of lands in fee, &c, may make leases 
for life or years, by special power enabling them to do it ; 
when the authority must be exactly pursued, Wood's Inst. 
267. But there is a difference, where there is a general 
power to make leases, and a particular power. See ante, and 
8 Rep. 69. 

If joint-tenants join in a lease, this shall be but one lease, 
for they have but one freehold; but if tenants in common 
join in`a lease, it shall be several leases of their several in- 
terests. 2 Ro, Abr, 64; Com, Dig. tit. Estates, (G.6.); Bac, 
Abr. Leases, (I 5.) 

‘A lease by a feme covert is altogether void, for by matriage 
the free agency of the woman is suspended. Co, Lit, 46, 
351 b; 2 Comm. 293, 

If an infant be seised of land in fee-simple, and he make a 
lease for years of it, rendering no rent, this lease is void; but 
if there De a rent reserved upon the lease, then the lease is 
but voidable, and may, by the acceptance of the rent by the 
infant after his full age, be made good. Shep. Touchst, c. 
14. cites 9 H. 7. c. 24 ; 18 E. 4.0.2; Plomd. 545, In 3 Burr. 
1806, it is said to have been long settled, that an infant may 
make a lease without rent, to try his title; and that all 
leases by an infant, whether with or without rent, if made by 
deed, are voidable only. See Infant, and Bac. Abr. tit Leases 
B.; and addenda, (ed. by Gwillim & Dodd.) 

By 1 W. 4. c. 68. § 12. infants and femes covert may by 
their guardians, &¢, apply to the Courts of Chancery or Ex- 
chequer, or to the Courts of Equity of the counties palatine 
of Lancaster and Durham, as to land within their jurisdiction, 
by petition or motion in a summary way; and by the order 
of those Courts respectively may by deed surrender leases 
for lives or years, and take new leases for lives or years of the 
premises comprised therein. 

§ 16. infants and femes covert may, under the direc- 
tion of the Court of Chancery, accept of surrenders of leases, 
and grant renewals thereof; and by § 17. infants may grant 
leases of their lands, under the direction of the Court, where 
it is for the benefit of their estates. 

By § 18. if persons bound to renew are out of the jurisdic- 
tion of the Court, it may, on the petition of the parties enti- 
tled to such renewals, appoint persons to renew leases in the 
names of the individuals who ought to have renewed. 

‘An idiot, or person non compos mentis, may make leases 
which will be primd facie binding; though after office found, 
the king, as guardian of insane persons, may avoid such 
leases. Co, Lit. 247a; 4 Rep. 123; and so after his death, 
they may be avoided by his heir. Ibid, 

For the provisions of the 1 W. 4. e. 65, with respect to 
leases to or by lunatics, see Idiots, IV. 2. 
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By various acts of parliament, and also by private settle 
ments, a power is granted of making leases in possession 
but notin reversion, for a certain time; the object being tl 
the estate may not be incumbered, by the act of the party 
beyond a specific time. Yet persons who had this limit 
power of making in possession only, had frequently demise 
the premises to hold from the day of the date ; and the Courts 
in several instances had determined that the words “ fron 
the day of the date,” excluded the day of making the deed 
and that in consequence these were leases in reversion, an 
void; but this question having been brought again befor 
the Court of B. R., it was determined that the words ‘ fron 
the day’ might either be inclusive or exclusive ; and ther 
fore that they ought to be construed so as to effectuat 
these important deeds, and not to destroy them, Pugh ¥ 
Leeds, (Duke,) Comp. 714; and see Doug. 58, 185, in notis 

The lease of a tenant for life, who has power of leasin 
under certain conditions, must strictly comply with the com 
ditions; and if it vary from them in the interest demised, 0 
the rent reserved, it cannot be supported against the remail 
der-man. 5 T.R. 567. 

Under a settlement, with power to every tenant for life 
possession to lease for any term of years not exceeding 2) 
years, or for the life or lives of any one, two, or three perso 
or persons, so as no greater estate than for three lives, be 
any one time in being in any part of the premises ; held th 
a lease made by tenant for ie for ninety-nine years, dete 
minable on lives, as it might exceed twenty-one years, wi 
void at law, and not even good pro tanto for the twenty-on 
years, 10 East, 158. 

Of all kinds of power the most frequent is that to mal 
leases. In the making such leases, all the requisites parti 
cularly specified in the power must be strictly observed 
such leases must contain all such beneficial clauses and ri 
vations as ought to be for the benefit of the remainder-mi 
the principle being, that the estate must come to him in 
beneficial a manner as the ancient holders held it, See 
Burr, 120, and tit. Power.—If a man hath power to lease fo 
ten years, and he leaseth for twenty, the lease shall be good 
in Sit for ten years. 1 Ch, Ca, 23, See further 
Touchst. c. 14, in n. k 

Where lessor leased lands which he held in fee, with others 
of which he was only tenant for life, at one entire rent, 
the lease was not well executed according to the power, it 
held, that the lease was good for the lands in fee, thougl 
for the other lands, for the rent might be apportioned. 
Maw. § Sel. 276. 

A lease executed by the tenant for life, in which the 
versioner, who was then under age, is named, but who do 
not execute the lease, is void on the death of the tenant fl 
life; and an execution by the reversioner only afterward 
no confirmation of it, so as to bind the lessee in an action 
covenant, 1 T, R. 86. 

Under the settlement of an estate with a power to 
tenant in possession to let all or any part of the premises, 
as the usual rents be reserved, a lease of tithes which had 
been let before was held void. In these cases, the intenti 
of the parties is to govern the Court in construing the po’ 
3 T. R. 665. 

Where tenant for life has a power “to grant leases in pos 
session, but not by way of reversion or future interest” 
lease fa verba de presenti is not contrary to the pol 
though the estate, at the time of making the lease, was b 
by tenants at will, or from year to year; if, at the time, thé 
received directions from the grantor of the lease to pay 
rent to the lessee. Dougl. 565; Goodtitle v; Funucan, 

Under a power to demise for twenty-one years in po 
sion, and not in reversion, a lease dated in fact on 1 
February, habendum from 25th March next ensuing, the d 
thereof, is good if not executed and delivered till after 
25th March, for it then takes effect as a lease in possession W 
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reference back to the date actually expressed. 10 Æ. R. 
427. 

A lease Purported on the face of it to have been made on 
the 25th of March, 1783, habendum to the lessee from the 
25th of March now last past, for 35 years.. There was evi- 
dence to show that the lease was not executed until after the 
25th March, 1783, Held, that it took effect from the deli- 
very, and not from the date; and consequently that the term 
commenced on the 25th March, 1783, and not on the 25th of 
March, 1782. 4 B. & C. 272, and see ibid. 908. 

Under a power “ to lease all manors, messuages, lands, &c. 
so as there be reserved as much rent as is now paid for the 
same,” such parts of the estates enumerated in the power as 
have never been demised may be let; but in a family settle- 
ment of an estate consisting of some ground always occupied 
with the family seat, and of lands let to tenants upon rents 
reserved, the qualification annexed to the power of leasing, 
“ that the ancient rent must be reserved,” excludes the 
qnbionshouse and lands about it never let. Doug. 565—9, 

4, 

Under a power to lease, reserving the best rent, a lease at 
£43 a year cannot be impeached by shewing that two specific 
offers to give £50 and £60 for the premises were rejected 
by the lessor, for all other requisites of a good tenant may 
be regarded by him as well as the mere amount of the rent 
offered. 10 Hast, 278, 

Where premises have been jointly let by one demise at one 
rent, and the power directs ‘that the letting shall be at the 
accustomed rent, a part of such premises may be demised, 
reserving a rent bearing the same proportion to the old 
rent that the premises demised by the new lease bore to the 
whole premises formerly demised. 5 B, § Adol. 863. 

Under a power to a tenant for life to lease for years, re- 
serving the usual covenants, &c, a lease made by him con- 

aining a proviso that in case the premises were blown down 

or burned, the lessor should rebuild, otherwise the rent 

should cease, was held void, the jury finding that such cove- 
as unusual, 1 7, R, 705: ` 

By the Bankrupt Act, 6 G. 4. c. 16. § 77. the powers 
vested in any bankrupt, which he might execute for his own 
benefit, may be executed by his assignees ; and this clause, 
of course, extends to any power of leasing which he may 
possess. 

By the Insolvent Act, 7 G. 4. c. 57. and which has been 
continued by subsequent statutes, powers of leasing vested in 
insolvents may be exercised by their assignees. 

. 3: If a house falls down by tempest, &c. the lessee hath an 
interest to take the timber to re-edify it for his habitation, 
4 Rep. 68, 

‘Tenants suffering houses to be uneovered or in decay ; 
taking away wainseot, &c. fixed to the freehold, unless put 
up by the lessee and taken down before the term is ex- 
pired; cutting down timber-trees to sell; permitting young 
trees to be destroyed by cattle, &c. ; ploughing up ground 
that time out of mind hath not been ploughed; not keeping 
banks in repair, &e. are guilty of waste. 1 Inst. 52; Dyer, 
875 1 Salk. 368, 

Lessees are bound to repair their tenements, except it be 
mentioned in the lease to the contrary, Though a lessee for 
years is not obliged to repair the house let to him, which is 
burnt by accident, if there be not a special covenant in the 
lease that he shall leave the house in good repair at the end 
of the term; yet if the house be burnt by negligence, the 
lessee shall repair it, although there be no such covenant, 
Pasch. 24 Char. B. R. A lessee at will is not bound to sus- 
tain or repair, as tenant for years is. If the house of such 
tenant is burnt down by negligence, action lies not against 
the tenant; but action lies for voluntary waste, in pulling 
down houses or cutting woods, &c. 5 Rep. 13. See Fire. 

Tn an action of covenant for non-repair, the question is, 


iiher, the covenant to repair has been substantially com- 
or, 11, 
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plied with, Minute damage, as the non-repair of the broken 
glass of a sky-light, is not sufficient to constitute a breach ; 
and where the verdict is for the defendant, the court will not 
grant a new trial to enable the plaintiff to recover nominal 
damages. 1 M. & Rob. 173. 

A lessee who covenants to pay rent and to repair, with 
an exception of casualties by fire, is liable upon the cove- 
nant for rent, though the premises are burnt down, and not 
rebuilt by the lessor after notice. 1 T. R. 310; Anstr. Rep. 
Scac. 687; or if there is no covenant under seal, the land- 
lord may in such case recover for use and occupation; Baker 
v. Holtzapfil, 4 Taunt. 45; sed vide Ry. & Moo. 268, from 
which it appears the tenant cannot be liable in this action 
if he has no beneficial occupation; but see Brown v. Quilter, 
Amb. 619, where the tenant was relieved in equity, the land- 
lord haying recovered the value against the insurer; but in 
general equity will not relieve or grant an injunction in such 
a case; Holtzapffel v. Baker, 18 Ves. 115. 3 

A covenant on the part of the lessor, at the end of eighteen 
years of the term, or before, on the request of the lessee, 
to grant a new lease of the premises for the like term of 
twenty-one years, at the like rent, mith all covenants as in 
that indenture contained, was held to be satisfied by a tender 
of such a new lease, containing all the former covenants, exs- 
cept the covenant for future renewal, 7 East, 237, See Conp. 
819. 

A lessee of land in the Bedford Level cannot, to an action 
by his landlord for a breach of covenant, object that the 
lease was void by the 15 Car. 2. c. 17. because not registered ; 
that act not avoiding it between the parties themselves, but 
only postponing its priority with respect to subsequent in- 
cumbrances, 10 Hast, 350. 

Covenant will lie against an original lessee, before he takes 
actual possession ; and so before actual possession, against 
an assignee, under an absolute indefeasible assignment of the 
whole interest in the term; and against a mortgagee of the 
term, though he has never entered. Williams v. Bosanquet, 
1 Brod. & B. 288, which over-rules the contrary decision of 
Eaton v. Jaques, Dough. 455. 

A covenant on the part of a lessor, his executors, &c. and 
assigns, not to hire persons to work on the premises, who 
were settled in other parishes, without a parish certificate, 
was held not to run with the land, or bind the assignee of 
the lessee, 10 Last, 130. 

But a covenant in a lease, that the lessee, his executors and 
administrators, shall constantly reside on the demised pre- 
mises during the demise, is binding on the assignee of the 
lessee, though he be not named. 2 H. Bla. 133. 

Whether a covenant by the lessee to insure is, in general, 
a covenant running with the land, is a question not decided ; 
but if all the premises are situate within the London bills of 
mortality, it is decided to be so, since the Building Act, 
which extends to that district, compels the insurance office 
to have the money insured laid out in rebuilding the pre- 
mises. Vernon v. Smith, 5 B. & A. 1. 

If a lease contain a covenant that the lessee, his exe- 
cutors, &e, shall not set, let, or assign over, the whole or part 
of the premises, without leave in writing, on pain of forfeiting 
the lease, the administratrix of the lessee cannot under-let 
without incurring a forfeiture, though for less time than the 
whole term: a parol licence to let part of the premises does 
not discharge de lessee from the restriction of such a pro- 
viso, 2 T. R. 425. And so even if part be let to be oc- 
cupied exclusively by a partner, the original lessee still re- 
siding in part of the premises. 1M. § 8. 297. 

Where the lessee covenanted notste allow any trade or 
business to be exercised upon the premises, held that the as- 
signment of the lease to a schoolmaster who had sixty pupils 
was a breach of this covenant. 1 M. § S. 95. 

‘An assignee of a bankrupt, a devise, and a personal re- 
presentative, are assignees in law to the purpose of being 
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liable to actions on a covenant for rent in a lease to the 
bankrupt, devisor, or intestate. Dougl. 184. But whether 
the transfer to them was such an assignment as would occa- 
sion a forfeiture under a provision not to assign, was for 
some time a much litigated question, 3 Wils. 237. Dougl. 
184, in note. 2ÆEgq. Ca. Abr. 100, It is, however, now 
settled, that the common covenant and proviso against as- 
signing do not apply to assignments in law, and that the 
assignee under a commission of bankrupt may assign a lease 
without consent of the lessor, notwithstanding such proviso, 
3 M. § 5. 358. 

And so a warrant of attorney to confess judgment, on which 
a lease is taken in execution, and sold, is no forfeiture of the 
lease under a covenant not to let, set, assign, §c. 8 T. R. 
57. But it being afterwards proved that the tenant gave the 
warrant of attorney to the creditor for the express purpose of 
enabling the creditor to take the lease in execution, this was 
held a fraud on the covenant, and the landlord recovered 
the premises in ejectment. 8 7. R. 300. 

However, a special provision guarding against the bank- 
ruptey of the tenant, may be inserted; for instance, a pro- 
viso in a lease for twenty-one years, that the landlord shall 
re-enter on the tenant’s committing any act of bankruptey, 
whereon a commission shall issue, is good. 2 T, R. 133, 

And so where one leased for twenty-one years, if the tenant, 
his executors, &c, should so long continue to inhabit and dwell 
in the farm-house, and actually occupy the lands, &c,, and 
not let, or assign over, or part with the lease: held that the 
tenant having become bankrupt, and the assignees having 
sold the lease, and the bankrupt being out of possession and 
occupation of the farm, the lessor might maintain ejectment 
without a previous re-entry. 8 Last, 185. 

The bankruptcy of the apran formerly no bar to an 
action of covenant (made before his bankruptey) brought 
against him for rent due after the bankruptey. 4 7. R. 94, 
But now the bankrupt will be discharged from the rent and 
covenants if the assignees accept the lease; or in case they 
decline it, if the bankrupt, within fourteen days after notice 
of their declining, shall deliver up the lease to the lessor; 
6 Geo. 4. c. 16. § 75. The former bankrupt act (49 Geo. 3. 
c. 121, § 19.) was held only to apply to cases between the 
lessor and lessee, and not to cases between the lessee and 
the assignee of the lessee. Buck, 189; 3 B, § A. 521. And 
the lessee who has assigned over, is not discharged by the 
circumstance of his assignee having become bankrupt, and 
having delivered up the lease to the lessor; for the statute 
of the 6 Geo. 4. c. 16. does not put an end to the lease, but 
merely discharges the bankrupt personally from the rents 
and covenants, 3B. § Adol. 211. 

Though a bankrupt cannot give a lien on any particular 
goods, yet he may take a demise, and agree that the rent 
shall be payable on a particular day, e. g. he may agree to 
pay half-a-year’s rent in advance, where by the custom of 
the country half-a-year’s rent becomes due on the day on 
which a tenant enters: and in this case the law gives the 
landlord a power of distraining on that day. 2 f. 2. 600. 
See Distress, Rent. 

Tf both lessee and lessor sign a lease, the lessee is es- 
topped from pleading nil habuit in tenementis to an action of 
debt for rent by the Coe 6 T. R. 62. 

Under a proviso that all assignments of a lease shall be 
void if not enrolled, under-leases are not included; and an 
under-lease is no assignment to the effect of working a for- 
feiture under a proviso not to assign. Dougl. 56 to 58, 184, 
But what cannot be supported as an assignment, shall be 
good as an under-lease, against the party granting it. Dougl, 
188, in note. 

When the whole term is made over by the lessee, although 
in the deed by which that is done, the rent and a power of 
entry for non-payment is reserved to him, and not to the 
original lessor, this is an assignment and not an under-lease, 
Palmer v. Edwards, Dougl. 187, in note; and 8 Taunt, 593 ; 
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but it has lately been held, that it is a lease and not an 
signment, though it is clear that in such a case the lesso 
cannot distrain, since he has no reversion. Preece v. Co 

5 Bing. 24, However, in Curtis v. Wheeler, Moo. § 
498, it was held by Lord Tenterden, that a tenant from yei 
to year, under-letting from year to year, had a reversio 
which entitled him to distrain. In that case the under-lea 
was of parts of the premises demised. 

A landlord cannot maintain an action of covenant for 
against an under-tenant who holds for a term less than 
time granted in the original lease. Hadford v. Hatch, 

12. 

A lessee for twenty-one years, at a pepper-corn rent fo 
the first half-year, and a rack-rent for the rest of the te 
who by agreement was to put the premises in repair, an 
covenanted to pay the land-tax, and all other taxes, rate 
assessments, and impositions, having assigned his term for 
small sum in gross, was held not to be liable to pay the ex 
pensaiat mpaily-walhselther ‘bythe pronen oh Ga 


crease of rent, 3 T. R, 458. 

A lessor, who has a right of re-entry for breach of a co 
venant not to under-let, ech not, by waiving his re-entry 0 
one under-letting, lose his right on a subsequent similar can 
of forfeiture. 4 Taunt. 735. 


And if a lessee exercise a trade canteen to the covenants: 
lying by and 
reis? for thert 


his lease, the landlord does not, by mere! 
nessing the act for six years, waive the for 
must be an express waiver. 3 Taunt. 78. 

So a right of re-entry, accruing by the tenant’s omission 
repair within three months after notice, 


session of the premises and the lease, in fraud of his landlo 
to a person claiming under a hostile title, with the intenti 
of enabling him to assert such hostile title, and not to 
under the lease, it was held a forfeiture of the term. 
M. § R. 187. 

By 32 Hen. 8. c. 84, grantees of reversions have the sal 
remedy against lessees, their executors, &e. as their grantd 
had. ‘See Covenant, IIL. 

4, Lands are leased at will, the lessee cannot deters 
his will before or after the day of payment of the rent, b 
it must be done on that very day; and the law will not al 
the lessee to do it to the prejudice of the lessor, as to 
rent; nor that the lessor shall determine his will to the p 
judice of the lessee, after the land is sown with corn, & 
‘Sid. 339; Lev. 109. For where lessee at will sows the li 
if he does not himself determine the will, he shall have 
corn; and where tenant for life sows the corn, and dies 
executors shall have it; but it is not so of tenant for ye 
where the term ends before the corn is ripe, &c. R 
116. The lessor and lessee, where the estate is at wi 
determine the will when they please ; but if the lessor d 
it within a quarter, he shall lose that quarter's rent ; 
the lessee doth it, he must pay a quarter's rent. 2 Salk. 4 
By words spoken on the ground, by the lessor in the ab 
of the lessee, the will is not determined, but the lessee 
have notice, 1 Just, 55. If a man makes a lease at, 
and dies, the will is determined ; and if the tenant contin 
in possession, he is tenant at sufferance. Ibid. 57. 
where a lessor makes an estate at will to two or three Pi 
sons, and one of them dies, ithas been adjudged this ¢ 
not determine the estate at will. 5 Rep. 10. Tenant at! 
es over his estate to another, it determines his 

Inst, 57, 
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As to the time when the landlord's right to make an entry 
or distress, or bring an action, to recover land in the pos- 
session of a tenant at will, is to be deemed to have accrued, 
see 3 § 4 W. 4. c. 27. § 7. under tit. Limitation of Actions. 

Tenant for term of years hath incident to and inseparable 
from his estate, unless by special agreement, the same es- 
tovers which tenant for life is entitled to, that is to say, 
house-bote, fire-bote, plough-bote, and hay-bote. Co, Lit. 
45. See Bote, Estovers. 

With regard to emblements, or the profits of lands sowed 
by tenant for years, there is this difference between him and 
tenant for life, that where the term of tenant for years de- 
pends upon a certainty, as if he holds from Midsummer for 
ten years, and in the last year he sows a crop of corn, and 
it is not ripe and cut before Midsummer, the end of his 
term, the landlord shall have it, for the tenant knew the ex- 
piration of his term, and therefore it was his own folly to 
sow what he could never reap the profits of. Lit. §68. But 
where the lease for years ean upon an uncertainty, as 
upon the death of the lessor, being himself only tenant for 
life, or being a husband seised in right of his wife, or if the 
term of years be determinable upon a life or lives, in all 
these cases an estate for years not being certainly to expire 
ata time foreknown, but merely by the act of God, the te- 
nant or his executors shall have the emblements in the same 
manner that a tenant for life or his executors shall be en- 
titled thereto. Co. Lit. 56. Not so if it determine by act 
of the party himself; as if tenant for years does any thing 
that amounts to forfeiture, in which case the emblements 
shall go to the lessor and not to the lessee, who hath de- 
termined his estate by his own default, Co. Lit. 55. See a 
recent case on emblements, 5 Barn. & Adol. 105. And see 
2 Comm. 144, and tit, Emblements. 

Persons for whose lives estates are held by lease, &c. re- 
maining beyond sea, or being absent seven years, if no proof 
be made of their being alive, shall be accounted dead, 
19 Car, 2. e. 6, See Life Estate, Occupancy. 

A lease in 1785 for three, six, or nine years, determinable 
at the end of three or six years, by either of the parties, in 
1788, 91, 94, is a lease for nine years, determinable on giving 
reasonable notice to quit. 8 7. R, 463, 

A proviso in a lease, that either party, his executors or 
administrators, might upon notice to the other party, his 
heirs, executors, or administrators, determine it, extends to 
the devisee of the lessor, who was entitled to the rent and 
reversion. 12 Last, 464. 

Under a lease for fourteen or seven years, the lessee only 
has the option of determining it, 9 ast, 15. 

A surrender is either in fact, or by operation of law. Co. 
Lit, 858 a, Since the Statute of Frauds, a surrender of 
things lying in possession cannot be made by parol; but a 
note in writing is sufficient. A surrender of things lying in 
grant, must however be still made by deed; Wils, 26; as 
at common law, Co. Lit. 338 a. 

Where a lease came into the hands of the original lessor, 
by an agreement entered into between him and the assignee 
of the original lessee, “ that the lessor should have the pre- 
mises as mentioned in the lease, and should pay a particular 
sum over and above the rent annually, towards the good- 
will already paid by such assignee,” such agreement operates 
as a surrender of the whole term. 1 7. R. 441. 

‘The mere cancelling a lease is not a surrender within the 
Statute of Frauds, nor is the recital in a second lease that it 
was granted in part consideration of the surrender of a 
former lease, it not purporting in the terms of it to be of 
itself a surrender. See 6 Last, 86. 

But where a lease of lands belonging to a bishoprick was 
surrendered by deed-poll, and a new lease granted in con- 
Sequence of such surrender, which was afterwards avoided 
by the succeeding bishop, it was held the first lease was not 
revived by such avoidance. 1 Barn. & Adol. 847. 
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A., the tenant of a house, three cottages, and a stable 
and yard, let to him for seven years at an entire rent, as- 
signed all the premises to B. for the remainder of the term, 
the house and cottages being in the occupation of under- 
tenants, the stable and yard in that of A, ‘The landlord ac- 
cepted a sum of money, as rent, up to the day of the as- 
signment, which was in the middle of a quarter, B. took 
possession of the stable and yard only. The occupiers of 
the cottages subsequently left them, and before the expira- 
tion of the term, the landlord re-let them, A. paid no rent 
after the assignment, but the landlord received rent from the 
under-tenants ; and before the term expired, he advertised 
the whole premises to be let or sold: held that there was a 
surrender, by operation of law, of all the premises. 1C. 
M. § R. 31. 

Where a tenant under-let part of the premises, and sur- 
rendered the remainder to his landlord, the latter is not 
entitled to recover against the sub-lessee, upon giving half-a- 
year’s notice to quit, in his own name. Pleasant v. Benson, 
14 East, 234. 

If a landlord lease for seven years by parol, and agree 
that the tenant shall enter at Lady-day, and quit at Candle- 
mas; though the lease be void by the Statute of Frauds as 
to the duration of the term, the tenant holds under the 
terms of the lease in other respects, and therefore the land- 
lord can only put an end to the tenancy at Candlemas, 5 7’, R. 
471. 

Where the term of a lease is to end on a precise day, there 
is no occasion for a notice to quit, because the lease is of 
course at an end, unless the parties come to a fresh agree- 
ment. 17, R. 59, 162, 165, But a demand of pos- 
session, and notice in writing, are necessary to entitle the 
landlord to double rent or value, 8 Hast, 358. In the case 
of a tenancy from year to year, there must be hal/-a-year's 
notice to quit, ending at the expiration of the year; six oa- 
calendar months’ notice is not sufficient. And there is no 
distinction between houses and lands as to the time of giving 
notice to quit. 1 7, R. 54, 159, 162, 163. 

Ifa tenant hold under an agreement for a lease at a yearly 
rent, by which it is stipulated that an agreement shall conti- 
nue for the life of the lessor, and that a clause shall be 
inserted in the lease, giving the lessor's son power to take 
the house for himself when he came of age, the son must 
make his election in a reasonable time after he comes of age. 
The delay of a year is unreasonable, and the tenant cannot 
be ejected upon half a year’s notice to quit, served after 
such a delay; but if the son had elected within a week or a 
fortnight, that would have been reasonable. 27. R. 486. 

Under an agreement of demise, dated in January, of a 
dwelling-house, land, &c. to carry on a manufacture, to com- 
mence as to the land on 25th December last, and as to the rest 
of the premises from the 1st May : held that a notice to quit 
served on 28th September, to quit at the expiration of the 
current year of holding, was good. Doe d. Bradford v. 
Watkins et al, 7 East, 551. See 11 East, 498. 

A notice to quit the T. B, (the name of a farm) where 
the principal mansion was, must be intended to mean T. B. 
cum sociis. 14 East, 245. 

Tenant from year to year before a mortgage or grant of 
the reversion, is entitled to six months’ notice to quit, before 
the end of the year, from the mortgagee or grantee. 17. R. 
380, 882, But ejectment will lie by a mortgagee against a 








| tenant, under a lease from a mortgagor, made subsequent to 


the mortgage, without notice to quit. Ketch v. Hall, Dougl. 
21, And see Ejectment, V. 

Where an infant becomes entitled {o the reversion of an 
estate leased from year to year, he cannot eject the tenant 
without giving the same notice to quit as the original lessor 
must have given. 3 T.R. 159. 

Where a landlord, about to sell his premises, gave his te- 
nant a regular notice to quit, but promised not to turn him 
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out unless they were sold: held that the tenant was bound to 

juit after the expiration of six months from the service of 
the notice, whenever desired by his landlord, and that if he 
did not, he was a trespasser. 10 East, 13. 

Where the tenant of an estate holden by the year has a 

dwelling-house at another place, the delivery of a notice to 

uit, to his servant at the dwelling-house, is strong presump- 
tive evidence that the master received the notice, and ought 
to be left to the jury. 4 T. R. 464. 

Tf notice to quit at Midsummer be given to a tenant hold- 
ing from Michaelmas, he may insist on the insufficiency of 
the notice at the trial, though he did not make any objection 
at the time it was served. 4 7. R. 361. 

Since the new stile, a demise of land to hold from the 
Feast of St. Michael, means from new Michaelmas, and can- 
not be shown by extrinsic evidence to refer to old Michael- 
mas; and a notice to quit at old Michaelmas, though given 
halfa year before new Michaelmas, is bad. 11 East, 812. 
But in this case the demise was by deed; where, however, 
the tenant held under a written agreement, not under seal, 
from Lady-day, a notice to quit on the 6th April was held 
good, it being proved by parol evidence, which was admis- 
sible, that the parties meant old Lady-day. Doe v. Benson, 
4 B. § A. 588. 

It seems that a receiver appointed by the Court of Chan- 
cery, with authority to let lands from year to year, may also 
determine such tenancies by a regular notice to quit. 12 East, 
57. 

Under a proviso that either the landlord or the tenant, or 
their respective executors or administrators, might determine 
a lease at the end of fourteen years, by six months’ notice in 
writing under his or their hands; a notice i eat by two 
only of these executors, on behalf of themselves and the 
third executor, was held not to be good, although the third 
executor joined in the ejectment, 5 East, 491. 








II. The enabling statute, 32 Hen. 8. c. 28, empowers three 
manner of persons to make leases, to endure for three lives 
or one-and-twenty years, which could not do so before ; as, 
first, tenant in tail may by such leases bind his issue in tail, 
but not those in TEDRE or reversion: secondly, a hus- 
band seised in right of his wife, in fee-simple or fee-tail, 

rovided the wife joins in such lease, may bind her and her 

irs thereby : lastly, all persons seised of an estate in fee- 
simple in right of their churches, which extends not to parsons 
and vicars, may (without the concurrence of any other per- 
son) bind their successors, But then many requisites must 
be observed, which the statute specifies, otherwise such 
leases are not binding. Co. Lit. 44. 1st, the lease must be 
by indenture, and not by deed-poll or parol: 2d, it must 
begin from the making, or day of the making, and not at any 
greater distance of time: 3d, if there be any old lease in 
heing, it must be first absolutely surrendered, or be within 
a year of expiring: 4th, it must be either for twenty-one 
years or three years, and not for both: 5th, it must not ex- 
‘ceed the term of three lives, or twenty-one years, but may be 
for a shorter time: 6th, under this statute, 32 Hen. 8. it must 
have been of corporeal hereditaments and not of such 
things as lie merely in grants; for no rent can be reserved 
thereout by the common law, as the lessor cannot resort to 
them to distrain; but now by the statute 5 Geo. 8. c. 17. a 
lease of tithes or other incorporeal hereditaments alone may 
be granted by any bishop or any such ecclesiastical or eleemo- 
-synary corporation, and the successor shall be entitled to re- 
cover the tent by an action of debt, which (in case of a 
freehold lease) he could not have brought at the common 
Jaw: 7th, it must be of lands and tenements most com- 
monly letten for twenty years past ; so that if they had been 
let for above half the time (or eleven years out of the twenty) 
either for life, for years, at will, or by copy of court-roll, it 
is sufficient: Sth, the most usual and customary form of 
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rent for twenty years past, must be reserved yearly on sı 
lease: 9th, such lease must not be made without impeach 
ment of waste. These are the guards imposed by the sta 
tute (which was avowedly made for the security of farmers, 
and the consequent improvement of tillage,) to prevent un- 
reasonable abuses, in prejudice of the issue, the wife, or the 
successor, of the reasonable indulgence here given. 

Next follows, in order of time, the disabling or restrain- 
ing statute, 1 Eliz. c. 19. (made entirely for the benefit o 
the successor) which enacts, that all grants by archbishoj 
and bishops (which include even those confirmed by 
dean and chapter, the which, however long and unreason- 
able, were good at common law), other than for the term of 
twenty-one years, or three lives, from the making, or with 
out reserving the usual rent, shall be void, Concurren 
leases, if confirmed by the dean and chapter, are held to bi 
within the exception of this statute, and therefore valid, pro 
vided they do not exceed, together with the lease in bi 
the term permitted bythe act. Co, Lit. 45. But by a savin 
expressly made, this statute of 1 Eliz. did not extend t0 
grants made by any bishop to the crown; by which mean 
Queen Elizabeth procured many fair possessions to be mad 
over to her by the prelates, either for her own use, or with 
intent to anted out again to her favourites, whom sh 
thus gratified without any expense to herself: to prevent 
which for the future, the 1 Jac. 1. c. 3, extends the 
















14 Eliz. c. 11, 14; 18 Eliz.c.11; 43 Blix. c. 2 
tend the restrictions laid by the 1 Æliz. c. 19. on bishops, 
certain other inferior corporations, both sole and aggregate 
From laying all which together, we may collect, that all co 
leges, cathedrals, and other ecclesiastical or eleemosynal 
corporations, and all parsons and vicars, are restrained fron 
making any leases of their lands, unless under the followi 
regulations: Ist, they must not exceed twenty-one years 0 
three lives, from the making: 2d, the accustomed rent, 0 
more, must be yearly reserved thereon (and they must D 
of lands, &c, which have been before demised, 1 Bing. 28) 
3d, houses in corporations or market towns may be let 
forty years, provided they be not the mansion-houses of th 
lessors, nor have above ten acres of ground belonging 
them, and provided the lessee be Batt bo keep them in 
pair; and they may also be aliened in fee-simple for lands 
equal value in recompence: 4th, where there is an old le 
in being, no concurrent lease shall be made, unless wher 
the old one will expire within three years: Sth, no lease, 
the equity of the statute, shall be made without impe; 
ment of waste; Co, Lit. 45: 6th, all bonds and covenant 
a to frustrate the provisions of the 13 § 18 Lilia. sl 
be void. 
Concerning these restrictive statutes two general obser 
tions are to be made, First, That they do not, by any co 
struction, enable any persons to make such leases as th 
were by common law disabled to make. Therefore a parson 
vicar, though he is restrained from making longer leases tl 
for twenty-one years or three lives, even with the consent 
the patron and ordinary, yet is not enabled to make any le 
at all, so as to bind his successor, without obtaining such c0 
sent. Co. Lit. 44, Secondly, That though leases conti 
to these statutes are declared void, yet they are good agi 
the lessor, during his life, if he be a sole corporation; 
are also good against an aggregate corporation, so long! 
the head of it lives, who is presumed to be the most © 
cerned in interest. For the statute was intended for 
benefit of the successor only; and no man shall take 
advantage of his own wrong. Co. Lit. 45; 2 Comm ) 
The power of leasing lands belonging to hospitals 
houses for the poor, is further restrained by the 39 lia. 
§ 2. whereby all leases, grants, conveyances, or estates m 
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by any corporation so to be founded, exceeding twenty-one 
years, and that in possession, and whereupon the accustom- 
able yearly rent, or more by the greater part of twenty years’ 
rent before the making of such lease, shall not be reserved 
and yearly payable, shall be void 

Where a new thing is demised with lands aceustomably let, 
though there be great increase of rent, the lease is void : but 
more rent than the accustomed rent may be reserved. 5 Rep. 5; 
6 Rep. 37. 

By the 39 § 40 Geo. 3. c, 41. where any part of the pos- 
sessions of any archbishop, bishop, master and fellows, dean 
and chapter, master or guardian of any hospital, or any other 
person or persons, or body or bodies politic or corporate, 
having any ecclesiastical living, shall be demised by several 
leases which were formerly demised by one lease under one 
rent; or where a part shall be demised for less than the an- 
cient rent, and the residue shall be retained in the possession 
of the lessor; the several rents reserved on the separate de- 
mises of the specific parts shall be taken to be the ancient 
rents within the meaning of the 32 Hen. 8, c, 28; 1 Eliz. 
c. 19; 13 Eliz. c. 10; and 14 Eliz. c. 11. 

A guardian during the minority of an infant tenant in tail, 
who was but one year old, made a lease for twenty years, 
and it was adjudged not good by the 32 Hen. 8. c, 28. to bind 
the issue in tail; and it is the same in the case of tenant in 
dower, tenant by the curtsey, or husband seised in right of 
his wife, because they have no inheritance. Dyer, 271. 

If a lease of the wife's land is not warranted by the statute, 
it is a good lease against the husband, though not against the 
wife: the husband and wife cannot bind him in reversion or 
remainder. 1 Inst, 362. 

A lease by the husband of a feme covert’s estate, though 
not within 32 Hen, 8, c. 28, is only voidable. But a mortgage 
of a feme covert’s estate, though in form of a lease, is void. 
Dougl. 53, 54, in n. 

Ifa bishop have two chapters, as there may be two or more 
to one bishoprick, both chapters must confirm leases made by 
the bishop. 1 Just, 131. A lease by a bishop made to begin 
presently for twenty-one years, when there is an old lease in 
being, is good, notwithstanding the statute of 1 Eliz. e. 193 
Moor Cas, 241. But if such lease is to commence at a day 
to come it will be void. 1 Leon. 44. Lease for three lives 
by a bishop of tithes, is void against the successor, although 
the usual rent be duly reserved, Moor Cas. 1078. 

Leases of a dean and chapter are good, without confirma- 
tion of the bishop. Dyer, 278; 2 Nels. Abr. 1096. Where 
there is a chapter and no dean, they may make grants, &c. 
and are within the statute. 1 Mod. 204. A prebendary is 
seised in right of the church within the equity of the statute 
82 Hen, 8. c. 28; 4 Leon. 51. A prebendary's lease con- 
firmed by the archbishop, who is his patron, is good, without 
confirmation of dean and chapter. 3 Bulstr. 290. But where 
a prebendary made a lease for years of part of his prebend, 
and this was confirmed by the dean and chapter, because it 
was not confirmed likewise by the bishop, who was patron and 
ordinary of the prebend, the lease was adjudged void. Dyer, 
60. Ifa prebend hath rectories in two several dioceses be- 
longing to his prebend, and his lease of them is confirmed by 
the bishop, dean, and chapter of the diocese of which he is 
prebendary, it is good, though not confirmed by the other. 
Sid. 75. 

A chancellor of a cathedral church may make a lease, and 
it is said it will be good against the successor, though not 
confirmed, &c. Sid. 158, If a parson or vicar makes a lease 
for life or years, of lands usually letten, reserving the cus- 
tomary rent, &c, it must be confirmed by the patron and or- 
dinary, for they are out of the statute 32 Hen, 8. c. 28. And 
if the parson and ordinary make a lease for years of the glebe 
to the patron, and afterwards the patron assigns this lease to 
another, such assignment is good, and is a confirmation of that 
lease to the assignee. 5 Rep. 15. Ancient covenants in 
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former leases may be good to bind the successor, so as to 
discharge the lessee from payment of pensions, tenths, &c. 
but of any new matter they shall not. 1 Vent. 223. p 

A lease for years of a spiritual person will be void by his 
death, if it is not according to the statutes; and a lease for 
life is voidable by entry, &c. of the successor ; and so in like 
cases leases not warranted by statute are void or voidable on 
the deaths of their makers: acceptance of rent on a void 
lease shall not bind the successor. 2 Cro, 173. 

If a bishop be not bishop de jure, leases made by him to 
charge the bishoprick are void, though all judicial acts by him 
are good. 2 Cro. 453, And where a bishop makes a lease, 
which may tend to the diminution of the revenues of the 
bishoprick, &c. which should maintain the successo: „there 
the deprivation or translation of the bishop is all one with his 
death, 1 Znst. 329. 

A manor belonging to a bishop's see had been usually 
leased out for lives at a certain rent—the bishop grants a lease 
excepting the demesnes, but reserving the whole of the for- 
mer rent, and received only part of it in payment according 
to the proportion, deducting for the demesnes excepted. The 
successor was held to be entitled to the full rent reserved 
under the lease. Dyke v. Bath and Wells (Bishop,) Parl. 
Cases, tit. Rent, Case 1. 

There is yet another restriction with regard to college 
leases by 18 Liz. c. 6. which directs that one-third of the old 
rent then paid should for the future be reserved in wheat or 
malt, reserving a quarter of wheat for each Gs. 8d. or a quar- 
ter of malt for every 5s.; or that the lessees should pay for 
the same according to the price that wheat and malt should be 
sold for, in the market next adjoining to the respective col- 
leges, on the market day before the rent becomes due. This 
is said to have been an invention of Lord Treasurer Burleigh 
and Sir Thomas Smith, then principal secretary of state; who 
observing how greatly the value of money had sunk, and the 
price of all provisions risen, by the quantity of bullion im- 
ported from the new-found Indies, which effects were likely 
to increase to a greater degree, devised this method for up- 
holding the revenues of colleges, Their foresight and pene- 
tration have, in this respect, been very apparent: for though 
the rent so reserved in corn was at first but one-third of the 
old rent, or half of what was still reserved in money, yet now 
the proportion is nearly inverted, and the money arising from 
corn-rents is, communibus annis, almost double to the rents re- 
served in money. 2 Comm. c, 20. 

It has been observed that the price of a quarter of wheat 
brings at present near 50s, and the colleges receiving one- 
third of their rent in corn, i. e. a quarter of wheat, or its value, 
for every 13s, 4d, which they are paid in money, it follows, 
that the'corn-rent will be in proportion to the money-rent, 
nearly as four to one, But these rents united are very far 
from the present value. Colleges, therefore, in order to ob- 
tain the difference, generally take a fine upon the renewal of 
their leases. It was a great object in colleges to restrain 
those in possession from making long leases, and impoverish- 
ing their successors, by receiving the whole value of the lease 
by a fine at the commencement of the term. The corn-rent 
has made the old rent approach in some degree nearer to its 
present value; otherwise it should seem the principal advan- 
tage of a corn-rent is to secure the lessor from the effect of a 
sudden scarcity of corn. Christian's Note to 2 Comm. c. 20. 
p. 322, 

The leases of beneficed clergymen are farther restrained 
in case of their non-residence, by 18 Eliz. c. 20; 14 Eliz. 
11; 18 Eliz. c. 11; 43 Elix. e. 9; which direct, that if any 
beneficed clergyman be absent from his cure above fourscore 
days in any one year, he shall not only forfeit one year’s 
profit of his benefice, to be distributed among the poor of the 
parish, but that all leases made by him of the profits of such 
benefice, and all covenants and agreements of a like nature, 
| shall cease and be void; except in the case of licensed plu- 
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ralists, who are allowed to demise the living on which they 
are non-resident, to their curates only; provided such curates 
do not absent themselves above forty days in any one year. 
On these statutes it has been determined, that where an in- 
cumbent has leased his rectory, and had been afterwards 
absent for more than eighty days in a year, his tenant could 
not maintain an ejectment against a stranger who had got into 
possession without any right or title whatever. 2 Term Rep. 
749. Ifthe curate leases over, the lease will become void 
by his absence; but not by the absence of the incumbent, 

ibs. 740. 

But now, by 57 Geo. 3. c. 99. these statutes are repealed 
as far as relates to spiritual persons holding farms, and to 
leases of benefices and livings, and to buying and selling, and 
to the residence of spiritual persons on their benefices. 

By 13 Eliz. c. 20, it is enacted that all chargings of bene- 
fices with cure with any person, or with any profit out of the 
same, to be yielded or taken, other than rents to be re- 
served upon leases thereafter to be made according to the 
meaning of the act, should be utterly void. By the 43 Geo. 
8. c. 84. § 10. this act, and the statutes explaining and con- 
tinuing it, were wholly repealed ; but by the 57 Geo. 3. c. 99. 
$1. (taking effect 10th Saly, 1817,) the 4% Geo. 3. c, 84. 
was in its turn repealed. The effect, therefore, of the 
67 Geo. 8. c. 99. § 1. is to revive the clause of the 13 Eliz. 
c. 20. as to chargings of benefices, and consequently a de- 
mise by a parson of his benefice subsequent to the 57 Geo, 3. 
c. 99. for securing an annuity, is void, it being in substance a 
charging of the benefice. 10 Barn. § C. 241. And so also 
a warrant of attorney for securing an annuity charged on a 
benefice, and executed to the intent that the grantee might 
obtain a sequestration. 1 Barn. § Adol. 678. But a demise 
of a rectory for securing an annuity made between the passing 
of the 43 Geo. 3. ¢.84. (7th July, 1803,) and of the 57 Geo. 3. 
c, 99, is valued. 6 Barn. § C.126, And so also is an assign- 
ment made, after the passing of the last acts, of a term granted 
between the passing of the two acts for securing an annuity 
out of a benefice for the term when created, was legal, and 
the assignment is only a continuance of the same security. 
9 Barn. § C. 344. 


IIL. 1. If a bishop, before the statute 1 Eliz. e. 19. § 5. 
leased part of his bishoprick for term of years, reserving rent, 
and then died, and after another was made bishop, who ac- 
cepted and received the rent when due; by this acceptance 
the lease was made good, which otherwise the new bishop 
might have avoided. It is the same if baron and feme, seised 
of lands in right of the feme, join and make a lease or feoff- 
ment, reserving rent, and the baron dies, after whose death 
the feme receives or accepts the rent; by this the lease or 
feoffment is confirmed, and shall bar her from bringing a cui 
invita, Co. Lit, 211, Tenant in tail made a lease for years, 
rendering 20s. rent, and afterwards released 19s, and died ; 
the issue in tail accepted the 12d. rent; the better opinion 
was, that by the acceptance of the shilling for rent he had af- 
firmed the lease, and could not distrain for the 19s. rent. 
Dyer, 304, ‘Tenant for life, remainder in tail; a stranger 
levies a fine to him in remainder, who leased the lands to the 
conusor, rendering rent, the tenant for life died, and the issue 
in tail accepted the rent; adjudged, that by the fine and ac- 
ceptance of the rent, the lease was affirmed. Dyer, 299. See 
Smith v. Stapleton, Plowd, 426, 484. 

Lord and tenant; the rent is behind many years, the tenant 
made a feoftment in fee, and the lord accepted the rent of the 
feotlee which became due in his time; adjudged, that by such 
acceptance he shall lose all the arrearages, and cannot avow 
for the same. 8 Rep. 65; Penant's case. Lease for years, 
rendering rent, with a clause of re-entry ; the lessee paid the 
rent, Which the lessor accepted and put into a bag, but after- 
wards finding brass money amongst it, he refused to carry it 
away, and entered for the condition broken; but adjudged 
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unlawful, because after he had accepted the rent he is ba 
5 Rep. 113; Wade's case. 

Acceptance of the next rent due, at a day afterwards, 
bar one to enter for a condition broken before by reason 
non-payment of the rent ; because the lessor thereby a 
eth the lease to have continuance. Co, Lit. 211. And takin 
a distress affirmeth the continuance of the rent; but if re 
was due at a day before, and thereby the condition was b 
ken, one may receive the rent, and yet re-enter; and if li 
accept of part of the rent, he may enter for a condition bi 
ken, and retain the lands until he has the whole rent, 3 R 
64; Co. Lit, 203. 
If an infant accepts of rent at his full age, it makes th 
lease good, and shall bind him. Plow. 418. 

Ifa lessor accepts of rent from an assignee, knowing of tl 
assignment, it bars him from action of debt against the lesse 
for the privity of contract is extinguished: but after si 
acceptance, the lessor or his assigns may maintain an aci 
against the first lessee upon his covenant for payment of th 
rent. 1 Saund. 241: 3 Rep. 24, But acceptance of re 
from the assignee has been adjudged a sufficient notice of th 
assignment, so that the lessor could not resort to the fi 
lessee. 2 Bulst, 151. 

Lessee for years assigned his term, and died intestate; th 
lessor brought debt against his administrator, who plead 
the assignment, and that the plaintiff had notice, and had 
cepted the rent of the assignee; adjudged, that by the deat 
of the lessee, the privity of contract was determined, and th 
action would not lie against the administrator, Cro, Eli 
715: cited in Walker's case, 3 Rep. 24. 

‘Tenant for life makes a lease for years to commence on 
certain day, and dies before the expiration of the lease, in th 
middle of'a year. The remainder-man receives rent from 
lessee, who continues in possession (but not under a fre 
ree) for two years together, on the days of payment mi 
tioned in the lease. This is evidence from which an agre 
ment will be presumed between the remainder-man and tl 
lessee, that the lessee should continue to hold from the d 
and according to the terms of the original demise; and not 
to quit on that day is proper. 1 H. Black. 97. 

2. If a parson, &c. makes a lease for years not warrant 
by the 32 Hen, 8. c. 34., but it is void by his death; acce 
ance of rent by a new parson or successor will not make 
good. 1 Saund. 241, And if a tenant for life makes a N 
for years, there no acceptance will make the lease good, 
cause the lease is void by his death. Dyer, 46, 239, 
Tenant in tail made a lease for years, rendering rent 
him and his heirs, and died; his son and heir accepted # 
rent, and was afterwards executed for treason, leaving issue 
son; the king accepted the rent, but that did not make 
lease good, the lands being in his hands by the attainder, 
not in the reverter, Dyer, 115. Lease for years, with 
dition that the lessee shall not alien or assign, without tl 
assent of the lessor, and if he did, that then the lessor shoul! 
re-enter, he assigned part of the land without assent, &c, an 
then the lessor, before notice of the assignment, accepts t 
rent, and afterwards entered for the condition broken; 
adjudged lawful ; for the condition being collateral, he mi 
assign the land so secretly, that it may be impossible for ú 
lessor to know it. 3 Rep. 65; Penant's case; Cro. 
553, S. C. 
Lease for twenty-one years, rendering rent, on condi! 
that if the lessee did let any part of it above three years, the 
the lease may be void, ao that the lessor might enter + 
let it out for three years, and so from three years to th 
years, during the term of twenty-one years, if he so lo! 
lived ; the lessor accepted the rent of the assignee, and a! 
wards entered: this was a breach of the condition, and 
acceptance of it afterwards did not dispense with it, becat 
the original lease was void and determined. Cro. Car. 9° 












































































































If tenant in tail make a lease for years to commence after 
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death, rendering rent, in such case acceptance of rent by the 
issue will not make the lease good to bar him, because the 
lease did not take effect in the life of his ancestor. Plowd. 
418. 

Where one in remainder, after the expiration of an estate 
for life, gave notice to the tenant to quit on a certain day, and 
afterwards accepted half a year’s rent; such acceptance being 
only evidence of a holding from year to year is rebutted by 
the previous notice to quit, and therefore the notice remains 
good. See l 7, R. 161. 

The lessor’s receiving rent after a forfeiture is no waiver, 
unless the forfeiture were known to him at the time, 2 7. R. 
425; 6 T. R. 220; 3 Taunt. 78. 

A lease void in its creation as against a remainder-man, 
does not become valid in law by his accepting rent, and 
suffering the lessee to make improvements after his remain- 
der vests in possession; though it seems that in such case 
equity would afford relief, See Doe v. Butcher, Dougl. 50— 
54, in n. 

Where a lease is ipso facto void by the condition or limi- 
tation, no acceptance of rent afterwards can make it have 
continuance as between the grantor and grantee; but it is 
otherwise of a lease voidable only, See Dougl. 578, in n. 
See further on this subject, Covenant, Disclaimer, Distress, 
Ejectment, Forfeiture, Injunction, Rent, Replevin, &e. 

LEASES OF THE KING. Leases made by the king, 
of part of the duchy of Cornwall, are to be for three lives, 
or thirty-one years, and not to be made dispunishable of waste, 
whereon the ancient rent is to be reserved; and estates in 
reversion, with those in possession, are not to exceed three 
lives, &c, See 13 Car, 2. e. 4. 

All leases and grants made by letters-patent, or indentures 
under the great seal of England, or seal of the Court of Ex- 
chequer, or by copy of court-roll, rding to the custom 
of the manors of the duchy of Cornwall, not exceeding one, 
two, or three lives, or some term determinable thereon, &c. 
are confirmed ; and covenants, conditions, &c. in leases for 
lives or years, shall be good in law, as if the king were seised 
in fee simple. 1 Jac. 2, e. 9, See 5 § 6 W. 8 M. c. 18; 
12 Ann, ¢, 22. Leases from the crown of lands in England 
and Wales, and under the seals of the duchy of Lancaster, &e. 
for one, two, or three lives, or terms not exceeding fifty 

ears, allowed time for enrolment, &c, by 10 Ann c. 18. 
eases made by the Prince of Wales of lands, &c. in the 
duchy of Cornwall, for three lives, or thirty-one years, on 
which is reserved the most usual rent paid for the greatest 
part of twenty Pears before, shall be good against the king, 
the prince, and their heirs, &c, and the conditions of sucl 
leases be as effectual as if the prince had been seised of an 
absolute estate in fee-simple in the lands, 10 Geo, Rec. 29. 
See Cornwall, King, 


LEASE AND RELEASE. A conveyance of the fee- 
simple, right, or interest in lands or tenements under the 
Statute of Uses, 27 Hen. 8. c. 10, giving first the possession, 
and afterwards the interest, in the estate conveyed. Though 
the deed of feoffment was the usual conveyance at common 
Jaw, yet, since the Statute of Uses, 27 Hen, 8. c. 10, the 
conveyance by lease and release has taken place of it, and 
is become a very common assurance to pass lands and tene- 
ments ; for it amounts to a feoffment, the use drawing after 
it the possession without actual entry, &c. and supplying the 
place of livery and seisin, required in that deed: in the 
making it, a lease or bargain and sale for a year, or such like 
term, is first prepared and executed, “ to the intent,” as is 
expressed in the deed, “ that by virtue thereof the lessee 
may be in actual possession of the land intended to be con- 
veyed by the release ; and thereby, and by force of the sta- 
tute 27 Hen. 8. c. 10, for transferring of uses into possession, 
be enabled to take and accept a grant of the reversion and 
inheritance of the said lands, &c. to the use of himself and 
his heirs for ever: Upon which the release is accordingly 
made, reciting the lease, and declaring the uses: and in these 
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cases a pepper-corn rent in the lease for a year is a sufficient 
reservation to raise an use, to make the lessee capable of a 
release. 2 Vent. 35; 2 Mod, 262. 

Blackstone says, this species of conveyance was first in- 
vented by Serjeant Moore, soon after the Statute of Uses, 
and is now the most common of any, and therefore not to 
be shaken; though very great lawyers, as particularly Mr, 
Noy, attorney-general to King Charles I., formerly doubted 
its validity. 2 Mod. 252. It is thus contrived: a lease, or 
rather bargain and sale upon some pecuniary consideration 
for one year, is made by the tenant of the freehold, to the 
lessee or bargainee. Now this, without any enrolment, 
makes the bargainor stand seised to the use of the bargainee, 
and vests in the bargainee the use of the term for a year; 
and then the statute immediately annexes the posse ion. He 
therefore being thus in possession is capable of receiving a 
release of the freehold and reversion, which must be made 
to a tenant in possession, and accordingly the next day a re- 
lease is granted to him. This is held to supply the place of 
livery of seisin, and thus a conveyance by lease and release is 
said to amount to a feoflinent. Co. Lit, 270; Cro. Jae, 604. 

The form of this conveyance is originally derived to us 
from the common law; and it is necessary to distinguish in 
what respect it operates as a common law conveyance, and 
in what manner it operates under the Statute of Uses. At 
the common law, where the usual mode of conveyance was 
by feoflment with livery of seisin, if there was a tenant in 
possession, so that livery could not be made, the reversion 
was granted, and the tenant attorned to the reversioner, As 
by this mode the reversion or remainder of an estate might 
be conveyed without livery, when it depended on an estate 
previously existing, it was natural to proceed one step furs 
ther, and to create a particular estate for the express and 
sole purpose of conveying the reversion; and then by a sur- 
render or release, either of the particular estate to the re= 
versioner, or of the reversion to the particular tenant, the 
whole fee vested in the surrenderee or releasee. It was 
afterwards observed, that there was no necessity to grant 
the reversion to a stranger; and that if a particular estate 
was made to the person to whom it was proposed to convey 
the fee, the reversion might be immediately released to him, 
which release, operating by way of enlargement, would give 
the releasee (or relessee as he is sometimes termed) a fee. 
In all these cases, the particular estate was only an estate for 
years; for at the common law the ceremony of livery of 
seisin is as necessary to create even an estate of freehold, as 
it is to create an estate of inheritance. Still an actual entry 
would be necessary on the part of the particular tenant; for 
without actual possession the lessee is not capable of a re- 
lease operating by way of enlargement. But this necessity 
of entry for the purpose of obtaining the possession, was 
superseded or made unnecessary by the Statute of Uses, (27 
Hen. 8. c. 10. above alluded to); for by that statute the 
possession was immediately transferred to the cestui que use ; 
so that a bargainee under that statute is as much in posses- 
sion, and as capable of a release before or without entry, as 
a lessee is at the common law after entry. All, therefore, 
that remained to be done to avoid, on the one hand, the ne- 
cessity of livery of seisin from the grantor, and to avoid, on 
the other, the necessity of an actual entry on the part of the 
grantee, was, that the particular estate (which, for the rea- 
sons above mentioned, should be an estate for years,) should 
be so framed as to be a bargain and sale within the statute. 
Originally it was made in such a manner as to be both a 
lease at the common law, and a bargain and sale under the 
statute, : but as it is held, that where conveyances may ope- 
rate both by the common law and statute, they shall be con- 
sidered to operate by the common law, unless the intention 
of the parties appears to the contrary, it became the practice 
to insert, among the operative words, the words bargain and 
sell; (in fact, it is more accurate to insert no other operative 
words ;) and to express that the bargain and sale, or lease, 
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is made to the intent and purpose that thereby, and by the 
statute for transferring uses into possession, the lessee may 
be capable of a release. The bargain and sale therefore, or 
Jease for a year, as it is generally called, operates, and the 
bargainee is in the possession by the statute. The release 
operates by enlarging the estate or possession of the bar- 
gainee toa fee. This is at the common law; but if the use 
‘be declared to the releasee in fee-simple, it continues an 
estate at the common law; but if the use is declared to a 
third person, the statute again intervenes, and annexes or 
transfers the possession of the releasee to the use of the per- 
son to whom the use is declared. It has been said, that the 
possession of the bargainee under the lease is not so properly 
merged in, as enlarged by, the release; but at all events it 
does not, after the release, exist distinct from the estate 
passed by the release. 1 Inst. 271, b.inn. See Release I. 
‘As the operation of a lease and release depends upon the 
lease or bargain and sale, if the grantor is a body corporate, 
the lease will not operate under the Statute of Uses; for a 
body corporate cannot be seised to an use, and therefore 
the Nese of possession, considered as a bargain and sale un- 
der the statute, is void ; and the release then must be of no 
effect for want of a previous possession in the releasee. In 
cases of this nature, therefore, it is proper to make the 
conveyance by feoffiment, or by a lease and release with an 
actual entry the the lessee previous to the release; after 
which the release will pass the reversion. It may also be 
observed, that in exchanges, if one of the parties die before 
the exchange is executed by entry, the exchange is void, 
But if the exchange is made by lease and release, this incon- 
venience is prevented, as the statute executes the possession 
without entry ; and all incidents annexed to an exchange at 
common law will be preserved, 1 Inst. 271. b. in n. 

When an estate is conveyed by lease and release, in the 
lease for a year there must be the words bargain and sell for 
money; and five shillings or any other sum, though never 
paid, is a good consideration, whereupon the bargaince for 
a year is immediately in possession on the executing of the 
deed, without actual entry: if only the words demise, grant, 
and to farm let, are used, in that case the lessee cannot accept 
of a release of the inheritance, until he hath actually entered, 
and is in possession. 2 Lil, Abr. 435, But where Littleton 
says, that if a lease is made for years, and the lessor releases 
to the lessee before entry, such release is void; because the 
lessee had only a right, and not the possession; and such re- 
lease shall not enure to enlarge the estate, without the pos- 
session: though this is true at common law it is not so now 
upon the Statute of Uses. 2 Mod. 250, 251. And if a man 
make a lease for life, remainder for life, and the first lessee 
dieth, on which the lessor releases to him in remainder, before 
entry, this is a good release to enlarge the estate, he having 
an estate in law capable of enlargement by release, before 
entry had. 1 /nst, 270. 

No person can make a bargain and sale, who hath not 
possession of the lands ; but it is not necessary to reserve a 
rent therein; because the consideration of money raises the 
use. Ifa lease be without any such consideration the lessee 
hath not any estate till entry, nor hath the lessor any rever- 
sion; and therefore a release will not operate, &c. 1 Inst. 
270, 278; Cro. Car. 169; 1 Mod. 263. On lease at will, 
a release shall be good by reason of the privity between 
the parties ; but if a man be only tenant at sufferance, the 
release will not enure to him; and as to the person who hath 
the reversion it is void, for such tenant hath not any pos- 
session, there being no estate in him, Lit. § 461, 462; Cro, 
Eliz. 21; Dyer, 251. 

A lease and release make but one conveyance, being in 
the nature of one deed. 1 Mod. 252. 

A lease dated two days before the release is good to sup- 
port the latter, which refers to a lease as of the day newt be~ 

Jore the date of the release, 2 Mau, § Sel, Rep. 434. 








LECTURER. 
For farther information as to the principles in which 
form of conveyance originates, and under which it operat 


see Conveyance, Deed, Feoffment, Trusts, Uses, &c. 
LEASING or LESING. See Gleaning. 
LEASING-MAKING. Slanderous and untrue speech 

to the disdain, reproach, and contempt of the king, his cout 

cil and proceedings, or to the dishonour, hurt or prejudi 

of the King or his ancestors. Scotch Acts, 1584, 1585. 

these acts this offence was made capital, but being de 

a grievance by the petition of right, the punishment of 

offenders is, by the act 1703, c. 4. declared arbitrary. 
LEATHER. By the 11 Geo. 4. c. 16, all the duties 

restrictions on the manufacture of leather were repealed : 

§ 2. enacts, that nothing therein contained shall be construe! 

to continue so much of the 48 Geo. 3. c. 60. as prohibits 

ners from carrying on the business of shoemakers, curri 

leather-cutters, &c. 

LECCATOR. A debauched person, lecher, or whot 
master, 

LECHERWITE. See Lairnite. 

LECTISTERNIUM. A bed; sometimes all that belong 


toabed. Flor, Wore. p. 631. 
Mon. Angl, tom. 9. pi 2434 





LECTRINUM. A pulpit. 

LECTURER, [Prelector.] A reader of lectures, 
London, and other cities, there are lecturers who are assisi 
ants to the rectors of churches, in preaching, &c. Thes 
lecturers are chosen by the vestry, or chief inhabitants of th 
parish, and are usually the afternoon preachers: the lm 
requires that they should have the consent of those by whol 
they are employed, and likewise the approbation and adi 
sion of the ordinary: and they are, at the time of their ad 
mission, to subscribe to the thirty-nine articles of religio 
&e. required by the 13 § 14 Car. 2. ca. They are to 
licensed by the bishop, as other ministers, and a man canné 
be a lecturer without a licence from a bishop or archbishop, 
but the power of a bishop, &c, is only as to the qualificatid 
and fitness of the person, and not as to the right of the let 
tureship; for if a bishop determine in favour of a lect 
a prohibition may be granted to try the right. Mich. U 
W. 3. B.R. If lecturers preach in the week-days, they mus 
read the common prayer for the day when they first pread 
and declare their assent to that book; they are likewise 
do the same the first lecture-day in every month, so long 
they continue lecturers, or they shall be disabled to pre 
till they conform to the same: and if they preach before swi 
conformity, they may be committed to prison for th 
months, by warrant of two justices of the peace, granted a 
the certificate of the ordinary. 13 § 14 Car. 2. c, 4 

Where lectures are to be preached or read in any cath 
deal or collegiate churoh, if the Jeatares openly, at the ti 
aforesaid, declare his assent to all things in the book of Com 
mon Prayer, it shall be sufficient, and university sermons 
lectures are excepted out of the act concerning lecture! 
There are lectures founded by the donations of pious 
sons, the lecturers whereof are appointed by the foun 
without any interposition or consent of rectors of churel 
&e. though with the leave and approbation of the bishop 
such as that of Lady Moier at St. Paul’s, &e, But such 
not entitled to the pulpit without the consent of the rect? 
or vicar, in whom the freehold of the church is. Ci 
B. R. 420, 433. 

The court of B. R. will not grant a mandamus to a bish 
to license a lecturer without the consent of the rector, whi 
the lecturer is supported by voluntary contributions, un 
an immemorial custom to elect without such consent 
shown, R. v. London, (Bp.) 1 T. R. $31, Nor will, t 
court grant a mandamus to the rector, to certify to the bisha 
the election of a lecturer chosen by the inhabitants, where 
such custom is shown, though the lecturer has been paid 0 
of the poor rates. But such immemorial custom, if in fi 
exists, is binding on the rector. 4 T. R. 125, 
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LECTURES on Divinity, Law, Physic, &c. in the univer- 
sities of Oxford and Cambridge; see Regius Professor. 

LECTURNIUM, [lectorium.] The desk or reading place 
in churches. Stat. Eccl. Paul. Lond. MS. 44. 

LEDGRAVE, or LEDGREVE. See Lathreve. 

LEDO, [ledona.| The rising water or increase of the sea. 

LEET, or COURT-LEET. See Court-Leet. 

_ LEETS, or LEITS. Meetings appointed for the nomina- 
tion or election of officers: often mentioned in Archbishop 
Spotswood’s History of the Church of Scotland. 

LEGA, or LACTA, Anciently the allay of money was so 
called, Spelm. 

LEGABILIS, signifies what is not entailed as hereditary ; 
but may be bequeathed by legacy, in a last will and testa- 
ment. Articula proposita in parliamento coram Rege; anno 
1234. e 
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Lncatum.] A bequest, or gift of goods and chattels by 
will or testament: the person to whom it is given is styled 
the legatee : and if the gift is of the residue of an estate 
after payment of debts and legacies, he is then styled the 
residuary legatee, s 

This bequest transfers an inchoate property to the lega- 
tee; but the legacy is not perfect without the ‘assent of the 
executor ; for if one has a general or pecuniary legacy of 
100/., or a specific one of a piece of plate, he cannot in either 
case take it without the consent of the executor, For in him 
all the chattels are vested; and it is his business first of all to 
see whether there is a sufficient sum left to pay the debts of 
the testator. See Co. Litt. 111; Aleyn. 39; Bract. l. 2. e. 26, 
But if there is a fund to pay the debts, and the executor 
then refuses his assent to a fee he may be compelled to 
give it, either by the spiritual court, or by a court of equity, 
March, Rep. 19. 

In case of a deficiency of assets, all the general legacies 
must abate proportionably, in order to pay the debts; but 
a specific legacy (of apiece of plate, a horse, or the like,) is 
not to abate at all, or allow any thing by way of abatement, 
unless there be not sufficient without it. 2 Vern, 111, Upon 
the same principle, if the legates have been paid their lega- 
cies, they are afterwards bound to refund a rateable part in 
case debts come in more than sufficient to exhaust the re- 
sidue after the legacies paid. 2 Vern. 205. 

If the legatee ta before the testator, the legacy is a lost 
or lapsed legacy, and shall sink into the residue. And if a 
contingent legacy be left to any one, as when he attains, or 
if he attains the age of twenty-one, and he dies before that 
time, it is a lapsed epiop Dy. 59; 1 Eq. Ab. 295. Buta 
legacy to one to be paid when ‘he attains the ape of twenty- 
one years, is a vested legacy; an interest which commences 
in præsenti, although it be` solvendum in futuro: and if the 
legatee dies before that age, his representatives shall receive 
it out of the testator’s personal estate, at the same time that 
it would have become payable in case the legator had lived, 
This distinction is borrowed from the civil law; and its adop- 
tion in our courts is not so much owing to its intrinsic equity, 
as to its having been before adopted by the Ecclesiastical 
Courts. For since the Chancery has a concurrent jurisdic- 
tion with them, in regard to the recovery of legacies, it was 
reasonable that there should be a conformity in these de- 
terminations; and that the subject should have the same 
measure of justice in whatever court he sued. 1 Bq. Ab. 295, 
But if such (contingent) legacies be charged upon a real 
estate, in both cases they shall lapse for the benefit of the 
heir; for, with regard to devises affecting lands, the Ecele- 
siastical Court hath no concurrent jurisdiction, 2 P, Wms. 
601, 610. And in case of a vested le acy due immediately, 
and charged on land, or money in the finds, which yield an 
immediate profit, interest shall be payable thereon from the 


testator’s death ; but if charged only on the personal estate, 
Vou. 11, 
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which cannot be immediately got in, it shall carry interest 
only from the end of the year after the death of the testator. 
2 P. Wms. 26, 27. 

Besides the formal legacies contained in a man’s will and 
testament, there is also permitted another death-bed disposi- 
tion of property ; which is called a donatio causd mortis; a 

ift in prospect of death. And that is, when a person in his 
Ves sickness, apprehending his dissolution near, delivers, or 
causes to be delivered, to another the possession of any per- 
sonal goods, (under which have been included bonds and 
bills drawn by the deceased upon his banker,) to keep in 
case of his decease. This gift, if the donor dies, needs not 
the assent of his executors; yet it shall not prora against 
creditors; and is accompanied with this implied trust, that 
if the donor lives, the property thereof shall revert to him- 
self, being only given in contemplation of death; mortis 
causd. Pre. Ch. 269; 1 P. Wms. 406, 441; 3 P. Wms. 857, 
See 2 Ves. 431. A 

As this donation may be avoided by creditors, so may it 
by the wife or children of a freeman, if it break in on their 
customary shares. 2 Vern, 612. The delivery of receipts 
for South-Sea annuities does not amount to a gift of the an- 
nuities themselves. Ward v. Turner, 2 Ves. 442. ‘There 
may be a donatio causå mortis of bonds, bank notes, and 
bills payable to bearer, but not of other promissory notes 
or bills of exchange, those being choses in action which do 
not pass by delivery. See 2 Ves, 481, Ward v. Turner 5 
which ease collects all the laws on the subject of donations 
causd mortis, and particularly considers what shall be a suffi- 
cient delivery of different kinds of property to give effect to 
such donations. 

One cannot sue in the spiritual court for a donatio causd 
mortis. 2 Stra. 777. See further Donatio causd mortis 

Javing said thus much on the subject of legacies in ge- 
neral, we may proceed more particularly to inquire, 











1. Who may be legatees ; of legacies lapsed, vested or con- 
tingent, or conditional. f 
2 Of the payment of legacies; and herein of specific le- 





ga 

3. Of interest on legacies. 

4, Of suits to recover legacies. 

5. Of devises to creditors, & 
due from the testator. 








in satisfaction of demands 


Some persons are incapable of taking by legacy, under 
several statutes, as in 13 Wm. 3. c. 6, officers, counsellors, 
lawyers, &c. not taking the oaths, and persons twice denying 
the’ Christian religion to be true, or the divine authority of 
the Scriptures, (9 & 10 Wm, 3. e. 82.) 

‘The name of a legatee being very falsely spelled, it was 
referred to a master in chancery, to examine who was the 
person intended. 1 P, Wms. 435. 

The general rule is, that if a legatee die before the tes- 
tator, or before the condition upon which the legacy is given 
be performed, or before it be vested in interest, the le: acy 
is extinguished. Treat. Eq. lib. 4. pt.1. c. 2. § 8.—Even 
where a legacy is given to a man and his executors, &c., or 
to a man and his representatives, if the legatee dies before 
the testator, though the executors are named, yet the legacy 
is lost; for the words “ executors,” &c, are deemed sur- 
plusage, inasmtch as those persons would have taken the 
legacy in succession, and not by way of representation, 
whether expressly named by the testator or not. 1 P, Wms. 
83; 4 Ves. 435; 3 Bro, C. C. 128, 142,143. But a bequest 
may be so specially framed as to prevent the death of the 
legatee operating as a lapse of the legacy. See 3 Ath. 572, 
580. Neither will the rule extend to a legacy to two or 
more; for though, by the civil law, there is no survivorship 
amongst legatees, yet it is settled that a legacy to two or 
more pointy, is not extinguished by the death of one, but 
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will vest in the survivor. Gilb. Rep. 137 ; 2 Atk. 220, But 
where the legacy is to two or more severally, or to be 
divided share and share alike, and one dies, his share will 
lapse. See 1 P. Wms. 700; 2 P. Wms. 489; 2 Stra. 820, 
and the notes there. Where, however, a legacy is given to 
a class of persons in general terms as tenants in common, 
as to the children of A., the death of one of them before 
the testator will not occasion a lapse of any part of the 
fund, but those of the described class who survive the 
testator will take the whole. 2 Cox, 190; S. C. 2 Bro. 
C. C. 658. A further exception, as to the doctrine of lapse 
in cases of legacies given to tenants in common, occurs 
in instances where the will contains a limitation over of 
the legacy to the survivors. 9 Ves. 566. Nor will the rule 
extend to those eases where the legacy is given over after 
the death of the first legatee ; for in such cases the legatee 
in remainder shall have it immediately. 1 And. 33. ph 82; 
2 Fern. 207; 1 P. Wms. 274; 3 P, Wms. 113; Pre. Ch. 37; 
Mosel. 319; 2 Vern. 378. Nor will a legacy lapse by the 
death of a legatee in the testator’s life-time, if he be to take 
as a trustee. See 1 Ves. 140; 1 Cox, 1; and 2 Vern, 468, 
in which latter case the point is doubted. 

A man devised 2007. a piece to the two children of A. B. 
at the end of ten years after the death of the testator; after- 
wards the children died within the ten years, and it was 
held a lapsed legacy ; for there is a difference where a de- 
vise is to take effect at a future time, and where the pay- 
ment is to be made at a future time; and whenever the time 
is annexed to the legacy itself, and not to the payment of 
it, if the legatee dies before the time happens, it is a lapsed 
legacy. 2 Salk. 415. A bequest of money to one at the 
age of twenty-one, or day of marriage, without saying to be 
paid at that time, and the legatee dies before the term, this 
is a lapsed legacy : and so it is if the devise had been to her 
when she shall marry, or when a son shall come of age, and 
they die before. Godb. 182; 2 Vent. 342. 

But a devise of a sum of money, to be paid at the day of 
marriage, or age of twenty-one years, if the legatee dies 
before either of these happen, the legatee’s administrator 
shall have it, because the legatee had a- present interest, 
though the time of payment was not yet come; and it is a 
charge on the personal estate which was in es at the tes- 
tator's death; and if it were discharged by this accident, 
then it would be for the benefit of the executor, which was 
never intended by the testator. 2 Vent. 366; 2 Lev. 207. A 
father bequeathed goods to his son, when he should be of 
the age of twenty-one years, and if he die before that time, 
then his daughter should have them; afterwards the father 
died, and then the son died before he was of age; adjudged, 
that the daughter shall have the goods given in legacy im- 
mediately, and not stay till her brother would have been of 
age, if he had lived. 1 And. 33. And where a legacy was 
devised to an infant, to be paid when he shall come of age, 
and he died before that time; it was ruled that his adminis- 
trator should have it presently, and not stay until the infant 
should have been of age, if he had lived. 1 Leon. 278. In 
a case of this nature, it has been decreed in equity, that al- 
though the administrator should have the legacy, yet he must 
wait for it till such time as the child would have come to 
twenty-one, 2 Vern. 199. 

If the legacy be to the legatee payable to him at a 
certain age, and the legatee die before he attain such age, 
this is a vested and transmissible interest in the legatee, 
See 2 Vent. 342; 2 Ch. Ca. 155; 1 Vern, 462;.3 P. Wms, 
188; 2 Vern. 199. Otherwise, if the legacy be to the 
legatee generally, at or when he attains such age. 2 Vent, 
342; 2 Salk, 415; 1 Eg. Ab. 295, 6; and see 1 Bro. C. R. 
119. If the legacy be made to carry interest, though the 
words to be paid, or payable, are omitted, it is a vested and 
transmissible interest. 2 Vent. 342; 2 Ch. Ca, 155; 2 Vern. 
678; 2 Ves. 263; 3 Atk, 645, So if the bequest be to A, 
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for life, and after the death of A. to B., the bequest to B. 
vested upon the death of the testator, and will not lapse bj 
the death of B. in the life-time of A, 2 Vent. 347 ; 1 P. Wi 
566; 2 Vern, 878; Ambl. 167; 1 Bro. C. R. 119; and th 
notes there. 1 Bro. C. R. 181. 

Where a legacy is to arise out of the real estate, it sha 
not go to the representative of the legatee, but sink in 
inheritance. And yet where 1000/. was given by a perso! 
out of lands, to his daughter, and interest to be comput 
from his death, &c. here, though the legatee died before 
time appointed for paying the same, it was held, the legac 
should be raised notwithstanding ; and the lord chancel 
said, that this legacy was a vested one, 2 Vern. Rep. 617 
Barnardist, $28, 330. A person by will, &e. gives a po 
tion or legacy to a child, remy at twenty-one years of ag 
out of a real and personal estate, and the child dies bel 
the legacy becomes payable ; in that case so much thered 
as the personal estate will pay, shall go to the child's 
ecutors and administrators; but so far as the legacy is 
charged upon the land, it is said shall sink. 2 Peere Wil 
liams, 613. Also if a legacy be given to one to be paid 0 
of such a fund, and the same fails, it has been resolved thi 
it ought to be paid out of the personal estate, and the faili 
of the manner appointed for payment shall not defeat th 
legacy. 1 P. Wms. 779. 

‘A testatrix gave a legacy to the sole and separate use of 
married daughter for life, with a power of appointment, an 
in default thereof to her next of kin, as if she were sole an 
unmarried; the daughter died in testator’s life-time ; held 
that the legacy did not lapse, but that the next of kin too 
it as purchasers, Hardwick v. Thurston, 4 Russ. 380. 

A conditional legacy is a bequest depending upon the haps 

ening or not happening of some. uncertain event, by whid 
it is either to take place, or to be defeated. 

By the civil law, which has been adopted in our courts 
equity, (1 Eden, 116,) and which differs from the common 
law as regards devises of real estates,—when a condit 
precedent to the vesting of a legacy is tee tt on the beque 

le 


is discharged of the condition, and the legatee will be @ 
titled as if the legacy were unconditional, Swinb, pt, 4. c. 
pl. % 3; Com, i 


38. 

Where the portimao of a condition subsequent is illeg 
then, as well at the common law as by the civil law adopte 
in the courts of equity, the condition is void, and the beqi 
freed from it. Co, Lit. 206 a, b. ; 6 Mad. 32. 

A condition that a legatee shall not dispute the will, 
generally considered merely in terrorem, and will not opi 
as a forfeiture, by reason of the legatee having disputed th 
bina (2 Vern. 90; 3 P. Wms, 344,) or effect (1 Atk. 4145, 
the will. But it is otherwise if the legacy or breach of sucl 
condition is given over to another person. 2 P, Wms. 528 

It is now settled that conditions which do not import 
absolute injunction to celibacy are valid. 2 Dick, 721, TI 
conditions restraining marriage under twenty-one, or otl 
reasonable age, without consent of executors, guardians, &@ 
(1 Bro. C. C. 303; 3 Ves. 18; 4 Russ, $25,) or requis ng 

rohibiting marriage with particular persons, (2 Dick. 721i 
‘ast, 170,) and the like, are valid. 

Where a father makes a provision for a child by his 
and aftsevrerds gives to such child; being a daughter, a p 
tion in marriage, or, being a son, a sum of money to e! 
lish him in life, (such portion or sum being in amount 
to, or greater than, the legacy,) it is an implied adem] 
of the legacy; for the law will not intend that the fati 
designed two portions to one child. 1 P, Wms. 680; 20 
Rep. 85; 2 Vern. 115, 257; 2 Atk. 216; Ambl. 325; 2 
C. R. 307. But this implication will not arise, if the P 
by the will be by bequest of the residue, 2 Atk. 2M 
or if the provision in the father’s life-time be subject 
contingency, 2 Atk. 491,—or be not ejusdem generis wi 












legacy, 1 Bro, C, R. 425,—or if the testator be a stran 
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2 Atk. 516; 2 Bro. C. R. 499. And such implication is 
always liable to be refuted by evidence. 2 tk, 516; 2 Bro. 
C. R. 165, 519. 

2. If a legacy be given generally, without specifying the 
time of payment, it is due on the day of the death of the 
testator (Swind. pt. 7. s. 28. pl. 1.) though not payable till 
the end of a year next after. 

If a legacy, when due, be paid to the father of an in- 
fant, it is no good payment; and the executor may be ob- 
liged in equity to pay it over again; and where any legacy 
is bequeathed to a feme covert, paying it to her alone is not 
sufficient, without her husband. 1 Vern. 261, 

n executor, however, may discharge himself from all 
responsibility with respect to ‘he payment of legacies due to 
infants, by paying such legacies into the Bank of England, 
with the privity of the accountant-general, under the pro- 
visions of the 36 Geo. 8. c, 52, § 82. 

Executors are not bound to pay a legacy, without security 
torefund. Chan, Rep. 149, 267. And if sentence be given 
for a legacy in the Ecclesiastical Court, a prohibition lies, 
unless na take security to refund. 2 Pent, 358. If an ex- 
ecutor pays legacies, and seven years after covenant is 
broken, for which action is brought against the executor, 
the court inclined that it was a devastavit, and that the ex- 
ecutor ought to have taken security for his indemnity upon 
Payment of the legacies. Ailen, 38. Though it has been 
adjudged that a covenant is no duty till broken; and there- 
fore since it is uncertain whether it will be broken or not, it 
shall be presumed it will not; and the legacies being a pre- 
sent duty, it shall be paid by the executor notwithstan ling 
any covenant not actually broken, Sty. 37; 1 Nels. Abr. 
786. If one binds himself and his executors in an obliga- 
tion, &e. to perform a certain thing, and jp his will gives 

F 








divers legacies, and dies, leaving goods olly sufficient to 
pay the obligation when forfeited, this obligation shall be no 
bar to the legacies, because it is uncertain whether the same 
an ever be forfeited ; though the executor may therefore 
make a delivery upon condition, viz. to return the legacies 
if the obligation becomes forfeited, and the penalty be re- 
covered. 1 Rol. Abr. 928; 2 Vent. 358. 

The old practice of the Court of Chancery was, that the 
legatee should in all cases give the executor security to re- 
fund, if debts should afterwards appear, 1 Chan. Cas. 257. 
But the court has ceased to require such security, and there- 
fore ereditors have in modern times been allowed to follow 
Rts in the hands of legates, as well as of the executor. 
By Lord Hardwicke, in Gres MSS. ; Amb, 804, 

The executor is to pay the legacies after the debts; but 
executors cannot, in equity, pay their own legacies first, 
where there is not enough to pay all of them, but shall have 
an equal proportion with the rest of the legates. Chan Ik. 
354. An executor has election, where any chattel is given 
to him, to have and take it in one right or the other, viz. as 
executor or legatee, which is to be made by a special taking 
or declaration, &e. 10 Rep. 47; Plowd. 5193 ji LA 

If there be a specific (ir given of any thing, as a 
horse, silver cup, &e. it must be delivered before any other 
legacy, provided there be assets. Oj Hz. $17. And if 
there be enough to pay all the legacies after the debts are 

isfied, the legacies shall all be paid; but if there is not 
sufficient to pay debts or more, the legatees must lose their 
legacies, or a proportionable part of them.  Plomd, 526, 
See 1 Lil. Ab. 579, 

specific legacy is, where, by the assent of the executor, 
the property of the legacy will vest ; as there is a benefit one 
Way to a specific legatee, that he shall not contribute (in case 
of a deficiency to pay all the legacies,) so there is a hazard 
the other way ; for instance, if such specific legacy, being a 
lease, be evicted ; or, being goods, be lost or burnt; or, being 
a debt, be lost by the TAE of the debtor; in all those 
cases such specific legatee shall have no contribution from 
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the other legatees, and therefore shall pay none toward 
them. Hinton v. Pinke, 1 P, Wms. 539. 

These consequences attending a specific legacy have raised, 
in the several cases to be met with in the books, the question 
whether a legacy was specific or general. A specific legacy 
(strictly speaking) is said by Lord Hardwicke, in Purse v. 
Snaplin, 1 Atk, 417, to be a bequest of a particular chattel, 
specifically described and distinguished from all other things 
of the same kind, or, in other words, an individual legacy. 
Money, therefore, if sufficiently distinguished, may be the 
subject of a specific bequest, as money in a certain chest, 
&e. Lawson v, Stitch, 1 Atk. 508. Ora particular debt, as 
to the ademption of which latter by payment in the testator's 
life-time, see Thomond (Earl) v. Suffolk (Earl), 1 P. Wms. 
461. So of stock, in Ashton v. Ashton, Talb. 152; E 
v. Ward, 1 Ves. 424; Drinkwater v. Falconer, 2 Ves. 623. So 
a bequest of a part of a specific chattel may be equally a 
eai legacy. 3 Atk, 103. 

But the legatees of specific parts, though not liable to 
abatement with general legates, yet must abate, proportion~ 
ably among themselves, upon deficiency of the specific thing 
bequeathed. Sleech v. 7) orington, 2 Ves, 568 ; or on defici- 
ency of the general assets for payment of debts, Long v. 
Short, 1 P, Wms. 403. So specific legacies of distinct chattels 
shall abate proportionably on a deficiency of general assets, 
Devon (Duke) v. Atkins, 2 P. Wms. 382. 

On the other hand, a mere bequest of 
of money or any other chattel, is a genera 
quantity of stock; Purse v. Snaplin, 1 Atk. 
Lhorington, 2 Ves. 562, And where the testator has not such 
stock at his death, it is a direction to the executor to pro- 
cure so much stock for the legatee. Partridge v. Partridge, 
Talb. 227. So the purpose to which a general legacy is to 
be applied will not ata its nature ; as in the case of Hinton 
v. Pinke, 1 P. Wms, 539. 





antity, whether 
legacy ; as of a 
414; Sleech v, 


Personal annuities given by will, 
are general legacies. Hume v, Edwards, 3 Atk. 693; Lewin 
v. Lewin, 2 Ves. 417. How far a legacy of money, to be 
paid out of a certain fund, shall be adeemed by the failure 
of the fund, see Savile v. Blackett, 1 P. Wms. 778; 2P.Wms. 
330; Mr. Cox's note(1); and see Treat. Eq. lib. 4. pt. 1. 
c 2. § 5. in note, s $ 

The general rule is, that to complete the title to a specific 
legacy, the thing bequeathed must remain in specie, as de- 
scribed in the will, otherwise the legacy is considered as re- 
voked by ademption: thus if a debt specifically bequeathed 
be received by the testator, the legacy is adeemed, because 
the subject is extinguished, and not hing remains to which 
the words of the will can apply. 3 Bro. C. C. 431. 

A sum bequeathed out of a debt must be paid, though the 
debt is recovered by the testator; otherwise of a bequest of 
the debt itself. 2 Stra. 824. 

As an executor is not obliged to pay a legacy without se- 
curity given him by the legatee to refund, if there are debts, 
because the legacy is not due till the debts are paid, and a 
man must be just before he js charitable ; so in some cases 
the executor may be compelled to give security to the le- 
gatee for the payment of his legacy ; as where a testator 
bequeathed 10002. to a person, to be paid at the age of 
twenty-one, and made an executor, and died; afterwards 
the legatee exhibited a bill in equity against the executor, 
setting forth that he had wasted the estate, and praying that 
he might give security to pay the legacy when it should be- 
come due; and it was ordered accordingly. 1 Chan. Rep. 
186, 257. See post, 4. ‘ 

By the Stamp Act, duties ad valorem are imposed on re- 
ceipts given for payment of legacies; and these extend now 
as well to legacies secured on real as on personal property. 
For the amount of these stamps the executor is made liable, 
and it is his duty not to pay a legacy without a receipt duly 
stamped. The stamp is from 14 up to 10% Pe cent. (in 
Great Britain, and from 10s. to 5l. per cent, in Ireland,) ac- 

I2 
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cording to the propinquity or distance of relationship between 
CHEVE FISE ait legatee. 

For the amount of the stamp duties in Great Britain, see 
the act 55 Geo. 3. c. 184. For the regulations by which ex- 
ecutors are made liable for the payment of the duty, see 
36 Geo. 3. c. 52; 42 Geo. 3. c. 99. And as to Ireland, see 
47 Geo. 3. st. 1. c. 50, &c. See further tit. Executor, 

3. If a legacy is devised, and no certain time of payment, 
the legatee shall have interest for the legacy from the ex- 
piration of one year after the testator’s death ; for so long the 
executor shall have, that he may see whether there are any 
debts, Interest is therefore payable from that time, unless 
some other period is fixed by the will. 13 Ves, 333, 334, 
Nor will interest be payable at an earlier date, although the 
will directs the legacy to be paid “as soon as possible.” 
8 Ves. 410, 413; 6 Mad. 15. 

But after the expiration of a year from the testator’s death, 
the legacy will carry interest, although payment be, from the 
condition of the estate, impracticable. 13 Ves. 884, And 
although the assets have been unproductive. See 1 Sch. § 
Lef. 10. 

Frit respect to interest in general legacies, where the time 
of payment is fixed by the testator, the general rule is, that 
they will not carry interest before the arrival of the ap- 
pointed period ; as for instance, when the legatee shall at- 
tain twenty-one. 3 Atk. 101. 4 Ves. 1. Nor does it make 
any difference that the legacy is vested, 3 Atk, 102; 8 Ves. 
10. 

This rule is, however, subject to an exception where the 
testator is the parent, (or in loco parentis,) 1 P. W. 783; 
1 Ves. sen. 308; 3 Ves. § B, 183, of the legatee. For in 
that oase, whether the legacy be vested or contingent, if the 
legatee be not an adult (1 Swan. 553,) interest in the legacy 
will be allowed as a maintenance, from the death of the tes- 
tator, provided there is no other provision for that purpose. 

Where the payment of a legacy is postponed until the 
legatee attains twenty-one, and the will directs that pay- 
ment shall then be made with interest, the legacy will only 
bear interest from the end of a year after the testator’s 
death, 2 Sim. § Stu, 492. y 

Where a person gives a legacy charged upon land, which 
yields rents and profits, and there is no day of payment men- 
tioned, the legacy shall carry interest from the testator's death, 
because the land yields profit from that time; though were it 
charged on the personal estate, and the will mentions no 
time for paying it, there the legacy bears interest only from 
the end of a year after the death of the testator, which is 
said to be the settled difference, 2 P, Wins. 26. 

4, Legacies being gratuities, and no duties, action will 
not lie at common fay for the recovery of a legacy, but re- 
medy is to be had in the Chancery or Spiritual Court, Allen, 
38. 

Sometimes the common law takes notice of a legacy, not 
directly, but in a collateral way; as where the executor pro- 
mised to pay the money, if the legatee would forbear to sue 
for the legacy, this was adjudged a good consideration to 
ground an action, but that it would not lie for a legacy in 
specie; which would be to divest the Spiritual Court of 
what properly belonged to their jurisdiction, by turning 
suits which might be brought there, into actions on the case, 
Raym. 23. 

Šo if security be given by bond to pay a legacy, in such 
case an action at law is the proper remedy; by giving the 
bond, the legacy is, as it were, extinct, and becomes a debt 
at common law, and the legatee can never afterwards sue for 
it in the Spiritual Court. Yelv. 39. 

It is now positively determined that no action at law 
lies for a legacy ; the Court of Chancery being the proper 
jurisdiction for that purpose. Deeks v. Strutt, 6 T. R. 690, 
The reason given in this case seems to contradict the 
principle of two other cases in Comp, 284, 289, in which 
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it was held, that if an executor, in consideration of assel 
in his possession, promises to pay a legacy, an action @ 
assumpsit lies against him in his own right. In the fi 
mentioned of these cases, however, no express promise 
proved. But Deeks v. Strutt is considered as an unqualifie 
decision that no action at law will lie for a legacy, whethe 
there is an express promise or not, See 37 

7 B. & C. 544. And it has lately been held, 
at law will not lie against an administrator for a distributi 
share of an intestate’s property. Jones v. Tanner, 7 B. & O 
542. 

But the law is different with respect to specific legacies 
for an action at law will lie against an executor to recover 
specific chattel bequeathed, after his assent to the bequest 
8 East, 120; 3 Atk, 228, 

And where executors have ceased to hold the money b 
queathed in their representative character, an action at la 
may be maintained against them, 1 Moore & P. 209, Si 
where, on demurrer to a declaration which was for a legac 
that had been retained by the executor for several years, und 
an agreement by him to pay interest thereon to the legate 
the court was clearly of opinion that the action wouk 
Wasney v. Earnshaw, Ewcheg. T. R. 1834, MS. 

Suits for legacies are rarely instituted in the Ecclesiastit 
Courts, on account of their not possessing adequate juris 
diction to afford complete relief in many cases, 5 Mad 
357. Though recent instances of such proceedings may b 
found. 2 Phill. R. 335; 1 Hagg. Eee. R. 635. And cas 
of bequests to married women and infants, which involve tl 
execution of any trust, are subject to the exclusive cogn 
zance of the Court of Chancery, 2 Roper on Leg. 698 ; 
see 9 B. § C. 489, post. i 

The Spiritual Court administers redress in the case of sub 
traction or the withhalding or detaining of legacies, as 
consequential jek of their testamentary jurisdiction; but 
this case the Courts of Equity exercise a concurrent juris 
diction, as incident to some other species of relief required 
and as it is beneath the dignity of the king’s courts tob 
merely ancillary to other inferior jurisdictions, the causi 
when once brought there, receives there also its full detet 
mination, See 3 Com. 98, c. 7. 

It is without question that the suit for a personal legad 
may be brought in Chancery; and if the matter has pro 
ceeded to a sentence in the Ecclesiastical Court, it is prop 
to go into Chancery for the executor’s indemnity, where th 
legatees are to give security to refund, and that court wil 
see money put out for children, On like principles a b 
for the distribution of an intestate’s personal estate is prop 
in Chancery, for the Spiritual Court in that case has but 
oe jurisdiction, Fonb, Treat. Eq. lib. 4. pt. 1. c. 

f; 
An executor being in equity considered as a trustee 0 
the legatee, with respect to his legacy, and as a trustee 
certain cases for the next of kin as to the undisposed sul 
plus, is the true ground of equitable jurisdiction in enforcin 
the payment of a legacy, or distribution of personal estat 
See 1 P. Wms. 544, 575. 

That the jurisdiction of our Courts of Equity is, in sud 
cases, more effective and protective of the interest of of 
ditors and legatees, is evident in several instances, partie 
larly in compelling executors to give security for a legad 
payable at a future day, the executor appearing to hal 
wasted the estate. 1 Cha. Ca, 121. Or to bring the 
into court. 3 Bro. C. C. 365, And there are cases in whi 
a Court of Equity will restrain proceedings in the Eccles 
astical Court for ‘a legacy; as where a husband is suing @ 
a legacy in right of his wife. See 2 Atk, 420; Toth. 1! 
Pre. Ch, 548, 

A testator devised lands to executors, in trust to sell, 
recting that the money thereby raised should be part of ® 
subject to the dispositions concerning his personal estate 4 
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then directed his personal estate should be sold, and be- 
queathed several legacies: held that these legacies could 
not be sued for in the Ecclesiastical Court, the money being 
equitable assets; and a prohibition issued accordingly. Barker 
v. May, 9B. & C. 489. 

‘At was held in an early decision, that the Statute of Li- 
mitations could not be pleaded in bar to a suit for a legacy, 
although it had been due twenty years. Anon, Freem. C. C. 
22. But though the statute could not be pleaded, it was 
frequently adopted in cases where there was no fraud, and 
the parties had permitted the assets to be distributed, without 
claiming the legacy for thirty-five or forty years. 2 Ves. jun. 
572, 582. And it would seem that a lapse of twenty years 
from the testator’s death, without any demand, SA have 
been sufficient to afford a presumption of the legacy being 
paid. 1 Roper on Leg. 1792; and see 1 Russ. & Mylne, 453. 

Now, by the recent Statute of Limitations (3 & 4 Wm. 4. 
¢.27.§ 40.) noactionor suitor other proceeding shall be brought 
to recover any legacy, but within twenty years next after a 
present right to receive the same shall have accrued to some 
person capable of giving a discharge for or release of the 
same, unless in the meantime some part of the principal 
money, or some interest thereon, shall have been paid, or 
some acknowledgment of the right thereto shall have been 
given in writing, signed by the person to whom the same 
shall be p ayable, or his agent, to the person entitled, or his 
agent; and in such case no such action, &c. shall be brought 
but within twenty years after such payment or acknowledg- 
ment, or the last of such payments or acknowledgments, if 
more than one. 

And by § 42. no arrears of interest in respect of any 
legacy are recoverable but within six years after becoming 
due, or a similar acknowledgment thereof in writing to that 
mentioned in the above section, See further Limitation of 
Actions. 4 

5, Where a testator gives his debtor a legacy greater than 
his debt, it shall be taken in satisfaction for it; though where 
the legacy is less, it shall not be deemed as any part thereof ; 
but as a legacy is a gift, sometimes the legatee has been de- 
creed both. 1 Salk.155; 2Salk. 508. It a greater legacy 
is given by a codicil to the same person that was legatee in 
the will, it shall not be a satisfaction unless so expressed, 
1P. Wms. 424, 

Although a legacy is to be taken as a gift, yet a man shall 
be intended to be just before he is kind; so that a bequest 
of the same sum by the debtor to the creditor shall be applied 
in satisfaction of the debt. Pre, Ch. 394; 2 P. Wms. 130; 
3 P. Wms, 354; 1 Ves.123; Mosel. 7. See 2 P. Wms. 616. 
—Yet where there are assets, and the testator intended both, 
it may be as good equity to construe him both just and kind: 
and the construction of making a gift a satisfaction, has, in 
many cases, been carried too far. See 1 Salk. 165; 1P, 
Wms. 410; 2 P. Wms. 616. 

r cy be less than the debt, it was never held to go 
2 Salk. 508; Pre. Ch. $94; 2 P. Wms, 
616; 2 Vern, 478 ; Mosel. 295.—So if the legacy were upon 
condition, or upon a contingency ; for the will is intended for 
the legatee’s benefit; and therefore it could not be supposed 
that the testator would give him an uncertain recompense in 
satisfaction of a certain demand, Pre. Ch. 394; Salk. 508 ; 
2 Atk, 300, 491; 2 P. Wms. 555; 2 Ves. 519.—So where 
the legacy is not equally beneficial with the debt in some one 
particular, although it may be more so in another, as in time 
Paparaci Pre. Ch. 236; 2 Vern. 478; 2 Atk. 300; 3 
Atk. 96; 1 Bro. C, R. 129, 295,—So if the thing were of a 
different nature, as land, it should not go in satisfaction of 
money, unless there was a defect of assets. 2 P. Wms, 616; 
Salk, 508; 3 P. Wms. 245.—And a legacy of a specific cl 
tel, however great its value, will not be a satistaction of a 
debt, unless the testator bequeaths it with such condition ex- 
pressed, and the legatee accepts it by way of satisfaction, 1 
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Cox, 49.—So if the debt was contracted after the legacy given; 
as the testator could not have had it in contemplation to 
satisfy a debt not then in being. 2 Salk. 508; 2 P. Wms. 
342; 1 P. Wms. 409; 3 P. Wms. 353.—So if the debt was 
upon an open or running account, so that it might not be 
known to the testator whether he owed any money to the le- 
gatee or not, 1 P. Wms. 299. 

Cases of this nature therefore depend upon circumstances $ 
and where a legacy has been decreed to go in satisfaction of 
a debt, it must be grounded upon some evidence, or at least 
a strong presumption that the testator did so intend it; for a 
Court of Equity ‘ought not to hinder a man from disposing of 
his own as he pleases ; and therefore the intention of the party 
is to be the rule; for where he says he gives a legacy, the 
Court cannot contradict him, and say he pays a debt. See 
Treat. Eq. lib. 4. pt. 1, c. 1. § 5; and the notes there. 

It is to be observed, that if the testator expressly bequeaths 
the debt to his debtor, this being no more than a release by 
will, operates only as a legacy; and is assets, therefore, sub= 
ject to the payment of the testator's debts. 2 P. Wms. 331, 
332; Toller, 338. See further on this subject, titles Æx- 
ecutor, Will. 

LEGALIS HOMO, He who stands rectus in curia, not 
outlawed, excommunicated, or infamous; and in this sense 
are the words probi § legales homines; hence also legality 
is taken for the condition of such a man. Leg. Ed. Conf. c. 


18, 

LEGALIS MONETA ANGLIÆ. Lawful money of 
England, is gold or silver money coined here by the King’s 
authority, &e. I Inst. 207. See Coin. 

LEGAL REVERSION, In the Scotch law, the period, 
(seven years) within which a proprietor is at liberty to re- 
deem land adjudged from him for debt. Scotch Dict. 

LEGAMANNUS. See Lageman. 

LEGATARY [Legatarius.| He or she to whom any 
thing is bequeathed; a legatee, See 27 Eliz. c.16. Spel- 
man says, it is sometimes used pro legato vel nuncio. 

LEGATE (Legatus.] An ambassador or Pope's nuncio. 
There are three sorts of Legates,—Legatus à latere, Legatus 
natus, and Legatus datus, Legatus à latere was usually one of 
the Pope’s family vested with the greatest authority in all ec- 
clesiastical affairs over the whole kingdom where he was sent ; 
and during the time of his legation he might determine even 
those appeals which had been made from thence to Rome. 
Legatus natus bad a more limited jurisdiction, but was ex- 
empted from the authority of the Legatus à latere, and he 
could exercise his jurisdiction in his own province. 

Legati dati, legates given; were such as had authority 
from the Pope by special commission. God. 18, 19, 20, 21. 

The Popes of Rome had formerly in England the Arch- 
bishops of Canterbury their Legati nati; and upon extra- 
ordinary occasions sent over Legati à latere. 

LEGATEE. The person to whom a legacy is bequeathed 
by a last will, 

LEGATUM. In the ecelesiastic sense, was a legacy given 
to the church, or accustomed mortuary. Cowell. 

LEGEM FACERE. To make law, on oath; legem ha- 
bere, to be capable of giving evidence upon oath ; minor non 
habet legem. Selden's Notes on Heng. 133, See Wager of 
Law. 

LEGEND [Legenda.] Is that book which contained the 
lessons, whether out of the Scriptures or out of other books, 

the year. Lind. 251. 
See Lairwite. 














law. 
LEGITIM. In Scotch law; the claim of children out of 
the free moveable estate of their father, amounting to one 
half, or one third, (according to cireumstances,) of his move 
ables after paying his debts, Scotch Dict, 
LEGITIMACY, See Bastard, Descent. 
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LEGITIMATION. The act whereby children born bas- 
tards are rendered lawful children ; this (in Scotland) may be 
‘by the subsequent marriage of the parents. There is also a 
species of legitimation by letters of legitimation given by the 
sovereign ; these, however, affect only the rights of the crown 
in regard to the succession to the bastard, but do not give 
him a legitimation which may enable him to claim as one 


lawfully born, 

LEIPA. A departure from service.— Si quis @ Domino suo 
sine licentia discedat, ut leipa emendetur § redire cogatur. 
Leg. Hen. 1. c. 43, Blount.—Rather, an Eloper, the person 
who escapes or departs. See Spelm. in v- 

LEIRWIT [Mulcta adulteriorum. Fleta, lib. 1. c. Bs Is 
used for a liberty, whereby a lord challengeth the penalty of 
one that lieth unlawfully with his bond-woman. Cowell. 

LENT [From the Germ. Lentz, ie. Ver. The Spring 
Fast.) A time of fasting for forty days, next before Easter ; 
mentioned in 2 & 3 Edw. 6. c. 19. First commanded to be 
observed in England by Ercombert, seventh king of Kent, 
before the year 800. ‘baker's Chron. 7. No meat was for- 
merly to be eaten in Lent, or on Wednesdays or other fish 
days, but by licence, under certain penalties. And butchers 
were not to kill flesh in the Lent, unless for victualling ships, 


Cs 

LEP AND LACE [Leppe & Lasse] A custom in the 
manor of Writtle, in Essex, that every cart which goes over 
Greenbury, within that manor, (except it be the cart of a 
nobleman,) shall pay 4d. to the lord. This Greenbury is 
conceived to have been accidentally a market-place, on which 
account this privilege was granted. Blount. 

LEPA. A measure which contained the third part of two 
bushels; whence we derive a seed-leap. Du Cange. 

LEPORARIUS. A greyhound for the hare. Mon. Ang. 
tom. 2. fol, 283. 

LEPORIUM. A place where hares are kept together. 
Mon. Ang. tom, 2. fol. 1085. 

LEPROSO AMOVENDO. An ancient writ that lay to 
remove a Leper or Lazar, who thrust himself into the com- 
pany of his neighbours in any parish, either in the church, or 
at other public meetings, to their annoyance. Reg. Orig. 237. 
The writ lay against those lepers that appear outwardly to 
be such, by sores on their bodies, smell, &c. and not afjainst 
others; and if a man were a leper, and keep within his 
house, so as not to converse with his neighbours, he shall not 
be removed. New Nat, Br. 521. 

LE ROY LE VEUT. See Royal Assent, Parliament. 

LE ROY S'AVISERA. By these words to a bill, pre- 
sented to the King by his houses of parliament, are under- 
stood his denial of that bill. By this means the indelicacy 
of a positive refusal to give the Royal Assent to a bill 
passed by the Lords and Commons is avoided, See title 
Parliament, 

LESCHEWES. Trees fallen by chance, or windfalls. 
Broke's Abr, 341. 

LESIA, A leash of greyhounds, now restrained to the 
number of three, but formerly more. | Spelm. 

LESPEGEND, [Sax. Le en Baro minor.) Sint sub 

olibet horum: quatuor ex mediocribus hominibus quos Angli 
Teapexend nuncupant, Dani vero young-men vocant, locati, 

ui curam et onus tum viridis tum veneris suscipiant.—Hence 
it appears that this was an inferior officer in forests, to take 
care of the vert and venison therein, &c.—Constitut. Canut. 
de Foresta. Art. 2. See Forest, Regarder. 

LESSA. A legacy; from this word also lease is derived, 
Mon. Ang. tom. 1. pag. 562. 

LESSOR AND LESSEE. The parties to a lease. The 
former he who makes the lease, the latter to whom it is made. 

LESTAGEFRY. Lestage-free, or exempt from the duty 
of pa ing ballast money. Comwell. 

LESWES, or LELVES, Is a word used in Domesday, to 
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signify pastures, and is still used in many places of Engl 
and often inserted in deeds and conveyances. 
Hence the modern term Leaseomes. 

LETARE JERUSALEM. See Quadragesimalia. 

LETHERWITE. See Leirnit. 

LETTER MISSIVE FOR ELECTING OF A BE 
SHOP. A letter from the King to the Dean and Chapi 
containing the name of the person whom he would have th 
elect. See Bishop. 

LETTER MISSIVE IN CHANCERY. To a pe 
See Chancery. 
< LETTERS OF ABSOLUTION [Litera absoluto: 
Absolvatory letters, were such in former times, when 
abbot released any of his brethren ab omni subjectione 
obedientia, &c. and made them capable of entering into son 
other order of religion. Mon Favershamensi, p. 7. 

Ancient deeds were in the form of letters; and in Scotland 
the charter and judicial writs, under the King’s signet, be 
still the form of ape 

LETTER OF ATTORNEY [Litera Attornati.] 
writing, authorising another person, who, in such case, 
called the attorney of the party appointing him, to do 
lawful act in the stead of another; as to give seisin of land 
receive rents, or sue a third person, &e. A letter of' atto 
ney is either general or special, The nature of this 
ment is to give the attorney the full power and authority 
the maker, to accomplish the act intended to be performed 
and sometimes these writings are revocable, and sometin 
not so; but when they are revocable, it is usually a bare al 
thority only; they are irrevocable when debts, &c, are 
am to another, in which case the word irrevocably 
inserted; and the intention of them then is to enable the 
signee to receive the debt, &c. to his own use, 

In Walsh v. Whitcomb, 2 Esp. 565, it was held that wh 
a power of attorney is given as part of'a security, it is not 
vocable, 

In cases of letters of attorney it was anciently held 
the authority must be strictly pursued; if it be to deli 
livery and seisin of lands between certain hours, and the 
torney doth it before or after; or in a capital messuage, a 
he does it in another part of the land, &c. the act of the 
torney to execute the estate shall be void. Plomd.475, B 
notwithstanding the ancient opinions for pursuing authoriti 
with great strictness and exactness, yet in case of livery all 
seisin they have been always favourably.expounded of lat 
times, unless where it hath appeared that the authority 
not pursued at all; as if a letter of attorney be made | 
three, two cannot execute it, because they are not the parti 
delegated, and they do not agree with the authority. 2 
Rep. 79. Where the attorney does less than the autho 
mentions, it is void ; it is said if he doth more it may be ge 
for so much as he has power to do, and void for the rest; Y 
both these rules have dras exceptions and limitations., $ 
1 Inst. 258. Where two attornies were made jointly 
severally to deliver seisin of lands, &c. and one of them de 
vered seisin of part of the land, and after another attorney 
being tenant thereof for years, gave livery of the other 
of the land; this was held good, though made at sev! 
times. 1 dnd. 247, And if aman make a deed of feofft 
of lands in divers counties, with such a letter of atto 
the livery must be at several times, otherwise it cannot 
made. Jbid. See 1 Leon, 192, 260, 

If a mayor and commonalty make a feoffment of lands, # 
execute a letter of attorney to deliver seisin, the livery ™ 
seisin, after the death of the mayor, will be good, by re 
the corporation dieth not. 1 Just. 52. In other cases, M 
the death of the party giving it, the power given by letter 
attorney generally determines. See further as to letters 
rpe ó Com, Dig. tit. Attorney (C.) And as to Forge 
thereof, this Dictionary, under the latter title. 
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A Letter of Attorney to receive Rents, Debts, and Dividends, 
and to demise Premises. 

KNOW all men by these presents, That I, A. B. of the 
parish of Christ Church, in the county of Middlesex, spinster, 
for divers good causes and considerations me hereunto moving, 
have made, ordained, constituted, and aj jointed, and by these 
presents do make, ordain, constitute, and appoint, C. D. of the 
parish of Christ Church aforesaid, weaver, my true and lanw- 
ful attorney for me, and ‘in my name, place, and stead, and 
for my use, to ask, demand, and receive, all and every rent and 
rents, sum and sums of money now due, or which hereafter shall 
or may grow due to me from any person and persons whom- 
soever, who have been, now are, or hereafter kath ok may be, 
tenant or tenants of any messuages or tenements, lands, heredi- 
taments, and premises, or of any part or parts, share or shares, 
of any messuages or tenements, lands, hereditaments, and 
premises, in Great Britain, the island of Jamaica, or else- 
where, belonging to me; and of and from all and every other 
person and persons liable to or empowered to pay the same; 
and upon receipt thereof, or of any part thereof, acquittances or 
other sufficient discharges for me, and in my name, or in his own 
name, to make and give ‘for what he shall so receive, and for 
non-payment of such rent or rents, or any part thereof, to enter 
into and upon all or any of the messuages or tenements, lands 
and premises, liable to the payment thereof, and distrain for the 
same, and the distress and distresses then and there found to 
take away, sell, and dispose of according to law ; and also for 
me and in my name, and for my use, to ask, demand, and're- 
ceive, of and from all and every corporations and companies, all 
and every sum and sums of money now due, or which hereafter 
shall or may grow due to me for dividends, interest, or profits 
of any sum or sums of money, parts, or shares, now belonging, 
or which shall belong to me ers respectively; and likewise 
to ask, demand, sue for, recover, and receive all and every debt 
and debts, sum and sums of money due, or to grow due and pay- 
able to me, from any other person or ersons, for any other 
matter, cause, or thing whatsoever, and upon receipt egf, 
or of any part thereof in my name, or in his own name, to make 
and give proper receipts and discharges for the same; and in 
case any tenant or tenants of any messuages or tenements, 
lands and premises, wherein I have any right or interest, shall 
quit or leave the premises by them respectively holden, then and 
in that case I do hereby give and grant to my said attorney full 
power and authority to demise, let, and set the same respectively, 
or any part thereof, to such person or persons, and for such rent 
and rents, and for such term and time, and under such covenants 
and agreements, as my said attorney shall think Jit, and to ex- 
pend and “ply such part of the rents and profits of the said 
premises as shall come to his hands, in repairing an oving 
the same, as my said attorney shall judge proper, and one or 
more attorney or attornies under him, for all or any the pure 

ses aforesaid, to make and at pleasure to revoke ; Giving and 
hereby granting tomy said attorney full power and authorit 
in the performance of all and singular the premises aforesaid, 
as fully and amply in every respect as I myself might or could 
do if personally present ; ‘hereby ratifying and ming all 
and whatsoever my said attorney shall lanfully do or cause to 
be done, in and about the said premises, by virtue hereof. In 
witness whereof I the said A. B. have hereunto set and. sub- 
scribed my hand and seal, this — day of — in the year 
of our Lord —. 

Sealed and delivered (being first duly stamped) 
in the presence of } 







































LETTERS CLAUSE [Literæ Clause.) Close letters, 
ERG to letters-patent; being commonly sealed up with 
e King’s signet or privy seal; whereas the letters-patent 
are left ae and sealed with the broad seal. 
LETTER OF CREDIT. Is where a merchant or cor- 
respondent writes a letter to another, requesting him to 


credit the bearer with a certain sum of money. Merch, Dict, 
See Bill of Exchange. 
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LETTERS OF EXCHANGE [Litere Cambii.] Reg. 
Orig. 194. See Bill of Exchange. ny 

LETTER OF LICENCE. An instrument or writing 
made by creditors to a man that hath failed in his trade, 
allowing him longer time for the payment of his debts, and 

rotecting him from arrests in going about his affairs. These 
ees of licence give leave to the party to whom granted to 
resort freely to his creditors, or any others, and to compound. 
debts, &c, And the creditors severally covenant, that if the 
debtor shall receive any molestation or hindrance from any of 
them, he shall be acquitted and discharged of his debt against 
such creditor, &¢. : 

LETTERS OF MARQUE. Commissions for extra~ 
ordinary reprisals for reparation to merchants taken and 
despoiled by strangers at sea, grantable by the secretaries o! 
state, with ‘the approbation of the king and council; and 
usually in time of war, &c. Lex Mercat. 173. 

The words marque and reprisal are used as synonymous; 
and signify, the latter a taking in return, the former the 
passing the frontiers in order to such taking. Dufresne, title 
Marea. 

As the delay of making war by the sovereign power of the 
nation may sometimes be detrimental to individuals who have 
suffered by depredation from foreign states, the laws of 
England have, in some respect, armed the subject with powers 
to impel the prerogative of the crown in this particular, by 
directing his ministers to issue letters of marque and reprisal 
upon due demand; the prerogative of granting which is 
nearly related to, and plainly derived from, that of making 
war, (see tit, King :) this being indeed only an incomplete 
state of hostilities, and generally ending in a formal denun- 
ciation of war. These letters ‘are grantable by the law of 
nations, wherever the subjects of one state are oppressed and 
injured by those of aah and justice is denied by that 
state to which the oppressor belongs, In this case, letters of 
marque and reprisal may be obtained, in order to seize the 
bodies or goods of the subjects of the offending state, until 
satisfaction be made, wherever they happen to be found; and 
in fact this custom of reprisals seems dictated by nature. 
‘The necessity, however, is obvious of calling in the sovereign 
power to determine when reprisals may be made; else every 
private sufferer would be a judge in his own cause, In pur- 
suance of which principle it is declared by 4 Hen, 5. ©. 7. 
that if any subjects of the realm are oppressed, in the time of 
truce, by any foreigners, the King will grant marque in due 
form, to all that feel themselves grieved ; which form is thus 
directed to be observed: the sufferer must first apply to the 
lord privy seal, and he shall make out letters of request under 
the privy seal; and if after such request of satisfaction made, 
the pariy required do not within convenient time make due 
satisfaction or restitution to the party grieved, the lord chan= 
cellor shall make him out letters of marque under the great 
seal; and by virtue of these, he may attack and seize the 
property of the aggressor nation, without hazard of being 
condemned as a robber and a pirate, See 1 Comm. c. 7. 

8, 59. 

It is observable that the above statute of Henry V, is con- 
fined to the time of a truce, wherein there is no express men- 
tion that all marques and reprisals shall cease. It seems 
that the manner of granting letters of marque under this 
statute has been long disused, as it could only be granted to 
persons actually grieved, But if, during a war, a subject 
without any commission from the king should take an enemy’s 
ship, the prize would not be the property of the captor, but 
would be one of the droits of admiralty, and would belong to 
the king, or his grantee the admiral. Carth. 399. Therefore, 
to encourage merchants and others to fit out privateers, or 
armed ships, in time of war, the lord high admiral or the 
commissioners of the admiralty are, from time to time, em- 
powered by various acts of parliament to grant commissions 
to the owners of such ships; and the prizes captured are 
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divided between the owners and the captain and crew of the 
privateer. But the owners, before the commission is granted, 
give security to the admiralty, to make compensation for any 
violation of treaties between those powers with whom the 
nation is at peace; and that such armed ship shall not be 
employed in smuggling. These commissions are now upon all 
occasions, as well as in the statutes, called letters of marque; 
see 29 Geo. 2. c. 34; 19 Geo. 3, c. 67; 33 Geo. 3. c, 34, 66; 
48 Geo. 3. c. 160; 45 Geo. 3. c. 72, &c. (temporary prize- 
acts passed during war.) Sometimes the lords of the ad- 
thal have this authority by a proclamation from the king 
in council, as was the case in December, 1780, to empower 
them to grant letters of marque to seize the ships of the 
Dutch. See Christian's Note on 1 Comm. c. 7, ubi sup. 

If a letter of marque wilfully and knowingly take a ship 
and goods belonging to another nation, not of that state 
against whom the commission is awarded, but of some other 
in amity, this amounts to a downright piracy. Rol. Abr. 480. 
See further tit. Reprisal. 

LETTERS-PATENT [Litere galente) sometimes called 
letters overt. Are writings of the king sealed with the great 
seal of England, whereby a person is enabled to do or enjoy 
that which otherwise he could not; and so called because 
they are open with the seal affixed, and ready to be shown 
for confirmation of the authority thereby given. And we 
read of letters-patent to make denizens, &e. Letters-patent 
may be granted by common persons, but in such case they 
are not properly called patentees; yet, for distinction, the 
king's letters-patent have been called letters-patent royal. 
See 2 H. 6. c. 10; also tits, Grants of the King, Patents. 

LETTERS OF SAFE CONDUCT, See Safe Conduct. 

LEVANT AND COUCHANT. Is a law term for cattle 
that have been so long in the ground of another, that they 
have lain down and are risen again to feed; in ancient re- 
cords levantes et cubantes. When the cattle of a stranger are 
come into another man’s ground, and have been there a good 
space of time, (supposed to be a day and a night,) they are 
said to be levant and couchant, Terms de Ley; 2 Lil. Abr. 
167. Beasts of a stranger on the lord's ground may be dis- 
trained for rent, though they have not been levant and 
couchant; but it is otherwise if the tenant of the land is in 
fault in not keeping up his mounds, by reason whereof the 
beasts escape upon the land, Wood's Inst. 190, See tit, 
Distress, I. 2. 

LEVANT COMPANY. See Turkey Company. 

LEVANUM [Lat. Levare, to make Aiton wLeatened 
bread. 

LEVARE FŒNUM. To make hay, or properly to cast 
it into wind-rows, in order to cock it up. Paroch. Antiq. 
820. Hence wia levatio fæni was one day's hay-making, a 
service paid the lord by inferior tenants. Paroch. Antiq. 402, 

LEVARI FACIAS. A writ of execution directed to the 
sheriff for levying a sum of money upon a man’s lands and 
tenements, goods and chattels, who has forfeited his recogni- 
zance, Reg. Orig. 298. This writ was given by the common 
law, before the statute West. 2, c. 18. gave the writ of elegit; 
and it commands the debt to be levied ae exitibus et proficuis 
terre, Se. Except in the case of outlawry it is now super- 
seded in practice i the writ of elegit. 

There is a levari facias damna disseisitoribus for the levy- 
ing of damages, wherein the disseisor has formerly been 
condemned to the disseisee, Reg. Orig. 214, Also levari 
facias residuum debiti, to levy the remainder of a debt 
upon lands and tenements, or chattels of the debtor, 
where part has been satisfied before. Reg. Orig. 299. And 
a levari facias quando vicecomes returnavit quod non habuit 
emptores, commanding the sheriff to sell the goods of the 
debtor, which he has taken, and returned that he could not 
sell. Reg. Orig. 300. There is also a levari facias for exe- 
cuting the judgment of a county court, but this latter writ 
ought to be de bonis et catallis only, and not de tenis et catallis, 
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2 Lutw. 1418, And the goods cannot be sold without a spec 
custom. Ibid. See title Execution. 

LEUCA. A measure of land, consisting of 1500 pace! 
Ingulphus says, it is 2000 paces, p. 910. In the Mona 
1 tom. p. 813, it is 480 perches. p 

LEUCATA. A space of ground, as much as a mile con 
tains. Monastic, 1 tom, p. 768. And so it seems to B 
used in a charter of William the Conqueror to Battle Abbe! 
Cowell, 

LEVELLUS, _A level, even or upon the level. Cowelli 

LEVITICAL DEGREES, The farthest between und 
and niece. See 1 Comm, 435. Gilb. Rep, 158, 

LEVY [Levare.] Is used in the law for to collect 
exact, as to levy money, &c, Sometimes it signifies to er 
or cast up, as to levy a ditch, &c. To levy a fine of land 
the usual term for the completing that conveyance ; in al 
cient time, the word rere a fine was made use of. 17 Hen. 
See Fine, 

LEVYING MONEY WITHOUT CONSENT 
PARLIAMENT. No subject of England can be constraii 
to pay any aids or taxes, even for the defence of the real 
or the support of government, but such as are imposed by li 
own consent, or that of his representatives in parliame 
See 25 Edw. 1. cc. 5, 6; 34 Edw, 1. st, 4.0.1; 14 Edw. 
st. 2. c.1; the petition of right, 3 Car. 1c. 1; 1 W, § d 
st, 2.0, 2; and tits, Liberties, Taxes. 

LEVYING WAR AGAINST THE KING. See ti 
Treason. 

LEWDNESS. Open and notorious lewdness is an offe! 
against religion and morality, either by frequenting hous 
ill fame, which is an indictable offence, Poph. 208; o) 
some grossly scandalous and public indecency, for which # 
punishment is fine and imprisonment; and in M, T. 15 Car. 

erson was indicted for open lewdnesg in showing him! 
naked on a balcony, and other misdemeanors, and was fi 
2000 marks, imprisoned for a week, and bound to his 
behaviour for three years, 1 Sid. 168. In times past, wh 
any man granted a lease of his house, it was usual to inst 
an express covenant, that the tenant should not entertain 
lewd woman, &c, 

Many offences of the incontinent kind fall properly un 
the jurisdiction of the Ecclesiastical Court, and are app 
priated to it. But except those appropriated cases, the 
of King’s Bench is the custos morum of the people, and 
the superintendency of offences contrà bonos mores, 8 B 
1438. An information has been granted in that court a 
a number of persons concerned in assigning a youn 
an apprentice to a gentleman under a pretence of fe 
music, but for the purposes of prostitution, 3 Burr. 1 
&c. There is also an instance of an information for a @ 
spiracy, granted against a peer and several others, for entid 
away a young lady from her father’s house, and procul 
her seduction by the peer. 3 St. 7r. 519. And all st 
acts of indecency and immorality are also punishable by, 
dictment in any criminal court, as public misdemeanors. 
4 Comm. c. 4. p. 64. ; and Bawdy-house, Fornication, Indecéll! 

LEX. A law for the govornment of mankind in socii 
Lit. Dict. It is often taken for judicium Dei or ordeal. ® 
Lada, Law. s 
_ LEX AMISSA, or legem amittere, viz. One who is! 
ishon perjured, or outlawed person. See Bracton, lib 
c. 19, par, 2. 

LEX APOSTATA, or LEGEM APOSTATARE. 
do a thing contrary to law. See Zeg. II. 1.c.12, Qui l 
apostatabit weræ suæ sit reus prima vice, 

LEX BREHONIA. The Brehon or Irish law, overthti 
by eng John. j 

LEX BRETOISE. Was the law of the Ancient Bi 
or Marches of Wales, Lew Marchiarum, 

LEX DERAISNIA. The proof of a thin, 
denies to be done by him, where another affirms it ; defe! 
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the assertion of his adversary, and showing it to be against 
reason or probability; this was used among the old Romans 
as well as the Normans. Grand Castumur, c, 126. 

LEX JUDICIALIS. Ordeal. Leg. H.1. See Lada. 

LEX SACRAMENTALIS, Leg. H.1.¢. 9. Purgation 
by oath, See Wager of Law. 

LEX TALIONIS. Is juris positivi; and the taliones 
among the Jews were converted into pecuniary estimates, so 
that the price of an eye, &e. lost, was allowed to the person 
injured. 1 Hale's P; C. 12. 

It does not appear that this is a principle applicable to laws. 
of a civilized state; when it was once attempted to introduce 
into England the law of retaliation, it was intended as a 

ishment for such only as preferred malicious accusations 
others ; it being enacted by 37 Edw. 3. c. 18. that such 
as preferred any suggestions to the king’s great council, 
should put in sureties of taliation ; that is, to incur the same 
pain that the other should have had in case the. suggestions 
were found untrue. But after one year’s experignce, this 
punishment of taliation was rejected, and imprisonment 
adopted in its stead, 38 Hdw. 3.0.9. See 4 Comm, c. 1. 
P. 12, 14, 

LEX TERRE, The law and custom of the land, dis- 
tinguished by this name from the civil law. See Selden in 
Dissertatione ad Fletam, c. 9. par. 3. 

LEX WALLENSICA. The British law, or law of Wales. 
Statut, Wall. 

LEY, LEYS. Fr. Law, laws. 

LEY, LEE, LAY. Whether in the beginning or end of 
names of places, signifying an open field, or large pastures. 
From the Saxon, leag, compus, pascuum, as Blechingley, 8c. 
Cowell. Leys in Domesday is used for pasture. 

LEY-GAGER, Wager of Law, See that title, 


LIBEL, 

(Liners Famosvs.] A contumely or reproach, pub- 
lished to the defamation of the government, of a magistrate, 
or of a private person, Com. Dig. tit. Libel (A.) 

It is termed libellus famosus seu infamatoria scripta, and 
from its pernicious tendency has been held a public offence 
at the common law; for men not being able to bear the 
having their errors exposed to public view, were found by 
experience to revenge themselves on those who made sport 
with their reputations, from whence arose duels and breaches 
of the peace; and hence written scandal has been held in 
the greatest detestation, and has received the utmost dis- 
couragement in the courts of justice. Lamb. Sax. Lan, 64; 
Bract, lib, 3. ¢. 86; 3 Inst. 174; 5 Co. 125; cited Bac, Abr. 
tit, Libel ad init, 

It is also defined to be a malicious defamation, expressed 
either in printing or writing, or by signs, pictures, &, tond- 
ing either to blacken the memory of one who is dead, or the 
reputation of one who is alive, and thereby exposing him to 
public hatred, contempt, and ridicule, 1 Hawk. P. C. c. 73. 
§1; Bac. Abr, tit. Libel; 5 Mod. 165; 5 Co. 121, 25. 

Libels, says Blackstone, taken in their largest and most 
extensive sense, signify any writings, pictures, or the like, of 
































e 8. p. 125. 

From the different modes in which a libel may be con- 
veyed, a distinction has been made between a libel in scriptis, 
and one sine scriptis; i, e. in writing, or without writing, 3 
Inst. 174, 
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I. What shall be considered as a libel, 
II. What is a publication. 
IL, When the truth of a libel may be pleaded in justification; 
and of evidence in mitigation of damages. 
IV. Of the trial, punishment, Sc. on a criminal prosecution, 

I. A libel is the greatest degree of scandal, and does not 
die like words which may be forgot, an action for which is 
confined to the person; but the cause of action for scandal 
in a libel survives, 5 Rep. 125. 

This species of defamation is usually termed written scan- 
dal ; E PDEA receives an aggravation, in that it is pre- 
sumed to have been entered upon with coolness and delibera- 
tion; and to continue longer and propagate wider and farther 
than any other scandal. 5 Rep. 125; Bac. Abr. tit. Libel (A), 

According to Holt, C. J. scandalous matter is not Reni 
to make a libel; it is enough if the defendant induces an ill 
opinion to be had of the plaintiff, &c. And if a man speaks 
scandalous words, unless they are put in writing, he is not 
guilty of a libel; for the nature of a libel consisteth in putting 
the infamous matter into writing. 2 Salk. 417; 3 Salk, 226. 

‘The important distinction between libels and words spoken 
was fully established in the case of Villers v, Mousley, 2 Wils, 
403. viz. That whatever renders a man ridiculous, or lowers 
him in the esteem and opinion of the world, amounts to a 
libel; though the same expressions, if spoken, would not 
have been defamation; as to call a person in writing an itehy 
old toad, was held in that case to be a libel; although as 
words spoken they would not have been actionable. 4 Taunt, 
855. And on this ground a young lady of quality, in the 
year 1793, recovered £4000 damages for reflections upon 
her chastity, published in a newspaper, although she could 
have brought no action for the grossest verbal aspersions 
that could have been uttered against her honour. An action 
for a libel also differs from an action for words in this parti- 
cular; that the former may be brought at any time within 
six years, and any damages will entitle the plaintiff to full 
costs. Christian's note on 1 Comm. p. 125, 126, 

All libels are made against private men or magistrates, 
and public persons; and those apane magistrates deserve 
the greatest punishment : if a libel be made against a private 
man, it may excite the person libelled, or his friends, to re- 
venge or break the peace; and if against a magistrate, it is 
not only a breach of the peace, but a scandal to government, 
and stirs up sedition. 5 Rep. 121. 

Upon the whole it may be collected, that any writings, 
pictures or signs, which derogate from the character of an 
individual, by imputing to him either bad actions, or vicious 
principles, or which diminish his respectability and abridge his 
comforts, by exposing him to disgrace and ridicule, are 
actionable, without proof of special damage ; in short, that 
an action lies for any false, malicious, and personal imputa- 
tion, effected b; EA means, and tending to alter the party’s 
situation in society for the worse. 1 Starkie on Libel, 171. 

Where a writing inveighs against mankind in general, or 
against a particular order of men, this is no libel; it must 

escend to particulars and individuals to make it a libel. 
Trin, 11 W. 3. B. R. But a general reflection on the go- 
vernment is a libel, though no particular person is reflected 
on: and the writing against a known law is held to be eri- 
ninal, 4 Stat. Tr. 672. 903. 

So a publication stating that “unarmed and unresisting 











| men had been inhumanly cut down by the dragoons,” is a 


libel on the king's troops, although no particular dragoons or 
troops were defined by it. 4 B. § A, 314. And a criminal 
information was granted against the editor of a newspaper for 
a libel reflecting on the clergy of a particular diocese, and 
generally upon the Church of England, though no individual 
prosecutor was named, and though the libellous matter was 
not negatived by affidavit. Rex v. Williams, 5 B. & A. 595. 

A defamatory writing, expressing only one or two letters 
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of a man’s name, if it be in such a,manner that from what 
goes before and follows after it must be understood, by the 
natural construction of the whole, to signify and point at such 
a particular person, is as properly.a libel as if the whole name 
was expressed at large. 1 Hawk. P. ©. c. 73. § 5. For, 
adds Hawkins, it brings the utmost contempt upon the law, 
to suffer its justice to be eluded by such trifling evasions : 
and it is a ridiculous absurdity to say that a writing which is 
understood by every the meanest capacity, cannot possibly be 
understood by a judge and jury. On application for an in- 
formation for this offence, some friend of the party com- 
plaining should in such case state by affidavit the having read 
the libel, and that he understands and believes it to mean 
the party. 3 Bac. Abr. inn. And in the case of actions for 
libels by signs or pictures, it seems necessary always to 
shew, by proper inuendoes and averments of the defendant's 
meaning, the import and application of the scandal, and that 
some special damage has followed, otherwise it cannot ap- 
pear that such libel by picture was understood to be levelled 
at the plaintiff, or that it was attended with any actionable 
consequences. 3 Comm. c. 8, p. 126. 

So printing or writing may be libellous, though the scandal 
is not directly charged, but obliquely and ironically; and 
where a writing, pretending to recommend to one the cha- 
racters of several great men for his imitation, instead of tak- 
ing notice of what they are generally famous for, pitches on 
such qualities only which their enemies charge them with the 
want of; as by proposing such a one to be imitated for his 
learning, who is known to be a good soldier, but an illiterate 
man, &c. this will amount to a libel, 1 Hawk. P. C. e. 73. § 4 

‘Though a private person or magistrate be dead at the time 
of making the libel, yet it is punishable, as it tends to a 
breach of the peace, Hob. 215; 5 Co. 125; Hank, P. C. c. 
78.§1; 4 T.R. 126; 129, in n But an indictment for 
publishing libellous matter reflecting on the memory of a 
dead person, not alleging that it was done with a design to 
bring contempt on the family of the deceased, and to stir up 
the hatred of the king's subjects against them, and to excite 
his relations to a breach of the peace, cannot be mipported 
and judgment was in this case accordingly arrested, R, v, 
Topham, 4 Term Rep. 126. See 4 T. R. 129, inn, 

A private libel for a private matter, as a letter seandaliz- 
ing a person courting a woman, is indictable and punishable 
by fine. Sid. 270. No writing is esteemed a libel, unless it 
reflect upon some particular person; and a writing full of 
obscene ribaldry is not punishable by any prosecution at 
common law; but the author may be bound to the good 
behaviour, as a person of evil fame. 1 Hawk. P. C. c. 73. § 9. 
Tt was so agreed in Read's case, 1 Mod. 142; but in the 
ease of the K. v. Curl, Mich. 1 Geo, 2. for publishing an 
obscene book, the court were unanimous that it is a temporal 
offence, and that Read’s case was not law. Stra. 788, 834, 
See also 4 Burr. 2627. 

To print of any person that he is a swindler, is a libel, 
and actionable. 1 a R. 748. 

Accusing a bishop of the established church with offering 
money and preferment to a catholic priest, on condition of 
his becoming a protestant, was held to be a libel. 5 Bing. 23. 

The petition of the seven bishops in the reign of King 
James II. against the king’s declaration, setting forth, that 
it was founded on a dispensing power, which had been de- 
clared illegal in parliament, &c. was called a seditious libel 
against the king, and they were committed to the Tower; 
but after being tried at bar, they were acquitted, 3 Mod. 312. 
See State Trials. The printing of a petition to a committee of 
parliament, (which would be a libel against the party com- 

lained of, were it made for any other Taaa) and deliver- 
ing seh thereof to the members of the committee, is not 
the publication of a libel, being justified by the order and 
course of proceedings in parliament. 1 Hawk, P. C. c. 73. § 8. 
Scandalous matter in legal proceedings by bill, petition, &c. 
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in a court of justice, amounts not to a libel, if the e 
hath jurisdiction of the cause. Dyer, 285; 4 Rep. 14. 

he who delivers a paper full of reflections on any person, 
nature of a petition to a committee to any other person 
except the members of parliament who have to do with 
may be punished as the publisher of a libel. 1 Hawk. c. 
§ 8. And by the better opinion, a person cannot justify 
printing any papers which import a crime to another to 
struct counsel, &c. but it will be a libel. Sid. 414, 

An order made by a corporation and entered in thi 
books, stating, that A. B. (against whom a jury had found 
verdict with large damages, in an action for a malicious pt 
secution for perjury, which verdict had been confirmed 
C. B.) was actuated by motives of publie justice in pref 
ring the indictment, is a libel reflecting on the administrati 
of public justice, for which the Court of K. B. will grant 
information against the members making the order. 2 7. 
199. But it is no libel to assign on the books of a Quake! 
meeting their reasons for expelling a member. 1 Black. R. 38 

It has been determined that it is neither the subject o 
criminal prosecution, nor of an action, to publish a true 
count of the proceedings in parliament, or the courts 
justice. See R. v, Wright, 8 YER. 203; Curry v. Well 
‘Bos, & Pul. 525. But a member of the House of Comm 
was convicted in the Court of King's Bench upon an ind 
ment for a libel, in publishing in a newspaper the report of 
speech delivered by him in that house, containing libello 
matter; although the publication was proved to be a co: 
report of such speech, and to be made in consequence of 
incorrect publication having appeared in that and other nen 
papers. R. v. Creevey, 


the condition necessarily annexed to immunity is, that i 
proceeding shall be fairly, impartially, and correctly repo 
1 Starkie on Libel, 269, 

Therefore it is a libel to publish a highly-coloured acco 
of proceedings in a court of record, mixed with the party 
own observations and conclusions upon what passed in col 
which contained an insinuation that the plaintiff had 


mitted perjury. 7 Hast, 493. 

So a report of a trial, containing the ew ar statement 
the plaintiff's counsel, and those parts of the judge's addr 
to the jury which were unfavourable to the defendant, 
omitting all but a few sentences of the defence, was held’ 
to be a privileged report, Saunders v. Mills, 6 Bingh. 

So the publishing a counsel's speech in a judicial proe 
ing, coupled with a general assertion, that fi statement 
proved by a witness called upon that trial, cannot be justi! 
4 B. § A, 605, And where, in a recent case, the defe! 

ublished a report of the proceedings under a commi 
junacy, which the plaintiff had attended as a witness; | 
stated “ that the object was to set aside a will; that | 
plaintiffs testimony, being unsupported by that of any 0 
peel failed to have any effect on the jury; and that ® 
. (the counsel against the commission) commented 
cutting severity on the testimony of Mr. D. (the plaintif 
it was held, that the whole, taken together, was a libel; 
that a plea, justifying only the words “Mr, J. commen 
&e.” was bad. 10 Bing, 519. 

Neither is a reporter privileged in publishing a 
of a counsel containing reflections on the character ° 
individual, annexed to a short summary of the trial, 
out stating the evidence. 4 B. § C. 473. 

But the publication of ew parte proceedings, as 
magistrates, &e. is not privileged. 5 Hsp. 123; 2 Camps 

o in the ease of Duncan v. Thwaites, 3 B. & C. it 
decided, that the publication of a charge, imputing # 
plaintiff indecent conduct to a female child, could 2 
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justified on the ground that the alleged libel was no more 
than a correct account of the proceeding which had taken 
place at a public police office. 

Where the writing is a confidential communication, which 
is reasonably called for by the occasion, it is not considered 
libellous. Thus a servant cannot maintain an action against 
his former master for words spoken, or a letter written, by 
him in giving the character of a servant, unless the latter 
prove the malice (or unless from the circumstances of the case 
malice may be inferred by a jury,) as well as the falsehood 
of the charge; even though the master make specific charges 
of fraud. See 17. R. 110; 3 Bos. § Pul. 587; 1 B. § A. 
240 ; and tit. Servants. 


II, No one is punishable for writing a libel unless he ac- 
tually publishes it to the world. 5 Mod. 165, 167, 

The communication of a libel to any one person is a 
publication in the eye of the law; Moor, 813; and therefore 
the sending an abusive private letter to a man is as much a 
libel as if it were openly printed ; for it equally tends to a 
breach of the peace; 2 Brownl. 151,157; 12 Rep. 35; Hob. 
215; Poph. 139; 1 Hawk. P. C. e. 73. § 11; 4 Comm. c. 11. 
p. 150; Bac. Abr. tit. Libel (B 2); in which latter book it 
ìs stated that this was a matter of doubt; but a case is men- 
tioned where an information was granted under such circum- 
stances; and at all events it is an offence against the king's 
peace, punishable by indictment; and if copies of it are 
afterwards dispersed, it aggravates the crime, or rather makes 
it a new crime, for which the party may have an action, 
Poph. 45; Hob. 62. Writing a na totai aad abusing 
him for his public charities, &c, is a libellous act, punishable 
by indictment. Hob. 215. In the case of the seven bishops, 
the delivery by them to King James II, of a petition, which 
was termed a libel, was held a publication, See Phillips's 
State Trials, 300, 801, 

In the making of libels, if one man dictates, and another 
writes a libel, both are guilty; for the writing after another 
shows his approu of what is contained in the libel; and 
the first reducing a libel into writing may be said to be the 
making it, but not the composing; if one repeats, another 
writes, and a third approves what is written, they are all 
makers of the libel; because all persons who concur to an 
unlawful act, are guilty. 5 Mod. 167. The making a libel 
is the genus; and composing and contriving is one species; 
writing a second species; and procuring to be written, a 
third; and one may be found ely of writing only, &e. 2 
Salk. 419, &c, But observe, a mere writing, without a pub- 
lication, was not in question in Salkeld, It is conceived that 
for the mere writing of a libel, not published, no action can 
be maintained, nor prosecution legally supported. 

If one writes a copy of a libel, and does not deliver it to 
others, the writing is no publication: but it has been ad- 
judged, that the copying a libel, without authority, is writ- 
ing a libel ; and he that thus writes it, is a contriver; and 
that he who hath written a copy of a known libel, if it is 
found upon him, this shall be evidence of the publication : but 
if such libel be not publicly known, then the mere having 
a copy is not a publication, 2 Salk. 417; 2 Nels. Abr. 
1122. When a libel appears under a man’s own hand- 
writing, and no author is known, he is taken in the man- 
ner, and it turns the proof upon him; and if he cannot 
produce the composer, it is hard to find that he is not the 
very man. Ibid. If one reads a libel, or hears it read, and 
laughs at it, it is not a publishing; for before he reads or 
hears it read, he cannot know it to be a libel: though if he 
afterwards reads or repeats it, or any part thereof, in the 
hearing of others, it is a publication of it: yet if part of it 
be repeated in mirth without any malicious purpose of defa- 
mation, it is said to be no offence. 9 Rep. 59; Moor, 862. 
Every one convicted of publishing a libel ought to be 
esteemed the contriver or procurer; the procurer and writer 
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of a libel haye been held to be both contrivers; also he 
who procures another to publish it, and the publisher, are 
both publishers. Moor, 627; 5 Rep, 125; 3 Inst. 1745 
3 Cro. 17. See 1 Hawk. P. C. c. 73. 

When any man finds a libel, if it be against a private per- 
son, he ought to burn it, or deliver it to a magistrate; and 
where it concerns a magistrate, he should deliver it presently 
to a magistrate. 5 Rep. 125, Ifa libel be found in a house, 
the master cannot be punished for framing, printing, and 
publishing it; but it is said he may be indicted for having it, 
and not delivering it to a magistrate. 2 Vent, 31. 

The sale of a hibel by a servant in a shop is primd facie 
evidence of a publication, in a prosecution against the master; 
and is sufficient for conviction, unless contradicted by con~ 
trary evidence showing that he was not privy, nor in any way 
assenting to it. 4 T. R. 126; 5 Burr. 2686, 2687; 1 Hank. 
P. C. c. 73. § 10. in n. 

So the proprietor of a newspaper is liable for whatever 
libel appears in it, but he may, under special circumstances, 
rebut such liability. M. § M. 433, x 

Proof that the defendant gave a bond to the stamp-office 
for the duties on the advertisements in a Teen under 
29 Geo. 3. c. 50. § 10., and had occasionally applied at the 
stamp-office respecting the duties, is strong evidence to prove 
that he is the publisher, 4 7. R. 126. 

A delivery of a newspaper, according to the provisions of 
88 Geo, 3. ¢. 78., to the officer of a stamp office, is a sufficient 

ublication, though it is directed by the statute, for the officer 
has an opportunity of reading it. 4 B. § C. 35. 

For the regulations respecting the publication of news- 

papers, pamphlets, &c. see tit. Newspapers. 





III. It is immaterial, on a criminal prosecution, with re- 
spect to the essence of a libel, whether the matter of it be 
true or false; because it equally tends to a breach of the 
peace; and the provocation, not the falsity, is the thing to be 
punished criminally; though doubtless the falsehood of it 
may aggravate its guilt and enhance its punishment. See 
7 7. R. 4, that it is not necessary to allege the falsity of the 
libellous matter. In a civil action a libel must appear to be 
false as well as scandalous; for if the charge be true, the 
plaintiff has received no private injury, and has no ground to 
demand a compensation for himself, whatever offence it may 
be against the public peace: and therefore upon a civil action 
the truth of the accusation may be pleaded in bar of the suit. 
But in a criminal prosecution the tendency which all libels 
have to create animosities and to disturb the public peace is 
the whole that the law considers. And therefore in such 
prosecutions, the only points to be inquired into are, first, the 
making or publishing of a book or writing; and, secondly, 
whether the matter be criminal; and if both these points are 
sere the defendant, the offence against the public is com- 
plete, 4 Comm. c. 11. p. 150,151, See post, IV., and tit, 
Jury, TIL. 2. as to the intent of the party publishing. 

It seems to be clearly agreed, that in an indictment or cri- 
minal prosecution for a libel, the party cannot justify that the 
contents thereof are true, or that the person upon whom it is 
made had a bad reputation; since the greater appearance 
there is of truth in any malicious invective, so much the more 
provoking it is: for as Lord Coke observes, in a settled state 
of government the party grieved ought to complain for every 
injury done him, in the ordinary course of law, and not by 
any means to revenge himself by the odious course of libelling 
or otherwise. Bac. Abr. tit, Libel (A. 5.) cites 5 Co. 1255 
Hob. 253; Moor, 627; 1 Hawk. P. C. e. 73. 

But although it has been held, at least for these two cen- 
turies, that the truth of a libel is no justification in a criminal 
prosecution, yet in many instances it is considered as an ex- 
tenuation of the offence; and the Court of King's Bench has 
laid down this general rule, viz. that it will not grant an in- 
Formation Sox a libel, unless the prosecutor who applies for it 

2 
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makes an affidavit, asserting directly and pointedly that he is 
innocent of the charge imputed to him. But this rule may be 
dispensed with, if the person libelled resides abroad ; or if the 
imputations of a libel are general and indefinite; or if it is a 
charge against the prosecutor for language which he has held 
in parliament. Dougl. 271 (284), 372 (388) ; 5 B. & A. 595. 

Where on application for an information the truth of the 
libel is not denied, the court (except in the particular instances 
above mentioned) will leave the injury to be remedied in the 
ordinary course of justice by action or indictment, Stra, 
493. See post, IV.” But the court will not grant this extra- 
ordinary remedy by information, nor should a grand jury find 
an indictment, unless the offence be of such signal enormity, 
that it may reasonably be construed to have a tendency to 
disturb the peace and harmony of the community. In such a 
case the public are justly placed in the character of an of- 
fended prosecutor, to vindicate the common right of all, 
though violated only in the person of an individual; for the 
malicious publication of even truth itself cannot in policy be 
suffered to interrupt the tranquillity of any well-ordered so- 
ciety. This is a principle so rational and pure that it cannot 
de tainted by the vulgar odium which has accompanied the 
derivation of the doctrine from the tyranny of the star-cham~ 
ber; the adoption of it by the worst of courts can never 
weaken its authority; and without it all the comforts of 
society might with impunity be hourly endangered or de- 
stroyed. See Law of Libels; 1 Hawk. P. C. c. 73. § 6. inn. 

The court of K, B. is now in the practice of granting an 
information for any description of libel. See Information. 

With regard to libels in general, there are, as in many 
other cases, two remedies; one by indictment or information, 
and the other by action. The former for the public offence ; 
for, as has been repeatedly remarked, every libel has a ten- 
dency to the breach of the peace, by provoking the person 
libelled to break it; which offence, we have seen, is the same 
in point of law, whether the matter contained be true or false, 
and therefore it is that the defendant, on an indictment for 
publishing a libel, is not allowed to allege the truth of it by 
way of justification, But in the remedy by action on the case, 
which is to repair the party in damages for the injury done 
him, the defendant may, as for words spoken, justify the 
truth of the facts, and show that the plaintiff has received no 
injury at all. The chief excellence, therefore, of a civil action 
for a libel consists in this, that it not only affords a reparation 
for the injury sustained, but it is a full vindication of the in- 
nocence of the person traduced, See 3 Comm, c. 8. p. 125, 
126, and n. 

It is not competent to a defendant charged with having 
published a libel, to prove that a paper, similar to that for the 

ublication of which he is prosecuted, was published on a 
Former occasion by other persons who have never been pro- 
secuted for it, 5 T. R. 436. 

Neither is it a defence to an action for the publication of a 
libel, that the libellous matter was communicated to the de- 
fendant by a third person, and that such defendant's name 
was published at the same time with the libel; and the court 
intimated that in oral slander, (see Holt, 513,) though a man, 
at the time of speaking the words, names the person who told 
him what he relates, cannot plead that circumstance to an 
action against him. Crespigny v. Wellesley, 5 Bing. 392. 

It would seem that a defendant may, under the general 
issue, give general evidence of the plaintiff's character, but 
not of particular facts tending to show that he has been guilty 
of the act imputed to him, in mitigation of damages. See 2 
Camp. 251; 1 M. § 8.251; and 2 Starkie on Libel, 87—97. 

A libel in a newspaper purported to be a report of pro- 
ceedings before one of the corporation commissioners. Under 
the general issue the defendant was allowed to give the accu- 
racy of the report in evidence in mitigation of damages only; 
and the plaintiff was then allowed to give evidence in reply of 
the inaccuracy ofthe report. 6 C. § P. 385. 
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IV. In information and law proceedings there are two way 
of describing a libel; by the sense and by the words: the first 
is cujus tenor sequitur, and the second que sequitur in hae 
Anglicana verba, §c. in which the description is ae particular 
words, and whereof every word is a mark; so that if theré 
is any variance, it is fatal; in the other description by th 
sense, it is not material to be very exact in the words, be- 
cause the matter is described by the sense of them. 2 Salke 
660. See Indictment, Information, Pleading. 

The declaration for a libel must lay it to be ‘ of and con- 
cerning the plaintiff,” otherwise there can be no judgment 
2 Strange, 934, 

It hath been held, that writing a seditious libel is not a 
actual breach of the peace ; and that a member of parliamen 
writing such a libel is entitled to his privilege from being 
arrested for the same. Wilkes’s case, 2 Wils. 169, 251; bul 
see title Parliament, IV. 2. ad fin. 

The arguments in the case of Wilkes (as also in that of tht 
Seven Bishops, State Trials, 4 Jac. 2.) seem to have as 
sumed that a common person not having privilege of parli 
ment might be legally apprehended on the charge of writing 
and publishing a seditious libel: and it is now settled tha 
such person may be apprehended by a justice of the peace 
and committed for want of bail for writing or publishing 
seditious libel against the government, or a libel against 
minister of state, or against a judge. The same principl 
seems also to apply to the case of writing or publishing a m 
licious libel against any person, See Butt’s case, 1 Brod 
§ Bing. 548. 

Previous to the 32 Geo. 3. c. 60, it was held, that on 
trial of an indictment for a libel, the only questions for th 
consideration of the jury are the fact of publishing, and th 
truth of the inuendoes; that is, the truth of the meaning an 
sense of the passages of the libel, as stated and averred 
the record; whether the matter be or be not a libel is 
question of law for the consideration of the court. 3 T. 
428. See further post. 

The eel et from a modern historian, (Hallam! 
History of England from Henry VII. to Geo. Tl. c. 1h 
affords a summary, applicable, as well to this offence its 
as to the province of the jury upon the trial of offenders. 

For the vigilant superintendance, (of the proceedings 
the government by public opinion,) and, indeed, for all 
keeps up in us permanently and effectually the spirit of rë 
gard to liberty and the public good, we must look to # 
unshackled and independent energies of the press. Int 
reign of William III., and through the influence of the 
polar principles in our constitution, this finally became 

he licensing act, suffered to expire in 1679, was renes 
in 1685 for seven years, In 1692 it was continued to 
end of the session, which took place in 1693, Several @ 
tempts were afterwards made to renew its operation, wl 
the less courtly Whigs combined with the Tories and Jacobi 
to defeat. Both parties, indeed, employed the press 
great diligence in that reign; but, while one degeneri 
into malignant calumny and misrepresentation, the sig” 
victory of liberal principles is manifestly due to the boldné 
and eloquence with which they were promulgated. E 
during the existence of a censarship, = host of unl 
publications, by the negligence or connivance of the ol 
employed to seize them, bore witness to the inefficacy of | 
restrictions. The bitterest invectives of Jacobitism 
circulated in the first four years after the Revolution, 

The Liberty of the Press consists, in a strict sense, mê! 
in an exemption from the superintendance of a licensor į 
it cannot be said to exist in any security, or sufficiently, 
its principal ends, when discussions of a political or rel 
nature, whether general or particular, are restrained by 
narrow or severe limitations. The law of libel has 
been indefinite, an evil probably beyond any complete ren 
but which evidently renders the liberty of free disc 
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somewhat precarious in its exercise, perhaps more so than 
might be wished. It Hae to have been the received 
doctrine in Westminster Hall before the Revolution, that no 
man might publish a writing reflecting on the government, nor 
upon the character or even capacity and fitness of any one 
employed in it. Nothing having passed to change the law, 
the law remained as before. Hence, in the case of Tutchin, 
it was laid down, that to possess the people with an ill oj 
nion of the government (that is, the ministry,) was a libel. 
And the attorney-general, in his speech for the’ prosecution, 
urged that there could be no reflection upon those in office 
under the sovereign, but it must cast some reflection on the 
sovereign who employed them. Yet in that case the censure 
upon the administration in the passages selected for pro- 
secution was merely general and without reference to any 
person; upon which the counsel for Tutchin relied. State 
Trials, (Honell’s edit.) xiv. 1103, 1128. 

It is manifest, that such a doctrine was irreconcileable 
with the interests of any party out of power; whose best 
hope to regain it is commonly by possessing the nation with 
a bad opinion of their adversaries. Nor would it have been 
possible for any ministry to stop the torrent of a free pres 
under the secret guidance of a powerful faction, by a few in 
dictments for libel, They found it general'y more expedient, 
and more agreeable to borrow weapons from the same ar- 
moury, and retaliate with unsparing invective and calumny, 
‘This was practised with the avowed countenance of govern- 
ment, for the first time by Swift, in the Examiner, and some 
others of his writings, Boh parties soon went such lengths 
in this warfare, that it became tacitly understood, that the 
public characters of statesmen and the measures of adminis- 
tration are the fair topics of pretty severe attack. Less than 
this, indeed, would not have contented the political temper 
of the nation, gradually and without intermission becoming 
more democratical, and more capable as well as more ac- 
customed to judge of its general interests and of those to 
whom they were intrusted. "The just limit between political 
and private censure has been far better drawn in these later 
























times, (licentious as we may still justly deem the press,) 
than in an age when courts of justice had not deigned to 
acknowledge, as they do at present, its theoretical liberty. 





No writer, except of the most broken reputation, could ven- 
ture at this day on the malignant calumnies of the great 
ministerial writer of that time, 

Meanwhile the judges of the courts of law naturally ad- 
hered to their established doctrine, and in prosecutions for 
political libels were very little inclined to favour what they 
deemed the presumption, if not the licentiousness, of the 
press. ‘They advanced a little farther than their predecessors, 
and, contrary to the practice both before and after the Revo- 
lution, laid it down as an absolute principle, that falsehood, 
though always alleged in the indictment, was not essential to 
the guilt of the libel; refusing to admit its truth to be pleaded 
or given in evidence, or even urged by way of mitigation of 
punishment, (See State Trials, xiv. 534; xvii, 659.) But 
as defendants could only be convicted by verdicts of juries 
and jurors, both partook of the general sentiment in favour of 
free discussion, and might, in certain cases, have acquired 
Some prepossessions as to the real truth of the supposed 
libel, which the court’s refusal to enter upon it could not 
remove, they were often reluctant to find a verdict of guilty. 
And hence arose by degrees a sort of contention, ‘which 
Sometimes showed itself upon trials, and divided both the 
Profession of the law and the general public, The judges 
and the lawyers, for the most part, maintained, that the pro- 
ince of the jury was only to determine the fact of pub- 
lication, and also whether the inuendoes on the record were 
Correct, that is, whether the libel actually meant that which 
it was alleged in the indictment that it did mean, not whether 
such meaning were criminal or innocent—a question of law 











which the court were exclusively competent to decide. That 
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the jury might acquit at their pleasure was undeniable ; but 
it was asserted, that they would do so in violation of their 
oaths and duty if they should reject the opinion of the judge, 
by whom they were to be guided as to the general law. 
Others of great name in our jurisprudence and the majority 
of the public at large, conceiving that this would throw the 
liberty of the press altogether into the hands of the judges, 
maintained, that the jury had a strict right to take the whole 
matter into their consideration, and determine the defendants’ 
criminalty or innocence, according to the nature and circum- 
stances of the publication. This controversy was put an end 
to by the act 32 Geo. 3. c. 60. (extended to Ireland by the 
Irish act 33 Geo. 3. e. 43.) which enacted, that on trials of 
indictment for libel, the jury might give a general verdict of 
guilty or not guilty upon the whole matter in issue; and 
though, perhaps, the act is not drawn in the most intelligible 
and consistent manner, it was certainly designed or hoped 
that it would make the defendant’s intention as it might be 
innocent or even laudable, or, on the other hand, sed ious 
or malignant, a matter of fact for the inquiry and discussion 
of the jury. See more fully on this part of the subject, 
Jury, Tl, 2. 

"he punishment of libellers for either making, repeating, 
printing, or publishing the libel, is fine, and such corporal 
punishment, as imprisonment, pillory, &c. (now abolished,) as 
the court in its discretion shall inflict; regarding the quantity 
of the offence, and the quality of the offender, 1 Hawk. P. 
C. c, 73. § ult. 

Ifa printer print a libel against a private person, 
be indicted and punished for it; and so n 
libel against a magistrate, and much more one who does it 
against the king and state; nor can a person in such a case 
excuse himself by saying they were dying speeches, or the 
words of dying men; for a man may at his death justify his 
villainy; and he who publishes it is punishable; and it is no 
excuse for the printing or publishing a libel, to say that he 
did it in the way of trade, or to maintain his family. 1 St. 
Tr. 982, 986, 

Also if booksellers publish or sell libels, though they know 
not the contents of them, they are punishable. It has been 
resolved, that where persons write, print, or sell, any pamph- 
ets, scandalizing the public, or any private persons, such 
libellous books may be seized, and the persons punished by 
law; and all persons exposing any books to sale, reflecting 
on the government, may be punished : also writers of news 
(though not scandalous, seditious, ot reflecting on the go- 
vernment, if they write false news,) are indictable, 2 St. Tr, 
477. See False News, Seandalum Magnatum, 

One was indicted for a libel in scandalizing the King's 
witnesses, and reflecting on the justice of the nation, and had 
Judgment of the pillory and fine, 3 St, Tr, 50. A person 
for libelling the Lord Chancellor Bacon, affirming that he had 
done injustice, and other scandalous matter, was sentenced to 
pay 10007. fine; to ride on a horse with his face to the tail 
from the Fleet to Westminster, with his fault written on his 
head; to acknowledge his offence in all the courts at West- 
minster, stand in the pillory; and that one of his ears should 
be cut off at Westminster, and the other in Cheapside, and 
to suffer imprisonment during life. Poph, 135. One who 
exhibited a Tive! against a Lord Chief Sustice, directed to 
the King, calling the Chief Justice traitor, perjured judge, 
&e. had judgment to stand in the pillory, was find. 1000 
marks, and bound to good behaviour during life, Cro. 
Car. 125, $ 

When a person is brought before the court to receive judg- 
ment for alibel, his condeet subsequent to his conviction may 
be taken into consideration, either by way of aggravation or 
mitigation of his punishment. 3 7. R, 432, 

"The stat. 60 Geo. 3. c. 8. “ for the more effectual prosecu- 
tion and punishment of blasphemous and seditious libels,” 
enables the court before whom any offender is convicted, or 
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wherein there is judgment by default, to make an order for 
seizing the copies of the libel. By § 4. persons on a second 
conviction might have been banished from the united king- 
dom and all other parts of the king's dominions; but this 
punishment of banishment (which at the passing of the act 
was much opposed) was repealed by the 11 Geo, 4. and 
1 Will. 4..¢.78. § 1. See tit. Newspapers. 

In all the instances where blasphemous, immoral, treason- 
able, schismatical, seditious, or scandalous libels, are punished 
by the English law, some with a greater, others with a less 
degree of severity, the liberty of the press, properly under- 
stood, is by no means infringed or violated. The liberty of 
the press is, indeed, essential to the nature of a free state ; 
but this consists in laying no previous restraints upon pub- 
lications; and not in freedom from censure for criminal 
matter when published. Every freeman has an undoubted 
right to lay bat sentiments he pleases before the public: to 
forbid this is to destroy the freedom of the press: but if he 
publishes what is improper, mischievous, or illegal, he must 
take the consequence of his own temerity. To subject the 
press to the restrictive power of a licenser, as was former! 
done both before and since the Revolution, is to subject all 
freedom of sentiment to the prejudices of one man, and make 
him the arbitrary and infallible judge of all controverted 
points in learning, religion, and government, But to punish, 
as the law does at present, any dangerous or offensive writ- 
ings, which, when published, shall on a fair and impartial trial 
be adjudged of a pernicious tendency, is necessary for the 
preservation of peace and good order of government and reli- 
gion, the only solid foundation of civil liberty. Thus, the will 
of individuals is still left free; the abuse only of that free-will 
is the object of legal punishment, Neither is any restraint 
hereby laid upon freedom of thought or inquiry ; liberty of pri- 
vate sentimentis stillleft, The disseminating or making public 
of bad sentiments, destructive to the ends of society, is the 
crime which society corrects. A man (says a fine writer on this 
subject) may be alarsa to keep poisons in his closet, but not 
publicly to vend them as cordials. And to this we may add, 
that the only plausible argument heretofore used in the re- 
straining of the just freedom of the press, “ that it was ne- 
eessary to prevent the daily abuse of it,” will entirely lose its 
force when it is shown (by a seasonable exertion of the laws,) 
that the press cannot be abused to any bad purpose without 
incurring a suitable punishment; whereas it can never be 
used to any good one, when under the control of an in- 
spector. So true it will be found, that to censure the 
licentiousness is to maintain the liberty, of the press. 4 Comm, 
©. 11, ad fin. 

The above observations deserve the serious attention of 
every juryman who wishes well to the constitution and hap- 
piness of his country; to them we shall add the remark of 
another celebrated writer on this subject:—‘ The danger of 
such unbounded liberty (of unlicensed printing,) and the 
danger of bounding it, have produced a problem in the science 
of government, which human understanding seems hitherto 
unable to solve. If nothing may be published but what civil 
authority shall have previously approved, power must always 
be the standard of truth : if every dreamer of innovations may 
propagate his projects, there can be no settlement; if every 
murmur at government may diffuse discontent, there can be 
no peace ; and if every sceptic in theology may teach his 
follies, there can be no religion. The remedy against these 
evils is o punish the authors ; for it is yet allowed that every 
sotiety may punish, though not prevent, the publication of 
opinions which that society shall think pernicious. But this 
punishment, though it may crush the author, promotes the 
book; and it seems not more reasonable to leave the right 
of printing unrestrained, because writers may afterwards be 
censured, than it would be to sleep with doors unbolted, 
because by our laws we can hang a thief,” Johnson, in vitd 
Milton. 
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The law of libel has of late been much discussed, and 
committee of the House of Commons was appointed in the 
last session (1833) for the purpose of investigating it, pre« 
vious to the consideration of the important case whic! 
have been proposed by Mr. O'Connell and other members of 
parliament. 

For further matter connected with libels, see False New 
Scandalum Magnatum, Treason, Words. 

Lier, in the Spiritual Court, from libellus, a little book 
the original declaration of any action in the civil law. See 
2 Edw. 6. c. 18. 

By the 2 Hen, 5. c. 3. a libel of that which is surmised 
against any party cited to appear in the oy ual Court, i 
to be granted and delivered without any difficult 

If upon a libel for eon matter, the defendan 
make a surmise in B. R. to have a prohibition, and such 
surmise be insufficient, the other party may show it to th 
court, and the judges will discharge it. 1 Leon. 10, 128 
The libel used in ecclesiastical proceedings, consists of thret 
parts. 1. The major proposition, which shows a just cause 
of the petition, 2. The narration, or minor proposition. 3 
The conclusion, or conclusive petition, which conjoins both 
propositions, &e. 3 Comm. 100. 

In the Scotch law, the term libel is used to express th 
source of complaint, or ground of the charge, on which eit 
a civil action or criminal prosecution takes place. 

LIBER NIGER. See Black Book. 

LIBERA, A livery or delivery of so much grass or com 
to a customary tenant, who cut down or prepared the said 
grass or corn, and received some part or small portion of 
as a reward or gratuity. Cowell. 

Right of fishinge 


LIBERA BATELLA. A free boat. 
Plac. in itin. ap. Cestr, 14 H. 7. 

LIBERA CHASEA HABENDA. A judicial writ grantet 
to a person for a free chase belonging to his manor; aft 
proof made by inquiry of a jury, that the same of right belon 
to him. Reg, Orig. 36, 

LIBERA LEGEM, amittere liberam legem. Is to beet 
infamous, and not to be accounted liber et legalis homo. 
Battle, He Gn 

LIBERA PISCARIA, A free fishery, which being grant 
to one, he hath a Property in the fish, &e. 2 Salk. 687, Si 

free bull. 


Fish, Fisheries, and Fishing. 
Norf. 16 Edw. 1, 
See Wara. 


LIBER TAURUS, 

LIBERA WARA. 

LIBERATE. A writ that lies for the payment of a yes 
pension or other sum of money granted under the great se! 
and directed to the treasurer and chamberlains of the 
chequer, &e. for that purpose. In another sensé it is a 
to the sheriff of a county for the delivery of possession 
lands and goods extended, or taken upon the forfeiture of 4 
recognizance. Also a writ issuing out of the Chancery, di 
rected to a gaoler, for deliver, ofa a prisoner that hath put) 
bail for his appearance. F, N. B. 182; 4 Inst, 116. TI 
writ is most commonly used for delivery of goods, &e. on 
extent; and by the extent the conusee of a recognizance hi 
not any absolute interest in the goods, until the liberatt 
2 Lil, 169. Ithas been adjudged, that where an extent. 
upon a statute-merchant, there needs no liberate, for tH? 
sheriff may deliver all in execution without it; but where 
extent is upon a statute-staple, or a recognizance, there 
be a return made of such an extent, and then a liber! 
before there can be a delivery in execution. 3 Salk. 15% 
See Extent, Execution, 

LIBERATIO. Money, meat, drink, clothes, &¢. yeat 
sn and delivered by the lord to his domestic servan 

lount, 

LIBERTAS ECCLESIASTICA. This is a freque 
phrase in our old writers, to signify church liberty, or ecou 
siastical immunities ; the right of investiture, extorted 
our kings by force of papal power, was at first the only thi? 
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Ska aogal by ee clergy, as their libertas ecclesiastica: but 
ie ome at weak princes and prevailing factions, under 
ne of ‘ church liberty, they contended for a freedom 
pa aaron and possessions from all secular power and 
junadietion, as, appears by the canons and decrees of the 
ae a Boniface, Archbishop of Canterbury, at 
ea r Ane 1258, and at London, A. D, 1260, &c. Cowell. 
Timp Litleton's Hist. of Hen. 1. and Robertson's Hist. 
LIBE i 
e IBERATE PROBANDA. An ancient writ which lay 
tomach as, being demanded for villeins, offered to prove 
Se i te directed to the sheriff, that he should take 
parte: them for the proving of their freedom before the 
uaticlasede a ae jog themeanjima they should be 
sted, F. N. B. 77. See Tenures, Villein. 
HD ERTATIBUS ALLOCANDIS. A writ lying for a 
pos SRNA Eea N peonon to his liberty, to have 
eae |. Reg. Orig. 262. And if any claim 
peel liberty O PESTA PEA A RET TEIA TEEF 
een AN rae there may be a special writ de libertatibus 
eauudis, to permit the burgesses to use their liberties, o. 
wag writs are of several forms, and may be used by a cor- 
en Was oF by any single person, as the case shall Tenma 
Seen a cher 510, The barons of the cinque ports, 
ate IA pa oe maa they are delayed to have 
ies allowed them. Ibid. 
REREAD IBUS EXIGENDIS IN ITINERE. An 
an whereby the king commands the justices in eyre 
liberty, Rey si ag for the defence of another man’s 
Ti pee: Orig. 19. 
ae ENT fis or FRANCHISES. These are synonymous, 
and their definition is, a royal privilege or branch of 


the king's pr i 
8's prerogative, subsisting in the hands of a subject. 


The k 
Brinda of them are various, and almost infinite, See 
is WH PERTY. A privilege held by grant or prescription, 
ject, Dra enjoy some benefit beyond the ordinary sub- 

Taai LIBERTY, 

its most general signification, is sai J 

lo m. ignification, is said to be a power to 

ae One thinks fit, unless restrained by the law of the 


Heer is well observed, that human nature is ever an 
hi orang for this liberty, it being the gift of God to man in 
of restituties therefore every thing is desirous of it, as a sort 
at ata ion R its primitive state. | Fortese. 96. It is upon 
whioh the laws of England in all cases favour liberty, 
Profit a aapouutad very precious, not only in respect of 
in respect Yh hich every one obtains by his liberty, but also 

ene the public, 2 Lil, Abr. 169. 
not berrting to Montesguiem, liberty consists principally in 
require g pesmeelied to do any thing which the law does not 
fore wa rone we are governed by civil laws, and there- 
Tib, a5 ate, ees living under those laws. Spirit of Lams, 
E a absolute Rights of Man, considered as a free agent, 
with med with discernment to know good, from evil, and 
to Power of choosing those measures which appear to him 
are usually summed up in one ge- 


the 


ieu the most desirable, 
Diaan pelation, and denominated The Naturad Liberty of 
of acting This natural liberty consists properly in a power 
unless g aone thinks fit, without any restraint or control, 

y inthis a law of nature; being a right inherent in us 
when ka ae one of the gifts of God to man at his creation, 

l endowed him with the faculty of free will. 1 Comm. 


But ey 
Part of h 
Purchase 


of m 
ifs Mittal 


‘ery man, when he enters into society, gives up a 
a0 natural liberty, as the price of so valuable a 
i en in consideration of receiving the advantages 
We nity, Commerce, obliges himself to conform to those 

he community has thought proper to establish. 
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This species of legal obedience and conformity is infinitely 
more desirable than that wild and savage liberty which is 
sacrificed to obtain it, For no man who considers a mo- 
ment, would wish to retain the absolute and uncontrolled. 
power of doing whatever he pleases ; the consequence of 
which is, that every other man would also have the same 
power; and then there would be no security to individuals 
in any of the enjoyments of life. See Mont. Spirit of Laws, 


| Wb. 11. c». 8. 


Political or civil liberty, therefore, which is that of a 
member of society, is no other than natural liberty, so far 
restrained by human laws, and no farther, as is necessary and 
expedient for the general advantage of the public, 1 Comm, 
c. l, p. 125, 

Hence we may collect, that the law, vhich restrains a man 
from doing mischief to his fellow-citizens, though it dimi- 
nishes the natural, increases the civil liberty of mankind; 
but that every wanton and causeless restraint of the will of 
the subject, whether practised by a monarch, a nobility, or a 
opular assembly, is a degree of tyranny; nay, that even 
laws themselves, whether made with or without our consent, 
if they regulate and constrain our conduct in matters of mere 
indifference without any good end in view, or regulations 
destructive of liberty; whereas, if any public advantage can 
arise from observing such precepts, the control of our private 
inclinations, in one or two particular points, will conduce to 
paesa our general freedom in others of more importance, 

ut supporting that state of society which alone can secure 

our independence. So that laws, when prudently framed, 
are by no means subversive, but rather introductive of li- 
berty; for where there is no law there is no freedom. Locke 
on Gov. part 2. § 57. But then, on the other hand, that 
constitution or form of government, that system of laws is 
alone calculated to maintain civil liberty, which leaves the 
subject entire master of his own conduct, except in those 
points wherein the public good requires some irection or 
restraint, 1 Comm. 125, 6. 

The above definition of the learned commentator is ad- 
mitted by his latest editor to be clear, distinct, and rational, 
as far as relates to civil liberty; in the definition of which, 
however, he adds, it ought to be understood, or rather ex- 
pressed, that the restraints introduced by the law should be 
equal to all; or as much so as the nature of things will admit, 
1 Comm. 126, n. 

Political liberty is distinguished by Mr, Christian from 
civil liberty; and he defines it to be, the security with which, 
from the constitution, form, and nature, of the established 
government, the subjects enjoy civil liberty. No ideas, 
continues he, are more distinguishable than those of civil 
and political liberty; yet they are generally confounded ; 
and the latter cannot yet claim an appropriate name, The 
learned Judge (Blackstone) uses political and civil liberty 
indiscriminately ; but it would perhaps be convenient uni- 
formly to use those terms in the respective senses here sug- 
gested, or to have some fixed specifie denominations of ideas 
which, in their natures, are so widely different, The last 
species of liberty has, probably more than the rest, engaged 
the attention of mankind, and particularly of the people of 
England, Civil liberty, which is nothing more than the im- 
partial administration of equal and expedient laws, they 
have long enjoyed, nearly to as great an extent as can be 
expected under any human establishment; and under a king 
who has no power to do wrong, yet all the prerogatives to 
do good, with the two houses ‘of parlitinent, the people of 
England have a firm reliance that this civil liberty îs secure, 
and that they shall retain and transmit its blessings, and 
those of political liberty also, to the latest posterity. See 
1 Comm. 126, n. 

There is another common notion of liberty, which is nothing 
more than the freedom from confinement, This is a part o 
civil liberty ; but it being the most important part, as a man 
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in a gaol can have but the exercise and enjoyment of few 
rights, it is xar’ eZoyny called liberty. 

The different definitions of the term liberty, here given 
and commented upon, should not be thought tautologous or 
uninteresting, since it is a word which it is of the utmost 
importance to mankind that they should clearly comprehend ; 
for though a genuine spirit of liberty is the noblest principle 
that can animate the heart of man, yet liberty, in all times, 
has been the clamour of men of profligate lives and desperate 
fortunes: Falso libertatis vocabulum obtendi ab iis, qui, pri- 
yatim de generis, in publicum extiosi, nihil spei nisi per dis- 
cordias habeant. Tac. Ann. 11. e. 17. 

The idea and practice of this political or civil liberty flourish 
in their highest vigour in these kingdoms; where it falls little 
short of perfection, and can only be lost or destroyed by the 
folly or demerits of its owners ; the legislature, and of course 
the laws of England, being Parani adapted to the pre- 
servation of this inestimable blessing, even in the meanest 
subject, 1 Comm. 126, 7. 

The absolute rights of every Englishman, (which, taken 
in a political and extensive sense, are usually called their 
liberties,) as they are founded on nature and reason, so they 
are coeval with our form of government, though subject at 
times to fluctuate and change; their establishment, excellent 
as it is, being still human. At some times we have seen them 
depressed by overbearing and tyrannical princes: at others, 
so luxuriant as even to tend to anarchy, a worse state than 
tyranny itself; as any government is better than none at all. 

ut the vigour of our free constitution has always delivered 
the nation from these embarrassments; and as soon as the 
convulsions consequent on the struggle have been over, the 
balance of our rights and liberties has settled to its proper 
level ; and their fandiinebtal articles have been, from time 
to time, asserted in parliament as often as they were thought 
to be in danger. 

First, By the great charter of liberties, which was ob- 
tained, sword in hand, from King John; and afterwards, with 
some alterations, confirmed in parliament by King Henry IIL, 
his son; which charter contained very few new grants; but 
as Sir Edward Coke observes (2 Inst. proém.) was for the 
most part declaratory of the N ESS grounds of the fun- 
damental laws of England, Afterwards by the statute called 
Confirmatio Cartarum, 25 Edw. 1, whereby the great charter 
is directed to be allowed as the common law, all judgments 
contrary to it are declared void; copies of it are ordered to 
be sent to all the cathedral churches, and read twice a year 
to the people ; and sentence of excommunication is directed 
to be as constantly denounced against all those who by word, 
deed, or counsel, act contrary thereto, or in any degree in- 
fringe it. Next, by a multitude of subsequent corroborating 
statutes from Edward I. to Henry [V.; of which the fol- 
lowing are the most forcible. 

25 Edm. 3. st. 5. c. 4. None shall be taken by petition or 
suggestion made to the king or his council, unless it be by 
indictment of lawful people of the neighbourhood, or by pro- 
cess made by writ Ge E at the common law. And none 
shall be put out of his franchises or frechold, unless he be 
duly brought to answer, and forejudged by course of law ; 
and if any thing be done to the contrary, it shall be redressed 
and holden for none. 

42 Edw. 3, c, 3. Noman shall be put to answer without 
presentment before antes or matter of record of due pro- 
cess, or writ original, according to the ancient law of the land. 
‘Aud if any thing be done to the contrary, it shall be void in 
law, and held for error. 

After a long interval these liberties were still further 
confirmed by the Petition of Right; which was a parlia- 
mentary declaration of the liberties of the people, assented 
to by King Charles I. in the beginning of his reign; and is 
classed among our statutes as 3 Car, 1. c. 1. By this it was 
provided that no one should be compelled to make, or yield 
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any gift, loan, benevolence, tax, or such like charge, without 
consent by act of parliament; (as to which liberty or pri 
vilege, see 25 Edw. 1. cc. 5, 6; 84 Edw. 1. st. 4. c. 1, 
§ 14 Edw. 3, st. 2, c. 1.) This petition of right was close], 
followed by the still more ample consessions made by thal 
unhappy prince to his parliament (particularly the dissolu: 
tion of the Star-chamber, by 16 Car. 1. c. 10,) before thi 
fatal rupture between them ; and by the many salutary laws, 
particularly the Habeas Corpus Act, passed under Kin, 
Charles II. 

To these succeeded the Bill of Rights, or Declaration 
delivered by the Lords and Commons to the Prince and 
Princess of Orange, February 13, 1688; and afterward 
enacted in parliament, when they became King and Queen; 
which is as follows :— 

Stat. 1 W., & M. st. 2. ¢. 2 § 1. Whereas the Lords 
Spiritual and Temporal, and Commons, assembled at West: 
minster, representing all the estates of the people of this 
realm, did upon the 18th of February, 1688, present unt 
their majesties, then Prince and Princess of Orange, a decla- 
ration, containing that, 

The said Lords Spiritual and Temporal, and Commons, 
being assembled in a full and free representative of thi; 
nation, for vindicating their ancient rights and liberties; 
DECLARE, 

That the: pa power of suspending of laws, or thi 
execution of laws, by regal authority, without consent of par- 
liament, is illegal : 

That the peana power of dispensing with laws, or th 
execution of laws, by regal authority, as it hath been as- 
sumed and exercised of late, is illegal : 

That the commission for erecting the late Court of Com 
missioners for ecclesiastical causes, and all other commissioni 
and courts of like nature, are illegal and pernicious : 

That levying money for or to the use of the Crown, by 
wretence of prerogative, without grant of parliament, for 
longer time, or in other manner than the same is or shall be 

granted, is illegal : j 

‘That it is the right of the subjects to petition the king ; and 
al commitments and prosecutions for such petitioning are 
illegal: 

„That the raising or keeping a standing army within th 
kingdom in the time of peace, unless it be with consent ol 
parliament, is against law: : 

That the subjects which are protestants may have arms for 
a defence suitable to their conditions, and as allowed by 
law : 

That elections of members of parliament ought to be free! 

That the freedom of speech, and debates or proceedings ii 
parliament, ought not to be impeached or questioned in an; 
court or place out of parliament : 

That excessive bail ought not to be required, nor es 
cessive fines imposed, nor cruel and unusual punishment 
inflicted : 

That jurors ought to be duly impanelled and returned, an 
jurors which pass upon men in trials for high treason, ough 
to be freeholders : 

That all grants and promises of fines and forfeitures o 
particular persons before conviction, are illegal and void : 

And for redress of all grievances, and for the amendiny 
strengthening, and preserving of the laws, parliaments ough! 
to be held iene 5 

And they do claim, demand, and insist upon all and sin 
gular the premises, as their undoubted rights and liberties 
and that no declarations, judgments, doings, or proceeding’ 
to the prejudice of the people in any of the said premise! 
ought in any wise to be Tima hereafter into consequence 0 
example. 

6. All and singular the rights and liberties asserted ani 
claimed in the said declaration are the true, ancient, and in- 
dubitable rights and liberties of the people of this kingdom 


3 Aa 
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aa so shall be esteemed, allowed, adjudged, and taken to 
Pes and all the particulars aforesaid shall be firmly holden as 
may neoprene jin the said declaration; and all officers 
aap majesties according to the same in all times 
paa dispensation by non obstante of any statute shall 
aros EEIE a dispensation beallowed ofin such statute; 
dari eept in such cases as shall be specially provided for 
ing this session of parliament. 
ane He Gace granted before the 23d of October, 1689, 
oree 2E invalidated by this act, but shall remain of the same 
ce as if this act had never been made. 
anny: eS liberties were again asserted at the com- 
af we o the last century, in the Act of Settlement, 12 
Sent mans p neteby the Crown was limited to his pre- 
S AERA illustrious house; and some new provisions 
ou reli ae Ge the same fortunate æra, for better securing 
Ee A ant, and liberties, which the statute declares to 
the aie birthright of the people of England ;” according to 
me doctrine of the common law. 
is Bae. for the declaration of our rights and liberties. 
consi in hemselves thus defined by these several statutes, 
rom wiag namber of private immunities ; which will appear, 
either tha has been premised, to be indeed no other than 
by the he etide, of natural liberty, which is not required 
OF clog aa, Of Society to be sacrificed to public convenience; 
rovide j Tae privileges which society hath engaged to 
nee in Tew of the natural liberties so given up by indiv; 
ce parets hese therefore, were formerly, either by inheritance 
countries 4 vie rights of all mankind; but in most other 
estroyed 1 the world, being now more or less debased or 
iar and ae the present may be said to remain, in a pecu- 
land, phatical manner, the rights of the people of Eng- 


cates ‘Tights may be reduced to three principal or primary 
me Tight of personal security. 

Phe coke of personal liberty. 

a t of private property. s 
abridging eis Do, other known method of compulsion, or of 
diminutio man's Datural free will, but by an infringement or 
servation a Se or other of these important rights, the pre- 

ite these, inviolate, may justly be said to include the 
extensia n of our civil immunities in their largest and most 
Th © sense, 1 Comm. 12: 
le right of 
and uninte; 
his health 
is secure 














1c however, may, by the Divine permission, be frequently 


forfei 
ited for the breach of those laws of society which are 


© 
aug ced by the sanction of capital punishments. On this 
the conati eu icient at present to observe, that whenever 
jes aoe of a state vests in any man, or body of men, 
laws, he destroying at pleasure, without the direction of 
is in ene eo or members of the subject, such constitution 
laws dive highest degree tyrannical; and that whenever any 
Jaws are qq destruction for light and trivial causes, such 
cause ha aowi tyrannical, though in an inferior degree ; 
and yang, {he subject is aware of the danger he is exposed 
Statute lan z H prudent caution, provide against it. The 
reat, England does therefore very seldom, and the 

or limb, unh oes never, inflict punishment extending to life 
tution jh = ess upon the highest necessity; and the consti- 
SF maiming pper Stanger to any arbitrary power of killing 
The Worde r subject without the express warrant of law. 
Capiatur, i; 2 the Great Charter, c. 29, are “ Nullus liber homo 
Vor, m, MPrisonetur, vel aliquo modo destruatur, nisi per le- 
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gale judicium parium suorum aut per legem terre. No free- 
man shall be taken, imprisoned, or any way destroyed, unless 
by the lawful judgment of his peers, or by the law of the 
land.” Which words, aliquo modo destruatur, according to 
Coke, include a prohibition not only of killing or maiming, 
but also of torturing, (to which our laws are strangers,) and 
of every oppression by colour of an illegal authority. And 
it is enacted by 5 Edw. 3. c. 9. that no man shall be attached 
by any accusation, nor forejudged of life or limb, nor shall 
his lands or goods be seised into the king's hands contrary 
to the Great Charter, and the law of the land. And again 
by 28 Edw. 3. ¢. 3. that no man shall be put to death with- 
out being brought to answer by due process of law. 1 
Comm. 133. 

The right of personal liberty consists in the power of 
loco-motion, of changing situation, or moving one’s person to 
whatsoever place one’s own inclination may direct ; without 
imprisonment or restraint, unless by due course of law. On. 
this right there is at present no occasion to enlarge. For the 
provisions made by the laws of England to secure it, see 
titles Arrest, Bail, False Imprisonment, Habeas Corpus, 
&e. &e. 

The absolute right of property, inherent in every English- 
man, consists in the free use, enjoyment, and disposal of all 
his acquisitions, without any control or diminution, save 
only the lawe of helina. ihe origin of private property 
is probably founded in nature; but certainly the modifica- 
tions under which we at present find it, the method of con- 
serving it in the present owner, and of translating it from 
man to man, are entirely derived from society ; and are some 
of those civil advantages in exchange for which every indivi- 
dual has resigned a part of his natural liberty. ‘The laws of 
England are, therefore, in point of honour and justice, ex- 
tremely watchful in ascertaining and protecting this right. 
Upon this principle the Great Charter, c. 29, has declared 
that no freeman shall be disseised or divested of his free- 
hold, or of his liberties or free customs, (or be outlawed, 
banished, or otherwise destroyed, nor shall the king pass or 
send upon him,) but by the judgment of his peers, or by the 
law of the land. And by à variety of ancient statutes it is 
enacted, that no man’s lands or goods shall be seised into 
the king's hands, against the Great Charter and the law of 
the land; and that no man shall be disinherited, nor put out 
out of his franchises or frechold, unless he be duly brought 
to answer, and be forejudged by course of law; and if any 
thing be done to the contrary, it shall be redressed and 
holden for none. See 5 Edw, 3. c. 9; 25 Edw. 3. st. 5.0. 43 
ante, 28 Edw. 3. ©. 3. 

So great, moreover, is the regatd of the law for private pro- 
perty, that it will not authorise the least violation of it; no, 
not even for the general good of the whole community. In 
instances where the property of an individual is necessary to 
be obtained for the accommodation of the public, as in the 
case of enlarging or turning highways, all that the legislature 
does is to oblige the owner to alienate his possessions for a 
reasonable price ; and even this is an exertion of power in- 
dulged with caution, and which none but the legislature, or 
those acting under their immediate direction, can perform. 
See 13 Geo. 3. c. 78; and title Way 

Another effect of this right of private property is, that no 
subject of England can be constrained to pay any aids or 
taxes, even for the defence of the realm, or the support of the 
government, but such as are imposed by hi$ own consent, or 
that of his representatives in parliament, By 25 Edw. 1, e. 
5. 6. it is provided that the king shall not take any aids or 
tasks, but by the common assent of the realm, And what 
the common assent is, is more fully explained by the instru- 
ment usually called the statute de Tallagio non concedendo, 
usually classed as statute 34 Edw. 1. st. 4. c. 1; which enacts 
that no talliage or aid shall be taken, without the assent of 
the archbishops, bishops, earls, barons, knights, burgesses, 
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and other freemen of the land; and again, by 14 Edw, 3. 
st. 2. c. 1, the prelates, earls, barons, and commons, citizens, 
burgesses, and merchants, shall not be charged to make any 
aid, if it be not by the common assent of the great men and 
commons in parliament. And as this fundamental law had 
been shamefully evaded, under many preceding princes, by 
compulsive loans and benevolences, extorted without a real 
and voluntary consent, it was made an article in the Petition 
of Right, 3 Car. 1. that no man shall be compelled to yield 
any gift, loan, or benevolence, tax, or such like charge, with- 
out common consent by act of parliament. And lastly, by 
the Bill of Rights, 1 W. § M. st. 2. c. 2. it is declared, that 
levying money for or to the use of the crown by pretence of 
prerogative, without grant of parliament, or for longer time, 
or in other manner than the same is or shall be granted, is 
illegal. 1 Comm. 140, 

The above is a short view of the principal absolute rights 
which appertain to every Englishman ; and the constitution 
has provided for the security of their actual enjoyment, by 
establishing certain other auxiliary, subordinate, rights, whic 
serve principally as outworks or barriers to protect and main- 
tain those principal rights inviolate. ‘hese are, 

The constitution, powers, and privileges of parliament. 

‘The limitation of the king’s prerogative, 

The right of applying to courts of justice for redress of 

injuries. 

The right of petitioning the king or parliament. 

The right of having arms for defence. 

This last auxiliary right of the subjects of having arms for 
their defence, suitable to their condition and degree, and such 
as are allowed by law, is declared by the Bill of Rights ; and 
it is, indeed, a public allowance, under due restrictions, of 
the natural right of resistance and self-preservation, when the 
sanction of society and laws are found insufficient to restrain 
the violence of oppression, See tit. Arms. 

As to the first and second of the subordinate rights above 
mentioned, see titles King, Parliament. With respect to 
the third and fourth, some short information is here sub- 
joined. 

Since the law is, in England, the supreme arbiter of ever: 
man’s life, liberty, and property, courts of justice must at all 
times be open to the subject, and the law be duly adminis- 
tered therein. The emphatical words of Magna Charta, c. 
29. spoken in the person of the king, who, in judgment of 
law, (says Sir Edw. Coke,) isever present, and repeating them 
in all his courts, are these: “ Nulli vendemus, nulli negabi- 
mus, aut differemus rectum vel justitiam.—To none will we 
sell, to none will we deny, or delay, right or justice.” And 
therefore every subject, for injury to him in his goods, his 
lands, or his person, by any other subject, be he ecclesiastical 
or temporal, without any exception, may take his remedy by 
the course of law, and have justice and right for the injur 
done to him, freely without sale, fully without any denial, 
and speedily without delay. 2 Inst. 55. 

It were endless to enumerate all the affirmative acts of 
parliament wherein justice is directed to be done according 
to the law of the land ; and what that law is every subject 
knows, or may know se he plone for it depends not upon 
the arbitrary will of any judge, but is permanent, fixed, and 
unchangeable, unless by authority of parliament. A few ne- 
gative statutes may however be mentioned, whereby abuses, 
perversions, or delays of justice, especially by the prerogative, 
are restrained. It is ordained by Magna Charta, c. 29, that 
no freeman shall be outlawed, that is, put out of the protec- 
tion and benefit of the law, but according to the laws of the 
land. By 2 Edw. 3. c, 8; 11 Ric. 2. c. 10. it is enacted, 
that no commands or letters shall be sent under the great 
seal, or the little seal, the signet or privy seal, in disturbance 
of the law; or to disturb or delay common right; and though 
such commandments should come, the judges shall not cease 
to do right.” This is also made a part of their oath, by 18 














LIB 


Edw. 3. st. 4. And by the Bill of Rights it is declared, that 
the pretended power of suspending or dispensing with laws, 
or the execution of laws, by regal authority, without consent 
of parliament, is illegal. 

Not only the substantial part, or judicial decisions of the 
law, but also the formal part, or method of proceeding, can- 
not be altered but by parliament; for, if once those out- 
works were demolished, there would be an inlet to all manner 
of innovation in the body of the law itself. The king, it is 
true, may erect new courts of justice, but then they must 

roceed according to the old established forms of the common 
en for which reason it is declared in the 16 Car. 1, c. 10. 
upon the dissolution of the Court of Star Chamber, that 
neither his majesty nor his privy council have any jurisdic- 
tion, power, or authority, by English bill, petition, articles, 
or libel (which were the course of proceedings in the Star 
Chamber, borrowed from the civil law,) or by any other 
arbitrary way whatsoever, to examine or draw into question, 
or dispose of, the lands or goods of any subjects of this 
persis but that the same ought to be tried and determined. 
in the ordinary courts of justice, and by course of law. See 
Chancery, Courts, Judges, Sc 

The right of petitioning the king, or either house of par- 
liament, for the redress of grievances, appertains to every 
individual in cases of any uncommon injury or infringement 
of the rights already particularized, which the ordinary course 
of law is too defective to reach, The restrictions, for some 
there are, which are laid upon the right of petitioning in 
England, while they promote the spirit of peace, are no 
check upon that oi aiberty; care only must be taken, lest 
under the pretence of petitioning, the subject.be guilty 
any riot or tumult, as happened in the opening of the me- 





































the matter thereof be Sor by 


Rights, or, as they are more frequen‘ly termed, the Li 
Y Englishmen — liberties more generally talked of tl 
tl atanpily understood, and D highly necessary to be pel 
fectly known and considered by every man of rank or pro’ 
erty, lest his ignorance of the points whereon they al 
Founded, should hurry him into faction and licentiousness 

the one hand, or a pusillanimous indifference and crimi! 
submission on the other; and all these rights and liberties 
is our Liste to enjoy entire, unless where the laws of 
country have laid them under necessary restraints—restrail! 
in themselves so gentle, and so moderate, as will appear í 
minute inquiry that no man of sense or probity would wi 
to see them slackened ; for all of us have it in our choice 
do every thing that a good man would desire to do, and 
restrained from nothing but what would be pernicious eit 
to ourselves or our fellow-citizens: so that this review, 
our situation may fully justify the observation, that 
English is the only nation in the world where political or 
liberty is the direct end of its constitution. Montesq. SP 
xi. 5, See 1 Comm. c. 1. ad fin. 
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LIBERTY TO HOLD PLEAS. Signifies to have a 
Eee of one’s own, and to hold it before a mayor, bailiff, 
BEACON i 
+ The manner of bewitchi 3 
also a barbarous sacrifice. Zeg. go pe a Sea eae 
eee ARS#, and PENSATE, and AD NUME- 
‘UM. A phrase which often occurs in the Domesday Re- 
ane some other memorials of that and the next age, 
oe ilesbury, in Buckinghamshire, the king’s manor. Zn 
is valentiis reddit Wi libr. arsas et pensatas, § de thelonio 
a r. ad numerum, i, e. in the whole value it pays fifty-six 
ie burnt and weighed, and for toll ten pounds by tale,” 
in ney sometimes took their money ad numerum, by tale in 
ie parent coin upon consent ; but sometimes they rejected 
on HEURA coin by tale, and money coined elsewhere than 
minge King’s mint, by cities, bishops, and noblemen, who had 
ima as of too great alloy, and would therefore melt it 
went? take it by weight when purified from the dross: for 
the aetPose they had in those times always a fire ready in 
Seo fearieaes to burn the money and then weigh it, Cowell. 
oh, ae ee Ellis's General Introduction to Domesday 
A LIBRA PENSA, A pound of money in weight. See 
i Precedin article, 
a BRAR + Where a library is erected in any parish, it 
cud Md preserved for the uses directed by the founders; 
deae bents and ministers of parishes, &c. are to give 
a y therefore, and make catalogues of the books, &c. 
isho of the books shall be alienable without consent of the 
a P, Pa then only where there is a duplicate of such 
justices MW any book shall be taken away and detained, a 
bette ea may be issued to search for and restore the 
are also action of trover may be brought in the name of 
ae ver ordinary, &e. And bishops have power to make 
ieee he orders concerning libraries, appoint persons to 
hek aeir condition, and inquire of the state of them in 
visitation, 7 Ann, c. 14, 
publie o Library settled in the family for the use of the 
» 12 & 13 Wm. 3. c. 5; vested in the crown, 5 Ann. 


©. 80; 
30; transferred to the British Museum, 26 Geo. 2. ¢. 22; 


LIBRA TA eyes 

RATA TERRA, Four oxgangs of land, every ox- 
roe containing thirteen acres. Skene, verb. Bovata terre. 
ears fen land, anciently, as was worth twenty shillings a 
‘bn: for in Henry the Third’s time, he that had quindecim 


-< terræ, was to i! i S 
Parding ah (© receive the order of knighthood. See 


Lick Tee ity git 
aa ENCE [licentia.] A power or authority given to a 


party me some lawful act; and is a personal liberty to the 
it may b t hom given, which cannot be transferred over ; but 
tiers ns made to a man, or his assigns, &e. 12 Hen, 7. 25. 
but ip ney be a parol licence, as well as by deed in writing ; 
2 Nels, hs not for a certain time, it passes no interest. 
licence, 407: 1128. And if there be no time certain in the 
4 as if a man license another to dig clay, &c. in his 
cae doth not say for how long, the licence may be 
ot, rmanded; though if it be until such a time, he can- 
strain, Ze 151. Tf a lessor license his lessee (who is re- 
and such >y covenant from aliening without licence) to alien, 
of the T lessor dies before he aliens, this is no countermand 
Creda so it is if the lessor grants over his estate. 
licences nae But where a lord of a manor for life granteth 
i Bats oa oon tenant to alien, and dieth, the licence 
5 ‘oyed, and the power of alienation ceaseth. 1 Inst, 
Spyhold tenants leasing their copyhold for a longer 
sie ae year, are to have a licence for it, or they 
cence ig apriiture of their estates. 1 Inst. 63. If any li- 
judged Ven t a person, and he abuses it, he shall be ad- 
arent Passer ab initio, 8 Rep. 146, 
agi {2 Bs a way over his ground, or licence to go 
to the church ; by this none but B, himself may 
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go in it. But if one give me licence to go over his land 
with my plough, or to cut down a tree therein, and take it 
away, by this I may take what help is needful to do the 
same. So if it be to hunt, and kill, and carry away deer ; 
not if it be to hunt and kill only. 12 Hen. 7. 25; 18 Hen. T. 
8; 8 Rep. 146. 

‘A mere licence to enjoy a privilege in land, may be granted 
without deed, and even without writing, notwithstanding the 
Statute of Frauds. Say. 3; Palm. 81; 8 East, $10; 7 Bing. 
682. See further Copyhold, Lights, Trespass, Way, 5c. 

By licence a man may practise physic and surgery in 
London, and do divers other things. Licences are also ne- 
cessary for the carrying on various trades and professions, on 
which 'a duty is laid for the purpose of raising a revenue to 
government. See Taxes. 

LICENCE TO ALIEN IN MORTMAIN. Alienations 
in mortmain to ecclesiastical persons, &c. are restrained by 
several statutes; but the king may grant licences to any per- 
son or bodies politic, &c. to alien or hold lands in mortmain. 
See 7 § 8 Wm. 3. c. 87; and tits. Charitable Uses, Mort- 
main, 

LICENCE TO ARISE [licentia surgendi.] A liberty or 
space of time anciently given by the court to a tenant to 
arise out of his bed, who was essoigned de malo lecti, in a 
real action; and it was also the writ thereupon. Bracton. 
And the law in that case was, that the tenant might not arise 
or go out of his chamber until he had been viewed by knights 
thereto appointed, and had a day assigned to him to appear ; 
the reason whereof was, that it might be known whether he 
caused himself to be essoined deceitfully or not; and if the 
demandant could prove that he was seen abroad before the 
view or licence of the court, he should be taken to be de- 
ceitfully essoined, and to have made default, Bract. lib. 5; 
Fleta, lib. 6. c. 10, See Essoin. 

LICENCE TO FOUND A CHURCH. Granted by 
the king. See Church. 

LICENCE TO GO TO ELECTION of bishops, is by 
congé d'elire directed to the dean and chapter to elect the 
person named by the king, &e. Reg. Writs, 204. 25 Hen. 8. 
c. 20. See Bishops. 

LICENCE OF THE KING to go beyond sea may be 
revoked before the time expires, because it concerns the 
public good. Jenk, Cent. See Ne exeat Regnum. 

LICENCE OF MARRIAGE. Bishops have power to 
grant licences for the marrying of persons; and parsons 
marrying any person without publishing the banns of matri- 
mony, or without licence, incur a forfeiture of 100/, &e. by 
7 & 8 Wm. 8. c. 85, See also 4 Geo. 4, c. 76; and tit. 
Marriage. 

LICENCE TO ERECT A PARK, WARREN, &e, 
See Park, Warren. 

LICENSING OF BOOKS, See Libel, Printing. 

LICENTIA CONCORDANDI. Is that licence for which 
ie King’s silver was paid on passing a fine. See Fine of 

ands, 

LICENTIA SURGENDI. See Licence to arise. 

LICENTIA TRARSFRETANDI. A writ or warrant 
directed to the keeper of the port of Dover, or other sea- 
port, commanding them to let such persons pass over sea, 
who have obtained the king’s licence thereunto. Reg. Orig. 
193. 

LICKING OF THUMBS. A form by which bargains 
of importance were hae completed ; and still in use in 
trifling bargains among the lower orders. Sotch. Dict. 

LIDFORD LAW. A proverbial peed intending as 
much as to hang a man first, and judge him afterwards. 

LIEGE [Ligeus.| Is used for liege lord, and sometimes 
for liege man, Liege lord is he that acknowledgeth no su- 

erior; and liege man is he who oweth allegiance to his 

digs lord. The king’s subjects are called liege people, be- 

cause they owe and are bound to pay allegiance to him, 
Le 
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8 Hen, 6. c. 10; 14 Hen, 8. c.2. But in ancient times, pri- 
vate persons, as lords of manors, &c. had their lieges. 
Skene saith, that this word is derived from the Italian liga, 
a bond or league; others derive it from litis, which is a man 
wholly at the command of the lord. Blount. See Allegiance. 

LIEGES and LIEGE PEOPLE [Ligati.] See Liege. 

LIEGE POUSTIE. A state of health, in contradistine- 
tion to death-bed. A person possessed of the lamful power 
(legitima potestas) of disposing, is said to be in liege poustie. 

IEN fir) Is a word used in the law, of two significa- 
tions; personal lien, such as bond, covenant, or contract ; 
a veal liens judgment, statute, recognizance, which oblige 
and affect the land. Terms de Ley. 

It signifies an obligation, tie, or claim annexed to, or at- 
taching upon, any property; without satisfying which such 
property cannot be demanded by its owner. 

In 2 Hast, 235, Lord Ellenborough defined a lien to be a 
right in one man to retain that which is in his possession be- 
longing to another, till certain demands of him, the person 
in possession, are satisfied. 

"he possession must be lawful: a creditor cannot tor- 

tiously seize upon his debtor’s goods, and then claim to re- 
tain ie by virtue of a lien. 2 Moore, 780. See 8 Price, 
547, 
There are two kinds of lien known to the law, viz. par- 
ticular or general. 3B. § P. 494. A particular lien is a 
right to retain the thing itself in respect of which the claim 
arises. 4 Burr, 2214, 2228; 7 East, 230, A general lien 
is a right to hold, not only for demands arising out of the 
thing retained, but for a general balance of accounts relating 
to dealings of the like character. 

The former is recognized and favoured by the common law, 
with some exceptions. See 1 Atk. 228; Doug. 100. But 
the latter is regarded strictly, and is only to be established 
either by express contract, or by that which is evidence of a 
contract, (6 T. R. 14,) the usage of trade, (7 Last, 224,) or 
previous dealings between the same parties wherein such a 
right has been ‘llowed. 1 Ath 236; 4 Burr, 2221. 


1. Who have particular liens. 
2. Who have general liens, 
3. How a lien may be lost or waived. 


1. When a person has bestowed labour and skill in the 
alteration or improvement of any article delivered to him, he 
has a lien on it for his charge. ` Thus a tailor, (9 Hast, 433) 
a miller and shipwright, (1 Atk. 235; 4B. § 4. 341), have 
each a lien ; so has a farrier for the expense of keeping and 
training a race-horse, for, by his instruction he has wrought 
an essential improvement in the animal's character and ca- 
pabilities. 1 M. § M. 236. But the rule does not appear 
to extend to keepers of livery stables, R. & M. 193; 1 C. 
M. 743; although it does to innkeepers, principally on the 
ground, it would seem, that the latter are bound by law to 
entertain travellers, and to take care of their goods and 
horses. See 8 B. § A. 283; and tit. Innkeepers, II. 

Every one, whether an attorney or not, has by the common 
law a lien on the specific deed or paper delivered to him to 
do any specific work or business upon; but not on other 
papers of the same party, unless he be an attorney. 4 Taunt. 
807. 

The master of a ship has no lien on it for money expended, 
or debts incurred by him for repairs done to it on the voy- 
age. 9 Last, 426, 1B. § A. 575. 

2. An attorney has a lien for his general balance on papers 
of his client which come to his hands in the course of his 
professional employment. 1 M. & S. 535. A factor has 
a lien upon each portion of goods in his possession for his 
general balance, as well as for the charges upon those par- 
ticular goods, 6 T. R. 262; 2 East, 529. So have packers, 
where they are in the nature of factors. 4 Burr. 2214, 
Bankers also have a lien upon bills deposited with them for 
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a general account, 5 T. R.488; 1 B. § P. 546; 9 East, 
14; but not on securities pledged with them for a specific 
sum; 3 Bro. C. C. 21; or on muniments casually left in their 
banking-houses after they have refused to advance money 
upon them. 7 Taunt. 278. Policy brokers have also a ge- 
neral lien. 4 Campb. 60, 349. It has likewise been deter- 
mined that calico-printers, 5 Esp. 268; dyers, 4 Esp. 53; 
and wharfingers, 1 Æsp. 109; 3 E'sp. 81; have liens for their 
general balance, but not fullers; 2 B. Moore, 547. 

A printer has a general lien upon the copies of a work not 
delivered, for his balance. 3 M. & S. 167. 

The lien of a common carrier for his general balance, 
however it may arise in point of law from an implied agree- 
ment to be inferred from a general usage of trade, proved 
by instances sufficiently numerous and general to warrant 
so extensive a conclusion, affecting the custom of the realm, 
is not to be favoured; nor can it be supported by a few 
recent instances of detention of goods by four or five car- 
riers for their gerral balance. But such a lien may be in- 
ferred from evidence of the particular words of dealing be- 
tween the respective parties. 6 Hast, 519, See also 7 Last, 
224, 

3. Goods subject to a lien are in the nature of a pledge, 
3 T. R. 128; 6 T. R. 263; which being personal, PAR 
transferred, 5 7. R. 606; 1 Last, 337; so that if they are 
parted with, the lien in general is lost; 1 Burr, 494; 1 Bla. 
114; 1 Hast, 4. 

But where the master of a ship, in obedience to revenue 
regulations, lands goods at a particular wharf or dock, he 
does not thereby lose his lien on them for the freight. 
1M. § S. 157, 7 

If a party having a lien on goods cause them to be taken 
in execution at his own suit, and purchase them, he so alters 
the nature of the possession, that his lien is destroyed, though 
the goods may never have left his premises. 8 Taunt, 149+ 
So if he abuse the goods, as for instance by pledging them 
his lien is forfeited. 1 M. & Rob. 252; 3 Tyrw. 577. 

Where a person, when goods are demanded from hin 
claims to retain them on some other ground, and makes no 
mention of his lien, he will be considered as having waived 
it. 1 Campb. 410, n.; 6B. § C. 36. 

The right of lien may also be lost or waived by the spe- 
cial agreement of the parties. If a factor enter into a con 
tract inconsistent with the exercise of the right (as if hê 
stipulate for a particular mode of payment,) he must be un- 
derstood as waiving it. 16 Ves,280 ; 6 T. R. 258; 7T, R. 6h 

A vendor who takes a promissory note in payment, and 
negociates it, loses his lien, nor is’ it revived by the dis- 
honour of the note outstanding in the hands of an indorsee: 
5T.R. 313; 3B. $A. 497; 6B. § 0.373; 1N. & M. 229 
See further Attorney, Factor, §e. 4 

LIEU, Instead or in place of another thing, And whi 
one thing doth come in the place of another, it shall be 
the same nature as that was; as in case of an exchange, &¢ 
2 Shep. Abr. 359. See Exchange, 

LIEU CONUS. In law proceedings signifies a cast 
manor, or other notorious place, well known and_generall 
taken notice of by those that dwell about it. 2 Lil, Abi 
641. A venire facias for a jury to appear, may be from 
lieu conus ; and’a fine or recovery of lands in lieu conus, Wi 
good; but it is said in a scire facias to have execution 
such fine, the will or parish must have been named, 2 
574; 2 Mod. 48, 49, 

LIEUTENANT [Locum Tenens.) Is the king's dept 
or he that exercises the king’s or any other's place, an 
presents his person; as the Lieutenant of Ireland. 
4 Hen. 4. c, 6; 2 § 3 Edw. 6. c. 2. The Lieutenant of 
Ordnance. See 39 Eliz. c. 7. And the Lieutenant of 
Tower, an officer under the Constable, &e. The wi 
lieutenant is also used for a military officer next in commi 
to the captain, 
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pe ESTATES. Estates of freehold, not of inheritance. 
rat i a Some are conventional, or expressly created by the 
aain Paties; others merely legal, or created by con- 
Tait „and operation of law. See Curtesy, Dower, Estates 
k |, Tail after Possibility, & 
alonghtessly for life estates, created by deed or grant, (which 
aun are properly conventional,) are, where a lease is made 
Aaa or enemas to a man to hold for the term of his 
apes 9r, for that of any other person, or for more lives 
Bay aes in y of which cases he is styled tenant for life ; 
called tee 7 holds the estate by life of another, he is usually 
hernant pur autre vie (for another's life.) ‘Lit, § 56. 
an ieee for life are, like inheritance, of a feodal 
aa at eee oe some time the highest estate that any 
and conte ewve, in a feud, See Tenures. They are given 
same erred by the same feodal rights and solemmities, the 
ae i eatiture or livery of seisin, as fees themselves are ; 
fonal aen a d by fealty if demanded, and such conven- 
SAA Sana services as the lord nd lessor and his tenant 
Pe agreed on. 2 Comm. c. 8. p. 120. 

words taron lfe may be created, not only by the express 
hin o Fenn but also by a general grant, without 
"B. RS x limiting any specific estate, As if one grant to 
R e manor of Dale, this makes him tenant for life, 
ance or koir COF though, as there are, no words of inherit- 
to be a fee ne pennoued in the grant, it cannot be construed 
mentee! shall however be construed to be as large an 
anea e roe of the donation will bear, and therefore 
Reni ot er ife. Also such a grant at large, or grant for 
the Tite Gi Benerally, shall be construed to be an estate for 
he grantee, in case the grantor hath authority to 

hei soa a grant; for an estate for a man's own life is more 
the maa and of a higher nature than for any other life; and 
strongly apni aw is, that all grants are to be taken most 
Co. be CEE the grantor, unless in the case of the king. 














uch estates for life wi A aki 
Es as the life lin will endure, generally speaking, as 
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reckoned ZÀ 3 Rep. 20. Yet while they subsist, they are 
will endur, 
for life; 
termine q 
«, Tn case 
it may als 
M cony, 
deng Pural life 
any p, This civil death was formerly held to commence if 
Y man 
Of th 
gion, 











monk a Man was entirely cut off from society; and such 
concern Pm his profession, renounced solemnly all secular 
Bu 
England took 
intr 7 A r 
Co, 11)? because the fact could not be trie 





a hola to be abolished, 1 Salk. 162; as is also the 
feo banishment consequent upon abjuration, by 
exist in’ thes eqn’ Species of civil death may, however, 
ament is atai pea atty, that is, where a man by act of par 
banished uted of treason or felony, and, saving his life, 

for ever; this Lord Coke declares to be a civil 
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LIFE ESTATES. 


death; but he says, a temporary exile is not a civil death. 
Under this reasoning, where a man receives judgment of 
death, and afterwards leaves the kingdom for life, upon a 
conditional pardon, there can be very little doubt but this 
amounts to a civil death; this practice did not exist in the 
time of Lord Coke, who says, that a man can only lose his 
country by authority of parliament. 1 Znst. 133. See 1 Comm. 
c. 1. p. 181, 183, and n. 

The incidents to an estate for life are principally the fol- 
lowing, which are applicable not only to those species of 
tenants for life, which are expressly created by deed, but 
also to those which are created by act and operation of law. 
See 2 Comm. ec. 8. 

First, every tenant for life, unless restrained by covenant 
or agreement, may of common right take upon the land de- 
mised to him reasonable estovers or botes, Co. Lit, 41. 
For he hatha right to the full enjoyment and use of the land, 
and all its profits, during his estate therein. See Common of 
Estovers. But he is not permitted to cut down timber, or do 
other waste upon the premises; for the destruction of such 
things as are not the temporary profits of the tenement, is 
not necessary for the tenant's complete enjoyment of his 
estate, but tends to the permanent and lasting loss of the 
person entitled to the inheritance. 1 Jnst. 53. See Waste. 

In the second place, Tenant for life, or his representatives, 
shall not be prejudiced by any sudden determination of his 
estate; because such a determination is contingent and un- 
certain, Co. Lit, 55. Therefore, if a tenant for his own life 
sows the lands, and dies before harvest, his executors shall 
have the emblements or profits of the crop; for the estate 
was determined by the hand of God, and it is a maxim in 
the law, actus Dei nemini facit injuriam. The representatives 
therefore of the tenant for life shall have the emblements to 
compensate for the labour and expense of tilling, manuring, 
and sowing the lands, and also for the encouragement of hus- 
bandry, which being a public benefit, tending to the increase 
and plenty of provisions, ought to have the utmost, security 
and privilege that the law can give it. Wherefore by the 
feodal law, if a tenant for life died between the beginning of 
September and the end of February, the lord who was enti- 
tled to the reversion was also entitled to the profits of the 
whole year; but if he died between the beginning of March 
and the end of August, the heirs of the tenant received the 
whole. From hence our law of emblements seems to have 
been derived, but with very considerable improvements; and 
its advantages are particularly extended to the parochial 
clergy by 28 Hen. 8. e. 11; for all persons who are presented 
to any ecclesiastical benefice, or to any civil office, are con- 
sidered as tenants for their own lives, unless the contrary be 
expressed in the form of the donation, 1 Comm. c. 8. p. 
122, 123, See title Hmblements. 

A third incident to estates for life relates to the under- 
tenants or lessees; for they have the same, nay, greater 
indulgencies than their lessors, the original tenants for life. 
The same; for the law of estovers and emblements, with 
regard to the tenant for life, is also law with regard to his 
under-tenant, who repsesents him and stands in his place 
Co. Lit. 55. Greater, for in those cases where tenant for 
life shall not have the emblements, because the estate deter- 
mines by his own act, the exception shall not reach his 
lessee, who is a third person. As in the case of a woman 
who holds durante viduitate ; her taking a husband is her 
own act, and therefore deprives her of the emblements ; but 
if she leases her estate to an under-tenant, who sows the 
lands, and she then marries, this her act shall not deprive the 
tenant of his emblements, who is a stranger, and could not 
preventher. Cro, Eliz, 461; 1 Rol. Abr. 727, The lessees 
of tenants for life had also at the common law another most 
unreasonable advantage ; for at the death of their lessors, 
the tenants for life, these under-tenants might, if they pleased, 
quit the premises, and pay no rent to any body for the 
occupation of the land, since the last quarter-day, or other 




























































. 
LIGHTS. 


day assigned for payment of rent. 10 Rep. 127. To remedy 
which, it was enacted by 11 Geo. 2. e. 19. § 15. that the execu- 

tors or administrators of tenant for life, on whose death any 

Jease determines, shall recover of the lessee a rateable pro- 

portion of rent, from the last day of payment to the death of 
such lessor. 

By the 4 & 5 Wm, 4. c. 22. the provisions of the above 
act are extended to rents reserved on leases determining on 
the death of the persons making them, (though not strictly 
tenants for life,) or on leases of lands held pur autre vie. 

By § 2. all rents-service, rents-charge, and other rents, 
annuities, pensions, moduses, compositions, and all other 
payments due at fixed periods, reserved in leases made, or 
payable under instruments executed, or (being a will) coming 
into operation, after the passing of the act, shall be appor- 
tioned, and a proportionable part thereof, from the last time 
of payment to the day of the death of the party interested 
therein, paid to his or her executors, &c. See further Rent. 

By 19 Car, 2. c. 6. where persons for whose lives estates 
are held, shall absent themselves for seven years, they shall 
be presumed dead. And by 6 Ann, c. 18. persons for whose 
lives estates are held, shall, on application to the lord chan- 
cellor, be produced. The tenant holding after the deter- 
mination of the life, deemed a trespasser. See Death. Posthu- 
mous children enabled to take in remainder, where the life 
estate is determined. 10 & 11 W. 3. c. 16. See Occupancy. 

LIFE RENT, A rent which a man receives for term of 
life, or the sustentation of it. Skene. 

LIGEANCE [Legeancy, ligentia.] The true and faithful 
obedience of a subject to his sovereign ; and is also apes 
to the territory and dominion of the liege lord; as children 
horn out of the ligeance of the king, &c. 25 Edn. 8; Co. 
Lit. 129. See Allegiance. 

LIGHTING AND WATCHING. By the 11 Geo. 4. 
c. 27. provision was made for the lighting and watching of 
parishes in England and Wales, But doubts having arisen 
as to the construction of some of its clauses, that act was re- 
pealed by the 3 § 4 W. 4. c. 90, The latter statute (§ 5.) 
enacts, that on the application of three rated inhabitants the 
churchwardens of any parish are to convene a meeting of the 
rate-payers to determine whether the provisions of the act 
shall be adopted. By § 8. the majority in favour of the adoption 
must consist of two-thirds of the votes of the rate-payers. 

LIGHTS. A right to the enjoyment of light and air may 
have its commencement in an express agreement, or in mere 
Ioconipanicys nlf I pliers tan sateen weit op a e 
neighbour's ground, he may not erect any blind to obstruct 
the light; but if I build my house close to his wall, which 
darkens it, 1 cannot compel him to demolish his wall; for 
there the first occupancy is rather in him than me. 2 Comm. 
402, Every man in his own land has a right to all the light 
and air which will come to him, and he may erect, even on 
the extremity of his land, buildings, with as many windows 
as he pleases, without any consent of the owner of the ad- 
joining lands. After he has erected his building, the owner 
of the adjoining land may within twenty years build upon 
his own land, and so obstruct the light Aen would other- 
wise pass to the building of his neighbour. But if the light 
be suffered to pass without interruption during that period 
to the building so erected, the law implies, from the non- 
obstruction of the light for that length of time, that the owner 
of the adjoining land has consented that the person who has 
erected the building upon his own land shall continue to 
enjoy his light without obstruction so long as he shall con- 
tinue the specific mode of enjoyment which he had been used 
to have during that period. It does not, indeed, imply that 
the consent is given by way of grant; for light and air, not 
being to be used in the soil of the land of another, are not 
the subject of actual grant ; but the right to insist upon the 
non-obstruction and non-interruption of them more properly 
arises by a covenant which the law would imply not to inter- 





LIGHTS. 


t the free use of the light and air. Per Littledale, J 
3B. § Cr. 840, See 2 B. & Cr. 691, 

A parol licence given to put out a window, after it has 
acted on and expense incurred, cannot be revoked. 8 Hast, 

The enjoyment of lights for twenty years without 
obstruction from the party entitled to object, has been 
held to be a sufficient foundation for raising the presumpti 
of an agreement not to obstruct them. 2B. & Cr. 686 
Darwin v. Upton, cited 3 T. R. 159; 2 Wms, Saund. V 

Previous, however, to the recent act (2 & 8 W., 4. c. 71.) 
acquiescence of lessees or tenants for life in the enjoyment 
lights did not bind the landlord or reversioner, unless th 
had knowledge and acquiesced for twenty years; and a p 
sumption against the owner of lands was not so easily inf 
in the case of lights as in cases of rights of way or comma 
where the tenant suffered an immediate injury. ‘Thus it 
held, that an enjoyment of lights for more than twenty yí 
during the occupation of the opposite premises, by a ten 
did not preclude his landlord, who was ignorant of the fad 
from disputing the right to such enjoyment; although M 
would have been bound by twenty years acquiescence aft 
having known that the windows were opened, 11 East, 
So where light had been enjoyed for more than twenty yeah 
contiguous to land which within that period had been gleb 
land, but was conveyed to a purchaser under the 55 Geo. 
c, 147., it was decided that no action would lie against 
purchaser for building so as to obstruct the lights; inasmı 
as the rector, who was tenant for life, could not grant th 
easement, and therefore no valid grant could be presum 
4 B. & Ald. 579. See also 2 B. § Cr. 686. 

Now by the 2 & 3 W. 4. c. 71. § 3. when the access and use! 
light to and from any dwelling-house, workshop, or other b 
ing, shall have been actually enjoyed therewith for the 
period of twenty years without interruption, the right the! 
Shall be deemed absolute and indefeasible, any local usage 
custom to the contrary notwithstanding, unless it shall app 
that the same was enjoyed by some consent or agreement & 
pressly made or given for that purpose by deed or writing. 

Under the above clause an absolute right to light may 
acquired by an enjoyment without interruption for twem 
years, as the eighth section of the act, providing for pos 
sion during particular estates, does not extend to lights. 

A man cannot derogate from his own grant, and the 
fore where a person possesses a house, having the act 
use of certain lights, and also esses the adjoin 
land, and sells the house to another, although the ligh 
be new, neither he nor any one claiming under him %4 
build on the adjoining land, so as to obstruct or interri 
the enjoyment of such lights. 1 Lev. 122; 1 Ventr. 2 
1 Price, 27; 1 R. § M. 24; 1 M. & M. 896; 9 Bing. 3 
2 Cr. § Jerv. 128. Upon the same principle, where sevel 

ljoining portions of land, on which the building of hou 
had been commenced, were sold, and by the conditions of 
were to be finished according to a particular plan within 
space of two years, it was held that a purchaser of one 
lots could not, by erecting an additional building at the b 
of his house, obstruct the light from the windows of anol 
purchaser who had built his house according to the 
1 Price, 27. For the lots were sold under an implied ¢ 
dition, that nothing should be done by which the windows 
which spaces were then left might be obstructed. 
And where the plaintiff purchased a house of 
defendant at the same time purchased the adj 
upon which an erection of one story high had formerly stô 
although in the conveyance to the plaintiff his house 
described as bounded by building ground belonging to 
defendant; it was held, that the defendant was not enti 
to build a greater height than one story, if by so doi 
obstructed the plaintiff's lights. 9 Bing. 305. 

Shutting up windows with bricks and mortar for 400 
twenty years will destroy the privilege of light, 3 Cam 










































































514, And the 


LIGHTS. 


right to the use of light and air, which a 
Eee tes eae to his own use, E be lost by a mere 
aie ee even for a less period than twenty years, unless an 
Mention of resuming the right ina reasonable time be shown 
eni ae to be used. Thus where a person entitled to 
ancient lights pulled down his house, and erected a blank 
ayer le place of a wall in which there had been windows, 
and te fea Such blank wall to remain about seventeen years, 

ere fendant erected a building against it, when the 
Say ee a window in the same place where there had 
ion z een a window in the old wall, it was held, in an 
oi feu obstructing the light of the new window, that it 
ove) at be shown (which the plaintiff was bound to 
Pron ©) that at the time of the erection of the 

the ay 


parent abandonn ights, i 
Perpetual ment of the former lights, it was not a 


ul but a temporary abandonment of the enjoyment, 
ras ne paration to resume it at a reasonable p Si 3B. § 

i dew S it was said by Littledale, J., that if a man 
po i mae house, and does not make any use of the land 
e AAA Ez years, or converts it into tillage, he may be 
md, ee andoned all intention of rebuilding the house; 
Bue ivan ty; that his right to the light had ceased. 
the sant’, Puilds upon the same site, and places windows in 
Bares Spot, or does any thing to show that he did not 
stew, vert the land to a different purpose, then his 

i ‘ould not cease, Ibid. 341. 

prospi n8 lights of a house is a nuisance; but stopping a 
mde ee being only matter of delight, not of necessity ; 
th m may have either an assize of nuisance against 


i. Person erect 
own ground and abate it. 


action a PY has acquired a right to the use of light, an 


‘ann j : 
did before. oY the light in so free and ample a manner as he 
cient 


enlarged f light be admitted by the unobstructed part of the 


A bulo indow than was anciently enjoyed. 3 Campb. 80. 
hons, gs After having been used for twenty years as a malt- 
3 


New state ont: 
An its former state, 


the adjos' 
He adjoining 


See 2 Ves. sen. 453. In a recent case it 


the use of an open space of ground for the 
Pi jer requiring light Seep: AT and saw- 
{ping Sc years, did not give a right to preclude the ad- 
ht and hi from building on his land so as to obstruct the 
tain an ot pi r Moo. & Rob, 230. A reversioner may main- 
suing (or obstructing lights, for if he were prevented 

“ eal H roe an injury during the continuance of the 

he came ip get have great difficulty in proving his right when 
© possession, 1 Mood, $ Malk. 350. See 3 Taunt. 


blank wall, | 


| which an action must be brought. 








LIMITATION, I. 


139. And if the obstruction be continued, a new action may 
be maintained, notwithstanding the former recovery. 2 B. 
§ Adol. 97. And the owner of the inheritance of a house 
may maintain an action against his own lessee for obstructing 
lights. Say. R. 215. See also Burr. 2141; 3 Leo, 109. 
Such an action may be brought not only against the party who 
first erected the nuisance, but also his lessee or assignee for 
continuing it. 12 Mod. 685; 2 Salk. 460; 1 Ld. Raym. 713. 
See-also Carth. 456; 1 Keb. 194. But after damages have 
been recovered from the lessor the right of action against the 
lessee will be barred, as but one satisfaction will be given, 
12 Mod. 640; Carth. 455; unless a continuance of the nui- 
sance be laid in the declaration. Not only the person who 
erected the obstruction, and the occupier of the premises 
where it is erected, but even the workmen who performed, 
and the clerk who superintended the works, are liable to an 
action, 6 B. Moore, 47. 

‘The court of Chancery will grant an injunction to restrain 
the owner of a house from making any erection or improve- 
ments, so as to darken or obstruct the ancient lights or win- 
dows of an adjoining house, 2 Russ. 121. 

The foundation of the jurisdiction to interfere by injunc~ 
tion in these cases is such material injury to the comfort of 
those who dwell in the neighbouring house, as to require the 
application of a power to prevent as well as remedy an evil, 
for which damages, more or less, would be given at law ; but 
the court will not interfere upon every degree of darkening 
ancient lights, nor in every case where an action may be 
maintained, 16 Ves. 338, See Injunction. 

LIGHT-HOUSE. See Beacon. 

LIGNAGIUM. The right of cutting of fuel in woods ; 
and sometimes it is taken for a tribute or payment due for 
the same, 

LIGNAMINA, ‘Timber fit for building. Dufresne. 

LIGULA. A copy or transcript of a court-roll or deed 
mentioned by Sir John Maynard in his Mem. in Scaccar. 
12 Edw, 1. 

LIGURITOR. A flatterer. Leg. Canut. 29, Somner is 
of opinion that it signifies a glutton, from the Saxon licera, 
gulosus. Cowell. 

LIMBS. The limbs as well as the life of a man are of 
such high value, in the estimation of the law of England, 
that it pardons even homicide, if committed se defendendo, 
or in order to preserve them. 1 Comm. 130. See Assault, 
Homicide, Maihem. 


LIMITATION. 


[Lmrrario.] A certain time, assigned by statute, within 
In Scotland it is termed 
Prescription. 
1. The Nature and Origin of Periods of Limitation. 
Il. The various Statutes of Limitation as applicable to— 
1, Actions relating to Real Property; 2, Penal; and, 
3, Personal Actions. 

UL. Of the Time when the Right of Action accrues so as to 
be affected by the Statute (21 Jac. 1, c. 16.) and of the 

Courts a thereby. 

The Exceptions in thai Statute—1, Relating to Infants ; 
2, Merchants’ Accounts; 3, Persons beyond Sea ; 
4, Executors and Administrators ; 5, In cases of De- 

ect in Jurisdiction; 6, Of suing out a Writ to save the 

Statute; 7, Of reviving a Debt barred by the Statute ; 
8, Of Pleading. 

I. The time of limitation is two-fold; first, in writs by 
divers acts of parliament; secondly, to make a title to any 
inheritance, and that is by the common law. Co, Lit, 114,115. 

Tt seems that by the common law there was no stated or 
fixed time to bring actions; for though it be said by Bracton, 
that omnes actiones in mundo infra certa tempora limitationem 
habent; yet Lord Coke says, that the limitation of actions 
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LIMITATION, I.. 


was by force of divers acts of parliament ; also, says he, this 
gore position of Bracton’s admitted of several exceptions. 

act. lib, 2. fol. 228; 2 Inst. 95 ; Co. Lit. 115; 4 Co, 10,11. 

But by the ancient law there was a stated time for the heir 
of the tenant to claim after the death of his ancestor, that is 
to say, a year and a day after he was fourteen years old, or 
else he lost his land, according to the feudal text; Preeterea 
si quis infeudatus major quatuordecim amnis sua incuria, vel 
negligentia per ann. et diem steterit, ga feudi investituram à 
proprio domino non peterit, transacto hoc spatio, feudum amittat 
et ad dominum redeat. Spelm. Gloss. 32. 

The fixing upon the period of a year and a day, upon 
several other occasions, seems to have been deduced from 
this ancient rule; and on this occasion was pitched upon 
because the services appointed seem to be annually com- 
puted; therefore the feud was ordered to be taken up within 
such time as such annual services became due, or else it was 
lost and returned to the lord; and the same time that was 
appointed to the tenant to claim from the lord was also ap- 
pointed to make his claim upon any disseisor ; and if no such 
claim was made, the disseisor dying seised cast the right of 
possession upon the heir; and this was to keep the same 
uniformity in point of time through the law, as also that the 
lord might be at a certainty whom he might take for his 
tenant, and admit upon every descent ; and since the heir of 
the tenant anciently lost the whole land, in case he did not 
take it up within time, it was fit the tenant should lose the 
right and possession, in case he did not claim within the 
same time upon the disseisor ; that the heir of the disseisor 
might be in peace, in case the person that had right did not 
make his claim upon him, and that from thenceforth the lord 
might receive him into his feud; and as upon the ancient 
plan of feudal constitution, if the heir did not take up the 
feud within a year and a day, a desertion and dereliction was 
presumed; so also if the desseisee did not claim within the 
same time, the right of possession was relinquished, Spelm. 
Gloss. annus et dies, 82, 33. 

Before the 32 Hen. 8. c. 2. certain remarkable periods were 
fixed upon within which the titles whereon men designed to 
be relieved must have accrued ; thus in the time of Henry II. 
by the statute of Merton, 20 Hen. 3. c. 8. at which time the 
limitation in a writ of right was from the time of King 
Henry I. it was reduced to the time of King Henry IL. ; an 
for assizes of mort d’ancestor, they were thereby reduced by 
the last return of King John out of Ireland, which was 
12 Johannis; and for assizes of novel disseisin, à prima trans- 
fretatione Regis in Normanniam, which was 5 Hen. 3. and 
which before that had been post ultimum reditum Henrici IIL. 
de Britannia: and this limitation was also afterwards by the 
statutes Westm, 1. (3 Edw. 1.) c. 39, and Westm. 2. (3 Edm. 1.) 
c. 46, reduced to a narrower compass, the writ of right being 
limited to the first coronation of Henry III. For thes 
ancient limitations, see Co. Lit, 14b, 15 a; 2 Inst. 94, 9 
2 Rol. Abr, 111; Hale's Hist. of the Law, 122; 2 Keb. 45, 
This last date of limitation continued so long unaltered, that 
it became indeed no limitation at all; it being above three 
hundred years from Henry ILI,’s coronation to the year 1540, 
when the Statute of Limitations, 32 Hen. 8. c. 2. was made. 
This statute, therefore, instead of limiting actions from the 
date of a particular event, as before, which in process of 
years grew abused, took another and more direct course, 
which might endure for ever, by limiting a certain period of 
time previous to the commencement of every suit. See 
3 Comm. c. 10. p. 189. 

Since the passing of that act, various other statutes of li- 
mitation have been enacted, which will be noticed under the 
next division. 

By 21 Jac. 1. c. 2. a time of limitation was extended to the 
case of the King, viz. sixty years precedent to February 19, 
1623; 3 Inst. 189. But this becoming ineffectual by efflux 
of time, the same term of limitation was fixed, by 9 Geo. 3. 
























































LIMITATION, II. 


c. 16. to commence and be reckoned backwards, from thë 
time of bringing any suit or other process, to recover 
thing in question; so that a possession for sixty years is no 
a bar even against the prerogative, in derogation of the 
cient maxim, nullum tempus occurrit regi. And the like 

vision was extended to Ireland by 48 Geo. 3. c. 47. Whe 
King is likewise bound by the Prescription Act, (2 & 3 W. 

c. 71.) and by the Modus Act (2 & 3 W. 4. c. 100.) See ti 
King, V. 2 


IL. 1. By 82 Hen. 8. c. 2. it is enacted, “ That no perso 
shall from thenceforth sue, have, or maintain any writ ol 
right, or make any prescription, title, or claim, to or for an 
manors, lands, tenements, rents, annuities, commons, pension 
portions, corodies, or other hereditaments, of the possession 
of his or their ancestor or predecessor, and declare and alleg 
any further seisin or possession of his ancestor or predecess0™ 
but only of the seisin or possession of his ancestor or predi 
cessor, Which hath been, or now is, or shall be seised of the sail 
manors, lands, tenements, rents, annuities, commons, pensions 
portions, corodies, or other hereditaments, within threescd 
years next before the teste of the same writ, or next before 
the said prescription, title, or claim so hereafter to be sued 
commenced, brought, made, or had.” See title Possession. 

Par. 2. “No manner of person shall sue, have, or main 
tain, any assize of mort d’ancestor, cosenage, ayle, writ of ent 
upon disseisin, done to any of his ancestors or predecessor 
or any manors, lands, tenements, or other hereditaments, ® 
any further seisin or possession of his or their ancestor or 
decessor, but only of the seisin or possession of his or h 
ancestor or predecessor, which was, or hereafter shall b 
seised of the same manors, lands, tenements, ór other herë 
ditaments, within fifty years next before the teste of the ol 
ginal of the same writ hereafter to be brought,” 

Par. 3. “ No person shall sue, have, or maintain any a 
tion for any manors, lands, tenements, or other hereditament 
of or upon his or their own seisin or possession therein, abo 
thirty years next before the teste of the original of the sam 
writ hereafter to be brought.” 

‘Par. 4, “ No person shall hereafter make any avowry f 
cognizance for any rent, suit, or service, and allege any seist 
of any rent, suit, or service, in the same avowry or cog™ 
zance in the possession of any other, whose estates shall 
tend or claim to have, above fifty years next before the ‘nl 
of the said avowry or cognizance.” 

Fifty years is the true term of limitation in this instan 
though Rastall’s, and some other editions of the statuté 
make it only forty years; an error adopted by Coke (2 M 
95,) and other writers. See 8 Comm, c. 10. p. 189. in n. 

Par. 5. “ All formedons in reverter, formedons in remaind® 
and scire facias upon fines of any manors, lands, tenement 
or other hereditaments, at any time hereafter to be sued, shi 
be sued and taken within fifty years next after the title at 
cause of action fallen, and at no time after the fifty yea 

ast,” 
a In this statute are contained provisions for suits dependi 
or to be commenced within six years after passing the acts 
also for parties being at the time of the act under age, covell 
or otherwise disabled: but there are no general savings 4 
this act for any such disabilities, 

By 1 Mar. st. 2. c. 5. it was enacted that the $2 Men: 
c. 2, should not extend to any writ of right of advowse! 
quare impedit, or assize of darrein presentment, nor jus ? 
tronatus, nor to any writ of right of ward, writ of ravishm! 
of ward for the wardship of the body, or for the wardship 
any castles, honours, manors, lands, tenements, or hered!l 
ments, holden by knight-service ; but that such suits migi 
be brought as before the making of the said act. 

_There was, therefore, no limitation with regard to the 
within which any actions touching advowsons were to 4 
brought; at least none later than the times of Richard I. 














LIMITATION OF ACTIONS, II. 1. 


me previous to the recent act 3 & 4 I. 4. c. 27. 
ane iy Jae, 1. e. 16, which the preamble declares to be for 
eye That all estates, and avoiding of suits, it is enacted, 
sonia all writs of formedon in descender, formedon in 
ince = pman in reverter, at any time hereafter to 
aa rong t of or for any manors, lands, tenements, 
or have aments, whereunto any person or persons now hath 
shall be y, i BI or cause to have or pursue any such writ, 
kad canta and taken within twenty years next after the 
twenty ye Present session of parliament; and after the said 
airs, iii expired, no person or persons, or any of their 
the vajd have or maintain any such writ of or for any of 
that all ere lands, tenements, or hereditaments ; and 
der taats of formedon in descender, formedon in remain- 
or othe nmin reverter, of any manors, lands, tenements, 
arded sats neat whatsoever, at any time hereafter to 
at ngit by occasion or means of any title, or cause 
yems nea appenings shall be sued and taken within twenty 
ie aad ae the title and cause of action first descended or 
on ae at no time after the said twenty years ; and that 
entry, TENE persons that now hath any right or title of 
now held N Sanon; lands, tenements, or hereditaments, 
twenty T him or them, shall therein enter, but within 
liner DA ae after the end of this present session of par- 
entry aver as twenty years next after any other title of 
imo neeetueds and that no person or persons shall at any 
ereditan, er make any entry into any lands, tenements, or 
right or aie but within twenty years next after his or their 
sam e, Which shall herealter frst descend or accrue to 
and their h and in default thereof such persons so not entering, 
such enim cts Shall be utterly excluded and disabled from 
«rat iter to be made; any former law, &e:” 
be entitled N that if any person or persons that is or shall 
Such right ee ean writ or writs, or that hath or shall have 
said right or title of entry, be or shall be, at the time of the 
within moet title first descended, accrued, come, or fallen, 
compos mere of one-and-twenty years, feme covert, non 
such porn is, imprisoned, or beyond the seas; that then 
shall or may and persons, and his and their heir and heirs, 
ined, ey n notwithstanding the said twenty years be ex- 
lone before ie action, or make his entry, as he might have 
ar their heir nis act; so as such person and persons, or his 
and their ieee heirs, shall within čen years next after his 
agement age, discoverture, coming of sound mind, en- 
take thet a of prison, or coming into this realm, or death, 
after the aeft of and sue forth the same, and at no time 
TA An said ten years,” 
he 8 & 4° 
Port of iis AW. 4, 
et for the T, 
Prop d 








c. 27., founded upon the first re- 
al Property Commissioners, and entitled “ An 
ere mitation of Actions and Suits relating to Real 
ighta nd for simplifying the Remedies for trying the 
ecn jn oteto,” a variety of most important changes have 
been at Aes real actions, with one or two exceptions, have 
Period welished, and twenty years adopted as the leading 
pf limitation, 
mekto aeta, * ‘That the words and expressions hereinafter 
confined 2 hich in their ordinary signification have a more 
the nature a ifferent meaning, shall in this act, except where 
exclude ea the provision or the context of the act shall 
0 say,) a h construction, be interpreted as follows; (that is 
Suages, a rex “land” shall extend to manors, mes- 
and also to fi other corporeal hereditaments whatsoever, 
°F eleemos: i hes (other than tithes belonging to a spiritual 
state. oo Mary corporation sole), and also to any share, 
interest in them or any of them, whether the same 
copyhola 'eehold or chattel interest, and whether freehold or 
aha A x d according to any other tenure; and the 
and suita foe shall extend to all heriots, and to all services 
° or which a distress may be made, and to all an- 
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Vor, moo Periodical sums of money charged upon or pay- 














able out of any land (except moduses or compositions be- 
longing to a spiritual or eleemosynary corporation sole) ; 
and the person through whom another person is said to claim 
shall mean any person by, through, or under, or by the act 
of whom, the person so claiming became entitled to the estate 
or interest claimed, as heir, issue in tail, tenant by the cur- 
tesy of England, tenant in dower, successor, special or gene- 
ral occupant, executor, administrator, legatee, husband, as- 
signee, appointee, devisce, or otherwise, and also any person 
who was entitled to an estate or interest to which the person 
so claiming, or some person through whom he claims, be- 
came entitled as lord by escheat; and the word “ person” 
shall extend to a body politic, corporate, or collegiate, and 
to a class of creditors ‘or other persons, as well as an indivi- 
dual; and every word importing the singular number only 
shall extend and be applied to several persons or things, as 
well as one person or thing; and every word importing the 
masculine gender only shall extend and be applied to a female 
as well as a male.” 

§ 2. “ That after the 81st December, 1833, no person shall 
make an entry or distress or bring an action to recover any 
land or rent but within twenty years next after the time at 
which the right to make such entry or distress, or to bring 
such action shall have first accrued to some person through 
whom he claims; or if such right shall not have acerued to 
any person through whom he claims, then within twenty years 
next after the time at which the right to make such entry or 
distress or to bring such action shall have first acerued to 
the person making or bringing the same.” 

§ 3. “ That in the construction of this act, the right to 
make an entry or distress, or bring an action to recover an 
land or rent, shall be deemed to have first accrued at such 
time as hereinafter is mentioned ; (that is to say,) when the 
person claiming such land or rent, or some person through 
whom he claims, shall, in respect of the estate or interest 
claimed, have been in possession or in the receipt of the 
profits of such land, or in receipt of such rent, and shall 
while entitled thereto have been dispossessed, or have dis- 
continued such possession or receipt, then such right shall 
be deemed to have first accrued at the time of such dispos 
tion or discontinuance of possession, or at the last time at 
which any such profits or rent were or was so received ; and 
when the person claiming such land or rent shall claim the 
estate or interest of some deceased person who shall have 
continued in such possession or receipt in respect of the same 
estate or interest until the time of his death, and shall have 
been the last person entitled to such estate or interest who shall 
have been in such possession or receipt, then such right shall 
be deemed to have first accrued at the time of such death ; 
and when the person claiming such land or rent shall claim 
in respect of an estate or interest in possession granted, ap- 
pointed, or otherwise assured by any instrument (other than 
a will to him, or some person through whom he elaims, by 
a person being in respect of the same estate or interest, 
in the possession or receipt of the profits of the land, or in 
the receipt of the rent, and no person entitled under such 
instrument shall have been in such possession or receipt, 
then such right shall be deemed to have first accrued at the 
time at which the person claiming as aforesaid, or the per- 
son through whom he claims, became entitled to such 
possession or receipt by virtue of such instrument ; and 
when the estate or interest claimed shall have been an estate 
or interest in reversion or remainder, or other future estate 
or interest, and no person shall have obtained the possession 
or receipt of the profits of such land or the receipt of such 
rent in respect of such estate or interest, then such right 
shall be deemed to have first accrued at the time at which 
such estate or interest became an estate or interest in pos- 
session ; and when the person claiming such land or rent, or 
the person through whom he claims, shall have become en- 
titled by reason of any forfeiture or breach of condition, then 
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such right shall be deemed to have first accrued when such 
forfeiture was incurred or such condition was broken.” 

This clause introduces an important alteration in the law 
with respect to landlords and tenants. Under the 21Jac.1.¢.16. 
the mere non-payment of rent by a lessee was not considered 
as raising an adverse possession in him, which would cause that 
statute to operate, although the non-payment had extended 
over a period of more than 20 years, 2 Bos. § P. 542. Now, 
however, in consequence of the above section declaring that 
a party’s right of entry shall be deemed to have accrued at 
the last time at which rent was received, it follows that 20 
years’ possession by a tenant, without payment of rent, or 
any acknowledgment in writing of the owner's title (see § 14.) 
will be a complete bar to the landlord. 

§ 4. “ That when any right to make an entry or distress or 
to bring an action to recover any land or rent by reason of 
any forfeiture or breach of condition shall have first accrued 
in respect of any estate or interest in reversion or remainder, 
and the land or rent shall not have been recovered by virtue 
of such right, the right to make an entry or distress, or bring 
an action to recover such land or rent, shall be deemed to 
have first acerued in respect of such estate or interest at the 
time when the same shall have become an estate or interest in 
este sion, as if no such forfeiture or breach of condition 
had happened,” 

A remainder-man or reversioner is not bound to take ad- 
vantage of a forfeiture, but may waive it, and wait until the 
expiration of the particular estate, before he proceeds to make 
his entry, or bring his action, 1 Ves. sen, 278. The object, 
therefore, of the above section is to continue to him his option, 

§ 5. © That a right to make an entry or distress, or to bring 
an action to recover any land or rent, shall be deemed to 
have first accrued, in respect of an estate or interest in re- 
version, at the time at which the same shall have become an 
estate or interest in possession, by the determination of any 
estate or estates in respect of which such land shall have 
been held, or the profits thereof or such rent shall have been 
received, notwithstanding the person claiming such land, or 
some person through whom he claims, shall at any time pre- 
viously to the creation of the estate or estates which shall 
have determined, have been in possession or receipt of the 
profits of such land, or in receipt of such rent.” 

6, “That for the purposes of this act, an administrator 
claiming the estate or interest of the deceased person of 
whose chattels he shall be appointed administrator, shall be 
deemed to claim as if there had been no interval of time be- 
tween the death of such deceased person and the grant of 
the letters of administration.” 

‘The intention of this section is to get rid of a practical in- 
convenience which resulted from the former state of the law, 
under which it had been decided that as the property of an 
intestate only vested in his administrator from the time of 
the grant of administration (see 5. B, § A. 744,) the Statute 
of Limitations, as to rights accruing after the death of the 
deceased, only began to run from the obtaining of such grant. 
Consequently a right to a term of years might have been 
kept alive for an indefinite period, notwithstanding adverse 
possession, by delay or neglect to administer on the part of 
the next of kin. 

§ 7. “ That when any person shall be in possession or in 
receipt of the profits of any land, or in receipt of any rent, 
as tenant at will, the right of the person entitled subject 
thereto, or of the person through whom he claims, to make 
an entry or distress, or bring an action to recover such land 
or rent, shall be deemed to have first accrued either at the 
determination of such tenancy, or at the expiration of one 
year next after the commencement of such tenancy, at which 
time such tenancy shall be deemed to have determined; Pro- 
vided always, that no mortgagor or cestui que trust shall be 
deemed to be a tenant at will, within the meaning of this 
clause, to his mortgagee or trustee,” 
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§ 8. “ That when any person shall be in possession or 
receipt of the profits of any land, or in receipt of any ren 
as tenant from year to year or other period, without any le 
in writing, the right of the Toh entitled subject thereto 
or of the person through whom he claims, to make an entr 
or distress, or to bring an action to recover such land or rent 
shall be deemed to have first acerued at the determination 0 
the first of such years or other periods, or at the last ti 
when any rent payable in respect of such tenancy shall hav 
been received (which shall last happen).” 
§ 9. “That when any person shall be in possession or in 
receipt of the profits of any land, or in receipt of any rent, b 
virtue of a lease in writing, by which a rent amounting to th 
yearly sum of twenty shillings or upwards shall be reserved 
and the rent reserved by such lease shall have been receive 
by some person wrongfully claiming to be entitled to sud 
land or rent in reversion immediately expectant on the deter 
mination of such lease, and no payment in respect of th 
rent reserved by such lease shall afterwards have been madi 
to the person rightfully entitled thereto, the right of 
person entitled to such Jand or rent subject to such lease; 
or of the person through whom he claims, to make an ent? 
or distress, or to bring an action after the determination 0 
such lease, shall be deemed to have first accrued at the timé 
at which the rent reserved by such lease was first so res 
ceived by the person wrongfully claiming as aforesaid ; and 
no such right shall be deemed to have first accrued upon th 
determination of such lease to the person rightfully entitled 
Previous to this act, if there was a subsisting lease, 
right of entry was preserved to the owner until the dete 
mination of the term, although no rent had been received 
him. Orwell v. Maddox, Runn, Eject. No. 1; nor did th 
adverse receipt of rent by another person for upwards ol 
twenty years, deprive the party of his right of entry at tl 
expiration of the lease. 7Hast, 299 ; and see 2 Sch. IA 6; 
10. “That no person shall be deemed to have been 
possession of any land within the meaning of this act merel 
by reason of having made an entry thereon,” 
§ 11. “That no continual or other claim upon or near any 
land shall preserve any right of making an entry or distres 
or of bringing an action.” 
§ 12, “That when any one or more of several persons 
titled to any land or rent as coparceners, joint tenants, 0 
tenants in common, shall have been in possession or receip 
of the entirety, or more than his or their undivided share ô 
shares of such land, or of the profits thereof, or of such ren 
for his or their own benefit, or for the benefit of any persl 
or persons other than the person or persons entitled to 
other share or shares of the same land or rent, such pos: 
sion or receipt shall not be deemed to have been the possi 
sion or receipt of or by such last-mentioned person or person 
or any of them, 
‘This section alters the rule of law that the possession 
any one coparcener, joint tenant, or tenant in common, 
the possession of the others of them, so as to prevent the! 
being barred by the former statutes of limitation. Pos: 
sion by one coparcener created a seisin in another, whid 
carried her share by descent to her heirs, although 
never actually entered, 7 7. R. 386; and the entry of al 
coparcener, when not adverse to the rest, enured to the bene! 
of all. Co. Lit. 243b.; 6 East, 173. 

Neither was the receipt of the rents and profits by one h 
to be as an ouster of the others. Co. Lit. 243 b. n. (1). 878 
1 Salk. 285. Thus the bare receipt of rent for twenty- 
years by a tenant in common, without accounting to the othe! 
was considered to be no evidence of ouster. 5 Burr. 260 
But possession for 40 years by one tenant in common, whet 
there was no evidence of any account having been demande! 
or any rent paid, or of any claim on the part of the lessi 
of the plaintiff, or of any acknowledgment of title in the! 
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r as the jury to presume an actual ouster. Comp, 207. 
Shin. am s the whole, by one tenant in common in pos- 
Beer who denied possession to the other, was decided to 
‘idence of an ouster of the latter. 11 East, 49. 
a eee a a younger brother or other relation of 
prokts mae a as heir to the possession or receipt of the 
Sortie ny land, or to the receipt of any rent, shall enter 
rerin ae aon or receipt thereof, such possession or 
aie all not be deemed to be the possession or receipt 
hig’ the person entitled as heir.” 
yous oe is also an alteration of the law, Where a 
te E vi onthe death of his father, entered by abatement 
der she -A and had issue, and died seised thereof, the 
Rent: noe ia is issue, might enter, notwithstanding the de- 
ttehten aa the Statute of Limitation operate; as the law 
teva cl hat when the younger son abated into the land, he 
his et claiming as heir to his father, and the elder son, or 
ne, claimed by the same title. See Lit, 396. 
Ae Fovided always, that when any acknowledgment 
ava ean’ of the person entitled to any land or rent shall 
person en given to him or his agent in writing, signed by the 
Si lean or in receipt of the profits of such land, 
or by the pt of such rent, then such possession or ook of 
cen give Taa by whom such acknowledgment shall have 
ha oo em, shall De deemed, according to the meaning of 
parann have been the possession or receipt of or by the 
shall rie Jeg to whose agent such acknowledgment 
right of f Ba given at the time of giving the same, and the 
through ne last-mentioned person, or any person claiming 
3 Rea him, to make an entry or distress, or bring an action 
acerued a such land or rent, shall be deemed to have first 
ledgment and not before the time at which such acknow- 
ong nett or the last of such acknowledgments, if more than 
' tia given,” 
aK afre vet also, that when no such acknowledgment 


act, and t 
oe he 














on c s 
coe to be entitled thereto, then such lesen the 
son elan gh hi vi i 
Period o ming through him, may, notwithstanding the 





any person rovided, that if at the time at which the right of 
Tecover to make an EEn or distress or bring an action 
said, such any land or rent shall have first accrued as afore- 
ties herejng botOn shall have been under any of the disabili- 
ture, idiote ter mentioned, (that is to say,) infancy, cove 
Fond seg yy lunacy, unsoundness of mind, or absence be- 
im, mae then such person, or the person claiming through 
before w notwithstanding the period of twenty years herein- 
or brin, mited shall have expired, make an entry or distress 
Within Sag action to recover such land or rent at any time 
Whom su isa next after the time at which the person to 
have cench tight shall first have accrued as aforesaid shal 
died (ahia £ be under any such disability, or shall have 
. Imprint shall have first happened.)” 
in hegi onment, which was one of the disabilities comprised 
asin the 2 & 1. ¢, 16, is omitted in the above section, as well 
Tre oy A e T1 and 2 & 3 W. 4. e. 100. 
Action sh, all eae nevertheless, that no entry, distress, or 
time at whi k made or brought by any person Who, at the 
Mg an actio his right to make an entry or distress or to 
Accrued, shall he recover any land or rent shall have first 
entioned e under any of the disabilities hereinbefore 
Within forty Cf, PY. any person claiming through him, but 
shall have yews next after the time at which such right 


t such Rane accrued, although the person under disability 
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x may have remained under one or more of such 





disabilities during the whole of such forty years, or although 
the term of ten years from the time at which he shall have 
ceased to be under any such disability, or have died, shall 
not have expired. 

§ 18. “ Provided always, that when any person shall be 
under any of the disabilities hereinbefore mentioned at the 
time at which his right to make an entry or distress or to 
bring an action to recover any land or rent shall have first 
accrued, and shall depart this life without having ceased to 
be under any such disability, no time to make an entry or 
distress or to bring an action to recover such land or rent 
beyond the said period of twenty years next after the right 
of such person to make an entry or distress or to bring an 
action to recover such land or rent shall have first accrued, 
or the said period of ten years next after the time at which 
such person shall have died, shall be allowed by reason of 
any disability of any other person.” 

‘Under the 21 Jac. 1. c.16. the time when that statute began 
to run, might be protracted for an indefinite period by a suc- 
cession of disabilities in the person having the right of entry, 
or his heir, provided that no interval between such disabil 
ties to which the statute could attach, occurred; for when 
once the statute began to run, no subsequent disability, whe- 
ther voluntary or involuntary, would prevent its operation. 
4 T. R. 310; 4 Taunt. 826; 6 East, 80. 

19. “ That no part of the united kingdom of Great Bri- 
tain and Ireland, nor the islands of Man, Guernsey, Jersey, 
‘Alderney, or Sark, nor any island adjacent to any of them 
(being part of the dominions of his majesty) shall be deemed 
to be beyond seas within the meaning of this act.” 

§ 20. * That when the right of any person to make an entry 
or distress, or bring an action to recover any land or rent to 
which he may have been entitled for an estate or interest in 
possession shall have been barréd by the determination of 
the period hereinbefore limited, which shall be applicable in 
such ease, and such person shall at any time during the said 
period have been entitled to any other estate, interest, right, 
or possibility, in reversion, remainder, or otherwise, in or to 
the same land or rent, no entry, distress, or action shall be 
made or brought by such person, or any person claiming 
through him, to recover such land or rent, in respect of such 
other estate, interest, right, or possibility, unless in the mean- 
time such land or rent shall have been recovered by some 

erson entitled to an estate, interest, or right which shall 
Five been limited or taken effect after, or in defeasance of 
such estate or interest in possession. 

§ 21. That when the right of a tenant in tail of any land 
or rent to make an entry or distress, or to bring an action to 
recover the same, shall’ have been barred by reason of the 
same not having been made or brought within the period 
hereinbefore limited, which shall be applicable in such case, 
no such entry, distress, or action stall hasada (or Sra UAE 
by any person claiming any estate, interest, or right which 
such tenant in tail might lawfully have barred.” 

§ 22. “ That when a tenant in tail of any land or rent, en- 
titled to recover the same, shall have died before the expi- 
ration of the period hereinbefore limited, which shall be 
applicable in such case, for making an entry ot distress or 
bringing an action to recover such land or rent, no person 
claiming any estate, interest, or right which such tenant in 
tail might lawfully have barred, shall make an entry or dis- 
tress or bring an action to recover such land or rent, but 
within the period during which, if such tenant in tail had so 
long continued to live, he might have made such entry or 
distress or brought such action.” 

These two last clauses effect a great alteration, with respect 
to persons having remainders in reversion dependant upon 
estates tail, The 21 Jac. 1.¢. 16. in no case began to ope- 
rate with respect to any individual, until his title to the 
accrued ; and, therefore, as the right of entry 
e until the failure of the 
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‘The former statutes of limitation were held not to bar the 
right but only the remedy. 1 Saund. 283, a. n.; 2 B. § Ad. 
413. The present act has wisely put an end to such an ab- 
surd distinction. 

§ 35. “That the receipt of the rent payable by any tenant 
from year to year, or other lessee, shall, as against such lessee 
or any person claiming under him (but subject to the lease), 
be deemed to be the receipt of the profits of the land for the 
purposes of this act.” 

§ 36, “ That no writ of right pn writ of right quia do- 
minus remisit curiam, writ of right in capite, writ of right in 
London, writ of right close, writ of right de rationabili parte, 
writ of right of advowson, writ of right upon disclaimer, writ 
de rationabilibus divisis, writ of right of ward, writ de con- 
suetudinibus et servitiis, writ of cessavit, writ of escheat, writ 
of quo jure, writ of secta ad molendinum, writ de essendo 
quietum de theolonio, writ of ne injuste vexes, writ of mesne, 
writ of quod permittat, writ of formedon in descender, in re- 
mainder, or in reverter, writ of assize of novel disseisin, nui- 
sance, darrein-presentment, juris utrum, or mort d’ancestor, 
writ of entry sur disseisin, in the quibus, in the per, in the 
per and cui, or in the post, writ of entry sur intrusion, writ 
of entry sur alienation dum fuit non compos mentis, dum fuit 
infra wtatem, dum fuit in prisona, ad communem legem, in 
causu proviso, in consimili casu, cui in vita, sur cui in vita, cui 
ante divortium, or sur cui ante divortium, writ of entry sur 
abatement, writ of entry quare ejecit infra terminum, or ad 
terminum qui preterit, or causa matrimonii prelocuti, writ 
of aiel, besaicl, tresaiel, cosinage, or nuper obiit, writ of 
waste, writ of partition, writ of disceit, writ of quod ei de- 
forceat, writ of covenant real, writ of warrantia chartee, writ 
of curia claudenda, or writ per quæ servitia, and no other 
action real or mixed (except a writ of right of dower, or writ 
of dower unde nihil habet, or a quare impedit, or an eject- 
ment,) and no plaint in the nature of any such writ or action 
(except a plaint for freebench or dower), shall be brought after 
the 31st December, 1834.” 


§ 37. Provided always, that when, on the said 81st Decem- 
ber, 1834, any person who shall not have a right of entry to 


any land shall be entitled to maintain any such writ or action 
‘as aforesaid in respect of such Jand, such writ or action may 
be brought at any time before the Ist June, 1835, in case the 
same might have been brought if this act had not been made, 
notwithstanding the period of twenty years hereinbefore 
limited shall have expired.” 

§ 38." Provided also, that when, on the said Ist June, 1835, 

any person whose right of entry to any land shall have been 
taken away by any descent cast, discontinuance, or warranty, 
might maintain any such writ or action as aforesaid in respect 
‘of such land, such writ or action may be brought after the 
Said Ist of June, 1835, but only within the period during 
which by virtue of the provisions of this act an entry might 
have been made upon the same land by the person bringing 
such writ or action, if his right of entry had not been so taken 
away.” 
39. “That no descent cast, discontinuance, or warranty 
which may happen or be made after the said 31st December, 
1833, shall toll or defeat any right of entry or action for the 
recovery of land.” 

§ 40. “That after the said 31st December, 1833, no action 
or suit or other proceeding shall be brought, to recover any 
sum of money secured by any mortgage, judgment, or lien, 
or otherwise charged upon or payable out of any land or rent, 
at law or in equity, or any legacy, but within twenty years 
next after a present right to receive the same shall have ac- 
erued to some person capable of giving a discharge for or 
release of the same, unless in the meantime some part of the 
principal money, or some interest thereon, shall have been 

aid, or some acknowledgment of the right thereto shall 
Pave been given in writing signed by the person by whom the 


dame shall be payable, or his agent, to the person entitled 
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ent; and in such case no such action or 
all be brought but within twenty years aft 
such payment or acknowledgment, or the last of such pa 
ments or acknowledgments, if more than one, was given. 

§ 41. “Thatafter the said 31st December, 1833, no arret 
of dower, nor any damages on account of such arrears, shi 
be recovered or obtained by any action or suit for a long 
period than six years next before the commencement of suc 
action or suit.” 

§ 42. “ That after the said 31st December, 1833, no arre 
of rent or of interest in respect of any sum of money chai 
upon or payable out of any land or rent, or in respect of 
legacy, or any damages in respect of such arrears of rent 0 
interest, shall be recovered by any distress, action, or suit, bu 
within six years next after the same respectively shall har 
become due, or next after an acknowledgment of the sami 
in writing shall have been given to the person entitled there 
or his agent, signed by the person by whom the same 
payable, or his agent: provided nevertheless, that where al 
prior mortgagee or other incumbrancer shall have been 
possession of any land, or in the receipt of the profits there 
within one year next before an action or suit shall be brougt! 
by any person entitled to a subsequent mortgage or other i 
cumbrance on the same land, the person entitled to such sub 
sequent mortgage or incumbrance may recover in such acti 
or suit the arrears of interest which shall have become di 
during the whole time that such prior mortgagee or incum 
brancer was in such possession or receipt as aforesaid, 
though such time may have exceeded the said term of 


ye 


claimi 
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Scotland; and shall not, so far as it relates to any right ti 
permit to or bestow any church, vicarage, or other ecclesi 
tical benefice, extend to Ireland.” 

It is to be observed, that in consequence of the abolition 4 
fines by the 3 & 4 Wm. 4. c. 74. a title to lands can no lor 
be obtained by a fine levied with proclamations, and non-clatt 
for five years under the provisions of the 4 H. 7, c. 24. 
tit, Fine of Lands. 


2. By 31 Eliz. c. 5. par. 5, it is enacted, “ That all action 
suits, Dills, indictments, or informations, which shall 
brought for any forfeiture upon any statute penal, made of © 
be made, whereby the forfeiture is or shall be limited to tì 

een, &c, shall be brought within two years after the 
fence: and that all actions, suits, bills, or informations, whi 
shall be brought for any forfeiture upon any penal statt 
made or to be made, except the statutes of tlle, the beð 
fit and suit whereof is or shall be by the said statute limiti 
to'the queen, her heirs or successors, and to any other fi 
shall prosecute in that behalf, shall be brought by any P 
son that may lawfully sue for the same within one year 
after the offence committed ; and in default of such pursiti 
that then the same shall be brought for the queen's majes 
her heirs or successors, any time within the two years ah 
that year ended, Where a shorter time is limited by any P 
nal statute, the prosecution must be within that time.” 

‘Also see 18 Eliz. c. 5; 21 Jac. 1. e. 43 the former regi 
ing a memorandum of the day of exhibiting an informal 
the latter an oath from the informer. 

In the construction of these statutes it hath been holde 
That the 21 Jac, 1. ©. 4, does not extend to any 0! 
created since that statute; so that prosecutions on st) 
quent penal statutes are not restrained thereby, but 
statute is to them as it were repealed pro tanto, 1 Salk. 








LIMITATION OF ACTIONS, II. 2, 3. 


words, within two years next after the words spoken, and not 
after. 
By § 4. where judgm 


5 Mod, 425, 


ae) to those 


5 And that the said statute, 21 Jac. 1. only 
hi 
3 


penal statutes, on which proceedings may be 
befor tl justi a justi : S j 
Term ae of assize, justices of the peace, &c. 
an hat if an offence prohibited by any penal statute be also 
offe ER a8 ommon law, the prosecution of it as of an 
mmon law, is no way restrained b f th 
Statutes. Mob, 270; 4 Mod. 144, eats 
ae at i an information tam quam be brought after the year 
S ir Statute, which gives one moiety to the informer, 
Sct Ee to the king, it is naught only as to the informer, 
Das nd foe the king. Cro. Car. 331; Cro. Jac. 366. See 


aan fa ait ona penal statute be brought after the limited 

pes ae need not plead the statute, but may take 
ae 'ge of it on the general issue. 1 Show. 353. 

ems doubtful whether the suit by a common informer 


ona ` . p 
. penal statute, which first gives an action to the party 


iev ate Aai rape 
JA E and in his default, after a certain time, to any one 
354 Sue, be within the restraint of these statutes, 1 Show. 


rails party grieved was not within the restraint of these sta- 
E aan | ht have sued in the same manner as before, Cro. 
But by dh Oy, 71; 3 Leon. 237. 
damages ‘ge 2 & 4 Will, 4. c. 42. § 3. all actions for penalties, 
any statne T ats of money given to the party grieved by 
nd sued saa hereafter to be in force, shall be commenced 
Suits, bur not e Yeu after the cause of such actions or 
„It has bee 
Within the 
Save the Ji 
litat ig 





n held by three judges, that suing out a latitat 
Year was a sufficient commencement of the suit to 
anon of time on a penal statute; because the 
cord as an o original in B. R. and may be continued on re- 
being for original, But Holt held otherwise, for the action 
ave bron heenalty given by a statute, the plaintiff might 
he statutory in action of debt by original in B. R. because 
difference gives the action; and he held, that there was a 
ute; for an a civil action, and an action given by sta- 
time, and o the first case, the suing out a latitat within the 
he other c ‘ontinuing it afterwards, will be sufficient; but in 
his pin’? Case, if the party proceeds by bill, he ought to file 
Yecord ; ime, that it may appear so to be on the 
© mel _ Carth, 232; Shom. 323. But upon a writ of 
latitat ig X e judges in the Exchequer Chamber held, that a 
aym, ggg, “ad of original in the King's Bench. 2 Ld. 
olden to me accordingly, in two subsequent cases, it 
Action, 9 bea good commencement of the suit in a penal 
See as an 950; 8 Burr, 1248; Cowp. 454, 
crimina] Imitation of indictments, and informations in 
ton, » Indictment, Information, Quo Waranto, Trea- 





il 
p ga Cases, 


2B; 
OF tres phe 21 Jac. 1. c. 16, § 3. it is enacted, that all actions 
and rea Mare clausum fregit, trespass, detinue, trover, 
of Recount oF taking away of goods and cattle ; all actions 
Concern the an upon the case, other than such accounts as 
chant, thej; {ale of merchandize between merchant and mer- 
apon any Jer aes or servants ; all actions of debt grounded 
OF debe Se nding or contract without specialty; all actions 
nace, batten tages of rent; and all actions of assault, me- 
co Pngounding, and imprisonment of them, shall be 
es Aa the time and limitation hereafter 
acc, 8 (other n: after (that is to say), the said actions upon 
recoun 5 and th han for slander), and the said actions for 
Plevin fop gn’ Said actions for trespass, debt, detinue, and 
Rie clans goo cattle, and the said action of trespass 
Actions of ag within six years next after the cause of 
oft ass, of Keen sand not after: and the said actions of 
or pem, Within for’. battery wounding, imprisonment, or any 
Suit, ane rah ur years next after the cause of such actions 
after; and the said actions upon the case for 








nt is given for a plaintiff, and reversed 
by writ of error; or if judgment for a plaintiff be arrested, 
or if a defendant in an action by original be outlawed, and 
the outlawry reversed, the plaintiff may commence a new 
action within twelve months after such reversal or arrest of 
judgment respectively, though it be beyond the time of limi- 
tation directed by the statute, 

By § 7. an exception is introduced in favour of persons 
within the age of twenty-one, „femes covert, persons non compos 
mentis, imprisoned, or beyond seas, who are at liberty to 
bring the same actions, so as they take the same within such 
times as are before limited after their coming to, or being of 
full age, discovert, of sane memory, at large, and return from 
beyond the seas, as other persons having no such impediment 
should have done. And see 3 & 4 Wm, 4. c. 42. § 7. post, 
as to what places shall not be deemed to be beyond the seas 
within this act. 

The action of assumpsit is not mentioned co nomine in the 
statute; but the last proviso extends not only to those actions 
therein enumerated, but also to an assumpsit and all other 
actions on the case. Bac. Abr. Lim. of Act. [E« 1 In all 
cases, therefore, where assumpsit is maintainable, the above 
statute applies, 

Under the head of actions upon the case are included ac- 
tions for libels, criminal conversation, seduction, and actions 
for such words as are not actionable without a special damage ; 
and all other actions on the case, being of equal mischief, 
and plainly within the intention of the legislature, See Cro, 
Car, 245, 833; 2 Saund., 120; 2 Mod. 71; 1 Sid. 455; 
3 Comm. c. 8. p. 807, inn. As to actions in the Admiralty 
for seaman’s wages, see post, III, 

Where the plaintiff complained of a plea of trespass, for 
that the defendant with force and arms assaulted and se- 
duced the plaintiff’s wife, whereby he lost the comfort of 
her society &c., against the peace &c., to his damage &e. ; 
whether this be trespass or case, (and former authorities 
have considered it to be case,) at any rate a plea of ‘ not 
guilty within six years’ is good on a general demurrer, 6 East, 
387, 

lt seems, that if a man brings trespass for beating his ser- 
vant, per quod servitium amisit, this is not such an action as is 
within the branch of the statute relating to actions of trespass, 
being founded on the special damage. 1 Salk. 206; 5 Mod. 74. 

If to an action of assault, battery, and imprisonment, the 
defendant pleads, as to the assault and imprisonment, the sta- 
tute of limitations, without answering particularly to the bat- 
tery, otherwise than by using the words transgressio preedicta, 
it is sufficient; for these words are an answer to the whole. 
1 Lev. $1. 

In the construction of the branch of the statute relating to 
words it hath been holden, 

That an action of scandalum magnatum is not within the 
statute, Lit. Rep. 342; 3 Keb. 645. 

‘That it extends not to actions for slander of title; for that 
is not properly slander, but a cause of damage; and the 
slander intended by the statute is to the person. Cro. Car. 
141. 

That if the words are of themselves actionable, without 
the necessity of alleging special damages, although a loss en- 
sues, yet in this case the statute of limitations is a good bar; 
but if the words, at the time of the speaking of them, are not 
actionable, but a subsequent loss ensues, which entitles the 
plaintiff to his action, in such case the statute isno bar. 1 Sid. 
95; Raym. 61; and see 8 Mod. 111. a 

That if an action for words be founded upon an indict- 
ment, or other matter of record, it is not within this statute. 
1 Sid, 95. 

By 27 Geo. 3. c. 44. suits in ecclesiastical courts for defa- 
matory words must be commenced within six months. 














It was adjudged, that an action of debt on 2 & 3 Ed. 6. 
c. 13. for not setting out tithes, was not within the 21 Jac. 1. 
c. 16; the action being grounded onan act of parliament, which 
is the highest record. Cro. Car. 518; Talory v, Jackson, 1 
Saund. 38; 2 Saund. 66; 1 Sid. 305, 415; 1 Keb. 95; 
2 Keb, 462. 

But by the 53 Geo, 3. c. 127. § 5.no action shall be brought 
for recovery of any penalty for not setting out tithes, nor any 
suit instituted in any Court of Equity, or Ecclesiastical Court, 
to recover the value of any tithes, unless such action be 
brought or such suit commenced within six years from the 
time when such tithes became due. 

So it was held an action of debt for rent reserved on a lease 
by indenture was out of the statute, the lease by indenture 
being equal to a specialty. Hutt. 109; 1 Saund, 38. 

‘Also an action of debt for an escape was not within the sta- 
tute; not only because it is founded in malificio, and arises 
on a contract in law, which is different from those actions of 
debt on a lending or contract mentioned in the statute, but 
also because it is grounded on 1 Rich. 2. e. 12. which first 
grein action of debt for an escape, there being no remedy 

for creditors before, but by action on the case. 1 Saund. 37; 
Jones v. Pope, 1 Lev. 191: 2 Keb. 903; 1 Sid. 305. 

Neither did the statute extend to actions of covenant, nor to 
any actions of debt in specialties, or other matter of a higher 
nature. 1 Saund. $8. Thus a scire facias being founded in 
matter of record was not within the act. 

So this statute could not be pleaded to an action of debt 
brought against a sheriff for money by him levied on a fieri 
facias; because the action is founded in maleficio, as also 
‘upon the judgment on which the fieri facias issued, which is 
a matter of record. 1 Mod. 212, 245; 2 Show. 79. 

And an action of debt on an award under the hand and seal 
of the arbitrators, though the submission was by parol, was 
not within the statute. 2 Saund. 64; Sid. 415; 1 Lev. 273; 
1 Keb. 462, 496, 533. 

Nor an action of debt for a fine of a copyholder, 1 Keb. 
536; 1 Lev, 273. 

Neither was anvaction of debt upon bond within the statute, 
Comp. 102; but after a lapse of twenty years, without payment 
of interest or any acknowledgment of it by the obligor, the 
law presumed it to be satisfied, 1 Term Rep. 270, and in 
some cases satisfaction was presumed within that period. 
1 Burr, 434, n. (a); 1 Term Hap: 270; 1 Camp. 26. 

Now by the 3 & 4 Wm. 4, c. 42. with a view of fixing a 
period of limitation for such actions as had been held not 
to be’ within the 21 Jac, 1. c. 16. itis enacted, § 3, “ that 
all actions of debt for rent upon an indenture of demise, all 
actions of covenant or debt upon any bond or other specialty, 
and all actions of debt or scire facias upon any recognizance, 
and also all actions of debt upon any award where the sub- 
mission is not by specialty, or for any fine due in respect of 
any copyhold estates, or for an escape, or for money levied on 
any fieri facias, and all actions for penalties, damages, or sums 
of money given to the party grieved, by any statute now or 
hereafter to be in force, that shall be sued or brought at an: 
time after the end of the present session of parliament, shall 
be commenced and sued within the time and limitation herein- 
after expressed, and not after; that is to say, the said 
actions of debt for rent upon an indenture of demise, or 
covenant or debt upon any bond or other specialty, actions of 
debt or scire facias upon recognizance, within ten years after 
the end of this present session, or within twenty years after 
the cause of such actions or suits, but not after; the said 
actions by the party grieved, one year after the end of this 
present session, or within two years after the cause of such 
actions or suits, but not after; and the said other actions 
within three years after the end of this present session, or 
within six years after the cause of such actions or suits, but 
not after; provided that nothing herein contained shall ex- 
tend to any action given by any statute where the time for 
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facias, is or are or shall be, at the time of any such cause 0 












bringing such action is or shall be by any statute speciall 
limited.” 

But by § 4. “if any person or persons that is or are 0 
shall be entitled to any such action or suit, or to such sci 

















action accrued, within the age of twenty-one years, fei 
covert, non compos mentis, or beyond the seas, then such pe 
son or persons shall be at liberty to bring the same action 
so as they commence the same within such times after tl 
coming to or being of full age, discovert, of sound memo 
or returned from beyond the seas, as other persons havin 
no such impediment should, according to the provisions 
this act, have done; and if any person or persons agai 
whom there shall be any such cause of action is or are, 
shall be at the time such cause of action accrued, beyond th 
seas, then the person or persons entitled to any such cause 
action shall be at liberty to bring the same against suci 
person or persons within such times as are before limit 
after the return of such person or persons from beyond th 
seas.” 
§ 5. Provided, “that if acknowledgment shall have 
made, either by writing signed by the party liable by vi 
of such indenture, specialty, or recognizance, or his agent, | 
by part payment or part satisfaction on account of any prin 
cipal or interest being then due thereon, it shall and may b 
lawful for the person or persons entitled to such actions 
bring his or their action for the money remaining unpaid a 
so acknowledged to be due within twenty years after sue 
acknowledgment by writing or part payment or part satii 
faction as aforesaid, or in case the person or persons enti 
to such action shall at the time of such acknowledgment 
under such disability as aforesaid, or the party making si 
acknowledgment be, at the time of making the same, beyar 
the seas, then within twenty years after such disability shi 
have ceased as aforesaid, or the party shall have returni 
from beyond the seas, as the case may be; and the plain 
or plaintiffs in any such action on any indenture, specialty 
recognizance, may, by way of replication, state such acknol 
Jedgment, and that such action was brought within the ti 
aforesaid, in answer to a plea of this statute.” 
§ 6. “If in any of the said actions judgment be given? 
the plaintiff, and the same be reversed by error, or a verdi 
ass for the plaintiff, and upon matter alleged in arrest 
judgment the judgment be given against the plaintiff, that 
take nothing by his plaint, writ, or bill, or if in any of 
said actions the defendant shall be outlawed, and shall 
reverse the outlawry, that in all such cases the party plai 
his executors or administrators, as the case shall requ! 
may commence a new action or suit from time to tl 
within a year after such judgment reversed, or auii 
ment given against the plaintif, or outlawry reversed, 
not after,” 4 
§ 7. No part of the united kingdom of Great Britain 
Ireland, nor the Islands of Man, Guernsey, Jersey, Alder 
any islands adjacent to any of them, being K 
of the dominions of his majesty, shall be deemed to be 
yond the seas within the meaning of this act, or of the 









































































































Vac. 1, ©. 16. 3 

For the clause of the above statute permitting action 
trespass, or trespass on the case to be maintained by or ag 
executors or administrators for injuries done to the real es! 
of the deceased persons in their life-times, or by the latt 
the real and personal property of others, provided the ¢ 
of action has accrued, and the action is brought within 
time prescribed by the act. See tit. Executor, VI. 1. 

‘The statute of limitations (21 Jac. 1. c. 16.) bars th 
medy, not the debt. Therefore an attorney retains his i 
a judgment for his costs, though his remedy by acti 
barred. 2? B, § Ad. 413. 























IIL. 1. The 21 Jac, 1. ¢.16. cannot be a bar unless the six Y? 





LIMITATION OF ACTIONS, III. 1, 2. IV. 1, 2, 


are i 
re °xPired, after there hath been complete cause of action; as 


oe Promise to pay 10/. to J. S. when he came from 
Sane when he marries, and ten years after J. S, marries, 
happenty sae Rome, the right of action accrues from the 
shill pe ot the contingency ; from which time the statute 
ait, ar, and not from the time of promise. Godb, 437. 
SHS Suen on the case wherein the plaintiff declared, 
Eo ideration that he would forbear to sue the de- 
defendan a oe Sheep Killed by the defendant's, dog, the 
adhe K promniged to make him satisfaction upon request, 
erent Much a time he requested, &e. it was*held that 
time ot kak ection accrued from the request, not from the 
not plead fg the sheep; that therefore the defendant could 
six years, i Statute of limitations, the request being within 
ea Ee neue hi the killing the sheep and promise of satis- 
66; 1 Keb ve. before. Godb. 487, See also 1 Lev. 48; 1 Sid. 
ï aeter; the plaintiff declared that in consideration, he, at 
as guests and mienuets would receive A, and B. into his house 
held that ah diet them, the defendant promised &c.; it was 
the statute began to run from the time of the dieting, 


and not i A n 

8.0.3 ne teko? making the promise. 2 Salk, 422; 

aime ote or bill of exchange is given, payable at a cer- 
er the ex er date, the cause of action does not acerue until 

brought r pitstion of the time specified; and if an action is 
t. But if th six years after that time, the statute is not a 

that time, t 5 s suit is not commenced within six years after 

did notah e defendant may plead that the cause of action 


he did no 


e case of an i Ss - b 
by the ae indorser, who is not liable until default made 


hee . Black. 631, 

z no bar to a bill payable at a specified time 
a at it has been presente for payment, for debt 
823, crue upon such a bill until it is presented. 2 Taunt. 
And t 

the paints was held no bar to an action on a promis- 
Wenty-foy fated about thirteen years before and payable 

until months after demand, no demand having been 
3 k on hin three years before action brought. 1 2. §: M. 
immediately rom s8ory note payable on demand is payable 

tn, We, ae the statute runs from the date of the note. 
mand is necessary to complete the cause of ac- 
poaa te only runs from the time of such demand. 
Jury may precise after a reasonable period has elapsed, a 
Tang, py bresume that the demand has been made. See 1 


hey 
damage yt? Dreach of a contract is attended with special 
NOt from, i statute runs from the time of the breach, and 
f © time it was discovered or the damage arose. 2 

Th trovar o 2 $ 4. 288, 626, 
4 Esp, ag? ‘he statute runs from the conversion, 7 Mod. 99; 
time when’ aa in other actions founded upon tort, from the 

Hera me cause of action is complete. 

Ment at the e Agreement on the sale of goods was for pay- 
At the onion aof six months by a bill at two or three months 
this was a great the purchaser: held, (Park, J. diss.) that 
“gin to run “il for nine months, and that the statute did not 
2 Te has bom 0e expiration of that time, 2 B, & Ad. 431. 
Plen in the CEED Agreed, that the statute of limitations is no 
ceed accordit of Admiralty or Spiritual Court, where they 
ave comnigan S t0 their law, and in a matter in which they 
l Nees 6 Mod. 25,26; 2 Salk. 424; 3 Keb. 366,392. 


Where a de 


the 
Butin e statu 





Vor 








Therefore, for a suit upon a contract super altum mare, no 
prohibition should go upon their refusal of a plea of the sta- 
tute of limitations. 6 Mod, 26. 

So it has been held not to be pleadable to a proceeding in 
the Spiritual Court, pro violenté manuum injectione in clericum, 
because the proceeding is pro reformatione morum, not for 
damages. 2 Salk. 424. 

It was formerly doubted, whether, to a suit in the Admi- 
ralty for mariners’ wages, this statute was a good plea; be- 
cause it was said, that this was a matter properly determinable 
at common law; and the allowing the Admiralty jurisdiction 
therein only a matter of indulgence, 2 Salk. 424; 6 Mod. 25, 

But it was enacted by the 4& 5 Ann. e, 16, that all suits 
and actions in the Court of Admiralty for seamen’s wages 
shall be commenced and sued within six years next after the 
cause of such suits or actions shall accrue, and not after. 












IV. 1. The statute 21 Jac. 1. c. 16, being general, infants had 
been included, had they not been particularly excepted. 1 Lev. . 

It hath been holden, that if an infant, during his infancy, 
by his guardian, bring an action, the defendant cannot plead 
the statute of limitations; although the cause of action ac- 
crued six years before; and the words of the statute are, that 
after his coming of age, &e. 2 Saund. 121. 

It hath been held in Chancery, that if one receives the 
profits of an infant's estate, and six years after his coming of 
age he brings a bill for an account, the statute of limitations 
is as much a bar to such a suit as if he had brought an ac- 
tion of account at common law; for this receipt of the pro- 
fits of an infant's estate is not such a trust as, being a crea- 
ture of the court of equity, the statute shall be no bar to; 
for he might have his action of account against him at law, 
and therefore no necessity to come into this court for the 
account; for the reason why the bills for an account are 
brought here, is from the nature of the demand, and that 
they may have a discovery of books, papers, and the party's 
oath, for the more easy taking of the account, which cannot 
be so well done at law; but if the infant lies by for six years 
after he comes of age, as he is barred of his action of ac- 
count at law, so shall he be of his remedy in this court, 1 Abr. 
Eg. 304, c. 10; Pre. Ch. 518. 

2. It hath been a matter of much controversy, whether 
the exception relative to a merchant’s accounts extends to all 
actions and accounts relating to merchants and merchandize, 
or to actions of account open and current only; the words 
of the statute being, “ All actions of trespass, &e. all actions 
of account and upon the case, other than such actions as con- 
cern the trade of merchants;” so that by the words, other than 
such actions, not being said actions of account, it has been 
insisted that all actions concerning merchants are excepted. 
But it is now settled, that accounts open and current only are 
within the statute; that therefore if an account be stated and 
settled between merchant and merchant, and a sum certain 
agreed to be due to one of them, if in such case he to 
whom the money is due does not bring his action within the 
limited time, he is barred by the statute, See 1 Jon. 401; 
2 Saund. 124, 125; 1 Lev. 287,298; 2 Keb. 622; 1 Vent. 90; 
1 Mod. 270; 2 Mod. 312; 2 Vern. 456. 

So it hath been adjudged, that by the exception in the sta- 
tute concerning merchants’ accounts, no other actions are ex- 
cepted but actions of accounts. Carth. 226. Put the law is 
now held to be, that the exception applies to actions on the 
case. 2 Will. Saund. 127, b. n. (7). 

Also it hath been adjudged, that bills of exchange for 
value received are not such matters of account as are in- 
tended by the exception in the statute of limitations. Carth. 226. 

An open current account, between tradesmen or others, is 
not within the statute, supposing the last article of the debt 
in the account was contracted within the last six years; other- 
wise, in such case, the statute is a bar. J. M. 

This exception does not extend toa tradesman’s account 
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with his customer; for in this case there are not mutual deal- 
ings; and the tradesman is barred by the statute from reco- 
vering for more than those articles which have been sold within 
six years. Bull, N. P. 149. See Rothery v. Munnings, 1 B. 
& Adol. 15, ace. Queere. Whether, in case of a bill for work 
done (as a proctor’s), the right of action accrues de die in 
diem, or whether it is incomplete till the completion of the 
business in hand? Ibid. 

3. The clause of the statute, as to persons beyond sea, ex- 
tends only to such as are actually so. For where to non as- 
sumpsit infra sex annos, the plaintiff replied, that, when the 
cause of action accrued, he was resident in foreign parts out 
of the kingdom of England, viz. Glasgow in Scotland; this 
Was held ill, on demurrer; Scotland not being a foreign part 
within the meaning of the statute, the express words of which 
are, beyond the seas. 1 Bl Therefore a foreigner, or 

erson resident abroad, shall never be barred from bringing 
Ris action, from any length of time while out of the kingdom, 
for the statute does not begin to run until he has come into 
it; though any of the persons, who are under the disabilities 
mentioned in thestatute, may nevertheless, during the time such 
disabilities exist, bring theiractions, Espinasse, N.P, 149, 150. 

If the plaintiff be in England at the time the cause of ac- 
tion accrues, the time of limitation begins to run, so that if 
he, or (if he dies abroad) his representative, does not sue 
within six years, heis barred by the statute. 1 Wils-par. 1.184, 

If one only of a number of partners lives abroad, if the 
others be in England, the action must be brought within six 
years after the cause of action arises. 4 T. R. 516, 

It seems to have been agreed, that the exception extends 
only where the creditors or plaintiffs are so absent, and not 
to debtors or defendants, because the first only are mentioned 
in the statute; and this construction has the rather prevailed, 
because it was reputed the creditor's folly that he did not file 
an original, and outlaw the debtor, which wonld have pre- 

vented the bar of the statute. Cro, Car. 245, 883; 1 Jon. 
252; 1 Lev. 143; 3 Mod, 311; 2 Lutn. 950; 1 Salk, 420, 

But as the creditor's being beyond sea is saved by 21 Jac, 
1. c. 16; so now by 4 & 5 Ann, c. 16. it is enacted, that if 
any person or persons, against whom there is or shall be any 
cause of suit or action for seamen's wages, or against whom 
there shall be any cause of action of trespass, detinue, action 
sur trover or replevin, for taking away goods or chattels, or 
‘of action of account, or upon the case, or of debt grounded 
upon any lending or contract without specialty, of debt for 
arrearages of rent, or assault, menace, battery, wounding, 
‘and imprisonment, or any,of them, be, or shall be, at the 
time of any such cause of suit or action given or accrued, 
fallen or come, beyond the seas, that then such person or 
persons, who is or shall be entitled to any such suit or action, 
shall be at liberty to bring the said actions against such person 
or persons after their return from beyond the seas, within 
such times as are limited for the bringing of the said actions 
by 21 Jac. 1, c. 16. 

Tf the cause of action accrue in India, and the plaintiff sues 
the defendant in England within six years after the defendant's 
return to this country, according to the 4 dane, c. 16. the 
defendant cannot plead the statute- of limitations, although 
more than six years elapsed in India after the cause of action 
accrued there. 13 Hast, 489. 

See now 3&4 Will. 4. e. 42. § 7.as to what places shall be 
deemed not beyond seas within the 21 Jac. 1. c. 16, ante, II. 

‘1, A. received money belonging to a person who before 
died intestate, and to whom B. after such receipt took out 
administration, and brought an action against A. to which he 
pleaded the statute’of limitations ; the plaintiff replied, and 
shewed that administration was committed to him such a year, 
which was infra sex annos; though six years were expired 
since the receipt of the money, yet not being so since the 
administration committed, the action not barred by the sta- 
tute, 1 Salk. 421; Skin. 555; 4 Mod. 876; Latch, 335, 






































8, 4, 5. 


It is said in general, that where one brings an action befo 
the expiration of six years, and dies before judgment, the 
years being then expired, this shall not prevent his executor 
2 Salk. 424, 425. 

But if an executor sues upon a promissory note to 
testator, and dies before judgment, and six years from tht 
original cause of action are actually expired, and the executo 
brings a new action in four years after the first executor’ 
death, the statute of limitations shall be a bar to such actioni 
for though the debt does not become irrecoverable by 
abatement of the action after the six years elapsed by th 
plaintiffs death; yet the executor should make a recent pra 
secution, to which the clause in the statute, § 4. that provide 
a year alter the reversal of a judgment, &c, may be ag 
direction, or show that he came as early as he could, becat 
there was a contest about the will, or right of administratic 
for the statute was made for the benefit of the defendants, 
free them from actions when their witnesses were dead, 
their vouchers lost. 2 Stra. 907; Fitagib. 81, j 

Under the equity of the above-mentioned section, in 
cases of executors, if the six years be not elapsed at the ti 
of the testator's death, and the executor takes out prop 
pon within the year, it will save the bar by reason of 

imitation, even though the six years, within which the d 
mand accrued, be elapsed before process sued out. Bull. 
P. 150; Cawer v. James, Trin. 15 Geo. 2. C. B. 

If'there be no executor against whom the plaintiff mi 
bring his action, he shall not be prejudiced by the tatut 
limitations, nor shall any laches in such cases’ be imputed 
him, 2 Vern. 695 ; and so also where a bill of exchange 
drawn, payable to the intestate in his life, but was accep 
after his death, it was held, that the statute only began to M 
from the date of the letters of administration, for till that til 
there was no person capable of suing. 5 B. A. 204; 8 
& C. 285. 

Where a party brings an action within the six years, 
dies before judgment, the six years being then expired, it 
been held that his executor or administrator may, within 
equity of the fourth section of the 21 Jac. 1. c. 16. bring an 
action, provided he does so within a reasonable time. 2 5! 
425; 1 Lutw. 260, What is a reasonable time has not H 
expressly decided, although it seems to have been thou 
the period allowed should not exceed one year, See 1 
Raym. 484; 2 Str, 907; Fitz. 170, 289, And the exectll 
ought to bring a new action as soon as he can, and at 
events not delay it beyond a year. 2 Saund. 68 h. notes 

5. It seems agreed, that there being no courts, or í 
courts of justice being shut, is no plea to avoid the bat 
the statute of limitations; as where after the civil wat 
assumpsit was brought, and the defendant pleaded the 
of limitations; to which the plaintiff replied, that a civil 
had broke out, and that the government was usurped 
rebels, which hindered the course of justice, and by Wl 
the courts were shut up, and that within six years after! 
war ended he commenced his action; this replication 
held, for the statute being general, must work upon all 
which are not exempted by the exception, 1 Keb, 157) 
Lev. 31; Carth. 157; 2 Salk, 420. 

Tt is clearly agreed, that the defendant's being a mem 
of parliament, and entitled to privilege, will not save 4 
of the statute; because the plaintiff might have filed 
original without being guilty of any breach of privil 
Lev. 31, 111; Carth. 136, 187. 

It is said, that if a man sues in Chancery, and 
suit there, the statute of limitations attaches on 
and his bill is afterwards dismissed, the matter being prop 
determinable at common law; in such case the court will 
serve the plaintiff's right, and will not suffer the statute 
pleaded in bar to his demand. 1 Vern. 73, 74. 

If the statute of limitations be pleaded to an acti 





nding 
de 











plaintiff to save his action may reply, that he had commet 
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LIMITATION OF ACTIONS, IV. 6, 7, 8. 


te Ae in an inferior court within the time of limitation, 
at de ndie removed to Westminster by habeas corpus ; 
rae E y be allowed by a favourable construction of the 
me eee although in strictness the suit is com- 
pte court above, when it is removed by habeas 
ya Sid. 228; 3 Keb. 263; 1 Lev. 143; also see 2 

6. Tei Oe Stra. 719; Bull. N. P. 151, See post, 6. 
Re z; kariy agreed, that the suing out an original will 
ne tae the statute of limitations, and that thereupon 
eine an may be outlawed; and that if beyond sea at 
eo, oe ae outlawry, though it shall be reversed after his 
pa m Jet the plaintiff may bring, another original by jour- 

y ereby take advant is fi i 
oak. CHAM sil st ee Beini 
cee agreed, that the suing out a latitat is a sufficient 
ee Soe ofa suit, to save the limitation of time, be- 
pape itat is the original in B. R. and may be continued 
1 Salk toe? 20 Original writ, 1 Sid, 58, 60; Carth, 283; 
Ties 4215, see ante, I, 2, 

e same is law as to a bill of Middlesex. See Sty. 156, 


178; 
and 2 Beet Raym, 880, 1441; 1 Stra, 550; 2 Stra, 7365 











ae or latitat, will be a sufficient commencement of 


Carth, 144; 2 Salk, 420; 1 Lutw. 101, 254; 
The continuances may be entered up at any time 
the continut atil replies, The process sued and filed, and 

is Selaa na an thereon; must be set forth by the plaintiff in 

ti sult, See 3 Z. R. 662; 1 Wils, 167; Esp. N. P. 153. 
declaratio, “it to prove a writ sued out within time, and a 
rit retuenc tak a year afterwards, without showing such 

ty ned, 7 7. R.G; unless where the first writ is con- 
tion, Gee orequent writs sued out after the time of limita- 
Ttis tobe 4 617; and see 2 Bos. & Pul. 157. 
to the (8 observed, that the above decisions are all prior 
Principle WOrMity of Process Act, 2 Will. 4. e, 39; but the 

tits given y establish will apply to cases where the new 
remarked, g y that act have been sued out, It may also be 
entry of dott by the general rules of Z. 7. 4 IVill. 4. the 
Mi aa ais abolished, 
in time to sot Of summons under the 2 Jill, 4. 0, 39, tested 
Seauence of e e statute of limitations, was resealed in con- 
and of his re, a alteration in the description of the defendant 
Of the six yor ence, and was not served till after the expiration 
to a reign a's: it Was held that the rescaling did not amount 
When it took’, of the writ, and that the plaintiff need not show 

e Asaok place, 2C. § M. 408. 
been held S appears to be the only action in which it has 
Of takin, fn Hat an acknowledgment or promise has the effect 
1B, & B a e out of the statute of 21 Jac. 1.c.16. See 
the framin, i 3 Bing. 331; 6 B. § C. 605; although from 
Tenterden or the 9 Geo. 4. c. 14, hereafter noticed, Lord 
applicable to anise”. have thought that the doctrine was equally 
ol © actions of debt on simple contract. The action 
Be myat either be a case of guarantee, 1 B. & A. 
Filer, mple contract debt. Thus in 2 Campb. 160, 

cei a held, that if a cause of action, arising 
Payment of of contract in not doing an act (other than 
no new acknowl eed), at a specific time, be once barred, 

tevious en cagment or promise can revive it. 
(Garth, 470) op DEP Geo. 4. c. 14, a parol-neknowledgment 
le aone. Was sufficient to take the case out of 
id nepal inconvenience being found to result 
ion MOnly called ie law, it was enacted by the above 
debt on ed Lord Tenterden’s Act, “That in ac- 
pon the case, grounded upon any simple 


before the pl 



































contract, no acknowledgment or promise by words only shall 
be deemed sufficient evidence of a new or continuing con- 
tract, whereby to take any case out of the operations of 
the said enactments, (of the Eng. Act, 21 Jac. 1. c. 16; and 
the Irish Act, 10 Car. 1. sess. 2. c. 6.) or either of them, or to 
deprive any party of the benefit thereof, unless such acknow- 
ledgment or promise shall be made or contained by or in 
some writing to be signed by the party chargeable thereby ; 
and that where there shall be two or more joint-contractors, 
or executors, or administrators, of any contractor, no such 
joint-contractor, executor, or administrator, shall lose the be- 
nefit of the said enactment, or either of them, so as to be 
chargeable, in respect or by reason only of any written 
acknowledgment or promise made and signed by any other 
or others of them. Provided always, that nothing herein 
contained shall alter, or take away, or lessen the effect of 
payment of any principal or interest made by any person 
whatsoever: Provided also, that in actions to be commenced 
against two or more such joint-contractors, or execu- 
tors, or administrators, if it shall appear at the trial, or 
otherwise, that the plaintiff, though barred by either of the 
said recited acts or this act, as to one or more such joint- 
contractors, executors, or administrators, shall, nevertheless, 
be entitled to recover against any other or others of the 
defendants, by virtue of a new acknowledgment, or promise, 
or otherwise judgment may be given and costs allowed for 
the plaintiff as to such defendant or defendants against whom 
he shall recover, and for the other defendant or defendants 
against the plaintiff.” 

§ 3. “ No indorsement or memorandum of any payment, 
written or made after the time appointed for this act, to take 
effect upon any promissory note, bill of exchange, or other 
writing, by or on the behalf of the party to whom such pay- 
ment shall be made, shall be deemed sufficient proof of such 
payment, so as to take the case out of the operation of either 
of the said statutes,” 

§ 4. “ The said recited acts and this act shall be deemed 
and taken to apply to the case of any debt or simple contract, 
alleged by way of set-off on the part of any defendant, either 
by plea, notice, or otherwise.” 

The 9 Geo. 4. e. 14, has made no alteration with respect to 
the effect of payment of any part of the principal, or of any 
interest. 

In the case of debt due from a single individual, it has been 
long established, that the payment of either part of the prin- 
cipal, or of interest, is an admission of the debt which would 
take it out of the statute. 

‘And where there are several debtors, it has been held that 
a payment by one of them was sufficient to take the case out 
of the statute, Dougl. 652. 

One of two makers of a joint and several promissory note 
having become a bankrupt, the payee receives a dividend 
under his commission, on account of the note ; this will prevent 
the other maker from availing himself of the statute of limita- 
tions, in an action brought against him for the remainder 
of the money due on the note; the dividend having been re- 
ceived within six years before the action brought, 2/7. Bl. 840. 

A payment by one of two makers of a joint and several 
note, operates as a promise to the full extent of the promise 
in the instrument, and consequently takes the note out of the 
statute, as against the administrator of the other, who died 
after the payment made. 8 B. § C. 36. which recognizes 2 
HI. Black, 340; and Dougl. 652. But after the death of one 
maker of a joint and several note, the joint-contract is severed, 
and a payment by the executor of the deceased will not take 
the note out of the statute against the surviving maker, 1 B, 
& A. 396; and see 2 B. § C. 23. è : 

As to the payment of interest on a note given by parish 
officers, see 14d. § E. 196; and as to the payment of principal 
and interest to one of two legatees, see 2C. § M. 3225 4 Tyr 94. 

8. It seems to be admitted, that the statute of limitations 
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LIMITATION OF ESTATE. 


must be pleaded positively by him that would take advan- 
tage thereof; and that the same cannot be given in evi- 
dence, especially in an assumpsit, because the statute speaks 
of a time past, and relates to the time of making the promise. 
1 Lev. 111; 1 Sid. 253; and see Cro. Jac. 115. See ante, II. 2. 

But, in debt for rent, upon nil debet pleaded, the statute of 
limitations might have been given in evidence, 1 Salk. 278, 

The modern practice however has been to plead the statute 
in debt as well as assumpsit, and it was held by Mr. Justice 
Bayley, that the statute could not be given in evidence on 
nil debet. Woodhouse v. Williams, Bac. Ab. Limitation of 
Actions, (F.) (7th ed.) 

Now by the general rules of H. T. 4 W. 4. the plea of nil 
debet has been abolished, and consequently the statute must 
in all cases be pleaded. 

Where the cause of action is to arise from an executory 
consideration, as some act to be performed, and a promise to 
pay in consequence of it, there non assumpsit infra sew annos 
is not the proper plea; for the assumpsit does not arise till 
the consideration is performed ; it should be actio non acere- 
vit infra sew annos, Espinasse, 156, See 2 Salk. 422. 

In replevin the defendant pleaded Not guilty, De capt’ 
predict’ infra sex annos jam ultimo elapsos; and though it 
was urged, that this was the same with pleading non cepit, 
and if he did not take, he could not be guilty of the de- 
tainer; and if this way of pleading were not allowed, the 
statute would be entirely evaded as to this action; yet the 
plea was held ill, because he ought to have answered to the 
detainer, as well as to the taking; also a thing may be law- 
fully distrained, although unlawfully kept; as by being put 
into a castle, &c. by which means it could not be replevied. 
1 Sid, 81; Keb, 279; and see Lord Raym. 86; 1 Lev. 110; 
1 Keb, 566. 

If a debt be set off by way of plea, the statute of limita- 
tions may be replied to it. 2 Stra. 1271. 

Evidence of an acknowledgment by the defendant within 
six years of an old existing debt, of above six years’ standing, 
due to the plaintiff's intestate, but which acknowledgment was 
made after the intestate’s death, will not support a count by the 
administrator, laying the promise to be made to his intestate, 
to which the statute of limitations was pleaded. 8 Hast, 409. 

To an action brought by the assignees of an insolvent 
debtor, to recover money owing to him before his insol- 
vency, in which the plaintiffs declare, that in consideration 
of the money being due to the insolvent the defendant pro- 
mised to pay them as assignees, it is a bad plea to say that 
the cause of action first accrued to the insolvent before the 
plaintiffs became assignees, and that six years had elapsed 
before the cause of action accrued to the insolvent, and 
before the suing out of the writ. 2 M. Blackst. 561, 

Assumpsit on a note payable by instalments; plea in bar 
as to the said several causes of action, except the last instal- 
ment, “ that the said several causes of action did not nor 
did any of them accrue within six years;” held on special 
demurrer, that though some of the instalments might be bar- 
red, and the others not, yet, that the introduction to the plea 
and the body of it were inconsistent. 2 Bos. § Pul, 427. 

See farther, Prescription, 

LIMITATION OF THE CROWN. See King, I. 

LIMITATION OF ESTATE. A modification or settle- 
ment of an estate, determining how long it shall continue; 
or is rather a qualification of a precedent estate. A limita- 
tion by Littleton, a condition in law. Lit. § 880; 1 Inst. 234, 
—It is generally made by such words as durante vita, quam- 
diu, dum, §e. “And if there be not a performance according 
to the limitation, it shall determine an estate without entry or 
claim; which a condition doth not. 10 Rep, 41; 1 Inst. 204. 
See Condition, I. 2. 

Limitation is also taken for the compass and time of an 

estate; or where one doth give lands to a man, to hold to 
him and to his heirs male, and to him and the heirs female, 








LIMITATION OF ESTATE, 


&c., here the daughters shall not have any thing in it so I 
as there is a male, for the estate to the heirs male is 
limited. Co. Lit. 3, 13. 

If a limitation of an estate be uncertain, the limitation 
void; and the estate shall remain as if there had been no sue 
limitation. Cro. Eliz. 216, But a thing that is limited in, 
will by plain words, shall not be afterwards made uncertai 
by general words which follow. Hil. 23 Car, B. R. Whe 
a devise is to the eldest son, upon condition that he pays su 
legacies; and if he refuses, the land to remain to such leg 
cies; on his refusal, the legatees may enter by way of limit 
tion. Noy, 51. And in all cases, where, after a conditio 
an interest is granted to a stranger, it is a limitation, 1 
269; Cro. Eliz. 204, See Condition, I. 2, 

As to the origin and progress of the Limitation of Estate 
see 1 Inst. 271. b. inn; and see Conveyance. See also Di 
Estate, Feoffment, Gift, Grant, Lease and Release, Power 
Remainder, Trusts, Uses, §c. From the note above citi 
has been extracted the following summary with respect to th 
limitations and modifications of landed property, unknown | 
the common law, which have been introduced under th 
statute of uses, 27 H. 8. e. 10. 

The principal of these are known by the general appel 
lation of springing or secondary uses. No estate cout b 
limited upon or after a fee, though it were a base or qualifie 
fee; nor could a fee or estate of freehold be made to ceas 
as to one person and to vest in another, by any common li 
conveyance. But there are instances where even by th 
common law these secondary estates seem to have been 
lowed, when limited, or rather when declared by way of 
See Jenk. Cent. 8. c. 52. After the statute of Uses the judg 
seem to have long hesitated whether they should rece 
them, In Chudleigh's Case, (1 Rep. 120; Jenk. 276; Pop 
70; 1 And. 309.) it was strongly contended, that it would 
Wrote to make any estate of freehold an inheritance, lawful 
vested, to cease as to one, and to vest in others against 
tule of law; and that no estates should be raised by way 
use, but those which could be raised by livery of seisin at # 
common law. The courts, however, admitted them, After the) 
were admitted it was found necessary to cireumscribe th 





























can bar or destroy the secondary estate; 
either by a fine or common recovery, 

It is now settled, that when an estate in fee-simple 
limited, a subsequent estate may be limited upon it, if Ù 
event upon which it is to take lice be such, that if it do 
happen, it must necessarily happen within the compass o 
one or more life or lives in being, and twenty-one years all 
some months over ; [i. e. as many months as it is possible! 
child may be legitimately born after the death of its fathef 
it was long before the courts agreed on this period; whi 
was not arbitrarily prescribed by our courts of justice 
respect to these secondary fees, but wisely and reasonabh 
adopted in analogy to the cases of freehold and inheritan® 
which cannot be limited by way of remainder, so as to 

one a complete bar of the entail by fine or recovery fr 
pes baad 1 Inst. 20. in n. 
ut the reason which induced the courts to adopt # 
analogy, with respect to these estates when limited upon 
estate in fee-simple, does not hold when they are limited up? 
or after an estate in tail; because in this latter case, 
tenant in tail, by suffering a common recovery before 
event takes place, bars or defeats the secondary estate, 9 
acquires the fee-simple absolutely discharged from it. 
Page v. Haywood, 2 Salk. 570, and 1 Lev. 35; Goodman 
Cook, 2 Sid. 102. Hence, if these secondary estates | 
limited upon or after an estate in tail, they may be limit 
generally, without restraining or confining the event of oy 
tingeney upon which they are to take place to any peri 
See Treat. Eg. ii, 95, 











LINEN. 


p Thus, if an estate be limited to A. and his heirs; and if 
bod ett in esse) dies without leaving any issue of his 
if al rane, at the time of his decease ; or, having such issue, 
aa of them die before any of them attain the age of twenty- 
eink then to C. and his heirs: here the limitation to 
bas og after a previous limitation in fee-simple, and it 
(pace ees the eas eis m is to 
she t, if it does happen at all, necessarily happen 
Tatnatte period of a life Tbe and twenty-one BES 
Bishan me months, But if the estate were limited to A. and 
a ai after the decease of B., and a total failure of 
re as eiS- male of the body of B., to C. and his heirs 
aie prao ccondary. use is limited after a previous limita- 
ia ty apo and the event on which the fee limited to 
Within ghee Place, is not such as must necessarily happen 
andthe ieetiod prescribed by law, (for B. may have issue, 
tion ot 33u may not fail for many years after the expira- 
twenty-one years after B.'s decease,) the limitation 
Pe a heirs is void. But suppose the estates were 
ing has Pee Pr life, then to trustees and their heirs, dur- 
iis ife, for preserving contingent remainders, then to 
rst and third sons successively in tail-mail, with several 


Temaind f dec 4 
‘mainders over; with a priviso if B. dies, and there should 








e a total fail ei i 
limited failure of heirs or heirs-male of his body, the uses 


and his sons, and the remainders over, shall 





pe but so far as it is limited on an event 
happen during the continuance either of one or 
and so ge ives in being, it is within the bounds mentioned ; 
ing the co ar it is limited on an event which may happen dur- 
them, nuance of the estate of the tenants in tail, or after 
covey ae tenant in tail in possession, by suffering a re- 
and (oe re the event happens, may bar the limitations over, 
the limitat, acquire an estate in fee-simple: and therefore 
Dep on toC. and his heirs is good. See tit, Executory 
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hig NDESFERN. P 
LIND being forme 
between ne CONSANGUINITY. 
from the herons of whom one is descended in a direct line 
INE. ALD See tit. Desce t, Kindred. 
testor folding on T. The descent of estates from an- 
it. Descon? & & from one to another, in a right line, See 


INE, nari 
King, EAL DESCENT OF THE CROWN. Sce tit. 











LINE 
might by Wag WARRANTY, Was where the heir derived, or 
Sithe gp Possibility have derived his title to land warranted, 
ee tit, ppe though the ancestor who made the warranty. 
LINEK Oy, 
owas, tinen, A? Person shall put up to sale any piece of 


unless the just length be expressed thereon, 





LITERÆ. 


on pain to forfeit the same. 28 Hen. 8. c. 4. Using means 
whereby linen cloth shall be made deceitfully, incurs a for- 
feiture of the linen, and a month’s imprisonment and a fine. 
1 Eliz, c. 12. 

By 15 Cha. 2. c. 15. § 2. any person, native or foreigner, 
may without paying any thing, in any place privileged or un- 
privileged, corporate or non-corporate, set up and exercise 
the occupation of breaking, hickling, or dressing of hemp or 
flax; as also of making or whitening of EE 
spinning &c. any cloth made of hemp or flax only ; as also the 
mystery of making twine or nets for fishing, or of stoving of 
cordage ; as also the trade of making tapestry hangings. 

§ 3. Foreigners that shall use any of the trades aforesaid 
three years, shall (taking the oaths of supremacy before two 
justices near unto their dwellings) enjoy all privileges as 
natural born subjects, 

Linen of all sorts made of flax or hemp, of the manufacture 
of this kingdom, may be exported duty free. 3 Geo. 1. e. 7.— 
Stealing of linen, &c. from whitening grounds, or drying 
houses, to the value of 10s., is felony. 4 Geo. 2. c, 16, 

By the 17 Geo. 2. c. 30. affixing on foreign linens any 
stamp put upon Scotch or Irish linens, or affixing a counter- 
feit stamp on British or Irish linens, incurs a penalty of 5l. 

Besides various other premiums and encouragements, boun- 
ties were granted on the exportation of linen for a long period 
down to 1830, when they were withdrawn, 

By the 6 Geo, 4. c. 122. the former acts for the regulation 
of the linen and hempen manufactures of Ireland were re- 
pealed, and other provisions substituted. ‘That act was re- 
pealed by the 9 Geo, 4. c. 62. which in its turn has been 
supplanted by the 2 & 3 Will. 4. c. 77. which is to continue 
in force for two years, from the end of the then session of 
parliament, and from their expiration to the end of the then 
next session. 

By the 27 Geo, 3. c. 13. a sum of 63351. 15s. was set apart 
out of the customs for the encouragement of raising and 
dressing hemp and flax, but that and all other acts authoriz~ 
ing money to be so appropriated have been repealed by the 
4& 5 Will, 4. ©. 146 

Linen and other goods are protected whilst in the course of 
their manufacture by the 7 & 8 Geo. 4. c. 29. § 16. which 
punishes by transportation for life or years, imprisonment 
and whipping, the stealing of them to the value of ten shillings, 
whilst placed or exposed during any stage or process of manu- 
facture in any building, field, or other place. 

‘As to the malicious destruction of linen in the course of 
manufacture, &e. see tits. Frames, Malicious Injuries, 

With respect to the copyright of printed linens, see tit, 
Literary Property. 

LION. See Lyon. 

LIQUORICE. Is among the drugs liable to certain duties 
on importation, under the laws relative to the Customs. 

LITERA. [From the Fr, litiere, or lictiere, Lat. lectum,} 
litter: it was anciently used for straw for a bed, even the 
king's bed. It is now only in use in stables among horses : 
tres carectatas litera, three cart-loads of straw, or litter. 
Mon, Angl. tom. 2. p. 33. oo 

LITERATURA. Ad literaturam ponere, signifies to put 
children out to school; which liberty was anciently denied 
to those parents who were servile tenants, without the con- 
sent of the lord: and this prohibition of edueating sons to 
learning, was owing to this reason; for fear the son being 
bred to letters might enter into orders, and so stop or divert 
the services which he might otherwise do as heir to his father. 
Paroch. Antiq. 401. : 

LITER. Ad faciendum attornatum pro sectd facienda. 
Reg. Orig. 192. Altorney. 

LITER. Canonici ad exercendum jurisdictionem loco 
suo, Reg. Orig. 305. 
LITERA Per quas dominus remittit curiam suam Regi. 
Reg. Orig. 4. 














LITERARY PROPERTY. 


LITERE, De requestu. Reg. Orig. 129. 
their proper places. 

LITER SOLUTORIAE. Were magical characters sup- 
posed to be of such power, that it was impossible for any 
one to bind those persons who carried these about them. 
Bede, lib. 4. c. 22. 
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The property that the author, or his assignee, hath in the 
copy of any literary work, jalia 

The right which an author may be supposed to have in his 
own original literary compositions, so that no other person 
without his leave may publish or make profit of the copies, 
is classed by Blackstone among the species of property acquired 
by occupancy; being grounded on labour and invention. He 
expresses, however, some doubt whether it subsists by com- 
mon law: and this being still, after all the determinations on 
the subject, in some measure, vewata queestio, the following 


See these in 





extracts deserve the attention of the student. See 2 Comm. 
405. 
When a man, by the exertion of his rational powers, has 


produced an original work, he seems to have clearly a right 
to dispose of that identical work as he pleases; and any at- 
tempt to vary the disposition he has made of it, appears to 
be an invasion of that right. Now the identity of a literary 
composition consists entirely in the sentiment and the lan- 
guage. The same conceptions, clothed in the same words, 
must necessarily be the same composition; and whatever 
method be taken of exhibiting that composition to the ear 
or to the eye of another, by recital, [see post, the case of 
Colman v, Wathen] by writing, or by printing, in any 
number of copies, or at any period of time, it is always the 
identical work of the author which is so exhibited; and no 
other man, it hath been thought, can have a right to exhibit 
it, especially for profit, without the author's consent, This 
consent may perhaps be tacitly given to all mankind when 
an author suffers his work to be published by another hand, 
without any claim or reserve of right, and without stamping 
on it any marks of omei it being then a present to the 
public, like building a church or bridge, or laying out a new 
pena But in case the author sells a single book, or 
totally grants the copyright, it hath been supposed, in the 
one case, that the buyer hath no more right to multiply the 
copies of that book for sale, than he bath to imitate for the 
like purpose the ticket, which is bought for admission to an 
opera or a concert; and, in the other, that the whole pro- 
perty, with all its exclusive rights, is perpetually transferred 
to the grantee. On the other hand it is urged, that though 
the exclusive property of the manuscript, and all which it 
contains, undoubtedly belongs to the author before it is 
printed or published ; yet from the instant of publication, the 
exclusive right of an author, or his assigns to the sole com- 
munication of his ideas, immediately vanishes and evaporates ; 
as being a right of too subtle and unsubstantial a nature, to 
become the subject of property at the common law, and only 
capable of being guarded by positive statutes and special 
provisions of the magistrate. 2 Comm. 406. 

The Roman law adjudged, that if one man wrote any 
thing on the paper or parchment of another, the writing 
should belong to the owner of the blank materials, meanin; 
thereby the mechanical operation of writing; for which it 
directed the scribe to receive a satisfaction: for in works of 
genius and invention, as in painting on another man’s canvas, 
the same law gave the canvas to the painter. As to any 
other property in the works of the understanding the law 
is silent; though the sale of literary copies, for the purposes 
of recital or multiplication, is certainly as ancient as the 
times of Terence, Martial, and Statius. 2 Comm. 407. 

But whatever inherent copyright might have been sup- 
posed to subsist by the common law, the 8 Ann. c. 19, hath 
now declared, that the author and his assigns shall have the 
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sole liberty of printing and reprinting his works for the tem 
of fourteen years, and no longer; [the words of the statute]; 
and hath protected that property by additional penalties and 
forfeitures: directing farther, that if at the end of that term 
the author himself be living, the right shall then return 
him for another term of the same duration, A similar pri 
vilege is extended to the inventors of prints and engrav 
by 8 Geo. 2. c. 13; 7 Geo. 3. c. 88; 17 Geo. 3. c. Tu 
The above parliamentary protections appear to have b 
suggested by the exception in the statute of monopolies, 
Jac. 1. c. 8; which allows a royal ‘patent of privilege to 
granted for fourteen years to any inventor of a new manufae 
ture, for the sole working or making of the same: by virtu 
whereof it is held, that a temporary property therein becom! 
vested in the king's patentee. 1 Vern. 65; 2 Comm, 40% 
See tit. Patents, 

Whether the productions of the mind could communic 
a right of property, or of exclusive enjoyment, in reason 
nature ; and if such a moral right existed, whether it was 
cognized and supported by the common law of England 
and whether the common law was intended to be restrainel 
by the statute of queen Anne, are questions upon which thé 
learning and talents of the highest legal characters in thi 
kingdom have been powerfully and zealously exerted. Thes 
questions have, by the supreme court of judicature in tl 
Kingdom, been so determined, that an author has no rig 
at present beyond the limits fixed by that statute, See ti 
case of Dake v. Beckett, Bro. P. C. 

As that determination, however, was contrary to the op 
nion of Lord Eae of the learned commentator, and 
of several other judges, Mr. Christian hasiremarked, th 
every person may still be permitted to indulge his own opi 
nion upon the propriety of it, without incurring the imputa 
tion of arrogance ; and he proceeds to deliver is sentime 
in the following manner. 

Nothing is more erroneous than the common practice 0 
referring the origin of moral rights, and the system of naturi 
equity, to that savage state, which is supposed to have 
ceded civilized establishments which literary compositiot 
and of consequence the right to it, could have no existence 
But the true mode of ascertaining a moral right seems to b 
to inquire whether it is such as the reason, the cultivated 
reason of mankind, must necessarily assent to. No proposi 
tion seems more conformable to ‘that criterion, than thal 
every one should enjoy the reward of his labour, the harve 
where he has sown, or the fruit of the tree which he has 
planted. And if any private right ought to be preservi 
more sacred and inviolate than another, it is that where th 
most extensive benefit flows to mankind from the labour 
which it is acquired. Literary property, it must be admit 
is very different in its nature from a property in substan! 
and corporeal objects; and this difference has led some ¢ 
deny its existence as property; but whether it is sui generis 
or under whatever denomination of rights it may more 
perly be classed, it seems founded upon the same principle 0 
general utility to society, which is the basis of all other moral 
rights and iiaia: Thus considered, an author’s cop. 
right ought to be esteemed an inviolable right, established i 
sound reason and abstract morality: no Jess than eighi 
the twelve judges were of opinion, that it was a right 
lowed and “perpetuated by the common law of England 
but six held, either that it did not exist, or that the enjoys 
ment of it was abridged by the statute of queen Anne; 
that all remedy for the violation of it was taken away afte! 
the expiration of the term specified in the act; and agreeab 
to that opinion was the final judgment of the House of Lords- 
1 Comm. 407, in n. 

For the arguments at length of the judges of the Kin 
Bench,’ and the opinions of ie rest, s6e the case of il 
v. Taylor, 4 Burr. 23035 1 Blackst. Rep. 675. In that 
the Court of King’s Bench determined that an exclusive 
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vmranent copyright did actually subsist in authors by the 
aa a But the effect of their opinion was contradicted 
But termination of the House of Lords in Donaldson v. 
eckelt, as above stated. 
aw ie aater, the common law may be with respect to 
ies aart of a printed work, it has been decided that, 
Propere lent of the statute law, an author has an absolute 
2840, Born his work, whilst it exists in manuscript. 4 Burr. 
manuecri ae 2 Merr. 435, And the mere delivery of the 
tine ipt to a printer will not divest his right; for the con- 
ne pears must be in writing. 4 Vin. 4b. 278. Neither 
mene ay to whom a manuscript has been lent, with liberty 
ea copy and make what use of it he thinks fit, em- 
eines 7 pose and publish the work, 2 Eden, 329. And it 
Tt, ane ee led that the copyright in a piece of music is not 
free ough it has been published in manuscript a year 
ve it is printed. 2 B, § 4. 298. 
tl Spa have also been frequently granted to restrain 
hon tee of private letters either by the parties to 
Bes any ak been written, or by third persons. 2 Ath. 
Pr e Roning is 8 general abstract of the statutes relative 
their peenaa ject, and of some points determined on 
the Ane c. 19, and 41 Geo. 3. c. 107, enacted, that 
sole Hee Of any book, and his assigns, should have the 
Bea of printing it for fourteen years, and for a further 
of the fae years, if the author were living at the end 
extended to weet By 54 Geo, 3. e. 156, § 4. this term is 
the Authore gonty sight years absolute, and to the end of 
dol cae : fe: and this advantage is given to authors of 
s a hed before the act, § 8, 9. 
TE hor whose works had been 


“eight years by 
Not entitled ‘A a efore the passing 





palsies more than 
the act 54 Geo, 3. is 





$ 4. 396, copyright for life. Brooke v. Clarke, 1 B, 
g: 296. 
ante acts 41 Geo. 8c. 107, § 1; and 54 Geo. 3. c, 156, 
Ak booksellers, printers, 1 
shall print F 
any mane eprint, or import, or publish, or expose to sale 
liable to p 200% Without consent of the proprietor, shall be 
of the concn action in the case for damages at the suit 
opriet OPrietor, 
alte es, and further Sd. per sheet, half to the king, and 
Ni the informer, 


the? booksettr, 


forfeits Printer, or other person, shall be liable to 

he whole oc’, Unless the title to the copy of the book, 

6, abali x ok and every volume thereof, 15 Geo. 3. ©, 53. 
the Gere such publication be entered in the register 
unless th 'ompany of Stationers, at their Hall in London, 

ess nine e consent of the proprietor be entered, § 2; nor 
Warehouse fore’ of each book be delivered to the company’s 
library, the (geet before publication, for the use of the royal 
bridge, of ipa oraties of the university of Oxford and Cam- 
London Ke four universities in Scotland, of Sion College in 
15 Geo, god of the advocates at Edinburgh, § 5, and see 
Copies to pa 285.8 6; and 41 Geo. 3. c. 107. § 6, requiring 
Dublin, > Pe delivered to Trinity College, and King’s Inns, 


an bis having 
i the or the se 


were not entered at Stationers’ Hall, it is en- 
. €. 156, that the provisions of the acts 

3. as to delivering copies of books to 
ma be repealed ; and that eleven iyi toe of 
ral vcr? Printed or published, shall be delivered 
ae s after the eae &e. if demanded within twelve 
a sient editio, publication, —but not copies of second or 


ditions wi ion: a 
ti aa ly R jode ma ee alteration: and that amendments 
* 8.6. 156, § 1, 


a 


be printed separately, and delivered. 
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A part of a work published separately and before the com- 
pletion of the whole, is not demandable by the public bodies 
mentioned in 54 Geo. 3, c, 156, under the words “ the whole 
of every book, and every volume thereof.” British Museum 
v. Payne, 4 Bing. 450. 

All books are required to be entered (within one month if 
published in London, and three months if published else- 
where,) at Stationers’ Hall, and one copy on the best paper 
to be then delivered for the British Museum.—Two shillings 
to be paid for each entry; penalty for neglect of entry, 5l; 
and eleven times the price of the book, 54 Geo. 3. c. 156. § 5. 
The warehouse-keeper at Stationers’ Hall is to transmit lists 
of all publications to the librarians of the several libraries 
entitled to copies: and to demand the copies of the pub- 
lishers ; but who may deliver the books at the several libra- 
ries, if they please, § 6, 7. 

An action may be brought, or an injunction obtained in 
a Court of Equity, although the publication be not entered 
in the register of the Stationers’ Company. 1 Black. 330. 
In Beckford v. Hood, it was explicitly determined that an 
author whose work is pirated before the expiration of twenty- 
eight years, from the first publication of it, may maintain an 
action on the case for damages against the offending party, 
although the work was not entered at Stationers’ Hall, and 
although it was first published without the name of the author 
affixed, 7 T. R. 620. 

And to remove all doubt it was enacted by the 54 Geo, 3. 
€. 156. § 5. that a failure in making the entry shall not affect 
the copyright, but only subject the publisher to the penalty 
imposed. 

f the clerk of the Stationers’ Company shall neglect to 
make due entry, or to give a certificate thereof, then notice 
being given in the Gazette, the proprietor shall have the same 
benefit as if an entry were actually made: and the clerk shall 
forfeit 201, 8 Ann. c. 19. § 3; 41 Geo, 8 U. K, c. 107. 

4, 5. 

The above statute 8 Ann, ¢, 19. particularly provided, by 
§ 9. that the right of the universities or any other person, 
to the printing or reprinting of any book already printed, 
should not be either prejudiced or confirmed: after the de- 
termination of the case of Donaldson v. Beckett, the uni- 
versities were so much alarmed at the decision, that they ap- 
plied for and obtained an act, 15 Geo. 3, ¢, 53. which 
secured to the two universities in England, the colleges or 
houses of learning within the same, the four universities in 
Scotland, and the colleges of Eton, Westminster, and Win- 
chester, a perpetuity in the copyright of all books given, or 
devised to, or in trust for them by the authors; which was 
sanctioned by the same penalties as those contained in the 
8 Ann, so long as the books or copies belonging to the 
said universities or colleges are printed only at their own 
printing-presses, within the universities or colleges, and for 
their sole benefit. § 8. 

A fair and bond fide abridgment of any book is considered 
as a new work: and however it may injure the sale of the 
original, yet it is not deemed in law to be a piracy, or vio- 
lation of the author's copyright. 1 Bro. C. R. 451; 2 Atk, 
141, 

A translation of a work, either from the ancient classic 
authors, or of a work written in Latin by an Englishman, 
2 Merr. 441. n. ; or of papers in any of theenodern langua- 
ges, as the French and Cermis, 3 Ves. & B. 77, is protected 
by the 8 Ann. c. 19, iam 

Musical compositions have been held to be within the 
meaning and protection of the statute, Cowp. 623; and an 
action is maintainable for pirating a single sheet of music. 
11 Bast, 
» Every distinct and independent part of a work is also a 
book within the meaning of the statute, as a tale or piece of 
music, printed and bound up with other tales or pieces of 











music, Jd; 2 B, § 4. 295. 
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The author or publisher of a work of a libellous or immoral 
tendency can have no legal property in it: and no action can be 
maintained for printing such work, (the book in question was 
the History or Amours of a Courtezan.) It is no answer to 
such objection that the defendant is a wrong-doer in publishing 
the work, and that, therefore, he ought not to act upon it 
immediately. Stockdale v, Onwhyn, 7D. § R625; 5B C. 
178; 2 C. & P. 163. 

And it makes no difference whether the offensive matter be 
represented in prints, 4 Esp. 97, or pictures, 2 Campb. 511, 
or expressed in books. 

Assignments of copyright under the 8 Ann. must be in 
writing. 3 M. § S. 7. 

Evidence that the defendant acted a piece on the stage, of 
which the plaintif had bought the copyright, is not evi- 
dence of a publication by the defendant, within the meaning 
of the statute, 5 T. R, 245, 

And if the author has published a tragedy, it is no piracy to 
act it abridged at a theatre without his consent. 5 B, § A. 
657. 

But no one has a right to take down a play in short-hand, 
and to print it before it is published by the author. Ambd. 
694. 

And now by the 3 Will, 4. c. 15. dramatists have been 
placed on an equal footing with other authors, See tit. 
Dramatic Literary Property. 

Previous to the union there was no statute in Ireland to 
protect the copyright of authors, but immediately after that 
event an act was passed (41 Geo. 3. c. 10.) enacting similar 
provisions with respect to that country as those contained in 
the 8 Ann, and 15 Geo. 2. The 54 Geo, 8. c, 156. extends 
to the whole of the United Kingdom, as well as the Isles 
of Man, Jersey, and Guernsey, and all other parts of the 
British dominions. 

The right of printing books given or bequeathed to Trinity 
aeien, DANA egeoured to A SIE by 41 Geo. 3. ¢. 107. 

§ 3. 

$ No person shall import into any part of the United 
Kingdom for sale any book first written or printed and pub- 
lished within the United Kingdom, and reprinted elsewhere, 
on. penalty of forfeiture of the books, 10. and double the 
value of cach copy so imported.—Books may be seized by 
officers of customs and excise, who shall be rewarded by their 
respective commissioners.—These penalties do not extend to 
books not having been printed in the United Kingdom within 
twenty years; nor to books reprinted abroad, and inserted 
among other books or tracts for the most part foreign, 41 
Geo. 3. c. 107. § 7. 

Whether an author, by publishing a book abroad, makes 
his work publici juris, is not decided; but it is clear he does 
so, unless he take prompt measures to publish it also in Eng- 
land, And where an author published his work in 1814 in 
Paris, and soon after sold the right of publishing to the 
plaintiff here, but without writing, and the plaintiff thereupon 
published it, and in 1818 the defendant published the work 
in England, and in 1822, the author, by writing, assigned the 
right of printing to the plaintiff, it was held, that the publica- 
tion by the defendant was lawful and not actionable, —for the 
work has been published in England by the author, nor was 
the publication in 1814, by his legal assignee, for want of 
writing, and the author could not, by the valid assignment in 
1822, enable the plaintiff to maintain an action for selling a 
copy after that assignment was executed. 2 B. § C. 861. 

All actions, indictments, &e. for offences must be com- 
menced within six months after commission of the offence, 41 
Geo, 3. c. 107. §8; within twelve months, 54 Geo. 3. ¢. 156, 

10, 

5 It is worthy of remark, that the determination of the 
House of Lords, in Donaldson v: Beckett, which was sup- 
posed, at the time, to have given a mortal blow to the pro- 
perty and prosperity of authors and booksellers, has, in fact, 
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been one great means of increasing both. Few books a 
now republished without considerable alterations, additio; 
or annotations, by means of which they become, in fact, new 
works ; and it is not worth any body's while then to pirat 
them in their original state. And an action lies to recover 
damages for pirating the new corrections and additions to al 
old work. 1 East, 358, 361, 868, in n. 

This has proved a spur to the industry of authors, and th 
liberality of booksellers; and perhaps no period ever pror 
duced so many publications of acknowledged utility, as tl 
which has elapsed since the memorable decision above allud 
to, which for the moment cast a melancholy gloom ovel 
those who now enjoy its beneficial effects, 

The following are the principal features and distinctions of 
the three statutes relative to prints and engravings. 
8 Geo, 2. e. 13, gives an exclusive privilege of publishing 
to those who invent or design any print, for fourteen years 
only. The 7 Geo. 3. c. 28, extends the term to twenty-eight 
years absolutely, to all who either invent the design, or ma 
a print from another's design or picture ; and those who copy 
such prints within that time, forfeit all their copies to be 
stroyed; and 5s. for each copy. Maps, charts, or plans, al 
among the prints enumerated in the above act. The 17 Geo. 
c. 57. gives the proprietor an action on the case to recover 
damages, and double costs for the injury he has sustained by 
the violation of his right. 

Actions under the two former statutes must be brought 
within six months, but no limitation is imposed by the L 
Geo. 3. 

The assignee of a print may maintain an action on this I 
statute against any person who pirates it; and in such 
action it is not necessary to produce the plate itself in evi 
dence; one of the prints taken from the original plate is good 
evidence, The date must always appear on the print. 

` R. 41. 

The statutes only apply to en, ravings taken from pirated 
plates, and not engravings struck off illegally from a lawful 
plate. Therefore, where Heath was employeil by Murra 
engrave plates from drawings belonging to Murray, and He 
took off proof impressions for his own use, and then becamé 
bankrupt, and his assignees sold them, it was held that neit 
H. nor his assignees were liable to an action on the 17 Geo. 
c. 57. His act was a breach of contract, not a piracy. Mu) 
v. Heath, 1 B. & A. 804. 

‘The mere seller or publisher of a pirated copy of a print 
liable to an action nee 17 Geo. 3. c. 57. although it be nal 
an exact copy of the original, and though the seller did nô 
know it to bea copy. 1D, & R. 400; 5 B. § 4. 787. 

It is no piracy of one engraving to make another from 
original picture. Berenger v. Wheble, 2 Stark. 548. 

n analogy also to the above doctrine of literary propertf 
the 27 Geo. 8. c, 88. (which was enacted for one year, 
afterwards extended by the 29 Geo. 3. c. 19. and made pe 
tual by the 84 Geo. 3, c. 23.) gives to the proprietors of nef 
patterns in printed linens, cottons, muslins, &e. the 
right of printing them for two months, (enlarged to three 
months by the 29 Geo. 8. c. 19.) and gives the proprii 
injured his remedy by an action for damages. 

The jurisdiction of the Courts of Equity is not exclude 
by the special remedy given by the 34 Geo. 3. c. 3. 

159. 


s 

There is also a kind of prerogative copyright subsist 
in certain books, which is held to be vested in the cron 
upon several reasons. ‘Thus, 1. The king, as the executi¥ 
magistrate, has the right of promulgating to the people 
acts and state of government. This gives him the exclusi 
privilege of printing at bis own press, or that of his grant 
all acts of parliament, proclamations, and orders of col” 
cil. 2. As supreme head of the church, he hath a right 
the publication of all Liturgies and books of Divine ser 

































































3. He is also said to have a right by purchase to the cop 
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of sucl 


an Hjar books, grammars, and other compositions, as were 
ipiled or translated at the expense of the crown, And 
Upon these two last principles combined, the exclusive right 

Printing the translation of the Bible is founded. See 2 

Omm. €. 27. p. 410, ne 
x ‘or the acts giving a property in sculpture, models, &c. 

Brun Sculpture. 
a ITH OF PICKERING. 
the liberty, or a member of 
k Taembrum, 
ee TIGIOD - The litigiousness of a church is where 
patrona persons have, or pretend to, several titles to the 
pees an present several clerks to the ordinary ; 
NORA aa refusing to admit any of them, till a 
Cee 11. right by jure patronatus, or otherwise. Jenk. 
ah ITERA, Litter ;— Tres carectas litteræ, three cart 

LITTE mies litter, Mon. Angl. 2. par., fol. 33. b. 

e reign OP ON: Was a famous lawyer in the! days of 
ea im of Edward IV., as appeareth by Staundf. Prær. 
Littlen e Ae He wrote a book of great account, called 

Living mires. See tit, Law Books. 

ERY [From livre, i.e. insigne gestamen; or livrer, 
Used. fy, a ath three significations, In one sense, it was 
nobleman 4 suit of clothes, cloak, gown, hat, &e, which a 
cognizanes gentleman gave to his servants or followers, with 
divers cia without; mentioned in 1 Rich, 2. c. T, and 
several Bite Statutes. Formerly great men gave liveries to 
their quaa ere not of their family, to engage them in 
that my rels for that years but afterwards it was ordained, 
very ee of any condition whatsoever should give any 
the pet $O his domesties, his officers, or counsel learned in | 
Pron aby | Rick. 2. it was prohibited on pain of im- 
fable tants and the 1 Zen, 4. c. 7. made the offenders 
Tansom at the king's will, &e. which statute was 
en, Go titmed and explained annis 2 & 7 Hen. 4. and by 
that Rawat Py aM Yet this offence was so deeply rooted 
and further , IV. was obliged to confirm the former statutes, 
oto ego extend the meaning of them, adding a penalty | 
y one ena one who gave such livery, and the like on 
Promise aed for maintenance, either by writing, oath, | 
the al » tor every month. 8 Hdw. 4, c. 2. But most of | 


In the county of York, viz. 
Pickering, from the Saxon, lid, 











tradere, 














Ver 


be 
ove statutes are repealed by 3 Car. 1. ¢. 4. 


a ia the second signification, meant a delivery of 
nights ae those tenants who held of the king in capite, or 
seisin of al] va as the king by his prerogative hath primer 
Prerog, 1g ths and tenements so holden of him. Staund/. 


In the thira 


t of a, es 
the KE Be, to obta 
he king's hands. F 


‘ardshi) 


iv 


sense, livery meant the writ which lay for the | 
the possession of seisin of his lands at 
ds. F.N,B. 155. By the 12 Car. 2. e. 24. 
ps, liveries, &c. are taken awa 
i. e. Derivery, or Seisin; Liberatio seisinæ.] 
lents, Tinto es emeion of lands, tenements, and heredita- 
ny in the one that hath a right to the same ; being a cere- 
me an acon law used in the conveyance of lands, &c. 
seth, pite of fec-simple, fee-tail, or other freehold 
will ing de ‘act. lib, 2, e. 18. And it is a testimonial of the 
e of him who makes the livery, from the 
other he livery is made; and of willing acceptance 
Party receiving the livery; first invented that 
p Feople might have knowledge of the passing or 
yin ae from man to man, and thereby be better 
frements yar hom the right of possession of lands and 
ould he inert it the same should be contested, and they 
terning the anella on juries, or otherwise have to do con- 
e common.) „ West. Symb. par, 1. lib, 2, 
pertected hy thant conveyance by feoftinent is by no means 
TY Af seian jo Weve Words of the deed; this ceremony of 
M the feoffee pa ty Material to be performed, for without 
Vor, q, © has but a mere estate at will, Lit.§ 66. This 
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livery of seisin is no other than the pure feodal investiture or 
delivery of corporeal possession of the land or tenement, 
which was held absolutely necessary to complete the dona- 
tion, 2 Comm. c, 20. p. S11. See Conveyance, Deed, Estate, 
Feoffment, II., Tenures, 

Investitures, in their original rise, were probably intended 
to demonstrate in conquered countries, the actual possession 
of the lord, and that he did not grant a bare litigious right, 
which the soldier was ill qualified to prosecute, but a peace- 
able and firm possession, And at a time when writing was 
seldom practised, a mere oral gift, at a distance from the spot 
that was given, was not likely to be either long or accurately 
retained in the memory of the by-standers, who were very 
little interested in the grant. Afterwards they were retained 
as a public and notorious act, that the country might take 
notice of and testify the transfer of the estate ; and that such 
as claimed title by other means might know against whom to 
bring their actions. 2 Comm. 311. 

In all well-governed nations some notoriety of this kind 
has ever been held requisite in order to acquire and ascertain 
the property of lands. And even in ecclesiastical promotions, 
where the freehold passes to the person promoted, corporeal 
possession is required at this day to vest the property com- 
pletely in the new proprietor, who, according to the canonists, 
acquires the jus ad rem, or inchoate and imperfect right by 
nomination and institution ; but not the jus in re, or complete 
and full right, unless by corporeal possession. ‘Therefore in 
dignities possession is given by instalment; in rectories and 
vicarages by induction; without which no temporal rights 
accrue to the minister; though every ecclesiastical power is 
vested in him by institution. So also even in descents of lands 
by our law, which are cast on the heir by act of the law itself, 
the heir had not until recently plenum dominium, or full and com- 
plete ownership, till he had made an actual corporealentry into 
the lands; for if he died before entry made, fis heir was not 
entitled to take the possession, but the heir of the person 
who was last actually seised, 2 Comm. 312, See Descent. 

The corporeal tradition of lands being sometimes incon- 
venient, a symbolical delivery of possession was in many 
cases anciently allowed, by transferring something near at 
hand? in the presence of credible witnesses, which by agree- 
ment should serve to represent the very thing designed to be 
conveyed; and an occupancy of this sign or symbol was 
permitted as equivalent to occupancy of the land itself. 

With our Saxon ancestors the delivery of a turf was a neces- 
sary solemnity to establish the conveyance of lands. And 
to this day the conveyance of our copyhold estates is usually 
made from the seller to the lord or his steward, by delivery 
of a rod or verge; and then from the lord to the purchaser, 
by delivery of the same in the presence of a jury of tenants, 
2 Comm, 313, 

Conveyances in writing were the last and most refined 
improvement. The mere delivery of possession, either actual 
or symbolical, depending on the ocular testimony and re- 
membrance of the witnesses, was liable to be forgotten and 
misrepresented, and became frequently incapable of proof. 
Besides, the new occasions and necessities, introduced by the 
advancement of commerce, required means to be devised of 
charging and incumbering estates, and of making them liable 
to a multitude of conditions and minute designations, for the 
purposes of raising money without an absolute sale of the 
land; and sometimes like the proceedings were found useful 
in order to make a decent and competent provision for the 
numerous branches of a family, and for other domestic view: 
none of which could be effected by a mere simple corporeal 
transfer of the soil from one man to another, which was 
principally calculated for conveying an absolute unlimited 
dominion. Written deeds were therefore introduced in order 
to specify and perpetuate the peculiar purposes of the party 
who conveyed; yet still, for a very long series of years, they 
were never made use of but in company with the more an= 
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cient and notorious method of transfer by delivery of cor- 
poreal possession, 2 Comm. 314. 

Livery of Seisin, by the common law, is necessary to be 
made upon every grant of an estate of freehold in heredita- 
ments corporeal, whether of inheritance or for life only. In 
hereditaments incorporeal it is impossible to be made, for 
they are not objects of the senses; and in leases for years, 
or other chattel-interests, it is not necessary; the solemnity 
being appropriated to the conveyance of a freehold, And 
this is one reason why freeholds cannot be made to com- 
mence in futuro, because they cannot at the common law be 
made but by livery of seisin; which livery, being an actual 
manual tradition of the land, must take effect in presenti, 
or not atall. 2 Comm. 314. See Feoffment, II., Limitation 
of Estate, Remainder. 

On the creation of a freehold remainder at one and the 
same time with a particular estate for years at the common 
law, livery must be made to the particular tenant, without 
which nothing passeth to him in remainder, it being for the 
benefit of him in remainder, and not the lessee, who hath 
only a term; and if the lessee entereth, before livery and 
seisin made to him, the livery shall be void. Lit. 60; T Inst. 
49, But if such a remainder be created afterwards, expectant 
on a lease for years now in being, the livery must not be made 
to the lessee for years, for then it operates nothing; nam 
quod semel meum est, amplius meum esse non potest; but it 
must be made to the remainder-man by consent of the lessee 
for years ; for without his consent no livery of the possession 
can be given; partly because such forcible livery would be 
an ejectment of the tenant from his term, and partly for 
reasons connected with the doctrine of attornments. 2 Comm. 
814, 315. See 1 Inst. 48, 49. 

A man may make a letter of attorney to deliver seisin by 
force of the deed, which may be contained in the same deed; 
and a letter of attorney may be likewise made to receive 
livery and seisin, 5 Rep. 913 1 Inst, 49, 52, 

This livery of seisin is either in deed or in law; the dis 
tinctions between which are stated and explained ante, Feof- 
ment, III. Anciently this seisin was obliged to be delivered 
coram paribus de vicineto, before the peers or freeholders of 
the neighbourhood, who attested such delivery in the body 
or on the back of the deed; according to the rule of the 
feodal law, pares debent interesse investiture feudi, et non alii; 
for which this reason is expressly given; hecause the peers 
or vassals of the lord, being bound by their oath of fealty, 
will take care that no fraud be committed to his prejudice, 
which strangers may be apt to connive at, And though 
afterwards the ocular attestation of the pares was held unne- 
cessary, and livery might be made before any credible wit- 
nesses, yet the trial, in case it was disputed, (like that of all 
other attestations) was still reserved to the pares, or jury of 
the county; and this is the reason why, if lands conveyed 
by feoffment lie in several counties, there must be as many 
liveries Of seisin as there are counties. 2 Comm. 815, 316, 
See Feoffment, ITI, In addition to what is there said, the 
following determinations afford information on the subject. 

Where a house and lands are conveyed, the house is the 
principal, and the lands accessory ; and there the livery must 
be made, and not upon the land. 2 Rep. 81; 4 Leon. 374, 

If a house or lands belong to an office, by grant of the 
office by deed, the house or land passeth without livery; and 
by a fine, which is a feoffinent of record, by a lease and re- 
lease, bargain and sale by deed inrolled, exchange, &e. a 
freehold passeth without livery ; and so in a deed of feoff- 
ment to uses, by virtue of the statute of uses. 1 Jnst, 49, 
So that livery and seisin is not so commonly used as for- 
merly; neither can an estate be created now by livery and 
seisin only, without writing. 29 Car. 2. e. 8. See Convey- 
ance, Estate. 

If a deed of feoffment be delivered upon the land, “ in the 
name of seisin of all the lands,” it will be a good livery and 
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seisin; but the bare delivery of a deed upon the land, thoug 
it may make the deed, it shall not amount to livery and 
seisin, without those words. 1 Jnst. 52,181. If one make 
a feoffment to four persons, and seisin is delivered to thre 
of them in the name of all, the estate is vested in all of them 
3 Rep. 26. 

No person ought to be in the house, or upon the land 
when livery is made, but the feoffor and feoffee ; all others 
are to be removed from it; if the lessorsfeoffor makes livers 
and seisin, the lessee being upon the land contradicting 
the livery is void. Cro. Eliz. 821; Dalis. Rep, 94. 

But livery of seisin is not invalidated by omitting to remo 
from the house a child found there, unless such child be pat 
of the family of a person having an immediate estate ú 
interest in the premises, and has been placed there for the pu 
pose of continuing his possession. 2 N. & M. 508. 





































Form of livery and seisin indorsed on the deed. 
MEMORANDUM, That on the day and year witht 
written, full possession and seisin was had and taken of th 
messuage or tenement, and premises within granted, by A. B 
one of the attornies within named, and by as delivered o 
unto the within named C. D. To hold to him, his heirs, § 
according to the contents and true meaning of the within writ 
indenture, in the presence of, §c. 


LIVERY and OUSTER-LE-MAIN. Where by in 
before the escheator, it was found that nothing was held 0 
the king, then he was immediately commanded by writ 
put from his hands the lands taken into the king's hand 
29 Edw. 1; 28 Edw. 3. ¢.4. See Ouster-le-Main. 

LIVERYMEN OF LONDON. In the! companies, 
London, liverymen are chosen out of the freemen, as assist 
ants to the masters and wardens, in matters of council, all! 
for better government; and if any one of the company refit! 
to take upon him the office, he may be fined, and an actid 
of debt will lie for the sum. 1 Mod. 10. See London. 

LOAN. A contract by which the use of any thing 
given under condition of its being returned to the own 
See Bailment. As to loans of money, see Usury; and as 
public loans, see National Debt. 

LOBBE. A large kind of North-sea fish. See 31 Edn 
st, 8. e. 2, And loich comprehends lob, ling, and cod. 

LOBSTERS, May be imported by natives or foreigne" 
and in any vessels, notwithstanding 10 & 11 Wm, 3. ¢. 2 
1 Geo. 1. st. 2. c. 18. No person shall with trunks, hoop-n 
&c. take any lobsters on the sea-coast of Scotland, from. 
first of June to the first of September yearly, on pain of. 
to be recovered before two justices, 9 Geo, 2, o. 33. S 
Fish, Navigation Acts. 

LOCAL [localis.] Tied or annexed to a certain pl 
Real actions are local, and to be brought in the county w! 
the lands lie; but a personal action, as of trespass or Batt 
&e, is transitory, not local; and it is not material that Ë 
action should be tried or laid in the same county where © 
fact was done ; and if the place be set down, it is not nee 
that the defendant soul traverse the place, by saying 
did not commit the battery in the place mentioned, &c. Kl 
230. See Action, Venue. A thing is local that’ is fixed 
the freehold. Kitch. 180. 

_ LOCATION. A contract by which a hire is agreed (0 
given for the use of any thing, or for the labour of any 
son, See Bailment, Master and Servant. r 

LOCKMAN. In the Isle of Man the lockman is an of 
to execute the order of the governor, much like our un 
sherif, King’s Descrip. Isle of Man, 26. 

LOCKS, in navigation. See Malicious Injuries. 

LOCUS IN QUO. The place where any thing is a 
to be done in pleadings, &e. 1 Salk, 94, See Trespass 

LOCUS PARTITUS. A division made between “i 
towns or counties, to make trial where the land or pli 
question lieth, Flet. lib, 4. e. 15, 
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s POCUS PENITENTIÆ. A power of drawing back from 
gain before any act has been done to confirm it in law. 
Lene, Fraud, 

me OCUTORIUM, The monks and other religious in 

malentetiess after they had dined in their common hall, had a 

then awing room, where they met and talked together among 

tion Hees: which room, for that sociable use and conversa- 

in ou A called. loeutorium à loquendo ; as we call such a place 

anode ses parlour, from the French parler; and they had 

they afro which was called locutorium forinseeum, where 
agli talk with laymen. | Walsing. 257. 

Ves MANAGE. The hire of a pilot for conducting a 

bode rom one place to another. Cowell, The pilot receives 

ag -manage of the master for conducting the ship up the 

Np: ri into port; but the loadsman is he that undertakes 

akan ship through the haven, after being brought thither 
i ign ts to the quay or place of discharge ; and if through 
aioe negligence, or other fault, the ship or merchan- 
wy, ative any damage, action lies against him at the common 
5 prt 'hton, fol. 27, 

Eea ERËGE. Mentioned in the laws of Oleron, is 
wae AR the skill or art Ki navigation, Cowell. 

ail a corruption of lode-manage, 

bier ga A kind of fishing vessel, 

i IO PGERS and LODGINGS. As to thefts of furniture 

igers, see Larceny, 

an ATING. An unlawful game, mentioned in 33 Hen. 8. 

Oat disused, 
by, Te iooi little house, lodge, or cottage. Mon, Angl. 
LOGWOOD r 

rong TOD [Uignum tinctorium] Wood used by dyers, 

Allowed p79% foreign parts, prohibited by 23 Eliz. c. 9; but 
Lorna”? imported by 14 Car. 2. e 11. 

Mentioned p HO CH FISH. A large North-sea fish, 

OL a ae Hide 3, st. 3, Vide Lobbe. 
Walter ORDS. Are said to have had their name from one 


e 
r J 

They ae a German, who lived about the year 1315. 

ete the r i 


pots) fay 
Trae in his History of 


y of Sc 
Sau to subvert the Christian faith, the law of God, 
lEda 2 7 See 2 Hen. 5. c. 7. repealed by 
the founde, 2s and tit. Heresy, These Lollards were in fact 
of the tee of the Protestant religion. As to the derivation 
Wyelifos ece Life of Wyelife prefixed to Baber's edition of 
is Translation of the New Testament, p. xxxiii, f, Ato, 
L 
See RARDY. The doctrine and opinion of the Lollards. 
OMBARDS : 
thei ae RDS, 


mentioned in 















6. 
The company shall be answerable for 
+ 25 Edw, 3. st. 5. c. 23. See Bills of Exchange. 


LONDON. 
hag metre 
n 
feen poa t above three thousand years, and flourished for 
baia meet, 
gs, i 
gall RY eae of bounds, learning, arts and sciences, 
London is 


Coury 
Koen 5 Oo? 


a county of itself. 


force: 4 Inst. 248. See title 


So it is a corporation by prescription, 
2 Inst. 330, quo warranto, passim. 
e reli Proceedings that took place inthe latter 
tion S, thought er en ing Charles IT, it was, among other 
odio Yns in the fe ene to new-model most of the corpora- 
Were persu ftom; for which purpose many of those 
‘uaded to surrender their charters; and in- 






“Mayor's Court, Court of Common Council, &e. 
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formations in the nature of quo warranto were brought against 
others, upon a supposed, or frequently a real forfeiture of 
their franchises by neglect or abuse of them; and the conse- 
quence was, that the liberties of most of them were seized 
into the hands of the king, who granted them fresh charters, 
with such alterations as were thought expedient; and during 
their state of anarchy the crown named all their magistrates. 
This exertion of power, though perhaps, in summo jure, it 
was for the most part strictly legal, gave a great and just 
alarm, the new-modelling of all corporations being a very 
large stride towards establishing arbitrary power ; and there- 
fore it was thought necessary, at the Revolution, to bridle 
this branch of the prerogative, at least so far as regarded the 
metropolis, by 2 W. § M. st. 1. c. 8. which enacts, that the 
franchises of the city of London shall never hereafter be 
seized or forejudged for any forfeiture or misdemeanor what- 
soever. The guo warranto against London issued in Trinity 
term, 35 Car. 2. on which judgment was given in B. R. that 
the charter and franchises of the said city should be seized 
into the king's hands as forfeited. This judgment was re- 
ed by the above 2 I. § M. and all officers and companies 
restored, &c.; and the act provided, that the mayor, com- 
monalty, and citizens of the city of London should for ever 
thereafter be, and prescribe to be, a body corporate and 
politic, &c.; and enjoy all their franchises, &c. See 3 
Comm. 263, 4. Before this, by Magna Charta, c. 9. it was 
provided, that the city of London fhould have all their an= 
cient usages, liberties, and customs which they had used to 
enjoy; which is confirmed by 14 Edw. 3. st. 1. © 1. 

Tt is divided into twenty-six wards, over each of which 
there is an alderman; and is governed by a lord mayor, who 
i yearly, and presented to the king, or in his absence 
to his justices, or the barons of the Exchequer at Westminster. 
Chart. K. Hen. 8. 

Before the time of Henry III. the city was divided into 
twenty-four wards. By parliament, anno 17 2. 2. Farringdon 
without was severed from Farringdon-within, and made a 
distinct ward. By charter 1 Edw, 3, and patent 4 Edw. 6. 
the king granted to the citizens and their successors, the villa, 
manor, and borough of Southwark ; whereupon, by an order 
of the Court of Mayor and Aldermen, confirmed by the 
Common Council, Southwark was made the 26th ward, by 
the name of the Bridge Ward-without, on the last day of July, 
4 Edw. 6. See Com. Dig. title London, (A). 

Before and since the Conquest, to the time of Ric. 1, Lon- 
don was governed by a port-reeve, and 1 R. 1. by two 
bailiffs, and afterwards by a mayor appointed by the king ; 
but King John, in the tenth year of his reign, granted them 
liberty to choose a mayor. ‘2 Inst. 253. See 2 Stow, 450 ; 
Com. Dig. title London, (C). The presenting and swearing of 
the lord mayor at Westminster to be on the 9th of Novem- 
ber, new style; 24 Geo. 2.c, 48. § 11; to be admitted and 
sworn at Guildhall, London, the day preceding. 25 Geo. 2. 
c. 30. § 4, 

The lord mayor of London for the time being is chief 
justice of gaol delivery, escheator within the liberties, and 
bailiff of the river Thames, &e. He is a high officer in the 
city, having all Courts for distribution of justice under his 
jurisdiction, viz. The Court of Hustings, Sheriffs’ Court, 
2 Inst. 330, 

King Henry IV. granted to the mayor and commonalty of 
London the assise of bread, beer, ale, &c. and victuals, and 
things saleable in the city. In London every day, except 
Sunday, is a market overt, for the buying and selling of goods 
and merchandise. 5 Rep. 85. But no person, not being a 
freeman of London, shall keep any shop or other place to put 
to sale by retail any goods or wares, or use any handicraft 
trade for hire, gain or sale within the city, upon pain of for- 
feiting £5. 8 Rep. 124; Chart. Car. 1, 

Persons making ill and unserviceable goods in London, the 
chief officers of the company to which such persons do or 
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ought to belong, may seize and carry them to the Guildhall, 
and have the goods tried by a jury; and if found defective, 
they may break them, &e. Trin. 34 Car. 2. B. R, A person 
must be a freeman of London to be entitled to carry on mer- 
chandise there. Chart. Car. 1. 

By charter Henry 1. all the men of London, and all their 
goods, shall be free from scot and lot, dane-gilt and murder; 
and from all toll, passage and lestage, and ail other customs 
through all England, and the ports of the sea. So by char- 
ters 11 Hen. 3. and 50 Hen, 3. See 4 Inst. 252, But he 
who claims these privileges must not only be a freeman, but 
an inhabitant of London, 1 H. Black. 206; 4 T. R, 144, 

There are three ways to be a freeman of London: by ser- 
vitude of an apprenticeship ; by birthright, as being the son 
of a freeman ; and by redemption, i.e. by purchase, under an 
order of the Court of Aldermen. 4 Mod. 145. 

The child of a freeman, when of age, may, in consideration 
of a present fortune, bar herself of her customary part. 2 
Strange, 947. An agreement on marriage, that the husband 
shall take up the freedom of London, binds the distribution 
of his effects. 1 Strange, 455. See tit. Executor, V. 9. 

The city of London is entitled to a fine, imposed for a 
misdemeanor committed within the city, though it be ad- 
judged by the Court of King’s Bench at Westminster, (Char- 
ters of 23 H. 6; 20 H. 7; 14 Car. 1; and 15 Car. 2.) 
1C, M. § R. 1. 

The customs of London are many and various.—They are 
against the common law, but made good by special usage, 
and confirmed by act of parliament, 4 Init. 249; 8 Rep. 
126, _ In setting forth a custom or usage in the city of Lon- 
don, it must be said antigua civitas, or it will not be good. , 2 
Leon. 99. 

‘There is a custom in London to punish by information in 
the Mayor's Court, in the name of the common serjeant of 
the city, assaults on aldermen, and affronting language, &c, 
7 Mod, 28, 29. 

Where a woman exerciseth a trade in London, wherein her 
husband doth not intermeddle, by the custom she shall have 
all advantages, and be sued as a feme sole merchant; but if 
the husband meddle with the trade of the wife, or carry on the 
same trade, it is otherwise. 1 Cro. 63; 3 Keb. 902. See 
titles Bankrupt, Baron and Feme. 

An arrest may be made in London on the plaintiff's enter- 
ing his plaint in either of the compters, and a serjeant of 
London need not show his mace when he arrests one; and 
the liberties of the city extend to the suburbs and ‘Temple 
Bar. Jenk, Cent, 291. 

The customs of the city of London shall be tried by the 
certificates of the mayor and aldermen, certified by the 
mouth of their recorder, upon a surmise from the party al- 
leging it, that the custom ought to be thus tried; else it must 
be tried by the county. 1 /nst. 74; 4 Burr. 248 ; Bro. Abr. 
title Trial, pl. 96, Às the custom of distributing the effects 
of freemen deceased; (see title Executor, V. 9.) of enrolling 
apprentices ; or that he who is free of one trade may use 
another ; if any of these or other similar points come in issue. 
But this rule admits of an exception where the corporation 
of London is party, or interested in the suit; as in action 
brought for a penalty inflicted upon by the custom ; for there 
the reason of the law will not endure so partial a trial; but 
this custom shall in such case be determined by a jury. 
Hob, 85. In some cases the sheriff of London's certilieate 
shall be the final trial ; as if the issue be whether the defend- 
ant be a citizen of London or foreigner, in case of privilege 
pleaded to be sued only in the city Courts; 1 Jnst. 714. 
See title Customs of London. 

Upon the customs of London concerning the payment of 
the wharfage, &e. by every freeman to the corporation, the 
trial shall not be by the mouth of- the recorder, as customs 
generally are, but by the country, and a jury from Surrey 
adjoining. Moor, c. 129, 





























LONDON. 


The mayor of London is to cause érrors, defaults, 
misprisions there to be redressed, under the penalty of 100 
marks ; and the constable of the Tower shall execute proci 
against the mayor for default, &e. 28 Edw. 3. c. 10. 
17 Ric. 2. e. 12; 1 Hen. 4. e. 15. by which latter the fi 
is to be at the discretion of the justices. 

‘The several Courts within the city of London (and othe 
cities and corporations throughout’ the kingdom) held 
prescription, charter, or act of parliament, are of a priv 
and limited species. The chief of those in London are 
Sheriffs’ Court, holden before their steward or judge; 
which a writ of error lies to the Court of Hustings, befor 
the mayor, recorder, and sheriffs ; and from thence to justi¢ 
appointed by the king’s commission, who used to sit in th 
church of St. Martin-le-Grand, F. N. B. 32. And from 
judgment of those justices a writ of error lies aa 
the House of Lords. 3 Comm. 80,n. See titles Courts, 
of Hustings, Inferior Courts, & 

The Court of Requests, or Court of Conscience for tl 
recovery of debts not exceeding 40s. was first established 
London so early as the reign of Henry VIII. by an act 
their Common Cound which was, however, certainly i 
sufficient for that purpose, and illegal, till confirmed by t 
3 Jac, 1, c, 15, explained and amended by the 14 Geo. 2 
10. By the 89 & 40 Geo. 3. c. 104. further amendmen 
have been made in these statutes, and the jurisdiction of tl 
Court extended to £5. See title Courts of Conscience. 

The gaol-delivery for the county of Middlesex, as we 
that for London, was until recently held at the Old Bailey; 
the city of London, eight times in the year; and it was by 
Geo. 3. c. 18, provided, that when such sessidn should 
begun before the essoin-day of any term, it might continut 
be held, and be concluded notwithstanding the sitting of 
Court of King's Bench. And this act, by 82 Geo, 3. c, % 
was extended to the Middlesex sessions. 

And see the 9 Geo. 4. c. 9. providing for the holding of Ù 
sessions of the peace at Westminster, notwithstanding 
sitting of the King’s Bench. 

Now by the 4 & 5 W. 4. c. 86, after reciting that “it 
expedient, for the more effective and uniform administrati 
of justice in criminal cases, that offences committed in 
metropolis and certain parts adjoining thereto, should be tri 
by justices and judges of oyer and terminer and gaol deli 
in the city of London,” it is enacted, 

§ 1. That the lord mayor of London, the lord chan 
the judges of the courts of law and of bankruptcy, and of! 
admiralty, the dean of the arches, the aldermen, recorder; 
common serjeant of London, &c. and such others as his. 
Jesty may appoint, shall be judges of a court to be called 
“Central Criminal Court,” to which his majesty may di 
his general commission as after mentioned ; and which co 
shall have jurisdiction to hear, try, and determine all off 
as after specified. k 
§ 2. His majesty may issue commissions of oyer and të 
miner to inquire of, hear, and determine all treasons, murë 
felonies, and misdemeanors committed within the cit} 
London and county of Middlesex, and certain parts 0 
counties of Essex, Kent, and Surrey; and also commis 
of gaol delivery to deliver his majesty’s gaol of Newgal 












































gaol delivery to deliver the gaol of Newgate, or which 





case the parts of the counties of Essex, Kent, and Sun 
respectively comprised within the limits aforesaid had M 
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and Aes Of themselves, might have been inquired of, heard, 
gaol dagziuined under commissions of oyer and terminer and 
of New mn for such counties, and to deliver the said gaol 
suburbs th e at such times and places in the said city, or the 
point thereof, as by the said commissions shall be ap- 
Puree ap the said justices and judges by virtue and in 
EARS tl neat or any two or more of them, shall appoint, 
exercit sard and issue all precepts and process, and use and 
oyer and t Powers and authorities belonging to justices of 
Such eane miner and gaol delivery: provided always, that 
every euch shall have power and jurisdiction to proceed on 
am ieee easton so issued as aforesaid, and act under 
p a piason until anew commission shall be issued, 

ita Herein shee situated within the limits of the jurisdic- 
tried peng nbefore established shall be deemed in all eases 
Birpas us the said justices and judges one county, for all 
teuton Of venues local description, trial, judgment, and ex- 
indictmonct herein specially provided for; and that in all 
said justi xX and presentments preferred and tried before the 
justices and judges, the venue laid in the margin shall 
iminal Court to wit ;” and all of- 






ya follows ; « Central C 
co in other indictments would be Inid to have been 
terial facts Bune county where the trial is had, and all ma- 
vo. tak ee would be in other indictments averred to 

in indicta een the county where the trial is had, shall, 
ments prepared and tried in the said court, be laid to 
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ts a compete, x surrey, within the 
law to Ta etent number of persons qualified according to 
ters E N of, present, and try all offences and other mat- 
erson ye we by the said justices and judges; and the 
ondon oo getürned, whether taken wholly from the city of 
© said eit he bas counties, or taken indiscriminately from 
quire of y ind the said counties, shall have authority to in- 
and oop ezeseML hear, try, and determine all such offences 
i t Rese and all issues and all matters of fact aris- 
nts of the such trials, notwithstanding they are not inhabit- 
Matters pac county, or place where such offences or other 

$5. Hie, be committed or arise. 
of confine maestys by order in council, to 
Within the ent for prisoners charged with oflences committed 
he limits of the act, 
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foray por any two or more, may commit persons 
eee charged with any offence cognizable 
em, to. gach ot who shall be convicted or attainted before 
REY be speci fete house of correction, or other prison as 
© aet, on fm in any order of council made by virtue of 
to Mon gaol, a such order shall have been made, then to the 
NY, or placate of correction, or other prison of the city, 
mitted iP ice gt? Which such offender might have been 
oti until di sae had not passed, or to Newgate, there to 
gf theip Tespeets a ged by due course of law, or in execution 
WERE to Newgare’ Judgments; and in case of such commit- 
PON such ae €, execution of such judgments shall be done 
Sons by the sheriffs of the said city of London. 
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§ 10. Until his majesty shall order and direct in what gaol, 
&c. persons charged with or convicted of offences committed 
within the limits of the act shall be imprisoned, any justice of 
the peace or coroner for the counties of Essex or Kent, so far 
as relates to the parishes lying within their respective coun- 
ties, to commit persons charged with offences aforesaid cog- 
nizable by the said justices and judges of oyer and terminer 
and gaol delivery by virtue of the act to Newgate; and also 
for any justice of the peace or coroner for the county of 
Surrey, So far as relates to the several parishes lying within 
that county, to commit any person charged with any such 
offences aforesaid to his majesty’s gaol of Horsemonger Lane 
or Newington, in and for the county of Surrey. 

§ 11, Every justice or coroner acting within the limits of 
the act shall’ specify in the commitment that the persons 
charged are committed under the authority of the act; and 
such justice or coroner shall take the like examinations, in- 
formations, bailments, and recognizances, and certify the 
same to the said justices of oyer and terminer and gaol deli- 
very, as required by the 7 Geo. 4. c. 64; and any justice or 
coroner, in default of so doing, shall be liable to the same 
fines and penalties to be imposed by the said justices and 
judges of oyer and terminer and gaol delivery, in the same man» 
her as mentioned in the said act; and when any persons shall 
be committed to his majesty's gaol for the county of Surrey, 
for any offence cognizable by virtue of this act, by a commi 
ment specifying that such persons are committed under the 
act, the sheriff of the said county of Surrey, or the keeper of 
the gaol for the said county, shall, six days at least before the 
sitting of the next court of oyer and terminer and gaol deli- 
very appointed under the act, or at such other time as the 
said justices and judges of oyer, &c. or any two or more, 
shall from time to time direct, cause such persons, with their 
commitments and detainers, to be safely removed from the 
gaol of the said county of Surrey, without the issuing of any 
writ of habeas corpus or other writ, to the said gaol of New- 
gate, there to remain until delivered by due course of law. 

§ 12. Any two of the said justices and judges of oyer, &c. 
may order the costs and expenses of *prosecutors and wit- 
nesses, in all cases where prosecutors and witnesses may be 
by law entitled thereto, to be paid by the treasurer of the 
county in which the offence of any person prosecuted would 
have been tried but for the act; and every such treasurer or 
some known agent shall attend the said justices and judges 
during the sitting of the court, to pay all such orders. 

§ 13, No bill of indictment for any misdemeanor (other 
than perjury or subornation of perjury) which can be pre- 
sented to the grand jury at any sessions of the peace for the 
city of Westminster and borough of Southwark, and counties 
of Middlesex, Essex, Kent, and Surrey respectively, in which 
such misdemeanor was committed, shall be presented to the 
grand jury summoned under the act, unless the prosecutor 
or other person presenting such indictment shall have been 
hound by recognizance to prosecute or give evidence at the 
sessions to be held under the act against the persons accused 
of such misdemeanor, or unless such persons accused shall 
have been detained in custody, or shall be bound by recog- 
nizance to appear at the said sessions to be held under the 
act. 

§ 14, The court of the lord mayor and aldermen of Lon- 
don may contract with the justices of Esse, Kent, and 
Surrey, for the support of their prisoners in Newgate, and if 
they cannot agree, the judges are to settle the amount. 

§ 15, The said justices and judges of oyer, Xe. to be ap- 
pointed under the act, or any two or more, shall hold a 
session for the said city of London and county of Middlesex, 
and the parts of the counties of Essex, Kent, and Surrey 
hereinbefore mentioned, in the said city of London or 
suburbs thereof, at least twelve times in every year, (and 
oftener if need be,) such times to be fixed by general orders 
of the said court, which any eight or more of the said judges 
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of his majesty’s courts of Westminster are hereby empowered 
to make from time to time. 

§ 16. His majesty's Court of King’s Bench, or any judge 
thereof, or any commissioner of oyer and terminer and gaol 
delivery under the act, being a judge of any of the superior 
Courts’ at Westminster, or the chief judge or any other judge 
of the Court of Bankruptey, or the recorder for the said city 
of London for the time being, if such court, judge, or recor- 
der shall think proper, may issue any writ or writs of certio- 
rari, or other process, directed to his majesty’s justices of the 
peace for the cities of London and Westminster, the liberty 
of the Tower of London, the borough of Southwark, and the 
counties of Middlesex, Essex, Kent, and Surrey, command- 
ing them to certify and return into the said court of oyer and 
terminer and gaol delivery indictments or presentments 
found or taken before them, of any offences cognizable by 
virtue of this act, and the several recognizances, examina- 
tions, and depositions relative to such indictments and pre- 
sentments, so that the same offences may be tried by the 
said justices and judges of oyer and terminer and gaol deli- 
very; and also for the like purpose, by writ or writs of 
habeas corpus, to cause any person or persons, who may be 
in the custody of any gaol or prison charged with any offences 
cognizable under the act, to be removed into the custody of 
the keeper of the gaol of Newgate. 

§ 17. “ The justices of the peace for the said cities of Lon- 
don and Westminster, the liberty of the Tower of London, 
the borough of Southwark, and the counties of Middlesex, 
Essex, Kent, and Surrey, shall not, at their respective general 
or quarter sessions of the peace, or any adjournment thereof, 
try any person or persons charged with any capital offence, or 
with any of the following offences committed or alleged to be 
committed within the limits of this act; that is to say, house- 
breaking, stealing above the value of five pounds in a dwelling- 
house, aeaii » sheep-stealing, cattle-stealing, malici- 
ously wounding cattle, bigamy, forgery, perjury, conspiracy, 
assault with intent to commit any felony, administering or 
attempting to administer poison with intent to kill or to do 
some grievous bodily harm, administering drugs or other 
things, or doing any thing with intent to cause or procure 
abortion, manslaughter, destroying or damaging ships or ves- 
sels, the breaking of shops, warehouses, counting-houses, 
and buildings within the curtilage of dwelling-houses, killing 
sheep with intent to steal the carcases, the uttering of all 
forged instruments, and the various offences enumerated in 
the act passed in the first year of the reign of his present 
majesty, intituled “ An act for reducing into one act ii such 
forgeries as shall henceforth be punished by death; and for 
otherwise amending the laws relative to forgery,” forging the 
assay marks on gold or silver plate, and all the offences re- 
lating to coin enumerated in the act passed in the second year 
of the reign of his present majesty, intituled “ An act for 
consolidating and amending the laws against offences relating 
to the coin,” the abduction of women, bankrupts not surren- 
dering under their commission or concealing their effects, 
breaking down bridges and banks of rivers, taking rewards 
for helping to stolen goods, personating any officer, seaman, 
or other persons, in order to receive any wages, pay, allow- 
ance, or prize money due or supposed to be due, or any out- 
pensioner of Greenwich Hospital, in order to receive any 
out-pension allowance due or supposed to be due, sending 
threatening letters and using threats to extort money, larceny 
on navigable rivers and canals, and stealing and destroying 
goods in progress of manufacture, and larcenies after a pre- 
vious conviction, embezzlement, larceny by clerks and ser- 
vants, and receivers of stolen goods, whether such person or 
persons shall be charged as principal offenders or as acces- 
sories before or after the fact.” 

§ 18. Every recognizance entered into for the prosecution 
betore his majesty’s justices: of the peace aforesaid of any 
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person for any offence cognizable under the act, and any 
cognizance for the appearance as well of any witness to 
evidence upon any bill of indictment or presentment for 
such offence as of any person to answer our lord the kin 
concerning any such offence, or to answer generally before 
such justice of the peace, shall, in case any such writ of c 
tiorari or habeas corpus be issued for removing such indict 
ment or presentment or such person so in custody as afores 
be obligatory on the parties bound by such recognizance 
prosecute and appear and give evidence and do all otl 
things therein mentioned with reference to the indictment 
presentment or the person so removed as aforesaid befo 
the justices and judges of oyer and terminer and gaol deliv 
acting by virtue of the act ; provided that in cases of remo 
from the jurisdiction of justices of the peace for the cities 
London or Westminster, the liberty of the Tower of Londo 
the borough of Southwark, or counties of Middlesex 
Surrey, two days’ notice, and in case of removal from 
jurisdiction of the justices of the peace for the counties 
Essex and Kent, one week's notice, shall have been giv! 
either personally or by leaving the same at the place of re 
dence as of which the parties bound by such recognizance al 
therein described, to appear before the court of oyer and 
terminer and gaol delivery instead of the said other justice 
Provided also, that the court, judge, or recorder who shal 
grant such writ of certiorari or habeas corpus, and it is her 
by required that such court, &e. shall cause the party appl 
ing for such writ or writs, whether he be the prosecutor 
party charged with such offence, to enter into a recognizane 
in such sum, and with or without sureties, as the court, judge 
or recorder may direct, conditioned to give such notice 
aforesaid to the parties bound by such recognizance to appes 
before the said court of oyer and terminer and gaol deliver 
instead of before the said other justices respectively, and 
do such other things as such court, &c. SENIE 

§ 19. The said justices of the peace for the cities of Lo! 
don and Westminster, the liberty of the Tower of Londo 
the borough of Southwark, and for the counties of Middlesë 
Essex, Kent, and Surrey, if they shall think fit, may certi 
transmit, and deliver to the said justices and judges of oy 
and terminer and gaol delivery any indictment or presen 
ment found or taken before pect at their said general 
qunt sessions of the peace, or at any adjournment there 
for offences cognizable by virtue of the act, in the sam 
manner as the said justices might do if the said court of 0} 
and terminer and ‘gaol delivery was holden in the cout 
ee such indictments or presentments were found ® 
taken. 

$ 20. The said justices and judges of oyer and termin 
and gaol delivery, in sessions assembled, are authorized s 
required to make a table of fees and allowances to be recet 
by the officers of the said court, and from time to time 
alter the same; which said table of fees and allowances shë 
be hung up in the Court of Sessions, and a copy the 
transmitted to the clerks of the peace of the counties 
Middlesex, Essex, Kent, and Surrey; or the said justi 
and judges may settle a salary in lieu of such fees and allot 
ances, to be paid to the said officers or either of them for 
performance of their respective duties, and order how a 
whom such fees and allowances or salary shall be paid, 
also order such portion as they shall think fit of the expe 
of preparing calendars and sessions papers, and of other ti, 
penses incident to the act, to be borne and paid by 
treasurer of each of the said counties: Provided that’ 
county of Middlesex shall not be liable to any portion O! 
expense of preparing calendars or sessions papers, or 0! 
other expenses incident to the act, to which the said con 
would not have been liable in case the act had not ? 
passed. d 

§ 21. Provided that nothing herein contained shall P 
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oe Justices of the peace for the said cities of London and 
of Somna the liberty of the Tower of London, the borough 
relies war] peut the said counties of Middlesex, Essex, Kent, 
fae holding their respective general or quarter 
ever aC, the peace during the sitting of the said court of 
Ot thin tcrminer and gaol delivery to be held in pursuance 
eats and that neither this act, nor the commissions of 
tereanga miner and gaol delivery from time to time issued 
ech s all supersede or affect any other commission 
by hia issions of oyer and terminer to be at any time issued 
rey, or aay in the said counties of Essex, Kent, and Sur- 
TA He jurisdiction by virtue thereof, nor prevent the 
to be sareen nd terminer appointed by any commission 
ei assued under the authority of this act from holding 

respective sessions at one and the same time, 
Barer e After reciting that “it is expedient that persons 
cat with certain offences committed on the high seas and 
land, haces within the jurisdiction of the Admiralty of Eng- 
Baten speedily be brought to trial;” it is enacted that 
to pistices and judges of oyer and terminer and gaol delivery 
a ieptbinted by the commissions issued under the act, or 
often Be more, may inquire of, hear, and determine any 
higi SA en or alleged to have been committed on the 
miralty ea rae places within the jurisdiction of the Ad- 
Persona det sland and deliver the gaol of Newgate of any 
committed ined therein for any offences alleged to have been 
tion of the Bye ithe high seas aforesaid, within the jurisdic- 
and trials and miralty of England ; and all indictments found 
the said rana other proceedings had and taken by and before 
any whe tices and judges, shall be valid and effectual; and 
ment of po the said Justices and judges may order the pay- 
ner pres © costs and expenses of such prosecutions in man- 
cribed and directed by the before-recited act of the 

















*venth of George the Fourth, 
shall er Provided alway. 
'xtend to pı 
v franchises, or authorities of the 
heriffy cae the city of London, or their successors, the 
e ti P 

ity, ie: or to prohibit or diminish any power, autho- 
Said lord et iction which at the time of making this act the 
OF the gag 92% aldermen, and recorder for the time being 
notwith CY might lawfully use or exercise; and that, 
London pooding any practice or custom of the said city of 


Court pate contrary, it shall be lawful for the Lord Mayor's 
Session of GOTY of London to sit on any day on which any 
Shall be pay? Peace, oyer and terminer and gaol delivery 
the gai Los within the said city; and that all proceedings of 
suchi geg (0rd Mayor's Court that might have been taken if 
Custo Sane were not held, shall be taken, any practice, 
By § 4 Aw to the contrary notwithstanding. 

October is he act is to take effect from and after the Slat 
After theo 
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8. By § 4. the corporation may la; 
ana Purchase sfo received in land, or (§ 5.) may invest it a 
Parcels of e ground rents and reversions of the houses 

on 3 the 4 & sound Mentioned in the act. 
Ships frequ, W. 4. c. 82, the rates of tonnage imposed 
‘Wenting the port of London by various former 
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acts are repealed, and the following reduced scale of charges 
enacted. 

First Class.—For every ship or other vessel trading coastwise 
between the port of London and any port or place in Great 
Britain, Ireland, the Orkneys, Shetland, or the Western Isl- 
ands of Scotland, there shall be paid for every voyage, both in 
and out of the said port, one halfpenny per ton: 

Second Class.—For every ship or other vessel entering in- 
wards or clearing outwards in the said port from or to Den- 
mark, Norway, or Lapland (on this side of the North Cape,) 
or from Holstein, Hamburgh, Bremen, or any other part of 
Germany bordering or near the Germanic Ocean, or from or to 
Holland or any other of the united provinces, or Brabant, 
Antwerp, Flanders, or any other part of the Netherlands, or 
from or to France (within Ushant), Guernsey, Jersey, Alder- 
ney, Sark, or the Isle of Man, there shall be paid for every 
voyage, both in and out of the said port, one halfpenny per ton: 

Third Class.—For every ship or other vessel entering in- 
wards or clearing outwards in the said port from or to Lap- 
land (beyond the North Cape), Finland, Russia (without or 
within the Baltic sea,) Livonia, Courland, Poland, Prussia, 
Sweden, or any other country or place within the Baltic sea, 
there shall be paid for every voyage, both in and out of the 
said port, one halfpenny per ton : 

Fourth Class.—Yor every ship or other vessel entering in- 
wards or clearing outwards in the said port from or to France 
(between Ushant and Spain), Portugal, Spain (without the 
Mediterranean), or any of the Azores, Madeira, or Canary 
Islands, or any of the United States of America, or of the 
British Colonies or Provinces in North America or Florida, 
there shall be paid for every voyage both in and out of the 
said port, three farthings per ton: 

Fifth Class.—For every ship or other vessel entering in- 
wards or clearing outwards in the said port from or to Green- 
land, Gibraltar, France, or Spain (within the Mediterranean), 
or any country, island, port, or place, within or bordering on 
or near the Mediterranean or Adriatic sea, or from the West 
Indies, Louisiana, Mexico, South America, Africa, East India, 
China, or any other country, island, port, or place within or 
bordering on or near the Pacific Ocean, or from any other 
country, island, port, or place whatsoever to the southward 
of twenty-five degrees of north latitude, there shall be paid 
for every voyage both in and out of the said port, three far- 
things per ton. 

By § 4. the said duties shall be under the management of 
the commissioners of Customs, and recovered in the same 
manner, 

§ 5. Exempts from the above duties his Majesty's ships of 
war, or any ship or vessel being the property of his Majesty, 
or of any of the royal family, ships coming to or going coast- 
wise from the port of London or to any part of Great Britain, 
unless such ships exceed forty-five tons register tonnage, 
vessels bringing corn coastwise, the princi al part oP whose 
cargo shall consist of corn, fishing smacks, lobster and oyster 
boats, or vessels for passengers, vessels or craft navigating the 
river Thames above and below London bridge as far as 
Gravesend only, and vessels entering the port of London in- 
wards, or going from the port of London outwards, when 
in ballast. 

By § 7. the commissioners are empowered after three years 
to reduce the duties, if they are found to be more than suffi- 
cient to defray the expenses of maintaining the mooring chairs 
in the Thames and the salaries of the harbour-masters and 
their assistants, and the other charges which are by the act 
to be paid out of such duties. 

A great variety of statutes have been passed to regulate va- 
rious concerns of the city of London besides those already 
alluded to; the following is a very short abstract of the pur- 
port of those most material: and see title Police. 

By Civ. London, 13 E. 1. st. 5, none shall walk the streets 
armed after curfew, unless noblemen or their servants with 
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lights; taverns and alchouses shall be shut at curfew; fencing 
schools for buckler shall not be kept in London ; none but 
freemen shall keep inns in the city; none shall be brokers in 


London but those who are admitted and sworn by the mayor | 


and aldermen, (see post, Brokers,) the officers of the city shall 
not be punished for false imprisonment, unless it appear to be 
of malice. 

Proceedings on a foreign voucher and recoveries. Glouc. 
6 Ed. 1. ce. 11, 12; Artic. St, Glouc. correc. 9 E. 1. Da- 
mages shall be assessed by the assise in novel disseisin, and 
amercements shall be offered by the barons of the Exchequer. 
Stat, Glouc. c, 14, Wines plenary to the assise shall be 
presented to the barons, Stat, Gloue. c. 15. 

The manner of proceeding for arrears of rent and services. 
Stat, de Gavelet, 10 E. 2. 

All vintners, victuallers, fishmongers, butchers, and poul- 
terers, to be under the rule of the mayor and aldermen, 31 
E, 8, st..1. 0,10; TR. 2.¢, 11. 

Merchants of London free to pack their cloths. 1 H, 4. 
c. 16, 

Freemen of London may carry their goods to any fair or 
market, notwithstanding their bye-laws. 3 H. 7. c. 9. 

The 2d of September to be observed annually as a public 
fast, in commemoration of the dreadful fire 1666. 19 Car. 2, 
eS: 








e under the several titles following, and the statutes re- 
ferred to, for further information. 

Aldermen; not to be elected yearly, but remain till they 
are put out for reasonable cause, 17 R, 2. c. 11, Their ne- 

ative in common council established. 11 Geo. 1. ¢. 18. § 15. 
Repealed by 19 Geo. 2. c. 8. 

Attaint ; proceedings in, regulated. 11 H. 7. c. 21, § 2; 
37 H.8.c, 5. § 8. (Abolished by the 6 G, 4. c. 50. § 60.) 

Ballastage ; see 6 Geo. 2. c. 29; 3 Geo. 2 c. 16, 

Blackwell-Hall; market for the sale of woollen-cloth, to be 
held there every Thursday, Friday, and Saturday; and regu- 
lations relating thereto. 8 & 9 W., 3. c.9; and see 4&5 
P. & M. c. 5. § 26; 39 Eliz. c. 20. § 125 1 Geo. 1. c. 15. 

Bonyers; see 8 Eliz. c. 10. 

Bread; see tit. Bread. à 

Bridges; see the acts for rebuilding London Bridge, and 
improving the approaches thereto; 4G. 4. c. 50; 7 § 8G. 
4. e. 80; 10 G. 4. c. 186; 1 W. 4. c. 3; 2 W. 4. c. 23. 

Brokers; to pay 40s. per ann. on their admission by the 
Court of Aldermen; 6 Ann. c. 16.; and to enter in a bond 
conditioned for honest behaviour, and not to deal on their own 
account. See the terms Paley on Principal and Agent (ed. 
by Lloyd.) Although a broker contravenes the act by deal- 
ing for himself, this does not render the transaction invalid, 
but only subjects him to the penalty under the act. It 
seems that a stockbroker is liable to the payment of this fee 
of 40s. 7 East, 292, 

Buildings ; regulated and divided into seven rates or classes; 
their height, party-walls, &c. determined. Preventions against 
fire (see Fire,) &c. 14 Geo. 3. ¢. 78, See Police. 

Butchers; not to slay beasts within the walls of the city. 
4 H. 7.c, 3. See further title Butchers. 

Carriers; regulation of their charges. 21 Geo, 2. c. 28. 

Carts; penalty on drivers riding on their carts, 10s. or 20s. 
if owner of the cart. 1 Geo, 1. st. 2. c. 57; 24 Geo. 2.0.43; 
30 Geo. 2.¢, 22. Owner's name and number to be put on them, 
18 Geo, 2. c.33; 80 Geo. 2. c.22; 7 Geo. 3.c.44; 24 Geo, 3. 
st. 2. c. 27; which also contain regulations for the behaviour 
of the drivers. See Police. 

Cattle; salesmen not to buy cattle on the road. 31 Geo. 2, 
c. 40. Regulations as to driving cattle. 21 Geo. 3. c. 67. 
See Cattle, Police. 

Chimney-Sweepers ; see the act regulating chimney-sweepers 
and their apprentices, and for the safer construction of chim- 
neys and flues. 4&5 W. 4, c. 35. 

Churches; see 1 Ann, sti 2, c, 12. Buildings erected on 
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any part of St. Paul’s church-yard (except the chapter-hor 
to be deemed common nuisances. See also 9 Ann. c. 2 
10 Ann. c. 11; 1 G. 1. c. 23, &e. as to building fifty 
churches by a duty on coals. 

Coaches and Chairs. See title Coaches. 

Coals. See title Coals. 

Coopers’ Company ; regulated by 23 H.8. c. 4; 31 Eliz. c- 

Corn. See title Corn. 

Docks, Quays, and Harbours. See 89 Geo. 3. c. Ixix; 9 
& 40 Geo, 3. c. xlvii.; 42 Geo. 3, c. exiii.; and 43 Geo. 3 
exxvi. ; and several other local acts; and the public acts, 
Geo. 3. c,100; 46 Geo. 3. c. 118, &c. ; 47 Geo. 3. st. 2. c 6 
47 Geo. 3, st. 2. c. xxxi, c. lxxii, ; 48 Geo, 3. c. vi 
3. c. 22; 52 Geo. 3. c. 49; 54 Geo. 3. c. 45. For the sal 
and conveyance of quays, &c. the property of the crown, sit 
ate between London bridge and the Tower, see 2 & 3 Wi 
c. 66. amended by 3 & 4 W, 4, c. 8. 

Dyers; regulations as to journeymen, servants, and labo 
ers. 17 Geo, 3, c. 33. Control of the Dyers’ company! 
prevent frauds in dyeing woollen goods, 23 Geo. 3. ¢, 15., 

Elections; of aldermen and common councilmen, are (1 
Geo. 1. ¢ 18. s. 7, 8, 9.) to be by freemen household 
paying scot and lot, and having houses of the value of 10 
a year, Formerly none could vote at the election of membe 
of parliament for the city of London, but liverymen that 
been twelve months on the livery, not discharged from pay 
ment of taxes, nor having received alms; (see 11 Geo. Je 
18,); but by the Reform Act, (2 W. 4. c. 45.) the privilege M 
been extended to all householders paying 10/. a year rel 
and complying with the other requisites of the-statute, 
title Parliament. d 

Fish; for regulating Billingegato market, see 10 & 11 
3. c. 24; powers given to the Fishmongers! Company, 9 
c. 26, As to the power of the Court of Mayor and Aldermi 
as conservators of the river Thames, and of their deputy t 
water-bailiff, see 30 Geo. 2. c. 21. Forestalling fish, see 
Geo. 2. c. 39; 88 Geo. 2. c. 27. (explained and amended. 
4 & 5 W., A, c. 20.) 5 2 Geo. 3, c. 15; 42 Geo, 3. c, Ixxxvll 
and see title Fish. 

Foreign Attachment ; see tit. Attachment, Foreign. 

Freemen of London may dispose of their personal es 
by will as they think fit, notwithstanding the custom of 
city; but which custom remains in force as to intestates, 4 
in case of marriage agreements. 11 Geo. 1. c, 18, See um” 
Executor, V. 9; Marriage. 

Hay ; regulating the weight and sale of. 2 W. § M:i 
2.0.8; 8 W. 3.0. 17; 81 Geo. 2 c. 40; 11 Geo. 8. & 
36 Geo. 3. c. 86; 11 G. 4. & 1 Wed c 14; 4 & 5 Mi 
c, 21. $ 

Horners; see 4 Edw. 4. c. 8. repealed by 1 Jac. 1. 6 
but revived in part by 7 Jae. 1. ©. 14. 

Insurance; see title Insurance. 

Leather; regulations for the sale and manufacture of # 
ö&6 E. 6. e. 15; 1 Mar, st. 3. c. 8; 18 & 14 Car. 2+ t 
(under which the market at Leadenhall for leather is M 
every Tuesday ;) 1 W. § M. st. 1. 0. 33. 

Livery : see Elections. , 

Militia, embodying and regulating ; see 13 & 14 Car. % 
3; 26 Geo. 3. c, 107; 34 Geo, 3. c. 81; 36 Geo. 3. C 
89 Geo. 3. e. 82. (37 Geo, 8. ce. 25. 75. Tower Hamlets) 
Geo. 3. c, 90. § 153; and title Militia. 

Oath ofa freeman, altered by 11 Geo. 1. c. 18. § 1%, 

Oil; under the regulation of the tallow-chandlers © 
pany. 3 H. 8, c, 14. 7 

Orphans’ Fund; established, regulated, and applied i 
5&6W. &M.c. 10; 21 Geo. 2 e. 29; 7 Geo. 3. 0r 
See Orphans. 

Painters; regulated, stat. 1. Jac. 1. ©. 20. «toh 

Paving ; lighting, cleansing, and watching. ‘The pro 
of the statutes for these purposes are various and 
See 10 Geo. 2. c. 22; 11 Geo. 3, c. 29, and title 
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mprovements at Temple-bar and Snow-hill, see 42 
c lxxiii; 49 Geo. 3, ce, lxx. Ixxxii; and other local 


AS to i 
Geo. 3, 
acts, 


e Penitentiary Houses; building and regulating. 52 Geo, 8. 


i a gzicians, apothecaries, and surgeons, subject to the con- 
om off oa eee of physicians in London, and exempted 
Booby seu Ce S H. 8 c 11; 5 H. 8, e. 6; 14& 15 H. 
9, 6 wie 4.8.0, 40; 34 & 35 H. 8. e.8; 1 Mary, st, 2. c. 
united. 36: & 4 The companies of barbers and surgeons 
made fee T 8:6. 42, The union dissolved, and regulations 
Ena the surgeons’ company. 18 Geo. 2, c. 15, And 
ict ols, & 3 W. 4, c. 75. for the formation of anatomical 
s. 
lor; guardians of the workhouses appointed, and regu- 
lations as to the infant poor. 13 & 14 Ce hy 12; 22 & 
Car. 2. c, 18; 2 Geo, 8, ©, 22. 
“ners, in London, subjected to the commissioners of sewers, 
ae. 1. 0, 14, 
“avengers. See that title. 
oaemakers, regulated. 9 Geo. 1, ©, 21. 
9, paa regulations as to its market. 28 Geo. 2. cc. 
6 Genig o Ge? 2 c 81. As to paving and lighting, &c. 
Spin + c. 245 11 Geo. 3. c. 17; 44 Geo, 3, c, 86. 
Sin es, See tit, Garbler, 
within the jpeavensers are to be elected in London, and 
church e bile of mortality, in each parish, by the constable, 
Baek ardens, &e, to see that the streets be kept clean; and 
nesday geets are to sweep and cleanse the streets every Wed- 
Porky Saturday under penalties. 2 W. § M. st. 2, e. 1. 
(Gia, regulations are also made by 8 & 9 W. 3. c. 37; 6 
mae 1; 18 Geo. 2. c. 33. §§ 2,3. See tit, Poli 








can tess rales for the conservation of 4 H.,?. o 184 
ieee of the parishes in London, settled by 87 ZZ. 8. c. 12. 


he trie a decree of the archbishop, &c. 

e cals of the parishes in London, the churches whereof 
nor above h were appointed, none less than 1002. per ann. 
22 & oN 2002. per ann., to be assessed and levied quarterly. 

8 Car, 2.0, 15, 
\ler-works, to supply the city with water. See 85 H. 8. 
; aS Jei, 1. c. 18; 4 Jae. 1, c. 12; as to the New 
Commis 76e. 1. c, 9. as to Chelsea waterworks. 
With water aes appointed for supplying the city of London 
Wi ‘ong tom the river Thames, &e. Casting filth into 

Watennrc’ incurs 40s, penalty. 8 Geo, 1, c. 26, 

Me repeated: oce] &8 Geo. 4. c, 75. whereby all former acts 

Various n and the company of watermen incorporated, and 

the materna, provisions enacted for the better regulation of 
tx a and lightermen on the river Thames. 

and the ae. regulation of rates of wharfage and cranage, 

‘ituation of wharfs, are settled by 22 Car. 2. e. 11.— 


See 4 
rer e 3. c, 118, as to purchasing the legal quays by 





Parish Sie tnd Measures; inspectors of, appointed in the 
seas Marylebone. 10 Geo. 3. e. 23. § 81—132. 
fein Several acts have been passed for the in- 
© statute ion of this district of the metropolis, viz. a pri- 
16 Cap, 1. Passed in 27 Elis. continued and confirmed by 
Betsex and aaa the nomination and appointment of bur- 
O17, as to ge burgesses. The 29 Geo, 2. c. 25; 31 Geo. 
Maries, and ee Appointment of constables and annoyance- 
i Ero sealing weights and measures. 31 Geo. 2. 
Pavin, alh ‘arried into execution) for a free market. As 
n Weaning, and lighting the streets, squares, lanes, 
fk Geo,.3, os gery and parts adjacent, see 2 Geo. 3. c. 21; 
Geo. imposiny 4 Geo. 3, ¢, 89. [5 Geo. 3. c. 13; 26 Geo. 3. 
£0. 8, e. 50 ve certain street-tolls for those purposes :] 5 
sean 1 Geo. 3, c, 22; 2& 3W. 4. c. 56. The 14 
in the same Ces Passed for regulating the nightly watch 
Vor, i, CME precincts or boundaries. 





| and the meridian 





LORD. 


See also 44 Geo. 3. c. 61. for building a new sessions house ; 
and 46 Geo. 3. e. 89; 48 Geo. 3. e. 137; 50 Geo. 3. c. 119; 
54 Geo. 3. c. 154., for improvement of the streets and places 
near Westminster Hall, and the two houses of parliament; 53 
Geo. 3. c. 121; 7 Geo. 4. c. 77; 9 Geo. 4. c. 70; and 1 & 2 
W. 4. c. 29, for making various new streets and other im- 
provements in Westminster and London; and 11 Geo. 4. c. 
70. for the establishment of a wharf and market at Hunger- 
ford-market, 

LONDON ASSURANCE. See Insurance. 

LONGELLUS. A word used in Thorn’s Chronicle; it 
signifies a coverlet, Cowell, 

LONGITUDE of a place, in geography, is an arch of the 
equator intercepted between the first meridian, and the meri- 
dian passing through the proposed place; which is always 
equal to the angle at the pole, ima by the first meridian, 
f the place. 

The first meridian may be placed at pleasure, passing 
through any place, as London, Paris, Teneriffe, &e. but with 
us it is generally fixed at London; and the degrees of longi- 
tude counted from it, will be either east or west, according as 
they lie on the east or west side of that meridian, 

In other words, to explain the subject in a familiar manner 
to those wholly unacquainted with it, as by the latitude we 
learn the distance north or south, so by knowing the longi- 
tude, we know the distance from any given place east or 
west; allowing for the difference of a degree of longitude at 
the equator (or middle of the globe) and at the arctic circle, 
&e. 

The longitude is, as before described, in other words, the 
distance of a place east or west from that imaginary line drawn 
from north to south, through a place fixed on for that pur- 
pose, and called the first meridian, i. e. the meridian or bound- 
ary from whence we reckon east or west; so that by ascer- 
taining the latitude and longitude of a place, its situation on 
the natural or artificial globe, with respect to all other places, 
is known, 

By 12 Ann, st. 2. c. 15; 26 Geo. 2. c. 25; 30 Geo. 3. e. 
14, the lord admiral and commissioners of the admiralty were 
appointed commissioners to receive proposals for the disco- 
very of a method to ascertain the longitude at sea, and were 
empowered to give rewards accordingly. Under 5 Geo. 3. 
c. 20; 48 Geo. 3. c, 118; 46 Geo. 8. c. 77. the commission- 
ers may construct and publish nautical almanacks, which none 
must publish without their licence, under forfeiture of 200. 
to be sued for by the commissioners’ secretary. By 14 Geo. 3. 
c. 66 (repealing all former acts, except such clauses of them 
as relate to the authority of the commissioners,) rewards of 
5,0007. 7,5002. and 10,0001, are offered to the discoverer of a 
method to find the longitude; in the first instance if deter- 
mined within one degree, in the second if within two-thirds, 
and in the last if within half a degree. By this statute, 
and 21 Geo, 3. ¢. 52; 30 Geo. 3. c. 14; 43 Geo. 3. c. 118; 
46 Geo. 3. c. 77; 55 Geo. 3. o. 75. the commissioners 
have been from time to time empowered to grant smaller 
rewards for less useful discoveries on the same account, not 
exceeding the sums marked under each statute. 

By 16 Geo. 3. e. 6. if any ship discovers a passage between 
the Atlantic and Pacifie oceans beyond the 52d degree of 
north latitude, the owner or commander, if a nae ship, shall 
receive 20,0001. ; and 5,0007. shall be given in like manner to 
the first ship that shall approach within one degree of the 
North Pole. 

LOQUELA. An imparlance; loguela sine die, a respite in 
law to an indefinite time. Paroch. Antig. 210. See tit, Im- 
parlance. ‘ n 

LORD, [dominus.] A word or title of honour, diversely 
used, being attributed not my to those who are noble by 
birth or creation, otherwise called lords of parliament, and 

eers of the realm, but to such so called by the curtesy of 
Rogina, as all the sons of a duke, and the eldest son of an 
P 
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carl, and to persons honourable by office, as the Lord Chief 
Justice, &c. and sometimes to a private person, that hath the 
fee of a manor, and consequently the homage of the tenants 
within his manor; for by his tenants he is called Lord. In 
this last signification it is most used in our law-books ; where 
it is divided into lord paramount, and lord mesne; and very 
lord, &c. Old. Nut. Br.79. See titles Mean, Nobility, Par- 
liament, Peers. 

LORD HIGH ADMIRAL, See Admiral. 

LORD HIGH STEWARD. A peer specially appointed 
by the crown to preside at the trial of any peer, or peeress, 
in the House of Lords, either upon an impeachment, or on an 
indictment found by a grand jury. 

His judicial authority appears to have grown out of that 
which appertained to the Chief Justiciar at the period when 
that office was abolished; and thus in effect wherever he pre- 
sides for the trial of peers, the power and jurisdiction of the 
curia regis is revived. 

Of the trials of peers which have occurred before the lord 
high steward upon indictment, found by agrand jury, very few 
of those antecedent to the revolution of 1688 took place dur- 
ing a session of parliament. Subsequent to the revolution 
every trial of a peer or peeress which has occurred has taken 
place during some session of parliament, 

Foster and Blackstone represent that there are two sepa- 
rate tribunals for the trials of peers, differing both in their 
constitution and in their jurisdiction, to which they give the 
distinguishing appellations of the court of parliament, and the 
court of the high steward, Fost. 141. 4 Comm. 261. In 
several cases, both in Hargrave's and Howell's Collection of 
State Trials, there is an error in the statement of the court, 

It is settled that the office of lord high steward is not 
essential to the proceeding on impeachments; and on the 
impeachment of Lord Danby, and the popish lords, the 
Lords directed that the commission of the high officer, who 
was then appointed in consequence of an address to the 
crown, should be altered, by the omission of such expres- 
sions as intimated the necessity of his appointment; and the 
Lords have in several subsequent instances performed va- 
ious judicial acts previous to his appointment. And in 
the case of Lord Ferrers, convicted of murder, it was de- 
cided by the judges that if the day appointed in the judg- 
ment for the execution of a peer convicted on an indictment 
should elapse before execution done, a new time of execu- 
tion might be appointed, although no high steward were 
existing. 

On trials, as well by indictment as impeachment, the House 
directs all parties appearing to address the Lords in general, 
and not the lord high steward in particular. On indictments 
it is usual for the Lords to address the King for the appoint- 
ment of a high steward in the same manner as where Meo 
ceeding is by impeachment, See Amos's Dissertation on the 
Court of the Lord High Steward, annexed to the second yo- 
lume of Phillips's State Trials, for much curious information 
on the subject. And see title Peers of the Realm, 1V. 

LORD IN GROSS, F. N.B. fol. 3. Is he that is lord, 
haying no manor, as the King in respect of his crown. Ibid. 
fol. 5. And there is a case wherein a private man is lord in 

ross, viz. a man makes a gift in tail of all the lands he 
fath, to hold of him, and dieth; his heir hath but a seigniory 
in gross, F. N. B. 8. 

LORD OF A MANOR. See Copyhold. 

LORD ayp Vassar, In the time of the feodal tenures, 
the grantor of land was called the proprietor, or lord; being 
the person who retained the dominion or ultimate property of 
the feud or fee: and the grantee, who had only the use or 
possession, according to the term of the grant, was styled the 
feudatory or vassal, which was only another name for the 
tenant or holder of the lands; though, on account of the pre- 
judices we have justly conceived against the doctrines which 
were afterwards grafted on this system, we now use the word 
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vassal opprobriously as synonymous to slave or bondman, | 

Comm. 53. See title Tenures. 

LORDS or ERECTION. On the Reformation in Seo 
land, the King, as proprietor of benefices formerly held b 
abbots and priors, gave them out in temporal lordships to fi 
vourites, who were termed Lords of Erection. Scotch Dict. 

LORDS LIEUTENANTS OF COUNTIES. See ti 
County, Militia, Soldiers. 

LORDS MARCHERS. See Wales. 

LORDS OF PARLIAMENT, See Parliament, Peer. 

LORDS OF REGALITY. Persons to whom rights 9 
regality, or rights of civil and criminal jurisdiction, were git 
by the crown. Scotch Dict. 

LORIMERS [Fr. Lormiers, from Lat. lorum.] One of th 
companies of London, that make bits for bridles, spurs, 
such like small iron ware, mentioned in st. 1 Rich. 2. c. 12. 

LOSINGA. A flatterer, or sycophant. Brompt. Ch 

» 991. b 
PLOT. A contribution oF duty, “See Scots 

LOT, or LOTH. The thirteenth dish of lead in the minë 
of Derbyshire, which belongs to the King. Escheat. anno M 
Edw, 1, See Copy. 

TOTHERWITÉ, or LEYERWIT. A liberty or pri 
lege to make amends of him that defileth a bond-woman witi 
out licence. Rastall’s Exposition of Words; so that it is ™ 
amends for lying with a bond-woman, Cowell. See Leirwil 

LOTTERIES, The 4 Geo, 4. c. 60. was the last act 
thorizing a public lottery, since which time they have b 
ducbatnnedt These state lotteries were publicly drawn, } 
commissioners appointed, according to schemes, which v 
almost every year, 

Tt was Jong a disputed point among politicians whether 
benefits of a lottery arising from a large sum voluntarily 5 
scribed to the exigencies of the government, were not mi 
than counterbalanced by the evils through this means int! 
duced, by private lotteries, and by the more pernicious mô 
of gambling by insurance of numbers. Repeated attemp 
were made to repress this fatal mischief, and the measw 
treating the persons ema for insurance as rogues ™ 
vagabonds, seems to have been attended with the most 
cess, 

The following is a short summary of the acts in forcë 
this subject, See titles Advertisements, Gaming, 

Statutes 10 & 11 W. 8. c. 17. declares ars lotteries pt 
nuisances ; and all patents for lotteries void, and against 
(the state lotteries were all managed under annual acts 
parliament passed for each ;) imposes a penalty of 500% 
every proprietor of a private lottery, and 20/. on each adi 
turer, And see stat, 42 Geo. 3. c. 119. 

9 Ann. c, 6, commands justices of peace to assist im 
ing private lotteries, 

c, 26, imposes the like penalty of 5007, on 
sons keeping offices for illegal insurances on marriage 
under various pretexts. 

5 Geo. 1. c, 9. puts the sale of Chances on the foot 
private lotteries, and imposes a penalty of 1002. (above, 
other penalties,) recoverable by the persons possessed 
ticket, the chance of which was sold; and the offender ” 
also be committed to the county gaol for a year. 
, 8 Geo. 1, c, 2. imposes a penalty of 500/. on persons © 
ing offices for the disposal of houses, lands, advowsons; 
lottery; and adventurers to forfeit double the sum & 
buted. 4 

This statute and those of 10 & 11 W. 3, and 9 Ann. 
mentioned, are explained and rendered more effectual 
Geo, 2. c, 28, which imposes 104. penalty on justices neg 
ing their duty under those acts; and prohibits the ga™ 
ace of hearts, pharaoh, basset, and hazard, as lotteries © 
imposes 50/, penalty on the players: and see 13 G 
c. 12. as to the game of passage, and other games with So 

9 Geo. 1. c. 19, and 6 Geo, 2, c. 85. impose a pe? 
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Cae year’s imprisonment on persons selling tickets in 
cee ishing schemes of any foreign lottery. Ireland is ex- 
pt ad under 22 Geo. 3. c. 47. and 29 Geo. 2. c. 7. provided 
tee fences against the eget acts against private lotteries, 
ties Dp committed in Ireland, shall be liable to all the penal- 
mposed, as if they were committed in England. 
E z statutes 22 Geo. 3. c. 47., 27 Geo. 3. c. 1., and many 
tice aunt acts, as to lottery-oflice keepers and the sale of 
stato ee rendered invalid by the discontinuance of public 
a gerien: As to the taking in payment of outstanding 
4 R pee since the discontinuance of lotteries, see 2 
ae ct of the 1 & 2 IV. 4., for the improvement of Glas- 
thorized pnatvertently passed by the legislature, which au- 
lotteria money to be raised by way of lottery. Al future 
itho k es that statute have, however, been prohibited 
LO 5 W. 4. ¢. 37. See further tit, Gaming. 
the eena oking unlawful love was one species of 
"pel witeheraft, punishable by 1 Jac. 1. c. 12. now 
à OURC! 
WBELLERS, Such persons as go out in the night- 
ight and a bell, by the sight and noise whereof 
Covered ang {Pou the ground become stupified, and so are 
oe, taken with a net; the word is derived from the 
» Which signifies a flame of fire. Antig. Warnick, 


rite TWBOTE, A recompence for the death of a man killed 
LUGR ot 88 we say, by the mob, Cowell, 
that sue ATIVE SUCCESSION of an heir to his ancestor 5 
y vaha SiOn which the heir receives by law without payin, 
ancestor + Èl which renders him liable to the debts of his 
LUDI perth Dict. See titles Descent, Heir, Limitation, 
called, poe REGE ET REGINA. Playing at cards, so 
Comey, °C there are kings and queens in the pack. 
ch A lamp or candle, set burning on the altar 
| man ich or chapel ; for the maintenance whereof lands 
Kenne PEG, toe were frequently given to parish churches, &e. 
LUNA RICS. See title Idiots and Lunatics, 
unda anon, A weight or measure formerly used here— 
LUN grillarum constat de 10 sticis. Fleta, lib. 2. cap. 12. 
from pyp CESS: Asstetling silver penny, which has its name 
Mints, coined only at London, and not at the country 
LUPAN Gids Essay on Coin, p. 17. 
tom of [, ATRIX. “A bawd or strumpet; and by the cus- 
ondon a constable may enter a house, and arrest a 
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common strumpet and carry her to prison. 3 Inst. 206, &c. 
Claus. 4 Ed. 1. p. 1. m. 16. 

LUPINUM CAPUT GERERE. Signified to be outlawed 
and have one’s head exposed like a wolf’s, with a reward to 
him that should bring it in. Plac. Coron. 4 John. Rot. 2. 
See Outlamry. 

LUPLICETUM [Zat.] A hop-garden, or place where 
hops grow. 1 Inst. 4 

LURGULARY. The easting any corrupt or poisonous 
thing in the water was styled lowrgulary, and felony. Stat. 
pro Sartis London, anno 1573. 

LUSHBURGHS or LUXENBURGHS, A base sort of 
foreign coin, made of the likeness of English money, and 
brought into England in the reign of King Edward IIL. to 
deceive the king and his people; on account of which it was 
made treason for any one wittingly to bring any such money 
into the realm, knowing it to be false. 25 Edm. 3. st. 5, c. 2; 
3 Inst. 1. 

LUSTRINGS. A company was incorporated for making, 
dressing, and lustrating alamodes and lustrings in England, 
who were to have the sole benefit thereof confirmed by the 
following statute; by which no foreign silks known by the 
name of lustrings or alamodes are to be imported, but at the 
port of London, &, 9 & 10 W.8.¢. 48, See titles Navi- 
gation Acts, Silk. 

LUXURY. There were formerly various laws to restrain 
excess in apparel, all repealed by 1 Jac. L. ¢. 25. But as to 
excess in diet there still remains one ancient statute unre- 

ealed, viz. 10 Edm. 3, st. 3. which ordains that no man shall 
bi served at dinner, or supper, with more than two courses, 
except upon some great holidays there specified, in which he 
may be served with three, 4 Comm. 170, 171. 

LYEF-YELD (i, e GELD,) LEF-SILVER. A small 
fine or pecuniary composition, paid by the customary tenant 
to the lord, for leave to plow or sow, &c. Somn, of Gavelkind. 

LYING-IN HOSPITALS, See Hospitals. 

LYNDEWODE. Was a doctor both of the civil and canon 
Jaws, and dean of the arches. He was ambassador for Hen. V. 
into Portugal, anno 1422, as appeareth by the preface to his 
Commentary upon the provincials. Cowell, 

LYNN. An act for regulating worsted weavers and their 
apprentices in the town of Lynn, &e. See 14 & 15 H, 8. 


co 3. 

LYON, KING OF ARMS. This officer takes his title 
from the armorial bearing of the Scotch King, the lion ram- 
pant. By Scotch acts 1592, e. 127, 1672, c, 21. he is em- 
powered to inspect the arms, &c. of noblemen and gentlemen, 
and to grant arms, &c. Scotch Dict. See title Herald. 
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Was the letter with which persons convicted of man- 
M slaughter were formerly marked on the brawn of the 
left thumb. This ponten has recently been abrogated. 

MACE-GRIEFE, or MACE-GREFES [ Machecarii,] such 
as willingly buy and sell stolen flesh, knowing the same to be 
stolen, Britton, c. 29; Crompton’s Justice of Peace, fol. 198. 
Vide Leges Inne, c. 20, 

MACE-CARIA, MACHEKUNA [Macella.] 
market or shambles. Cowell. 

MACER. Mace-bearer; an officer attending the Court of 
Session. 

MACHECARIUS, A butcher. 
c, 89, Stat. Wall, 12 E. 1. 

MACHECOLLARE or MACHECOULARE, from the 
Fr. [Maschecoulis.| To make a warlike device, especial 
over the gate of a castle, resembling a gate, through whic! 
scalding water or offensive things may be thrown on pioneers 
or assailants. 1 Inst. 5 a. 

MACHINERY. By the 2 & 3 IV, 4. c. 72, the remedy 
against the hundred given by the 7 & 8 Geo. 4. c. 31. in the 
cases therein mentioned, was extended to threshing machines 
damaged or destroyed by riotous or tumultuous assemblies. 
See tit. Hundred. 

By the last act for the general regulation of the customs 
(3 & 4 W. 4. c. 5%. § 104.) any machines, utensils, blocks, 
tools, &c. used in the calico, woollen, cotton, linen, or silk 
manufactures of this kingdom, are, together with a variety of 
other kinds of machinery and tools, prohibited to be exported, 
under the penalty of forfeiture. 

For the wilful destruction of machinery, see titles Frames, 
Malicious Injuries, 

MACIO, a mason, Cowell. 

MACKAREL, may be sold on Sunday, 10 & 11 W. 3. c. 
24, § 29, 

MADDER, to be imported unmixed. 13 & 14 Car, 2. 
c, 80; repealed 15 Car. 2.c. 16. § 8. Tithes of madder settled, 
81 Geo, 2. c. 12; 5 Geo, c, 18, See title Zithes. See 
further titles Gardens, Malicious Injuries. 

MADNING MONEY, Old Roman coins, sometimes 
found about Dunstable, are so called by the country people ; 
they seem to retain this name from Magintum, used by the 
Emperor Antoninus, in his Itinerary, for Dunstable. Camden. 

ADRIGALS. | An old word, signifying country songs. 
Conell. 

MAEREMIUM [Meresne, from Fr.) Properly signifies 
any sort of timber, fit for building; seu quodvis materiamen. 
Carta de Foresta; stat. Claus. 16 Ed. 2. m. 3. 

MAGAZINES. See Gunpowder, Malicious Injuries, 

MAGBOTE or MÆGBOTE, from the Sax. (Mag. i. e. 
Cognatus et bote, compensatio.| A compensation for the slayin, 
or murder of one’s kinsman, in ancient times, when corporal 
punishments for murder, &e. were sometimes commuted into 
pecuniary fines, if the friends and relations of the party killed 
were so Satisfied. Leg. Canuti, c. 2. 

MAGIC [Magia, Necromantia.| Witchcraft and sorcery. 
See Conjuration. 


The flesh- 


Cowell. Leg, Ed. Reg. 































MAGISTER. This title, often found in old writings, sig 
nified that the person to whom attributed had attained som 
degree of eminency in scientid aliqud, preesertim literarid ; a0 
formerly those who are now called doctors were termed mé 


istri, 4 
g MAGISTRATE [magistratus] A ruler; and he is 
to be custos utriusque tabulæ; the keeper or preserver í 
both tables of the law. If any magistrate, or minister of j 
tice, is slain in the execution of his office, or keeping of t 
eace, it is murder for the contempt and disobedience to tht 
ing and his laws. 9 Co. 
‘The most universal public relation by which men are con 
nected together is that of government; namely, as govern? 
and governed ; or, in other words, as magistrates and peopl 
Of magistrates some also are supreme, in whom the soverel 
power of the state resides; others are subordinate, derivill 
all their authority from the supreme magistrate, accountal 
to him for their conduct, and acting in an inferior second 
sphere, In all tyrannical governments the supreme magi 
tracy, or the right of both making and enforcing laws, 
vested in one and the same man, or one and the same bod! 
men: and wherever these two powers are united togeth 
there can be no public liberty, The magistrate (or mag 
tracy) may enact tyrannical laws, and execute them 
tyrannical manner: since he is possessed, in quality of d 
penser of justice, with all the power which as legislator Ù 
thinks proper to give himself. But when the legislative # 
executive authority are in distinct hands, the former will 
care not to entrust the latter with so large a power as 
tend to the subversion of its own independence, and therew!t 
of the liberty of the subject. In England, therefore, 
supreme poner is divided into two branches; the one leg 
tive, to wit, the parliament, consisting of King, Lords, 
Commons; the other executive, consisting of the King al 
His Majesty's great officers of state, the lord treastl! 
lord chamberlain, and principal secretaries, or the like, are ™ 
in the capacity of subordinate magistrates, in any consider 
degree the object of our laws ; nor have they any very imp® 
ant share of magistracy conferred upon them; except that 
secretaries of state are allowed the power of commitment! 
order to bring offenders to trial. 1 Leon. 70; 2 Leon. IA 
Comb. 143; 5 Mod. 84; Salk. 347; Carth, 291. See tit 
Arrest, Commitment. As to the office and authority of the 
chancellor and the other judges of the superior courts of J 
tice, see under those titles. The rights and dignities of m 
ors and aldermen, or other magistrates of particular cor] 
tions, are more private and strictly municipal rights, del 
ing entirely upon the domestic constitution of their resp 
franchises. The magistrates and officers whose rights 
duties are most generally in use, and have a jurisdiction 
authority dispersedly throughout the kingdom, are princi 
these: sheriffs, coroners, justices of the peace, constables, 
veyors of the highways, and overseers of the poor. 
_ The negligence of public officers entrusted with the 207 
nistration of justice makes the offender liable to be fined, s 
in very notorious cases will amount to a forfeiture of the o% 
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eae beneficial one. 4 Comm. 140. See further titles 

MARS Justices, King, Office, Parliament, $e, 
Shere’ ASSISA ELIGENDA. A writ directed to the 
aasia a A0 summon four lawful knights before the justices of 
vicina {tere upon their oaths to choose twelve knights of the 
fe, &e, to pass upon the great assize, between A, B. 


Plaintiff, fenda i See til 
ie, ia C. D. defendant, &e. Reg. Orig, 8. See titles 


MAGNA CARTA. 


aes Cuanter ov Limeres granted in the ninth 
lency of te i enry TIL.—It is so called, either for the excel- 
another ch AYS therein contained, or because there was 
with it ane called the Charter of the Forest, established 
Breat ea i „Was the less of the two; or in regard of the 
ivdenoun es in obtaining it, and the remarkable solemnity 
breakers ad excommunication and anathemas against the 
Libertatum raol Spelman calls it Augustissimum Anglicarum 
Award pibloma, § Sacra Anchora, 
Several meine Confessor granted to the church and state 
granted rasa and liberties by charter ; and some were 
and Hen, Yi e charter of King Hen. I, Afterwards stephen 
took an oath; confirmed the charter of Henry I., and Rich, I 
was an igh At his coronation to observe all just laws, which 
took the hae confirmation of former charters. King John 
between {Re Oath, This king, likewise, after a difference 
home, oui a and the pope, and bein; imbroiled in wars at 
y the nar oath granted the charter first specifically known 
at Runnin s of Magna Carta de Libertatibus ; bearing date 
in the 17 k le, between Windsor and Staines, on 15th June, 
th of his reign, being A. D. 1215; but soon 
and thereupon the barons took up arms 
and his reign ended in wars. To him succeeded 
ape who in the ninth year of his reign granted the 
firmed b ‘arta now given in our statute books. This he con- 
the a? a charter granted in the 21st year of his reign, In 
Peated eor Of his reign, after several breaches, and re- 
estmin mations of this charter, King Henry III. came 
and bishops c Hall, where, in the presence of the nobility 
arta wach? With lighted ‘candles in their hands, Magna 
his breast read; the king all that while laying his hand on 
Violably to and at last solemnly swearing faithfully and in- 
n, a cl erante all things therein contained, as he was a 
extinguish tats a soldier, and a king. ‘Then the bishops 
and eve; the candles, and threw them on the ground ; 
stink p rone said, “ Thus let him be extinguished and 
Upon which the 


bellg aaa who violates this charter.” 

approve Sct on ringing, and all persons by their rejoicing 

ut nehat was done, 

h withstanding this very solemn confirmation of this 
» the very next 


Charter, th 
ef his people, 





yeat f Kotanted in the 
of King Henry IIT. 


2d year, and more fully in the 9th 
me His son, Edward I. confirmed both 
ts in the 25th year of his reign, made an expla- 


alae Me i a liberties therein granted to the people, and 
tatute pa ih are new, called Articuli super Cartas. See 
Collectio ook in the 25th and 29th of Edward I. and the 
tatutes ea charters prefixed to the first volume of the 
Maj the Realm, published under the authority of his 
ed commissioners of the records. 

his Cotas thirty tims rds. Co. Lit. 81. 
ic hee charter, or body of law, at that time so be- 
ite y? ject, and of such great equity, is the most 
n Jaw of the land, Tt is divided into thirty- 





Magna Carta was 





ei pent wri 
At chapters . 
Re cing re i the Ist of which, after the solemn preamble 
Oly Church Ae for the honour of God, the exaltation of the 

» and amendment of the kingdom, &c. ordains, 
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That the church of England shall be free, and all ecclesias- 
tical persons enjoy their rights and privileges. The 2d is of 
nobility, knights-service, reliefs, &c. The 3d concerns heirs, 
and their beingin ward. The 4th directs guardians for heirs 
within age, who are not to commit waste. The 5th relates 
to the custody of lands, &c. of heirs, and delivery of them 
up when the heirs are of age. The 6th is concerning the 
marriage of heirs, The 7th appoints dower to women, after 
the death of their husbands, a third part of the lands, &c. 
The 8th relates to sheriffs and their bailiffs, and requires 
that they shall not seize lands for debts where there are 
goods, &c., the surety not to be distrained where the prin- 
cipal is sufficient. The 9th grants to London, and all cities 
and towns, their ancient liberties. The 10th orders, that no 
distress shall be taken for more rent than is due, &e. By 
the 11th the court of Common Pleas is to be held in a certain 
Be The 12th gives assizes for remedy, on disseisin of 
ands, &e. ‘The 18th relates to assizes of darrein present- 
ment, brought by ecclesiastics, The 14th enacts, that no 
freeman shall be amerced for a fault, but in proportion to the 
offence; and by the oaths of lawful men. ‘The 15th, no 
town shall be distrained to make bridges, &c, but such as of 
ancient times have been accustomed, The 16th is for re- 
pairing of sea-banks and sewers, The 17th prohibits sheriffs, 
coroners, &c, from holding pleas of the crown. The 18th 
enacts, that the king's debtor dying, the king shall be the 
first paid his debt, &c. The 19th directs the manner of 
levying purveyance for the king's house. The 20th con- 
cerns castleward, where a knight was to be distreined for 
money for keeping his cattle, on his neglect. The 21st forbids 
sheriffs, bailiffs, &c. to take the horses or carts of any person 
to make carriage without paying for it. By the 22d the king 
is to have irae of felons a year and a day, and afterwards 
the lord of a fee. The 23d requires weirs to be put down 
on rivers, The 24th directs the writ precipe in capite for 
lords against tenants offering wrong, &c. The 25th declares 
that there shall be but one measure throughout the land. 
The 26th, inquisition of life and member, to be granted 
freely, The 27th relates to knight's service, petit ser jeans, 
and other ancient tenures; (taken away, together with ward- 
ship, &e. by stat. 12 Car, 2. c. 24, See title Tenures.) The 
28th directs, that no man shall be put to his law on the bare 
suggestion of another, but by lawful witnesses. The 29th, 
no freeman shall be disseised of his freehold, imprisoned and 
condemned, but by judgment of his peers, or by the law of the 
land. The 30th requires that merchant strangers be civilly 
treated, &c. The 31st relates to tenures coming to the king 
by escheat, By the 32d no freeman shall sell land, but so 
that the residue may answer the services. The 33d, patrons 
of abbeys, &c. shall have the custody of them in the time of 
vacation. The $4th, a woman to have an appeal for the 
death of her husband. The 85th directs the keeping of the 
county-court monthly, and also the times of holding the 
sheriff’s tourn, and view of frankpledge. The 26th makes 
it unlawful to give lands to religious house in mortmain. 
The 37th relates to escuage and subsidy, to be taken as usual. 
And the 38th ratifies and confirms every article of this great 
charter of liberties. 7 

The following is Blackstone's summary of this celebrated 
charter, and its occasion and effect. . 

In King John’s time, and that of his son Henry III. the 
rigours of the feodal tenures and the forest laws were so 
warmly kept up, that they occasioned many insurrections of 
the barons or principal feudatories ; which at last had this 
effect, that at Fret King John, and afterwards his son, con- 
sented to the two famous charters of English liberties, Magna 
Carta and Carta de Forestd. Of these the latter was well 
calculated to redress many grievances and encroachments: 
of the crown in the exertion of forest law ; and the former 
confirmed many liberties of the church, and redressed many 
grievances incident to feodal tenures, of no small moment at 
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the time; though now, unless considered attentively, and 
with this retrospect, they seem but of trifling concern. 

But besides these feodal provisions, care was also taken by 
Magna Carta to protect the subject against other oppressions, 
then frequently arising from unreasonable amercements, from 
illegal distresses, or other process for debts or services due 
to the crown, and from the tyrannical abuse of the prero- 

ative of purveyance and pre-emption. Tt fixed the for- 
feiture of lands for felony, prohibited for the future the 
grants of exclusive fisheries, and the erection of new bridges 
so as to oppress the neighbourhood. With respect to private 
rights, it established the testamentary power of the subject 
over part of his personal estate, the rest being distributed 
among his wife and children. It laid down the law of dower, 
and prohibited the appeals of women, unless for the death of 
their husbands. In matters of public police and national 
concern, it enjoined an uniformity of weights and measures ; 
gave new encouragement to commerce, by the protection of 
merchant strangers, and forbade the alienation of lands in 
mortmain. ` With regard to the administration of justice, be- 
sides prohibiting all denials or delays of it, it fixed the Court 
of Common Pleas at Westminster, that the suitors might no 
longer be harassed with following the king’s person in all his 
rogresses ; and at the same time brought the trial of issues 
home to the very doors, of the freeholders, by directing as- 
sizes to be taken in the proper counties, and establishing 
annual circuits, It also corrected some abuses incidental to 
the trial by wager of law and of battle; directing the regular 
awarding of inquests, for life or member; Prohibiting the 
king’s inferior ministers from holding pleas of the crown, or 
trial of any criminal charge, whereby many forfeitures might 
otherwise have unjustly accrued to the exchequer ; and re- 
gulated the time and place of holding the inferior tribunals 
of justice, the county court, sheriff's tourn and court-leet. 
It confirmed and established the liberties of the city of Lon- 
don, and all other cities, boroughs, towns, and ports of the 
kingdom. And lastly, (by which alone it would have merited 
the title that it bears, of the great charter,) it protected every 
individual of the nation in the free enjoyment of his life, his 
liberty, and his property, unless declared to be forfeited by 
the judgment of his peers, or the law of the land. 4 Comm. 
c. 33, p. 423, 4, 

The following are the words of the often quoted 29th 
chapter of Magna Carta, 9 Hen, II. relating to the personal 
liberty of Englishmen, 

« Nullus liber homo capiatur, vel imprisonetur, aut dis- 
seisiatur de libero tenemento suo vel libertatibus vel liberis 
consuetudinibus suis, aut utlagetur, aut exulit, aut aliquo modo 
destruatur, nec super eum ibimus, nec super eum mittemus, nisi 
per legale judicium parium suorum vel per legem terræ.—Nulli 
vendemus, nulli negabimus, aut differemus rectum vel justitiam.” 
See further, title Liberty. 

MAGNA PRECARIA. A great or general reap-day. 
And in 21 R. 2. the lord of the manor of Harrow on the 
Hill, in com. Middlesex, had a custom that by summons of his 
bailiff on a general reap-day, then called Magna precaria, the 
tenant should do a certain number of days’ work for him ; 
every tenant that had a chimney being obliged to send a man. 
Phil. Purvey. p. 145. 

MAGNA ČENTUM. The great hundred, or six score. 
Chart. 20 H. 2. 

MAGNUS PORTUS. The town and port of Portsmouth, 

MAIHEMATUS, Maimed or wounded. 

MAHOMERIA. The temple of Mahomet; and because 
the gestures, noise, and songs there, were ridiculous to the 
christians, therefore they called antic dancing, and any thing 
of ridicule, a momerie. Mat. Paris. 
~ MAIDS. See title Abduction, Guardian, 


Rape. 
HAIDEN ASSISES. Is when at any assizes no person is 
condemned to die. 








Marriage, 
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MAIDEN RENTS. A noble paid by every tenant 
the manor of Builth, in com. Radnor, at their marriage ; a 
ciently given to the lord for his omitting the custom of ma 
cheta. (See title Marchet.) More probably a fine for a licen 
to marry a daughter. 

MAIGNAGIUM, [Fr. maignen, i.e. faber ærarius] 
brazier's shop; though some say it signifies a house. 
Rames, § 265, 

MAIHEM, or MAYHEM, [maihemium, from the 
mehaigne, i. e. membri mutilationem.] A maim, wound, 0 
corporeal hurt, by which a man loseth the use of any mem 
ber, proper for his defence in fight. As if a man’s skull 
broke, or any bone broken in any other part of the body} 
foot, hand, finger, or joint of a foot, or any member be cut ofl 
if by any wound the sinews be made to shrink ; or when 
any one is castrated; or if any eye be put out, or any fof 
tooth broke, &e. But the cutting off an ear or nose, © 
breaking of the hinder teeth, and such like, was held no m 
hem by the common law ; as they were not a weakenin; 
person's strength, but a disfiguring and deformity of the bodi 
Glanv, lib. 4. c. 7; Bract. lib. 3. tract. 2; Britton, c. % 
S. P. C. lib. 1.0, 41. 

Maihem is accurately thus defined; the violently depi 
ing another of the use of such of his members as may rend 
him the less able in fighting, either to defend himself, or | 
annoy his adversary. Brit. lib. 1. c. 25; 1 Hawk. P.C. c. 

By the ancient law of England, he that maimed any mal 
whereby he lost any part of his body, was sentenced to l0 
the like part, membrum pro membro, 3 Inst. 118; Brit. © 
But this went afterwards out of use ; partly because the W 
of retaliation is at best but an inadequate rule of punishmet! 
and partly because on a repetition of the offence, the punisi 
ment could not be repeated ; so that by the common law, 
for a long time stood, maihem was only punishable by fine 
imprisonment, 1 Hawk. P. C, ©. 44. F's. Unless. perk 
the offence of maihem by castration, which all old write 
held to be felony ; and this, although the maihem was col 
mitted on the highest provocation, such as the party mal 
being caught in adultery with the wife of the onder 
Bract. fo. 144; 3 Inst. 62; $. P. C. 32; H. P. C. 138. 

But subsequent statutes put the crime and punishment, 
maihem more out of doubt, The stat, 37 M. 8. c. 6. 
rected that if a man should maliciously and unlawfully cut? 
the ear of any of the king's subjects, he should not only £@ 
feit treble damages to the party grieved, to be recovered M 
action of trespass at common law, as a civil satisfaction, 
also £10 by way of fine to the king, which was his criml? 
amercement. But by far the most severe and effectual í 
these statutes was 22 & 23 C. 2. c. 1. called the Covent 
Act; being occasioned by an assault on Sir John Coventry 
the street, and slitting his nose, in revenge (as was supp 
for some obnoxious words uttered by him in parliament, 
this statute it was enacted, that if any person should, of ™ 
lice aforethought, and by lying in wait, unlawfully cut out 4 
disable the tongue, put out an eye, slit the nose, cut off a 
or lip, or cut off or disable any limb or member of any 0 
person with intent to maim or disfigure him, such persom 
counsellors, aiders, and abettors, should be guilty of felat 
without benefit of clergy; though no attainder of ‘such fè 
should corrupt the blood, or forfeit the dower of the wilt 
lands or goods of the offender. i 

The above acts, as well as the subsequent one of the 
Geo. 3. c, 58. commonly called Lord Ellenborough's Act, 
repealed by the 7 & 8 Geo. 4. c. 27, and the 9 Geo. 4. C. 

y the 11th section of the latter statute it is enacted, $ 
if any person shall unlawfully and maliciously shoot at f% 
person, or by drawing a trigger, or in any other ™ 
attempt to discharge any kind of loaded arms at any P 
or unlawfully and maliciously stab, cut, or wound any Pe", 
with intent, in any such case, to murder such person 
fender, and every person counselling, aiding and al 
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pore, aball suffer death as a felon. By § 12. the like acts 
tah B ale also with death if committed with intent to 
or to ren BUres disable, or to do some grievous bodily harm, 
of the Prevent the lawful apprehension and detaining 
for high’, Mending, or any accomplice, for any offence 
itis provdat we liable to be apprehended or detained. But 
offen vided, that if it shall appear on the trial, that the 
ey cae committed under such circumstances that if death 
epated, it would not in law have amounted to murder, 
Person indicted shall be acquitted of felony. 

maine S&A W. 4. c. 53, § 59. maliciously shooting at, 
navy a or dangerously wounding any officer of the army, 
and i etines, employed for the prevention of smuggling, 
Person Cull pay, or any officer of customs or excise, or any 
offending aE his ‘aid, is A capital offence in the party 
rein and every one aiding, abetting, or assisting 
here is a distinction between the provisions of the 
or % 1. and the 9 Geo. 4, c. aL The former te- 
complet Ying in wait of the offender to render the crime 
TA and therefore did not apply to a sudden attack. 
tis also taf 125 1 Leach, 187; 1 East, P. C. 398, 399. 
extend fe i be remarked, that the 43 Geo. 3. c. 58. did not 
being AA he wounding with a blunt instrument, the words 
But tha ae Y stab or cut, See R. § KR. 404; 1 Russ. 597. 
ever ins eo, 4. o. 31, extends to a wounding with what- 
charged in apent inflicted, provided the offence is, properly 
flicted. b i he indictment, Where an actual cutting is in- 
in the Ff n instrument, it will support a charge of cutting 


indictment, whether the instrument is intended for 

















Rte oF not, 

wits 8. W 

be a ce (law of a hammer and it cut her, it was holden to 

Wor rutting within the statute, 

deta within 

mip ken, Moo, 

sature ‘ . T; ee sa n, s 

inmaterial gezament with which the injury is inflicted is 
Win, C228 i 

have EN ect to the intents mentioned in the statute, we 

te ies What amounts to a maiming. To disfigure is 

Personal an some external injury, which detracts from his 


8 Perma 





Be «R, & R, 362. 
Action of ety be punished by indictment, or a remedial 
amaze, spass vi et armis may be brought to recover 
UES for the injury. s MY ai 


beeni prot, Appeal of maihem, (which formerly might have 






this t by the party injured, but which proceeding in 
89 Geo, g Las in all other eases of felony is abslished guns) 
Ot no mailes i») the issue joined was, whether it was maihem 
type tion em, and this was to be decided by the court upon 
sistance of for which purpose they might’ call in the as- 
this it ig pp ECONS. 2 Ro, Abr, 578. And by analogy to 





Court (nent Now, in an action of trespass for maihem, the 
his declaratig Y Of such maihem as the plaintiff has laid in 
the cause, om OF Which is certified by the judges who tried 
Jury.) maca be the same as was given in evidence to the 
1 Sid, 100 Merease the damages at their own discretion. 
Slons batter As may also be the case upon view of an atro- 
A Person whe ‘ard, 408; see 1 Wils. 5; 1 Barnes, 106. 
Tear to beg no, Maims himself, that he may have the more 
Y the like ty be indicted and fined. 1 nst. 127. And 
not be imme * person who disables himself that he 
8 to the pubressed for a soldier, Burn’s Justice. 
re ATI TN ern of cattle, see Malicious Injuries. 

dp TIO, An ancient custom for the priest 
y villages to go in procession to some 








ople of county 
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adjoining wood on a May-day morning, and return with a 
May-pole, boughs, flowers, garlands, and other tokens of the 
spring. This May-game, or the rejoicing at the coming of 
the spring, was for a long time observed, and still is in some 
parts of England, but it was condemned and prohibited in 
the diocese of Lincoln, by bishop Grosthead. 

MAIL, [macula.] A coat of mail, so called from the Fr. 
maille, which signifies a square figure, or the hole of a net; 
80 maille de haubergeons was a coat of mail, because the links 
or joints in it resemble the squares of a net. Mail is like- 
wise used for the leathern bag wherein letters are carried by 
the post, from bulga, a budget. 

AILE. Anciently a kind of money ; and silver halfpence 
were termed mailes. 9 Hen. 5. By indenture in the Mint, 
a pound weight of old sterling silver was to be coined into 
three hundred and sixty sterlings or pennies, or seven bun- 
dred and twenty mailes or half-pennies, or one thousand four 
hundred and forty farthings. Lonnds's Ess. on Coin, 38. 
See Black-mail, 

MAILLS and DUTIES, In Scotch law, the rents of an 
estate, whether in money or victual; an action for the rents 
of an estate is therefore termed an action of maills and duties, 
By act 1669. c. 9, a tenant is not liable to arrears of rent 
aitan five years from the time of his removing from the 
lands, 

MAIMING. See Maihem. 

MAINAD. A false oath, or perjury. Leg. Ince, e. 34. 

MAINE-PORT, [a manu portatun.] A small tribute, 
commonly of loaves of bread, which in some places the parish- 
ioners pay to the rector of their church, in recompence for 
certain tithes, Cowell, 

This mainport bread was paid to the vicar of Blyth. See 
Antiq. of Nottinghamshire, p. 473. 

MAINOVRE, or Mainæuvre, [from the Fr. main, i, e. 
‘manus, and œuvrer, operari] Handy-work; some trespass 
committed by a man’s hand. See 7 Rich, 2. e. 4.; Brit, 62: 
and the succeeding article. 

MAINOUR, or MANOUR, or MEINOUR; [from the 
Fr. manier, i. e. manu tractare.) In a legal sense denotes the 
thing taken away, found in the hand of the thief who taketh 
away, or stealeth: Thus to be taken with the mainour, Pl. 
Cor. fol. 179, is to be taken with the thing stolen about him; 
and again, fol. 194, it was presented, that a thief was deli- 
vered to the sheriff or viscount, together with the mainour ; 
and again, fol, 186, if a man be indicted, that he feloniously 
stole the goods of another, where, in truth, they are his own 
goods, and the goods be brought into the court as the 
mainowr, and it be demanded of him what he saith to the 

‘oods, and he disclaim them; though he be acquitted of the 
cia he shall lose the goods. Cowell. 

‘Thus the court of attachments in the forest may attach all 
offenders against vert and venison, by their bodies, if taken 
with the mainour, that is, in the very act of killing venison, 
or stealing wood, or preparing so to do, or by fresh and im- 
mediate pursuit after the act is done, else they must be at- 
tached by their goods. Carth. 79; 4 Inst, 289. 

One mode of prosecution, by the common law, without an 
previous finding by a jury, was, when a thief was taken wit 
the mainour, that is, with the thing stolen apon him, in manu ; 
for he might, when so detected, flagrante delicto, be brought 
into court, arraigned and tried without indictment. But this 
proceeding was taken away by several statutes in the reign 
of Edward II., though in Scotland a similar process remains 
to this day. See 2 Hal. P. C. 149; 4 Comm. c. 23. p. 307 : 
and tit. Court-leet. 

MAINPERNABLE. That may let to bail. See (the re- 
pealed) stat. West. 1. 3 Edw. 1. c. 15. ; and Bail, Mainprize. 

MAINPERNORS, [manucaptores.] Are those persons to 
whom a man is delivered out of custody or prison, on their 
becoming bound for his appearing, &c, which, if he do not 
do, they shall forfeit their recognizances ; and they are called 
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manucaptores, because they do as it were manu capere et 
ducere captivum è custodid vel prisond. 

MAINPRISE, [manucaptio, from the Fr. main, i. e. manus 
et pris, captus.) The taking or receiving of a person into 
friendly custody, who otherwise might be committed to prison, 
upon security given that he shall be forthcoming at a time 
and place assigned, Thus to let one to mainprise is to com- 
mit him to those that undertake he shall appear at the day 
appointed. Old Nat. Br. 42; F.N. B. 249. 

Manwood makes this difference between mainprise and 
bail: He that is mainprised is said to be at large, after the 
day he is set to mainprise, until the day of his appearance ; 
but where a man is let to bail by any ites, &e. until a cer- 
tain day, there he is always accounted by the law to be in 
their ward of time; and they may, if they will, keep him in 

rison, so that he that is so bailed shall not be said to be at 
large, or at his own liberty. Manmood, p. 167. 
man under mainprise is supposed to go at large, under 
no possibility of being confined by his sureties or mainpernors, 
as in case of bail, 4 Znst. 179. Mainprise is an undertakin; 
in a certain sum; bail answers the condemnation in civil 
cases, and in criminal, body for body. Sed qu. If this, as 
to body for body, is now law? If it is, it is never put in force. 

Mainprise may be where one is never arrested, or in prison; 
but no man is bailed but he that is under arrest, or in prison; 
so that mainprise is more large than bail. H. P.C. 96; 
Wood's Inst. 582, 618. Upon a capias or exigent awarded 
against a man, he shall find mainprise for his appearance ; 
and if the defendant make default, his manucaptors are to 
be amerced, &c. And a bill of mainprise, acknowledged and 
put into court, is good, though it be not inrolled. Jenk. 
Cent. 129. 

‘There is an ancient writ of mainprise, whereby those who 
are bailable, and have been refused the benefit of it, may be 
delivered out of prison, Reg. Orig. 269; F. N. B., 250. 

The writ of mainprise, manucaptio, is a writ directed to 
the sheriff, (either generally when any man is imprisoned for 
a bailable offence, and a bail hath been refused, or especially 
when the offence or course of punishment is not properly 
bailable below,) commanding him to take sureties for the 

risoner’s appearance, nie called mainpernors, and to set 
fim at large. F. N. B. 250; 1 Hal. P. C., 141; Co, Bail 
§ M. c. 10; and see 2 Hawk. P. C. c. 15. § 30. 

Mainpernors differ from bail, in that a man’s bail may im- 
prison or surrender him up before the stipulated day of ap- 
pearance; mainpernors can do neither, but are barely sureties 
for his appearance at the day, Bail are only sureties that 
the party be answerable for the special matter for which they 
stipulate; mainpernors are bound to produce him to answer 
all charges whatsoever. 3 Comm. c. 8. p. 128. cites Co. Bail 
§ M. c. 8; 4 Inst. 179, 

Of the writ of mainprise little notice is taken in the late 
books ; yet the law relating to it seems to be still in force in 
many cases; and consequently in such cases those who are 
bailable, and have been refused the benefit of the bail, may 
still, by virtue thereof, be delivered out of prison; (upon 
their finding sureties to the sheriff that they will appear and 
answer to the crimes alleged against them, before the justices, 
in the writ mentioned, &c.) as those who are imprisoned for 
a slight suspicion of felony, or indicted of larceny before the 
steward of a leet, or of trespass before justices of peace, and 
many other persons. 2 Hawk. P. C. c. 15. § 29. 

The 3 Edw, 1. ¢. 15. directed what prisoners should be 
maainpernatle by the sheriffs, and which not. That statute, 
together with several subsequent acts, was repealed by the 
7 Geo. 4. e, 64, § 32, which empowers justices in certain 
cases to admit ey charged with felony or suspicion of 
felony to bail. See Bail, I. 

MAINSWORN. See Male-sworn. 

MAINTAINORS, Are those that maintain or second a 
cause depending between others, by disbursing money, or 
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making friends, for either party, &c. not being interested 
the suit, or attornies employed therein. 19 Hen. 7. c. U 
See Maintenance, 

MAINTENANCE, [manutenentia,] The unlawful ta 
in hand, or upholding of a cause or person; metaphorical 
drawn from the succouring of a young child that learns to 
by one’s hand ; and in law is taken in the worst sense. 
82 Hen. 8. c. 9. Also it is used for the buying or obtainif 
of pretended rights to lands, Stat. Ibid. 

Maintenance is an offence that bears a near relation’ 
barretry; being an officious intermeddling in a suit that W 
way belongs to one, by maintaining or assisting either pal 
with money, or otherwise, to prosecute or defend it; a pii 
tice that was greatly encouraged by the first introduction 
uses, 4 Comm, c. 10. p. 184, 

Maintenance is either ruralis, in the country; as wht 
one assists another in his pretensions to lands, by taking. 
holding the possession of them for him; or where one sti 
up quarrels or suits in the country: or it is curialis, il 
court of justice; where one officiously intermeddles in a si 
depending in any court, which no way belongs to him, 
he had nothing to do with, by assisting the plaintiff or 4 
fendant with money or otherwise, in the prosecution or d 
fence of any such suit. Co. Lit, 368; 2 Inst. 218; 2 Ri 
Abr. 115. And he who fears that another will maintain | 
adversary, may, by way of prevention, have an original 
grounded on the statutes prohibiting him so to do, 1 Hatt 
P. C. c. 83. § 42; Reg. Orig. 182." 

Who are guilty of Maintenance.—Not only he who 
out his money to assist another in his cause, būt he that | 
his friendship or interest saves him that expense which 
might otherwise be put to, is guilty of maintenance. BM 
Mainten. 7, 14, 17, &e, And if any person officiously g 
evidence, or open the evidence without being called upon’ 
do it; speak in the cause, as if of counsel with the patty 
retain an attorney for him, &c, or shall give any public col 
tenance to another in relation to the suit; as, where one 
great power and interest says that he will spend twel 
pounds on one side, &c. or such a person comes to the 
with one of the parties, and stands by him while his caus?! 
tried, to intimidate the jury; if a juror solicits a judg 
give judgment according to the verdict, after which’ he h 
nothing more to do, &c.; these are acts of maintenance 
Hawk. P. C. c. 83. 

It is said that if a man of great power, not learned in 
law, tells another who asks his advice, that he hath a g0 
title, it is maintenance, 1 Hawk. P. C. c. 83. § 9, In 
any person who is no lawyer, and that hath no interest 
the cause, shall take upon him to do the part of a law 
this will be unlawful maintenance. And after a stl 
begun, no man may encourage either of the parties, or 
them any ald or help; by money ot the like, but he hath t 
interest therein, 22 Hen. 6. c. 6; 19 Edw, 4, c. 3; 2 5! 
Abr, 406. 

But counsel may speak as amicus curice. A man cannot 
guilty of maintenance, in respect of any money given by, 
to another, before any suit is actually commenced; nor 
such to give another advice, as to what action is proper t? 
brought, what method to be taken, or what counsellor o 
torney to be employed; or for one neighbour to go 
another to his counsel, so as he do not give him any mo 
and money may be lawfully ye toa poor man, out ol 
rity, to carry on his suit, and be no maintenance, Att? 
may lay out their money for their clients, to be repaid 
but not at their own expense, on condition of no pù 
no pay, if they carry the cause or lose it. Fitz. Maintem 
3 Rol, Abr. 118; 2 Inst. 564. r. 

Whether an attorney's laying out money for his client 
maintenance, see Freem, 71, 81. 

If a person hath any interest in the thing in di 
though in contingency only, he may lawfully maint!” 






























MAI 


pation relating to it; as if tenant in tail, or for life, be im- 
x ence of oa ketsion or remainder, &e. may maintain the 
Willy atte suit with his own money; and a lessor may 
juti, maintain his lessee, 2 Rol. Abr. 115. A lord may 
maintaining a tenant, in defence of his title; and the 


ten: intain hi 
nup antait his lord : one bound to warrant lands, 


May maint 
him, cone 
















aan ce of the land whereof he i 
him with of master may maintain his servant, and assist 
aT his’ wa loney, but not in a real action, unless he hath some 
relation mee in his hands; and a servant by a reason of 
out hig Ee mintin his master in all things, except laying 
Inst, 308 ney in the master’s suit. 1 Hawk. P. C, c, 83; 
Ba aird may sue in the name of his tenant to try a 
being SS pee agee, not a party in a suit, may, without 
titles tor e maintenance, advance money to support the 
Parties in ananena is justifiable from the priority of the 

Rc he eee Bac. Abr, tit, Maintenance (B.) 3. 7th ed. 
Boods, gino has only an equitable interest in lands or 
Signor of a que trust, or a vendor of lands, or an as- 
Brake aa nd for a good consideration, may lawfully 

such: mother in a suit concerning the thing in which he 
Bethe sec equity. 4 T, R. 450, So where g defendant, 
Tecoven at of another person, defended an action for the 
interest) o a sum of money, in whi the Jatte aimed an 
from a pon his undertaking to indemnify the defendant 
held not peouseduences of the action: this’ agreement was 

A fa Oo amount to maintenance 6 Bing. 299. 

hu apparent to the party, or the 


ther, a son, or an h 
isl He) Lae 

te pana of an heiress apparent, may lawfully lay out money 
either bea to prosecute his suit; and whoever is of kin to 
Continuing e Parties, or related by any kind of affinity still 
Stand by Ter e godfather of either, may also lawfully 
be of counsa o Court and counsel him, and pay another to 
in the ens! for him, but cannot lawfully lay out his money 

Cause, 1 Hawk, c. 83, s. 2 


Mietes est 1. 8 Edn none of the king's 































































part in 








on pain of treble damages. By 
further enforced by 20 Ed. 3. 0. 4, 


s ministers, nor no great man of the realm, 
HES nor nona at ADY other, by sending of letter or other- 

eM to nage’ Other person, great or small, shall take upon 
COMMon waMtain quarrels, to the let and disturbance of the 
he king's counsellors, officers, or servants, 
on whatsoever, shall not sustain quarrels by 
offices and services, and 





under tl 
be divided 

hat ©: 9 
re Higa titles, Sc. are within the meaning of the 
mej tutes reg Sues in the Spiritual Court is not within 
MNtenance jo wns to maintenance, Cro. 549. But 
the 1 Rigg g? Court baron is as much within the purview 
tended vieja’ 25 Maintenance in a court of record. A 
Li, Xt to copyhold lands sold is within the statute 
ep. 26, If A. be owner of land in pos- 
j who hath no right granteth the land, 
tee ate liablen’ upon it be void, yet the grantor and 
tha proren t: Statute, 1 Inst. 869, So where he 
ion Wron, fall, right, and none in truth shall get the 
fully, and then sell the land, &c, But a 
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remainder-man in fee may obtain the pretended title of a 
stranger. 1 Just. 369; 8 Inst. 76,77. And a person who 
hath good right and titlé, at the time of the bargain or lease, 
will not be within the above statute, although neither he nor 
his ancestors have been in possession thereof, &e. for a year 
before. Plowd. 47; Dyer, T4. 

And although the vendor's title rests:merely on an agree- 
ment for the purchase of the estate, the statute does not 
apply. Wood v. Griffiths, Sugd. Vend. & Purch. 488, 7th ed. 

If a person make a lease to try a title in ejectment, unless 
it be to a great man, it is out of the statute 1 Znst, 369; 
Dyer, 374. A lessor having good right to land, but not in 
possession, made a lease of it, and did not seal it on the 
land, it was adjudged within the 32 Hen. 8. c. 9. 1 Leon. 
166, ' 

The Jaw will not suffer any thing in action, entry, &c. to 
be granted over; this is to prevent titles being granted to 
men of substance, to oppress the meaner sort of people. 
1 Inst. 214. Where a bond was given for performance of 
covenants in a lease, and after the covenants being broken, 
the lessee assigned both the lease and bond to another, and 
then the assignee put the bond in suit; this was held main- 
tenance; so it would have been if the lessee had assigned 
the bond and not the lease, and afterwards the covenants 
were broken, and the bond put in suit. Godb. 81; 2 Nels. 
Abr, 1142. 

How punishable. By the common law, persons guilty of 
maintenance may be prosecuted by indictment, and be fined 
and imprisoned; or be compelled to make satisfaction by 
action, &e, And a court of record may commit a man for 
an act of maintenance done in the face of the court. Hetl. 
79; 1 Inst, 368, 

Prosecutions for maintenance are now rarely instituted ; 
where more than one person is implicated in this offence, 
the practice is to indict them for a conspiracy. 

See further on this subject, 1 Hawk. P, C. c. 83; Vin. 
Abr, tit. Maintenance; and tits. Champerty, Embracery, &e. 

MAJOR. A mayor, doth not come from the Latin major, 
but from an old English word maier, i.e. potestas. Cowell. 
ee Mayor. Major is also applied to a person of full age, 
s distinguished from a minor. 

MAJORITY, Sometimes used to distinguish the state of 
being at full age; more usually referred to the only method 
of determining the acts of many, by a majority in numbers. 
The major part of members of parliament enact laws, and 
the majority of electors choose members of parliament; the 
act of the major part of any corporation is accounted the 
act of the corporation; and where the majority is, there, by 
the law, is the whole. By 83 Hen. 8. c. 27. all rules made 
by founders of colleges, &c. whereby the effect of the as- 
sent of the majority is hindered by a minority of negative 
voices, are declared void. 

It is a general rule of law, that where a public trust is to 
be executed bya definite number of persons, it cannot be ex- 
ccuted at any meeting where a majority of the whole number 
is not present, unless there be a custom to the contrary ; 
therefore where a select vestry of twenty-six were appointed, 
e made at a meeting where fourteen were not present, 

ed bad. 9 B. & C k 

MAISNADA. A family, quasi mansionata:* Meigne ; 
Mon. Angl. 2. 219. 

MAISON DE DIEU. A monastery, hospital, or alms- 
house. All hospitals, maisons de Dieu, and abiding places, 
for poor, lame, and impotent persons, erected by the 39 Eli 
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c. 5. or at any time since founded, according to the intent of 
that statute, shall be incorporated and have perpetual suc- 
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cession 21 Jac. 1. c. 1, See Corporation, Hospitals. 
MAISURA, A house or mansion; a farm; from the 
French maison, MS. Antig. i 
MAJUS JUS, Is a writ or law proceeding in some cus- 
tomary manors, in order to a trial of rigbt of land; and the 
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entry in the old books is thus: 4d hanc curiam venit A. B. 
in proprid persond sud et dat Domino, dc. ad vidend. Rotul. 
Curie. Et petit inquirend, utrum ipse habeat Majus jus in 
uno messuagio, Sc. Et super hoc homag. dicunt, §c. Ex 
libro MS. Episcop. Heref. temp. Edw. 3. 

MAKE, facere.) To perform or execute; as to make 
his law, is to perform that law which he hath formerly bound 
himself to; that is, to clear himself of an action commenced 
against him, by his oath, and the oaths of his neighbours. 
Old Nat. Brev. 161; Kitchen, 192. This ancient law seems 
to have been borrowed from the Feudists, who call those 
that came to swear for another in this case Sacramentales. 
See Hotoman, T'he formal words used by him that made his 
law, were commonly these : fear, O ye justices, that I do not 
owe this sum of money demanded, neither ix all nor any part 
thereof, in manner and form declared. So help me God, and 
the contents of this book, Hence, probably, to make oath, is 
to take oath. 

MAKE SERVICES and CUSTOMS, To perform them. 
Old Nat. Brev. 14. 

MALA, A male or port-mail ; a bag to carry letters, &c. 
Old Nat. Brev. 14, 

MALA FIDES. Is opposed to bona fides, and applies to 
the case of a person who possesses a property not his own, 
aad Whict’ he ows, OF might on reflection know, not to be 
his own. 

MALANDRINUS. A thief or pirate. Walsing. 388, 

MALBERGE, Mons placiti, A hill where the people 
assembled at a court, like our assizes; which by the Scots 
and Irish are called parley hills, Du Cange. 

MALECREDITUS. One of bad credit, who is sus- 
pected, and not to be trusted. Fleta, lib. 1. ¢, 88. 

MALEDICTION, aM A curse which was an- 
ciently annexed to donations of lands made to churches and 
religious houses, against those who should violate their rights, 
Si quis autem (quod non optamus) hanc nostram donationem 
infringere temptaverit, perpessus sit gelidis glacierum flatibus 
ei malignorum spirituum; terribiles tormentorum cruciatus 
evasisse non quiescat, nisi prius in regius pænitentiæ gemitibus, 
et purå emendatione emendaverit, Chart. Reg. Athelstani 
Monast. de Wiltune, anno 933, And we read in a charter of 
William de Warren, Earl of Surrey, Venientibus contra hee 
et destruentibus ea, occurrat Deus in gladio iræ et furoris et 
vindictee et Maledictionis æternæ : Servantibus autem hee et 
defendentibus ea, occurrat Deus in pace, gratid et misericordi 
et salute eternd. Amen, Amen, Amen. 

MALESWORN. More accurately perhaps Malsworn; 
sometimes more corruptly still, Mainsworn, In the North 
signifies forsworn. Brownl. 4; Hob. 8. 

MALETENT. Is interpreted to be a toll for every sack 
of wool, by statute. Nothing from henceforth shall be taken 
for sacks of wool, by colour of maletent, &e, 25 Ædw. 1. 
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MALFEASANCE, from the French malfaire, i. e. to of- 
fend.) Is a doing of evil, or transgressing. 2 Cro. 266. 

MALICE. Is a term of law, importing directly wicked- 
ness, and excluding a just cause of excuse: thus Lord Coke, 
in his comment on the words per malitiam says, “ if one be 
appealed of murder, and it is found that he killed the party 
se defendendo, this shall not be said to be per malitiam, be- 
cause he had a just cause.” 2 Inst. 384. 

Amongst the Romans and in the civil law, malitia appears 
to have imported a mixture of fraud and of that which is 
opposite to any and honesty. Cicero speaks of it in 
his treatise de Nat. Deor. lib. 3. sect. 10, 

In its proper or legal sense, this word is different from that 
sense which it bears in common speech. In common accept- 
ation, it implies a desire of revenge, a settled anger against 
a particular person; but this is not the legal sense. Holt, 
ch. J. in considering homicide said, “ some men have been 
Jed into mistakes by not well considering what the passion of 
malice is; they haye construed it to be a rancour of mind 





’ Baas... 
MALICIOUS IN, 
lodged in the person killing, for some considerable ti 
fore the commission of the fact, which is a mistake, 
from the not well distinguishing between hatred and mali 
envy, hatred, and malice, are three distinct passions of 
mind.” Kel. 127. 

In the stat. 25 H. 8. ¢. 8. where mention is made of p 
sons standing mute “ of malice or froward mind,” the wor 
malice, explained by the accompanying words, seems meré 
to signify a wickedness or frowardness of mind in refusi 
to submit to the course of justice, Where the question 
malice has arisen in cases of homicide, the matter for con 
deration has been, whether the act was done with or witho 
just cause or excuse, so that it has been suggested (Chap 
J. MSS, Sum.) that what is usually called malice impli 
the law, would perhaps be expressed more intelligibly to t 
understanding, if it were called malice in a legal sense. § 
title Homicide, 3, VIL. 

Previous to the 7 & 8 Geo. 4. c. 30, it was necessary, undi 
several of the statutes against malicious injuries to proper 
to prove express malice in the offender towards the own 
which frequently rendered it difficult to convict the p: 
But that statute applies, whether the offence be committt 
from malice to the owner of the property or not. See pê 
Malicious Injuries, 1X. 

MALICIOUS INJURIES TO PROPERTY. By # 
7 & 8 Geo. 4. c, 27. all the former statutes relative to 
subject, with a few exceptions hereinafter mentioned, 
repealed, with a view to a consolidation of the law with M 
spect to offences of this description, under the 7 & 8 Geo 
c, 80. Many of the provisions of this act have already be 
given under separate titles, See Cattle, Fence, Fish, Gard 































e, 
The following seems the most convenient arrangement 
such of the clauses of the act as are intended to be notif 
under the present head : 
1. Of injuries to buildings. 
to manufactures and machinery. 





3. —— to mines. 
4, ———— to ships. 
5, —-— to seacbanks, canals, bridges, tu 
gates, fisheries, mill-ponds, &e. 
6, —-—— to stacks of corn, $c. crops, plantati 
c, 
7. —-— to hopbinds and trees. 


8. —— 






to any other property. 
9. The general PE of the statute. 


1. Of injuries to buildings. 


By § 2. maliciously setting fire to any church or chif 
or to any chapel for the religious worship of persons dis 
ing from the united Church of England and Ireland 
registered or recorded, or to any house, stable, coach 
outhouse, warehouse, office, shop, mill, malthouse, hop 
barn, or granary, or to any building or erection used in 
ing on any trade or manufacture, or any branch thet 
whether the same or any of them respectively shall the 
in the possession of the offender, or in the possessid 
any other person, with intent thereby to injure or deff 
any person, is a capital offence. 

By § 8. if any persons riotonsly and tumultuously 
sembled together to the disturbance of the public P 
shall unlawfully and with force demolish, pull down, | 
stroy, or begin to demolish, pull down, or destroys 
church, &c. (as in the above section) or any machi 
whether fixed or moveable, prepared for or employed í 
manufacture, or in any branch thereof, or any steam 
or other engine for sinking, draining, or working any ™ 
or any staith, building, or erection used in conducting 
business of any mine, or any bridge, waggon-way, 01M 
for conveying minerals from any mine, every such 0 
shall be guilty of felony, and being convicted, shall 
leath, 






























ALICIOUS INJURIES, 2, 3, 4. 


2. Of injuries to manufactures and machinery. 


aH §,8. if any person shall maliciously cut, break or de- 
any goode ‘amage with intent to destroy or to render useless 
any Gnat oF article of silk, woollen, linen, or cotton, or of 
or mixed elie of those materials mixed with each other, 
Piece pais any other material, or any framework-knitted 
Or frame king: hose, or lace respectively, being in the loom 
i, rA or on any machine or engine, or on the rack or 
or shall Silas fal stage, process, or progress of manufacture ; 
ags Walawfully and maliciously cut, break, or destroy, or 
warp or sh à intent to destroy or to render useless, any 
ae ae 1 silk, woollen, linen, or cotton, or of any 
mixed Pegs of those materials mixed with each other, or 
chine, engi any other material, or any loom, frame, ma- 
mover! ble ine, rack, tackle, or implement, whether fixed or 
throwin Maha for or employed in carding, spinning, 
ferne ret¥ing, fulling, shearing, or otherwise man 
y ly Preparing any such goods or articles; or shall 
intent to an into any house, shop, building, or place, with 
offender sh, His any of the offences aforesaid, every such 
liatie ne be guilty of felony, and being convicted shall 
to be transported beyond the seas for life, or for 


any te 
exter NOt less than seven years, or to be imprisoned not 
diti 





ion a8 four years; and if a male, to be whipped, in ad- 
0 such imprisonment. 
stro’, §, if any person shall maliciously cut, break, or de- 
any thron ‘amage with intent to destroy or to render useless, 
fixed or g machine, or any machine or engine, whether 
ture wios cable, prepared for or employed in any manu= 
ljen, or Bee (except the manufacture of silk, woollen, 
materai 0n goods, or goods of any one or more of those 
materia) opil with each other, or mixed with any other 
ah or any framework-knitted piece, stocking, hose, or 
convicted 2 ech offender shall be guilty of felony, and being 
for the ta hall be liable to be transported beyond the seas 
ceeding a of seven years, or to be imprisoned not ex- 
dition fo gop ears; and if a male, to be whipped in ad- 
0 such imprisonment. 


3. Of injuries to mines. 


B; da 
canes? E ymaliciously setting fire to any mine of coal or 
By gg ÎS # capital offence. 
into any ap aliciously causing any water to be conveyed 
Cating ‘the ine, or into any subterraneous pee communi- 
Such, Sane at; with intent thereby to destroy or damage 
roi ay to hinder or delay the working thereof, or 
down, ‘All ge’, like intent, unlawfully and maliciously pull 
Wor th is obstruct any airway, waterway, drain, pit, 

jects the, ch or belonging to any mine, is a felony, and 
en year, lender to be transported beyond the seas for 
ind ifa S, or to be imprisoned not exceeding two years ; 
Ment; » Male, to be whipped, in addition to such imprison- 
damage povided that this provision shall not extend to any 
Joining anmitted under ground by any owner of any ad- 
Employed ipo 1 Working the same, or by any person duly 

Yed in such working. 


maging 7. paliciously pulling down or destroying, or da- 
engine à intent to destroy or render useless, any steam 


or other engine for sinking, draining, or working any 
the business Stith building, or erection used in conducting 
tunk for oor any mine, or any bridge, waggonway, or 
engine, saith, Png minerals from any mine, whether’ such 
trunk þe uty building, erection, bridge, waggonway or 
liable to 4 Co™pleted or in an unfinished state, is a felony, 


i i . 
And see'§ 5, the punishments Jast mentioned. 


By go, ma, OF injuries to ships 

8 any shiniliciously setting fire to or in anywise destroy- 

M unfinishdy Of Vessel, whether the same be complete or in 
state, or setting fire to, casting away, or in any- 


B; 


ha 





MALICIOUS INJURIES, 5. 


wise destroying any ship or vessel, with intent thereby to 
prejudice any owner or part owner of such ship or vessel, or 
of any goods on board the same, or any person that hath 
underwritten or shall underwrite any policy of insurance 
upon such ship or vessel, or on the freight thereof, or upon 
any goods on board the same, is a capital felony. 

By § 10. maliciously damaging, otherwise than by fire, any 
ship or vessel, whether complete or in an unfinished state, 
with intent to destroy the same, or to render the same use- 
less, is also a felony punishable with transportation for seven 
years, or imprisoned not exceeding two years; and if the 
offender be a male, with whipping. 

By § 11. if any person shall exhibit any false light or 
signal, with intent to bring any ship or vessel into danger, 
or shall unlawfully and maliciously do any thing tending to 
the immediate loss or destruction of any ship or vessel in 
distress, or destroy any part of any ship or vessel which 
shall be in distress, or wrecked, stranded, or cast on shore, 
or any goods, merchandize, or articles of any kind belong- 
ing to such ship or vessel, or shall by force prevent or im- 
pede any person endeavouring to save his life from such 
ship or vessel (whether he shall be on board or shall have 
quitted the same,) every such offender shall be guilty of a 
capital felony. 

‘And see post as to injuries to the king’s ships. 





5. Of injuries to sea banks, canals, bridges, turnpike gates, 
fisheries, mill ponds, &. 

By § 12. maliciously breaking down or cutting down an 

sea bank or sea wall, or the bank or wall of any river, canal, 
or marsh, whereby any lands shall be overflowed or d: 
maged, or shall be in danger of being so, or throwing down, 
levelling, or otherwise destroying any lock, sluice, flood- 
gate, or other work on any navigable river or canal, is a 
felony, subjecting the offender to be transported for life, or 
for not less than seven years, or to be imprisoned not exceed- 
ing four years; and, if a male, to be whipped, in addition 
to such imprisonment ; and maliciously cutting off, drawing 
up, or removing any piles, chalk, or other materials fixed in 
the ground, and used for securing any sea bank or sea wall, or 
the bank or wall of any river, canal, or marsh, or opening 
or drawing up any floodgate, or doing any other jiy or 
mischief to any navigable river or canal, with intent and so 
as thereby to obstruct or prevent the carrying on, com- 
leting, or maintaining the navigation thereof, is also a fe- 
ony punishable with seven years papra or im- 
prisonment for two years; and if the offender be a male, 
whipping. 

By § 13. maliciously pulling down or in anywise destroy- 
ing any public bridge, or doing any injury with intent and 80 
as thereby to render such bridge or any part thereof danger- 
ous or impassable, is a felony, subjecting the offender to be 
transported for life, or for not less than seven years, or to 
be imprisoned for not exceeding four years; and if a male, 
to be whipped, in addition to such imprisonment, 

By § 14. if any person shall unlawfully and maliciously 
throw down, level, or otherwise destroy, in whole or in 
part, any turnpike gate, or any wall, chain, rail, post, bar, or 
other fence belonging to any turnpike gate, or set up or 
erected to prevent passengers passing by without paying 
any toll directed to be paid by any act or acts of parliament 
relating thereto, or any house, building, or weighing engine 
erected for the better collection, ascertainment, or security 
of any such toll, every such offender shall be guilty of a 
misdemeanor, and being convicted, shall be punished ac- 
cordingly. à NNE 

By § 15. maliciously breaking down or otherwise destroy- 
ing the dam of any fishpond, or of any water which shall be 
private property, or in which there shall be any private right 
of fishery, with intent thereby to take or destroy any of the 
fish in such pond or water, or so as thereby to cause the loss 
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MALICIOUS INJURIES, 6, 7, 8. 
or destruction of any of the fish, or putting any lime ‘or 
other noxious material in any such pond or water, with in- 
tent thereby to destroy any of the fish therein, or breaking 
down or otherwise destroying the dam of any millpond, is 
a misdemeanor, and punishable with transportation for seven 


years, or imprisonment for two years; and if the offender 
be a male, with whipping. 


6. Of injuries to stacks of corn, Sc. crops, plantations, $c. 

By § 17. maliciously setting fire to any stack of corn, 
grain, pulse, straw, hay, or wood, is a capital felony; and 
maliciously setting fire to any crop of corn, grain, or pulse, 
whether standing or cut down, or to any part of a wood, 
coppice, or plantation of trees, or to any heath, gorze, furze, 
or fern, wheresoever the same may be growing, is a felony, 
subjecting the offender to seven years transportation, or two 
years imprisonment; and if a male, whipping. 


7. Of injuries to hopbinds and trees. 

By § 18. maliciously cutting or otherwise destroying any 
hopbinds growing on poles in any plantation of hops, is a 
felony, punishable with transportation for life or not less than 
seven years, or imprisonment for four years, and whipping. 

By § 19. maliciously cutting, breaking, barking, rooting up, 
or otherwise destroying or damaging the whole or any part 
of any tree, sapling, or shrub, or any underwood, respec- 
tively growing in any park, pleasure ground, garden, orchard, 
or avenue, or in any ground adjoining or belonging to any 
dwelling-house (in case the amount of the injury done shall 
exceed the sum of one pound,) is a felony, subjecting the 
offender to be transported for seven years, or to be im- 
prisoned for not exceeding two years; and if a male, to be 
whipped; and maliciously cutting, breaking, barking, rooting 
up, or otherwise destroying or damaging the whole or any 
part of any tree, sapling, or shrub, or any underwood, re- 
spectively growing elsewhere than in any of the situations 
hereinbetore mentioned, is also a felony (in case the amount 
of the injury done shall exceed the sum of five pounds,) 
liable to any of the punishments hereinbefore last men- 
tioned. 

By § 20. if any person shall unlawfully and maliciously 
cut, break, bark, root up, or otherwise destroy or damage 
the whole or any part of any tree, sapling, or shrub, or any 
underwood, wheresoever the same may be respectively grow- 
ing, the injury done being to the amount of one shilling at 
the least, every such offender, being convicted before a 
justice of the peace, shall for the first offence forfeit and 
pay, over and above the amount of the injury done, not ex- 
ceeding five pounds; and if any person so convicted shall 
afterwards be guilty of any of the said offences, and shall be 
convicted thereof in like manner, he shall for such second 
offence be committed to the common gaol or house of cor- 
rection, there to be kept to hard labour for not exceeding 
twelve calendar months ; and if such second conviction shall 
take aplace before two justices, they may further order the 
offender, if a male, to be whipped, after the expiration of 
four days from the time of such conviction; and if any 
person so twice convicted shall afterwards commit any of 
the said offences, such offender shall be deemed guilty of 
felony, and being convicted, shall be liable to any of the 
inishments which the court may award for the felony herein- 
Bettie last mentioned. 

Dwarf apple and pear trees are trees within the statute, 
R. & R. 373. 

As to injuries to fruit, &c. see Gardens, 


8. Of injuries to any other property. 

By § 24. if any person shall wilfully or maliciously commit 
any damage, injury, or spoil to or upon any real or personal 
property whatsoever, either of a public or private nature, 
for which no remedy or punishment is hereinbefore pro- 





vided, every such person, Pag convicted thereof bef 
justice of the peace, shall forfeit such sum of money. 
shall appear to the justice to be a reasonable compens 
for the damage, injury, or spoil so committed, not exceed 
five pounds ; which sum of money shall, in the case of 
vate property, be paid to the party aggrieved, except wh 
such party shall have been examined in proof of the offend 
and in such case, or in the case of property of a public 
ture, or wherein any public right is concerned, the mon 
shall be applied in such manner as every penalty imposed 
a justice i the peace under the act is hereinafter directed! 
be applied; and if such sum of money, together with 
(if ordered,) shall not be paid either immediately after 
conviction, or within such period as the justice shall at 
time of the conviction appoint, the justice may commit M 
offender to the common gaol or house of correction, 

to be imprisoned only, or to be imprisoned and kept to hat 
labour, as the justice shall think fit, for not exceeding t) 
calendar months, unless such sum and costs be sooner pait 
provided that nothing herein contained shall extend to 
case where the party trespassing acted under a fair and 
sonable sup position that he had a right to do the act co 
plained of, nor to any trespass, not being wilful and m 
licious, committed in hunting, fishing, or in the pursuit 
game, but that every such trespass shall be punishable 
the same manner as before the passing of the act, 


9. The general provisions of the statute, 


By § 25. every punishment and forfeiture by the act il 
posed on any person maliciously committing any offen 
whether the same be punishable upon indictment or up 
TOCO mAr Eey ioen. anal! equally apply and be enfore 
whether the offence shall be ONE malice ¢? 
ceived against the owner of the property in respect of wh 
it shall be committed, or otherwise. 

By § 26. in the case of every felony punishable under # 
act, every principal in the second degree, and every ace 
sory before the fact, shall be punishable with death or o! 
wise, in the same manner as the principal in the first 
is by this act punishable; and every accessory after the ! 
to any felony punishable under this act, shall, on convicti® 
be liable to be imprisoned for not exceeding two years; ™ 
every person who shall aid, abet, counsel, or procure 
cominission of any misdemeanor punishable under this 
shall be liable to be indicted and punished as a pri 
offender, 

By § 27. where any person shall be convicted of any 
dictable offence punishable under the act, for which impri! 
ment may be awarded, the court may sentence the offent 
to be imprisoned, or to be imprisoned and kept to hard 
bour, in the common gaol or ees of correction, and a! 


direct that the offender shall be kept in solitary confine™ 
for the whole or any portion or portions of such impris? 
ment, or of such imprisonment with hard labour. 

By § 28. for the more effectual apprehension of al 
fenders against the act, it is enacted, that any person fo 
committing any offence against the act, whether the same! 
punishable upon indictment or upon summary convieti® 


may be Srmeliately apprehended without a warrant, by 
peace officer, or the owner of the property injured, % 
servant, or any person authorized by him, and forth 
taken before some neighbouring justice of the peace, t0 
dealt with according to law. 

By § 29. the prosecution for every offence punishable: 
summary conviction under the act, shall be commences 
three calendar months; an. the evidence of the party 
grieved shall be admitted in proof of the offence, ani 
the evidence of any inhabitant of the county, riding, 9 
vision in which the offence shall have been committe’ 
withstanding any forfeiture incurred by the offence, miy 
payable to the general rate of such county, &c. 
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fs 30. where any person shall be charged on the oath 
any Ah k witness, before any justice of the peace, with 
oe offence, the justice may summon the person charged 
moe is a time and place to be named in such summons ; 
the dae’ Stall not appear accordingly, then (upon proof of 
ivem qier¥ige of the summons upon such person, by de- 
at his g F same to him personally, or by leaving the same 
to po Seal place of abode,) the justice may either proceed 
on ear and determine the 
self o Prehending such person and bringing him before him- 
Peon other justice of the peace; or the justice before 
fit) mike charge shall be made may (if he shall so think 
special ah any previous summons (unless where otherwise 
S Te irected) issue such warrant; and the justice be- 
shae bom the person charged shall appear or be brought, 
Proceed to hear and determine the case, 
ADAN where any offence is by this act punishable on 
ti a tiedon either for every time of its commission, 
only, an ne first and second time only, or for the first time 
con any Person who shall aid, abet, counsel, or procure the 
justice in of such offence, sh all, on conviction before a 
seguont ae Peace, be liable for every first, second, or sub- 
he ol ence of aiding, abetting, counselling, or procuring, 
guilty spew habe and punishment to which a person 
tipal off a first, second, or subsequent offence as a prin- 
Offender is by the act made liable, 
‘pon sum 
3: 
Mnie 
Posed as a 
immediate): 
the me 
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Gender to the 
lab ua prisone 
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MALICIOUS INJURIES, 9. 


liberate such person if in custody; and the court at such 
sessions shall hear and determine the matter of the appeal, 
and shall make such order therein, with or without costs to 
either party, as to the court shall seem meet; and in case of 
the dismissal of the appeal, or the affirmance of the convic- 
tion, shall order and adjudge the offender to be punished ac- 
cording to the conviction, and to pay such costs as shall be 
awarded, and shall, if necessary, issue process for enforcing 
such judgment. 

By § 39. no such conviction or adjudication made on 
appeal therefrom, shall be quashed for want of form, or be 
removed by certiorari or otherwise into any of his majesty’s 
superior courts of record; and no warrant of commitment 
shall be held void by reason of any defect therein, provided 
it be therein alleged that the party has been convicted, and 
there be a good and valid conviction to sustain the same. 

By § 40. every justice of the peace, before whom any 
person shall be ‘convicted of any offence against this act, 
shall transmit the conviction to the next court of general or 
quarter sessions which shall be holden for the county or 
place wherein the offence shall have been committed, there 
to be kept by the proper officer among the records of the 
court; and upon any indictment or information against any 
person for a subsequent offence, a copy of such conviction, 
certified by the prover officer of the court, or proved to be 
a true copy, shall be sufficient evidence to prove a conviction 
for the former offence, and the conviction shall be presumed 
to have been unappealed against until the contrary be shown. 

By § 41. persons acting in the execution of all ‘actions and 
prosecutions to be commenced against any person for any 
thing done in pursuance of this act, shall be laid and tried in 
the county where the fact was committed, and shall be com- 
menced within six calendar months after the fact committed, 
and not otherwise; and notice in writing of such action, and 
of the cause thereof, shall be given to the defendant one 
calendar month at least before the commencement of the ac- 
tion; and in any such action the defendant may plead the 
general issue, and give this act and the special matter in evi- 
dence at any trial to be had thereupon; and no plaintiff 
shall recover in any such action if tender of sufficient amends 
shall have been made before such action brought, or if a suf- 
ficient sum of money shall have been paid into court after 
such action brought, by or on bebalf of the defendant ; and 
if a verdict shall pass for the defendant, or the plaintiff 
shall become nonsuit, or discontinue any such action after 
issue joined, or if, upon demurrer or otherwise, judgment 
shall be given against the plaintiff, the defendant shall re- 
cover his full costs as between attorney and client, and have 
the like remedy for the same as any defendant hath by law 
in other cases; and though a verdict shall be given for the 
plaintiff in any such action, such plaintiff shall not have 
costs against the defendant, unless the judge before whom 
the trial shall be shall certify his approbation of the action, 
and of the verdict obtained thereupon. 

By § 42. nothing in the act contained shall extend to 

Scoland or Ireland. 
By § 48. where any felony or misdemeanor punishable 
under the act shall be committed within the jurisdiction of 
the admiralty of England, the same shall be dealt with, in- 
quired of, tried, and determined in the same mahner as any 
other felony or misdemeanor committed within that juris- 
diction. 

The following statutes were not included among those re- 
pealed by the 7 & 8 Geo. 4. ¢. 27. and me still in force. 

By the 12 Geo, 3. e 24 § 1. if any person, shail wilfully 
and maliciously set on fire or burn, or otherwise destroy, or 
cause to be so done, or aid, procure, abet, or assist in so 
doing, any of his majesty’s ships or vessels of war, whether 
on float, or building or repairing in any private yards, or any 
of his majesty’s arsenals, magazines, dock-yards, rope-yards, 
vietualling offices, or any of the buildings erected therein, 
or belonging thereto, or any timber or materials there placed 


























MALT. 
for building, repairing, or fitting out of ships or vessels ; 
or any of his majesty’s military, naval, or victualling stores, 
or ale ammunition of war, or any place or places where 
the same shall be kept, placed, or deposited, he is guilty of 
a capital felony. 

By § 2. any person who shall commit any of such of- 
fences out of the realm may be indicted and tried in any 
county within the realm. 

By the 4 Geo, 3. c. 37. for establishing and incorporating 
the British Linen Company, it is enacted, § 16, “that if 
any person shall, by day or night, break into any house, shop, 
cellar, vault, or other place or building, with intent to steal, 
cut, or destroy any linen belonging to any manufactory, or 
the looms, tools, or implements used therein, or shall wilfully 
or maliciously cut in pieces or destroy any such goods, either 
when exposed to bleach or dry, every such offender shall be 
guilty of felony, and shall suffer as in cases of felony with- 
out benefit of clergy.” 

By the 13 Geo. 3. c. 98, §29. for incorporating the British 
Plate Glass Company (revived by 33 Geo. 3, e. 17. § 21.) 
it is enacted, “that if any person or persons shall, by day or 
night, break into any house, shop, cellar, vault, or other 
place or building belonging to the said manufactory, or 
wherein the same shall be then carrying on, with intent to 
steal, cut, break, or otherwise destroy any glass or plate 
glass, wrought or unwrought, or any materials, tools, or im- 
plements, used in, for, or about the making thereof, or an 
goods and wares belonging to the said manufactory, or shall 
steal or wilfully or maliciously cut, break, or otherwise de- 
stroy any such glass, materials, tools, or implements, every 
such offender, being lawfully convicted, shall be guilty of 
felony, and be transported for not exceeding seven years,” 

By the 54 Geo, 3. c. 42. the destruction of goods in the 
course of manufacture, and of the machinery employed 
therein, are felonies punishable with transportation br life 
or years, Its provisions seem to be embodied in the 3d sec- 
tion of the 7 & 8 Geo. 4. c. 30. See ante, 2. 

The enactments of the 7 & 8 Geo. 4. c. 29. with respect to 
destroying records, wills, title-deeds, and other documents, 
have already been noticed under tit. Larceny, I. 

MALIGNARE. To malign, to slander; it has been inter- 
preted to maim, See Leg. Hen. 1. e. 11. 

MALIGNUS, i. e. Diabolus. 

MALO GRATO. In spite; unwillingly. Hence the 
Breheh matré; and the olde Boglab, magré: SLibertatem 
ecclesia, &c. malo grato stabilierunt, i. e. he being unwilling. 
Mat. Paris, 1245. 

MALT. By stat. 12 An. st. 1. c. 2. no malt shall be im- 
ported on pain of forfeiting the same and the value thereof. 

The intercourse of malt between Great Britain and Ire- 
land is now permitted and regulated under stat. 50 Geo, 3. 
ec. 34, 53. 

Malt may be exported from any part of the United King- 
dom without duty or bounty, 54 Geo. 3. c. 69. 

By the 7 & 8 Geo, 4. c. 52. the laws relative to the making 
of malt, and the revenue of excise thereon, were consolidated 
and amended ; but many of its provisions have been repealed 
and others substituted by the 11 Geo. 4. and 1 Will, 4. e. 17. 

By the 1 & 2 Will. 4. c. 55. the laws for suppressing the 
illicit making of malt, and distillation of spirits in Ireland, 
were consolidated and amended, and a variety of former acts 
repealed. 

y the 2 Will. 4. ¢. 29. the allowance in spirits made from 
malt only, in Scotland and Ireland, was reduced. 

By the act for the general regulation of the customs, 3 & 4 
will, 4, c. 52. § 58. malt is prohibited to be imported under 
the penalty of forfeiture, but by § 59. it may be warehoused 
for exportation. 

There was formerly not only a direct heavy duty on malt, 
but another on beer, which together were equivalent to an 






















ad valorem tax of from 140 to 175 per cent. The beer 
was however repealed in 1830, j 

MALT-HOUSE. See Malicious Injuries, I. 

MALT MULNA. A quern, or malt-mill. 
Lives of the Abbots of St. Albans, &e. 

MALT-SHOT. ` Malt-scot. Some payment for maki 
malt. Somner of Gavelkind, p. 27. 

MALVEILLES, from Fr. malvoillance.| Is used in 0 
ancient records, for crimes and misdemeanors, or malicio 
practices, Record, 4 Edw. 3. 

MALVEISA. A warlike engine to batter and beat dow 
walls. Matt. Paris. 

MALVEISIN, Fr. mawoais voisin, malus vicinus.) An 
neighbour. 

MALVEIS PROCURORS, Are understood to be st 
as used to pack juries, by the nomination of either party! 
a cause, or other practice. Artic. super Chart. cap. 10. 

MALUM IN SE, Our law books make a distin 
between malum in se and malum prohibitum., Vaugh. 3 
All offences at common law are generally in mala in se; 
playing at unlawful games, and frequenting of tavern: 
are only mala prohibita to some persons, and at certain ti 
and not mala in se. 2 Rol, Abr. 855. See Homicide, Il. 

MAN, ISLE OF. Anisland off the coast of Cumberl 
Westmoreland, and Lancashire, in the channel that pi 
Ireland from England. 

This island was a distinct territory from England, 
out of the power of our chancery, or of original writs whi 
issue from thence. And in the case of the far] of Derby, 
was adjudged, that no man had any inheritance in this is 
but the earl and the bishop; and that they are governed 
laws of their own, so that no statute made in England 
bind there without express words, in the same manner a 
Ireland. 1 Inst. 9; 4 Inst. 284; 7 Rep. 21; 2 And. 115 

According to Blackstone, it seems that this distinction 
still preserved; he states that it is a distinct territory ft 
England, and is not governed by our laws; neither doth # 
act of parliament extend to it, unless it be particularly nat 
therein; and then an act of parliament is binding there 
Comm. 105 ; Introd. § 4; cites 4 Inst, 284; 2 And. 116. 

It was formerly a subordinate feudatory kingdom subjf 
to the kings of Norway; then to King Joki and Henry 
of England; afterwards to the kings of Scotland; and 
again to the crown of England; an length we find É 

enry IV. claiming the island by right of conquest, ™ 
ispoding oP ib tothe Ekl of- Northumberland; upon wh 
attainder it was granted by the name of the Lordship 
Man, to Sir John de Stanley, by letters patent, 7 Mel 
In his lineal descendants it continued for eight generat! 
until the death of Ferdinando, Earl of Derby, A. D, 14 
when a controversy arose concerning the inheritance thet 
between his daughters and William his surviving brot 
upon which, and a doubt that was started concerning, 
validity of the original patent, the island was seise 
Queen Elizabeth's hands, and afterwards various grants 
made of it by King James I. All which being expired, 
surrendered, it was granted afresh in 7 Jac. 1. to Willt 
Earl of Derby and the heirs male of his body, with rem 
der to his heirs general: and by a private act of that ya 
chap. 4. confirmed and assured ‘to the right heirs 
Lord Stanley, seventh Earl of Derby, with the restri 
the power of alienation. On the death of James theg 
Earl of Derby, A. D. 1785, the male line of Earl Wih 
failing, the Duke of Athol succeeded to the island, as 
general by a female branch. In the mean time, thou! 
title of King had long been disused, the Earls of Det? 
Lords of Man, had maintained a sort of royal aut 
therein, by assenting to or dissenting from laws, and 
cising an appellate jurisdi et, though no Lng 
or process from the Courts of Westminster was ol 
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MANCA. 


FRG in Man, an appeal lay from a deeree of the Lord 
1P. Wh island, to the King of Great Britain in council. 
ia $29. But the distinct jurisdiction of this little 
poerdinate royalty being found inconvenient for the pur- 
poses of public justice, and for the revenue, (it affording a 
oa ‘odious asylum for debtors, outlaws, and smugglers,) 
$o ority was given to the treasury, by 12 Geo. 1. c. 28. 
hor the interest of the then proprietors for the 
inte the Crown; which purchase was at length completed 
the poe 1765, and confirmed by 5 Geo. 3. c. 26. called 
£70, ers Act; whereby, in consideration of the sum of 
£70,000, the whole island and all its dependencies so granted 
mil desi (except the landed property of the Athol fa- 
ete eir manorial rights and emoluments, and the patron- 
Taalin an bishoprick, and other ecclesiastical benefices,) are 
Fem ae ly vested in the crown, and subjected to the regu- 
“ hae of the British excise and customs. By 45 Geo. 3. 
Dake i further compensation was made by paying to the 

tery of Athol, and the heirs general of the seventh Earl of 
nee an annuity equal to one fourth of the revenue of the 
paid ms at that time arising within the Isle of Man; to be 

annually out of the British Consolidated Fund, 








form bishoprick of Man, or Sodor, or Sodor and Man, was 
u EA within the province of Canterbury, but annexed to 
at of York by 33 H. 8. ¢. 31. 





tat. 11 Geo. 3, c. 52. (amended by 54 Geo, 3. c. 143. 
= Provides for the repairing y MAT J 
l whi ae (except revenue acts) having as yet been passed 
ofthe paterfere with the private laws or general immunities 
as eaae of Man, it still remains as commodious an asylum 
B ‘er for debtors and outlaws. 
the ARN 6 G. 4. c. 115, the laws regulating the trade of 
an fe of Man and the duties of customs were consolidated 
C Piee and that statute was followed by several 
3 Aw all of which were consolidated into one act by the 
D W. 4. ©. 60. 
y vu of the last mentioned statute, foreign goods are 
exported from the Isle of Man to any part of the 
ingdom, under the penalty of forfeiture, together 
he ships, &e, used therein, &e, § 12. 
if are also many clauses in the 3 & 4 W, 4, c. 52. 
led by 4 & 5 IW. 4. c. 89.) for the general regulation 
Ca the 3 & 4 W. 4, c. 53, for the prevention 
ment oi Basi in the 3&4 W. for the encourage- 
6.65, p Sh shipping and navig in the 3& 4 W. 4, 
4, Ot the registering of British vessels; in the 3 & 4 
ai 57, for the warehousing of goods; and in the 3 & 4 
to the 128: granting certain bounties of customs ; relating 
e tr 


hited ie of the Isle of Man, and its intercourse with the 


‘or i 3 
further particulars relative to the Isle of Man, see Com, 


Die, title Navigation, (F. 2); and tit. Navigation Acts. 
, MANAGAS old woman. Gero. of Tilb. cap. 95. 
a eee from the Fr. manage or manance, a dwel- 
eas, titing.] Is a mansion-house or dwelling-place— 
A a e managium meum cum pertinentiis, Se. Mon. 
ANBO 825, Blount, Cowell. 
lomicige, VEs Sax] A compensation or recompence for 
Yassa], Particularly due to the lord for killing his man or 
Ezplica lm: de Conc. vol. 1. p. 662, See Lambard in his 
in Saxon Words, verbo Aistimatio, and Hoveden, 
ne ore annal, suor, fol, 344. and title Bote. 
Valued at ship V35 & Square piece of gold coin, commonly 
OF sityert {biPty pence; and mancusa was as much as a mark 
hand, “ine its name from manu cu , being coined with 
NOt always aff, Canut. But the manca and mancus were 
laed at fe Of that value ; for sometimes the former was va- 
axons, Way nings, and the latter, as used by the English 
tolidie etima Uel in value to our half-crown. Manca se 
‘aya, snl Leg. H. 1. c. 69. Thorn in his Chronicle 
usa est pondus duorum solidorum § sex denariorum; 


(amen, 
the 






























ingdom, 


























MANDAMUS. 


and with him agrees Du Cange, who says that twenty mance 
make fifty shillings. Manca and mancusa are promiscuously 
used in the old books for the same money. Spelm. 
MANCH. Is sixty shekels of silver, or seven pounds and 
ten shillings; and one hundred shekels of gold, or seventy- 
five pounds. Merch Dict. 
y MANCHI SLAI Its collegiate church, how visitable. 
Heo, 2. €. 
MANCIPLE, manceps.] A clerk of the kitchen, or ca- 
terer; an officer in the Inner Temple was anciently so called, 
who is now the steward there, of whom Chaucer, our ancient 
poet, sometime a student in that house, thus writes : 


A Manciple there was within the Temple, 
Of which achatours might take ensample, Se. 


Cowell, 





This officer still remains in colleges. 


MANDAMUS. 


A Prerogative Writ, introduced to prevent disorder from 
a failure of justice and defect of police; and, therefore, ought 
to be used on all occasions where the law has established no 
specific remedy; and where in justice and good government 
there ought to be one, 3 Burr, 1205. See 1 Black. Rep. 
552; Cowp. 878, 

This writ is granted to prevent failure of justice, and for 
the execution of the common law, or of a statute, or of the 
king's charter; but not as a private remedy to the party ; 
unless in case of a member or officer of a corporation, if 
deprived of his office or franchise without sufficient cause, 
to whom this remedy by mandamus is given, by 9 Anne, c. 20. 
(see post.) Hardw. 99. 

The general jurisdiction and superintendency of the King’s 
Bench over all inferior courts to restrain them within their 
bounds, and to compel them to execute their jurisdiction, 
whether such jurisdiction arises from a modern charter, sub- 
sists by custom, or is created by act of parliament, yet, being 
in subsidium justitiæ, is now exercised in a vast variety of 
instances. But though these kind of writs are daily awarded 
to judges of courts to give judgment, or to proceed in the 
execution of their authority, yet they are never granted to 
aid a jurisdiction, but only to enforce the execution of it; 
nor are they ever granted where there is another proper re- 
med Dict. 

This is a writ of right, which the superior court is obliged 
to issue, in the ordinary form, without imposing any terms on 
him who demands it. 3 New Abr, But though it be a writ 
of right, yet the court seldom grants it, without giving the 
party to whom it is prayed a day to show cause why it should 
not issue; also such matter must be laid before the court, by 
which it may appear that the party is entitled to it. 3 New 
Abr. And though the Court of King's Bench be entrusted 
with this jurisdiction of issuing out writs of mandamus, yet 
they are not obliged to do so in all cases wherein it may 
seem proper, but herein may exercise a discretionary power, 
as well in refusing as granting such writ; as where the end 
of it is merely to try a private right; where the granting it 
would be attended with manifest hardships and difficulties, 
Re. So even since the statute 11 Geo. 1. 0. 4. (see post,) for 
obliging corporations to elect officers, it hath been held, that 
this court hath a discretionary power of refusing a writ for 
that purpose, but may first receive information about the 
election, and, if dissatisfied about the right, may send the 
parties to try it in an information. 2 Stra, 1003. 

And in the 2 7. R. 385, it was said by Ashurst, J., that an 
application for mandamus is an application to the diseretion 
of the court, and that a mandamus is a prerogative writ, and 
is not a writ of right, See also 12 Hast, 336; 1 B. § C. 4895 
9 B. & C. 456. y 

According to Blackstone, a writ of mandamus (considered 
as a remedy for the refusal or neglect of justice) is in genera 




















a command, issuing in the king's name from the Court of 
King’s Bench, and directed to any person, corporation, or 
inferior court of judicature, within the king’s dominions ; 
requiring them to do some particular thing therein specified, 
which appertains to their office and duty, and which the 
Court of King’s Bench has previously determined, or at least 
supposes to be consonant to right and justice. 

It is a high prerogative writ of a most extensive remedial 
nature, and may be issued in some cases where the injured 
party has also another more tedious method of redress, as in 
the case of admission or restitution to an office ; but it issues 
in all cases where the party hath a right to have any thing 
done, and hath no other specific means of compelling its per- 
formance. 3 Comm, c. 7. p. 110. 


Where, however, the party has a complete and specific 


redress at law, it is conceived that the circumstance of its 
being a more tedious method will not be sufficient to warrant 
the court in granting a mandamus. For there must be a 
specific legal right, as well as the want of a specific legal 
remedy, in order to found an application for a mandamus, 
Per Lord Elenborough, 8 East, 219, But where the remedy 
is inadequate, the writ may issue ; thus, where a party refuses 
to do some act which by law he ought to do, and the non- 
feasance of which is injurious to the public, though this be 
an indictable offence, that will not prevent the issuing of a 
mandamus, for the indictment will not directly compel the 
performance of the act; the offender may be fined or im- 
prisoned, but if he be obstinate, the party injured has no 
complete remedy. 2 B. § 4. 646. Neither does the instance 
put by Mr. Justice Blackstone, of an admission to an office, 
seem to be in point; for though a mandamus will undoubtedly 
lie for such a purpose, yet it lies specifically, because the 

arty without it would have no legal remedy by action. It 
is proper also to add another qualification; if the right in 
dispute be strictly and wholly private, the court will not 
interfere: a mandamus is properly a writ to compel the per- 
formance of public or, at least, official duties; and therefore 
the court, considering’ the Bank of England as a mere cor- 
poration of private traders, so far as regarded its internal 
management of its own concerns, refused to issue a mandamus 
upon the application of a member to compel the directors to 
produce their accounts in order to make a dividend of all 
their profits. 2 B. § A. 620; 5B, § A. 899. See Cole- 
ridge's Note to 3 Comm. 110. 


I. In what cases a Mandamus will lie. 
IL. Of the Writ and Return, 


I. A mandamus lies to compel the admission or restoration 
of the party applying to any office or franchise of a public 
nature, whether spiritual or temporal, to academical degrees, 
to the use of a meeting-house, &c, It lies for the production, 
inspection, or delivery of public books and papers ; for the 
surrender of the regalia of a corporation ; to oblige bodies 
corporate to affix their common seal; to compel the holding 
of a court; and for an infinite number of other purposes, 
which it is impossible to recite minutely. But on this part of 
the subject it is to be pero, remarked, that it issues to 
the judges of any inferior court, commanding them to do 
justice according to the powers of their office, wherever the 
same is delayed. For it is the peculiar business of the Court 
of King’s Bench to superintend all inferior tribunals, and 
therein to enforce the due exercise of those judicial or minis- 
terial powers with which the crown or legislature have in- 
vested them ; and this not only by restraining their excesses, 


but also by quickening their negligence, and obviating their | 


denial of justice. A mandamus may therefore be had to the 
courts of the city of London to enter up judgment, (Raym. 
214,) to the spiritual courts to grant an administration, to 
swear a churchwarden, and the like. Comm, 110. 

This writ of mandamus is also (as has already been hinted) 
made, by 9 Ann. c. 20. a most full and effectual remedy, in 





the first place, for refusal of admission where a 
entitled to an office or place in any corporation ; and, seco 
for wrongful renewal when a person is ely posse 
There are injuries for which, though redress for the pal 
interested may be had by assise or other means, yet as 
franchises concern the public, and may affect the adminis 
tion of justice, this prerogative writ also issues from 
Court of King Bench; commanding Upon good canre d 
to the court, the party complaining to be admitted or restort 
to his office. And the statute requires that a return be it 
mediately made to the first writ of mandamus ; which rett 
may be pleaded to or traversed by the prosecutor, and 
antagonist may reply, take issue or demur, and the same 
ceedings may be had as if an action on the case bad b 
brought for making a false return; and after judgment 0 
tained for the prosecutor, he shall have a preremptory wri 
mandamus to compel his admission or restitution; whi 
latter, in case of an action, is effected by a writ of restituti 
11 Rep. 79. So that now the writ of mandamus, in ci 
within this statute, is in the nature of an action whereup 
the party applying and succeeding may be entitled to cost 
case it be the franchise of a citizen, burgess, or freem@l 
12 Geo, 3. c. 21. Also in general a writ of error may be li 
thereupon. 1 P. Wms. 351; 3 Comm. c, 17. p. 265. 

By 1 W. 4. c. 21, § 3. the enactments of the 9 dan. c. 
relating to returns within that statute, are extended to 
other writs of mandamus, See post, II. 

‘This writ of mandamus may also be issued in pursuance | 
11 Geo. 1. ¢. 4. in case within the regular time no; electiól 
shall be made of the mayor or other chief officer of any cif 
borough, or town corporate, or being made it shall afterws 
become void, requiring the electors to proceed to electi 
and proper courts to Aberisla faradt ng and rear 
the magistrates so respectively chosen. 3 Comm, 265. 

By the common law the Court of King’s Bench had auth 
rity to grant a mandamus to fill up the vacancy occasi 
by the death of a mayor or other chief officer of a bora 
or corporation within the year; but where the vacancy a 
from an omission or neglect to elect such officer on the 
fixed by the charter, or upon the removal of one undi 
chosen, the court could not compel an election before the 4 
again came round. Consequently, an omission to make! 
election on the appointed day, whether arising from ff! 
inadvertence, or accident, or the removal of an officer M 
properly elected, might occasion a forfeiture of the chal 
and a dissolution of the corporation. F 

It was to remove these inconveniences that the above 
tute was passed, and bg a remedial act it has been 
liberally construed; for though three or four years 
elapsed since a regular election, the court will grant a ™ 
damus under it, Sce Bull. N. P. 201 a; Selw. N. P. 10 
And a mandamus has been granted where there was a ma 
de facto, it appearing clearly there was no due elect! 
2 Sir. 1003. 1157. And see 3 Burr. 452; 4 Burr, 2005 

Under the statute a mandamus may be granted to proe 
to the election of any annual officer, as well as of the mW 
or head officer. 2 7. R. 732. 

And the statute is not confined to annual officers, but! 
held to extend to the appointment of burgesses who, U 
a charter, were elected for life, 8 Hast, 270. 

To enumerate, with any degree of particularity, the vari 
offices and situations to which a person may be admitte 
restored by this writ, would take up more space than 
nature of our work allows. The following, however, 
summary of so general a nature as, with what has alre 
been said, may give an idea of the extensive use and 
of this remedy. 

It has been granted to admit and restore a mayor, al 5 
man, jurat, common council-man, recorder, high stew 
town clerk, liveryman, member of the court of assist 
burgess, bailiff, serjeant or freeman of a company or # 

















poration; and it 1 
the right, 
admit one ji 


ot 


ke IR 
1148, 1149.7" 


‘mandamus may be had to restore a freeman; and also to 


admit o, of 7 ~ 
Prenticeship paleo of the city, having served an ap- 





Of Pi. Sid. 107, To restore a fellow of the College 
the w 'ysicians, it | though not for a fellow of a college in 


ie AETA if there is a visitor, 1 Zev. 19,23. 

i eee ee cases are so various and numerous in which 
Which the i lamus have been granted, yet the instances in 
and the od Lave been refused are almost equal in number; 
Telates to igs ere, Sometimes contradictory, particularly as 
Which, in oles of colleges, and some other contested cases ; 
Private ee have frequently been governed by so many 

i Sircumstances as scarcely to afford precedents. 
Priv eral rule is, that a mandamus does not lie for a 





Spiritu ieoa; as ster 
pound Court, clerk of'a private company in London, on the 
t does Generally of a private jurisdiction over such officers. 

to call ie to an: 
being to omber to the bar; the only appeal in this case 
Visitor age Welve judges. See Znns of Court, It lies to a 
hear an apy college only, under special circumstances, as to 
oftiea Peal and give some judgment. Tt does not lie for 
“hot known, unless it be specially described. See 


om, i 
Teh Mandamus, (B). 


Testo) my g 
ysi Tè fellow or member of any college of scholars or 
tep. 95 “cause these are private foundations. Curthen's 


et he who i writ lieth not for the deputy of an office, &e.; 
fod. c, jg, ath Power to make such deputy may have it, 
Duty, sf Lev. 306; and he may have it to admit his 
an into le 893, 895. It lies not, generally, to elect a 

Private ofu? Mice nor for a clerk of a company, which is a 

Proctor, h or to restore a barrister expelled a society ; a 

Vestry clerk, g get Mae 183 2 Nels. 1150, 1151; nor for a 

to remova sao, T. R. K. B. 713, But a mandamus may lie 

Datticular Pet#ons as well as restore them, by virtue of any 

aa tenor breach thereof, 4 Mod. 233. 

Cases comnts lies to justices of the peace in a variety of 

to appoine meted with the administration of the poor laws; as 

Ot in a hampa see" in an extra-parochial place, 1 Stra. 5 

Bosom where there were not any before, 1 Wils. 138; 
3 Elis, o. 9 a them although the time mentioned in the 
RN 8 Mod, gay% expired, 2 Stra. 1123. To sign a poor 

5 grant v i Swear an overseer to his accounts, 1 Wils. 

seer's rey Warrant for levying the balance of an old 

Wainst an QeCOMtS, 2 Stra. 992; or to receive an appeal 











Overseer’ 

a mand man accounts, 3 D. § R. 299. i 
1g; termine an Aes to justices in sessions; as to receive 
Re an appeal at a subsequent sessions, 1 Last, 


und that git, aPPeal which they had dismissed, on the 
Yor, y, ` they had no authority to try it for want of a 





MANDAMUS, I. 


sufficient notice to the respondents, 10 Hast, 404; and see 
7 B. & C. 691, 
But the court refused to grant a mandamus to the justices 
ions, to rehear an appeal against an order of removal 
judgment given by them, and entered by the clerk of 
the peace, on the ground that the justices were equally 
divided in opinion, and that the judgment was entered by 
mistake instead of an adjournment ‘of the appeal. 1 M. § S. 
4 





Also a mandamus will lie to justices in order to enforce 
the execution of the duties imposed upon them by the acts 
relating to highways; as to appoint surveyors, 4 Hast, 142 ; 
to swear them, 4 Burr. 2452; to make a rate to reimburse 
them, 1 Stra, 211. 

But the court will not issue a mandamus to magistrates to 
do an act subjecting them to an action, the event of which 
may be doubtful. 3 N. & M. 68; and see 1 B. § C. 485. 

If justices of peace refuse to admit one to take the oaths, 
to qualify himself’ for any place, &c. mandamus lies; so to a 
bishop or archdeacon, to swear a churchwarden; to grant a 
probate of a will, and to admit an executor to prove a will, 
or an administrator ; to a rector, vicar, or churchwarden, to 
restore a sexton. Wood's Inst. 568. Also a mandamus will 
lie to the bishop, to grant a license for a parson to preach, 
where it is denied, and he is in orders for it: and this writ 
lies to restore a person to university degrees. 2 Ld. Raym. 
1206, 1384, But after a man is restored on a peremptory 
mandamus, he may be displaced again for the same matters 
for which he was before removed, and others. Zb. 1283. 

A mandamus will be granted to inferior jurisdictions of 
all kinds, to compel them to do their duty; as to a lord to 
hold a court baron; to a steward and homage of a manor, to 
hold courts, to enforce the attendance of tenants of a manor 
to make a court, See Com, Dig. ub. sup. To a corporation 
to proceed to election, 1 Last, 79. 

A mandamus was granted to the ordinary to permit a per- 
son to inspect and ale extracts from the book of the register 
touching a living within the diocese, the next presentation of 
which was claimed both by the ordinary and the person 
applying for the writ. 8 B. § C. 112, S. C.; 2 M., § R. 127. 

ùt the court will not grant a mandamus to inspect the 
documents of a corporation on the application of members 
merely alleging grounds for believing that its affairs were 
misconducted, It must be shown that the inspection is ne- 
cessary for some specific object in which the applicant is 
interested, and the inspection will be limited to that object. 
2 B. & Ad. 115. 

Where a mayor refused to put a motion moved and seconded 
with the concurrence of a majority of the burgesses, for the 
repeal of certain bye laws, the court refused a mandamus to 
compel him, on the ground that there was no precedent of the 
court possessing such a power, Ex parte Garrett v. The 
Mayor of Newcastle, 3 B. § Ad. 258. 

The Court of King’s Bench refused to grant a mandamus 
to chapelwardens of a township within a parish, to make a 
rate to reimburse churchwardens such sums as they had 
expended, or might expend, upon the parish church, 12 
East, 556, 

The court refused to grant a mandamus to compel a canal 
company to proceed to an assessment of the value’ of land 
taken for the purposes of the canal, and of the recompense 
to be made for damages thereby sustained ; the parties in- 
terested in the land not having made the application within a 
reasonable time, and there being another remedy by eject- 
ment. 1 M. § S. 82. 

The court Srl a mandamus to the officers of the cus- 
toms to register a ship transferred by the survivor of two part- 
ners; on the ground that the executors of the deceased part- 
owner ought to have joined in the transfer. 2 M. § 5. 228. 

It does not lie to restore a person where it is confessed he 
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MANDAMUS, II. 


was rightly removed, though he had no notice at the time to 
appear and defend himself. Comp. 523. Nor to restore to 
an office, though the party was irregularly suspended; if it 
appear by his own showing that there was good ground 
for the suspension if the proceedings had been regular. 
2T.R.177. See also 8 T. R, 352; and 1 East, 562. 

On application for a mandamus to be restored, the party 
applying must show that he has complied with all the requi- 
sites, to give him a primd facie title; because, if properly 
admitted, he may bring an action for money had and received 
for the profits. 3 T. R. 578. 

If an election is doubtful, it should be tried by information 
in the nature of a quo warranto, not on mandamus. 3 Burr. 
1452. 

Where an action will lie for a complete satisfaction equiva- 
lent to a specific relief, a mandamus will not lie. It will not 
therefore be granted against the Bank to transfer stock, be- 
cause a special action of assumpsit will lie, Dougl. 526, (508) ; 
see also 1 7’, R. 396, and ante, 

A mandamus will not be granted to a ministerial officer, to 
do an act for the neglect of which he can be otherwise 
punished. 5 7. R. 364, 546; 6 T. R. 168. 

With respect to the issuing of writs of mandamus (which 
may be done by any of the courts of Westminster), for the 
examination of witnesses, see Deposition, 


Il. This writ is grounded on a suggestion, by the oath of 
the party injured, of his own right, and the denial of justice 
below; whereupon, in order more fully to satisfy the court 
that there is a probable ground for such interposition, a rule 
is made, (except in some general cases where the probable 
ground is manifest,) directing the party complained of to 
show cause why a writ of mandamus should not issue; and 
if he shows no sufficient cause, the writ itself is issued at first 
in the alternative either to do thus, or signify some reason 
to the contrary; to which a return or answer must be made 
at a certain day ; and if the inferior judge, or other person 
to whom the writ is directed, returns or signifies an insuffi- 
cient reason, then there issues in the second place a peremp- 
tory mandamus to do the thing absolutely, to which no other 
return will be admitted, but a certificate of perfect obedience 
and due execution of the writ, If the inferior judge or other 

erson makes no return, or fails in his repect and obedience, 

e is punishable for his contempt by attachment. But if he 
at the first returns a sufficient cause, although it should be 
false in fact, the Court of King’s Bench will not try the truth 
of the fact upon affidavits; but will for the present believe 
him, and proceed no farther on the mandamus. But then 
the party injured may have an action against him for his 
false return; and (if found to be false by the jury) shall 
recover damages equivalent to the injury sustained ; together 
with a peremptory mandamus to the defendant to do his duty. 
3 Comm, 111. 

The court will not specify to whom the mandamus shall 
be directed, for this might be prejudging the right of the 
electors, but he who applies must at his peril have it properly 
directed. 2 Burr, 784. See 1 W. 4. c. 21. § 4. post. 

A writ of mandamus may not be directed to one person, or 
to a mayor and alderman, &c. to command another to do any 
act; it must be directed to those only who are to do the 
thing required, and obey the writ. 2 Salk, 446, 701. 

Two writs of mandamus may be granted on the application 
of different parties for the same election. Hardw. 178. But 
the court will not grant cross or concurrent writs without 
special reasons. 2 Burr. 782. 

This writ is not to be tested before granted by the court ; 
and if the corporation to which the mandamus is sent be 
above forty miles from London, there shall be fifteen days 
between the day of the teste and the return of the first writ 
of mandamus, taking both days inclusive; but if but forty 
miles, or under, eight days only; and the alias and pluries 
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may be made returnable immediate: also, at the return 
the pluries, if no return be made, and there is affidavit of ti 
service, attachment shall go forth for the contempt, witho 
hearing counsel to excuse it. 2 Salk. 434; Stra. 407. 

The return must be made by the person to whom the W 
is directed. Skin. 368, 

But a return by the mayor alone to a mandamus direct 
to the mayor and burgesses is good. Comb. 41. 

The return to a mandamus should set out all nece 
facts precisely, to show the person removed in a legal 
proper manner, and for a legal cause : it is not sufficient 
set out conclusions only, the facts must be precisely set 
that the court may judge of the matter ; so it is the same’ 
to the cause of the amotion, which must likewise be set 0! 
2 Burr, 731. 

Where a mandamus to a commissary to swear in M. 
churchwarden recited that he had been duly elected, and 
defendant returned that M. was not duly elected, the ret 
was held sufficient. 8 B. & C. 681. 

The return to a mandamus may contain any number! 
concurrent and consistent causes to show why the party sho 
not be admitted or restored, 4 Burr. 2044, 4 

After a return has been made to a mandamus, the defendi 
cannot make any objection to the writ itself. 5 7. R. 66 

‘A case has happened, and others of the like kind ™ 
happen, where an action could not be brought, nor the reti 
pleaded to, or traversed under the statute 9 Ann, c. 20+ 
such case it may perhaps be advisable to move the cot 
King’s Bench for an information against the person or P 
sons making a false return, or such a return as will lay! 
party, who moved for the mandamus, under the dilet 
mentioned above, 4 Burr. 2452, 

If the return consists of several independent matters 
inconsistent with each other, but part of them good in 
and part bad; the court may quash the return as to 
part only as is bad, and put the prosecutor to plead t 
traverse the rest. 2 7. K. 456, and see 5 7’. R. 66. 4 

It has been held, that several persons cannot havet 
mandamus; nor can several join in an action on the ¢ 
a false return, 2 Salk, 433, But there has been an inst 
to the contrary, where the circumstances of the case 
such, that it required a variety of persons to join in the! 
plication, viz. on the highway acts, to compel the ju 
nominate a surveyor out of the list returned by the ink 
tants. 4 Burr, 2452. 

Although by 9 Ann. c, 23, § 2. the prosecutor of a? 
damus, to which there is a return, and issue taken 
facts therein, has an option to try the question in the S% 
county, in which he may bring an action for a false ret 

et if all the material facts are alleged in one county,’ 
issue taken thereon there, he cannot issue the venire 
into another county, though he might have originally 
the facts there, and have there brought his action for a% 
return. 1 East, 114. F 

There is to be judgment upon the return of the writ 
fore any action on the case can be brought for a false r% 
of a mandamus, 2 Lev. 238, Returns upon writs of 7 
damus must be certain for the court to judge upon, 
99. See Com, Dig. tit. Mandamus, (d). 

By the 1 W. 4, ¢. 21, §. 3. the enactments contained M 
9 Ann, c. 20. relating to the return to writs of mandami 
the proceedings on such returns, and to the recoveii 
damages and costs, are extended and made applicable f 
other writs of mandamus, and the proceedings thereon, © 
so far only as the same are varied or altered by the act 4 

By § 4. after reciting, that “ writs of mandamus, oth 
such as relate to the offices and franchises mentioned 4 
provided for by the said act made in the ninth year of the? 
of Queen Anne, are sometimes issued to obicers and 
persons, commanding them to admit to offices, or do orf 
form other matters, in respect whereof the person t0 
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irected claim no right or interest, or whose 
matters; and i rely ministerial in relation to such offices or 
should in a it may be proper that such officers and persons 
o tain cases be protected against the payment of 

ie des oF Costs to which they may otherwise become lable” 
le fo ed, that the court to which application may be 
any writ of mandamus (other than such as relate to 


such writs are di 
lunetions are m 


T 
pa offices and franchises mentioned in or provided for 
calli said act of the 9 Ann.) may make rules and orders 





require Let only upon the person to whom such writ may be 
claiming on issue, but also every other person having or 
writ, a y right or interest in or to the matter of such 
Ment of aaa cause against the issuing of such writ and pay- 
Sich oost Of the application, and upon the appearance of 
ofappenct person in compliance with such rules, or in default 
Mi eae after service thereof, to exercise all such powers 
ble to qeavities, and make all such rules and orders, applica- 
sod ae case, as are or may be given by any act (see post) 
Ho evr to be passed during the then session of parliament 
havie ne relief against adverse claims made upon persons 
that the Pee in the subject of such claims: Provided 
in fact or ae to be made to any such writ, and issues joined 
murrer, sh HT a upon any traverse thereof, or upon any de- 
Person eet be made and found by and in the name of the 
may, ipe POM such writ shall be directed ; but the same 
Toate gt court shall think fit so to direct, be expressed to be 
_ be Tenton se on the behalf of such other person as may 
Person aranea in such rules; and in that ease, such other 
tiene, e permitted to frame the return, and to conduct 
cages paelUent proceedings at his own expense; and in such 
Suing muah judgment shall be given for or against the party 
Terach writ, such judgment shall be given against or for 
express Persons on whose behalf the return shall be 
for the eon be made, and who shall have the like remedy 
Person to a of costs and enforcing the judgment as the 
Would othe jom the writ shall have been directed might and 
By §5 ee have had. 
Shanee of on case the return to any such writ shall, in pur- 
made on Pie given by the act, be expressed to be 
p ceedin si of any other person as aforesaid, the further 
Y the gee on such writ shall not abate or be discontinued 
erson eri OF resignation of, or removal from office of, the 
tied on in a made such return, but the same shall be car- 
Writ shall p, e name of such person; and if a peremptory 
S$0r in o e awarded, the same shall be directed to any suc- 
And ce or right to such person. R 
mmus wh All cases of application for any writ of man- 
Writ shall p ‘ever, the costs of such application, whether the 
Writ, if yee granted or refused, and also the costs of the 
'8Cretion same shall be issued and obeyed, shall be in the 
Whom go of the court, and it may order by whom and to 
By the. same shall be paid. 
Plications uarPleader Act, 1 & 2 Wm. 4. c. 58. § 8. on ap- 
Creise al} under the above or that statute, the court may ex- 
are eae and make such rules applicable to the ease, 
tion or mentioned in either act, See Interpleader, 
alisa ‘Aa as made for an attachment, for not returning 
Mus out of ad and, by Holt, ., in case of a manda- 
that is j ancery, no attachment lies till the pluries, for 


AN nat P 4 ‘9 
lay; put nature of an action to recover damages for the de- 


pon a mand: f e fi į 

E reti amus out of B. R. the first writ ought 

Peremptory sa Pough an attachment is not granted ionta 

Contemp A le to return the writ, and then it goes for the 

BY 7 Gang „2 Salk. 429. 

ie Writs of mand 21, for the better regulation of proceedings 

ra", where tere in Ireland, (§ 1.) a return to any man- 

RMVAL of any woe Party can be admitted to office without 

bition to i th her person, he may apply to the court by | 
admitted forthwith; and the court may make 









et accordii 
Ment of Ordingly. By § 2. the court may direct the pay- 


3 ii p T : 
Al n cases of refusal of admission after notice to | 
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mayor, &e. under the Irish act, 33 Geo. 3. c. 38. By § 2 
orders of court are subject to alteration by the judgment on 
the mandamus, but are valid until altered. 

For further matter on this subject, see Vin. Abr. and Com. 
de tit. Mandamus; and post, Quo Warranto. 

Laxpantus was also a writ that lay after the year and day, 
(where in the meantime the writ, called diem clausit extremum, 
had not been sent out) to the escheator, on the death of the 
king's tenant in capile, &c. commanding him to inquire of 
what lands holden by knight’s service the tenant died seised. 
F. N. B. 561; Dy. 209, pl. 19, 248, pl. 81; Lamb. 36. 

Mandamus was likewise a writ or charge to the sheriff, to 
take into the hands of the king all the lands and tenements 
of the king's widow, that, against her oath formerly given, 
marrieth without the king’s consent. Reg. fo. 295. 

MANDATARY, chad Eat He to whom a charge 
or commandment is given, Also he that obtains a benefice 
by mandamus. 

MANDATE, Mandatum.) A commandment judicial of 
the king or his justices to have any thing done for despatch 
of justice; whereof there is a great variety in the table of 
the Register Judicial, verbo Mandatum, The Bishop of Dur- 
ham's mandates to the sheriffs are mentioned in 81 Liz. c. 9. 
Cowell, ed. 1727. 

Mandate is also a contract by which one employs another 
to act for him in the management of his affairs, or in some 
particular department of them, of which employment the 
person accepts and agrees to act; the person giving the em- 
ployment is termed the mandant, the person receiving it the 
mandatary. As to particular cases of this contract, or de- 
livery of goods, see tit. Bailment. 

MANDATI DIES, Mandie or Maunday Thursday. The 
day before Good Friday, when they commemorate and prae- 
tise the commands of our Saviour in washing the feet of the 
pooh &c, And our kings of England, to show their humility, 
ong executed the ancient custom on that day, of washing the 
feet of poor men, in number equal to the years of their 
reign, and giving them shoes, stockings, and money. 

ANDATO, PANES DE. Loaves of wea given to 
the poor upon Maunday Thursday. Chartular Glaston. M'S. 
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l. 29. 

MANENTES. Was anciently used for tenentes or tenants; 
qui in solo alieno manent; and it was not lawful for them, or 
their children, to depart without leave of the lord. Cone 
Synodal, apud Cloversho. Anno 822. 

MANGANESE. Stealing, from any bed, mine, or vein, is 
felony by 7 & 8 Geo. 4, ¢. 29. § 87, and punishable as simple 
larceny. 

MANGEL WURZELL. By the 2 & 8 W. 4. c. 74. 
licensed distillers may distil spirits from mangel wurzell only, 
which shall be charged the same duties as spirits made from 
potatoes. 

MANGONARE. To buy in the market, Leg. Ethelred, 











c. Bh, 

MANGONELLUS. A warlike instrument made to cast 
small stones against the walls of a castle, Cowell, 

It differs from a petrard as follows. viz. 

Interea grossos petraria mittit ad intus 
Assiduè lapides mangonellus qui minores. 
Vide Spelm. Gloss. voc. Manga, Manganum, 

MANIPULUS. An handkerchief which priests always 
had in their left hands. Blount. 

MANNER, from the Fr. manier, or mainer, i, ©, manu 
tractare.) To be taken with the manner, is where a thief 
having stolen any thing, is taken with the same about him as 
it were in his hands; which is called flagrante delicto, S. P. 
C. 179. See Mainour. 

MANNING, manopera.] A day's work of a man; and 
in ancient deeds there was sometimes reserved so much rent, 
and so many mannings. 

MANNIRE, To cite any one to appear in court, and 

R2 





MANOR. 


stand in judgment there; it is different from bannire; for 
though both of them signify a citation, one is by the adverse 
party, and the other by the judge. Leg. H. 1. c. 10, Du 
Cange 

'ANNOPUS, manopera.] Goods taken in the hands of 
an apprehended thief. Cowell. 

MANNUS. A horse; a pad or saddle horse. In the laws 
of Alfred, we find mantheof, for a horse stealer, Cowell. See 
Mantheof. 

MANOR, manerium.] Seems to be derived of the Fr. 
manoir, habitatio, or rather from menendo, of abiding there, 
because the lord did usually reside there. It is called ma- 
nerium, quasi manurium, because it is laboured by handy 
work: it is a noble sort of fee, granted partly to tenants 
for certain services to be performed, and partly reserved to 
the use of the lord's family, with jurisdiction over his tenants 
for their farms. That which was granted out to tenants, we 
call tenementales ; those reserved to the lord were dominicales ; 
the whole fee was termed a lordship, of old a barony; from 
whence the court, that is always an appendant to the manor, 
is called The Court-baron. See Skene de verb, signif. 

Manors, according to Blackstone, are in substance as an- 
cient as the Saxon constitution, though perhaps differing a 
little in some immaterial circumstance from those that exist 
at this day, Co. Cop. § 2, 10. 

Dugdale says the reign of Edward the Confessor is the first 
in which they are mentioned. Gloss in voce, A circumstance 
which is accounted for the fondness of that king for Norman 
institutions. 

Touching the original of manors, it seems that in the be- 
ginning there was a circuit of ground, granted by the king 
to some baron or man of worth, for him and his heirs to 
dwell upon, and to exercise some jurisdiction more or less 
within that compass, as he thought good to grant; perform- 
ing such services, and paying such yearly rent for the same, 
as he by his grant required; and that afterwards this great 
man aera his land to other meaner men, enjoining such 
services and rents as he thought good; and so, as he became 
tenant to the king, the inferiors became tenants to him, See 
Perkin's Reservation, 670 ; Horne's Mirror of Justices, lib. 1. 
cap. de Roy Alfred; Fulbeck, fol. 18. And according to this 
our custom all lands holden in fee throughout France were 
divided into fiefs and arriere fiefs, whereof the former were 
such as were immediately granted by the king; the second 
such as the king's feudataries did grant to others. Gregorii 
Syntagm. lib. 6. c. 5. num. 8, 

In these days, a manor rather signifieth the jurisdiction and 
royalty incorporeal, than the land or site. For a man may 
have a manor in gross, (as the law termeth it,) that is, the 
right and interest of a court-baron, with the perquisites 
thereunto belonging, and another or others have every foot 
of the land. Kitchen, fol. 4; Broke, hoc titulo per totum; 
Bracton, lib. 4, cap. 31,'n, 3, divideth manerium into capitale 
ct non capitale, See Fee. 

Aula, halla, or haula, a hall or chief mansion was the usual 
appendage of a manor. 

A manor may be compounded of divers things, as of a 
house, arable land, pasture, meadow, wood, rent, advowson, 
court-baron, and such like; and this ought to be by long 
continuance of time beyond the memory of man; for at this 
day a manor cannot be made, because a court-baron cannot 
now be made; anda manor cannot be without a court-baron, 
and suitors or freeholders, two at least; for if all the free- 
holds except one escheat to the lord, or if he purchase all 
except one, there his manor is gone causd qud supra, although 
in common speveh it may be so called. Cowell. Vide Co, Lit. 
58, 108; Lit. 73; 2 Rol. Abr. 121. 

By a grant of the demesnes and services, the manor 
passeth;’and by grant and render of the demesnes only the 
manor is destroyed, because the services and demesnes are 
thereby severed by the act of the party; though it is other- 
wise, if by act of law, as by partition. 6 Rep, 63, There 
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are two coparceners of a manor; the demesnes are assign 
to one, and the service to the other; the manor is gone, bu 
one die without issue, and the manor descends to her I 
had the services, the manor is revived again, for the severan 
was by act inlaw. 1 Inst. 122; 8 Rep. 79; 3 Salk. 25,4 
A new manor may arise and revive by operation of Ja 
1 Leon. 204. 
It may contain one or more villages or hamlets, or onk 
great part of a village, &c. And there are capital manors)! 
honours, which have other manors under them, the lot 
whereof perform customs and services to the superior lot 
2 Inst. 67 ; 2 Rol. Abr. 72. See Honour, There may be 
customary manors granted by Soy of court-roll, and held 
other manors. 4 Rep. 26; 11 Rep. 17. But it cannot 


tomary manor without copyhold tenants. 
78; 2 Rol. Abr. 121, But it is said, if there be but 
freehold tenant, the seigniory continues between the lord # 
that one tenant. 1 And. 257; 1 Nels, Abr. 524. The custd 
remains where tenements are divided from the rest of 
manor, the tenants paying their services ; and he who hi 
the freehold of them may keep a court of survey, &c. O 
Eliz, 103. See Copyhold, A 

The aN, of ancient manors were, from 
different modes of tenure, distinguished by different name 
First, book-land, or charter-land, which was held by 
under certain rents and free-services, and in effect diff 
nothing from free socage lands. Co. Cop. § 3. And {idl 
hence ere arisen most of the freehold tenants who hold! 

articular manors, and owe suit and service to the sam 

‘he other species was ‘called folk-land, which was held ? 
no assurance in writing, but distributed among the commi 
folk, or people, at the pleasure of the lord, and resumed! 
his discretion; being indeed land held in the villenage. "i 
tit. Villenage. The residue of the manor being uncultivatt 
was termed the lord's waste, and served for public roads, 
for common of pasture to the lord and his tenants. 

Manors were formerly called baronies, as they still A 
lordships; and each lord or baron was empowered to holt 
domestic court, called the court-baron, for redressing mist 
meanors and nuisances within the manor, and for sett! 
disputes of property among the tenants. This court 
inseparable ingredient of every manor ; and if the numbet 
suitors should so fail as not to leave sufficient to make a J" 
or homage, that is, two tenants at the least, the manor 1 
is lost. 

In the early times of our legal constitution, the 
greater barons, who had a large extent of territory 
under the crown, granted out frequently smaller mana 
inferior persons, to be holden of themselves, which do th 
fore now continue to be held under a superior lord, WA% 
called in such cases the lord paramount over all these ™ 
nors; and his seigniory is frequently termed an honoufy 
acuity, aipecadlcgitstn oaths Eana iar cre 
baron, or hath been at any time in the hands of the €" 
See tit. Honour. In imitation whereof, these inferior 
began to carve out and grant to others still more ™ 
estates, to be held as of themselves, and were so proci 
downwards in infinitum, till the superior lords observed, f 
by this method of subinfeudation they lost all their 
profits, of wardships, marriages, and escheats, which 
the hands of these mesne or middle lords, who were 
mediate superiors of the terre-tenant, or him who ol 
the land; and also that the mesne lords themselves 
impoverished thereby, that they were disabled from pe 
ing their services to their own superiors. This occas” 
first, that provision in the 32d cap. of Magna Carta, 9 Mi 
(which is not to be found in the first charter grant f 
prince, nor in the great charter of King John); that noi 
should either give or sell his land, without reserving 84 
to answer the demands of his lord ; and afterwards, 
statute of Westm. 3. or Quia emptores, 18 Edw. 1. 6 1 
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shat that upon all sales or feoffiments of lands, the feoftee 
chief bis i same not of his immediate feoffor, but of the 
tethers ol the fee of whom such feoffor himself held it. 
in capite, peousions not extending to the king’s own tenants 
stata the like law concerning them is declared by the 
EUR S irerogativa regis, 17 Edw. 2. c. 6; 84 Edw. 8. 
a RA ao last all subinfeudations, previous to the reign of 
Sn ana I. were confirmed ; but all subsequent, to that 
“bam sere left open to the king’s prerogative. See Tenures. 
mut hen ce it is clear, that all manors oaa at this day, 
ial to aae Cxisted as early as King Edward T, for it is essen- 
and by anor, that there be tenants who hold of the lord; 
since the operation of these statutes, no tenant in capite 
nian Semion of that prince, and no tenant ofa common 
CEAN e the statute of Quia emptores, could create any new 
8 to hold of himself, 2 Comm. p. 90—92. 

ne ae of a manor convey a customary estate to the 
Nhs re pant reserve to himself the ancient services ; for 
hold of th y reason of the statute Quia emptores must then 

cere sunstior lord. 47. R. 443. i 
singe the {he Jord of a customary manor by his deed, made 
tenant a aite, of Quia emptores, granted to his customary 
Tents amb f hen held by the payment of certain customary 
enny OA services, that in consideration of a sixty-one 
ied and oa (being sixty-one years’ rent,) he, the lord, rati- 
mar onfirmed to the tenant, and his heirs, all his custo- 
Y and tenant- 


foray fated that the tenant and his heirs should be thence- 











t any time thereafter happening to be- 
Tent, and ah Tespect of the tenancy; except one penny yearly 
service SARN excepting and reserving suit of court, with the 
es, Cape thereto 5 and saving and reserving all royal- 
emolume S, and forfeitures, and all other advantages and 
the jrocuts belonging to the seigniory, so as not to prejudice 
s thereby granted to the tenant; and also 

i iberty to cut timber, and to sell or lease, &e, without 
ion to fee Court of King’s Bench held, that such confirma- 
tenant, of his customary tenant-right estates, 

© from all rents and serv: 











Our 0 a relea X except, &e.) was t 
EXcepted | ae ease of those rents and services not specifically 
Ment beca and that by virtue thereof the customary tene- 
and 4 ny te frank-free, or held in free and common socage ; 
visable, Mo Old customary estate, which before was not 
statute of wits tinguished, and became devisable by the 
to th wills, Such customary estates, which are peculiar 


le P 
Under età of England, are not frechold, but seem to fall 
by bargain tte general considerations as copyholds; alienable 
at the will ct Sale, and admittance thereon, and not holden 
MANsp the lord, 4 East, 271. See Copyhold. 


\“ mansa.) An habitation, or farm and land. 
Rane Mansun. 
'cotland, 





und the term was originally applied to a portion of 
signata 1; apart for the clergyman, but it is now used. to 
alled his pp tUses_the ground to which he is entitled being 


Mans glebe, or glebe land. 
ps MANS È A ia Cowell, 

Romans wo N> mansio, à manendo.] Among the ancient 
OF Soldiers pa Place appointed for the lodging of the prince, 
Mam manjo’ their journey ; and in this sense we read pri- 
E lorga mm Se. Tt is with us most commonly used for 
Called the gitiet dwelling-house within his fee ; otherwise 

Some gaa pital messuage, or manor-place. Skene. 
Neighbour it 8 a dwelling of one or more houses without a 


en in Ja se Bract, lib. 5. p, 1); and mansion-house is 











K eommitgn O" any house or dwelling of another, in cases 
salhe Late burglary, &e. 3 Co. Inst. 64. 

ems to ho NOTE. mansia, according to Sir Edward Coke, 
Mansa, a a certain 


quantity of land; hida vel mansia, and 
te: mentioned s 
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Fleta, lib. 6. And that which in ancient Latin authors was 
termed hida, was afterwards called mansus. 

MANSLAUGHTER. See Homicide, III, 

MAN-STEALING. See Kidnapping. 

MANSUM CAPITALE. The manor-house or mense, or 
court of the lord. Kennet’s Antig. 150. 

MANSURA and MASURA, Are used in Domesday and 
other ancient records, for mansiones vel habitacula villicorum. 
Cowell. 

MANSUS. Anciently a farm. Seld. of Tithes. 62. 

„MANSUS PRESBYTERI. The manse or house of re- 
sidence of the parish-priest; being the parsonage or vicarage- 
house. Paroch, Antiq. 431. 

MANTHEOF, from the Lat. mannus, a nag, and Sax. 

theos i.e. thief.] A horse-stealer, Leg. Alfred. See Mannus. 
ANTILE. A long robe, from the Fr. word mantea, 
mentioned in 24 Hen. 8. c. 13, 

MAN-TRAP, See Engines. 

MANUALIA BENEFICIA, Were the daily distributions 
of meat and drink to the canons and other members of cathe- 
dral churches, for their present subsistence. Lib. Statulor. 
Eccles. Sancti Pauli London. MS. 

MANUALIS OBEDIENTIA, 
dience, or submission upon oath. 

MANUCAPTIO, writ that lies for a man taken on 
suspicion of felony, &c. who cannot be admitted to bail b; 
the sheriff, or others having power to let to mainprise. Z. 
N. B, 249. See Mainprise. 

MANUAL, manualis.) Signifies what is employed or used 
by the hand, and whereof’ a present profit may be made; as 
such a thing in the manual occupation of one, is where it is 
actually used or employed by him. Staund/. Prerog. 54. 

MANUPACTUR 3 and MANUFACTURERS, These 
are regulated by a vast variety of statutes adapted to the Re 
ticular nature of each business, to which they are applied, to 
guard against the frauds and negligence of journeymen and 
workmen concerned therein, The following contain the most 
general provisions. For a reference to those relating to par- 
ticular branches of manufactures, see this Dictionary unde: 
the appropriate titles, f 

By 1 Ann. st. 2. ¢. 18. made perpetual by 9 Ann. c. 30. if any 
person employed in the working up the woollen, linen, fus- 
tian, cotton, or iron manufactures, shall embezzle or purloin 
any materials which he shall be intrusted with to work, or if 
any person shall receive such embezzled materials, the of- 
fender shall forfeit double the value to the poor, or be com- 
mitted to the house of correction, and there whipped and 
kept to hard labour for fourteen days. This statute was 
further enforced by 13 Geo. 2, c, 8. which made a second 
offence liable to a forfeiture of four times the value. These 
provisions were however found insufficient. 

By stats. 22 Geo. 2. c. 27; 17 Geo. 3. c. 56. any person 
emplaged. in workingsaa any.ovbollabyalivensaill TENT EE 
iron manufacture, who shall purloin, embezzle, secrete, sell, 
pawn, exchange, or unlawfully dispose of any of the mate- 
rials, shall be committed to the house of correction for not 
less than fourteen days nor more than three months, and 
whipped ; and for a second offence to be committed, for not 
less than three months, nor more than six, and whipped. 
The receiver to forfeit from 402 to 20/,, or be whipped ; and 
for a second offence from 100.. to 50l. or be whipped. 
‘These statutes also empower justices to grant warrants to 
search for embezzled materials, and to seize them, giving an 
opportunity to officers to prove the property, and also to 
compel workmen entrusted with materials to work up the 
same within eight days, and to prevent their engaging in 
more than one service at a time. The said stat, 17 Geo. 3. 
c. 56. also contains many other provisions against receivers 
of embezzled manufactures, and prohibits journeymen dyers 
in particular from receiving goods to dye without the con- 





Is used for sworn obe- 




















in some old writers and charters. | sent of their employers. 
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By the said stat. 1 Ann. st. 2. c. 18, all wool delivered out 
to be wrought up shall be delivered with the declaration of 
the true weight; and all wages, demands, and defaults of 
labourers in the woollen, linen, fustian, cotton, and iron ma- 
nufactures, shall be heard and determined by two justices of 
peace, with an appeal to the quarter sessions. 

By the 7 & 8 Geo, 4. c. 29. § 16. stealing to the value of 
10s. goods of silk, woollen, linen, or cotton, or of such ma- 
terials mixed, laid or exposed during any stage, process, &c. 
of manufacture, subjects the offender to transportation for 
life, &e. 

As to the exportation of machinery used in manufactures, 
see Machinery. 

For the oifence of destroying machinery and buildings 
used in the carrying on of any manufacture, see Frames, 
Malicious Injuries. Bes further, Labourers, Servants. 

MANUMISSION, Manumissio.] The freeing a villein 
or slave out of bondage ; which was formerly done several 
ways: some were manumitted by delivery to the sheriff, and 
proclamation in the county, &c.; others by charter; one 
way of manumission was for the lord to take the bondman 
by the head, and say, Z mill that this man may be free, and 
then shoving him forward out of his hands, And there was a 
manumission implied, when the lord made an obligation for 
payment of money to the bondman, or sued him where he 
might enter without suit, &c. The form of manumitting a 
person in the time of William I, called the Conqueror, is 
thus set down : Si quis velit servum suum liberum facere. tradat 
eum vicecomita per manum dextram in pleno comitatu, et qui- 
etum illum clamare debet à jugo servituiis sue per manumissi- 
onem, et ostendat ei liberas portas et vias, et tradat illi libera 
arma, scilicet lanceam et gladium, et deinde liber homo efficitur. 
Lamb. Archai, 126. See title Villeins. 

MANU OPERA. Stolen goods taken upon a thief, ap- 
prehended in the fact. See Mannopus, Mainour. 

MANUOPERA, Cattle or any implements used to work 
in husbandry. Mon. Angl tom. 1. p. 977. Fleta. 

MANUPASTUS. A domestic, Spelm. Leg. Hen. 1. c, 66, 

MANUPES. A foot of full and legal measure. Cowell, 

TO MANURE, Colo, Melioro.) To till, plough, or ma- 
nure land. Lit, Dict. ‘ 

MANUS, Anciently used for the person taking an oath, 
asa EERE, And it often occurs in old records ; tertia, 
quarta, &c. manu, jurare, that is, the party was to bring so 
many to swear with him, that they believed what he vouched 
was true: and in a case of a woman accused of adultery, 
mulieri hoc neganti purgatio sexta manu eztit indicta, i, e, she 
was to vindicate her reputation upon the testimony of six 
compurgators. Reg. Ecel. Christ. Cant. Tf a person swore 
alone, it was eropa, manu et unicd. The use of this word 
came probably from laying the hand upon the New Testa- 
ment, on taking the oath. 

MANUS MEDIÆ et INFIMÆ HOMINES. Men of 
a mean condition, of the lowest degree. Radulphus de 
Diceto sub annis, 1112, 1138, 1185. 

MANUTENENTIA. The writ used in case of mainte- 
nance. Reg. Orig. fol. 182, 189. See Maintenance. 

MAN-WORTU. The price or value of a man’s life, or 
head; for of old every man was rated at a certain price, ac- 
cording to his quality, which price was paid to the lord in 
satisfaction for killing him. Cowell. See Manbote, 
` MAPS and PRINTS. See Literary Property 

MARA. A mere, lake, or great pond, that cannot be 
drawn dry. Mon. Angl. tom. 1, p. 666; Par. Antig. 418. 

MARCATUS, The rent of a mark by the year, anciently 
reserved in leases, &e. Et unum marcatum redditús de, $c, 
Mon. Angl, tom. 1. p. 841, 

MARCH, EARLDOM OF. Grants of its lands are to 
he under the great seal. 4 Hen. 7. c. 14. 

MARCHERS or LORDS MARCHERS, Were those 
noblemen that lived on the marches of Wales or Scotland ; 
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who in times past (according to Camden) had their laws, § 

otestatem vitæ, &c, like petty kings, until they were @l 
fished by the 27 Hen. 8. c. 26. See also 1 Edw. 6. 
and tit. Wales. In old records, the Lords Marchers of 
were styled Marchianes de Marchié Walliæ. 

MARCHES, Marchia, from the German march, 
limes, or from the French marque signum: being the no 
rious distinction between two countries or territories. ] 
limits between England and Wales or Scotland, when 
were considered as enemies’ countries; which last a 
vided into West and Middle Marches. See 4 Hen. 5. 
22 Edw. 4. c. 8; 24 Hen. 8. c. 9. There was formerly 
court called the Court of the Marches of Wales, where 
of debt or damages, not above the value of fifty poll 
were tried and determined ; and if the council of the Maré 
held plea for debts above that sum, &c, a prohibition m 
be awarded. Cro. Car. 384, 

In Scotland, the term Marches is applied to the boundat 
between private properties; the expense of inclosing 
is jointly borne by the parties. See Scotch Acts, 1661, C 
1685. c. 39; 1669, c. 17. 

MARCHET, lpi Consuetudo pecunia 
mancipiorum filiabus maritandis. Bract. lib. 2. c. 8. 
custom, with some variation, is said to have been ohsél 
in some parts of England and Wales, and also in Scot 
and the isle of Guernsey. In the manor of Dinevor, in! 
county of Carmarthen, every tenant, at the marriage 0 
daughter, paid ten shillings to the lord, which in the B 
language is called Gwabr Merched, i.e. a maid's fee. 
custom for the lord to lie the first night with the bride of 
tenant is asserted to have been common in Scotland and | 
north of England ; it was said to be abrogated by Male 
the Third, at the instance of his queen; and instead thet 
a mark was paid to the lord by the bridegroom ; from whi 
it is denominated mercheta mulierum, Sir David Dalry) 
Lord Hales, has annexed to his Annals of Scotland, a 
treatise on this mercheta mulierum, to prove that no 
custom ever existed in Scotland, nor probably in any 0 
lace, He explains the term to mean, 1, a fine paid 
lord by a sokeman or villain, when his unmarried daugl 
chanced to be debauched. 2, a composition or ackno’ 
ment by the sokeman or villain for the lord's permis! 
give his daughter in marriage to a stranger or 
subject to the lord’s jurisdiction ; or the fine for giving 
away without such permission. See further, Borough E 
Maiden Rents, Merchet. 

MARESCHALL or MARESHAL. See Marshal. 
MARETUM, French maret, a fen or marsh.) Mal 
ground, overflowed by the sea or great rivers. Co, Lit 

MARINARIUS. “A mariner or seaman: and m 
riorum capitaneus was the admiral or warden of the PY 
which offices were commonly united in the same person 
word admiral not coming into use till the latter end 0) 
reign of King Edward I. before which time the king's 
ran thus—Zex capitaneo marinariorum et eisdem matty 
salutem. Paroch, Antiq, 332. See Admiral, Insurance 
And see further /mpressing, Seamen, Sc. f 

MARINE FORCES, While on shore, are regulat 
subjected to martial law by annual acts, See Soldiers. 

MARINE SOCIETY. The following account ® 
origin of this society will be found interesting, and is 
from authority, 

Lord Harry Pawlet, afterwards Duke of Bolton, i 
spring, 1756, then commanding his majesty’s ship Bate 
requested John Fielding, esq. afterwards Sir John 
the celebrated magistrate, to collect a number of 
for the use of his ship, desiring they might be clothed 
lordship’s expense. Fowler Walker, esq. of Lincoln's, 
happening to meet these boys on their journey, and 
struck with their appearance, his humanity suggested toig 
that a greater number of such poor boys might be fitt 
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Me gubeerinsion, On his arrival in town, he proposed to 
urpose Ine, to solicit the public for a subscription for this 
hie worp self offering to open it by a small donation. 

doubts anny magistrate, in his written answer, expressed his 

sign, et He event, but acquiesced with Mr. Walker's de- 
ment N appily succeeded so far, that he collected suffi- 
no clothe three or four hundred boys. 

lord prions of London, totally unconnected with the noble 
meetin re the gentlemen above-mentioned, desired a 

aad of the merchants and owners of ships, and proposed 
Sere a form themselves into a society to clothe landmen 
embraceg for the sea service. he first part was eagerly 

: ed, and the design as speedily carried into execution. 


‘any days had ‘i 4 ji 
boys fell A a nae ety Be when the design relating to the 


regular so 
ary benefit resulted, 


* per ann 
sea um, 


ought the officers on board the royal navy, in order to be 
Produc Up as seamen, 
ree to be expended 
S O owners and masten 
i and coasti 
Bitls to trades, 
th 





clothed, fit Beal 


at he king's ships, and to the merchants’ service at 
volunta 


e 
table dogo abling them to carry 
ing oy Ane (that is to say,) the fitting out and apprentic- 
Vice of thee, out poor distressed boys, to and for the 
ips and y, royal navy, and to and for the: service of other 
Of the kin essels, the Ruabon of and belonging to subjects 
their fan of Great Britain; the society was incorporated, 
time p Secured, and they were empowered from time to 
Warr Pee out boys as servants to the commissioned or 
PYS in the mer oe his majesty's navy, and to apprentice out 
might thin erchants' service, and to other subjects as they 
Ys servi, Proper, By § 6 of the act it is provided that 
Not bein, rid out such their respective apprenticeships at sea, 
the libert, OT @ less time than four years, shall be entitled to 
any pace oepetting up and exercising trade or business in 
ofi ae “reat Britain or Ireland. By § 15, two justices 
Cmpowereg o Peir respective counties are authorized and 
usage re hear and determine all complaints of hard and 
respectiu] ne, shective masters to their apprentices, 

by law do tively to make such orders therein as they may 
aN entices Other cases between masters and servants, or 


e 
fisho tate and 


d 
arket 
ciety, g0 {te 2 G 
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for the purpose there- 
into execution their chari- 
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AEA tenani A writ 

Keg. fol. 171, 

in OLUN at portion which is given with a 

Slum, as q fruita age See Glancit, lib. 2. e. 18. Marita- 
oF tenure, strictly taken, is that right which 
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the lord of the fee had to dispose of the daughters of his 
vassals in marriage. In cap. 7 of Magna Charta, it seems to 
designate lands holden by a female in frank-marriage. See 
Tenure, IL. 4; and Marchet, Marriage. 

MARITAGIUM HABERE. To have the free disposal 
of an heiress in marriage ; a favour granted by the kings of 
England, while they had the custody of all wards or heirs in 
minority. Comwell. See Tenure. 

MARITIMA ANGLIÆ. The profit and emolument 
arising to the king from the sea, which anciently was col- 
lected by sheriffs ; but it was afterwards granted to the lord 
admiral, Ricardus de Lucy dicitur habere maritimam Anglie. 
Pat. 8 H. 3, m. 4, 

MARK, marca, Saxon meare.] Of silver, is now thirteen 
shillings and four pence; though in the reign of Henry I, it 
was only six shillings and a penny in weight ; and some were 
coined, and some only cut in small pieces; but those that 
were coined were worth something more than the others. 
In former times, money was paid, and things valued often- 
times by the mark. We read of a mark of gold of eight 
ounces; of Gl. in silver; or as others write, 6/, 13s, 4d. 
Ston's Annals, 32; Rot. Mag. Pipa, Ann. 1 Hen. 2. 

The marka ami and marka argenti are noticed in Domes- 
day Book, as well as the half-mark, both of silver and gold. 
The mark and the half-mark therein mentioned were how- 
ever only computations of money, the penny being the sole 
coin known in England till long after the date of that survey. 
See Ellis's Introd. to Domesday Book, vol, i, 164, 

MARK TO GOODS. Is what ascertains the property or 
goodness thereof, &c. And if one man shall use the mark of 
another, to the intent to do him damage, upon injury proved, 
action upon the case lieth; 2 Cro, 471. The penalty of 
counterfeiting the marks on wax, appointed by 23 Eliz, €. 8. 
is 5l. or pillory (now abolished) and imprisonment. 

MARKET, mercatus, from mercando, buying and selling. 
The liberty by grant or prescription, whereby a town is en- 
abled to set up and open shops, &e. at a certain place therein, 
for buying and selling, and better provision of such victuals 
as the subject wanteth; it is less than a fair, and usually 
kept once or twice a week, Bract: lib. 2, cap. 24; 1 Inst, 
220, 

The establishment of public marts, or places of buying 
and selling, such as saris and fairs, with the tolls there- 
unto belonging, is enumerated by Blackstone as one of the 
king's prerogatives, ‘These can only be set up by virtue of 
the king's grant, or by long and immemorial usage and pre- 

cription, which presupposes such a grant, 2 Inst. 220, 

According to Bracton, one market ought to be distant from 
another, sex leucas, vel milliar. et dimidiam, et tertiam partem 
dinidiee, If one hath a market by charter or prescription, and 
another obtains a market near it, to the nuisance of the former, 
the owner of the former may avoid it. 1 Inst. 406; F. N. B. 
184; 2 Rol. Abr, 140, But in order to make this out to 
be a nuisance, it is necessary, 1, that the prosecutor's market 
or fair be the elder, otherwise the nuisance lies at his own 
door; 2, that the second market be erected within the third 
part of twenty miles from the other (i.e. as above expressed, 
six miles and a half, and one-third of half a mile,) for the 
dicta or reasonable day's journey mentioned by Bractons l 3. 
c. 16, is constructed by Hale to be twenty miles. See 2 Inst. 
567. So that if the new market be not within the distance 
above-mentioned of the old one, it is no nuisance; as it is 
held reasonable that every man should have a market within 
one-third of a day's journey from his own house ; that the 
day being divided into three parts, he may spend one part in 
going, another in returning, and the third in transacting his 
necessary business there. If such market or fair be on the 
same day with the old one, it is primd facie a nuisance to 
that, and there needs no proof of it, but the law will intend 
it to be so; but if it be on another day, it may be a nuisance, 
though whether it is so or not cannot be intended or pre- 
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sumed, but must be proved to a jury. 3 Comm. c. 15. p. 218. 
Alia vere man IKETE i OF market, and one erects an- 
other to his prejudice, an action will lie. Rol. 140; 1 Mod. 
69. 

‘The fair or market is taken for the place where kept; and 
formerly it was customary for fairs and markets to be kept 
on Sundays; but by 27 Hen. 6. c. 5. no fair or market is to 
be kept upon any Sunday, or upon the feasts of the Ascen- 
sion, Corpus Christi, Good Friday, All Saints, &¢. except 
for necessary victuals, and in time of harvest: and they shall 
not be held in church-yards. Stat. Wynton, 13 Edw. 1. c. 6. 

The lord of a manor, to whom the grant of a market is 
made infra villam de W. may hold it any where infra villam 
de W.; and whether villa extend to the town of W. or the 
township or parish of W., the lord has a right to remove the 
market-place from one situation to another within the pre- 
cinct of his grant. And though he should have holden it for 
above twenty years within the township of W., where the 
grant only gave it him within the town properly so called at 
the time, yet if he afterwards give notice of the removal to 
another place in the township, the public have no right to go 
upon his soil and freehold in the ald market-place ; and any 
person going there is liable to an action of trespass by the 
lord. 3 East, 588. 

All fairs are markets; and there may be a market without 
an owner; though where there is an owner, a butcher can- 
not prescribe to sell meat in his own house upon a market- 
day ; for the market must be in an open place, where the 
owner may have the benefit of it. 4Jnst. 272, No market 
shall be held out of the city of London within seven miles ; 
though all butchers, victuallers, &c. may hire stalls and 
standings in the markets there, and sell meat and provisions, 
on four days in a week, &c. Cit. lib. 101. 

Every one that hath a market, shall have toll for things 
sold, which is to be paid by the buyer, and by ancient custom 
may be paid for standing of things in the market, though 
nothing be sold, but not otherwise. A prescription for toll 
in respect of goods sold by sample in a market, and after- 
wards brought into the city to be delivered, cannot be sup- 

jorted ; the mode of sale by sample being of very modern 
invention, 4 Taunt. 520, ‘A piepowder court is incident 
as well to a market as a fair (see Court of Piepowders) ; and 
roprietors of markets ought to have a pillory and tumbrel, 

c. to punish offenders. 1 Inst. 281; 2 Inst. 221; 4 Inst. 
272. Keeping a fair or market, otherwise than it is granted, 
as by keeping them upon two days, when only one is granted ; 
or on any other day than appointed; extorting toll or fees 
where none are due, &c. are causes of forfeiture. Finch. 
164. If a person erects stalls in a market, and does not 
leave room for the people to stand and sell their wares, so 
that they are thereby forced to hire such stall, the takin, 
money for the use of them, in that case, is extortion. 1 Ld. 
Raym. 149. And if the grantee of a market, for his own 
profit, permit part of the space within it to be used for other 
purposes, so that there is not sufficient space for the public 
accommodation, he cannot sue an individual for selling articles 
near his market, and depriving him of toll, even although 
at that particular time there is room in the market, unless 
he shows that on the day when the sale takes place he gave 
notice to the seller that there was room within the market. 
Prince v. Lewis, 5 B. § C. 363. 

The lord of an ancient market may by law have a right to 
piee other persons from selling goods in their private 
houses situate within the limits of the market. 7B. & C. 40, 
And so in a recent case, it was held that a claim by imme- 
morial custom to exclude others from selling marketable 
articles on the market days, except in the market place, is 
valid in law. 4B. § Ad. 397. uære if the grantee of a 
newly created market can, by virtue of such grant, maintain 
an action for the disturbance of his franchise against a person 
for selling such articles in his own shop, within the franchise, 


| contracts of any thing vendible in fairs or markets overt 
| is, open,) shall not only be good between the parties, 





MARKET. 


but not within the limits of the market-place, on the m; 
day? 

Propan may in some cases be transferred by sale, thou 
the vendor hath none at all in the goods ; for it is exped 
that the buyer, by taking proper precautions, may ati 
events be secure of his purchase; otherwise all commé 
between man and man must be soon at an end. 

The general rule of law, therefore, is, that all sales # 
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also binding on all those that have any right or propë 
therein. 2 Znst. 713. And for this purpose the Mirror si) 
tolls were established, viz. to testify the making of contrat 
for every private contract was discountenanced by law?! 
somuch that our Saxon ancestors prohibited the sale of 
thing above the value of 20d, unless in open marketi 
directed every bargain and sale to be made in the presë 
of credible witnesses. Mirr. c. 1. §3; Ll, Ethel. 10,4 
Ll, Eadg. Wilk, 80. Market overt in the country is only M 
on the special days provided for particular towns by chan 
or prescription; but in London, every day except Sunday 
market-day. Cro. Jac. 68. The market-place, or spol 
ground set apart by custom for the sale of particular go 
is also in the country the only market overt, Godb. U 
But in London, every shop in which goods aré exposed 
lioly to sale, is market overt for such things only as) 
owner professes to trade in. 5 Rep, 83; 12 Mod. 
Though if the sale be in a warehouse, and not publicly, 
the shop, the property is notaltered, 5 Rep. 83; Modri“ 
But if goods are solei from one, and sold out of mañ 
overt, the property is not altered, and the owner may # 
them wherever he finds them, And it is expressly provi 
by 1 Jac. 1. c. 21. that the sale of any goods wrong 
taken, to any pawnbroker in London, or within two ™ 
thereof, shall not alter the property ; for this being usti 
a clandestine trade, is therefore made an exception t0 
general rule. And even in market overt, if the goods bé! 
property of the king, such sale, though regular in all o% 
respects, will in no case bind him; though it binds inf 
femes coverts, idiots or lunatics, and persons beyond s@ 
in prison, 2 Jnst. 713. If the goods be stolen from) 
common person, and then taken by the king's officer N 
the felon, and sold in open market, still if the owne 
used due diligence in prosecuting the thief to conviction 
loses not his property in the goods. Bac. Use of the” 
158. So likewise if the buyer knoweth the property 
be in the seller; or there be any other fraud in the trati 
tion; if he knoweth the seller to be an infant, or fem® 
vert not usually trading for herself; if the sale be not 
ginally and wholly made in the fair or market, or not “i 
usual hours, the owner's property is not bound the, 
2 Inst. 713, 714; 5 Rep. 83. If aman buys his own 6 
in a fair or market, the contract of sale shall not bin 
so that he shall render the price; unless the prope! 
been previously altered by a former sale, Perk. § 93: 
notwithstanding any number of intervening sales, i 
ginal vendor, who sold without having the property: % 
again into possession of the goods, the original own 
take them, when found in his hands who was guilty 
first breach of justice. 2 Jnst. 713. But the owner 0! 8 
stolen, who has prosecuted the thief to conviction 
recover the value of his goods from any one who has A 
chased them, and sold them again, even with notice 9 
theft before the conviction. 2 7. R, 750. By thes? 
lations the common law has secured the right of the 
prietor in personal chattels from being divested, s0 
consistent with that other necessary policy, that p% 
bond fide, in a fair, open, and regular manner, Shoh 
be afterwards put to difficulties by reason of the PY 
knavery of the seller. 2 Comm. 449, 450. See 
Persons that dwell in the country, may not sell 
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retail in a market town, but in open fairs; but countrymen 
mane goods in gross there. 1E2P. & M. c. 7. 7 
$ le for any thing vendible in markets, &e. shall 
to the fal gat Sales after the property, if made according 
E o 'olowing rules, viz. 1, the sale is to be in a place that 
pi Sh so that any one that passeth by may see it, and be 
e poper place for such goods; 2, it must be an actual 
he T a valuable consideration; 3, the buyer is not to 
Por fis the seller hath a wrongful possession of the goods 
bir oth he sale must not be fraudulent, betwixt two, to 
eee Person of his right; 5, there is to be a sale, and 
iss ceed y persons able to contract; 6, the contract 
ought Aaly and wholly in the market overt; 7, toll 
ne is nap e paid, where required by statute, &e.; 8, the 
ion Se to be in the night (or on a Sunday,) but between 
Parties.) A (though if the sale be so made, it may bind the 
that ae sale thus made shall bind the parties, and those 
The qutingers, who have a right. 5 Rep. 83. 
Potieea oes whi ordain that toll-takers shall be ap- 
Dames ot, acess and fairs, to enter into their books the 
soldat x z buyers, sellers, vouchers, and prices of horses 
pert ae a note thereof to the buyer, &c. secure the 
ir OF hark eh horses to the owner, although sold in a 
orse. a a apit he repays what was bond fide paid for the 
See furth SP. § M. c. 7; 31 Eliz. c. 12. See Horses. 
MARK et Clerk of the Market, F 
M ARK be TOW See Market, 
kee ETZELD or MARKETGELD. 
Pe ods MS. in Bibl, Cotton. 
Was a penny anciently paid at the 
m, by those who had gutters laid or made out 
mses into the streets, ZZ, 15 Edw. 1, 
ise iy Marla, from the Saxon margel, i, e. medulla 
hed called matin, A kind of earth th mineral, ari 
Seo 17 Hay ities of this kingdom is used to fertilize land. 








Toll of the 











A marle pit. Chart. 


SRQuE, from the Saxon mearc, signum.] A mark or 


jp Our ancient statutes it signifies reprisals, See 
'8 0J Marque, J p 


QUESS or MARQUIS, marchio.] Is now a title 
efore an earl, and next toa duke; and by the 
Otoman, the name is derived from the German 


hy signifi 


Ying originally custos limitis 
n the rei 








Commonly lord marcher, and not marquess, as 

s observed in his Law of Nobility and 
fare Claus. lib. 2. e. 19. A marquis is 
patent; and anciently by cincture of sword, 


ate, &e, See Lords Marchers, Peers, Nobility. 


MARRIAGE. 
n +] A civil and religious contract, whereby a 
tiviliz jose nl united to a woman, for the purposes of 


stof estoy ttagium, in the feudal law, signified the 





anle of Yy 


+ Glanv, lib. 7. e. 1. Tn this sense there 
le maritagio, &e. Reg. 171. 

aterm called duty of marriage, signifying 
fs charged ppt, imposed on women who formerly had 
Mt husband! Personal services, in order to render them 

in atinge jg Comell. See Tenure, 11.4. 
tant sorit lly the conjunction of man and woman 
Ontraet ig died) d agreement of living together, until 
.  “ls¥olved by death, or breach of faith, or some 


Vers wri 
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notorious misbehaviour, destructive of the end for which it 
was intended, It is one of the rights of human nature, and 
was instituted in a state of innocence, for preservation there= 
of; and nothing more is requisite to a complete marriage by 
the laws of England, than a full, free, and mutual consent 
between parties, not disabled to enter into that state by their 
near relation to each other, infancy, pre-contract, or impo- 
tency. Dict. 

As to the solemnization of marriage, this is regulated by 
the laws and customs of the nation where we reside; and 
every state allows such privileges to the parties it deems ex- 
pedient, and denies legal advantages to those who refuse to 
solemnize their marriage, in the manner the state requires ; 
but they cannot dissolve a marriage celebrated in another 
manner, marriage being of divine institution, to which only 
a full and free consent of the parties is necessary. Before 
the time of Pope Innocent II, there was no solemnization 
of marriage in the church; but the man came to the house 
where the woman inhabited, and led her home to his own 
house, which was all the ceremony then used. See 1 Rol. 
Abr. 359; 1 Sid. 64. 

Marriages by Romish priests, whose orders are acknow- 
ledged by the church of England, are deemed to have the 
effects of a legal marriage in some instances ; but marriages 
ought to be solemnized according to the rites of the church 
of England, to entitle the parties to the privileges attending 
legal marriage, as dower, thirds, &e. 

Marriage at common law is either in right or in possession ; 
and marriage de facto, or in reputation, as among Quakers, 
&c. is allowed to be sufficient to give title to a personal 
estate, 1 Leon. 53; Wood's Inst. 59. But in the case of a 
Dissenter, married to a woman by a minister of the congre- 
gation who was not in orders, it was held, that when a hus- 
band demands a right to himself as husband by the eccle- 
siastical law, he ought to prove himself a husband by that 
law, to entitle him to it; and notwithstanding the wife and 
the children of this marriage may entitle themselves to a 
temporal right by such marriage, yet the husband shall not, 
by the reputation of the marriage; unless he hath a substantial 
right; and this marriage is not a mere nullity, because by 
the law of nature the contract is binding; for though the 
positive law of man ordains marriage to be made by a priest, 
that law only makes this marriage irregular, and not expressly 
void. 1 Salk. 119. See further Quakers. 

The marriages that are made in an ordinary course, are to 
be by asking in the church, and other ceremonies appointed 
by the book of Common Prayer, 2 & 3 Edw. 6. c. 21. By 
the ordinances of the church, when persons are to be married, 
the banns of matrimony shall be published in the church 
where they dwell three several Sundays or holidays, in the 
time of divine service; and if, at the day appointed for their 
marriage, any man do allege any impediment, as pre-contract, 
consanguinity, or affinity, want of parent’s consent, infancy, 
&c. why they should not be married, (and become bound 
with sufficient sureties to prove his allegation,) then the so- 
Jemnization must be deferred until the truth is tried. Rubrick, 
And no minister shall celebrate matrimony between any per- 
sons without a faculty of licence, except the banns of mar- 
riage have been first published as directed, according to the 
book of Common Prayer, on pain of suspension for three 
years; nor shall any minister, under the like penalty, join 
any persons in marriage, who are so licensed at any unsea- 
sonable times, or in any private place, &e. Canon, 62. Also 
on the granting of licences, oath is made, and bond is to be 
taken that there are no impediments of pre-contract, con- 
sanguinity, &c. nor any suit or controversy depending in any 
ecclesiastical court, touching any contract of marriage of 
either of the parties with any other; that neither of them 
are of better estate than is suggested ; and that the marriage 
be openly solemnized in the parish church where one of the 
parties, dwelleth, or the’ ehuireh: mentioned! tals the’ licenoe, 
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between the hours of eight and twelve in the morning. 

Licences to the contrary shall be void; and the parties mar- 

rying are subject to punishment as for clandestine marriages. 
‘an. 102. 

But by special licence or dispensation from the Archbishop 
of Canterbury, marriages, especially of persons of quality, 
are frequently in their own houses, out of canonical hours, 
in the evening, and often solemnized by others in other 
churches than where one of the parties lives, and out of time 
of divine service, &c. 

Marriages are prohibited in Lent, and on fasting days, 
because the mirth attending them is not suitable to the hu- 
miliation and devotion of those times; yet persons may marry 
with licences in Lent, although the banns of marriage may 
not then be published. Formerly, during the establishment of 
the Catholic religion in these kingdoms, priests were restrained 
from marriage, and their issue accounted bastards, &c. and 
the 31 Hen. 8. c. 14, made such marriages felonious. But 
on the Reformation, laws were made, declaring that the mar- 
riage of priests should be lawful, and their children legiti- 
mate; though the preambles to those statutes set forth, that 
it would be better for priests to live chaste, and separate 
from the company of women, that they might with more fer- 
vency attend the ministry of the Gospel. See 2 & 3 Edn. 
6. ¢. 21. But this statute, like all other reforms in the church, 
was repealed by Queen Mary, and was not revived again till 
by 1 Jac. 1. c. 25; though the thirty-nine articles had passed 
in convocation in the fifth year of Queen Elizabeth, the thirty- 
second of which declares, that it is lawful for the bishops, 
priests, and deacons, as for all other Christian men, to marr 
at their own discretion, ‘The clerks in chancery, though 
laymen, were not allowed to marry, till 14 & 15 Hen. 8. c. 8. 
And no lay-doctor of civil law, if he was married, could exercise 
any ecclesiastical judisdiction, till 37 Men. 8. ©. 7. 

‘Taking marriage in the light of a civil contract, the law 
treats it as it does all other contracts; allowing it to be good 
and valid in all cases where the parties at the time of makin; 
it were in the first place willing to contract; secondly, ale 
to contract; and, lastly, actually did contract, in the proper 
forms and solemnities required by law. 1 Comm. c. 15. p. 488. 

First, they must be willing to contract; “ Consensus non 
concubitus facit nuptias,” is the maxim of the civil law in this 
case; and it is also adopted by the common lawyers. 1 Inst. $3, 

Secondly, they must be able to contract. In general all per- 
sons are able to contract themselves in marriage, unless they 
labour under some particular disabilities and incapacities. 
What those are we shall therefore inquire. 

These disabilities are of two sorts: first, such as are ca- 
nonical, and therefore sufficient by the ecclesiastical laws to 
avoid the marriage in the spiritual court: but these in our 
law only make the marriage voidable, and not ipso facto void, 
until sentence of nullity be obtained. Of this nature are 
pre-contract, consanguinity, or relation by blood ; affinity, 
or relation by marriage; and some particular corporeal in- 
firmities. These canonical disabilities are either grounded 
upon the express words of the divine laws, or are conse- 
quences plainly deducible from thence; it therefore being 
sinful in the persons who labour under them to attempt to 
contract matrimony together, they are properly the object of 
the ecclesiastical magistrates’ coercion, in order to separate 
the offenders and inflict penance for the offence, pro salute 
animarum. But such marriages not being void ab initio, but 
yoidable only by sentence of separation, they are esteemed 
valid to all civil purposes, unless such separation is actually 
made during the life of the parties. For after the death of 
either of them the courts of common law will not suffer the 
spiritual court to declare such marriages to have been void; 
because that declaration cannot now tend to the reformation 
of the parties. 1 Jnst. 33; 2 Inst, 614, Therefore when a 
man had married his first wife's sister, and after her death 
the bishop's court was proceeding to annul the marriage, and 
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bastardize the issue, the Court of King’s Bench grant 
prohibition hoc; but permitted them to proceed to pul 
the husband for incest. 1 Salk. 548. 

These canonical disabilities being entirely within the pt 
vince of the ecclesiastical courts, our books are perfe 
silent concerning them. But there are a few statutes wl 
serve as directories to those courts, of which it will be pi 
to take notice. By 32 Hen. 8. e. 38, it is declared that 
persons may lawfully marry but such as are prohibited 
God’s law: and that all marriages contracted by lawful 
sons in the face of the church, and consummate with bi 
knowledge and fruit of children, shall be indissoluble, 
(because in the times of popery a great variety of deg 
of kindred were made impediments to marriage, which im 
diments might, however, be bought off for money,) it is 
clared by the same statute, that nothing, God's law ext 
shall impeach any marriage, but within the Levitical deg 
the farthest of which is, that between uncle and niece. 
Rep. 158, 
y the same statute all impediments, arising from 
contracts to other persons, were abolished, and declare 
none effect, unless they had been consummated with bo 
knowledge ; in which case the common law holds such 
tract to be a marriage de facto. But this branch of the stall 
was repealed by 2 & 3 Edw. 6. c. 23, A contract per 
de presenti tempore used to be considered in the ecclesi 
tical courts ipsum matrimonium; and if either party had aft 
wards married, this, as a second marriage, would have } 
annulled in the spiritual courts, and the first contract enfo 
See as instance, 4 Co, 29. But as this pre-engagement 
no longer be carried into effect as a marriage, it seems 
doubted that it will never more be an impediment to a 
sequent marriage actually solemnized and consummated 
Comm. 435, in n. 

In the above stat. 32 Hen. 8. c. 88, the prohibitions by 
law are not specified; but in 25 Hen, 8. c. 22; 18 
c. 7, the prohibited degrees are particularized. It is do 
ful whether these two last statutes are in force. 2 
Eccl. L. 405. But so far they seem to be only declar 
of the Levitical law. The former declared null and voi 
marriage between Henry VIII. and Catherine of Art 
widow of his eldest brother, Prince Arthur, for which a 4 
pensation had been obtained from the Pope. 1 Comm. 435 

The prohibited degrees are all which are under the foi 
degree of the civil law, except in the ascending and dese 
ing line; and by the course of nature it is scarcely a po 
case, that any one should ever marry his issue in the 
degree ; but between collaterals it is universally trues, 
all who are in the fourth or any higher degree are per 
to marry; as, first cousins are in the fourth degrees” 
therefore may marry; a nephew and great aunt, or niece? 
great uncle are also in the fourth degree, and may ™ 
marry; and though a man may not marry his gran 
it is certainly true he may marry her sister, Gibs, Cod 
The same degrees by affinity are prohibited. Affinity ah 
arises by the marriage of one of the parties so relate 
a husband is related by affinity to all the consanguinei 0 
wife, and vice versd the wife to the husband's consang 
for the husband and wife being considered one fles 
who are related to the one by blood are related to the G 
by affinity, Gibs. Cod. 412. ` Therefore a man after his 
death cannot marry her sister, aunt, or niece, But 
sanguinci of the husband are not at all related to the 6a 
guinei of the wife. Hence two brothers may marty f 
sisters, or! father and son a mother and daughter: 
brother and sister marry two persons not related, A 
brother and sister die, the widow and widower may 
marry ; for though I am related to my wife's brother b 
nity, I am not so to my wife's brother's wife, whom? 
cumstances would admit, it would not be unlawful for 






































marry, 1 Comm. 485, in n. See 1 Inst. 235, a. in ™ 
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The son of a father by another wife, and daughter of 
mighter of a 
a by another husband, cousins-german, &c. may marry 
‘or Rife other; a man may not marry his brother's wife, 
Bur ue sister, an uncle his niece, an aunt her nephew, &c. 





4 ele i n 
if a man take his sister to wife, they are baron’ and 


x T ee the issue are not bastards till a divorce. Levit. 
ae Inst. 683; 1 Rol. Abr. 840, 357; 5 Mod. 448. 
A may not marry his sister's daughter; and a 
vera daughter is said to be Reali ME te rE 
Rarer it being morally as unlawful to marry a bas- 
stand dai a În wedlock, and it is so in nature; and if a 
ints ne Det fall under the prohibition ad proximum san- 
od. 16 ccetlas, a mother may marry her bastard son. 5 
h 8; 2 Nels, Abr. 1161. 
ae are persons within the reason of the prohibition of 
the fae though not mentioned, and must be prohibited ; as 
marrying eon marrying his daughter, the grandson from 
Tie at grandmother, &e, Van 7 
or at eet sorts of disabilities are those which are created, 
e of ae oreed by the municipal laws. And though 
daa rte may be grounded on natura law, yet they are 
apa laws of the land, not so much in the light of 
they draw aaee, #8 on account of the civil inconveniences 
cee them. These civil disabilities make the 
han ab initio, and not merely voidable ; not that 
Mee a contra ct already formed, but they render the 
put pean le of forming any contract at all; they do not 
ously hind, those who are joined together, but they previ- 
legal int ler the junction. ‘And if any persons under these 
a matr a cities come together, it is a meretricious, and not 
1 Comm, 486. 
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or sentence in the spiritual court. This 
eater regard the civil law. But the common law pays a 
if thers to the constitution than the age of the parties; 
Whatever) we habiles ad matrimonium, it is a good marriage, 
acir age may be, And in law it is so far a mar- 
the age of consent they agree to continue 
y need not be married again. Co, Lit. 79. If 
be of years of discretion, and the wife under 
she comes to years of discretion, he may dis- 
melas she may ; for in contracts the obligation 
vera, why Both must be hound or neither; and so it is 
wd, he wife is of years of discretion, and the 
der. Co, Lit. 7 
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eure, AORN cannot disagree within her age 
tine he which her marriage continues; and 
ia ‘tan disagreement is void. 1 Danv. 699. 
iny marries a woman under that age, and after- 
at henag age of consent, disagrees to the mar- 
arriage js ih TEN years marries another ; now the 
ite abeo utely dissolved, so that he may take 
was although the disagreement within the age 
age of pè cient, yet her taking another hus- 
greenene acr Sent and cohabiting with him, affirms 
Teagan 30 the first marriage is avoided. Moor, 
isagreement of the parties, at the age 
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of consent they agree to the marriage, and live together as 
man and wife, the marriage hath continuance, notwith- 
standing the former disagreement; but if the disagreement 
had been before the ordinary, they could not afterwards 
agree again to make it a good marriage. 1 Danv. Abr, 699. 

If either party be under seven years of age, contracts of 
marriage are absolutely void ; but marriages of princes made 
by the state in their behalf, at any age, are held good ; 
though many of those contracts have been broken through, 
Swinb, Matrimon. Contr. See Ward's Law of Nations. 

‘The above proposition “ that in contracts the obligation 
must be mutual,” has been censured as too generally ex- 
pressed; for there are various contracts between a person 
of full age anda minor, in which the former is bound and 
the latter is not, The authorities seem decisive, that it is 
true with regard to the contract of marriage, referred to the 
ages of fourteen and twelve ; but it has also long been clearly 
settled, that it is not true with regard to contracts of mar- 
riage, referred to the minority under twenty-one, For where 
there are mutual promises to marry between two persons, 
one of the age of twenty-one, and the other under that age, 
the first is bound by the contract, and on the side of the 
minor it is voidable ; ‘or for a breach of the promise on the 
part of the person of full age, the minor may maintain an 
action, and recover damages; but no action can be main- 
tained for a similar breach of the contract on the side of the 
minor, Stra. 937; Fitzgib. 175, 275. 

Another incapacity arises from mant of consent of parents 
and guardians, By the common law, if the parties them- 
selves were of the age of consent, there wanted no other 
concurrence to make the marriage valid; and this was agree- 
able to the canon law; but by several statutes, viz. 6 & 7 
Will. 3. c. 6; 7 & 8 Will. 8. c. 35. penalties of 1007, are 
laid on every clergyman who marries a couple either without 
publications’ of banns (which may give notice to parents or 
guardians,) or without a licence, to obtain which the consent 
of parents or guardians must be sworn to; and the man so 
married forfeits 102, and the ish clerk, &e. assisting 5l. 
These statutes are confirmed by 10 Ann, c. 19. and extended 
to privileged places ; so that if a parson so offending be a 
prisoner in any place, on conviction he shall be removed to 
the county gaol, there to remain in execution charged with 
the said penalty of 100/., &c. Before these statutes an in- 
formation was exhibited against certain persons for combi- 
nation in procuring a clandestine marriage in the night, with- 
out banns or licence, between a maid-servant and a young 
gentleman who was heir to an estate, the person being in 
liquor; and they were fined 100 marks, and ordered to be 
committed till paid; but it doth not appear that the mar- 
riage could be made void. Cro. Car, 557, 

ut the evil of clandestine and improper marriages was 
more fully restrained by the 26 Geo, 2. ©. 33. which enacted 
that all marriages were to be either in pursuance of banns 
published, of a licence, or of a special licence ; and declared 
that all marriages by licence, where either of the parties, not 
being a widower or widow, should be under the age of 
twenty-one years, which shall be had without the consent of 
his or her father, if living, or if dead, of his or her guar- 
dian, and if no guardian, of his or her mother, if living and 
unmarried, and if no mother living and unmarried, then of 
the guardian appointed by the Court of Chancery, should be 
void. If guardian or mother, or any of them, where con- 








sent was made necessary, were non conpos mentis, beyond . 


sea, or refused to consent, and the Lord Chancellor should 
declare it to be a proper marriage, that should be effectual 
as if the guardian or mother had consented. 

By the 3 Geo. 4. c, 75, marriages which had been solem- 
nized by licence obtained without the proper consent, and 
which were therefore void under the above statute, were 
rendered valid where the parties had continued to cohabit 
until the death of one of ent or until the passing of the 
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act, or where they had discontinued their cohabition for the 
purpose of or during the pendency of any proceedings 
touching the validity of such marriage; the act excepted 
cases where the invalidity of the marriage had been de- 
clared by any court of competent jurisdiction, or established 
upon the trial of any issue, or acted upon by any judgments, 
decrees, or orders of court, or where either of the parties 
had during the life of the other lawfully intermarried with 
another person; and it provided that where any property, 
either real or personal, had been possessed, or any title of 
honour enjoyed on the ground of the invalidity of any such 
marriage, the right and interest in such property or title of 
honour should not be affected. These retrospective pro- 
visions did not include marriages by banns; and therefore 
marriages invalid under the former law, from the banns not 
having been duly published, are still void. See 1 Addams, 93. 

The 3 Geo. 4, c. 75, also contained provisions with re- 
spect to future marriages. These, together with the old 
marriage act, 26 Geo. 3. c. 33, were repealed by the 4 Geo. 4. 
c, 76. which comprises the enactments whereby marriages 
are now regulated in this country. 

The 2d section of this statute prescribes the mode of pub- 
lishing banns, and of performing the ceremony, nearly in 
the same terms as the old act. § 3, 4, 5, and 6, enable the 
bishop of the diocese, with the consent of the patron and in- 
cumbent, to authorize the publication of banns and the so- 
lemnization of marriage in other chapels; and the laws re- 
specting registers are extended to such chapels. ‘The next 
two sections are borrowed from the old act: § 7 provides 
that seven days’ notice of the names of the parties, their 
places of abode, and the time of their residence, shall be 
given to the minister before publication of banns: and § 8 
exempts the minister from punishment for marrying minors 
without the consent of parents or guardians, unless with 
notice of their dissent: by § 9. if the marriage be not had 
within three months after the complete publication of banns, 
they must be republished in the same manner: by § 10, 
licences are only to be granted for marrying where one of the 
parties has resided for fifteen days: by § 11. if a caveat be 
entered against the grant of a licence, it is not to be granted 
until the matter has been examined by the judge out of 
whose office it is to issue: § 12 enacts that parishes not 
having any church or chapel, and extra-parochial places not 
having chapels in which banns may be published, shall be 
deemed to belong to any adjoining parish or chapelry : § 13 
provides that when a church or chapel is disused, from being 
under repair, or from being taken down to be rebuilt, the 
banns may be published in any place within the parish or 
chapelry licenced by the bishop for the performance of 
divine service, or in the church or chapel of any adjoining 
parish or chapelry where no place is so licenced, the marriage 
may be solemnized in such adjoining church or chapel; and 
marriages heretofore solemnized in other places within pa- 
rishes or chapelries, on account of the church or chapel being 
under repair, or taken down to be rebuilt, are not on that ac- 
count to be questioned ; see 5 Geo. 4. c. 32, &e, post. 

§ 14 enacts, that previous to the grant of a licence, one of 
the parties shall swear to his or her belief that there is no law- 
ful impediment, and to their residence ; and also where either 
of the parties, not being a widow or widower, is under the age 
of twenty-one, that the consent of the persons whose con- 
sent is required by the act has been obtained; but if there 
shall be no such person or persons having authority to give 
such consent, then upon oath made to that effect by the party 
requiring such licence, the licence may be granted notwith- 
standing the want of any such consent. 

By § 15 no bond or other security is to be required on 
granting licences, 

§ 16 declares, that the father, if living, of any minor, not 
being a widower or widow, or if the father shall be dead, 
the guardian or guardians of the person of the party law- 
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fully appointed, or one of them; and if none, then the mot 
of suc! Lae if unmarried ; and if there shall be no mot 
unmarried, then the guardian or guardians of the person 
pointed by the Court of Chancery, if any, or one of thé 
shall have authority to give consent to the marriage; 
such consent is thereby required, unless there shall 1 
person authorized to give such consent. 

§ 17 provides, that where the father is non compos menl 
or where the guardian or mother whose consent is req 
is non compos mentis, or beyond the seas, or unreasoni 
refuses to consent, the Court of Chancery may authorize 
marriage. This clause corresponds with that in the old 
but it is extended to the case of the father being lunatic, 
§ 18 provides for the oath of office to be taken, and! 
security to be given by the surrogates deputed to grani 
cences: by § 19 licences are to be in force for three mo 
only : and by § 20 the power of the Archbishop of Cant 
bury to grant special licences is preserved. 

§ 21 makes it felony, punishable by fourteen years’ tril 
portation, knowingly ate wilfully to solemnize matrimony 
any other place than a church or chapel wherein banns m 
be lawfully published, or at any other time than between 
hours of eight and twelve in the forenoon (unless 
licence,) or without due publication of banns or licence 
the same punishment is enacted for persons falsely pretend 
to be in holy orders, who shall solemnize matrimony 
cording to the rites of the Church of England; prosecutl® 
on this clause are to be commenced within three years. 

§ 22 declares that if any person shall knowingly 
wilfully intermarry in any other place than a church or 
pois chapel wherein banns aay be lawfully published ( 
jess by special licence,) or shall knowingly and wilfully int 
marry without due publication of banns or licence fro 
person having authority to grant the same, or shall knowil 
and wilfully consent to or acquiesce in the solemnizatiom 
such marriage by any person not being in holy orders; 
marriage of such person shall be null and void to all i 
and purposes whatsover 
y § 23 it is enacted, that where any valid marriage ô 
minor, by licence, shall be procured by the false oath 
either party, as to the matters required to be sworn tos 
party wilfully and knowingly so swearing, or if any 
marriage of a minor by banns shall be procured by a Pat 
hereto, knowing that the minor had a parent or gui 
then living, and that such marriage was had without the € 
sent of such parent or guardian, and knowing that b 
had not been duly published, and having knowingly eat! 
or procured the undue publication of banns, the attorn 
solicitor-general may file an information in the Court 
Chancery or Exchequer, at the relation of a parent or g 
dian of the minor whose consent has not been given tos 
marriage, and who shall be responsible for the costs, {0 
for a forfeiture of all estate, right, title, and interest i0 
property which hath accrued or shall accrue to the pa 
offending by force of such marriage; and such court 
have power in such suit to declare such forfeiture, and tht 
upon to order and direct that all such estate, &e. in any 
perty as shall then have accrued, or shall thereafter at 
to such offending party, by such marriage, shall be si 
under the direction of such court, for the benefit of the! 
nocent party, or of the issue of the marriage, or of 
them, in such manner as the court shall think fit, | 
purpose of preventing the offending party from deriving 4 
interest in real or personal estate, or pecuniary be” 
from such marriage; and if both the parties so cont? 
marriage shall, in the judgment of the court, be guy 
any such offence as aforesaid, the court may settle ant 
cure such property, or any part thereof, immediately 14 
benefit of the issue of the marriage, subject to prov, 
for the offending parties, by way of tenance oF 0 
wise, as the said court, under the particular circums! 
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nace case, shall think reasonable, regard being had to the 
it of the issue of the marriage during the lives of their 
Rae of the issue of the parties respectively by any 
Of them apaiage, or of the parties themselves in case either 
ene should survive the other; before filing such infor- 
that ekg wWlavit must be made of the circumstances, and 
ee relator had not discovered the marriage more than 
rly lonths before his application to the attorney or so- 
Bion eruera by § 24 all agreements, settlements, or deeds, 
ieonguch marriages, are made void so far as they may be 
sistent with the directions given by such courts: and by 
such information must be filed within a year from the 
mization of the marriage. 
nia bas Proof of the residence of the parties is not re- 
cae e the marriage, and evidence to prove non-resi- 
of the aa not be received in any suit touching the validity 
vidin, erage: g 27 repeats the clause in the old act, pro- 
eee at no suit shall be had to compel celebration in, facie 
Prenat PY reason of any contract, whether per verba de 
$28 or per verba de futuro. 
of two Provides that marriage: 
hems Witnesses, and the re; 
he minister ; 
Sister.) 





Solem 


shall be had in the presence 





excepts 
tion the 


minor is without a legal parent or guardian, 
is therefore no person having authority to 


iad such cases the ecclesiastical judge, or the sur- 
as 





Chancery, for the purpose of consenting; and this 
a e if have occurred since the act. 
only q, guardian “lawfully appointed” is considered to mean 
e 94, Buardian appointed by the father under the 12 Car. 2. 


theren e 1 Hagg. 353); and consent to a marriage’ can 
kinds yoo’ be given by a guardian of any of the other 


the Gee to the law, excepting a guardian appointed by 
Beneal $, 0f Chancery; and although the latter would in 
Act hig Sages the authority of the mother, yet by the 
long ag iN wer with respect to marriage does not arise so 
e moog nother is living and unmarried. 
tute, ig oe Important alteration in the law by the above sta- 
aring null repeal of the clause in the 26 Geo, 2. c. 83. de- 
rein pres and void marriages not solemnized in the mode 
Confined c cribed, By § 22 of the former act, the nullity is 
Tegularit, © MAiages where the parties are privy to the ir- 
as Al and it appears, as well by the language of this 
je fcto wink in order to render it void, both parties must 
minable tone the fraud. If the marriage, though not 
t both ne mode preseribed, be bond fide on the 
atit woul 9G CS parties, it will be good if solemn 
og eave been valid before the old Marriage Act. 
he frat cs Ie 640, 
Aly, in a plaane Of nullity is marrying, knowingly and wil- 
ication cre aoe not a church or chapel, qualified for the pub- 
e |, ra 
extende respect to the place of solemnization 
nig that ma by three subsequent acts. The 5 Geo. 4. c. 3 
in any partitges which had been or should be solem- 
x y place within the limits of any parish or chapelry 
Pe during ge bishop for the performance of divine ser- 
Which 8 the repair or rebuilding of the church or chapel 


Marriages had been usually solemnized; or if no 
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such place should be licensed, then in a church or chapel 
of any adjoining parish or chapelry in which banns are 
usually proclaimed, whether by banns lawfully published in 
such church or chapel, or by licence lawfully granted, should 
not on that account be questioned. 

The 6 Geo. 4. c. 92. confirms all marriages which had 
been solemnized in any church or public chapel erected and 
consecrated since the 26 Geo. 2. c. 33, and enacts, that in 
future marriages may be solemnized in all churches and 
chapels erected and consecrated since that time, in which it 
had been customary and usual, before the passing of the act 
(July 5th, 1825,) to solemnize marriages. 

The 11 Geo. 4. and 1 Wm, 4, c. 18. declares valid all mar- 
riages, the banns whereof have been published in any place 
used for divine service within any parish or chapelry durin, 
the repairs or rebuilding of the church or chapel thereof, 
which marriages have been solemnized either in the place so 
used, or in the church or chapel of the same or some ad- 
joining parish or chapelry. 

§ 2 during the time any church, &c, is under repair, &e. 
the bishop may direct the banns to be published in any con- 
secrated chapel in the parish. 

By § 3 all marriages then or thereafter to be solemnized 
in churches built in pursuance of the 58 Geo. 3. c. 45, and 
59 Geo. 8. c. 184, are declared good. 

§ 4 confirms marriages then had in chapels duly conse- 
crated, but wherein banns and marriages cannot legally be 
published and solemnized, This clause is to have no pro- 
spective operation. 

By § 5 the validity of marriages is not to be questioned on 
account of the uncertainty respecting the consecration of the 
chapels where they take place. This section seems to be re- 
trospective, 

A fourth legal incapacity of contracting marriage is want 
of reason, without a competent share of which, as no other, 
so neither can the matrimonial contract be valid. 1 Rol. Abr. 
257. See 15 Geo. 2. c. 80. for preventing the marriage of 
lunatics, under tit. /diots and Lunatics, V. 

A marriage solemnized clandestinely between a person of 
a weak and deranged mind, and the daughter of his trustee 
and solicitor (by whom he was treated as of unsound mind,) 
was declared null and void. 1 Hagg. Ec. Rep. 355. 

Lastly. The parties must not only be willing and able to 
contract, but actually must contract themselves in due form 
of law, to make it a good civil marriage. Any contract 
made per verba de presenti, or in words of the present tense, 
and in case of cohabitation per verba de futuro also, between 
persons able to contract, was, before the marriage acts, 
deemed a valid marriage to many purposes, and the parties 
might be compelled in the spiritual courts to celebrate it in 
facie ecclesia. But these verbal contracts are now of no 
force to compel a future marriage (see 4Geo. 4. c. 76. § 27, 
ante. 

Cs also essential to a marriage, that it be performed by 
a person in orders. Salk. 119. See Burr. Ses. Cas. 232; 
1 Wils. 74. Though the intervention of a priest to so- 
lemnize this contract, is merely juris positivi, and not juris 
naturalis aut divini; it being said that the Pope Innocent IIT. 
was the first who ordained the celebration of marriage in 
the church, before which it was totally a civil contract. 
Moor, 170. And in the times of the grand rebellion, all 
marriages were performed by the justices of the peace ; and 
those marriages were declared valid without any fresh so- 
lemnization, by 12 Car. 2. c. 33; 1 Comm, 440. ; 

But under the 4 Geo. 4. c. 76. § 22. a marriage will be valid 
although celebrated by a person not in holy orders, provided 
one or both of the parties believed him to be a clergyman. 
See also 2 Hagg. 280, 288, from which it would appear that 
by the law of England, previous to the statutory enactments, 
a marriage by a person ostensibly in holy orders, and not 
































known to the parties to be otherwise, was considered valid. 
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No marriage is voidable by the ecclesiastical law after the 
death of either of the parties, nor during their lives, unless 
for the canonical irean of pre-contract (if that indeed 
still exists,) of consanguinity, and of affinity, or corporeal 
imbecility subsisting previous to the marriage. 1 Comm. 440. 

By 4 Geo. 4. c. 91. marriages solemnized by any minister 
of the Church of England in the chapel or house of any British 
ambassador abroad, or in the chapel of any British factor 
abroad, or in the house of any British subject resident in such 
factory, or solemnized within the British lines by any chap- 
lain or officer, or other person officiating under the orders of 
the commanding officer of a British army serving abroad, 
shall be as valid as if solemnized within his majesty's do- 
minions according to forms of law; but the act is not to 
affect any other marriages solemnized abroad. 

Previous to this act the supposed privilege of ambassadors’ 
chapels was considered to extend only to cases where both 
parties were subjects of the country of the ambassador, 
1 Hagg. 136. But the enacting part of the above statute is 
applicable, whether the parties are or are not British sub- 
jects. Marriages in factories and ambassadors’ chapels, not 
performed by clergymen of the Church of England, are left 
in the same situation as before. See 4 Geo. 4, c. 67. as to 
marriages solemnized at St, Petersburgh. 

British subjects residing in British settlements abroad, are 
governed by the laws of England, except where alterations 
have been introduced by express enactment: consequently 
their marriages beyond the seas is the same as before the 
26 Geo.'2. c. 33 

By 58 Geo. 3. c. 84, marriages solemnized in the British 
territories in India, by ministers of the Church of Scotland, 
are declared equally valid with those solenmized by clergy of 
the Church of England. 

By the 3 & 4 Wm. 4. c. 45. marriages of parties, subjects, 
or one of them a subject of this realm, which have been so- 
lemnized at Hamburgh since the abolition of the British fac- 
tory there, by the chaplain appointed by the Bishop of 
London, or by any ministers of the Church of England ofli- 
ciating instead of such chaplain in the episcopal chapel of 
the said city, or in any other place, before witnesses, ac- 
cording to the rites of the Church of England, are declared 
valid, The act is merely retrospective, and contains no pro- 
visions for future marriages at that place. 

The law regulating marriages in Ireland, with certain 
exceptions introduced by several statutes hereafter noticed, 
is the same as that which prevailed in England previous to 
the passing of the 26 Geo. 2. ¢. 83. 

By the 9 Geo. 2. c. 11. marriages or matrimonial contracts 
of minors, entered into without due consent, may be an- 
nulled by the ecclesiastical courts in any case where either of 
the parties is entitled to real estate of 100/. per annum, or to 
personal estate worth 500/.; or where the father or mother 
of the minor is in possession of real estate of 1002. per 
annum, or of personal estate worth 2000/. 

The 19 Geo. 2. c.13. declares null marriages performed 
by Popish priests, if the parties, or either of them, be Pro- 
testant. 

A marriage, however, solemnized by a Roman Catholic 
priest, is valid in Ireland, if both parties be Roman Ca- 
tholic. See 2 Addams, 471. 

By the 58 Geo. 3. c. 33. the provision in the 26 Geo. 2. 
c. 83. (repeated in the 4 Geo. 4. c. 76.) prohibiting suits in 
the ecclesiastical courts to compel the celebration of mar- 
Hepes by reason of any contracts, was extended to Ireland. 

y the 3 & 4 Wm. 4. c. 112. so much of several Trish acts 
as made it felony for Roman Catholic clergymen to celebrate 
marriages between Protestants, or between a Protestant and 
a Roman Catholic, or as subjected them to a penalty of 500/. 
for marrying such parties, unless first married by a Protestant 
clergyman, was repealed, By § 3. the act is not to give va- 
lidity to any marriage ceremony in Ireland, not now valid, 
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or to repeal any enactments in force for preventing th 
‘oettaniee Ge te martiga eroticas Hy cared eee ee 
See the Irish statutes 11 Geo. 2. c. 10. § 3. and 21 
Geo. 3. c. 25, relating to matrimonial contracts by Protestall 
dissenters, entered into in their own congregations, 

In Scotland (although clandestine marriages made wi 
due publication of banns, are punishable by act 1661, c. 
by banishment of the clergyman, and fine and imprisonme 
of the parties,) yet consent and copulatio, or cohabitati 
united, constitute a valid marriage without any ceren 
In no case is the consent of parents or guardians require 
The evidence of consent admitted is very general, such 
an acknowledgment to the clergyman christening a child, 
the like. By the act 1503, c. 77. where parties have lit 
together at bed and board, the reputed wife is entitled to hi 
terce or dower. 

The subject of the Scotch law of marriage was fully d 
cussed and investigated in the celebrated case of Dalryn 
v. Dalrymple, in which the evidence of many learned Scot 
lawyers was produced before the court; and Sir Wi 
Scott, in a profound and luminous judgment, stated the lal 
on the subject as applicable to the facts of the case. 
said that the rule of the Scotch law was, that a contract 
marriage per verba de presenti did not require consummati 
in order to become “ very matrimony,” and therefore that th 
marriage in that case was good, although personal intercout 
was unproved; but that assuming the law to be othe 
and that the copula was necessary to render a contract P 
verba de presenti a marriage, he still thought that fact 
tablished by the evidence, and that in this view of the cas 
according to the current of all legal authorities, the m 
riage was undoubtedly valid. This judgment was affirm 
on appeal by the Court of Delegates. See 2 Hagg. C- 
59, 


































Scotland being expressly excepted out of the mai 
acts, so much of them as is calculated to defeat the mä 
riages of minors without the consent of parents or gù 
dians, has been frequently evaded, by going into Scotla 
be married there, and returning to Enasi immediat 
afterwards. Indeed the validity of such marriages was 0 
questioned; and though, in general, marriages are gover 
by the laws of the country in which they are celebrat 
yet it was doubted whether the lew loci ought to be 
plied to a case, accompanied with cireumstances so sti 
marking the intent to evade the law of land, See t 
observations of Lord Mansfield on this subject, 2 Burr, 107 
But in Bull. N. P. 113. there is a short note of a case, whe 
this point was afterwards determined, upon an appeal to fh 
Delegates, viz. Crompton v. Beareroft, Dec. 1, 1768. 
appellant and respondent, both English subjects, and the 
pellant being under age, ran away without the consent § 
her guardian, and were married in Scotland; and on a s 
brought in the spiritual court to annul the marriage, it 
holden that the marriage was good. See this case stil 
2 Hagg. C. R. 444. And the same was decided in Chancel 
on certificates of Scotch law, in Grierson v. Grierson, Lib. 

A. 1780. P. 552; Sir W, Scott's judgment in Dalrymple 

Dalrymple, 2 Hagg. C. R. 99. If Gretna Green martial 

were invalid according to English law, and depended for ™ 
lidity solely on the Scotch law, there would seem grow! 
doubt the soundness of the decisions holding them Yi 
for it is apprehended, that when parties merely pass, 
Scotland to make the contract of marriage, and immedi 
return to England, the law of England properly governs t 
contract, according to Lord Mansfield's observations 1M 
binson v. Bland, supra, and according to the rational PG 
ciple laid down by Huber, de confl. Legum, l 1. tits 3. $ 

“ Proinde et locus matrimonii contracti non tam is est ubi ® 
tractus nuptialis initus est, quam in quo contrahente 



























monium exercere voluerunt; ut omni die fit hominesin 27 
indigenas; aut incolas ducere uxoris in Hollandia, quas 
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pa in Frisiam deducunt. Jus Frisiæ in: hoe casu est jus 
ibid. er And see another passage to the same effect, 
23, i 8; and Co, Lit. 79 a. note 1; and 2 Addams R. 
Ree gue by the Jaw of England, unaffected by the Marriage 
Inara tFiage in the form used at Gretna Green is a good 
oe ees the provisions of the Marriage Act cannot 
ia marriage, since they are expressly confined to 
Boia pend this according to Sir George Hay, was the 
area of decision in Crompton v. Bearcroft, in which nothing 
Ree ie to have been laid before the court to show that the 
Si yess valid in Scotland. Vide 2 Hagg. C. R. 430. 
wal it ynne, however (2 Hagg. 448,) states that the case 
TA Stetmined by the Delegates on the ground that the mar- 
ere ood by the law of Scotland. In Ziderton v. H- 
a eon > Bla. ‘a marriage celebrated in Scotland was held 
ph e the woman to dower in England, This was not 
4 Enl a marriage by parties going to Scotland to evade 
pre glish law, However, the objection to the validity of 
es celebrated according to the laws of a foreign state, 


tow A p eig 
iegbich parties have resorted to avoid the restrictions ex- 
ting in 


































9 
respect Effect of Marriage by operation of tam, Se—With 
int t to the interest which the husband takes. in the real 
The eal estates of the wife, see Baron and Feme, IV. 
conditi ife doth partake of the name, so of the nature and 





fas wet the husband by the marriage; for if she be an 
ife, she is a countess; if a knight's wife, a lady; and 


€ be i o sp r 4 
29 3, g, tlien and made a denizen, the wife is so likewise, 
awe OS: 


4 H. 7.31; Bro. 499. 

ial causes, or injuries respecting the rights of 

tre one branch of the ecclesiastical jurisdiction ; 

cot Marriages are considered in the light of a mere 

ritual ontact, they do not seem to be very properly of spi 
Cognizance, 


âtrimoni; 
marriage, are 


thong 


if 





Piel 
this groun. p Í On 
#piritua] ae party injured may libel the’ other in the 
bouta rt; and unless the defendant undertakes and 

ee etua] root of the actual marriage, he or she is enjoined 
Ge esiast AIEG on that head; which is the only remedy 
ies of mari UiS can give for this injury, Another spe- 
"other, nrimonial causes was when a party, contracted to 
Aelebranon Bl a suit in the ecclesiastical court to compel 
t this pra Of the marriage in pursuance of such contract; 
Marriage panch of causes is now cut off entirely by the 

















act Gg P peee F 
t above stated. ‘The suit for restitution of con- 





a S -e 


MARRIAGE. 


jugal rights is also another species of matrimonial causes ; 
which is brought whenever either the husband or wife is 
guilty of the injury of subtraction, or lives separate from the 
other without any sufficient reason ; in which case the eccle- 
siastical jurisdiction will compel them to come together again, 
if either party be weak enough to desire it contrary to the 
inclination of the other, See 3 Comm. c. 7. p. 93, 94. 
Divorces and suits for alimony are also subjects of ecclesias- 
tical jurisdiction, as to which see Baron and Feme, II; 
Divorce, 

The temporal courts by the 28 Hen. 8, c. 7. are to deter- 
mine what marriages are within or without the Levitical 
degrees; and prohibit the spiritual courts if they impeach 
any persons from marrying within these degrees. “And it is 
said, were it not for that statute, we should be under no 

igation to observe the Levitical degrees. Vaugh, 206 ; 
2 Vent. 9. 

Although matrimonial causes have been for a long time 
determinable in the ecclesiastical courts, they were not so 
from the beginning ; for as well causes of matrimony as tes- 
tamentary were civil causes, and appertained to the jurisdic- 
tion of the civil magistrate, until kings allowed the clergy 
cognizance of them, Davis's Rep. 51. If persons married 
are infra annos nubilee, the ecclesiastical judges are to judge 
as well of the assent, whether sufficient, &c. as of the first 
contract; and where they have cognizance the common law 
judges ought to give credit to their sentences, as they do to 
our judgments. 7 Rep. 28. See the Duchess of Kingston's 
Ca. 11 St. Tr. 198. 

Loyalty or lawfulness of marriage is always to be tried by 
the bishop's certificate; or inquisition taken before him, on 
examining of witnesses, &e. Dyer, 3083. If the right of 
marriage comes naturally in question, as in dower, &c. the 
lawfulness of marriage is to be tried by the bishop's certifi- 
cate; but in a personal action, where the right of marriage 
is not in question, it is triable by a jury at common law. 
1 Lev. 41, Whether a woman is married, or she is the wife 
of such a person, is triable by a jury; and in personal actions 
it is right to lay the matter upon the fact of the marriage, to 
make it issuable and triable by a jury, and not upon the right 
of the marriage, as in real actions and appeals. 1 Jnst. 1125 
3 Salk. 64. If the marriage of the husband is in qu 
marriage in right ought to be, and that shall be tried by 
certificate. 1 Leon. 53. But if on covenant to do such a 
thing to another upon the marriage of a man’s daughter, the 
party alleges that he did marry her, &c. this shall be tried 
per pais ; for the marriage is only in issue, and not whether 
he was lawfully espoused, Cro. Car. 102. 

Conditions against marrying generally are void in law; 
and if a condition is annexed to a legacy, as where money is 
given to a woman, on condition that she marries with consent 
of such a person, &c. such a condition is void by the eccle- 
siastical law, because the marriage ought to be free without 
coercion; yet it is said it is not so at the common law. 
2 Nels. Abr. 1162; Poph. 58, 59; 2 Lill. 192, See Condi- 
tion, Legacy. 

There being divers advantages by marriage to the man 
and the woman; therefore, on promise of marriage, damages 
may be recovered, if either party refuse to marry; but the 
promise must be mutual on both sides, to ground the action, 
1 Salk. 24. And if there be reciprocal promises of mar- 

age, as the woman's promise to ie ER AF end Coble 
ion to make his obligatory ; so his promise to her is a 
ient consideration to make hers binding; and though 
no time for marriage be agreed on, if the plaintiff prove 
tender, and offer to marry defendant, and refusal by defendant, 
or if defendant marry another, whereby performance of the 
promise is, in law, rendered impossible, action lies, and 
damages are recoverable. Carthem, 467. These promises 
are not affected by the provisions of the Marriage Act, as 
relate to actions brought for their non-performance. 
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If a man and a woman make mutual promises of inter- 
marriage, and the man gives the woman 100/. which she 
accepts in satisfaction of his promise of marriage, it is a good 
discharge of the contract. Mod. Cas. 156. By the Statute 
of Frauds, 29 Car, 2. c. 3. no action shall be brought upon 
any agreement on consideration of marriage, except it be 
put in writing, and signed by the party to be charged, &c. 
And where an agreement relating to marriage must be in 
writing after a year, and when it need not, vide Skinn. 353. 
Observe the words, they are upon any agreement on consi- 
deration of marriage, which is essentially different from 
mutual promises of the parties to vali each other. And 
which latter are not within the statute. See Asswmpsit, I. 

An administrator cannot maintain an action for a breach of 
promise of marriage to the intestate, where no special damage 
is alleged. 2 Mau. & Selv. 408, 

An ancient statute, 31 Hen. 6, c. 9. still appears on our 
statute books to invalidate bonds and securities taken from 
women under duress of imprisonment by threats of forcible 
marriage, &e. 

Contracts and bonds for money to procure marriage be- 
tween others are usually called marriage-brocage agreements 
or bonds, Concerning these see the Treatise of Equity (8vo.) 
p. 249—254. 

Wherever a parent or guardian insist upon a private 
or security for it, and obtain it of the intended husband, it 
shall be set aside; for the power of a parent or guardian 
ought not to be made use of to such purposes. And it is 
now a settled rule that if the father, on the marriage of his 
son, takes a bond of the son to pay him so much, &c. it is 
void, being done by coercion while he is under the awe of 
his father. Nor will the court only decree a marriage- 
brocage bond to be delivered up, but also a gratuity actually 
paid to be refunded (2 Vern. 292); for such bond or con- 
tract is in no case to be countenanced. A bond to procure 
marriage, though between persons of equal rank and fortune, 
is void as being of dangerous consequence. See 3 Lev. 41; 
1 Salk. 156. 

From the case of Grisley v. Lother, Hob. 10. it should 
seem that though the procuring of a marriage is not a con- 
sideration in equity, it is a sufficient consideration in law, 
and of that opinion Holt, C. J. appears to have been in 
Hale v. Potter, 3 Lev. 411; and the circumstance of the 
bond in that case having been ultimately cancelled by a de- 
cree of the House of Lords, does not aflect the rule of law; 
as that decision was upon an appeal from the decree in 
equity which had declared the i to be good; as courts 
of equity do not in such cases interpose for the benefit of the 
party, so much as on considerations of public policy. See 
Lan v. Lan, Forrest. 142; but query whether the vice of 
such consideration could not now be pleaded at law. 2 Wils. 
847, Collings v. Blantern, 

That equity will relieve against bonds to strangers, for 
procuring of marriage, see 1 Chan, Rep. 47; 8 Ch, Rep. 18 
2 Ch. Ca. 176; 1 Vern, 412; 1 Vex. 508; 8 Atk. 560; and 
as these contracts are avoided on reasons of public inconve- 
nience, the Court of Exchequer, in Shirley v. Martin, 14 Nov. 
1779, held that they would not admit of subsequent confirma- 
tion by the party. See also Booth v. Warrington, (E.) 
Cases in Parl. 8vo. Fraud. Ca. 6. 

An obligation procured from an infant by the father of his 
intended wife, in fraud of marriage articles agreed to by the 
infant and his friends, is absolutely void. Morisone v. 
Arbuthnot (Ld.), Parl. Ca, 8vo. viii. pa. 247. Appendix, II, 

a 1. 














If a man before marriage gives bond and judgment to the 
wife, to leave her worth 10002. at his death, in consideration 
of a marriage portion, this shall be made good out of the 
husband's estate, and satisfied before any debts; provided a 
judgment be not obtained against him with her consent, An 
intended husband, in consideration of a marriage, covenanted 
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with the intended wife, that if she would marry him, and 
should happen to survive him, he would leave her worth 50 
The marriage took effect, and the wife survived, and he d 
not leave her worth that money; she married a second hi 
band, and he brought an action of debt against the admi 
trator of the first husband for the 500/. To which it wi 
objected, that this being a personal action, it was suspendé 
by the marriage, which was a release in law, and so extind 
but the plaintiff had judgment, for the action is not st 
pended, because during the coverture there was no actio 
nothing in this case is due whilst the coverture takes 
and the debt arises by the death of the husband, 
99; 2 Sid. 58. 

A bond was given by a man, reciting, he was to maf 
A.S. and that if the marriage took effect, and he did survi¥ 
her, then, within three months after her decease, he wow 
pay to the obligee 3007. for such uses as the said A.S. 
any writing under her hand and seal, subscribed and pil 
lished in the presence of two witnesses, should direct am 
appoint; this marriage bond was adjudged good. 3 Cro. 97 
Yelv. 226, 227. 

In case articles are entered into before marriage, and aft 
wards a settlement is made different therefrom, the Court 
Chancery will set up the articles against it; but where 
are finished before the marriage had, at a time when 
parties are at liberty, such settlement will be taken as a 
agreement between them; this is the general rule, unless 
deed of settlement is expressly mentioned to be made) 
pursuance of the marriage articles, &c. whereby the intel 
may still appear to be the same. Talb. 20. “Articles 4 
marriage were made for settling lands on the husband am 
wife, and the heirs male and female of the body of the his 
band by the wife, &c. and a settlement was drawn contr 
to these articles, long after which the husband suffered 
recovery, and devised the land to others; it was here 
to be no bar to the heirs female, who were decreed to 
the land. #2 P. Williams, 349, 355. Yet it is said, wl 
relief is to be given in equity on a settlement, it mus 
only to the persons who claim as purchasers, as the first 
other sons; and all remainders after to the husband's hel 
of his body, or his right heirs, are voluntary, and not t0 
aided. Abr. Cas. Eq. 885. f 
Though a term to raise daughters’ portions, payable att 
age of eighteen, or day of marriage, in a marriage settleme 
is limited in remainder, to commence after the death of 
father generally; or if it be in case he die without is 
tale of his wife, and she dies first without such issue, leath 






















her's death that is not contingent, but certain, by reas 
all men must die; but if there is a contingency not yet A 
pened, as if the daughters are to be unmarried, or not 
vided for at the time of the father's death, &c, it is ot 
wise. 1 Salk, 159. P 
Upon marriages, the settlements generally made of § 
estate of the husband, &c, are to the husband for lifes 
his death to the wife for life for her jointure, and to 
issue in remainder, with limitations to trustees to SUP 
contingent uses, leases to trustees for terms of years, t0 
daughters’ portions, &e. And they are made ‘severi 4 
by lease and release, covenant to stand seised to uses, 8, 
These settlements the law is ever careful to Prete, O 
especially that part of them which relates to the r, 
which she may not be divested, but by her own fine, (bu! 
she must convey by deed properly acknowledged, see 
and if a woman about to marry, to prevent her bus? 
disposal of her land, conveys it to friends in trust, a p 
with the husband, after marriage, make sale of the 
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the Court of il 
a man eT will decree the purchaser to reconvey 
over Tae ĉ Woman on marriage, by the man’s consent, makes 
increase ae to be at her own disposal, the product or 
a sepata areof she ean also dispose of; and if the wife has 
may ba y imaintenance settled on her by the husband, she 
CAA A riting in the nature of a will, give away what she 
same pareng dies before the husband; and shall have the 
liable to ta an case she outlives him, and it shall not be 
ana lebts, Preced, Canc. 255, 44. But where a 
fortune Da made on the wife, in consideration of her whole 
it be aan fp iuvaleat to it; here the wife's portion, though 
am rare nds e, which upon the death of the husband 
husband Re to the wife, shall in equity be subject to the 
estate of the pad debts, after his decease, to ease the real 
that if aft e : eir, Ibid, 63. And it has been likewise held, 
iM Amite he wife’s death, debts of her's appear, the hus- 
e had e answerable for the debts of the wife, so far as 

Éa fi Ibid. 252. 

™ „Mean circumstances marry a woman of fortune, 
Mengo geestion and proof of aac, in the wife by her 


fiends, the p 
she » the court will order her estate to be so settled, that 
may not 


fiom her chil 
nee ko aie forcible carrying off and marrying of women for 
and Poe eit fortunes, see Abduction, Sec further Baron 
MR Ganeery, Bankrupt, Doner, Jointure, Ses, 
Vir ROW. Was a lawyer of great account in Henry 
Pring, 7%; Whose learned readings are extant, but not in 
Maneins Birenarch, lib. 1. cap. 10. 

Signity SEAL, Marescattus, Fr. Mareschal.| Tt seems to 
mee as tribunus militum, with the ancient Romans; 
Cinn 82 been derived from the German marschalk, i. e. 
agister, which Hotoman in his Feuds, under verb. 
erives from the old word march, which signifies 


a pehaleus, d 
re 5 ge ai tae i 
pre faeta, others make it of the Sax, mar, i. e. equus, et scalch, 


be wrought on by her husband to give it to him 
dren, by him or any other husband, &e. Skinn. 











itl 
Where tt there are several officers of this name ; the chief 
1 is the earl marshal of England, mentioned in 
Whose ome 243 8 Ric 
88 wel office consists espe 
ven! in this 
thay, ancient, 





5; 12 Rich, 2. st. 1, c. 2. &e. 
n ally in matter of war and arms, 
kingdom as in other countries. This office is 
having formerly greater power annexed to it 
Dake of X has been long hereditary in the family of the 
tib, orfolk. Vide Lupanus de Magistratibus Franciæ, 

arishallus; and Tilius, lib. 2. c. De Constabili 





a 28 Ea rer 


"i 8 Rich, 
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; 4. c. 183; Cromp. Jurisd. 192, 
a marsh 


Pleta tort. ; 
belongs, ra of the king's hall, to whom it 
household a” tables are prepared, to call out those of 
ality, and strangers, according to their rank and 
phere ceed place them. Fleta; lib. 
hal of y i other inferior officers called 
eqns ice in Eyre, anno 13 Edm. 1 e 19. 
RPS. who 1 OF THE KING'S BENCH. ` See 5 Edw. 3. 
talthark, a the custody of the King's Bench prison in 
hes into hig cts Officer gives attendance upon the court, and 
is one, all prisoners committed by the court; 

egy ie ies Senay and bo Aine oe 
inna Bran » Hil, 21 & 22 Car. 2. By 8 & 9 Will. 3. 
‘moi and qè King’s Bench and Fleet prisons are to be 
Om 11, 04 the office of marshal and warden of the King's 











ca i j 
shals, as mar- 
19. 
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| Bench and Fleet, is to be executed by those who have the 
inheritance of those prisons. The power of appointing the 
marshal of the King’s Bench, which had been granted in fee 
by King James I, was revested in the crown by 27 Geo. 2. 
c; 17. and the office subjected to the control of the Court 
of King’s Bench. 

There is a deputy marshal of the King’s Bench appointed 
by the marshal, who must reside within the prison or its rules, 
(4 T. R.716; 5 T. R. 511); as indeed ought also the marshal 
by R. M. 2 Ge and according to the fifth section of the 
above act and his patent. 

There is also a marshal of the Exchequer, to whom that 
court commits the custody of the king's debtors for securing 
the debts; he likewise formerly assigned to sheriffs, cus- 
tomers, and collectors, their auditors, before whom they 
should account. 51 Hen. 3. st. 5. 

There is likewise a marshal or provost marshal of the admi- 
ralty, whose duty it is to act ministerially, under the orders 
of the Court of Admiralty in securing prizes, executing war- 
rants for these and other purposes, arresting and attending 
the execution of criminals, &c, See 45 Geo. 3. c. 72, § 1175 
and other Prize Acts. 

MARSHAL AND STEWARD OF THE KING'S 
HOUSEHOLD AND MARSHALSEA. Of what things 
they should hold plea. Art, super Cartas, 28 Edw. 1. st. 3. 
c, $; 8 Rich. 2. ©, 5. 

MARSHALSEA, Marescaltia.) The court or seat of 
the marshal; of whom see Cromp, Jur. 120. Tt is also used 
for the prison in Southwark; the reason whereof may be, 
because the marshal of the king’s house was wont perhaps to 
sit there in judgment, or keep his prison. See 9 Rich. 2. 
6.5; 2 Hen 4, c. 23. King Charles the First erected a 
court by letters patent under the great seal, by the name of 
curia hospitii domini regis, §e. which takes cognizance more 
at large of all causes than the Marshalsea could; of which 
the knight marshal or his deputy are judges. Cowell, See 
Court of Marshalsea, King's Bench Prison. 

MART. A great fair for buying and selling goods, holden 
every year, 2 Inst, 221, See Fair, Market. 

MARTIAL LAW. The law of war, that depends upon 
the just but arbitrary power and pleasure of the king, or his 
lieutenant ; for though the king doth not make any laws but 
by common consent in parliament, yet in time of war, by 
reason of the necessity of it, to guard against dangers that 
often arise, he useth absolute power, so that his word is a 

4, 














law. Smith de Repub. Angl. lib, 2. c. 4, This power, how- 
ever, is now regulated by act of parliament. See Court 
Martial. 


MARTYROLOGY, Martyrologium.) A book of mar- 
tyrs, containing the lives, &e. of those men who died for 
their religion, Also a calendar or register kept in religious 
houses, wherein were set down the names and donations of 
their benefactors, and the days of their death, that upon 
every anniversary they might commemorate and pray for 
tbem: such benefactors usually made it a condition of their 
benefice to be inserted in the martyrology. Paroch. Antig. 
189, 

MASAGIUM. Anciently used for messuagium, ù mesz 
suage. Pat. 16 Rich. 2. Wert 

MASKS. The penalty of selling or keeping visor masks, 
see the ancient stat. 3 Hen. 3. ¢. 9. 

MASONS, To plot confederacies amongst masons, was, 
by an obsolete stat, 3 Hen. 6, c. 1, declared felony. Vide 
tit. Conspiracy. 3 s y 

MASS-PRIEST. In former times secular priests, to dis- 
tinguish them from the regulars, were called mass-priests, 
anid they were to officiate at the mass, or in the ordinary 
service of the church; hence messe preost, in many of our 
Saxon canons, for the parochial minister; who was likewise 
sometimes called messe thegne, because the dignity of a priest 
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in many cases was thought equal to that of a thein, or lay 
lord. But afterwards the word mass-priest was restrained to 
stipendiaries retained in chantries, or at spatiale altars, to 
say many masses for the souls of the dead. . 

ST, Glans Pessona,| The acorns and nuts of the oak, 
or other large tree.—Glandi, nomine continentur glans, cas- 
tanea, fagina, ficus et nuces, et alia quaeque quæ edi et pasci 
poterunt preter herbam, Bract. lib. 4. HENES pessonæ often 
occurs for mast-time, or the season when mast is ripe; which 
in Norfolk they call shacking-time. — Quod habeat decem 
porcos in tempore de pesson in bosco meo. Mon. Angl. ii. 
113, 231. 

MASTER, Magister:] _Signifies in general a governor, 
teacher, &c. and also in many cases an officer. See 
Servant. 

MASTER AND SERVANT. The relation between a 
master and a servant, from the superiority and power which 
it creates on the one hand, and duty, subjection, and, as it 
were, allegiance on the other, is in many instances appli- 
cable to other relations, which are in a superior and sub- 
ordinate degree; such as lord and bailiff, principal and 
attorney, owners and masters of ships, merchants and factors, 
and all others having authority to enforce obedience to their 
orders, from those whose duty it is to obey them, and whose 
acts, being conformable to their duty and office, are esteemed 
the acts of their principals. See Apprentice, Labourer, Servant. 

MASTER oR THE ARMORY, Magister Armorum et 
Armature Regis.| An officer who hath the care of his 
majesty’s arms and armory, mentioned in the ancient stat. 
89 Eliz, e. 7. 

MASTER OF THE CEREMONIES, Magister Admis- 
sionum.] One who receives and conducts ambassadors and 
other great persons to audience of the king, &c. This of- 
fice was instituted by King James I. for the more magni- 
ficent reception of ambassadors and strangers of the greatest 

uality. 

S MASTER OF, OR IN CHANCERY, Magister Can- 
cellariæ.] In the chancery there are masters, who are as- 
sistants to the lord chancellor or lord keeper, and master 
of the rolls;. of these there are some ordinary, and some 
extraordinary, The masters in ordinary are twelve in number, 
of whom the master of the rolls is chief; and some sit in 
court every day during term, and have referred to them in- 
terlocutory orders for stating accounts, computing damages, 
and the like; they also administer oaths, take affidavits, and 
acknowledgments of deeds and recognizances ; they also ex- 
amine on reference the propriety of bills in chancery, which 
if they report to be scandalous or impertinent, such matter 
must be struck out, and the defendant shall have his costs. 
‘The extraordinary masters are appointed to act in the country, 
in the several counties of England, beyond twenty miles’ 
distance from London, by taking affidavits, recognizances, 
acknowledgments of deeds, &c, tr the ease of the suitors of 
the court. 

The masters in ordinary have also the custody of such 
title-deeds and inal instruments as the court thinks fit to 
place under their care, for the security and benefit of the 
parties interested therein, 

They attend the lord chancellor and master of the rolls 
at the sitting of the court, according to an ascertained 
rotation, take their seats upon the bench and remain there 
until they are permitted to retire, which is usually soon after 
the sitting, that they may attend to the business of their re- 
spective offices. 

In order to provide for the indisposition or unavoidable 
absence of the chancellor or the master of the rolls, there is 
a commission addressed to the then puisne judges and the 
then masters, authorizing any three of them, of whom a 
judge is to be one, to transact the business of the court. 

hen the business of the court is despatched under the au- 
thority of this commission, it has been done by one judge 
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and two masters, who sit with the judge, join in mi 
the orders, and constitute a necessary part of the court, 

‘Two masters attend the House of Peers every day it 
and are employed by that House in carrying their mess 
to the House of Commons, except such as relate to the royi 
family, which are usually carried by the judges; such mas 
ters as are members of the House of Commons do not jol 
in executing this duty. On the trial of a peer, or of a 
person impeached by the Commons, all the masters atter 
every day. The masters also attend coronations and pr 
cessions of state. 

By the 13 Car. 2. st. 1, in the Appendix, a public offi 
was ordained to be kept near the rolls for the masters ! 
chancery; in which they, or some of them, are constantly #! 
attend for administering oaths, caption of deeds, and d 
patch of other business; and their fees for taking affidavit 
acknowledgment of deeds, exemplifications, reports of 
tificates, &c, are ascertained by thse act; and to take mo 
incurs disability for such master to execute his office, 
forfeiture of 100/, &c. 

The practice now is for one master to attend ever 
at the public office established by the above act. 
any person is unable, from sickness or any other cause 
go to the public office, the master waits upon him at any 
tance not exceeding twenty miles from London. J 

By the 3 & 4 Wm. 4. c, 94. § 16. the appointment of 
masters in ordinary of the Court of Chancery, other thi 
the accountant-general, is vested in the crown, and S 
masters are to be appointed by letters-patent under ® 
great seal, and to take the usual oaths before the lord ch 
cellor in like manner as such oaths have been heretofore ™ 
ministered, J 

The above act contains various provisions relating to © 
duties of the masters in chancery, J 

There are attached to each master’s office two cleri 
one is the chief clerk and the other a copying clerk, s 

By the 3 & 4 Wm. 4. c. 94. § 18. the chief clerk of # 
master must have been admitted on the roll of solicito! 
attorneys in one of the courts of Westminster Hall M 
years, or have been a junior clerk in a master's office for 
years. 

See further Chancellor, Chancery. 

MASTER OF THE COURT OF WARDS AND % 
VERIES, The chief officer of that court, assigned by 
king; to whose custody the seal of the court was delivel™ 
&c. as appears by the 33 Hen. 8. c. 83, But as thi 
was abolished by 12 Car. 2. c. 24, this office of cow 
dropped with it, p 

MASTER OF THE FACULTIES, Magister facultat 
An officer under the Archbishop of Canterbury, who 8 
licenses and dispensations, &c. 

MASTER OF THE HORSE. He who hath the o 
ing and government of the king's stable: i 
racers, and breeds of horses belonging to his majest 
has the charge of all revenues appropriated for defra) 
expense of the king's breed of | horses, of the stable, 
sumpter-horses, coaches, &c. and has power over the 
ries and pages, grooms, coachmen, farriers, smiths, sad 
and all other artificers working for the king's stabl 
whom he administers an oath to be true and faithful ; bY) 
accounts of the stables, of liveries, wages, &c, are Ke 
the averner ; and by him brought to be passed and 
by the court of green cloth. 

The office of master of the horse is of high account, 
always bestowed upon some great nobleman; and thi” 
only has the privilege of making use of any horses, foots 
or pages belonging to the king's stables; at any 8° 
cavalcade he rides next to the king, with a led ho! 
state. He is the third great officer of the king's hot! 
being next to the lord steward and Jord chamber! 
mentioned in 39 Eliz. c. 7. 
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TOASTER OF THE JEWEL OFFICE. An officer of 
the kines household, having the charge of all plate used for 
and al ' Or queen's table, or by any great officer at court; 
and of onte Toyal plate remaining in the Tower of London, 
in os pins and jewels not fixed to any garment. See 39 
MASTER OF THE HOUSEHOLD, Magister Hos- 
eel Otherwise called grand master of the king's 
tithe thor? now styled lord steward of the household, which 
tile 2a officer hath borne ever since ann. 32 H. 8. But 
im there is a principal officer still called master of 
uschold, who surveys the accounts, and has great au- 


the ho 
thority 
ä ASTER OF THE KING'S MUSTERS. A martial 
SA a e king’s armies, to see that the forces are com- 
would aae and trained ; and to prevent frauds, which 
Pre wise waste the prince's treasure, and weaken the 
he ASTER OF THE MINT. An officer who receives 
a Iver of the goldsmiths, and pays them for it, and over- 
called ate belonging to the mint; he is at this day 
ASTER. ol the mint. See further Mint, 
is OF THE ORDNANCE. A great officer to 
See Te ee king’s ordnance and artillery is committed, 
ASTER OF THE POSTS. Was an officer of the 
» who had the appointing, placing, and displacing 
Hall such through England as provided post-horses for the 
other easing of the king's messages, letters, packets, and 
umbey ees and was to see that they kept a certain 
A of good horses of their own, upon occasion that 
array haed others for furnishing those persons who had a 
or to the rom him to take and use post-horses, either from 
pia then or other pase within the realm; he likewise 
0. 8, Wages, settled their allowances, &c. See 2 Edw, 
Thi : 
‘ ae office is now superseded by the establishment of a 
a Aspatrollice ; see that title. 
the aTi R OF THE REVELS. An officer to regulate 
Of the paons of dancing and masking, used in the palaces 
Under ghee ans of court, &e, and in the king's court, is 
Since gp (Ord chamberlain, His power is very much abridged 
time of Charles II, when patents were granted for 
M stares in London, &e, 
Assis ER OF THE ROLLS, Magister Rotulorum.] An 
the lord chancellor in the high court of chancery, 
of th a absence, hears causes there, and also at the chapel 
TA fh and makes orders and decrees. Cromp. Jurisd. 
Rotutorum e in his patent is, Clericus parvæ Bagæ, Custos 
tents an e And he has the keeping of the rolls of all 
Of the ah Brants which pass the great seal, and the records 
+8 and ESA He is called clerk of the rolls, 12 Rich, 2. 
the q7 Urteseue, e, 245 and nowhere master of the rolls, 
‘aya, | Hen. 7. e. 18. In which respect, Sir Thomas 
Thhig dispos; PAY Not unfitly be styled Custos Archivorum. 
Position are the offices of the six clerks, and the 
the chapel petty bag, examiners of the court, and clerks 
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be made by the lord chancellor, lord keeper, or lords com- 
missioners of the great seal for the time being.” 

Previous to the 4 & 5 Wm. 4, c. 94. the raster of the 
rolls did not hear motions, pleas, or demurrers in his court, 
and whatever was presented for his decision other than the 
hearing of causes, was brought before him by petition. Now 
by § 24 of that statute, he is required “ to hear and deter- 
mine all such motions arising in causes depending in the high 
court of chancery, as shall be duly made before him ac- 
cording to the usage and practice of making motions in 
causes before the lord chancellor, and to hear and determine 
all such pleas and demurrers filed in causes depending in the 
high court of chancery as shall be duly set down for hearing 
before him.” All orders so made are declared valid, subject 
nevertheless to be discharged, reversed, or altered by the 
lord chancellor. 

By the 1 Geo. 4. c. 107. the rents, issues, and profits of 
the Rolls’ estate (see 12 Car, 2. e. 26; 3 Geo. 2. c. 33.) are 
granted to the master of the rolls for the time being, and 
the dividends of 40311. 4s. 4d., (remaining as a fund for re- 
pairing the above estate,) are directed to be paid to him by 
the accountant-general as they accrue, subject nevertheless 
to any order of the court. See further, Chancery. 

MASTER OF A SHIP. See Insurance. 

MASTER OF THE TEMPLE. The founder of the 
order of knight templars, and his successors, were called 
Magni Templi Magistri; and probably from hence he was 
the iA p uide and director of the Temple. The master 
of the Temple here was summoned to parliament anno 49 
Hen. 3. The chief minister of the Temple church in London 
is now called master of the Temple. Dugd. War. 706. 

MASTER OF THE WARDROBE, Magister Garde- 
robe.) A considerable officer at court, who has the charge 
and custody of all former kings’ and queens’ ancient robes 
remaining in the Tower of London; and all hangings, bed- 
ding, &e. for the king's houses; he hath also the charge and 
delivery out of all velvet or scarlet cloth allowed for liveries, 
&e, Of this officer mention is made in 39 Eliz. e. 7. The 
lord chamberlain has the oversight of the officers of the ward- 


robe. 

MASTIVUS. A great dog; a mastif. Knight, lib. 2, 
e, 15. 

MASURA. An old decayed house, Domesd. 

MASURA TERRÆ, Fr. masure de terre.) A quantity 
of ground, containing about four oxgangs. Domicilium cum 
fundo; or fundus cum domicilio competentis. See Domesday. 

MATRICULA. A register; as in the ancient church 
there was matricula clericorum, which was a catalogue of the 
officiating clergy ; and matricula pauperum, a list of the poor 
to be relieved ; hence to be entered in the register of the 
universities, is to be matriculated, &c. 

MATRIMONIAL CAUSES. Or injuries respecting the 
rights of marriage, are a branch of the ecclesiastical juris- 
diction. See Marriage. 

MATRIMONIUM. Is sometimes taken for the inheri- 
tance descending to a man ex parti matris: Blount. 

MATRIX ECCLESIA. The mother church; and is 
either a cathedral, in respect of the parochial churches within 
the same diocese; or a parochial church, with respect to the 
chapels depending on it, and to which the people resort for 
sacraments and burials. Leg. H. 1. e. 19 

MATRONS, Jury of, When a widow feigns hersel 
child, in order to exclude the next heir, and a suppos 
birth is suspected to be intended, then upon the writ de 
ventre inspiciendo, a jury of women is to be impanelled to try 
the question, whether with child or not. Cro. Eliz. 566. ‘So 
if a woman is convicted of a capital offence, and being con- 
demned to suffer death, pleads in stay of execution, that she 
is pregnant, a jury of matrons is impanelled to inquire into 
the truth of the allegation; and if they find it true, the con- 
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viet is respited until after her delivery. See Ventre inspiciendo, 
Execution of Criminals. 

MATTER IN DEED, ayo MATTER OF RECORD. 
Are often mentioned in law proceedings, and differ thus: the 
first seems to be nothing else but some truth or matter of 
fact to be proved by some specialty, and not by any record ; 
and the latter is that which may be proved by some record. 
For example, if a man be sued to an exigent during the time 
he was abroad in the service of the king, &e. this is matter 
in deed, and he that will allege it for himself, must come 
before the scire facias for execution be awarded against him ; 
but after that, nothing will serve but matter of record, that 
is, some error in the process appearing upon the record. 
There is also a difference between matter of record and 
matter in deed, and nude matter; the last being a naked 
allegation of a thing done, to be proved only by witnesses, 
and not either by record or specialty, Old. Nat. Br. 195 
Kitch. 216, 

MAUGRE, from the Fr. mal and gre, i.e. animo iniquo.) 
Signifies as much as to say with an unwilling mind, or in 
despite of another; as where it is said, that the wife shall be 
remitted, maugre the husband, that is, whether the husband 
will or not. Lit. § 672; see Malo Grato. 

MAUM. A soft brittle stone in some parts of Oxford- 
shire; and in Northumberland they use the word maum for 
soft and mellow. Plot's Nat. Hist. Oxfordsh. p. 63. 

MAUND, A kind of great basket or hamper, containing 
eight bales, or two fats; it is commonly a quantity of eight 
bales of unbound books, each bale having one thousand 
pounds’ weight. Old Book of Rates, p. 8. 

MAUNDY THURSDAY. The Thursday before Easter. 
See Mandati Dies. 

MAUPIGYRNUM. An old sort of broth or pottage. 

Cowell. 
MAXIMS IN LAW. Positions and theses, being con- 
clusions of reason, and universal propositions, so perfect, 
that they may not be impugned or disputed, Cowell; Co. 
Lit, 343. 

‘A maxim in law is said to be a proposition of all men con- 
fessed and granted, without argument or discourse. Maxims 
of the law are holden for law; and all other cases that may 
be applied to them shall be taken for granted. 1 Jnst. 11, 675 
4 Rep. See 1 Comm. c. 68. 

‘A maxim is a sure foundation or ground of art, and a con- 
clusion of reason; so called quia maxima est ejus dignitas et 
certissima authoritas, atque quid maximè probetur, so sure 
and uncontrollable as that it ought not to be questioned ; and 
what is elsewhere called a principle, and is all one with a 
rule, a common ground, postulatum or axiom, Co. Lit. 10. b; 
11, a. 

Maxims are the foundations of the law, and conclusions 
of reason; therefore ought not be impugned, but always to 
be admitted ; but they may by reason be conferred and com- 

red the one with the other, though they do not vary; or 
it may be discussed by reason, which thing is nearest the 
maxim, and the mean between the maxims, and which is not ; 
but the maxims can never be tngeogied or impugned, but 
ought always to be observed, and held as firm principles and 
authorities of themselves.. Plowd. 27. b. 

Maxims are principles and authorities, and part of the ge- 
neral customs or common law of the land; and are of the 
same strength as acts of parliament, when the judges have 
determined what is a maxim; which belongs to the judges, 
and not a jury. Terms de Ley; Doct. § Stud. Dial. 1. c. 8, 

The alterations of any of the maxims of the common law 
are dangerous. 2 Inst, 210. 

The maxims in our books, which are many and various, 
are such as the following, viz., it is a maxim, that freehold 
land shall descend from the father to the eldest son, &c. It 
is a maxim, that as no estate can be vested in the king with- 
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out matter of record, so none can be divested out of 
but by matter of record; for things are dissolved as tl 
are contracted. Rep. 1, Cholmey’s case. Another, that 
obligation, or other matter in writing, cannot be discharg 
by an agreement by word. Co. Lit. 141. 

The maxim that allegiance is due more by reason of t 
crown than of the person of the king, condemned. 
Hug. le Despenser, 15 Edw. 2. st. 8. 

Tt was also a maxim, that if a man have issue two sons}, 
divers venters, and the one of them purchase lands in fë 
and die without issue, the other brother shall never be } 
heir, &c.; but this is now altered, See Descent. 

MAYHEM. See Maihem. 

MAYOR, Pragfectus urbis, anciently meyr; comes fro 
the Brit. miret, i. e. custodire; or from the old English wo 
maier, viz. potestas; and not from the Lat. major.) M 
chief governor or magistrate of a city or town-corporate, @ 
the mayor of London, the mayor of Southampton, &c. 
Richard I. anno 1189, changed the bailiffs of London into 
mayor; and from that example king John made the bail 
of King’s Lynn a mayor, anno 1204, Though the famo 
city of Norwich obtained not this title for its chief magist 
till the seventh year of king Henry V. anno 1419, since whit 
there are few towns of note, but have had a mayor appoint 
for government. Spelm. Gloss. 

Mayors of corporations are justices of peace pro temp 
and they are mentioned in several statutes. By the 18 C 
2, st. 1c. 1, no person should bear any office of magist 
concerning the government of any town, corporation, & 
who had not received the sacrament according to the chun 
of England within one year before his election, and wi 
should not take the oaths of supremacy, &c, But by M 
9 Geo. 4, c. 17. a declaration is now to be made in liew® 
the sacramental test. See Dissenters, Oaths. p 

f any one intrudes into, and thereupon executes, & 
office of mayor, a quo warranto information may be brou 
against him; and he shall be ousted and fined, &c, See 
Warranto. 

A distinction is made in cases relative to corporations 
tween a mere usurper and an officer de facto, though 
de jure. An usurper is a man who, without any colour, 
election, gets possession of the office, and acts in it; a 
mere circumstance of being sworn into the office makes! 
difference ; but to make an officer de facto, at least the f0 
of an election is necessary, though on legal objections it m 
afterwards be overturned. Notwithstanding this distincti 
however, if in point of form, it is doubtful whether there 
any in the effect. Some acts, it is admitted, may be g 
done by a mayor de facto, or under his authority; but it @ 
not appear whether:the same acts would be good if done’ 
a mere usurper; some acts are certainly void if done by" 
usurper; and probably so, if done by a mayor de fath 
Those acts which are good if done by a mayor de fuel 
under his authority, are such as he may be compelled t0. 
in favour of a person who has a precedent right to have © 
them. All voluntary acts not necessary to carry on the i 
siness of the corporation seem to be void, whether k 
an usurper, or a mayor de facto, or under the authority 
either; some necessary acts are also void in both cases: i 
Andr. 116, 117, 163, 388; Hardn. 147—152; Lutt 
2 Stra. 1090, 1109; 5 Burr. 2601, and Kyd's Law g 
porations, c. 3. § 7. But the above does not apply to 
which strangers are interested. See Kyd. 

Where an infant is actually mayor, or other chief of 
of a corporation, this shall not void the acts of the corp 
tion with respect to strangers, because these acts are nO 
acts of the particular persons, but of the body-corp 
But it seems that where neither the provisions of the 
ter, nor the usage of the corporation, expressly authorizé sg 
election of an infant into this or any Are corporate % 
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teich pable of being elected ; because, as Lord 
HAAA i observed, “ if an infant is not fit to manage for 
b be a mayor for the public.” See 


an infant is not cay 


e is impro] 
he 8; Coren ‘a 
TA jee and duties of a mayor, or other head officer 
cis Sagal depend in general on the provisions of the 
express p Se prescriptive usage of the corporation, or the 
one of beh Fon of an act of parliament. It is commonly 
Preside at onies, as well as of his particular privileges, to 
Poration b i‘. Corporate assemblies ; but whether in a cor- 
SAA Us atien this be necessarily incident to his office, 
een mae ‘press provision is made for that purpose, has 
all easa, aveston, but never solemnly decided; and indeed 
Particular cit Mature must chiefly depend on their own 
Burr, 375 Stances, See 3 Mod. 14; 2 Ld, Raym. 1287 ; 
is guau 0. Tn the case of a corporation by prescription, 
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that ose the charter-day, his office only endures for 

Moved oe and though where a mayor is improperly 

next ehara MAy be restored at any time previous to the 

(eed er-day, yet his office then ceases and is not pro- 

before susp ctor of his amotion ; and if he be not restored 
ut by ep uy he cannot be reinstated afterwards, 


thief oigre Provisions of some charters, the mayor or other 
în which engl’ {lected for a year, and till another be chosen; 
Year, the veh if no successor be chosen at the end of the 
here, honz Or of the preceding year is said to hold over. 
Of a sitccen Veh a particular day is appointed for the election 
Tolaingass0n which is generally the case, and a power of 
M. Stra. gr gtexpressly given, it does not exist by impli- 

+ 394. And the preamble of the 11 Geo. 1. ¢. 4. 
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other person or persons should be chosen and sworn into 
such office, if any such officer or officers should voluntarily 
and unlawfully obstruct and prevent the choosing of another 
person to succeed into such office, at the time appointed for 
making another choice, he should forfeit 1002.” See 8 Mod. 
111, 127, 132. 

By the 11 Geo. 1. c. 4. if no mayor or other chief officer 
be elected in a corporation on the day appointed by charter, 
by the proper officers, or such election being made, it shall 
afterwards become void; the next in place is to hold a court, 
and elect one the day following, &c. or, in default thereof, 
the Court of King’s Bench may compel the electors to 
choose one, &c. by writ of mandamus, requiring the members, 
who have a right to vote, to assemble themselves on a day 
prefixed, and proceed to election, or show cause to the con- 
trary; and mayors, &c, voluntarily absenting on the day of 
election, shall be imprisoned six months, and be disabled to 
hold any office in the corporation. 

By the 3 & 4 Will. 4. c. 31. to avoid the profanation of 
the Lord's day, elections of officers of corporations and 
other public companies required to be held on that day, 
shall take place on the Saturday preceding or the Monday 
following. When the elections are not made on the Satur- 
day, persons in office are to continue until the Monday. 

y § 2 elections not held on the Saturday or Monday as 
above prescribed, or becoming void, are declared to be within 
the provisions of the 11 Geo, 1. See further Mandamus, Quo 
Warranto, 

The authority of mayors, as to matters not relating to their 
corporation, extends (among others) to the following parti- 
calars :—The 2 Edw, 3. c. 3, gives power to mayors to arrest 
persons carrying offensive weapons in fairs, markets, &c. to 
make affrays, and the disturbance of the peace. 

Mayors, bailiffs, and lords of leets, are to regulate the 
assise of bread, and examine into the goodness thereof; and 
if bakers make unlawfal bread, they may give it to the poor, 
and play (now abolished) the offenders, &c, 5 Hen. 3, st. 6. 
See Bread, Beer, 

Head officers and justices of peace in corporations may 
inquire of forcible entries, commit the offenders, and cause 
the tenements to be seized, &c. within their franchises, in 
like manner as justices of peace in the county, 8 Hen. 6. €. 9. 
See Forcible Entry, II, 

Mayors, &c. shall inquire into unlawful gaming, against 
the 33 Hen. 8. c. 9. They are to search places suspected 
to be gaming-houses, and levy penalties, &c. and they have 
power to commit persons playing at unlawful games, See 
Gaming. 

Mayors, &e, are empowered to make inquiry into offences 
committed against 1 Eliz. c. 2, which requires that the com- 
mon prayer be read in churches; and that the churchwardens 
do their duty in presenting the names of such persons as 
absent themselves from church on Sunday, &c. 

Horses stolen, found in a corporation, may be redeemed 
by the owner making proof before the head officer of the 
corporation of the property, &e, 31 Eliz. c 12, See Horses, 

Mayors may determine whether coin offered in payment 
be counterfeited or not; and tender an oath to determine any, 
question relating to it. 9 & 10 Wm. 3. e. 21. 

Under various statutes, mayor and head officers of cor- 
porations are to punish drunkenness. See Drunkenness. 

Mayors, &c. on receipt of precepts from sheriffs, (when 
writs are issued for elections,) requiring them to choose bur- 
gesses or members of parliament, by the citizens, &e. are to 
proceed to election, and make returns by indenture between 
them and the electors; and making a'false return shall for- 
feit 40l. to the king, and the like sum to the party chosen, 
not returned, &c. 23 Hen. 6. c. 14. See 2 Geo. 2, c. 245 
and tit. Parliament. b y 

In time of sickness, a tax may be laid on inhabitants of 
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corporations, for relieving such persons as have the plague, 
by mayors, &e. who are to appoint searchers and buriers of 
the dead; and if any infected persons shall go abroad with 
sores upon them, after an head officer hath commanded them 
to keep at home, it is felony; and if they have no sores 
about them, they are punishable as vagrants. 1 Jac. 1. c. 31. 
See Plague. 

The 43 Eliz. c. 2. which directs that the father, grand- 
father, mother, grandmother, and children of every poor per- 
son shall be assessed towards their relief by justices, and 
which impowers justices of peace to order a poor's rate or 
tax, and overseers of the poor, &c. to place forth apprentices, 
and sets forth the office of overseers, gives the like authority 
to the head officers in corporate towns, as justices of peace 
have in their counties; which said justices are not to inter- 
meddle in corporations for the execution of this law, See 
Poor, Justices of the Peace. 

Mayors, bailiffs, and other head officers of corporate towns, 
&c. are to make proclamation for rioters to disperse as fol- 
lows: Our sovereign lord the king charges and commands all 
persons assembled immediately to disperse themselves, and 
peaceably depart to their habitations, upon pain of imprison- 
ment, &c. And if the rioters, being twelve in number, do 
not disperse within an hour after, it is felony without benefit 
of clergy, &c. 1 Geo. 1. st, 2. c. 5. See Riots. 

Matters relating to servants and apprentices may be deter- 
mined by mayors, who have power to compel persons to go 
to service, &c. 5 Eliz, c. 4, See Apprentices, Labourers, 
‘Servants. Mayors may arrest soldiers departing without 
license; and they are to be present at musters; quarter and 
billet soldiers, &c. See Soldiers; 18 Hen. 6. c. 18; 1 Geo. 1. 
c.47. &e. Persons using games on a Sunday forfeit three 
shillings and fourpence to the use of the poor; carriers, &c, 
travelling on that day twenty shillings; and persons doing 
any worldly labour thereon five shillings ; all leviable br 
warrant from mayors and head officers of corporations, as well 
as other justices. See 1 Car. 1. e. 1; 3 Car. 1. c. 2 ; 29 Car. 2. 
c. 7; and tit, Sundays, 

And mayors, &e. are to provide a mark for the sealing 
of weights and measures, being allowed one penny for sealing 
every bushel and hundred weight; and a halfpenny for every 
other measure and half-hundred weight, &c. ayors and 
head officers of corporations, &c. shall view all weights and 
measures once a year, and punish offenders wing false 
weights; and they may break or burn such weights and mea- 
sures, and inflict penalties, &c. If they permit persons to 
sell by measures not sealed, they shall forfeit five pounds. 
Sealing weights not agreeable to the standard, is liable to the 
same penalty; and refusing to seal weights and measures 
subjects them to a forfeiture of forty shillings. See 31 Geo. 2, 
c. 17. § 9: and further tit. Measure. 

For the various offences which mayors, justices, &c, have 
jurisdiction to punish, part of which are above enumerated, 
Joe the titles of the offences in this Dictionary, passim, See 
also tits, Corporation, Justices of Peace, Officers, Oaths, Man- 
damus, Quo Warrantoy Sc. 

MEAL RENTS. Certain rents heretofore paid in meal 
by the tenants of the honour of Clun, to make meat for the 
lord’s hounds ; they are now payable in money. 

MEALS, The shelves of land or banks on the sea coasts 
of Norfolk, are called the meals and the males. Cowell. 

MEAN, or MESNE, medius.) ‘The middle between two 
extremes ; and that either in time or dignity. In time it is 
the interim betwixt one act and another, and is applied to 
mean profits of lands between a disseisin and recovery, &c, 
See Ejectment. As to dignity, there is a lord mean or mesne, 
that holds of another lord, and mean tenant, &c. All the 
land in the kingdom is, by a fiction arising from the feudal 
origin of the English tenures, supposed to be holden me- 
diately or immediately of the king, who is styled the lord 
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pase or above all. Such tenants as held under # 
ing immediately, when they granted out portions of th 
lands to inferior persons, became also lords with respect 
those inferior persons, as they were still tenants with respi 
to the king; and thus partaking of a middle nature wel 
called mesne, or middle lords. So that if the king grant 
a manor to À., and he granted a portion of the lands to 
now B. was said to hold of A., and A. of the king; of 
other words, B. held his lands immediately of A. a 
mediately of the king. The king was therefore styled lo 
paramount. A. was both tenant and lord, or was a me 
lord, and B. was called tenant paravail, or the lowest ten 
being he who was supposed to make avail or profit of 
land. 1 Inst. 296; 2 Comm. c. 5. p. 39. See Tenures. 
‘The writ of mesne was in the nature of a writ of right, 
lay when, upon any subinfeudation, the mean or middle l0 
suffered his under-tenant, or tenant paravail, to be distrai 
upon by the lord paramount, (whether the king or anothel 
for the rent due to him from the mesne lord. Booth, 1 
F.N. B. 135. 
In such case the tenant should have judgment to be 
pen or indemnified by the mesne lord; and if he má 
default therein, or did not appear originally to the tenan 
writ, he should be forejudged of his mesnality, "l 
tenant should hold immediately of the lord paramount bi 
self. 2 Inst. 874, 


Form or a Writ or MESNE. 


WILLIAM the Fourth, &c. To the Sheri yep Com 
A.B. that justly, &e. he acquit C. D. ad the service 
E. F. exacts from him of his Freehold that he holds of the 
A,B, in W. whereof the said A. who is mesne betwixt the 
E. and C. ought to acquit him ; and whereupon he comp 
that for his default he is distrained ; and unless, Sc. 


Ifa man brought a writ of mesne where he was not @ 
trained, yet it was maintainable, but then he should not hi 
damages; for it was brought only to be acquitted, &c. 4 
tenant for life, where the remainder was over in fee, sho 
have this writ against the mesne, 7 Hen, 4. c, 12; 15 Hele 
New Nat. Br. 830, One brought a writ of mesne again 
man, because he did not acquit the plaintiff of a rent-c 
demanded, &c. when he bshs deed bound himself and h 
heirs to warrant and acquit him, and it was held good 
if a man had judgment to recover in this writ, if he were M 
afterwards acquitted, he might have had a distringas 
aeaa against the mesne; and scire facias against 
ord. Westm, 2. 13 Edm. 1. c. 9; 14 Edw. 3. 

The writ of mesne is among the real actions abolished 
the 3 & 4 Will, 4. c. 27. See Limitation of Actions, I. W 

MEAN PROCESS. See Mesne Process. 

MEASE, messuagium.] A messuage or dwelling-hoti 
Kitchen, 189; F. Ñ, B. 2; Stat. Hibernia, 14 Hom 
21 Hen. 8. c. 13. Also a measure of herrings, con 
five hundred; the half of a thousand is called mease oF 
Merch, Dict. 

MEASON-DUE, in Fr. Maison -de Dieu, Domus B 
A house of God, a monastery, religious house, or hospi 
the word is mentioned in 89 Eliz. c. 5. See Hospital. 

MEASURE, mensura.) A certain quantity or pro) 
of any thing sold; and in many parts of England it 18 sy! 
mous with a bushel, 

The regulation of weights and measures, for the advil 
of the public, ought abe universally the same thro! 
the kingdom, as they are the general criterions whi 
all things to the same or an equivalent value. But as 
and measure are things in their nature arbitrary a 
tain, it is expedient that they be reduced to some fixed 
or standard; which standard it is impossible to fix 
written law, or oral proclamation; for no man can 
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weinig e aMether an adequate idea of a foot rule or a pound 
visible Te is therefore Pee have recourse to some 
with aad le, material standard; by forming a comparison 
Uniform sitll Weights and measures may be reduced to one 
our anei jad the prerogative of fixing this standard 
belonged to an vested in the crown; as in Normandy it 
Winchestee Pe duke. This standard was originally kept at 
near a conc yee We find in the laws of King Edgar, c. 8. 
one measure y ee the Conquest, an injunction that the 
served throogh was kept at Winchester, should be ob- 
e standard put the realm. Most nations have regulated 
Parts of the jot measures of length by comparison with the 
e foot, the aman body; as the palm, the hand, the span, 
fathom, ‘ne CUbit, the ulna, (or arm ell,) the pace, and the 
different penis these are of different dimensions in men of 
new stania ortions, our ancient historians inform us, that a 
ing Heny dee Ongitudinal measure was ascertained by 
nry the First, who commanded that the ulna, or 

made of the vich answers to the modern yard, should be 
of measures at length of his own arm, And one standard 
tived from then C Sth being gained, all others are easily de- 
e of leg Seat those of greater length by multiplying, 

by the stan’ PY subdividing, that original standard, Thus, 


or 


yids an atute called compositio ulnarum et perticarum, five 


oy 4 half made a perch ; and the yard was subdivided 
Of the Iran exch foot into twelve inches; each inch 
Shoe length of three grains of barley. 

Tengih® anial measures are derived by squaring those of 

he tae metsures of capacity by eubing them, 

of whea Mae of weights was originally taken from corns 
lave ig sill ence the lowest denomination of weights we 
by called a grain ; thi ty-two of which were directed, 
i io mensurarum, to compose a 
hereof twenty make an ounce, twelve ounces 
s0 upwards, 


into t 
being 


i A 
ie eee rained that there should be only one weight 
ly of a 

te comune atize or standard of weights and measures should 
tom when to certain persons in every city and borough, 
to have bess the ancient office of the king's aulnager seems 
Measure aa, terived, whose duty it was, for a certain fee, to 
by the es loths made for sale, till the office was abolished 

In Kin, Tae Will. 8, 0. 20, 
fequens Aon" time this ordinance of King Richard was 
povisio o pPensed with for money, which occasioned a 

hn ree for enforcing it in the great charters of 

s Were eaa son 9 Hen. 3. e, 25. ‘These original 

Be were disney Called pondus regis, and mensura domini regis; 

Pt i He Pa ed by a variety of subsequent statutes to be 

xchequer, and all weights and measures to be 

ynsreto, fre as Sir Edward Coke observed, 

acted, yor i, 80 often by authority of parliament been 

With the Wup $ Could never be effected Yo forcible ia custora 
M ma Cattide. 1 Comm. 274, &c. 

et e 25. ordains, “ that there shall be but one 

king eheq ue Snout England, according to the standard in 

8's palate, ò Which standard was formerly kept in the 

Bethe Ta ua in all cities, market towns, and villages, it 
ly lling b ee tches. 4 Inst, 273, 

s 4 BRR ee being an offence by the common 
‘al ished by fine, &c. upon an indictment at 
Way of yy rN hae as by statute, The easier and more 
lon by RARA Ament is, by levying, on a summary con- 

vera acta g ess. and sale, the forfeiture imposed by the 
ang the 5 vee riament adapted to particular frauds. 

SStablishing © €& 74- entitled “ An act for ascertaining 
g uniformity of weights and measures,” all 
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former statutes and ordinances on the subject were repealed, 
and the various standard weights and measures to be used 
throughout the united kingdom defined. 

By § 1. it is enacted, that from and after the Ist of May, 
1825, the straight line or distance between the centres of the 
two points in the gold studs in the straight brass rod, now in 
the custody of the clerk of the House of Commons, whereon 
the words and figures “ standard yard, 1760,” are engraved, 
shall be the original and genuine standard of that measure of 
length or lineal extension called a yard; and the same straight 
line or distance between the centres of the said two points in 
the said gold studs in the said brass rod, the brass being at 
the temperature of sixty-two degrees by Fahrenheit’s ther- 
mometer, shall be denominated the “ imperial standard yard,” 
and shall be the unit or only standard measure of extension, 
wherefrom or whereby all other measures of extension what- 
soever, whether the same be lineal, superficial, or solid, shall 
be derived, computed, and ascertained ; and all measures of 
length shall be taken in parts or multiplies, or certain pro- 
portions of the said standard yard ; and one-third part of the 
said standard yard shall be a foot; and the twelfth part of 
such foot shall be an inch; and the pole or perch in length 
shall contain five such yards and a half the furlong two hun- 
dred and twenty such yards, and the mile one thousand seven 
hundred and sixty such yards, 

§ 2. That all superficial measures shall be computed and 
ascertained by the said standard yard, or by certain parts, 
multiplies, or proportions thereof; and the rood of land shall 
contain one thousand two hundred and ten square yards, ac- 
cording to the said standard yard ; and the acre of Jand shall 
contain four thousand eight hundred and forty such square 
yards, being one hundred and sixty square perches, poles, 
or rods. 

§ 3. Provides for the restoration of the yard in case of its 
being lost or injured. 

§ 4. From and after the first of May, 1828, the standard 
brass weight of one pound troy weight, made in the year 1758, 
now in the custody of the clerk of the House of Commons, 
shall be the original and genuine standard measure of weight, 
and that such brass weight shall be denominated the imperial 
standard troy pound, and shall be the unit or only standard 
measure of weight from which all other weights shall be de- 
rived, computed, and ascertained; and one-twelfth part of 
the said troy pound shall be an ounce; and one-twentieth 
part of such ounce shall be a pennyweight ; and one-twenty- 
fourth part of such pennyweight shall be a grain ; so that five 
thousand seven hundred and sixty such grains shall be a 
troy pound; and seven thousand such grains shall be and 
they are hereby declared to be a pound avoirdupois, and 
one-sixteenth part of the said pound avoirdupois shall be an 
ounce avoirdupois, and one-sixteenth part of such ounce shall 
be a dram. 

§ 5. The pound, if lost, &e. may be restored in the manner 
therein mentioned, 

§ 6. The standard measure of capacity, as well for liquids 
as for dry goods not measured by héaped measure, shall be 
the gallon, containing ten pounds avoirdupois weight of dis- 
tilled water weighed in air at the temperature of sixty-two + 
degrees of Fahrenheit’s thermometer, the barometer being at 
thirty inches; and a measure shall be forthwith made of 
brass, of such contents as aforesaid, under the directions of 
the lord high treasurer, or the commissioners of his majesty’s 
treasury of the united kingdom, or any three or more of 
them for the time being; and such brass measure shall be 
the imperial standard gallon, and shall be the unit and only 
standard measure of capacity, from which all other measures 
of capacity to be used, as well for wine, beer, ale, spirits, and 
all sorts of liquids, as for dry goods not measured by hea 
measure, shall be derived, computed, and ascertained ; and all 
measures shall be taken in parts or multiples, or cortain 
proportions of the said imperial standard gallon; and the 


MEASURE. 


quart shall be the fourth part of such standard gallon, and the 
pint shall be one-eighth of such standard gallon, and two 
such gallons shall be a peck, and eight such gallons a bushel, 
and eight such bushels a quarter of corn or other dry goods, 
not measured by heaped measure. 

§ 7. The standard measure of capacity for coals, culm, 
lime, fish, potatoes, or fruit, and all other goods and things 
commonly sold by heaped measure, shall be the aforesaid 
bushel, containing eighty pounds avoirdupois of water as 
aforesaid, the same being made round with a plain and eyen 
bottom, and being nineteen inches and a half from outside to 
outside of such standard measure as aforesaid. 

§ 8. In making use of such bushel, all coals and other 
goods and things commonly sold by heaped measure, shall be 
duly heaped up in such bushel, in the form of a cone, 
such cone to be of the height of at least six inches, and the 
outside of the bushel to be the extremity of the base of such 
cone; and three bushels shall be a sack, and twelve such 
sacks shall be a chaldron. 

$9. Contracts, bargains, sales, and dealings, made with 
respect to any coals, culm, lime, fish, potatoes, or fruit, and 
all other goods and things commonly sold by heaped mea- 
sure, sold, delivered, done or agreed for, or to be sold, 
delivered, done, or agreed for by weight or measure, may 
be either according to the said standard of weight, or 
the said standard for heaped measure; but all contracts, 
&c. made or had for any other goods, wares, or merchan- 
dize, or other thing done or agreed for, or to be sold, de- 
livered, done, or agreed for by weight or measure, shall be 
made and had according to the said standard of weight, or to 
the said gallon, or the parts, multiples, or proportions 
thereof; and in using the same the measures shall not be 
heaped, but shall be stricken with a round stick or roller, 
straight, and of the same diameter from end to end. But see 
6 Geo. 4. c, 12. and 4 & 5 Will. 4. c. 49. § 4 post, by which 
latter act the heaped measure is abolished. 

§ 10. Nothing herein contained shall authorize the selling 
in Ireland, by measure, of any articles, matters, or things 
which by any law in force in Ireland are required to be sold 
by weight only. r 

11. Copies and models of each of the said standard yard, 
the said standard pound, the said standard gallon, and the 
said standard for heaped measure, and of such parts and 
multiples thereof respectively, as the lord high treasurer of 
the united kingdom of Great Britain and Ireland, or the said 
commissioners of his majesty’ treasury, or any three of 
them for the time being, shall judge expedient, shall within 
three calendar months after the passing of the act be made 
and verified under the direction of the treasury, and be de- 
peated in the office of the chamberlains of the exchequer at 

Westminster, and copies thereof, verified as aforesaid, shall 
be sent to the lord mayor of London and the chief magistrate 
of Edinburgh and Dublin, and of such other cities and places, 
and to such other places and persons in his majesty’s do- 
minions or elsewhere, as the lord high treasurer or commis- 
sioners of the treastry may from time to time direct. See 
4& 5 Will. 4. c. 49. post. 

12. His majesty’s justices of the peace in every county, 
riding, or division in England or Ireland, or shire or stewartry 
in Scotland, and the magistrate in every city, town, or place 
(being a county within itself) in England or Ireland, and in 
every city or royal burgh in Scotland, shall, within six ca- 
Jendar months after the passing of the act, purchase for their 
respective counties, &c, a model and copy of each of the 
aforesaid standards of length, weight, measure, and of each 
of the parts and multiples thereof; which models and copies, 
when so purchased, shall be compared and verified with the 
models and copies deposited with the chamberlains of the 
exchequer as aforesaid, in such manner as aforesaid, and upon 

ment of such fees as are at present payable to the said 
chamberlains upon the comparison and verification of weights 
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and measures with the standards thereof; and such 
and copies, when so compared and verified, shall be plad 
for custody and inspection with such person or persons, # 
in such place or places, as the said justices and magis! 
in their respective counties, &c, shall appoint, and the s 
shall be produced by the keeper or keepers thereof up 
reasonable notice, at such time or times, and place or plač 
within each such county, &c. as any person or persons sh 
by writing under his or their hand or hands require} 

person requiring such production paying the reasons 
charges of the same, q 

§ 14. In all cases of dispute respecting the correctn 
any measure of capacity, arising in a place where recoil 
cannot be conveniently had to any of the aforesaid veril 
copies or models of the standard measures of capacity 
parts or multiples of the same, any justice of the peace M 
ascertain the content of such measure of capacity by dirt 
reference to the weight of pure or rain water which such mt 
sure is capable of containing; ten pounds avoirdupois wel 
of such water, at the temperature of sixty-two degrees 
Fahrenheit’s thermometer, being the standard gallon as 
tained by the act, the same being in bulk equal to two M 
dyed and ‘seventy-seven eabigig Matas ib OLOAAN 
seventy-four one thousandth parts of a cubic inch, and 80} 
proportion for all parts or multiples of a gallon, 4 

§ 15. From and after the first of May, 1825, all contra 
bargains, sales, and dealings, which shall be made or had wit 
any part of the united kingdom of Great Britain and Irelit 
for any work to be done, or for any goods, wares, merch 
dize, or other thing to be sold, delivered, done, or agreed! 
by weight or measure, where no special agreement shall. 
made to the contrary, shall be deemed to be made accord 
to the standard weights and measures ascertained by the # 
and in all cases where any special agreement shall be 
with reference to any weight or measure established by 
custom, the ratio or proportion which every such local wí 
or measure shall bear to any of the said standard wei 
measures, shall be expressed, declared, and specified in S 
agreement, or otherwise such agreement shall be voids 
see now 4 & 5 Will, 4. c. 49. post. 

§ 16, Persons may buy and sell goods and merchandi 
any weights or measures established either by local €! 
or founded on special agreement: Provided that in order! 
the ratio or proportion which all such measures and wel 
shall bear to the standard weights and measures establ 
by the act, shall be a matter of common notoriety, the # 
or proportion which all such customary measures and We! 
shall bear to the said standard weights and measaress 
be painted or marked upon all such customary weigl 
measures respectively; and nothing herein contained f 
extend to permit any weight or measure to be made 
the Ist May, 1825, except in conformity with the sti 
weights and measures established under the provisions 04 
act. But see 4 & 5 Will. 4. c. 49..post. 

§ 17. For the purpose of ascertaining and fixing the K 
ments to be made in consequence of all existing contri 
rents in England and Ireland, payable in grain or mally 
any other commodity or thing, and in consequence 
toll or rate heretofore payable according to the weig! 
measures heretofore in use, enacts, that at the gene 
quarter sessions of the peace to be holden in every C0 
riding, or division, and in every city, town, or places 
county of itself,) in England or Ireland, next after the 0% 
ration of six calendar months after the passing of © 
or at any general quarter sessions of the peace to BE, i 
thereafter, an inquisition shall be taken before the j 
assembled at such sessions, by the oaths of twelve su? 
freeholders of the said respective counties, &c. ha ng 
or tenements to the value of one hundred pounds pe! 
or upwards, to be summoned by the sheriff or proper 
of every such county, &c, to inquire into and 
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rule 5 Be and the amount so to be ascertained shall be the 
irate Payment in regard to all such contracts, rents, tolls, 
s in all time coming. 
ments to ‘ho ee purpose of ascertaining and fixing the pay- 
e made of all stipends, feu duties, rents, tolls, 
sualties, and other demands whatsoever, payable 
meal, or any other commodity or thing, in 
A united kingdom called Scotland, or in ny 
Len te of the same; it is enacted, that the sheriff 
Morn eri substitute in each shire, and the stewart de- 
Shall as Sa Wart substitute in each stewartry, within Scotland, 
six Glis as conveniently may be after the expiration of 
Ainea onthe, from the passing of the act, summon 
ualification a jury of the same number, and with the same 
of grain a Tequired in the jury who strike the fiar prices 
shal a Within the same shire’ or stewartry, which jury 
the Haier: into and ascertain the amount, according to 
nition CS by the act established, of all such stipends, 
h si ese tolls, customs, casualties, and other de- 
ther comannvers payable in grain, malt, meal, or any 
Measures tte ity or thing, „according to the weights and 
Hes and g eters, n use within the same shires or stewart- 
h the Pal ~ inquisitions, when taken, shall be transmitted 
Shires or te sheriff clerks or stewart clerks of such 
at Edinburey les, into his majesty's Court of Exchequer 
in evidens” and there inrolled of record, and may be given 
Mount go a Any action or suit at law or in equity ; and the 
© pe ascertained shall, when converted into the 




















ard weigh À x 
regard to apot and measures, be the rule of payment in 
5 Tero all such stipends, &c. And see 4&5 Wm. 4, ©. 49, 
$19, Al 
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Tity of th, Shall be pre 
Showin, ae Said commissioners of his majesty’s treasury, 
heretofG ae Proportions between the weights and measures 








Weights anit U8 as mentioned in such inqui 

Conversion, Pensures hereby established, with such other 

weights or measures as the said commissioners 

Y's treasury may deem to be necessary; and 

“cation of such tables, all future payments to be 
By 20 j regulated according to such tables. 

ig gules are to be constructed for the collection of 


tions, and the 
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t ining, examining, seizing, 
ying of any weights, balances, or me 
"taining a and put in secador i Great Bein 
AMY Wei id examining, and for the seizing, &o. 
Weight, cights or measures not enteral to “the stand rd 
a0) 22: The Peres ascertained and authorized by the act, 
Ba via, gH tions and penalties of the following Irist 
(1.5; an ++ 1 Geo. 2 (L); 25 Geo, 2 (I 
topid, 23, A) po 2% 3. (L) shall be applied to the act. 
eights op yg Mer Statutes, ordinances, or acts relating 
hey, | Measures, are p pealed. 
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§ 24. Act not to extend to repeal 31 Geo. 2. e. 17. which 
empowers the dean and high steward of Westminster, &e. 
to appoint a proper officer to size and seal weights and 
measures, 

25. Tuns, pipes, or other vessels of wine, oil, honey, and 
other gaugeable liquors imported into London shall be liable 
to be gauged as heretofore by the lord mayor or his deputies, 
but the contents shall be ascertained by the standard measure 
directed by the act. 

§ 26. Act not to affect the privileges of the city of Lon- 
don, as to the office of gauger of wine, & 

By the 6 Geo, 4. c. 74. the above act is not to take effect 
before the Ist Jan. 1826, 

§ 2. After reciting that by such act the figure of the 
standard bushel measure for the sale of coals, culm, fish, 
potatoes, and fruit was fixed, and that it was expedient that 
the figure of all other measures used for the sale of coals, 
and all other goods and things commonly sold by heaped 
measure, should also be determined, enacts, that after the 
Ist Jan, 1826, all such measures shall be made cylindrical, 
and the diameter of such measures shall be at least double 
the depth thereof and the height of the cone or heap shall be 
equal to three-fourths of the depth of the said measure, the 
outside of the measure being the extremity or base of such 
cone. 

By the 4 & 5 W, 4, c, 49. so much of the 5G. 4, e. 74. 
and 6G, 4. c. 12, as require that all weights and measure shall 
be models and copies in shape or form of the standards de- 
posited in the Exchequer, and also so much of the said 
recited acts as allow the use of weights and measures not in 
conformity with the imperial standard weights and measures 
established by the said acts, or allow goods or merchandize 
to be bought or sold by any weights or measures established 
by local custom or founded on special agreement, are re- 
pealed. 

§ 2. All weights and measures which have been verified 
and stamped at the Exchequer as copies of the standard 
weights and measures, corresponding in weight and capacity 
with those established by the said recited acts, shall be deemed 
and taken to be legal weights and measures, and may be legally 
used for comparison as copies of the imperial standard weights 
and measures, although not similar in shape to those required 
under the provisions of the said recited acts, 

§ 8. Superintending officer of Exchequer may verify and 

mp weights and measures of other form than those pre- 
ibed by the act 5 Geo, 4, e. 74, 
§ 4, After reciting that the heaped measure is liable to con- 
siderable variation, and the use of weights made of soft ma- 
terials affords facilities to fraud, enacts, that after the Ist 
January, 1835, so much of the said recited acts as relate to 
the heaped measure shall be repealed, and the use of the 
heaped measure abolished, and all bargains, sales, and con- 
tracts made by the heaped measure shall be void, and there- 
after no weight made of lead or of pewter shall be stamped 
or used, 

§ 5, 6, 7, 8, 9, 10, and 11, contain additional regulations 
for providing copies of the standards for counties, &o. 

By § 12. After reciting that “by local customs in the markets,, 
towns, and other places throughout the united kingdom, the 
denomination of the stone weight varies, being in the country 
generally deemed to contain fourteen pounds avoirdupois, 
and in London commonly eight of such pounds, or otherwise, 
as may be,” it is enacted, that from and after the 1st January, 
1835, the weight denominated a stone shall in all cases con- 
sist of fourteen standard pounds avoirdupois, and the weight 
denominated an hundred weight shall consist of eight such 
stones, and the weight denominated a ton shall consist of 
twenty such hundred weight; and all contracts made by any 
other stone, hundred weight, or ton, shall be void, i 

13, From and after the Ist January, 1835, all articles 
sold by weight shall be sold by avoirdupois weight, excepting 
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MEASURE. 


gold, silver, platina, diamonds, or other precious stones, and 
drugs when sold by retail; and that such excepted articles, 
and none others, may be sold by troy weight. 

§ 14. In England and Wales the magistrates at quarter 
sessions assembled, and in Scotland the justices of the peace 
at a meeting called by the sheriff, and in Ireland the grand 
jury of each county and county of a city or town, shall pro- 
‘cure for the use of the inspectors good and sufficient stamps 
for the stamping or sealing all weights and measures used or 
to be used in such county, which stamp, so procured, shall be 
taken to be the stamp for such county, and none others shall 
be considered legal stamps ; and HER hts and measures 
used for buying and selling, or for the collecting of any tolls 
or duties, or for the making of any charges on the conveyance 
of any goods or merchandize, shall be examined and `com- 
paved asthi idno ioana bopids of the! infpecial stindard weights 
and measures provided under the authority of the act for the 
erke of comparison by such inspectors appointed as afore- 
said, who shall stamp, in such manner as best to prevent 
fraud, such weights and measures when so examined and 
compared as aforesaid, if found to correspond with the said 
copy, the fees for which examination, comparison, and stamp- 
ing shall be according to the scale contained in the schedule 
to the act annexed; and all persons who, after the 1st 
January, 1835, in England and Wales and in Scotland, or 
after the Ist July, 1835, in Ireland, shall make any weights 
or measures other than those authorized by the act, or shall 
sell, expose to sale, or use any weights or measures which 


have not been so stamped as aforesaid, or which shall be | 


found light or otherwise unjust, shall on conviction forfeit 
not exceeding five pounds; and any contract, bargain, or 
sale made by any such weights or measures shall be wholly 
void, and all such light or unjust weights and measures so 
used shall be seized, forfeited, and condemned. 

§ 15. In Scotland, after the Ist Jan. 1835, the fiar prices 
of all grain in every county shall be struck by the imperial 
quarter, and all other returns of the prices of grain shall be 
set forth by the same, without any reference to any other 
measure whatsoever; and any sheriff clerk, clerk of a mar- 
ket, or other person, who shall offend against this provision 
shall forfeit not exceeding five pounds or less than twenty 
shillings. 

§ 16. Inspectors to enter into recognizances for the dis- 
charge of their duties. 

§ 17. Any two or more magistrates of any county, or of 
any city or town being a county within itself, or for any she- 
riff or magistrates of any burgh or town corporate in Scotland, 
within their respective districts, may enter any shop, store, 
warehouse, stall, yard, or place whatsoever, wherein goods 
shall be exposed or kept for sale, or shall be weighed for 
conveyance or carriage, and examine all weights and mea- 
sures, beams and scales, or other weighing machines, and 
compare and try the same with the copies of the imperial 
standard weights and measures required to be provided under 
the act, and cause the same to be detained until they shall 
have been examined by the nearest inspector ; and if upon 
such examination the said weights, &c. are light or otherwise 
unjust, the same shall be forfeited end destroyed, and the 
peason or persons in whose possession the same were found 
shall be liable in a penalty not exceeding five pounds: Pro- 
vided that any person who shall neglect or refuse to produce 
for the inspection of such magistrates, when thereto required, 
all weights, &c, in his possession, or shall otherwise obstruct 
or hinder such magistrates, shall be liable to a like penalty, 
and also that no such pecuniary penalty shall be incurred if 
he, she, or they shall prove to the satisfaction of such magis- 
trates that such weights, &c. found in his possession, have 
not been in use since the passing of the act. 

§ 18. If any person or persons shall make, forge, or coun- 
terfeit, or cause or procure to be made, &e, or knowingly act 
or assist in the making, &c. any stamp or mark now used or 
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| within forty-eight hours after the conviction shall have P 










which may hereafter from time to time be used for the stat 
ing or marking of any weights or measures, to denote 
any such weight or measure has been compared, adju 
and approved to be of the due weight or measure required 
law, he shall for every such offence forfeit not exceeding fl 
pounds or less than ten pounds; and if any person sh 
knowingly sell, utter, dispose of, or expose to sale any wí 
or measure with such forged or counterfeit stamp or 
thereon, every person so offending shall for every such 
forfeit not exceeding ten pounds or less than forty shilling 
to be recovered in a summary eg. as after provided; M 
all weights and measures with’ such forged or counterfeit 
marks shall be seized, forfeited, and condemned. J 
§ 19. All copies of the imperial standard weights 
measures which may have been worn by time, and mendi 
consequence of any wear or accident, shall forthwith be 
to the Exchequer for the purpose of being again compati 
and verified, and shall be stamped as mended copies of 
imperial standard weights and measures. 
20. Officer at Exchequer to keep a register of cop 

verified. 

{es Gives a form of conviction for offences under the 
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23. Any person convicted of any penalty under thi 
England and Wales or in Ireland may appeal to the n 
general quarter sessions of the peace for the county, oF ® 
or town being a county within itself, against such convicti 
iving security in double the amount of such 






made; and the decision thereupon made shall be final. 
By § 25 an appeal is given in Scotland to commissi 
of justiciary at circuit court, 

y § 26, 4 Ann. (Trish act) and 5 Geo. 4. c. 110, relat 
to Ireland, repealed, except so far as relates to duties, & 
weigh-masters. F 

§ 27. Nothing in the act contained shall interfere with 
powers of the ward inquests in respect to weights an‘ 
sures within the city of London and liberties thereof and 
borough of Southwark, nor to prohibit, defeat, injure, or 
the right of the mayor and commonalty and citizens 
city of London, or of the lord mayor of the said city for 
time being, with respect to the stamping or sealing Wë 
and measures, or concerning the office of gauger of wines © 
honey, and other gaugeable liquors imported and 
within the city of London and liberties thereof. 

§ 28. Nothing in the act contained shall extend to 
hibit, defeat, injure, or lessen the rights granted by ¢ 
to the master, wardens, and commonalty of the mys! 
founders of the city of London. 

29, In all actions brought against any magistrate for 
thing he shall do under this act, such magistrate may, P 
the general issue, and to give the special matter in evi 
and if a verdict shall be given for the defendant therë 
shall have double costs. 

MEASURER or METER of woollen cloth, and of 
&e. An officer in the city of London : the latter 0f 
account. Chart. Jac. 1, See Alnager, Coals. 

MEASURING-MONEY, The letters patent, W 
some persons exacted for every cloth made certain ™ 
besides alnage, called measuring-money, revoked. Zoh A 
11 Hen, 4. 

MEDERIA. A mead house, or place where 
metheglin is made. Cartular. Abb, Glast. MS, 29. 

MEDFEE. A bribe or reward: and used for a © 
sation where things exchanged are not of equal value 
said to come from the word meed, merit, Cowell. 

MEDIZ ET INFIMÆ MANUS HOMINES. 
a mean and base condition, of the lower sort. Bi 
MEDIANUS. Middle size; medianus homo, a M 
middle fortune. 
MEDIATORS OF QUESTIONS. Were 






















authorized by statute, who, upon any question arising ® 


MED 


ing Rants Telating to unmerchantable wool, or undue pack- 
ne before the mayor and officers of the staple 
and det, oath certify and settle the same ; to whose order 
; “termination therein, the parties concerned were to give 

» and submit, Stat, Antig. 27 Edn. 3. st. 2. 
















entire credence, 


time DDICINES, Various statutes have been passed from 
ities ae subjecting what are generally called patent me- 
ies wt other preparations and compositions to certain 

juiring a license to be taken out for vending 
e acts are the 25 Geo. 3. c. 79; 42 Geo. 3, 
5. ©. 785 44 Geo, 3. ¢.98; and the 52 Geo. 3. 
articles subjected to such duties are enume- 
chedule appended to the last-mentioned sta- 


150, The 
tated in 
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sip D TETAS LINGUÆ. A jury de medietate linguæ, 
Consist ey. or inquest impanneled, whereof the one half 
of rah yo aties, and the other of foreigners. ‘This manner 
it was cts fist given by the 28 Edw. 3. c- 13; before which 
eya Obtained by the king's grant. Staund/. P. C. lib, 8. 


Tt was 
4 forcigner, 


murder and felony, me- 
De tri but for high treason, an alien shal 
upa by the common law, and dap Vn as 
linguæ in 61, And a grand jury ought not to be de medietate 
Saly to e e Wood's Inst. 263. It was thought neces- 
neh of i ude Egyptians expressly by statute from the be- 
4 (re iF trial. See 22 Hen. §. c. 10; 1&2P. § M. 
| The paled); and tit, Egyptians. 

Juries €o, 4. c. 50, by ‘wich all former 

Were repealed, 


(47), for the trial of 


linguæ is allowed ; 





ts relating to 
and the law consolidated, provides 
aliens by a jury de medietate linguæ, 








Cases i : s A 
Cnactmene, felonies or misdemeanors ; but it contains no re- 
civi of the old statutes, which allowed such a jury in 


Îl c; 
e that eaten an alien and a British subject. 
UiA have the advantage of trial per medietatem lin- 
Of it by wey, it; for it is said he cannot have the benefit 
A jury p4 of challenge, S. P. C. 158; 3 Inst. 127. 
by analogs” medietate is also allowed in some other cases, 
Patronage to this rule de medictate linguæ, As on a jus 
Men, “Sed qe, AMY must be of six clergymen and six lay- 
4 fours, the j hat title, So on a criminal trial in the university 
matrica Must be half freeholders of the county, and 
i See f ated laymen of the university, See 4 Comm. 
Statute of tens Jury, II. So also under the (repealed) 
the Hip’ Hen. 6. c. 12, against embezzling records, 
Cd of any of the 











d Ppears before a judge, and swears that he 
e ebtor to be in meditatione fugæ ; on which a 
thi?” his find oning the debtor is granted, which is taken 
8 is eg uivaj Mg caution or bail, judicio sisti, In practice 
MEDIT ERR yee the arrest and bail in the English law. 
tarth ; appli ANEAN. Passing through the midst of the 








The counterfeiting of Me- 


Seal of phases for ships to the coast of Barbary, &e, or 
admiralty office to such passes, isa capital 
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MEN 


felony (now punishable with transportation for life, &c.) 
4 Geo. 2. c. 18. See Navigation Acts. 

MEDLEFE, MEDLETA, MEDLETUM, Fr. Mesler, 
to meddle.] A sudden scolding at and beating one another. 
Bract, l. 3, c, 35. 

MEDSYPP. A harvest supper or entertainment given to 
labourers at harvesthome. Plae. 9 Edw. 1. Cow. 

MEDWAY RIVER, called Vaga by the Britons; the 
Saxons added Med.] Pilots thereon, how to be licensed, 
5 Geo, 2, c.20. See also 3 Geo. 1. c. 13; and 7 Geo, 1. 
21, 

MEER, merus.] Though an adjective, is used as a sub- 
stantive to signify Meer right, Old Nat, Brev.2. In these 
words, “this writ hath but two issues, viz. joining mise upon 
the meere, and that is to put himself in the great assise of 











our sovereign lord the king, or to join battle.” Cowell, See 
ise. 
MEIGNE, See Maisnada. 


MEINY, French Mesnie,] As the king's meiny, the 
king’s family or household servants. See 1 Rich. 2. e 

MELDFEOH, from Saxon meld, indicium delaturæ ; and 
Seok, premium pecuniæ. Spelm.) Was the recompense due 
and given to him who made discovery of any se of penal 
laws committed by another person, called the promoter's or 
informer's fee. Leg, Ine, c, 20. 

MELIUS INQUIRENDUM, A writ that lieth for a se- 
cond inquiry, where partial dealing is suspected ; and parti- 
cularly of what lands or tenements a man died seised on find- 
ing an office for the king. F. N. B. 255, It has been held, 
that where an office is found against the king, and a melius 
inquirendum is awarded, and upon that melius, Se. it is found 
for the king; if the writ be void for repugnancy, or other- 
wise, a new melius inquirendum shall be had; but if upon the 
first melius it had been found against the king, in such case 
he could not have a new melius, &c., for then there would be 
no end of these writs: and if an office be found for the 
king, the party grieved may traverse it; and if the traverse 
be found against him, there is an end of that cause; and if 
for him, it is conclusive. 8 Rep. 169; 2 Nels. 1008, If 
there is any defect in the points which are found in an in- 
quisition, there may not be a melius inquirendum; but if the 
inquisition finds some parts well, and nothing is found as to 
others, that may be supplied by melius inquirendum. 2 Salk. 
469. A melius inquirendum shall be awarded out of B. R., 
where a coroner is guilty of corrupt practices, directed to 
special commissioners. 1 Vent. 181. See 15 Vin. Abr. tit. 
Melius Inquirendum; and ante, tit. Inquest, 

MEMBERS OF PARLIAMENT. The members of the 
House of Commons are usually so styled, though in fact the 
peers are, strictly speaking, members of parliament, which 
Terisi Gt ei lor isbn OOO MADARA 

MEMORIES. Some kind of remembrances or obsequies 
for the dead, mentioned in injunctions to the clergy, anno 
1 Edw. 6, 

MEMORY, TIME OF, Ascertained by the law to 
commence from the reign of Richard the First; and until 
recently any custom might have been destroyed by evidence 
of its non-existence in any part of the long period from his* 
days to the present. 2 Com. 31, and note. i 

The law with respect to the commencement of prescrip- 
tions and customs has been materially altered by the 2 & 3 
Wm. 4, c. 71, for which see Prescription. 

MENACES. By menaces or force demanding any chattel, 
money, or valuable security, with intent to steal the same, is 
felony by the 7 & 8 Geo. 4. ¢.29. § 6. and the offender trans- 
portable for life, &c.; by § 8. sending or delivering any letter 
demanding, with menaces, any chattel, &c., or accusing, or 
threatening to accuse of any crime, is also felony, and punish- 
able in like manner. See further Threats, 

MENAGIUM. A family. Trivett’s Chronicle, 677; Wal- 
singham, 66. 
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MERCHANT. j 


MENDLEFE. Mentioned in Cromp. Justice of Peace, 
193, is that which Bracton calleth medletum ; quarrels, seuf- 
fling, or brawling. Cowell. See Medlefe. 

MENIALS, from mene, the walls of a castle, house, or 
other place.] Household servants who live under their lord 
or master's roof; mentioned in the ancient stat. 2 Hen. 4, 


e, 21. 

MENSA, Comprehends all patrimony, or goods and ne- 
cessaries for livelihood, 

MENSALIA, Such parsonages or spiritual livings as 
were united to the tables of religious houses, and called 
mensal benefices among the Canonists ; and in this sense it is 
taken where mention is made of appropriations ad mensam 
suam, Blount. 

MENSURA REGALIS. 
sure, kept in the Exchequer, according to which all others 
were to be made. See 16 Car. 1. c. 19 (repealed). 
standard measure is now in the custody of the clerk of the 
House of Commons. See Measure. 

MER or MERE, Words which begin or end with those 
syllables, signify fenny places. Comwell. See Mara or Mere, 
a lake or great pond. 

MERA NOCTIS. Midnight. Cowell. 

MERCENARIUS, A hireling or servant. Cartular Ab- 
bat. Glaston. 115. 

MERCENLAGE, See Merchenlage. 

MERCHANT, Mercator.) One who buys and trades in 
any thing; and as merchandize includes all goods and wares 
exposed to sale in fairs or markets, so the word merchant 
formerly extended to all sorts of traders, buyers, and sellers, 
But every one who buys and sells is not at this day under 
the denomination of a merchant, only those who traffic in 
the way of commerce, by importation or exportation, or 
carry on business by way of emption, vendition, barter, per- 
mutation, or exchange, and who make it their living to buy 
and sell, by a continued assiduity, or frequent negotiation, in 
the mystery of merchandizing, are esteemed merchants. 
Those who buy goods, to reduce them by their own art or 
industry into other forms,‘ and then to sell them, are arti- 
ficers, not merchants. Bankers and such as deal by ex- 
change, are properly called merchants. Lex Mercat, 28. 

Merchants were always particularly regarded by the com- 
mon law; though the municipal laws of England, or indeed 
of any one realm, are not sufficient for the ordering and 
determining the affairs of traffic and matters relating to 
commerce; merchandize being so universal and extensive, 
that it is impossible; therefore of the law merchant (so 
called from its universal concern) all nations take special 
knowledge; and the common and statute laws of this king- 
dom leave the causes of merchants in many cases to their 
own peculiar law, Lex Mercat. See 1 Comm. 75; see Bill 
of Exchange, Custom of Merchants, Insurance. 

‘The custom of merchants is part of the common law of 
this kingdom, of which the judges ought to take notice; and 
if any doubt arise about the custom, they may send for mer- 
chants to know the custom. Per Hobart, C.J.; Winch, 24, 

‘The lex mercatoria is allowed, for the benefit of trade, to 
be of the utmost validity in all commercial transactions ; for 
it is a maxim of law, that “ cuilibet in sud arte credendum 
est.” See 1 Comm. 75. 

For various instances in which the custom of merchants 
has been proved at Nisi Prius, see Willes, 559; Dougl. 659 ; 
10 B. § C. 4. 

The law of England, as a commercial country, pays a very 
particular regard to foreign merchants in innumerable in- 
stances. By Magna Carta, ¢ 30, it is provided, that all 
merchants (unless publicly prohibited beforehand) shall have 
safe conduct to depart from, to come into, to tarry in, and 
to go through, England, for the exercise of merchandize, 
without any unreasonable imposts, except in time of war; 
and if a war breaks out between us and their country, they 
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MERCHANT. 


shall be attached (if in England) without harm of body 
goods, till the king or his chief justiciary be informed ho 
our merchants are treated in the land with which we al 
war; and if ours be secure in that land, they shall be sect 
in ours. This seems to have been a common rule of equ 
among all the northern nations; but it is somewhat extr 
ordinary, that it should have found a place in Magna Catt 
a mere interior treaty between the Icing ang his natural 
subjects, which occasions the learned Montesquieu to remi 
with a degree of admiration, “that the English have 
the protection of foreign merchants one of the articles of th 
national liberty.” But indeed it well justifies another ob 
vation which he has made, that the English know better th 
any other people upon earth, how to value at the same tif! 
these three great advantages, religion, liberty, and comme 
1 Comm, 260. See also 2 Edm. 3, c.9; 25 Edw. 3. shi 
c.23 27 Edw. 3. st. 2. c. 13, 17, 19, 20; 28 Edw. 3. c. M 
36 Edw. 3. c.7 5 2 Rich. 2.c.1: 11 Rich. 2. e. 7; 14 Rid 
c. 9; 5 Hen. 4. 0.9; 7 Her 4, c.9; inall which provisió 
were contained for the accommodation of merchants strangi 
which by long use became the known law of the land, 
lowing for the variations inevitably introduced by time # 
commerce. Many of these regulations, however, are ™ 
repealed by the 3 Geo. 4. c. 41, and other acts. 

Tnte reign ‘of! King Ted Ward DVA at ece hao P AA 
made suit before the king's privy council for several bal 
silk feloniously taken from him, wherein it was moved 
this matter should be determined at common law; but ™ 
answered by the Lord Chancellor, that as this suit was brou 
by a merchant, he was not bound to sue according to the 
of the land. 13 ÆEdw. 4. In former times it was concelt 
that those laws that were prohibitory against foreign 
did not bind a merchant stranger; but it has been a M 
time since ruled otherwise; for in the leagues that are M 
established between nation and nation, the laws of 
kingdom are excepted ; so that as the English in Frane 
any other foreign country in amity, are subject to the li 
of that country where they reside, so must the people 
France, or any other kingdom, be subject to the laws of 
land, when resident here. 19 Hen. 7. 

English merchants are not restrained to depart the 
dom without license, as all other subjects are; they may! 
part and live out of the realm, and the king's obedi m 
and the same is no contempt, they being excepted ou 
the statute 5 Rich, 2. st. 2. And ‘by the common law t 
might pass the seas without license, though not to mere? 
dize. Dyer, 206. 7 

If a difference arise between the king and any fo 
state, alien merchants are to have forty days’ notic 
longer time, to sell their effects and leave the king® 
27 Edw. 3. st. 2. c. 17. 

If a person who is otherwise no merchant, being Ù 
sea, takes up money, and draws a bill upon a merchan 
cannot, in an action brought upon this bill against hit 
the drawer thereof, plead that he was no merchant $ 
very taking up the money and drawing the bill, makes 
merchant to this purpose. Comb, 152. See Bill of! 
change. i 
Merchant includes all sorts of traders as well and as Ty 
perly as merchant adventurers, Dyer, 279 b, cites 
Guilda., A merchant tailor is a common term, 

C. J., 2 Salk. 445. 
There are companies of merchants in London for 
on considerable joint trades to foreign parts, via. the 
chant Adventurers (see Hamburgh Company); the com 
established in England for the improvement of comme 
which was erected by patent by King Edward I, merë 

the exportation of wool, &c. before we knew the V 
that commodity, and at a time when we were in a 
sure strangers to trade, The next company was tl 
Barbary Merchants, incorporated in the reign of King 














































































MERCHANT. 


e Museoa Pany of merchants trading to the North, called 
Edward y1) &f Russia Company, was established by King 
ucen Moa? and encouraged, with additional privileges, by 
The Barpo Oen Elizabeth, &e. See Russia Company. 
‘arbary Merchants decaying towards the latter end of 
abeth’s reign, out of their ruins arose the Levant 
Company, who, first trading with Venice and then 
yea? furnished Fngland that way with the East India 


y A cor 


o À 
s repeats this company had very considerable factories 
a antinople, Smyrna, Aleppo, &c. See Turkey Com- 


rom the flourishing state of the Levant or ‘Turkey 
ann Be the reign likewise of Queen Elizabeth, sprung 
force, haan ndia Company, who having) fitted out ships of 
moditien He from thence, at the best hand, the Indian com- 
and they, mey sold to England by distant Europeans ; 
crown in there re obtained many charters and grants from the 
tate, mae ae te were sole masters of that AAA 
ir aed ‘ast a new company was incorporates 
one William, anno 9 Wn. 3. on there lending a 
expiration ee money ; and both these companies, after the 
© recent one certain term, were by articles united. For 
ny, s ie » suspending the trading of this important com- 
pee Hast India Company. 


Pay i Met year of Queen Eli 


Conds tim, 








zabeth, the Eastland Com- 
erchants was erected, and in King Charles the Se- 


rade Me that company was confirmed, with full power to 
Countries, guay, Sweden, Poland, and other Eastland 


Eastland Company, 


The Royal Afri 
of REY had their fian Rehor ea 


charter granted to them in the 14th year 
© magicettles II. And by 9 & 10 Wm. 3. c. 26. they ae 
the commen all forts, &e.; but by the 1 & 2 Geo. 4. c. 28. 
Vested ja g3, WAS abolished, and their forts and possessions 
1 algo, poe town: See African Company. King Charles 
Stituted” pp, mmission under the great seal of England, con- 
ing James 1a highness James Duke of York (afterwards 
bea counei KY, Edward Earl of Clarendon, and others, to 
himself to hort the royal fishery of England, and declared 
eign ha; the protector of it; and in the 29th year of 
ia {heerPorated them into a company. King Wil- 
Compare’ fourth year of his reign, established a Green- 
En, ye See that title, 
ing ie e. 21, to pay the debts of the army, navy, &e. 
g'o near ten millions, the South Sea Company of 
ies p aS erected, who having advanced that money, 
es, vinegar, tobacco, &c. were appropri- 
payment of the interest, after the rate of 
The company was granted the sole trade 
+ but by the'47 Geo. 3. st. 1. c. 23. and 
he exclusa 2: § T41. so much of the above act as gave 


Char e privilege of trading within the limits of i 
ter was repealed. ge of trading within the limits of its 















ent, &e, 
South Seas 


the 
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th th reig ty had their capital stock very much enlarged 
Were empane ing George T.; and to raise money lent, 
ay wered to make calls or 





i 
Sehen thougt 
~ 





ties at 4/, per cent., since which, a farther 


been made. See National Debt, South 


ae vii). are 
he SOciations of this nature. 
short ptor of of this nature. 
We ey, ani 
become of qut many and great privileges, and are a 
Ssities of mite use to enlarge commerce and supply 
tion, git increase op tttes in some measure shows the pro- 
hough ake Of our trade, and the wealth of the na- 
‘St nevertheless be observed that they are a 





31%)» and the London Dock Company (under | 
among the most extensive of | 


some of our companies of merchants, | 
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kind of monopolies erected by law, which, if they become 
prejudicial, are generally restrained by parliament, as has 
been the case with many of the companies already specified ; 
and if the power granted them is abused, it becomes of fatal 
consequence ; for which we need only instance the ever me- 
morable year 1720, when the sub-governor and directors of 
the South Sea Company incurred a forfeiture of their estates 
by statute, and were disabled to hold any offices, &e. for their 
vile conduct, which tended to the ruin of the public. Over 
and above these companies, there are the Dutch Merchants ; 
those who trade to the West Indies ; the Canary Merchants ; 
Italian Merchants, who trade to Leghorn, Venice, Sicily, &c. ; 
the French and Spanish Merchants, &c. For the regulations 
relating to the importation and exportation of commodities 
by merchants, see Navigation Acts. 

By the 7 & 8 Geo. 4. c.29. § 49. merchants, bankers, and 
other agents, converting to their use money or securities en- 
trusted to them, are guilty of a misdemeanor, and may be 
transported for fourteen years, &c. See further, Agent, At- 
torney, Banker, Broker, Factor. 

MERCHENLAGE, Merciorum Lex). The law of the 
ancient kingdom of Mercia, Cambden, in his Britannia, says, 
that in the year 1016, this kingdom was divided into three 
parts, whereof the West Saxons had one, governing it by the 
jaws called West Saxon-lage, which contained Kent, Sussex, 
Surrey, Berks, Hampshire, Wilts, Somerset, Dorset, and 
Devon. The Danes had the second, containing York, Derby, 
Nottingham, Leicester, Lincoln, Northampton, Bedford, 
Bucks, Hertford, Essex, Middlesex, Norfolk, Suffolk, Cam- 
bridge, and Huntingdon, which was governed by the laws 
called Dane-lage. And the third part was in the possession 
of the Mercians, whose law was called Merchenlage; and 
contained Gloucester, Worcester, Hereford, Warwick, Ox- 
ford, Chester, Salop, and Stafford ; from which three, King 
William I. chose the best, and with other laws ordained them 














to be the laws of the kingdom. Cambd. Brit. 94. See Mol- 
mutian Laws, 
MERCHET, merchetum, mercheta, mulierum.] A fine or 


composition paid by inferior tenants to the lord, for liberty 
to dispose of their daughters in marriage. No baron or mi- 
litary tenant could marry his sole daughter and heir, without 
such leave purchased from the king, ee maritandd filid. 
And many of our servile tenants could neither send their 
sons to school, nor give their daughters in marriage, without 
express licence from the superior lord, See Kennet's Glos- 
w in Maritagium; and see Marchet, Borough English. 

MERCIA, Used in the Monasticon for amerciament. 

MERCIMONIATUS ANGLIÆ. Was of old time used 
for the impost of England upon merchandize. 

MERCURIBS, or vendors of printed books or papers. 

MERGER, is where a greater estate and a less coincide 
and meet in one and the same persons, without any inter- 
mediate estate, in which case the less is immediately annihi- 
lated, or, in the law phrase, is said to be merged, that is, 
sunk or drowned in the greater ; as, if the fee comes to te- 
nant for years or life, the particular estates are merged in 
the fee. 2 Rep. 60, 61; 3 Lev. 437. 

‘The two estates must be held in the same right, otherwise” 
there will be no merger. 

Thus if a lessor who hath the fee, marries with the lessee 
for years, this is no merger, because he hath the inheritance 
in his own, and the lease in right of his wife, 2 Plond. 418. 
And where a man hath a term in his own right, and the in- 
heritance descends to his wife, as he hath a freehold in her 
right, the term is not merged or drowned. Cro. Car. 275. 
So if tenant for years dies and makes him who hath the re- 
version in fee his executor, whereby the term of years vests 
also in him, the term shall not merge; for he hath the fee 
in his own right, and the term of years in right of the tes- 
tator, and subject to his debts and legacies, See Plowd. 
418; Cro. Jac. 275; Co. Lit, $38, 

In these cases the accession of the one estate to the other 
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is the act of the law; but where the two estates meet in the 
same party by his own act, merger will take place, even al- 
though they are held in different rights. 

Therefore where a husband, possessed of a term in right 
of his wife, purchases the reversion or remainder (Moor, 
171,) or where an executor having a term in right of his 
testator, buys the reversion (see 4 Leon. $8), there will be a 
merger. 

An estate-tail is an exception to the rule, for a man 
may have in his own right both an estate-tail and a reversion 
in fee; and the estate-tail, though a less estate, shall not 
merge in the fee. 2 Rep. 61; 8 Rep. 74. For estates-tail 
are protected and preserved from merger by the operation 
and construction, though not by the express words of the 
statute de donis; which operation and construction have pro- 
bably arisen upon this consideration, that in the common 
cases of merger of estates for life or years, by uniting with 
the inheritance, the particular tenant hath the sole interest in 
them, and hath full pe at any time to defeat, destroy, or 
surrender them to him that hath the reversion; therefore 
when such an estate unites with the reversion in fee, the law 
considers it in the light of a virtual surrender of the inferior 
estate, Cro, Eliz. 802. But in an estate-tail the case is 
otherwise: the tenant for a long time liad no power to bar 
or destroy it, and now can only do so by a certain special 
mode, It would therefore have been strangely improvident. 
to have permitted the tenant in tail, by purchasing the rever- 
sion in fee, to merge his particular estate, and defeat the in- 
heritance of his issue; and hence it has become a maxim, 
that a tenancy in tail, which cannot be surrendered, cannot 
also be merged in the fee. 2 Comm. c. 11. p. 178. 

When, however, an estate-tail was barred by means of a 
fine, the base fee thereby created would, previous to the 
3&4 Wm. 4. c. 74. have merged in the reversion, so as to 
let in the incumbrances charged upon the latter; but by that 
statute (§ 89) base fees, when united with the immediate re- 
versions, are to be enlarged instead of merged. See further, 
Tail. 

There is also another exception to the doctrine of merger, 
arising out of the saving in the Statute of Uses (27 Hen. 8, 
c, 10.) of the rights of feoffees of uses where they are seised 
of lands to their own proper use. See 3 Pres. on Conv. 368. 

‘The doctrine of merger is not confined to estates of free~ 
hold, or to an estate of freehold and one of leasehold; for 
where two terms for years meet in the same individual, the 
same right there will be a merger of the older in the more 
recent term, although the former may be a term for a thou- 
sand years, and the latter for a single year. 

To effect a merger, there must be no intervening estate ; 
for if there be such an estate, whether for life or years, 
vested in another party, merger will not take place. 

An interesse termini is not such an interest as will prevent 
a merger (4 Mod. 1,) for it gives no actual vested estate, as 
it is not a term, but merely a contract for a term. 

When the legal and equitable estate meet in the same per- 
son or persons, the trust or equitable estate is merged in the 
legal estate; as if a wife should have the legal estate, and a 
husband the equitable, and they have an only child to whom 
these estates descend, who dies intestate without issue, the 
two estates having united, the descent will follow the legal 
estate, and the estate will go to the heir on the part of the 
mother. Dougl.771. 

One of the means adopted by the common law for pro- 
moting the simplicity of the different interests existing at 
the same time in an estate, was the rule of merger, which 
provides that when an estate in remainder or reversion, and 
the preceding estate upon which it depends, become vested 
in the same person, the two interests shall unite without any 
reference to the wishes of the owner of them. The mode of 
union is of a singular description, and frequently occasions 
great injustice. The person entitled to the two estates does 
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not acquire an interest equal to their aggregate extent, 
the preceding estate is supposed to have been surrend 
by law, and to be merged or drowned in the remain 
reversion, and consequently all powers and privileges 
longing to it are lost. The remainder becomes the estat 
possession, in the same manner as if the time of the ex] 
tion of the preceding estate had arrived, and the rights í 
strangers who may have charges upon the remainder or 
version are accelerated and rendered more valuable, Te 
of one thousand or more years are frequently created as n 
securities, mortgages, or for raising charges upon the esti 
and the person entitled to the remainder or reversion ret 
in possession, and every variety of interest is carved out 
the remainder or reversion. ‘The first interest in remail 
or reversion is therefore frequently of shorter duration tl 
the term to which it is subject, and yet the larger term Wi 
merge in the lesser interest. If a person be entitled for 
residue of a term of one thousand years (which not unfit 
quently happens by the foreclosure of a mortgage), and 
irst interest in the remainder or reversion, subject to 
term, is an estate for life or a term of one year, or ev! 
shorter term, and such life estate or short term become vest 
in the owner of the longer term, the long term being. 
preceding estate, is merged, and the owner of it is ent 
only to the estate for life or short term. Ifa tenant fori 
with valuable powers appendant, acquires the next estat 
remainder or reversion, although it might determine b 
his death, his life estate, and all powers belonging to ity 
extinguished. If the owner of a building lease, subj 
several under-leases at improved rents, purchases the fi 
hold or the first estate in remainder or reversion, subje¢ 
the building lease, or if the owner of such estate in, 
mainder or reversion, acquires the buil 























which were carved out of and are dependant upon the € 
created by the building lease, are entirely lost. 

The rule of extinguishment differs only from that of mi 
in being applicable to a charge or right instead of a preced 
estate, and it is in many cases equally unjust; for ins! 
the owner of a rent purchase a small part of the land 
which it is charged, the whole rent is extinguished not™! 
standing its value may greatly exceed that of the landi 
cluded in the purchase. See Rent. 

The same rules are followed in several cases in 
If an estate be mortgaged, and the purchaser take his ¢ 
veyance from both the mortgagee and the person entitl 
the equity of redemption, the mortgage is extiguished in 
equity of redemption: and if there be a second mor 
of which the purchaser or his agent have notice ( 
difficult to ascertain what slight circumstances ma} 
sidered to amount to notice) the purchaser notwithsté 
he may have paid the value of the estate to the first mi 
gagee, may be obliged to give up the estate to the SeA 
mortgagee, because the mortgage which he paid off has M 
extinguished. 

‘The inconveniences occasioned by the principles of ™ 
and extinguishment, are usually prevented upon a pi 
by the machinery of a conveyance to a trustee of the a 
or charge which would otherwise be destroyed, for the Pia 
pose of preserving its existence; but when this preč 
is neglected, or the second estate or right is acquired 0 
wise than by purchase, the law occasions a manifest injus 
There are several exceptions to the rules of merger ng 
tinguishment, and few branches of the law abound with 
intricate or technical distinctions. Tyrrel's Suggest oniy f 

MERSCUM. A lake; from the Saxon mere, 
neria, molendina, mersca, et merisca.” Ingulph. p. 861: 

MERSE-WARE, Saxon, Incola perl Thein 
ae Ps Romney Marsh, in Kent, were anciently 8° © 

‘owell. 





















MET 


Seems to be a corruption of or a law 


pe ERTLAGE. 
Jench word for martyrology. 
MER nee to mean a church calendar or rubric. 
MESNAN} Statutes made there, 20 Hen. 3. 
“he DNALTY, medietas.] The right of the mesne, as 
iesnalty is extinct.” Old Nat. Brev. 44. 


See Hil. 9 Hen. 7. 14 b. 
Cowell, 


t medius.) He who is lord of a manor, and so 
Gants holding of him, yet himself holds of a superior 
MES nA See Mean. 
meen PROCESS. Such process as issues pending the 
Juien omo collateral interlocutory matter, as to summon 
roces, nesses, and the like, distinguished from original 
recess Which is founded on the writ, Finch, L. 346.— 
dinner ess is, however, more commonly put in contra- 
it geton to final process or process of execution; and then 
nag $ Rie Such process as intervenes between the be- 
MESA end of a suit. 3 Comm. c. 19. p. 279. 

& MESSA R cout S, Acrox or, See Ejectment, I. 
bandey or RAUS, from messis] The chief servant in hus- 
on. Anal nvest=time, now called a bailiff in some places, 
Der gi + tom. 2. p, 832, This word is also used for a 
DA asia one that works harvest-work, Fleta, 
Mo ENGIR, Is a carrier of messages, particularly 
ites y the Secretaries of state, &c. and to these com- 
‘gular ee be made of state prisoners ; for through re- 
Out o pees can justify the detaining a person in custody 
tenson for {poMMON gaol, unless there be some particular 
Would hazard as if the party be so dangerously sick that it 
constant ard his life to send him thither, &c. yet it is the 
2 aiie to make commitments to messengers; but 
nderg pe PAL be intended only in order to carrying the 
An offend 0 gaol. 1 Salk. 347; 2 Hawk. P.C. c. 16. § 9. 
examined (fade committed to a messenger, in order to 
Such aa efore he is committed to prison; and though 
ada rant to a messenger is irregular, it is not void ; 
er, is suateed with treason, escaping from the mes- 
Bitkriyy, GUY of treason, &e. Skin, 599, See Arrest, 


a Commitment, Treason. 


MESSENGER 
atte x SENGERS OF THE EXCHEQUER. _ Officers 


aT 
Of rung, hat court; they are four in number, and in nature 
Ssh to the lord treasurer. 
Nery man pj ANE. Signifies a priest. The Saxons called 
me was h ane who was above the common rank ; so messe 
Man of al said mass ; and worules thane was a secular 
MESSIN uI | Comett, 
pMESSIS a Reaping time; harvest, Cowell. 
laws; the gE MENTEM SEQUITUR. A maxim in Scotch 
În tepard to 92 belongs to the sower, is a principle received 
$e. ond fide possession. See Emblements, Executor, 


MES: 
vith some AGE, mesmagium.] Properly a dwelling-house, 
ipb, tit, placent land assigned to the use thereof. West. 
Yo, wi A § 26; Bract. lib. 5. c. 28. See Plowd. 169, 
al a a said, that by the name of a messuage may 
aP a mill, a e86, a garden and orchard, a dove-house, a 
RY may in dense, a toft, a chamber, a cellar, &e. yet 
wiSotland, si manded by their single names. Messuagium, 
retin a tee the panana place or dwelling-house 
thatorum sioni? Which we call a manor-house, Skene de 
ite a bear messuagium, Tn some places it is called 
ST A 
and re a Tad miline, or rather miscellane ; that is, wheat 
oy TALO st together, Pat. 1 Edw. 3. p. 1. m. 6. 
Bh and other e exportation of iron, brass, copper, lattin, 
mag 8, eb; a was restrained by the ancient statutes 
Wheritted Wane a eT p &'3 Edw. 6. c. 87; but 
y Tesp + $M. c. 17. 
ty TER to the stealing of metal, see Larceny. 
le lord to 1)... measure or portion of corn, given out 
customary tenants, as a reward and encou- 
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ragement for their duties of labour. Stipendia et metecorn 
ac cetera debita servina in monasterio predicto solvantur. 
Ryley’s Plac. Parl. 891. 

METEGAVEL, Saxon, cibi gablum, seu vectigal.| A tri- 
bute or rent paid in victuals, which was a thing usual in this 
kingdom, as well with the king’s tenants as others, till the 
reign of King Henry I. 

METER of coals in London, &c., from metior, to mete 
or measure a thing. See Measurer. 

METHEGLIN, Brit. Meddiglin.] An old British drink 
made of honey, &c.; it is mentioned in the 15 Car. 2. c, 9, 
See Mead. 

METTESHEP, MET'TENSCHEP. Was an acknow- 
ledgment paid in a certain measure of corn; or a fine or pe- 
nalty imposed on tenants, for their defaults in not doing their 
customary services, of cutting the lord's corn. Paroch. Ant. 
495. 

MEYA. A meyor mow of corn, as anciently used; and 
in some parts of England they still say mey the corn, i.e. put 
it on an in the barn, Blount. Ten. 130. 

MICEL-GEMOTES, MICEL-SYNODS, The great 
councils in the Saxon times of king and noblemen, were 
called Wittena-gemotes, and afterwards Micel-synods or Michel- 
gynoth, and Micelagenotes, i.e. great and general assemblies. 

vowell, See 1 Comm, 147 ; and tit. Parliament. 

MICHAELMAS Heap Covurr. A meeting of the heri- 
tors in Scotland, when the roll of freeholders is revised ; 
anciently the presence of all freeholders was required there 
under a fine; but by 20 Geo. 2. c, 50, abolishing heritable 
jurisdictions, no such fine is incurred, except when the heritor 
is specially summoned as a juryman, &c. 

MIDDLESEX. But one county rate to be made for 
Middlesex, 12 Geo. 2, c. 5. A registry of deeds and 
wills in that county establis 7 Ann. c, 20. See Deeds, 
Enrolment, Register. 

MILDERNIX, A kind of canvass, of which sailcloths 
of ships were made, See 1 Jac. c. 11. 

MILE, peace In the measure of England, is the 
distance or length of a thousand paces ; otherwise described 
to contain eight furlongs, every furlong being forty poles, 
and every pole sixteen feet and a half. See 35 Eliz, c. 6; 
and tit. Measure. It is 1760 yards, or 5280 feet. 

MILES, A knight. Mat. West. p. 118. 

MILITARE, Tobe knighted, viz. Rex per Angliam fecit 
proclamari, §c. ut qui haberent unde militarent adessent apud 
Westmonasterium, &e. Mat. West. p. 118. 

MILITARY CAUSES. Are, by 13 Rich. 2. c. 2, de- 
clared to be such as relate to contracts touching deeds of 
arms and of war, as well out of the realm as within it, which 
cannot be determined or discussed by the common law; 
together with other usages and customs to the same apper- 
taining. 

The only military court known to, and established by, the 
permanent laws of the land, is the court of chivalry, for- 
merly held before the lord high constable, and earl marshal 
of England jointly ; but since the attainder of Stafford, duke 
of Buckingham, under Henry VIT, and the consequent ex- 
tinguishment of the office of lord high constable, it hath * 
usually, with respect to civil matters, been holden before the 
earl marshal only, See Court of Chivalry. 

MILITARY EVOLUTIONS AND EXERCISE. The 
60 Geo. 3. c. 1. punishes the unlawful assemblies of persons 
for the purpose of being trained to, or of practising, military 
exercise, movements, and evolutions, with transportation for 
seven years. 

MILITARY FEUDS. See Tenures, I. 

MILITARY OFFENCES. Independent of the annual 
acts for the punishment of mutiny, &c., desertion from the 
king's armies in time of war, whether by land or sea, in Eng- 
land, or in parts beyond the seas, by the standing laws of 
the land, and particularly by 18 Hen. 6, c. 19. (extended by 
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5 Eliz. c. 5. § 27.) was made felony, but with benefit of 
clergy. But by the 2 & 3 Edw. 6, `c. 2, clergy was taken 
away from soldiers deserting, and the offence made triable 
by the justices of every shire, (See also 1 M. sess. 1. c. 1. 
and 4 P. § M. c.3. § 9.) The same statutes punished in~ 
ferior military offences with fines, imprisonment, and other 
penalties. See further, Courts Martial, Soldiers. 

MILITARY POWER OF THE CROWN. See King, V.3. 

MILITARY STATE, or Military Force of the Kingdom. 
Includes the whole of the Soldiery ; or, such persons as are 
peculiarly appointed among the rest of the peoples for the 
safeguard N Aelen of the realm. See King, V. 3. ; Soldiers, 

MILITARY TENURES. See Tenures, I. 

MILITARY TESTAMENT. By the exception in the 
statute of frauds 29 Car. 2. c. 3, § 23, and 5 Wm. 3. c. 21. § 6, 
soldiers in actual military service may make nuncupative wills, 
and dispose of their goods, wages, and other personal chattels, 
without those forms, solemnities, and expenses, which the 
Jaw requires in other cases. See Wills. 


MILITIA, 


The Nationat Sorprery. 

It seems universally agreed by all historians, that king Al- 
fred first settled a national militia in this kingdom, and by 
his prudent discipline made all the subjects of fis dominions. 
soldiers ; but we are unfortunately left in the dark as to the 
particulars of this celebrated regulation. 

The feodal military tenures were established for the pur- 
pose of protection, and sometimes of attack against foreign 
enemies; (see Tenures.) For the further defence in cases of 
domestic insurrections or foreign invasions, various other 
plans have been adopted, all of them tending to unite the 
character of a citizen and soldier in one. First, the assise 
of arms, enacted 27 Hen. 2, and afterwards the statute of 
Winchester, 13 Edw. 1. c. 6, obliged every man, according to 
his state and degree, to provide a certain quantity of such 


arms as were then in use; and it was part of the duty of | 


constables under the latter statute to see such arms provided. 
These weapons were changed by 4 & 5 P. § M. c. 2, into 
more modern ones ; but both these provisions were repealed 
by 1 Jao. 1, c. 25: 21 Jac. 1. c. 28. While these continued 
in force, it was usual, from time to time, for our princes to 
issue commissions of array; and send into every county 
officers in whom they could confide, to muster and array (or 
to set in military order) the inhabitants of every district; and 
the form of the commission of array was settled in par- 
liament, anno 5 Hen. 4, so as to prevent the insertion therein 
of any new penal clauses, Rushw. pt. 3. p. 662, 7. See 
8 Rep, 875, &e. But it was also provided ii 1 Edw. 3. st. 
2. c. 5,7; 25 Edw. 3. st, 5. c, 8, that no man should be 
compelled to go out of the kingdom at any rate, nor out of 
his shire, but in cases of urgent necessity ; nor should pro- 
vide soldiers, unless by consent of parliament. About the 
reign of king Henry VIII., or his children, lieutenants began 
to be introduced, as standing representatives of the crown, 
to keep the counties in military order; for we find them 
mentioned as known officers in the 4 & 5 P. $ M. e. 3, 
though they had then not been long in use, for Cambden 
speak of them in the time of queen Elizabeth, as extra- 
ordinary magistrates constituted only in times of difficulty 
and danger. But the introduction of these commissions of 
lieutenancy, which contained in substance the same powers 
as the old commissions of array, caused the latter to fall into 
disuse. 

In this state, things continued till the repeal of the statutes 
of armour in the reign of king James I.; after which, when 
king Charles I. had, during his nothern expeditions, issued 
commissions of lieutenancy, and exerted some military powers, 
which, having been long exercised, were thought to belong 
to the crown, it became a question in the long parliament, 
how far the power of the militia did inherently reside in the 
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king; being now unsupported by any statute, and four 
only upon immemorial usage. This question, long 
with great heat and resentment on both sides, be 
length the immediate cause of the fatal rupture betw 
king and his parliament; the two houses not only den 
this prerogative of the crown, the legality of which 
perhaps, be somewhat doubtful; but also seizing into 
own hands the entire power of the militia; the illegali 
which step could never be any doubt at all. 

joon after the restoration of king Charles II., when 
military tenures were abolished, it was thought propet 
ascertain the power of the militia, to recognise the sole n 
of the crown to govern and command them, and to p 
whole into a more regular method of military subord 
And the order in which the militia now stands by | 
principally built upon the 13 Car. 2. c. 6; 14 Car. 2¢ 
15 Car, 2. c, 4, which were then enacted. It is true, 
two last of them are apparently repealed; but many of i 
provisions are re-enacted with the addition of some net 
gulations by subsequent militia laws; the general schen 
which is to discipline a certain number of the inhabit 
every county chosen by lot formerly for three, but no 
five years, (liable to be prolonged by the circumstance of 
militia being called out and embodied,) and officered 
lord lieutenant, the deputy lieutenants, and other f i 
landholders, under a commission from the crown. ‘The 
not compellable to march out of their counties unless in 
of invasion or actual rebellion within the realm, (or 
majesty’s dominions or territories, 16 Gi 
any case compellable to march out of the 4 
are to be exercised at stated times; and their discipli 
general is liberal and easy; but when drawn out into 
service, they are subject to the rigours of martial law, 
cessary to keep them in order, This is the constituti 
security which our laws have provided for the public p% 
and for protecting the realm against foreign or domesti¢ 
lence, See 1 Comm. 410, &c, 



























The last general acts passed for reducing into one all 
laws relating to the militia are, 42 Geo. 3. ¢. 90, for Eng! 
and c. 91 for Scotland; these ascertain the particular 
to be raised in each county and district; but which has M 
time to time been augmented and altered by subsequent 
It is provided, that in cases of actual invasion or imm 
danger thereof, and in cases of rebellion and insw 
his majesty may embody and increase the militias 
parliament is not then sitting, they are to meet by proclat 
in fourteen days. 

The militia of Ireland is regulated on principles M 
similar, by 49 Geo. 3. c. 120, amended by 53 Geo. & 
54 Geo. 3. c. 179, & 

The interchange of the British and Irish militia, 
each may serve in any part of the united kingdom, is 
and regulated under 51 Geo, 3. c. 118, 128 ; 54 Geo. I 
(a temporary act.) 

The wives and families of militia men are provid 
when requiring parish relief, under the 43 Geo. 3. ¢ 
England; 43 Geo. 3. c. 89, for Scotland; and 51 @ 
78; 52 Geo, 3. ¢. 28, for Ireland. P 

The pay and cee | of all the militia is provided 

y. 9l 






















acts which pass annuali 

The militia having, under various temporary act 
teered into the regular army, from time to time, Ani 
at length considered as peculiarly applicabl p 
it was found expedient * that a local militi r 
lished, trained, and permanently maintained, to be 
forth and employed in case of invasion in aid of the M 
forces for the defence of the realm.” This was 
effected, first as to England by 48 Geo. 3. e. 111+ 
wards for Scotland by 48 Geo. 3. c. 150. These statuten 
amended by several subsequent acts; but the sys" 
never been extended to Ireland. 4 


MIL 


The rank of 
and ofthowe se oe of the 
Settled by 33 G, 


1 Geo, puiitia of the city of London is regulated by the 





‘ps of Fencibles in Scotland, 
ia, Where serving together, is 


a is Bs On a that of the Tower Hamlets, by 37 
“py ©, T5; 42 Geo. 3. c. 90, 153; 53 Geo. 3. c. 182. 
See Troplg-moncy, ao i ia 


i ‘0 the militia of the cinque ports, see 42 Geo. 3. o, 90, 
ee also 43 me (© 13 & 14 Car. 2 e. 3; and 15 Car. 2. c» 4. 
rawall a Ceo 3. c. 100. For raising a body of miners in 
all and Devon, see 42 Geo. 3. o, 72. 

Í and ig 4 Molendinum.] A house or engine to grind corn, 
either a Wwater-mill, wind-mill, horse-mill, hand-mill, 

orn and grist-mills, there are paper-mills, 

e toll sh, ‘mills, iron-mills, oil-mills, &e, 2 Inst. 621. 
Water, Ordi Shall be taken according to the strength of the 
Bo in suit for Pre pistor. incerti temp. Prohibition shall not 
e5, Or tithe ofa new mill. Art. cler’, 9 Edw. 2. st. 1, 


With res i inatindivi indi 
. Dect to actions against individuals for not grinding 
their corn at Particular wills, Be, see Secta ad Molendinum.. 
alicious Injuries and Millers, 
L-BANK PENITENTIARY. The acts for the es- 
044 Bg on regulation of this prison are the 52 Geo. 3. 
5 Ged 4° Oeo, 5. c, 635 59 Geo. 3. c. 186; 4 Geo. 4. c. 82; 
La E 195 and 7 & 8 Geo, 4, c. 38. 
Wm. 4. o. § instituting the new central cri- 
66 for the metropolis and the adjacent parts, pro- 
6.) that the Penitentiary at Mill-bank shall be one 
M Epa under the act, 
PATE, or MILL-LEAT. (Mentioned in 7 Jac. 1, 
d ia r trench to convey water to or from a mill; the 
Mi ot peculiar to Devonshire. Cowell, 
+ Ought not to be common buyers of any corn, 
erve for pe SUN either in corn or meal, but ought only 
pure grinding of corn that is brought to their 















©. And besi 
fulling or nti milla 
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ay indictable for changing corn delivered to him 
27, But chin giving bad corn instead of it. 1 Sess. Ca. 
Com dein pndictment should allege, either that the meal 
food of ma Ted back by the miller was an article for the 
ioe raat was the owner or occupier 
4 » to which the inhabitants of the parish or 
$ E ane bound to come to have their corn ground. 4M. 
y 31 
Way magi ©: 20:20: On information given on oath 
w Miller, or o" is reasonable cause to suspect 
E sale, of micte person who manufactures meal or flour 
Benuing Doda ii with the same any ingredient, not the 
Mand ought rer the grain such meal or flour shall im- 
Mt shall te to be, or whereby the purity of any meal or 
Pence officer anywise adulterated ; such magistrate, or 
Tae, mes in apo thorized by a warrant, may at all season- 
Place Of the par, day enter into any house, mill, or other 
Meal or any, Suspected, to search whether the fact be so. 
tir, eemed on such search to have been adul- 
‘and Mgredients used for such adulteration, may 
euch as shall be seized by any officer shall be 
to a magistrate. If the magistrate shall 
i have beantredientss not the genuine produce of the 
he ghi 8S there) eg it such meal or flour, or that the purity 
inka roper. adulterated, he may dispose of the same as 


v X 
any pen mealman, or other person, on whose 
Wiudged pe O" ingredient shall be found, which 

intent : y any magistrate to have been lodged 
I on co, to adulterate the purity of any meal or 
mor Jess than cton before a justice forfeit not exceeding 
© was. eusa Wless he'shall make it appear that 
#5 agistr: ghd for some Jawful purpose ; and the 
OL. ay, ‘ate may, out of the money forfeited, cause 





§ 29, 
hat there 
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the offender's name, place of abode, 
lished in a newspaper. 

By § 31. wilfully obstructing or opposing such search, or 
carrying away the mixture or ingredients, renders the party 
liable to a penalty not exceeding 5l. or less than 20s. 

§ 82. Prohibits a miller from acting as a magistrate, under 
the penalty of 501, 

§ 34. Provides for the proceeding by summons, warrant, 
distress, and commitment, and directs all penalties to go to 
the informer, 

By 36 Geo. 3. c. 85. § 1. every miller must have in his 
mill'a true and equal balance with proper weights, under the 
penalty of 20s. And if any weights not according to the 
legal standard, or any false balance, shall be found in his 
mill, he is liable to the penalties imposed by the 35 Geo, 3. 
c. 102. 

By § 2. millers must weigh the corn brought to them to 
grind, both before and after it is ground, if required, under 
the penalty of 40s. And by § 3, they are required to deliver 
the whole produce of the corn when ground, allowing for 
waste and toll, under the penalty of 1s. per bushel for the 
deficiency, and treble the value. And see Measure, 

§ 5. No corn is to be taken for toll, but only money, under 
the penalty of 5/ except where the party has no money. 
The act does not extend to soke mills where a right to take 
exists by custom and law, 

§ 6. Every miller must put up in some conspicuous part 
of his mill a table of his prices, or amount of toll, under 20s, 
penalty, 

! MILLET, Milium.] A small grain; so termed from its 
multitude. Lit. Diet, 

MINA. A corn measure of different quantity, according 
to the things measured by it; and minage was a toll or duty 
paid for selling corn by this measure, Cowell, According 
to Littleton, it is a measure of ground, cor ining one hun- 
dred and twenty feet in length, and as many in breadth. “Also 
it is taken both for a coin and a weight. Lit. Dict, 

MINARE. To mine or dig mines, Minator, a miner, Re- 
cord, 16 Edw, 1. 

MINATOR CARUCÆ. 

MINE-ADVENTURERS, 
9 Ann. c. 24, 

MINERAL. Any thing that grows in mines, and contains 
metals. Shep. Epit. See Metals, Mines. 

MINERAL COURTS, Curiae minerales.] Are peculiar 
courts for regulating the concerns of lead mines; as stannary 
courts are for tin, See Berghmote. 

MINES, eee.) Quarries or places whereout any thing 
is dug; this term is likewise applied to hidden treasure dug 
out of the earth, 

The king by his prerogative hath all mines of gold and 
silver to make money; and where in mines the gold and 
silver is of the greater value, they are called royal mines. 
Plowd. 836. But by the 1 IV. & M: c. 30, no mine of copper 
or tin shall be adjudged a royal mine, though silver be ex- 
tracted, And by the 5 W. § M. c. 6, persons having mines 
of copper, tin, lead, &e, shall enjoy the same, although 
olinadi Be royal mines; but the king may have the ore, 
(except in Devon and Cornwall,) paying to the owners of the 
mines within thirty days after it shall be raised, and before 
removed, 16l, per ton for copper ore washed and made mer- 
chantable; for lead ore, 91 per ton (increased to 251, by 
55 Geo. 3. c. 134); tin or iron, 40s. &e. See 1 Comm. 295. 

Alum mines belong of course to the persons in whose grounds 
they are; and, therefore, no privilege concerning them can 
be granted but in the king’s own ground. 3 Inst. 185; see 
21 Jac. 1, 0, 3. § 11, 12. 

Where the crown has only a bare reservation of royal 
mines without any right of entry, it cannot by prerogative 
grant a license to dig up the soil and search for mines ; but 
if the mines are open, it can restrain the owner of the soil 
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and offence to be pub- 














A ploughman. Cowell. 
‘A company established by 
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This term may be considered as, and in fact is, a genus, 
which contains under it a great number of species, almost as 
various in their nature as human actions. See Hale's and 
Hawkins’ Pleas of the Crown; and tit, Misprision, 

So long as an act rests on bare intention, it is not punish- 
able, but immediately when an act is done, the law judges 
not only of the act done, but of the intent with which it is 
done; and if accompanied with an unlawful and malicious 
intent, though the act itself would otherwise have been in- 
nocent, the intent being criminal, the act becomes criminal 
and punishable, Cald. 397; 8 Inst. 4; Forst. 193. Thus 
an attempt to commit a felony is in many cases a misde- 
meanor, 2 East, 21; 1 Stra, 196; andsee 1 Hawk. c. 25, § 3. 
v.c. 55. And an attempt to commit even a misdemeanor has 
been decided in many cases to be itself a misdemeanor, 2 
East, 8; 6 East, 464, And it should seem, that an attempt 
to commit a statutable misdemeanor is as much indictable as 
an attempt to commit a common law misdemeanor, Russ. & 
Ry. 107. An attempt to suborn a person to commit perjury 
was by all the judges held to be a misdemeanor, Anon, cited 
in Cald. 400; and 2 East, 14, 17, 28. 

Where a statute makes that felony which before was a 
misdemeanor only, the misdemeanor is merged, and there can 
be no prosecution afterwards for the misdemeanor. 3 B. § 
A, 161, 164; 1 Russ. on Crimes, 48, 

By 60 Geo. 3. c. 4, it is enacted, that where any person 
shall be prosecuted in the Court of King’s Bench at West- 
minster or Dublin, for any misdemeanor, either by inform- 
ation or indictment, found in or removed to such courts, and 
shall appear in person, in term-time, to answer thereto, such 
defendant shall not be allowed to imparl till the following 
term, but shall plead or demur within four days; or, in de- 
fault thereof, judgment shall be entered against him, Where 
the defendant appears by attorney, a rule of court shall be 
made to require such plea or demurrer. The court may, on 
sufficient cause, allow further time to plead or demur, Per- 
sons prosecuted for misdemeanors, by indictment at any 
sessions of the peace, &c. having been committed or bailed 
twenty days at least before the sessions, shall plead to such 
indictment; and the trial shall proceed at such same ses- 
sions, unless a certiorari be delivered before the jury is 
sworn for the trial. Such certiorari may be issued before 
indictment found as well as after. Persons committed or 
bailed at any period less than twenty days before any ses- 
sion, or having twenty days’ notice of an indictment found 
against them, at a session subsequent to their being com- 
mitted or bailed, shall plead, and be tried at such subsequent 
session. Indictments removed from cities or towns cor- 
porate into counties, under 38 Geo, 8. e. 52. shall be tried 
according to this act, with power to the court to extend 
the time of pleading. In all prosecutions for misdemeanors 
by the attorney-general, the court, if applied to for that 
purpose, shall order a copy of the information or indictment 
to be delivered to the defendant, after his appearance, free 
of expense ; and if any such prosecution shall not be brought 
to trial within twelve months after the plea of not galley 
pleaded on application by the defendant, giving twelve days’ 
notice to the attorney general, the court may, by order, au~ 
thorize the defendant to bring on his trial; unless a nolle 
prosequi be entered. The act is not to extend to informations 
of quo warranto, or for non-repair of bridges or highways. 

iy the 9 Geo. 4. c. 32. offenders convicted of any misde- 
meanor, (except perjury and subornation thereof,) enduring 
the punishment adjudged therefore, shall not, by reason of 
such conviction, be deemed incompetent witnesses in any 
court or proceeding civil or criminal. 

With respect to the sProptnnding. of judgment in misde- 
meanors upon records of the King's Bench, see Judgments in 
Criminal Cases. 

MISE, Fr. ; Lat. missum, misa.] Is a law term signifying 
expenses, and it is commonly so used in the entries of judg- 
ments in personal actions; as when the plaintiff recovers, 
















MIS 


the judgment is quod reeuperet damna sua to such a valu 
pro misis et custagiis, for costs and charges, so much, &e. 
This word hath also another signification in law ; which 
where it is taken for a word of art, appropriated to a w 
right, so called because both parties put themselves 
the mere right, to be tried upon the grand assize, so 
what in all other actions is called an issue, in a writ of ti 
was termed a mise; but if in the writ of right a collai 
point were tried, there it was called an issue, To join # 
mise upon the mere right was as much as to say, to join 
mise upon the clear right, i. e. to join upon the point, 
had the more right, the tenant or demandant. 1 Jnst. & 
87 Edw. 8. c. 16. See 3 Comm. App. § 6. 
MISES, Taxes or tallages, &c, An honorary gift 
customary present, from the people of Wales to every 
king and Prince of Wales, anciently given in cattle, wine, i 
but now in money, being 5000/. or more, is denomi 
o was the usual tribute or fine of 3000 marks, 
by the inhabitants of the county palatine of Chester, at 
change of every owner of the said earldoms, for enjo} 
their liberties. And at Chester they have a mise-b0® 
wherein every town and village in the county is rated Wh 
to pay towards the mise. The 27 Hen, 8. c. 26. ordain’ 
“ lords shall have all such mises and profits of their lands’ 
moy had in times past,” &e. 
ise is sometimes corruptly used for mease, in law Fi 
mees, a messuage ; thus a mise-place in some manors is 
a messuage or tenement as answers the lord a heriot, at 
death of its owner, 2 Inst. 528. 
MISELLI. Leprous persons. Cowell, 
MISE-MONEY. Money given by way of contrac 
composition to purchase any liberty, &c, Blount. Ten. 1 
MISERERE. The name and first word of one 
penitential Psalms, and most commonly that which the, 
dinary gave to such guilty malefactors as were admitte 
the benefit of clergy: being therefore called the Psal 
Mercy. See Clergy Benefit of 
MISERICORDIA. An arbitrary or discretionary aM 
ciament. See Amercement. 
Sometimes misericordia is to be quit and discharged of! 
manner of amerciaments that a man may fall into in, 
forest. See Cromp. Jur, 196. See Moderata Miserico 
MISERICORDIA in cibis et potu, Exceedings, or oM 
commons, or any gratuitous portion of meat and drink gM 
to the religious above their ordinary allowance. Mat. 
Vit, Abb. 8. Albani, 71, In some convents they had a 
allowance of these over-commons upon extraordinary 4 
we were called Misericordia regulares, Monast, Ang 
149, b. i 
MISERICORDIA COMMUNIS. Is when a fine isf 
on the whole county or hundred. Mon. Angl. i. 967. i 
MISEVENIRE. To succeed ill; as where a mai 
accused of a crime, and fails in his defence or purg 
Lex Canut. 78 apud Brompton. , 
MISFEASANCE. A misdeed or trespass, Jury % 
quire of all purprestures and misfeasance, Cro, Cars 
It is commonly used as signifying a positive act of 
contradistinetion to nonfeasance. See that title. 
MISFEASOR. A trespasser, 2 Inst. 200. 
MISKENNING, miskenninga ; from mis, and Sax: 0n 
vitare, Leg, H. 1. c. 12.) Iniqua vel injusta in just 
io; inconstanter loqui in curid, vel mvariare. It is men" 
among the ye granted and confirmed to the mont 
of Ramsay by S. Edward the Confessor. Mon. Angli 
Et incivitate Londonin nulloplacitomiskennagium. Chart 
MISNOMER, of the Fr. mes, amiss; and nomer, 
nare.) The using one name for another; a misnaming 
name, zomen, est quasi rei notamen, and was invented (0 Pg 
a distinction between person and person; and where & Pg 
is described, so that he may be certainly distinguish 



































known from other persons, the omission, or, in somi 1 
the mistake of the name, shall not avoid the grant. 1 
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MISNOMER. 


Lari grant to a man by a wrong name may be good, 
esr rasi but the demonstratio persone must ap- 
aan tthe face of the grant, Ld. Raym. 304. Yet a 
nd if ‘he night, by the name of esquire, is void. Zb. 303. 
mould a e aopeota party is mistaken, the judges ought to 
and 50 ag aall mistake therein, to make good a contract, &e. 
5. Bae opupport the act of the party by the law, Hob. 
aa the Christian name ought always to be perfect ; 
ORAON ar 18 Not so, precise as to surnames as it is of 
Leer aes, Poph. 57; 2 Lit, Abr. 199, Misprisions 
adjudged n Hames are amendable; Peter and Piers have been 
ang aged One and the same name. Sauder and dlerander 
one ‘and Gerald are but one name; but Ranulph and 
ange abel and Sybil, &e, are several names, and must 
ena right, 1 Rol. Abr. 135; 1 And, 211. 
T we Christian name is quite mistaken, as John for 
in rey cc: it may be pleaded that there was no such man 
en cri ltd Dyer, 849. Or he may plead his having 
TEAD by the name of Thomas, and always called 
known by i y that name: and traverse his being called or 
Was alles i name of John, If a person pleads that he never 
rind y, such a name, it is ill; for this may be true, 
One Whon might be of that name of baptism, 1 Salk. 6. 
Of Edman eae is Edmund is bound in a bond by the name 
i though he subseribes his true name, that is no 
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is sf the bond. 2 Cre 
W, p, 23,the name of IV, R, he may be sued by the name of 





tia piar dictus W, B. his true name; not W. B, alias 





Tame of ya as a lord, and not as a private person by the 
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is 
een of ions may be pleaded in abatement. 
"NY mistaka iS Mod. 827; 2 Salk. 451. And if there be 
their key m the name of a corporation, that is material in 
Anders yoy 2A grants, they will be void. 2 Bendl. 1; 
udgment against a corporation by a wrong 
awry by pee, Raym. 119. A defendant may avoid an 
Surmame i Pleading a misnomer of name of baptism or 
Seo Oupa tomer as to additions of estate, of the town, 

A mi ry. 
isnameq e" Must be pleaded by the party himself who is 
Tetelsed ; pelt: 25+ Plea of misnomer by attorney may 
defendant gut it is no cause of demurrer, Ld. Raym. 609. 
Xeetition p, nits to plead a misnomer, he he taken in 
Mo © wrong Christian name. 2 Str. 1218, What 
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ina ple; s rE pask r 
Pnparlaneg yet o misnomer shall be considered as a special 
pt inua e 1 Wits, 261, 

h ion „10ed on a plea in abatement for a misnomer, 
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i defen dant gn the case on promises, and found against 
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it a UBht to assess the damages. 2 Wils. 367. 

er having given bail on his arrest, and 
tved with notice of declaration, do not 
abatement within the first four days, the 
twards (though before pleading in chief) 
fraceedings, on the ground that he had been 
eclared against by a wrong Christian name. 


isomer j 
ai noa 
a ad the prow 

ed any 
int a 
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must sna ntar into a bond by a wrong Christian name, 
Yy his righ thereon by such name, A declaration against 
6 bond? Stating, that he by the wrong name 
foundation y bad, 3 Taunt, 504. See Lutw. 894. 
. 301, gon Vil support a name by reputation, see 
ote, names of persons not christened 
305 
omission of a letter or two, not making 
m in the sound, it is not proper to plead 
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MISPRISION. 


a misnomer. The courts of law discourage (and that justly) 
dilatory pleas, as much as they can, as tending to the delay 
of justice. 

And now by the 3 & 4 Will. 4. c. 42. § 11. “no plea in 
abatement for a misnomer shall be allowed in any personal 
action, but that in all cases in which a misnomer would but 
for this act have been by law pleadable in abatement in such 
actions, the defendant shall be at liberty to cause the declara- 
tion to be amended at the cost of the plaintiff, by inserting 
the right name upon a judge's summons founded ‘on an affi- 
davit of the right name; and in case such summons shall 
be discharged, the costs of such application shall be paid by 
the party applying, if the judge shall think fit.” 

In criminal cases also no indictment can now be abated by 
a plea of misnomer. See /ndictment, VI. 

MISPLEADING. If, in pleading, any thing be omitted, 
essential to the action or defence, as if the plaintiff does not 
merely state his title in a defective manner, but sets forth a 
title wholly defective in itself, or if to an action of debt 
(i.e. on bond, contract, &e.) the defendant pleads not guilty 
instead of nil debet (now abolished), these cannot be cured 
by a verdict for the plaintiff in the first case, or for the de- 
fendant in the second, Salk. 865; Cro. Eliz. 778. When 
an issue is joined on an immaterial point, or such a point, as, 
after trial, the court cannot give judgment, the court regularly 
awards a repleader. See Pleading, Repleader. 


MISPRISION, 


Misrniso, from the Fr. mespris, contemptus.) A neglect, 
oversight, or contempt; as, for example, misprision of trea- 
son is a negligence in not revealing treason to the king, his 
council, or a magistrate, where a person knows it to be com- 
mitted ; so of felony. Standuf. P. C. lib. 1. c. 19, If aman 
knoweth of any treason or felony, and conceals the same, it 
is a misprision. In a larger sense misprision is taken for 
many great offences, which are neither treason nor felony, or 
capital, but very near them; and every great misdemeanor, 
which hath no certain term appointed by the law, is sometimes 
called misprision, 3 Jnst. 36; 71. P. C. 127 ; Wood, 406, 408. 

Misprisions are, in the acceptation of our law, generally 
understood to be all such high offences as are under the de- 
gree of capital, but nearly bordering thereon; and it is said 
that a misprision is contained in every treason and felony 
whatsoever; and that, if the king so please, the offender 
may be proceeded against for the misprision only. Year B. 
2 Rich. 3. 10; Staundf. P. C. 82, 37; Kel. 71; 1 Hal. P. C. 
8743 1 Hawk. P.C. c. 20.§ 1. 

Misprisions are generally divided into two sorts: 1. Nega- 
tive, which consists in the concealment of something which 
ought to be revealed: and, 2, Positive, which consists in 
the commission of something which ought not to be done, 
4 Comm. 

Of the first or negative kind, is what is called misprision 
of treason; consisting in the bare knowledge and conceal- 
ment of treason, without any degree of assent thereto; for 
any assent makes the party a principal traitor ; as indeed the 
concealment, which was construed aiding and abetting, did at 
the common law. Thus it is laid down, that when one knows 
another hath committed treason, and doth not reveal it to the 
king, or his privy council, or some magistrate, that the 
ofender may be secured and brought to justice, it is high 
treason by the ancient common law; for delay in discovering 
treason. was deemed an assent to it, and consequently high 
treason. Bract. 118; 8. P. C. 87; 3 Inst, 138, 140, 

But it is enacted, by the 1 & 2 P. § M. c. 10. that a bare 
concealment of treason shall be only held a misprision, This 
concealment becomes criminal if the party apprised of the 
treason does not, as soon as conveniently may be, reveal it to 
some judge of assize, or justice of the peace, 1 Hal, P, C. 
372. ` But if there be any probable circumstances of assent, 
as if a man goes toa treasonable meeting, knowing before- 
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MISPRISION. 


hand that a conspiracy is intended against the king ; or bein, 
in such company once by accident, and having heard sucl 
treasonable conspiracy, meets the same company again, and 
hears more of it, but conceals it; this is an implied assent in 
law, and makes the concealer guilty of actual high treason. 
1 Hawk. P. C. 0. 20. § 4. 

‘A person having notice of a meeting of conspirators against 
the government, goes into their company and hears their 
treasonable consultation, and conceals it, this is treason ; so 
where one has been accidentally in such company, and heard 
such discourse, if he meets such a company a second time; 
for, in these cases, the concealment is attended with circum- 
stances which show an approbation thereof, H.P. C. 127; 
Kel. 17, 21. 

‘A man who hath knowledge of a treason cannot secure 

himself by discovering generally that there will be a rising, 
without disclosing the persons intending to rise; nor can he 
do it by discovering these to a private person, who is no 
magistrate. S. P. C.; H. P. C. 127. But where one is told 
in general, that there will be a rising or rebellion, and doth 
not know the persons concerned in it, or the place where, 
&e. this uncertain knowledge may be concealed, and it shall 
not be treason or misprision. Kel. 22; 1 H.P. C. 36. If 
high treason is discovered to a clergyman in confession, he 
ought to reveal it; but not in case of felony. 2 Jnst. 629. 
This was law when the Roman Catholic religion was professed 
here as the religion of the land; the same may be still law. 
Dict. 
If a person is indicted of misprision, as for treason; though 
he be found guilty, the judges shall not give judgment there- 
on, he not being indicted of the misprision. Jenk, Cent, 217. 
Information will not lie for misprision of treason, &e. but 
indictment, as for capital crimes. There must be two wit- 
nesses upon indictments as well as trials of misprision of 
treason, by 7 Will. 3. c.8. See Treason. 

There is a negative misprision of treason, created by act 
of parliament. By 18 Eliz. c. 2. concealers of bulls of abso- 
lution from Rome are declared guilty of misprision of trea- 
son. A positive misprision of treason was also created by 
14 Eliz. ¢. 8. whieh enacted that those who forged foreign 
coin, not current in this kingdom, their aiders, abettors, and 
procurers, should all be guilty of migprision of treason; but 
that statute was repealed by the 2 Will. 4. ©. 34. 

‘The punishment of misprision of treason is, loss of the pro- 
fits of land during life, forfeiture of goods, and imprisonment 
during life; 1 Hal. P. C. 874; 8 Inst. 86, 218; which total 
forfeiture of the goods was inflicted while the offence amounted 
to principal treason, and of course included in it a felony by 
the common law; and therefore is no exception to the general 
rule, that whenever an offence is punished by such total 
forfeiture, it is felony at the common law. 4 Comm. c. 9. 
120, 121. 

Misprision of felony is the concealment of a felony which 
a man knows, but never assented to; for if he assented, this 
makes him either principal or accessory. 

To observe the commission of a felony without giving any 
alarm, or using any endeavours to apprehend the offender, is 
a misprision ; for a man is bound to apprehend a felon, and 
to disclose the felony to a magistrate with all possible expe- 
dition. 1 Hawk. e. 59; 3 Inst. 139. 

The punishment of misprision of felony in a public officer, 
by Westm. 1. 3 Edw. 1. c. 9, is imprisonment bra year and 
aday; in a common person, for a less discretionary time ; 
and in both, fine and ransom at the king's pleasure, as de- 
clared by the judges in a court of justice. 1 Hal, P. C. 375. 

The stats. Westm. 1, 3 Edw. 1. c. 9; 3 Hen. 7.¢. 1. pro- 
vide against concealments of felonies by sheriffs, coroners, 
and bailiffs, &c, 

Under this title of misprision, that of theftbote may be 
reduced; which is, where one, knowing of a felony, takes his 
goods again, or amends for the same. 8 Inst. 134, 159; 




















MISPRISION. 


H.P. C. 130. Though the bare taking goods again 
have been stolen is no offence, unless some favour be sho 
the thief, 1 Hawk. P. C. e. 59. § 7. 
By the 7 & 8 Geo. 4. c. 29. § 58, corruptly to take mon 
or reward under pretence or on account of helping any P 
to any chattel, money, valuable security, or other prope? 
which by felony or misdemeanor has been stolen, 

or converted, is felony, (unless the party cause the 

to be apprehended and brought to trial) and the off 
transportable for life, &c. ; and by § 59. publicly to advertl 
a reward for property stolen or lost, without making e 
after the party producing the property, or by means ol 
advertisement offering to return money advanced on, sii 
property, or printing or publishing such advertisement, 
a penalty of 50/. 

There is also another species of negative mispt! 
namely, the concealing of treasure-trove, which belon 
the king or his grantees by prerogative royal; this con 
ment was formerly ponishable by death, but now only by 
and imprisonment. G'lanv. lib. 1. c. 2; 3 Inst. 133, 

2. Misprisions which are merely positive, are genet) 
denominated contempts or high misdemeanors; of which 
first and principal is the mal-administration of such 
officers as are in publie trust and employment. 
usually punished by the method of parliamentary im] 
ment, wherein such penalties, short of death, are inflict 
to the wisdom of the House of Peers shall seem pt 
consisting usually of banishment, imprisonment, fines orp 
petual disability. Hitherto also may be referred the 
of embezzling the public money, which is not a capital 
but subjects the oeii to a discretionary fine and imp! 
ment, 4 Comm, 122. 

Other misprisions are in general such contempts of 
executive magistrate, as demonstrate themselves by 
arrogant and undutiful behaviour towards the king 
government; these are either against the king’s prerog™i 
the king's person and government; the king's titlei 
palaces, or courts of justice, With respect to the tw? ™ 
of these, see Contempt, Government. 

Contempts against the king's title, not amounting t% 
son or premunire, are, the denial of his right to the @ 
in common and unadvised discourse ; for if it be by adv 
speaking, it amounts to a praemunire: see that title: 
heedless species of contempt is punished with fine an 
prisonment. Likewise if any person shall in anywise Mi 
affirm, or maintain, that the common laws of this realm 
altered by parliament, ought not to direct the right ® 
crown of England; this is a misdemeanor by 13 Lis, 
and punishable with forfeiture of goods and chattels. 
tempt may also arise from refusing or neglecting to tA 
oaths appointed by statute for the better securing theg 
ment, and yet acting in a public office, place of tri 
other capacity for which the said oaths are required i 
taken, viz. those of allegiance, supremacy, and abjuftls 
which must be taken within six calendar months a 
mission, ‘The penalties for this contempt, inflicted by 1 
st. 2. c. 18, are very little, if any thing, short of thos? 
pramunire; being an incapacity to hold the said office 
any other ; to prosecute any suit; to be guardian oF iff 
tor; to take any legacy or deed of gift; or to vot 
election for members of parliament ; and after convic! 
offender shall forfeit 500/. to any that will sue for # 
Members on the foundation of any colleges in the tè 
versities, who by this statute are bound to take the % 
must also register a certificate thereof in the college "5 1 
within one ‘month after; otherwise, if the electors © 
remove him and elect another within twelve months, 
the king may nominate a person to succeed him, by 
seal or sign manual. Besides thus taking the oaths 
any two justices of the peace may by the same st 
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mon and tender the oaths to any person whom tey 











MISPRISION. 


Suspect to be disaffected. 4 Comm. 124, See further Dis- 
Con lity Preemunire, Roman Catholics. A 
have beget’, against the king’s palaces or courts of justice 
ameen always looked upon as high misprisions; and by 
et law, before the Conquest, fighting in the king's 
aaa before the king’s judges, was punished with death, 
icing tae: Alured, c. 7, 34. By the 33 Hen. 8. c. 12. 
fona Striking in the king’s palace, wherein his royal per- 
Kerpeta, h whereby blood was drawn, was punishable by 
‘leo with jasPrisonment, and fine at the king’s pleasure; and 
tion Joss of the offender's right hand ; the solemn exe- 
of which sentence was prescribed in the statute at 
ie ae Sir E. Knevett’s Ca. in Stowe, 11 St. Tr. 163 
That cu"! of Devonshire's, 11 St. Tr. 188. 
er a act Was repealed by the 9 Geo. 4, c. 81. which, how- 
foes not notice the Penalty attached by the common 
is cou’ Offence of striking in the royal presence; which, 
bani aive, still subjects the offender to the loss of his 
ii Hawk. o, 21. N 3; 2 Inst. 549; 3 Inst, 140. 
esmi ing in the king's superior courts of justice in 
enater Hall, or at the assizes, is made still more penal 
those i in the king’s palace; the reason seems to be, that 
Define atts being anciently held in the king's palace, and 
con e king himself, striking there included the former 
Pt against the king's palace, and something more, viz. 


aa 
disturbance of public justice. For this reason, by the 





King’s. Common law before the Conquest, striking in the 
pital ee of justice, or drawing a sword therein, was a 
BT angi Ll. Ince, c. 6; Ll, Canut, c. 56; Ll, Alured. 
Verity a our modern law retains so much of the ancient se- 
offending 1 to exchange the loss of life for the loss of the 
justice, limb, Therefore a stroke or blow in such a court 
t judges, Whether blood be drawn or not, or even assaulting 
ant ‘sitting in the court, by drawing a weapon, without 
WY struck, is punishable with the loss of the right 
l thattelg Ptisommnent for life, and forfeiture of goods and 
Stay mot the profits of the offender's lands during life. 
Son te "C. 88; 8 Inst. 140, 141. A rescue also of a pri- 
b Punished ny of the said courts, without striking a blow, 
with perpetual imprisonment, and forfeiture of 
RON the profits of lands during life; 2 Hawk, P. C. 
te with poing looked upon as an offence of the same na- 
Putation e last; but only as no blow is actually given, the 
Nay ce n of the hand is excused. For the like son, 
n ia ciot near the said courts, but out of their actual 
Car, grg P™ished only with fine and imprisonment, Cro, 


los 








Ot 
threateonly such as are guilty of any actual violence, but of 
rts, nf OF reproachfal words to any judge sitting in the 
ished ig étilty of a high misprision, and have been pu- 
(it large fines, imprisonment,’ and corporal punish- 


Car, 509, And even in the inferior courts of 





e 
m custody, and properly executing his duty. 


19 


idence, to endeavour to dissuade a witness from givin 

to ayia? disclose an examination before the privy coun 
Miniony Prisoner to stand mute (all of which are im- 
nae king, Justice), are high misprisions, and contempts 
inet 185 courts, and punishable by fine and imprison- 
dige|gu, ciently it was held, that if one of the grand 
Mareg apt to any person indicted the evidence that ap- 
Bninst him, he was thereby made accessory to the 











MIT 


offence, if felony; and in treason a principal. And at this 
day it is agreed that he is guilty of a high misprision, and 
liable to be fined and imprisoned, 1 Hawk. P. C. c. 21. § 15. 

Misrrisions or CrerKs, &e, Relate to their neglects in 
writing or keeping records; and here misprision signifies a 
mistaking. See 14 Edw. 3. ¢. 6; and see Amendment, 

MISRECITAL, Of deeds or conveyances will sometimes 
hurt a deed, and sometimes not. Hob. 18, 19, 129. 

If a thing is referred to time, place, and number, and that 
is mistaken, all is void, Arg. Pl. C. 392 b. Trin. 18 Eliz. 
in the case of the Earl of Leicester v. Heydon. 

Misrecital in an immaterial point, and where it is only an 
additional flourish in things circumstantial, shall not avoid a 
grant; as where the husband has a term in right of his wife, 
and this term is recited as made to the husband. A misre- 
cital in the beginning of a deed, which goes not to the end 
of a deed, shall not hurt; but if it goes to the end of a sen- 
tence, so that the deed is limited by it, it is vicious. Carth. 
149.” See Amendment, Deed, Lease. 

MISSA, the Mass. At first used for the dismission or 
sending away of the people; and hence it came to signify the 
whole church service or common prayer, but more particu- 
larly the communion service, and the office of the sacrament, 
after those who did not receive it were dismissed. Lit. Dict. 

MISSAL, missale.] The mass-book, containing all things 
to be daily said in the mass, Lindw, Provincial, 1. 3, c. 2. 

MISSATICUS, A messenger. Cowell. Domesday in 
Chenth. 

MISS PRESBYTER. A priest in orders. Blount. 

MISSURA. Singing the nunc dimittis, and performing 
other ceremonies to recommend and dismiss a dying person. 
And in the statutes of the church of St. Paul, in London, 
(collected by Ralph Baldock, dean, about the year 1295, in 
the chapter de Frateria, of the fraternity or’ brotherhood, 
who were obliged to a mutual communication of all religious 
offices), it is ordained, Ut fiat commendatio et missura et se- 









ltura omnibus sociis coadunantibus et astantibus, Liber Stat, 

les, Pauline, MS. fol. 25. 

MISSURIUM. A dish for serving up meat to a table. 
Thorn’s Chron. p. 1762. 


MISTAKE, A negligent error in any deed, record, pro- 
cess, &e, As to which see Amendment, Deed, Sc. 

Ignorance or mistake is classed by Blackstone among de- 
fects of the will; as when a man intending to do a lawful 
act does that which is unlawful; for here the deed and the 
will acting separately, there is not that conjunction between 
them which is necessary to form a criminal act. But this 
must be an ignorance or mistake of fact, and not an error 
in point of law. Thus, if a man intending to kill a thief or 
housebreaker in his own house, by mistake kills one of his 
own family, this is no criminal action ; but if a man thinks he 
has a right to kill a person excommunicated or outlawed, 
wherever he meets him, and does so, this is wilful murder ; 
for a mistake in point of law, which every person of discre- 
tion not only may, but is bound and presumed to know, is in 


criminal cases no sort of defence. 4 Comm, c. 2. p, 27. See 
Ignorance. 
MISTERIUM for MINISTERIUM. Mon. Angl. tom. 3. 





p. 102. 

i MIS-TRIAL. A false or erroneous trial, where it is in a 
wrong county, &c. 3 Cro. 284. Consent of parties cannot 
help such a trial, when past. Hob. 5. See Trial. 

MISUSER. Is an abuse of any liberty or benefit; as “he 
shall make a fine for his misuser. Old Nat. Brev. 149. By 
misuser, a charter of a corporation may be forfeited ; so also 
an office, &e. See Condition, I. 1, Office. 

MITRED ABBOTS, Were those governors of religious 
houses who obtained from the pope the privilege of wearin 
the mitre, ring, gloves, and crosier of a bishop. The mitre 
abbots, says Cowell, were not the same with the conventual 
prelates, who were summoned to parliament as spiritual 
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lords, though it hath been commonly so held; for their sum- 
mons to parliament did not any way depend on their mitres, 
but on their receiving their temporals from the hands of the 
king. See Abbot. 

MITTA, from the Saxon mitten, mensura.] An ancient 
Saxon measure; its quantity doth not certainly appear, but 
it is said to be a measure of ten bushels. Domesday, tit. 
Wireescire, Mon. Angl. tom. 2. p. 262. And mitta or mitcha, 
besides being a sort of measure for salt and corn, is used for 
the place where the cauldrons were put to boil salt. Gale's 
Hist. Brit. 767. 

MITTENDO MANUSCRIPTUM PEDIS FINIS. Was 
a judicial writ directed to the treasurer and chamberlains of 
the Exchequer, to search for and transmit the foot of a fine, 
acknowledged before justices in eyre, into the Common Pleas, 
&e. Reg. Orig. 14. 

MITTIMUS. A writ for removing and transferring of 
records from one court to another; as out of the King’s 
Bench into the Exchequer, and sometimes by certiorari into 
the Chancery, and from thence into another court; but the 
Lord Chancellor may deliver such record with his own hand, 
5 Rich. 2. st. 1. c. 15; 28 & 29 Hen. 8; Dyer, 29, 32. 

Mittimus is also a precept in writing, under the hand and 
seal of a justice of peace, directed to the gaoler, for the re- 
ceiving and safe keeping of an offender until he is delivered 
by law. 2 Inst. 590. See Commitment. 

MITTRE A LARGE, Is generally to set or put at li- 
berty. Law Fr. Dict. And there is a mittre le estate and de 
droit mentioned’ by Littleton, in case of releases of lands by 
joint-tenants, &e. which may sometimes pass a fee, without 
words of inheritance. 1 Inst. 273, 274. See Release. 

MIXED ACTIONS, Suits partaking of the nature of 
real and personal, wherein some real property is demanded, 
and also personal damages for a wrong sustained. They 
are now abolished. See further Action, Limitation of Ac- 
tions, IIL. 

MIXED or COMPOUND LARCENY. Is such as has 
all the properties of simple larceny, but is accompanied with 
one or both of the aggravations of violence to the person, 
or taking from a house. See Burglary, House, Larceny. 

MIXED TITHES. Are those of cheese, milk, and 
young beasts, &c. 2 Inst. 649. See Tithes. 

MIXTILIO. See Mestilo. 

MIXTUM. This word is often mentioned by our monkish 
historians; it sometimes signifies a breakfast, but always a 
certain quantity of bread and wine. Cowell. 

MOBBING. The assembly of a number of people, to 
the terror of the subject, and disturbance of the public peace. 
Scotch Dict. See Riot, 

MOCKADOES. Stuffs made in England and other 
countries; mentioned in 23 Eliz. c. 9. 

MODERATA MISERICORDIA. A writ founded on 
Magna Carta, which lies for him who is amerced in a court 
not of record, for any transgression beyond the quality or 
quantity of the offence ; it is directed to the lord of the 
court, or his bailiff, commanding him to take a moderate 
amerciament of the parties. Ifa man be amerced in a 
court baron, on presentment by the jury, where he did not 
any trespass, he shall not have this writ, unless the amercia- 
ment be excessive and outrageous; and if the steward of 
the court, of his own head, will amerce any tenant or other 
person without cause, the party ought not to sue for his writ 
of moderata misericordia, if he be distrained for that amercia- 
ment; but he shall have action of trespass. New Nat. Br. 
167. When the amerciament which is set on a person is af- 
feered by his peers, this writ of moderata misericordia doth 
not lie; for then it is according to the statutes. See F. N. B. 
76, Ato edit. 176. 

MODIATIO. Was a certain duty paid for every tierce 
of wine. Mon. Angl. tom. 2. p. 994, 

MODIFICATION, The term used in Scotland to ex- 
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press the ascertaining, by the commission of teinds (tith 
the amount of the stipend to the minister of the parish. 

MODIUS. A measure, usually a bushel ; but vario 
cording to the customs of several countries. 

MODIUS TERRA VEL AGRI. This phrase 
much used in the ancient charters of the British kings, 
robably signified the same quantity of ground as with 
omans, viz. one hundred feet long, and as many bro 
Mon. Angl. iii. 200. 4 

MODO ET FORMA. Words of art in law pleading, ® 
and particularly used in the answer of a defendant, whe! 
he denies to have done the thing laid to his charge moda 
forma declaratd, in manner and form as declared by 
plaintiff, Kitch, 232. 4 
Where modo et formá are of the substance of the ii 
and where but words of form, this diversity is to be observ 
where the issue taken goeth to the point of the writ or 
tion, there modo et formá are but words of form, as in 
case of the writ of entry in casu proviso, But otherwh 
is when a collateral point in pleading is traversed ; a8 
feoffment be alleged by two, and this is traversed mod 
formá, and it is found the feoffment of one, there moe 
formá is material, So if a feoffinent be pleaded by å 
‘and it is traversed absque hoc quod feoffavit modo et fi 
upon this collateral issue modo et formå are so essenti 
the jury cannot find a feoffinent ‘without deed. Cov 
281b. See Br. Labourers, pl. 46, cites $8 Hen. 6, 22 
in breach of covenant, as for ploughing meadow land, 
cence in writing, by several, entitled at the time to the! 
version with the appurtenant (or lands pro tempore), may 
traversed soda. et Jord, anda: licence: by’ parol, CANN 
or two, &c, and not by all, will not support the issue. 

Modo et formá do not put the day nor place in issue, 
only the matter and substance of the plea. Reg. Plac. 1 
5; Hob. 72; 1B. & B. 536. a 
Where a traverse is with a modo et formá, Sc. that will 
the manner as well as the matter in issue, where the mant 
is material, as the time, the fact, and other cireumst 
when they are the effect of the issue. Reg, Plac. 189. © 
As to the effect of these words with respect to co' 
the whole matter of the allegation traversed, see 3 Bing«™ 
See further tit. Pleading. 

MODUS, DECIMANDI. Is when lands, tenements, 
some certain annual sum or other profit hath been £ 
time out of mind to a parson and his successor 
faction and discharge of all tithes in kind in such a P 
2 Rep. 47; 2 Inst. 

A modus decimandi, commonly called by the simple M 
of a modus only, is where there is by custom a partid 
manner of tithing allowed, different from the general Im 
taking tithes in kind, which are the actual tenth part of 
annual increase, This is sometimes a pecuniary com 
tion, as 2d, an acre for the tithe of land ; sometimes 
compensation in work and labour, as that the parson © 
have only the twelfth cock of hay, and not the tenth, i? 

sideration of the owner's making it for him; sometim 
lieu of a large quantity of crude or imperfect tithe, the P 
shall have a less quantity, when arrived to greater ma! 
as a couple of fowls in lieu of tithe eggs, and the like: 
means, in short, whereby the law of tithing is alterei 

new method of taking them is introduced, is called a 
decimandi, or special manner of tithing. 2 Comm. e, 3. P 

By the 2 & 3 Wm. 4. c. 100. the time required fon 
tablishing a modus or other exemption from the pay™ 
tithes, has been shortened, See further 7ith 

MOHAIR YARN. See Manufactures, Silk. 

MOIETY, medietas, Fr. moitié, i. e. co@qua vel me 
pars.) The half of any thing, and to hold by moieti 
mentioned in our books, in case of joint-tenants, &¢ 
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See Joint-tenants. 
MOLENDINUM. A mill of divers kinds. See ” 
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MONEY. 


aM OTENDUM. Cor sent to a mill 
Mor ading, MS. fol. 116. 
repaid RORA. _ Was commonly taken for the toll or mul- 
T. moult for grinding corn at a mill; sometimes called molta, 
ill, witho, oltre libera, free grinding or liberty of a 
resent, Paying toll; a privilege which the lord’ gene- 
OLL Pete bis own family, Paroch, Antig. 236. 
tions in LER MANUS IMPOSUIT. | Several justifica- 
ame, pae Pass, i e, actions of assault, are called by this 
used in the ie words “gently laid his hands upon him,” 
y showin’ Plea; as where the defendant justifies an assault, 
defendant eat, the plaintiff was unlawfully in the house of 
cease such, Qetking a disturbance, and being requested to 
ts h disturbance and depart, he refused, and continued 
Tid hig "tes ing such disturbance, he, the defendant, gently 
ie ands on the plaintiff, and removed him out of the 
Sons figh, z0 ìn various other instances, as separating two per- 
gating, in order to preserve the peace ; so in the legal 
a an office, &e. See Assault, Pleading, Trespass. 
A applied to the 
Prior, Lewes, p.21. Spelm, Gloss. 
MOLMUTIN LAWS. The laws of 
teenth king of the Britons, who 
ir hundred years before the birth 
amous in this land till the time 
king was the first who pub- 
and his laws (with those of Queen 
by Gildas out of the British into the 


; a grist, Chart. 


ae A man subject to do sery 
l Orpea Monastery. 
LMU 

Du OLMUTIAN or 















tour ; these wei 
the Conqueror, TI 
Daqu 


, aws in B 


in; 
ant!) Were translated 














tongue, Usher's Pri £ 
Moguses Usher's Primord, 126. 
roch, ee DA, MULNEDA. A mill-pool or pond. Pa- 
MOLTA, 1 
fils, ig LA, The duty or toll paid to the lord by his vas- 
liturg, 84 corn at his mill, Monastic. ii. 97.” See Mo- 
M ; 
Migs ARCHY. That form of government where the so- 
See (j, Power is entrusted in the hands of a single person, 
JN aiment, ig 
MONP SERIES and ABBEYS, See Abbot. 
tie AETAGIUM, "A certain tribute paid by tenants to 
every third year, that he should not change the 


vir: 
Breat) Which he had coined, formerly when it was lawful for 
Ke 2% 'om money current in their territories, but not 
he Word nt Bold. It was abrogated by the 1 Hen. 1, e, 2. 
tight op 0”elagium is likewise used for a mintage, and 












ich a moneta.) That metal, be it gold or silver, 
Rents fay tac} authority by the prince's impress to be cur- 
honey with, wax is not a seal without a print, so metal is not 
he com cut impression, Co. Litt. 207. Money is said to 
jel consista Oo Measure of all commerce through the world, 
rae made, ,2reipally of three parts: the material whe 
Tuts given 128 Silver or gold; the denomination or intrinsic 
king's stacy. the king, by virtue of his prerogative; and 
in belona amp thereon, T Hale's Hist. P. H. 188. 
MproggieSS to the 
Tent fop oO» On pony 
h 























icen, Silver coin, &e. wa ae ed wi 
Ohiace 8 as not to be exported without 
wee montt of forfeiture. 9 Edw, 3. st. 2. c.l. And 
e 1 4 Melted down was to be forfeited, and double 
RY mighty Car. 1, ©, 31. But by old statutes, foreign 
ich oa "ave heen melted down. See 27 Edw. 3. €. 14 : 

low, 4% Le 

of et by : ; 
ligt realm ie 89 Gen. 8. c, 49. § 10, the gold and silver coin 


induced WY be exported, or melted down, and the bul- 
in, duced the, p 3 
l. ereby manufactured or exported. See also 
of a è distr, 
es A 
tupa, ple r rent was at common law only in the nature 
in Speg, tever can not be identified, so as to be re- 


Voy ci 
t n, 2°16, can not be taken. ‘Thus loose money cannot 


Hight Lu tagi | 
di monetas PiE or minting money. Jus et artificium cu- 
wlONny.” 


whereof | 





MONEY. 


be distrained ; but where it is in a bag sealed, it may. Co. Lit. 
47; 1 Lutw. 214, 

Formerly it was not an offence to receive money, knowing it 
to have been stolen ; and the like as to choses in action. The 
former rule might have obtained by the difficulty which must 
always have been experienced in following and identifying 
(when found) the metal: and as to the latter, they were 
clearly not chattels. These defects have been supplied by 
a recent statute, 7 & 8 Geo. 4. c. 29. § 54, which punishes 
the receivers of stolen chattels, money, or valuable securities, 
with transportation, &c. See Receivers. 

Money, Lenpixe ır aroan., By a temporary statute, 
3 Geo. 2. c. 5. the king by proclamation might, for one year, 
prohibit all his subjects from lending or advancing money to 
any foreign prince or state, without license under the great 
or privy seal; and if any person knowingly offended in the 
premises, he should forfeit treble the value of the money lent, 
&c., two-thirds to the king, and the other to the informer: 
but persons might deal in foreign stocks, or be interested in 
any bank abroad, established before the issuing of his majesty’s 
proclamation. See Alien. 

Moxey, Payment or, xto Court. In law proceedings, 
money demanded is oftentimes brought into court, either by 
a rule of court, or by pleading a profert in curiam of the 


| Money on a tender, 


‘The practice of bringing money into court was first introduced 
in the time of Kelyng, Ch. J., to avoid the hazard and difficulty 
of pleading a tender: and until recently it was only allowed 
in cases where an action was brought upon contract for the re- 
covery of a debt, which was either certain, or capable of being 
ascertained by mere computation, without leaving any other 
sort of d sed by ajury. 2 Burr. 1120. 

‘Thus in assumpsit or covenant for the payment of money, 
the defendant might have brought money into court ; and in 
covenant to find diet and lodging, or pay 10l, the court 
allowed a defendant to bring in the 104. In debt for rent, the 
defendant was formerly allowed to bring money into court, as 





| is done in the Common Pleas and the Exchequer; but the 








Court of King’s Bench refused it, and said they never did it 
in debt. But there was a distinction between those actions of 
debt wherein the plaintiff could not recover less than the sum 
demanded, as on a record, specialty, or statute, giving a sum 
certain by way of penalty : and those actions wherein the plain- 
tiff mightrecover less, as in debt for rent, or ona simple contract, 
In the former the defendant could not bring money into court, 
though he might have moved to stay the proceedings, on pay- 
ment of the whole debt and costs ; as was the practice in cases 
of debt on bond, conditioned for payment of a lesser sum than 
the penalty, previous to st. 4 & 5 Ann. c. 16, which allows 
the defendant, pending an action on such bond, to bring the 
principal, interest, and costs into court, and declares that such 
payment shall be a full satisfaction and discharge of the bond. 
But in the latter, the defendant was allowed to bring money 
into court, because the plaintiff did not recover according to 
his demand, but according to the verdict of the jury. By the 
19 Geo. 2. c. 87. the defendant might bring money into 
court, in debt, covenant, or other action, on a policy of assur- 
See 3 Burr. 1773. In an action by an executor or 
strator, the plaintiff not being until very recently liable 
to costs, the defendant was not formerly allowed to bring 
money into co! but he was afterwards permitted to do so. 
See 2 Salk. 596; 2 Stra. 796. 

In trover, the defendant could not bring the goods and 
costs into court. 1 Wils, 23. Nor in an action for the mesne 
profits after a recovery in ejectment. 2 Wils. 115. 

And as a tender could not be pleaded, so the defendant 
could not bring money into court, in an action for general 
damages upon a contract, or for a tort or trespass, But in 
action on assumpsit against a carrier, for not delivering goods, 
the defendant having advertised that he would not be answer- 
able ee any goods beyond the value of 20/, unless they were 
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MONEY. 


entered and paid for accordingly, the court of King’s Bench 
allowed him to bring the 20/. into court. And where, in an 
action for general damages, the bringing of money into court 
was irregular, if the plaintiff took it out, he thereby waived 
the irregularity, and could not afterwards have a verdict, 
unless he recovered more than the sum brought in. 

By 24 Geo. 2. c. 44, § 4. (which seems to be the first sta- 
tute allowing money to be brought into court in an action for 
general damages); 20 Geo. 3. c. 70. § 33; 7 & 8 Geo. 4 
c. 29, § 75; c. 30, § 41. and several subsequent statutes, 
in actions against justices of the peace, or officers of the 
excise or customs, for any thing done in the execution of their 
offices, the defendants are permitted to tender amends before 
action brought, or to pay money into court after proceedings 
have been commenced, 

By the 11 Geo. 4. and 1 Wm. 4. c. 68, § 10. in all actions 
brought, against any mail contractor, stage-coach proprietor, 
or other common carrier for hire, for the loss of or injury to 
any goods delivered to be carried, whether the value of such 
goods shall have been declared or not, the defendant may pay 
money into court in the same manner and with the same 
effect as money may be paid into court in any other action. 

And now by the 3 & 4 Wm, 4. c. 42. § 21, the defendant 
in all personal actions (except actions for assault and battery, 
false imprisonment, libel, slander, malicious arrest or prose- 
cution, criminal conversation, or debauching of the plaintiff's 
daughter or servant,) by leave of the superior courts where 
such action is-pending, or of a judge of any of the said courts, 
may pay into court a sum of money, by way of compensation or 
amends, in such manner and under such regulations, as to the 
payment of costs and the form of pleading, as the said judges 
or eight or more of them shall, by any rules or orders by them 
to be from time to time made, order and direct. 

Under the old practice, the motion for leave to bring money 
into court was a motion of course, and should regularly 
be made before plea pleaded; but it was frequently made, 
and in some cases expressly authorized by statute, after plea, on 
obtaining a judge's order for that purpose. And if there had 
been no delay, the court would give the defendant leave to 
withdraw the general issue, in order to bring money into 
court, and lead iton payment of costs. Tidd’s Pract, 

By the rules of H. T. 2 Wm. 4. r. 55. it was ordered that 
“in all cases in which money may be paid into court, leave 
to pay it in may be obtained by a side bar rule.” 

r. 56, “ on payment of money into court the defendant 
hall endertike by the rule to pay the costs; and in case of 
non-payment, to suffer the plaintiff either to move for an 
attachment on a proper demand and service of the rule, or to 
sign final judgment for nominal damages.” 

‘And by r. 104, “where money is paid into court in several 
actions which are consolidated, and the plaintiff, without taxing 
costs, proceeds to trial on one, and fails, he shall be entitled to 
costs on the others up-to the time of paying money into court.” 

Now by the rules of H. T. 4 Wm. 4. r. 17. when money is 
paid into court, such payment shall be pleaded in all cases, 
and as near as may be in the form therein given. 

By r. 18, no rule or judge’s order shall be necessary, ex- 
cept under the 3 & 4 Wm. 4, c. 42. § 21, (see ante ;) but the mo- 
ney shall be paid to the proper officer of the court, who shall 
give a receipt for the amount in the margin of the plea; and 
the said sum shall be paid out to the plaintiff on demand, 

And by r. 19. “ the plaintiff, after the delivery of a plea of 
payment of money into court, shall be at liberty to reply to 
the same by accepting the sum so paid into court in full satis- 
ELOA SA discharge of the cause of action in respect of 
which it has been paid in; and he shall be at liberty in that 
case to tax his costs of suit; and in case of non-payment 
thereof within forty-eight hours, to sign judgment for his 
costs of suit so taxed ; or the plaintiff may reply, that he 
has sustained damages (or ‘ that the defendant is indebted to 
him,’ as the case may be,) to a greater amount than the said 
sum ;' and in the event of an issue thereon being found for 
























MONOPOLY. 


the defendant, the defendant shall be entitled to j 
and his costs of suit.” 

‘The court will not order money, paid into court thro 
mistake, to be repaid to the defendant ; but perhaps 6 
would in case of fraud. 2 B. § P, 392 ; and see 3 B. & P.9% 
With respect to the payment of money into court unde 
plea of tender, see that title, 

MONGER. A little sea vessel which fishermen used. ® 
13 Eliz. c. 11. j 
When a word ends in monger, as ironmonger, &c. it $ 
nifies merchant, from the Sax. manger, i. e. mercator., 

MONIERS or MONEYERS, monetarii.] Are ministi 
the mint, who make and coin the king's money. Reg: 
262; 1 Edw. 6. 15; see Mint, It appears in‘ancientat 
that the kings of England had mints in several counti 
those who had the conduct of them appear to have MP 
called monetarii, moniers. In the tract in the Exched! 
written by Oakham, it is said, that whereas sheriffs "i 
usually obliged to pay into the king’s exchequer the K 
sterling money for such debts as they were to answer} 
of Cumberland and Northumberland were admitted to pi 
any sort of money, so it were silver: and the reason © 
given is, because those two shires monetarios de anti 
tutione non habent; quod abbas et monachi preedicti 
unum monetarium et unum cuneum apud Rading ad monë 
ibidem, tam ad obolos et sterlingos quam ad sterlingos 
moris est fabricand’ et faciend'. Menara: Seac, dé 
20 Edw. 8. inter record. de Trin. Rot. Of later days the! 
of moniers hath been given to bankers, that is, such as ™ 
it their trade to deal in monies upon returns, Conell 
Mint, ; 

MONK, monachus, from the Gr. Movoc, solus quia solh 
separati ab aliorum consortio vivant, because the first MO 
lived alone in the wilderness,] ‘They were after divi 
three ranks; Cenobitarium, i.e. a society living in co! 
a monastery, &c, under the government of a single pe 
and these ‘were under certain rules, and afterward 
Regulars; Anachoretee, or Eremitæ, those Monks whol? 
in the wilderness on bread and water ; and Sarabite, M 
living under no rule, that wandered in the world. 

The several orders of regular monks in England and Ù 
were the Benedictines; the Cluniacks, and the Granda 
both branches of the former ; the Carthusians, who fomi 
the rule of St, Benedict, but with the addition of mat 
rities; the Cistertians, also a branch of the Benedictine 
were called white monks from the colour of their habitsi 
the Savignians, or Fratres Grisei, so termed from theif 
dress, another shoot from the Benedictine tree. 
nenses, who were reformed Benedictines, had no h 
England, but possessed an abbey in Wales, The above f 
all the orders in England and Wales except the Cul 
Cultores Dei, who were Scotch monks, and of the 
with the Irish, and who were only to be met with at St 
in York. See 2 Burn's Ecel. Lam, 517. 

MONKERY. 

























one shall ingross and get into his hands such a merely, 
&c. as none may sell or gain by them but himself, 11 

A monopoly, it is said, hath three incidents mist 
to the public: 1. The raising of the price. 2. TM 
modity will not be so good. 3, The impoverishing 
artificers, 11 Rep. 86, 












fl MONOPOLY, 
All mono 


polies are against the ancient and fundamental 
vs of the realm, A elar, which makes a monopoly, 
ae ue 1s a prescription for a sole trade to any one person 
by the wit exclusive of all others. Moor, 591. Monopolies 
OF trade amon law are void, as being against the freedom 
IRN and discouragin, labour and industry ; and putting 
Please nore of particular persons to set what prices they 
on o modity. 1 Hawk. P, C. : 
toany oo Is ground it hath been held, that the king’s grant 
in vor raion of the sole importation of any merchandise, 
ing p 20l Abr. 214; 3 Inst. 182. The grant of the sole 
void importing, and selling of playing-cards, was adjudged 
Bole makin’? St; Moor, 671. And the king's grant of the 
of law, tg S and writing of bills, pleas, and writs in a court 
Void, | Th any particular person, hath been resolved to be 
to ee 231; 3 Mod. 75. 
tures, Qe oe King’s prerogative copyright in the holy serip- 
All mice’ Literary Property. 
Taw, an latters of this nature ought to be tried by the common 
kind; at at the council-table, or any other court of that 
Nopoly ie the making use of or procuring any unlawful mo- 
in 45% punishable by fine and imprisonment at common 
Theis” 181, 182. 
during qu tepoties had been carried to an enormous height 
mensure e reign of Queen Elizabeth ; but were in a great 
ies, preted by the 21 Jac. 1. ¢. 3. by which all mono- 
y tants, letters-patent, and licenses, for the sole buying, 
i end making of goods and manufactures, are declared 
by putting et, in Some particular cases; and persons grieved 
double gre, PEM in use, shall recover treble damages and 
Action bene by action on the statute; and delaying such 
or dela -ore judgment, by colour of any order, warrant, &c. 
oe yg) NS execution after, incurs a preemunire ; but this 








iames tend to any grant or privilege granted by act of 
cities, go, | OF to any grant or charter to corporations or 


i or to grants to companies or societies of mer- 
Manafon, enlargement of trade; or to inventors of new 
‘ ures, who have patents for the term of fourteen 
Powder rants or privileges for printing; or making gun- 
Ag p Sting ordnance, &c, 
judges Inventors of new manufactures, &c. it has been 
Stantigily © this statute, that a manufacture must be sub- 
iy olg hew, and not barely an additional improvement of 
Mone other’ ye? be within the statute; it must be such as 
An ol m used at the granting of the letters-patent; and 
any Brant facture in use before, cannot be prohibited in 
184, ee the sole use of any such new invention. $ Inst. 
W the 21 y, Brant of monopoly may be to the first inventor, 
Practise bee 1- & 3; notwithstanding the same thing was 
NeW many efore beyond sea; because the statute mentions 
Tigo ne leattes within the realm, and intended to encou- 
ler aeiuin vices useful here; and it is the same thing, whe- 
ome, ‘g'ed PY experience or travel abroad, or by study at 
Much ye Salk. 447, 
Work in a 

tonya nds, j 
enient, 










a new invention to do as 
as formerly used to employ 
18 contrary to the statute ; by reason it is in- 
th ig turning ‘so many men into idleness. 8 Inst. 
AN tend to erience seems in favour of such inventions, as 
Widersely GoS8e" the price of manufactures, and enable us 
Iah tau eigners, both at home and abroad. 
ant, The yo2t James is only declaratory of the common 
from ypnoPoly which can be created by the crown 
ege grant conferring on an individual the pri- 
making and selling of some article or thing, 
Ais} in ate when thereby no other person is re- 
ay gt mean had before, or prevented from following 
in eg. Present d 1 Hank, 470. And therefore such a grant, 
dent plated t » 18 confined to a new invention, When it 
Ma to parli; to constitute a new monopoly, recourse must 
nop gttliament, See Patent, 
“among the people consist of forestalling, en- 
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day by an engine 
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MONSTRANS DE DROIT. 


grossing, and regrating, which were punishable by several 
statutes now repealed, but they are still offences at common 
law. See Forestalling. 

MONSTER. One who hath not human shape, and yet 
is born in lawful wedlock ; and such may not purchase or 
retain lands; but a person may be an heir to his ancestor's 
lands, though he be deformed in some part of his body. 
Co. Lit. 7. 

Showing a monster for money is a misdemeanor. 
decency. 

MONSTRANS DE DROIT, a showing a right.) A writ 
out of Chancery to be restored to lands and tenements that 
are a man’s, in right, though by some office found to be in 
the possession of one lately dead; by which office the king 
would be entitled to the said lands, &e. Staundf. P. C. 
e215 4 Rep. 54. 

The common-law methods of obtaining possession or res- 
titution from the crown, of either real or personal property, 
are, 1, By petition de droit, or petition of right, which is said 
to owe its original to King Edward I. 2. By monstrans de 
droit, manifestation or plea of right; both which may be pre- 
ferred or prosecuted either in the Chancery or Exchequer. 

in, 609. 

The former is of use where the king is in full possession 
of any hereditaments or chattels, and the petitioner suggests 
such a right as controverts the title of the crown, grounded 
on facts disclosed in the petition itself; in which case he 
must be careful to state truly the whole title of the crown, 
otherwise the petition shall abate, Finch, L. 256, And 
then, upon this answer being indorsed or underwritten by 
the king, “ soit droit fait al partie—let right be done to the 
party ;" a commission shall issue to inquire the truth of 
this suggestion : after the return of which the king’s attorney 
is at liberty to plead in bar, and the merits shall be deter- 
mined upon issue or demurrer, as in suits between subject 
and subject. Skin, 608; Rast. Entr. 461, Thus if a dis- 
seisor of lands which were holden of the crown died seised 
without any heir, whereby the king was primd facie entitled to 
the lands, and the possession was cast on him either by in- 
ta of office, or by act of law without any office found ; 
the disseissee should have remedy by petition of right, sug- 
gesting the title of the crown, and his own superior right 
before the disseisin made. Bro. Ab. Petition, 20; 4 Rep. 68. 

But where the right of the party, as well as the right of 
the crown, appears upon record, there the party shall have 
monstrans de droit, which is putting in a claim of right 
grounded on facts already acknowledged and established ; 
and praying the judgment of the court, whether upon those 
facts, the king or the subject hath the right. As if, in the 
case before supposed, the whole special matter is found by 
an inquest of office, (as well the disseisin as the dying with- 
out any heir,) the party grieved shall have monstrans de 
droit at the common law. 4 Rep. 55. But as this seldom 
happens, and the remedy by petition was extremely tedious 
and expensive, that by monstrans was much enlarged, and 
rendered almost universal by several statutes ; particularly 
36 Edw. 3. c. 18; 2 & 3 Edw. 6. c. 8; which also allow 
inquisition of office to be traversed or denied, wherever 
the right of a subject is concerned, except in a very few 
cases. Shin, 608. 

By the common law, whenever the king was in possession 
by virtue of an inquisition, the subject was put to his petition 
of right, unless the right of the party appeared in the inqui- 
sition, and then at the common law he might have had a 
monstrans de droit; but when the inquisition only entitled 
the king, and he was obliged to bring a scire facias against 
the party to recover possession, there at common law the 
party might have traversed the king's title; for in that case, 
the king being in nature of a plaintiff, the party in possession 
might, by pleading, have put him to prove the title upon 
which he would recover. But when the king was in pos- 
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session by virtue of the inquisition, there the party who 
would get that possession from him was in nature of a plain- 
tiff, and therefore had no method of proceeding but by way 
of petition ; for no action could lie against the king, because 

~ no writ could issue, as he could not command himself, This 
remedy by petition however being attended with great delay 
and charge to the party grieved, the statutes of 34 Edw. 3. 
c. 14; 36 Edw, 3. c. 13; and 2 & 3 Edw. 6. c. 8. were made 
to enable the subject to traverse inquisitions, or otherwise to 
show his right. Thus were traverses and monstrans de droit 
introduced in lieu of petitions, the only difference between 
them being, that in a traverse the title set up by the party is 
inconsistent with the king’s title found by the inquisition, 
which he therefore must traverse ; in a monstrans de droit he 
confesses and avoids the king’s title: but in both cases he 
must make a title in himself; and if he cannot prove his title 
to be true, although he be able to prove that the king's title 
is not good, it will not serve him. In traverses at common 
law, however, the party is in nature of a defendant, and 
therefore need not set up any title in himself. 

The method of proceeding at common law by petition, 
was, that the king's title being found by inquisition, the party 
petitioned to have an inquest of office, to inquire into his 
title; if his title was found by such office, then he came into 
court and traversed the king’s title. So that the record 
began by setting out the first inquisition found for the king, 
and after that the return of the inquisition taken upon the 
petition, and then went on with “ Æt modo ad hunc diem venit,” 
and so traversed the king's title. In conforntity to these 
proceedings at common law, the traverse and monstrans de 
droit given by the statutes, begin by stating the inquisition, 
and then go on, “ Zt modo ad hunc diem venit,” &c. And 
from this manner of pleading some have considered the party 
traversing as defendant : but when it is considered that this 
traverse comes in lieu of the petition at common law, and 
that it does not suspend the vesting in the king by the inqui- 
sition,—and that the judgment for the party is an amoveas 
‘manus, and the judgment against him a nil capiat,—it seems 
clear he ought to be deemed a plaintiff, and, as such, is 
capable of being nonsuited. Tidd’s Pract, 

hese proceedings are had in the Petty-bag Office, in the 
Court of Chancery; and if upon either of them the right be 
determined against the crown, the judgment is quod manus 
Domini Regis amoveantur, et possessio restituatur petenti, 
salvo jure Domini Regis; which last clause is always added 
to judgments against the king, to whom no laches is ever 
imputed, and whose right, till it was otherwise provided by 
statute, was never defeated by limitation or length of time. 

By the above judgment the crown is instantly out of 
possession, so that there needs not the indecorous interposi- 
tion of his own officers to transfer the seisin from the king 
to the party aggrieved. Finch. L. 459; see 3 Comm. c. 17. 
p. 256, 257. 

The lessee of an outlaw cannot maintain trespass, but must 
be relieved by monstrans de droit, Ld. Raym. 307, 

MONSTRANS DE FAITS ou RECORDS. Showing 
of deeds or records is thus: upon an action of debt brought 
upon an obligation, after the aati hath declared, he 
ought to show his obligation, and so it is of records, And 
the difference between monstrans de faits and oyer de faits 
is this: he that pleads the deed or record, or declares upon 
it, ought to show the same; and the other against whom 
such deed or record is pleaded, may demand oyer of the 
same. Cowell. 

Where a man pleads a deed, which is the substance of his 
plea or declaration, if he does not plead it with a profert in 
curid, his plea or declaration is bad upon a special de- 
murrer showing it for cause ; and if he plead it with a pro- 

fert in curid, and the other party demand a sight of it, he 
cannot proceed till he hath shown it; and when the defend- 
ant has had a sight of it, if he demands a copy of the same, 
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the plaintiff may not proceed until a copy is delivered 
him. See 4 & 5 Ann. c.16; 2 Lil. Abr. 201, 2025 | 
tits, Oyer, Pleading, Profert in Curid. a 

MONSTRAVERUNT. Isa writ which lies for 
in ancient demesne, who hold land by free charter, 
they are distrained to do unto their lords other services § 
customs than they or their ancestors used to do. 5 
lieth where such tenants are distrained for the paymen 
toll, &c. contrary to their liberty, which they do or 
enjoy. F. N. $. 14; 4 Inst, 269, This writ is dit 
to the sheriff, to charge the lord that he do not dist 
them for such unusual services, &c. And if the lord nev 
theless distrains his tenants for other services than ol 
they ought to do, the sheriff may command the neigh! 
who dwell next the manor, or take the power of the ca! 
to resist the lord, &c. And the tenants in such case 
likewise sue an attachment against the lord, return 
C. B. or B. R. to answer the contempt and recover dami 
New Nat. Br. 82. 

But the lord shall not be put to answer the writ 
tachment sued against him upon the monstraverunt, b 
the court is certified by the treasurer and chamber! 

the Exchequer, from the book of Domesday, whether ` 
manor be ancient demesne; so that it is requisite that 
plaintiff in the monstraverunt do sue forth a special 
the certifying of the same. Zb. 35. The writ ofm 
verunt may be sued for many of the tenants, without 
any of them by their proper names, but generally m 
verunt nobis homines de, &c. But in the attachment 
the lord, the tenants ought to be named; though one ti 
may sue it in his own name, and the name of the othet 
nants by general words, Æt homines, &e. 2 Hen. 6.67 
See Ancient Demesne, Ne injustd vezes. 

MONSTRUM. Is sometimes taken for the box in WA 
relies are kept. Item unam monstrum cum ossibus St. 
&c, Monast. iii. 173, Monstrum is also taken for wl 
call corruptly a muster of soldiers. Cowell. 

MONTH, or MONETH, Sax. monath, mensis, à M 
sione lune cursús.] Signifies the time the sun goes throl 
one sign of the zodiac, and the moon through all ti 
properly the time from the new moon to its change: 
course or period of the moon, whence it is called 
from the moon, Lit. Dict. A month is a space of 
containing by the week twenty-eight days; by the cai 
sometimes thirty, and sometimes thirty-one days i 
Cæsar divided the year into twelve months, each mov! 
four weeks, and each week into seven days. 

The space of a year is a determinate pi 
commonly of 365 days; for though in B 
years it consists properly of 866, yet by 21 Hen © 
anno Bissextili, the increasing day in the Lea] pie 
ther with the preceding day, shall be counted for one 
only. That of a month is more ambiguous ; there 
common use two ways of calculating months, either a8! 
consisting of twenty-eight days, the supposed revolut 
the moon, thirteen of which make a year ; or as cae 
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months of unequal lengths, according to the Julian d 
in our common almanacs, commencing at the calends ® 
month, whereof in a year there are only 12. A mon 
law is a lunar month, or 28 days; unless otherwise 
pressed; not only because it is always one uniform P 
but because it falls naturally into a quarterly divisi 
weeks: ‘Therafora. tm Ioano iar 1: mpaths SA 
weeks ; but if it be for a twelvemonth in the singu 

ber, it is good for the whole year. 6 Rep. 61. For 

the law recedes from its usual calculation, because Be 
guity between the two methods of computation Ceas 
being generally understood that by the space of time 
thus, in the singular number, a twelvemonth, is ™ 
whole year, consisting of one solar revolution. 2 Caml 
The month by the common law is but twenty-elg! 
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and in ease of a condition for rent, the month shall be com- 
as at twenty-eight days; so in the case of inrolment of 
months o a Senerally in all cases where a statute speaks of 
yen a but where the statute accounteth by the year, half- 
; oF quarter of a year, then it is to be reckoned according 


e calendar, 1 nst. 185; 6 Rep. 62; Cro. Jac. 167; 
R. 204, 


hen the wor 
ipeo mean a lunar month, unless calendar months are 
"ecified. Cro, Eliz, 195; Yel 100. 
year, Welvemonth in the singular number includes the whole 
Months, ee g to the calendar; but twelve months, six 
tenn Xe in the plural number, shall be accounted after 
Senta Ent days to every month; except in case of pre- 
ion to benefices, to avoid lapse, &c., which shall be in 
6 Rep. 61; Cro. Jac. 141. Bur if 


d month occurs in any statute, it must be 


fa calendar months, 
‘ment is to pay fifty shillings for the interest of one 
ttl Pounds at CTET of six innit the computation 
mae by calendar months; because, if it was by lunar 
Mains’ o © Interest would exceed the rate allowed by the 
month jg 52, it bills of exchange and promissory notes, a 
dated always a calendar month; as if a bill or note is 
er the 0th of January, and made payable one month 
the 199 © at is due (the three days of grace being added) on 


pyoth of February, 


tecon "À month may in fact mean Tunar or calendar, 
fore, w 8 to the intention of the contracting pagan there- 
sagna Pon a sale of land upon the 24th of January it 
title SIAR by the conditions of sale that an abstract of the 
from the d be delivered to the purchaser within a fortnight 
two month ‘ate thereof, to be returned by him at the end of 
Yeyance apm the said date, and that a draft of the con- 
ate ould be delivered within three months from the 

» to be re-delivered within four months from said 





said q; 


Making | (he purchase to be completed on the 24th of June ; 
date Ae Period of precisely five calendar months from the 
of the sale and conditions; the word month was held 

the whl calendar, and not lunar months, by reference to 
ly ole iod, fixed for the completion of the contract. 

Tik somes 

Í taleng mewhat remarkable that the difference between six 
M eres and half a year, does not seem to have 

Consiste or aered by legal writers, Coke says, half a year 
Will be por 182 days, 1 Just. 18. But six calendar months 
®eordin 2? or three days less or more than such a half year, 
C y inky as February is reckoned or not one of the six. 
tempus soy report of Catesby's case, clearly considers the 
i, meslre to be six calendar months; 6 Co, 61; yet 
Cons 18 report of that case, states it as confidently to 







st n ss 
ort PA 82 days: Cro, Jac. 141, 166: and in neither 
A notice po ference taken notice of. 2 Comm. 141, in n. 


to a tenant from year to year to quit the pre- 
Wil gòt be half a year, and not six calendar months. 
MONU ipod 159; TB. § C. 6t . 
one that p MENT. “An heir may bring an action against 
and 1pcs the monument, &e. of his ancestor; and the 
mi oud of a deceased person belong to the execu- 
. og. nistrators 5 but the dead body belongeth to none. 
Ie, fee See Heir, IIL. 3. 
freehoree®, decided by the Court of C, P. that although 
May Anat of the churchyard is in the parson, yet trespass 
D mrongr aned by the erector of a tombstone against one 


i : 
nseri; Y removes it from the churchyard, and erases 

AOON N 8 Bing. 136, 
hel RS, in the Tate 


ar: a fice with our bailiff of 

ndreq “TY Moor has the like office with our bailiff o 
Moon's, King’s Descrip, Isle of Man. 

5 to 0m the Sax, motian, placitare, to treat or han- 


te i reas ry 
ting ot in the Inns of Court, signifying the exercise 
°F cases; which young barristers and students 
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used to perform at certain times the better to enable them for 
the practice and defence of clients’ causes. 

The place where moot-cases were argued was anciently 
called the Moot-Hall; and in the Inns of Court there isa 
bailiff of the moot yearly chosen by the benchers to appoint 
the mootmen for the Inns of Chancery, and keep accounts of 
the performances of exercises, both there and in the house. 
Orig. Juridicial. 212, 

MOOTA CANUM. A pack of dogs. Cowell. 

MOOTMEN, Those who argue the reader's cases, called 
moot-cases, in the Inns of Chancery, in the term-time, and 
in the vacation, See Moot. 

ORA. A moor, or barren or unprofitable ground, de- 
rived from the Sax. mor, signifying also marsh land. Mon. 
Angl. tom. ii, p. 50; 1 Inst. 5, Also a heath, Fleta, lib, ii. 
e 71. 

MORA MUSSA. A watery or boggy moor; a morass; 
and such, in Lancashire, they call mosses: morossa is used in 
the same sense. Mon. Angl. tom. i. p. 306. 

MORATUR IN LEGE, He demurs; because the party 

‘oes not forward in pleading, but rests or abides upon the 
Judgment of the court, in a certain point, as to the sufficiency 
in law of the declaration or plea of the adverse party, who 
deliberate and take time to argue and advise thereupon, and 
then determine it, Co. Litt, 71. See Demurrer, 

MORAVIANS. See Quakers. 

MORETUM. A sort of brown cloth with which caps 
were formerly made. Mat. Paris, anno 1258, 

MORGANGINA, or MORGANGIVA, from Sax. mor- 
gen, the morning, and gifan, togive.] The gift on the wed- 
ding-day. Dower, or rather dowery—Si sponsa virum suum 
supervicerit, dotem et maritationem suam, cartarum instrumen- 
tis, vel testium exhibitionibus et traditam, perpetualiter habeat 
et morganginam suam. LL. Hen. 1. e. 11, 70. In some 
books it is written morganegiba, morgingab, &c. In Leg. Canuti 
apud Brompton, it is written morgagifa, c. 99. It signifies lite- 
rally donum matutinale ; and it is what we now call dowery 
money, or that gift the husband presents to his wife on the 
wedding-day. It was usually the fourth part of his personal 
estate; not here, but amongst the Lombards. Du Cange 
in v. Morganegiba. Cowell. 

MORIAM, Er. morion; cassis] A head-piece. It seems 


to be derived from the Italian morione, See 4 & 5 P. § 
M. c. 2, 
MORINA. Murrain; an infectious distemper in cattle. 


It also signifies the wool of sick sheep, and those dead with 
the murrain, Fleta, lib. ii, c. 79. par, 6. 

MORLING, or MORTLING. That wool which is taken 
from the skin of dead sheep, whether being killed or dying 
of the rot. See 4 Edw. 4, c. 2 & 3; 27 Hen. 6. c2; 
(both repealed); 3 Jac. 1, ¢. 18; 14 Car, 2. c. 88; and tit. 
Shorling. 

MOROSUS. Marshy. See Mora. 

MORSELLUM, or MORSELLUS TERRA. A small 
parcel or bit of land. Charta 11 Hen. 3; Matt. Paris, 438 ; 
‘Mon. Angl. 282. 

MORTARIUM, A light or taper set in churches to burn 
over the graves or shrines of the dead. Consuetud. Dom. 
Farendon, MS, fol. 48. 

MORT-D'ANCESTOR, See Assise of Mort d’ Ancestor. 
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Morreacium, vel mortuum vadium ; from mort, mortuus, 
and gage, pignus.) A pawn of land or tenement, or any 
thing immoveable, laid or bound for money borrowed, to be 
the creditor's for ever, if the money be not paid at the day 
agreed upon; and the creditor holding land and tenement 
upon this bargain, is called Tenant in Mortgage. Of this 
we read in the Grand Custumary of Normandy, c. $13, 
which see, Glanvil, likewise, lib. 10. ¢. 6. defineth it thus: 
Mortuum vadium dicitur illud, cujus fructus vel redditus in- 
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nent restrictions, to elude the justice of the court. 
33,190; 2 Ch. Ca. 147; 1 Eden, 55. 

But if a man borrows money of his brother, and agrees to 
wake him a mortgage, and that if he has no issue male, his 
orother should have the land; such an agreement, made out 
by proof, will be decreed in equity. 1 Vern, 193. 

A. in consideration of 1000/. made an absolute convey- 
ance to B. of the reversion of certain lands after two lives, 
which, at the time, were worth little more; and by another 
deed, of the same date, the lands were made redeemable any 
time during the life of the grantor only, on payment of 
1000/. and interest; A. died, not having paid the money; 
and it was held by Lord K, Nottingham, that his heir might 
redeem, notwithstanding this restrictive clause, and that it 
was a rule, once a mortgage, and always a mortgage; and 
that B, might have compelled A. to redeem in his life-time, 
or have foreclosed him. But'on a rehearing, Lord North re- 
versed the decree on the circumstances of this case; for it 
appeared by proof, that A. had a kindness for B., and that 
he married his kinswoman, which made it in the nature of a 
a E len a he likewise held, that B. could not have 
compelled A, to redeem during his life, which made it more 
strong. 1 Vern. 7, 192, 214, 232; 2 Vent. 364. S.C. where 
it is said, that Lord North's decree was affirmed in the House 
of Lords, See also Hard, 511. 

If A. mortgage lands to B, worth 152 per ann. for se- 
curing 200l, and at the same time B, enters into a bond, 
conditioned, that if the 200/. and interest is not paid within 
a year, then he to pay A. his executors or administrators, 
the further sum of 78L in for the purchase of the pre- 
mises, &c. and A. dies within the year, and the money is 
paid the next day after, the mortgage is forfeited to his ad- 
ministrator ; yet A,’s heir may redeem, paying the 200/, and 
likewise the 78/, that was paid to the administrator. 1 Vern. 
488. 

So where A. for 550l. made an absolute assignment of a 
church lease for three lives to B., and B. by writing under 
his hand, agreed, that if A. paid 600/. at the end of the year, 
B. would convey; B. died, leaving C. his son and heir; two 
of the lives died, and the lease was twice renewed by C. 
and his father; and though it was near twenty years since 
the conveyance was made, yet the master of the rolls de- 
creed a redemption on payment of 550l. and the two fines. 
2 Vern. 84. 

‘A. lends money to B, to carry on certain buildings and 
takes a mortgage from him to secure 1600/. with interest; 
and by another deed, executed at the same time, takes a 
covenant from B, that he should convey to him, if he thought 
fit, ground-rents to the value of 1600/. at the rate of twenty 
years’ purchase; and on a bill brought to redeem, the master 
of the rolls decreed a redemption on payment of principal, 
interest, and costs, without regard to that agreement, but set 
aside the same as unconscionable; for a man shall not have 
interest for his money, and a collateral advantage besides for 
the loan of it, or clog the redemption with any by-agreement. 
2 Vern, 520. 

But though these and such like restrictions are relieved 
against, to make them answer the primary intention of the 
parties; yet if A, on a mortgage lends money at 5/. per cent. 
but agrees in the deed, that if the money were paid within 
three months after it became due, that he would accept of 
4l. per cent. and the mortgagor neglects to pay the interest 
within the time, equity will not relieve him, but he must pay 
51. per cent. ; for though the court relieves against unreason- 
able penalties, yet this is not so, for the mortgagee might 
have refused to lend his money under 5l. per cent. Preced. 
Chane. 150; 1 P. Wms. 653. ‘See post, ITI, ad finem. 

So if the mortgagee devises that the mortgagor should be 
remitted part of his mortgage-money, provided he pays the 
principal and interest within three days after his decease; if 
the condition be not performed, the remittance is lost; be- 


1 Fern. 
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cause, being a voluntary bounty, and not ex debito ji 
the party must take it as it is limited, for cujus est dare 
est disponere; and the court cannot relieve in this case) 4 
the day. 1 Ch. Ca. 52. $ 

But where in a mortgage there was a proviso, that if i 
interest was behind six months, that then the interest sh? 
be accounted principal, and carry interest; this, by M 
Comper, was decreed to be a vain clause, and of no use; ™ 
he said, that no precedent had ever carried the adv: 
interest so far, and that an agreement made at the tim 
the mortgage will not be sufficient to make future intel 
principal; but, to make interest principal, it is requisite 
interest be first grown due, and then an agreement con® 
ing it may make it principal. 2 Salk. 499. 

‘A distinction is made in chancery between an 
that the interest shall be raised, if not punctually 
for abatement thereof upon punctual payment. For 
former case it is considered as a penalty which the court 
equity will relieve against; but in the latter as a condi 
which must be strictly adhered to; in which case the di 
cannot have relief in equity after the day of payment elapsi 
because the abatement is to be upon a condition which 
performed. 3 Burr. 1874, 5. 
But though the condition on which the interest i 
abated must be strictly performed on the part of the mi 
gagor, yet the agreement for abatement is not conside! 
ai in the light of a condition as to be utterly defes 

gle 

































breach, See 2 Eden's R. 197; 1 M. & S. 1067 
The mortgagor, before forfeiture, and whilst it 
uncertain whether he will perform the condition at the 
limited or not, hath the legal estate in him; also after 
feiture he hath an soy of redemption; so that he is 
considered as owner and proprietor of the estate, uni 
equity of redemption be foreclosed; therefore may 
leases or any settlement thereof, which will bind his 
of redemption. (But they will not bind the mortgagee, " 
he is a party to the lease, &c.) 

‘The legal interest of the mortgagor after default is 5 

of a tenant at sufferance, not a tenant at will, since he 
be ejected without notice. 8 B. & C. 767; whereas an 
at will cannot be ejected on a demise laid previous @ 
determination of the will. 4 7. R. 680, And he is 
a tenant at will, entitled to his growing crops after U 
is determined. 1 7. R. 383; and see Dougl, 266, @ 
Id. 21; 9 B. & C. 245. So where a mortgage was mi 
with power to sell, if the money was not paid on 4%) 
day, the mortgagor continuing in possession, it was Ne 
an ejectment brought after the time was passed, that it 
be maintained without giving notice to quit or dem 
possession. 5 Bing. 421. 
And by the recent statute of limitations, (3 & 4 
e. 27.) no mortgagor is to be deemed a tenant at mi 
his mortgagee within the meaning of the seventh sectio 
lating to tenancies at will, 

AS to the nature of the estates of the mortgagor and 
gagee; it seems to be at length settled, that as the mort 
is considered as holding the estate, merely in the natllty 
pledge or security for payment of his money, a mon 
though in fee, (the legal estate in which descends to 
at law,) is considered in equity only as personal estate: 
Treat. Eq. lib. 8. 0. 1. § 3 & 13 in n. 

Hence as the mortgagor, till the equity of redemP 
foreclosed, is considered as owner of the land, it Wi g 
where a bill for redemption was brought against a mO 
in possession, and a decree accordingly, that the mo 
before the account taken, having presented to a ch 
became void, should revoke bis presentation, and i 0 

a) 


























































a person as the mortgagor or his vendee (he 
tracted to sell) should appoint. Preced. Chane. T1 








401. So even though nothing but the advowson 1 
gaged, and the deed contain a covenant that on any av’ 
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nottgagee should present. 3 Atk. 559. For, in such 
valine, ‘ough the presentation is not deemed the subject of 
PA ae therefore cannot be brought into the account, it 
and Jay ny eet beyond the securing of the principal debt 
an ul interest thereon ; which decision overrules that 
of the 1m, 403. The mortgagee may however grant leases 
ai Premises, and avoid such leases as have, since his 
f e, pou ate a his consent by the mortgagor, 
» Eg, lib. 3. ©. 1. § 3. 
mat 6 the estate of the mortgagor, though formerly doubted 
iy blih he had more than a right of redemption, it is now 
Shed that he hath an actual estate in equity, which 















possessio fratris, and may be a tenancy by 
n 603. 


payment of debts, 
the boa by tenants in tail under the recent statute 
“The manon of fines and recoveries, see Tail. 
0 eject rtgagee of a lease has the same title to relief against 
Ment for non- payment of rent, and upon the same 
h as the lessee against whom the recovery is had. 8 Anst. 








jortgage or trust.” And see the 
5, to the same effect. 
Ann, ©, 5, which requires that knights of the shire 
6007, per annum, and every other member 3002. 
the Pps, Erected, “ that no person shall be qualified 
by virto tause of Commons, within the meaning of the 
is tte Of any mortgage whereof the equity of redemp- 
Nin poy other person; unless the mortgagee shall have 
for fone ‘sion of the mortgaged premises for seven years 
; time of election,” 


i, 
tig, appeal to the House of Lords it was settled, that 
same overal mortgages or other incumbrances upon 
‘ite shay pat the first incumbrancer who has the legal 
peri e preferred to the second, and so on, according 
Zro, P. cae which their respective securities bear date, 
Jee 
q S in equity, that where several persons have 
lesta > he amongst them that has possession of the 
} May make all the advantages of it which the law 
ereby protect his title, although it be subse- 
f time; and his adversaries shall have no 
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will 
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luit 
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Ves. 246; 11 Ves, 618), but it has since been 
Person having the best right to call for the 


jure. 
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legal estate obtains no priority, unless he actually procures 
an assignment of such legal estate. 8 Price, 475. 

It has been said to be an established rule of equity, that 
a second mortgagee, who has the title-deeds without ‘notice 
of any prior incumbranee, shall in all cases be preferred ; 
because if a mortgagee lend money upon real property with- 
out taking the title-deeds, he enables the mortgagor to commit 
a fraud, 1 Term Rep. 762. But Lord Thurlow, C., after- 
wards observed upon this, that he did not conceive that the 
not taking the deeds was alone suflicient to postpone the 
first mortgagee ; if it were so, there could be no such thin, 
as a mortgage of the reversion; and he held, that a seer 
mortgagee in possession of the title-deeds was preferred only 
in cases where the first had been guilty of fraud or gross 
negligence. 2 Bro. C. R. 652, It seems, however, that 
fraud or gross negligence would be presumed, unless the 
mortgagee could show that it was impossible for him to obtain 
possession of the title-deeds, or that he had used the due 
and necessary diligence for that purpose. 2 Comm. 160, inn. 
See Treat, Lig. lib. 1. c. 8. §. 4; where the rule of equity is 
thus stated on the ground of a solemn judgment in the Court 
of Exchequer; “ that nothing but a voluntary, distinct, and 
unjustifiable concurrence on the part of the first mortgagee, 
to the mortgagor's retaining the title-deeds, shall be a reason 
for postponing his priority.” 

Whatever may be the value of the estate, it is of great 
importance to those who lend money upon real security, to 
be certain that there is no prior mortgage upon the estate ; 
for it has been long settled, that if a third mortgagee, who 
at, thes titaey off llacmuontage Aad Aani TOEN eA 
purchases the first mortgage, even pending a bill filed by 
the second to redeem the first, both the first and third mort- 
gages shall be paid out of the estate before any share of it 
can be appropriated to the second, ‘The reason assigned is, 
that the tind, by thus obtaining the legal estate, has both 
law and equity on his side, which supersede the mere equity 
of the second. And even Lord Hale held it right that the 
third should thus seize what he called tabula in naufragio, a 
plank in the shipwreck, and so leave the second to perish. 
See 2 Ventr, 887; 1 C. C. 162, 86, 149, But among mort- 
gagees, where none has the legal estate, the rule in equity, as 
has been already observed, is qui prior est tempore potior est 
2 P, Wms, 491; 1 Bro. C. R. 63; see also 2 Vern. 
81, 29, 525; 2 Atk, 52,347, If, however, the second or 
mesne incumbrancer has obtained a decree for an account, a 
subsequent incumbrancer cannot, by buying in the first in- 
cumbrance, defeat the effect of such decree, 3 Ath. 809. 
See Honblanque's Treatise of Equity, lib. 1. €. 4. § 25, Some 
reflections have been made by Mi Christian on the above 
doctrine, 2 Comm. 160, in n.; but it seems perfectly con- 
sistent with the maxim of law, vigilantibus non dormientibus 
servit lex. See Treat, Eg. lib. 3. €. 3. § 1. 

2. As a puisne mortgagee, by purchasing a prior incum- 
brance that brings with it the legal estate, may unite it with 
his own, and thereby protect himself from intervening 
charges on the property, so a first mortgagee having the 
legal estate may tack a subsequent sum advanced by him 
upon the former security to his prior mortgage, and thereby 
protect himself against mesne incumbrances. 2 Cha. Ca. 
20, 





















if there be first and second mortgagee, and the first 
lend money after the latter mortgage has been made, taking 
a judgment as security, he may tack this to his mortgage to 
protect himself against the second mortgagee, for he has the 
Tegal estate and the judgment, which, though it passes no 
interest presently in the land, operates as a lien, 2 Atk, 3525 
2 P. Wms, 494; 2 Ves. 662. 

But such subsequent advances must be without notice of 
the intervening incumbrances. Pre. Ch. 226; and they must 
be made to one who has a right to charge the estate, ` Nels. 
Rep. 153. 
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As to what is considered a sufficient notice in equity, see 
2 Powell on Mortgages, by Coventry, 1. 

3, It is well observed by Blackstone, that in Glanvil’s time, 
when the universal method of conveyance was by livery of 
seisin, or corporal tradition of the lands, no gage or pledge 
of lands was good, unless possession was also delivered to 
the creditor, for which the reason given is, to prevent sub- 
sequent and fraudulent pledges of the same land. Glanv. 
lib. 10. c. 8. And the Raita which have arisen, since the 
exchange of those public and notorious conveyances for more 
private and secret bargains, has well evinced the wisdom of 
our ancient law. 2 Comm. c. 10. p. 160. 

‘There is one case in which the legislature has thought 
proper to take from the mortgagor the equity of redemption, 
and to give the mortgagee an absolute estate in the land, 
that is, where the former is guilty of a fraud upon the latter 
by concealing prior incumbrances. For by the 4 & 5 W. § M. 
c. 16. it is enacted, that if any person shall borrow any money, 
and for payment thereof, or for any other valuable consider- 
ation, ‘tall voluntarily give a judgment, statute, or recogni- 
gance, and shall afterwards borrow any other sum of ano- 
ther, or for other valuable consideration become indebted to 
such other, and for securing the repayment and discharge 
thereof shall mortgage lands, or any part thereof, to the 
second lender, &c. or to any other in trust for or to the use 
of such second lender, &e. and shall not give notice to the 
said mortgagee, of such previous judgment, &c. in writing, 
under his hand, before the execution of the said mortgage or 
mortgages; unless such mortgagor or his heirs, upon notice 
given by the mortgagee, his heirs, &c. in writing, &c. 
attested by two witnesses, of any such former judgment, &c, 
shall within six months pay off the said judgment, &e. and 
all interest and charges, and procure the same to be vacated, 
&c., then the mortgagor or his heirs, &c. shall have no benefit 
or remedy against the said mortgagee or his heirs, &e. in 
equity or elsewhere, for redemption ; but the mortgagee shall 
hold the lands, &c. for such estate and term as was granted to 
the mortgagee, against the mortgagor, and all persons claim- 
ing under him, freed from equity of redemption, &c. 

‘And if any person who shall once mortgage lands for 
valuable consideration, shall again mortgage the same lands, 
or any part thereof, to any other person for valuable consi- 
deration, (the former mortgage being in force,) and shall not 
discover to the second mortgagee the former mortgage, in 
writing under his hand, such mortgagor, his heirs, &c. shall 
have no relief or equity or redemption against the second or 
after mortgagee, &e. And such second or third mortgagees 
may redeem any former mortgage, upon payment of the 
principal debt, interest, and costs of suit, to the proper mort- 
gagce, &e. 

But the statute does not bar any widow of any mortgagor 
from her dower, who did not legally join with her husband 
in such mortgage, or otherwise lawfully exclude herself. 

It hath been held, that this statute extends to assignees of 
a mortgagee; and that if a man mortgages certain lands to 
one man, and mortgages those lands with some others to 
another ; though this seems to be a case omitted out of the 
above statute against clandestine mortgages, yet if it appears 
to be a contrivance to evade it, as if an acre or two of land 
were only added, this will not exempt it; also a person, who 
will take advantage of the statute, must be an honest mort- 
gagee ; therefore, if a man has used any fraud or practice in 
obtaining a second mortgage, he shall not have the benefit of 
the statute. 2 Vern, 589, 590; 1 Eg. Ca. Ab. 220, pl. 5. 


IV. As soon as the estate is created, the mortgagee may 
immediately enter on the lands ; but is liable to be dispos- 
sessed, upon performance of the condition by payment of 
the mortgage-money at the day limited. And therefore the 
usual way is to agree that the mortgagor shall hold the land 
till the day assigned for payment; when, in case of failure 
whereby the estate becomes absolute, the mortgagee may 
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enter upon it, and take possession without any po 
law of being afterwards evicted by the mortgagor, to 
the land is now for ever dead. But here the courts of e 
interpose; and though a mortgage be thus forfeited, 
estate absolutely vested in the mortgagee, at the 
law, yet they will consider the real value of the tenem 
compared with the sum borrowed; and if the estate be 
greater value than the sum lent thereon, they will allow Ë 
mortgagor, at any reasonable time, to recall or rede 
estate, paying to the mortgagee his principal, interest, 
expences, And by the 7 Geo. 2. c. 20, after payment 
tender by the mortgagor of principal, interests, and costs, 
mortgagee can maintain no ejectment, but may be cot 
to re-assign his securities. See the statute at length, 
the end of this division. 
This reasonable advantage, allowed to mortg 
called the equity of redemption; and this enables a mort 
to call on the mortgagee, who has possession of his estate 
deliver it back, and account for the rents and profits rece! 
on payment of his whole debt and interest ; thereby 
the mortuum into a kind of vivum vadium. But, on the ol 
hand, the mortgagee may either compel the sale of the 
in order to get the whole of his money immediately ; ofi 
call upon the mortgagor to redeem his estate presently; 
default thereof to be for ever foreclosed from redeeming 
same; that is, to lose his equity of redemption without 
bility of recall. It is not, however, usual for mori 
take possession of the gnostgaged estate, unless wh 
security is precarious or small, or where the mort 
neglects even the payment of interest; when the mortt 
was frequently obli d to bring an ejectment and ti 
lands into his own hands, in the nature of a pledges 
pignus of the Roman law already alluded to ; ante, b 
it has now been determined that the mortgagee is not 
to bring an ejectment to recover the rents and profits 
estate; for where there is a tenant in possession by 
price to the mortgage, the mortgagee may at any tin 
him notice to pay the rent to him, and he may distrain 
the rent which is due at the time of the notice, and a 
all that accrues afterwards. Moss v. Gallimore, Doug 
(279). See Treat. Eg. lib. $0. 1, § 8. in n. 
A mortgagee, however, is entitled only to such ™ 
accrue due while he is in possession of the premises i 
therefore no claim for rents paid to a receiver app?! 
a suit for establishing the will of the mortgagor, ne 
standing, after such appointment, he gave notice to the 
to pay the rents to Himself, He should have movi 
court to discharge the receiver, 4 Russ. 464, 

Prior to the recent statute of limitations, if the mott 
had been twenty years in possession, the Court of OP 
in conformity to the time of bringing an ejectment 
not permit a mortgagor to redeem ; unless during 
time such mortgagor has been an infant or a marrit 
or unless the mortgagee admitted he held the estt 
mortgage, or there was some other special circumstant 
formed an exception to the general rule. 1 Æg. Abr 
2 Bro. C. R. 399; Treat. Eq. lib. 3. c.1. § 7. See 
99 ; 4 Dom. P. C. 27; and remarks of Plumer, M: R. g 
§ Walk. 63; 2 Jac. § Walk. 183. For the provisions 
statute, see Limitation of Actions, II. 1, 

aged by thet 

















































Where two different estates are mort, 
to the same person, one cannot be redeemed wit 
other. Ambl, 733. So of other securities give? 
mortgagor to the mortgagee. See Treat. Eq. Ub 
§ 9. See 2 Russ. 275. 

Although, after breach of the condition, 
simple is vested at common law in the mort 
of redemption being still inherent in the 
of redemption be foreclosed, the same right shall d 
and is vested in such persons as have a right to the 








case there had been no mortgage or ineumbrance W 
and as an equitable performance as effectually dê 
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of the 


imon Jaw, the con ee, as the legal performance doth at 


ion still hanging over the estate till 

fee ity is totally foreclosed; on hie Sonaatin see et 
oe ee a person who comes in under a voluntary 
of redemp may redeem a mortgage; and though such right 
the benek ae inherent in the land, yet the party claiming 
tae ‘he ìt, must not only set forth such right, but also 
19%. is the person entitled to it. Hard. 465; 1 Vern, 
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for that purpose ; according to the 
te, in the H e courts of equity, that the Personal 
OF the nuts of the executor, shall be employed in 
Uebteg adh eir, by whatever means the heir becomes in- 
benefit py Lit} for the personal estate having received the 
dge Tor acting the debt, the real is considered only as 
Modum aed its according to the common rule, qui sentit com- 
Ea iis, git debit ct onus. Prec. Chane. 477, See Treat. 
p nii 2% § 15 and ante, tit. Executor, V. 6. 
kd foundation it hath been frequently held, that 
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Bages he, been held otherwise; and that if a man mort- 
Minder ots M b and devises it to J, S, or A. for life, the re- 
tate, there ‘4 to B. that there the charge doth pass with the 
have ‘ppearing no intention of the testator that he 
is at discharged, 2 Chan. Ca, 84; 1 Chan. Ca. 
'stinction, however, between an heres hens 
lar devise, has been long since overruled, and 
levize, ern. 37, is now established law, 2 Ath. 48 
estatge Of à particular estate shall not only have h 
fXonerated out of the personal estate, but if 
iher estate expressly devised for payment of 
also n Personal estate be excepted or exhausted, 
g sort to such devised estates; and that al- 
t0 the Particular estate devised to him be devised sub- 
onal ea eabrances thereon, 2 P. Wms. 385. So if 
state be ox and there be no 
ea ried for pay ne but there 
rs ate, the devisee of a particular estate shall 
ice 4 Maad out of the descended estate, 2 th, 4505 
if the mort 53; 9 Ves. 447. See also Executor, V. 6. 
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> but aie shall not have the benefit of the personal 
St take it cum onere. 2 Salk, 450; 1 Vera, 
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Ve this benefit. 1 Vern. 37, But as to this last 
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It has likewise been held, that the heir of the mo 
shall have the benefit of the personal estate to pay off the 
mortgage, though there be no covenant in the mort 
deed for the payment thereof; because the mortgage-money 
is a debt whether there be any express covenant for its pay- 
ment or not, and the personal estate has had the benefit of it. 
2 Salk. 449 ; 1 Vern. 436; Preced. Chane. 61, 

But where a mortgage in fee was made redeemable at 
Michaelmas, 1702, or any other Michaelmas day following, 
on six months’ notice; and there was no covenant for pay- 
ment of the mortgage-money ; it was held by lord chancellor 
Comper, that the mortgagor having devised his personal estate 
to his wife and daughter, and having during his life paid the 
interest of the mortgage, the personal estate should not be 
applied in ease and exoneration of the real estate for the 
benefit of the heir at law; for, being no covenant for paying 
of the money, there was no contract at all between them, 
neither express nor implied ; nor would any action lie against 
the mortgagor to subject his person, to compel him to pay 
|,this money. But this was in nature of a conditional purchase, 

‘subject to he defeated on payment by the mortgagor, or his 
heirs, of the sum stipulated between rite at any Michaelmas 
day, at election of the mortgagor or his heirs; for here was 
an everlasting subsisting right of redemption, descendible to 
the heirs of the mortgagor, which could not be forfeited at 
law like other mortgages; therefore there could be no equity 
of redemption, or any occasion for the assistance of this 
court; but the plaintiffs might, even at law, defeat the con- 
veyance, by performing the terms and conditions of it; which 
were not limited to any particular time, but might be per- 
formed on any Michaelmas day, to the end of the world ; and 
since there was no covenant or contract, either express or 
implied, to charge the personal estate of the mortgagor, he 
thought there was no reason to lay the load of this debt upon 
that which was given to other persons. Preced. Chane, 423 ; 
2 Vern. 701. 

If an estate descends, subject to a mortgage, and the heir 
creates a new mortg: for securing the old debt and one 
contracted by himself, and fixes a new day of payment, he 
makes himself liable to both debts, notwithstanding he ex- 
empts his person and his property, except what is comprised 
in the new mortgage, from liability in respect of the same 
debts; and there is no equity for separating the aggregate 
debt and throwing any part of it on the estate which de- 
scended. 1 Sim. 435, 478. 

The 7 Geo. 2. c. 20. before alluded to, enacts, that where 
any action shall be brought on any bond for the payment of 
the money secured by mortgage, or performance of the co- 
venants therein contained; or where any action of eject- 
ment shall be brought by any mortgagee, &e. for the re- 
covery of the possession, and no suit shall be then cerek, 
in equity, for foreclosing or redeeming such mortgaged lands, 
if the person having right to redeem shall appear and become 
defendant in such action, and shall, at any time pending such 
action, pay unto such mortgagee, or in case of his, her, or 
their refusal, shall bring into court where such action shall 
be depending, all the principal money and interest due on 
such mortgage, and also all such costs as have been ex- 
pended in any suit at law or in equity upon such mortgage 
(such money for principal, interest, and costs, to be ascer- 
tained and computed by the court where such action is or 
shall be depending), the monies so paid, &e. shall be deemed 
and taken to be in full satisfaction and discharge of such 
mortgage; and the court shall discharge every such mort- 
gagor or defendant of and from the same accordingly, and 
shall, by rule of the same court, compel such mortgagee, at 
the cosis of such mortgagor, to assign, surrender, or re- 
convey such mortgaged lands, and deliver up all deeds, &e. 
relating to the title. 

And that where any bill or suits shall be filed or brought 
in equity by any person having or claiming any estate, right, 
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or interest in any lands, &c., by virtue of any mortgage, to 
compel the defendant to pay the plaintiff the principal money 
and interest, together with any sum due on any incumbrance 
or specialty, charged or chargeable on the equity of redemp- 
tion; and in default of payment to foreclose such defendant's 
right of equity of redeeming such mortgaged lands, &c. upon 
his admitting the right and title of the plaintiff, such court 
of equity shall at any time before such suit shall be brought 
to hearing, make such order or decree therein as it might or 
could have made therein,.in case the same had been regularly 
brought to hearing; and all parties to such suit shall be 
bound by such order or decree, to all intents and purposes, 
as if the same had been made at or subsequent to the hearing 
of the cause. 

This act not to extend to any case where the pera against 
whom the redemption shall be prayed, shall (by writing 
under his hand, or the hand of his attorney, &c. to be de- 
livered, before the money shall be brought into court at law, 
to the attorney or solicitor for the other side) insist either 
that the party praying a redemption has not a right to re- 
deem, or that the premises are chargeable with other or dif-7) 
ferent principal sums than what appear on the face of the 
mortgage, or shall be admitted on the other side ; nor to any 
cause where the right of redemption to the mortgaged lands 
shall be controverted or questioned by or between different 
defendants in the same cause; nor shall be any prejudice to 
hy subsequent mortgagee or subsequent incumbrancer. 

f a mortgagee recovers possession of the mortgaged pre- 
mises under a judgment in an undefended ejectment, the 
court has no jurisdiction to restore, on payment of the debt, 
interest, and costs, the possession to the mortgagor who has 
not appeared. 4 Taunt. 887. 

But if the recovery is had against a tenant of the mort- 
gagor, the court will set aside the judgment, and let in the 
mortgagor to defend as landlord, that he may be in a con- 
dition to apply to the court to stay proceedings. See the 
terms of the statute, Ibid. 

In an ejectment on a forfeiture for not paying mortgage 
money, the defendant is entitled to have the proceedings 
stayed under the above statute, on payment of principal and 
interest, with the costs.incurred i Taw and un ects paient 

aying any bygone interest or the expense of preparing the 
ENa LEAN any assignmentof it. 1 Dowl. P. C. 359; 
and see 2C. § J. 613, 

Tt was heretofore held, that if a contract were made in 
England for a mortgage of a plantation in the West Indies, 
no more than legal interest might be paid; and that a cove- 
nant in such mortgage for payment of 8 per cent. interest 
would be within the statute of usury, notwithstanding this 
were the rate of interest where the lands lay, But now this 
point is settled by the 3 Geo. d. c. 47. § 2, which enacts 
that all mortgages made in Great Britain of lands, &c. in 
Ireland or the West Indies, and all collateral securities for 
the same, and for the interest thereon, shall be as good and 
effectual as if made and entered into in the country, island, 

te, where the lands, &c, mortgaged, lie; and no person 
shall be liable to the penalties of the statute of Anne, for re- 
covering interest on die sums lent, so as the interest do not 
exceed the rate of interest in the country, island, &c, where 
the lands lie. 

If the mortgagee assign the mortgage, with the concur- 
rence of the mortgagor, all money really and bond fide paid 
by the assignee, that was due to the mortgagee, shall be 
considered as principal, and the assignee shall haye interest 














upon the interest then due, and paid by him, as well as upon | 


the principal originally lent, 2Ch. Ca. 67, 68, 258; 1 Vern, 
169; 2 Vern. 135. As to the other cases in which interest 
shall become principal, see 2 Powell on Mortgages, ¢. 5. 

A remainder-man can force the tenant for life to keep the 
interest down if the land be charged; but cannot directly 
compel him to redeem, though indirectly he may, by pur- 
chasing in the mortgage ; when the tenant for life must pay 
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one-third, or part with the possession. Rep. Eg. 69. 
5 Ves. 99; 9 Ves. 560. 

Arrears of interest are only recoverable for six y 
See Limitation of Actions, II. 

By the 1 Wm. 4. c. 60. § 3. the Lord Chancellor may © 
rect the committees of mortgagees, who are lunatics, to © 
vey the mortgaged estates to such persons as he shall tl 
proper. See further Lunatic. 

By § 6. infant mortgagees are empowered, by the direct 
of the Court of Chancery, to convey lands vested in th 
to such persons as the court shall think proper. 

And by § 7. infant mortgages of land within the jm 
tion of the courts of Lancaster and Durham, may convey 
same by the direction of those courts. 5 

§ 14. Mortgage money belonging to infants is to be P 
into the Bank, or as the court shall direct, 

§ 19. The husbands of female mortgagees are to be d 
trustees within the act. 

For the general provisions of this statute, see Trust. 

For the law with respect to devises of mortgaged e€ 
see Will. 

For further matter relative to mortgages, see Powel, 
Mortgages; Bac, Abr. ; Vin, Abr.; Treat. Eq. ; and @ 
















Dig. F 
ÑIORTGAGOR. Ts he who mortgages or pawns Ú 
lands ; as he to whom the mortgage is made is called g 
MORTGAGEE, 
MORTH, murder; Sax. morth, death; morthlaga, a0 
derer or manslayer, | Morth-luge, homicide or murder, %4 
MORTIFICATION. See Mortmain. 4 
MORTITIVUS. Dead of the rot, applied to sheep 
lambs. Mon. Angl. ii. 114. 4 
MORTMAIN, manus mortua, from the French mort, ™ 
and maine, manus. Cowell, Skene, Hottoman.| An alien 
of lands and tenements to any guild, corporation, oF 
ternity, and their successors, as bishops, parsons, vical§y 
which could never be done without the king’s licences. 
that of the lord of the manor, or of the king alone, if 1 
immediately holden of him, The reason of the name’ 
be ERZEST hence, because the services and other E 
fits due, for such lands, as escheats, &c. should not Wi 
such licence come into a dead hand, or into such a hi 
were dead, and so dedicated unto God, or pious uses, 
be abstractedly different from other lands, tenements, 0 
reditaments, and never to revert to the donor, or any 
poral or common use. Magna Carta, c. 36, 
Polydore Virgil, in the seventeenth book of his Ch 
mentions this law, and gives this reason of the name; 
legem hanc manum mortuam vocarunt, quod res si 
collegiis sacerdotum, non utique rursus venderentur velut 
hoc est, usui aliorum mortalium in perpetuum adepte M 
Lex diligenter servatur, sic, ut nihil possessionum ordint 
dotali à quoquam detur, nisi regis permissu; but the s 
of mortmain are in some manner abridged by 39 El 
by which the gift of lands, &c. to hospitals is permi 
without obtaining licences in mortmain. But see post gr 
Hottoman, in his Commentaries, De verbis Feudalibus 
Manus mortua, hath these words: Manus mortua locadh 
quae usurpatur de iis, quorum possessio (ul ita dicam) pe 
talis est, quia nunquam Teen habere desinunt : qu y 
res nunquam ad priorem dominum revertitur, nam mate 
possessione dicitur mortua per antiphrasin pro immor" ig 
Petrus Bulluga in speculo Pecan fol. 76, Jus 
tionis est licentia capiendi ad manum mortuam : to the 
read Cassan, de Consuet. Burgund. p, 348, 387, 118 
1201, &e. Skene de verb. signif. saith, Dimittere t 
manum mortuam est idem atque dimittere ad multitud 
universitatem, quæ nunquam moritur, idque per anti 
à contrario sensu, because commonalties never die. he! 
William the Conqueror, demanding the cause WhY Wg 
quered the realm by one battle, which the Danes cow 
do by many, Frederick, abbot of St. Albans, answe™ 



























MORTMAIN, 
op estan Was, because the land, which was the maintenance 
and for th men, was given and converted to pious employers, 
queror sag natenane of holy votaries ; to whieh the son- 
Were enfe sa hat if the clergy were so strong, that the realm 
invasion (led of men for war, and subject by it to foreign 

A od aid it, Therefore he took away many of 
Ce | Jats of the abbot, and of others also. Speed. 418 b. 
The hari ests 75, 
ie Mindation of all the statutes of mortmain was Magna 
for any to giyo ay tt is declared, that it shall not be lawful 
the ante ne his Jands to any religious house, and to take 
Pain that ga egn to hold of the same house, &e. upon 
t i af git shall be void, and the land shall accrue to 
ands wh ae fee,” This statute is interpreted to extend 
though qo C} @ religious house kept in their own hands, 
house, o Iu pe tiem not back again to hold of the same 
2 Inst. 75, 
ttatugg sesiastical persons found means to creep out of the 
Making W eee lands holden of themselves, or by 
Tage oes for a long term of years, &e. wherefore by 
igio,;, COMMonly called the statute of mortmain, or de 


religiosi, 
iosis, re 
be » Do persons religious or others whatsoever, shall 


any palmy lands or tenements, or under the colour of 
same, or ease, or by reason of any other title, receive the 
or by any other craft shall appropriate lands in any- 
Within „ OMe into mortmain, on pain of forfeiture; and 
enter; aie after the alienation, the lord of the fee may 
time to th he do not, then the next immediate lord, from 
All the Jorg? May. enter in half a year; and for default of 
ds entering, the king shall have the lands so alien- 
i ioe and may enfcofl others by certain services, &c. 
4 re tatute extended only to gifts, alienations, 
sion a en eccle: iastics and others, they found out an 
s0 of this statute; for pretending a title to the 


Whi ‘3 > s 
sng an thay meant to gain, they brought a feigned action 























waè tenant of the land, and he by consent and col- 
is to make default, and thereupon they recovered 
entered by judgment of law; so that the sta 
3 Edw. 1, ¢. 82. 


land, 

tate Pogy, ad 
Which it ia h 
Mand, A 
Tego 









all 
ise, the lord of the fee shall 


And by 34 y, 
ortmas 24 Edw, 1. st, 8. lands shall not. be alienated in 
h» Where there are mean lords, without their con- 
Where the Sd under hand and seal; nor shall any thing pass 
otwithstanct serves nothing to himself, 
t bein, h ing all these statutes, ecclesiastical persons 
Covery) 8 able to get lands, by purchase, gift, lease, or re- 
ther Ptecured Jands to be conveyed by feoflinent, or in 
Use of hats, to divers other persons and their heirs, to the 
ga and their successors, whereby they took th 
hist 75. To bar this, the 15 Rich. 2. e. 5. was 
cts, “that no feoflinent, & 
em dvowsons, or other posse 
any 1 ytteal persons, or wh reof they 
be made withont licence of the k 
Pon pain of forfeiture.” 
34 Edw. 1, € 

















all take the 
ng, and of the 

These statutes, 7 Hdw. 1 ; 
3 15 Rich. 2 55 extend 
after mentioned are in 
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nds not to corporations, where there is a 
lands in mortmain; as in London, a free- 











pay 0 z A 
Yin meee Scot and lot, may devise all his lands in the 
Md notwig > Without licence, 1 Lol. Abr. 556. 
'stinding this, previous to the 9 Geo, 2. e, 36. 
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any man might give lands, tenements, &e. to any persons and 
their heirs, for finding a preacher, maintenance of a school, 
reparation of churches, relief of the poor, &c. or for any 
like charitable uses; though it was said to be good policy 
on every such estate to reserve a small rent to the feoffer 
and his heirs, when the feoffees should be seised to their own 
use, and not to the use of the feoffer; or if a consideration 
of a small sum be expressed, the 23 Hen, 8. cannot by any 
pretence make void the use. 1 Rep, 24; 11 Rep. 70; Wood's 
Inst. 303 ; but see post. 

‘A more clear and concise account of the rise, progress, 
and effect of these statutes will be found to be contained in 
the following extract from the Commentaries, vol. 2. c, 18, 

Alienation in mortmain is an alienation of lands or tene- 
ments to any corporation, sole or aggregate, ecclesiastical or 
temporal. But these purchases having been chiefly made by 
religious houses, in consequence whereof the lands became 
perpetually inherent in one dead hand, this hath occasioned 
the general appellation of mortmain to such alienations ; and 
the religious houses themselves to be principally considered 
in forming the statutes of mortmain. 

By the common law any man might dispose of his lands 
to any other ES man at his own discretion, especially 
when the feudal restraints on alienation were worn away 3 
yet in consequence of these it was always and still is neces- 
sary for corporations to have a licence in mortmain from the 
crown to enable them to purchase lands; for as the king is 
the ultimate lord of every fee, he ought not, unless by his 
own consent, to lose his privilege of escheats and other feudal 
profits, by the vesting of lands in tenants who can never be 
attainted or die, See F. N. B. 221. And such licences of 
mortmain seem to have been necessary among the Saxons, 
above sixty years before the Norman conquest, Seld. Jan. 
Angl. l. 2. § 45. But besides this general licence from the 
king, as lord paramount of the kingdom, it was also re- 
quisite, whenever there was a mesne or intermediate lord 
between the king and the alienor, to obtain his licence also 
(upon the same feudal principles) for the alienations of the 
ific land ; and if no such licence was obtained, the king 
or other lord might respectively enter on the lands so alien- 
ated in mortmain as a forfeiture. ‘The necessity of this li- 
cence from the crown was acknowledged by the Constitutions 
of Clarendon, c. 2. (a. D. 1164), in respect of advowsons, 
which the monks always greatly coveted, as being the ground- 
work of subsequent appropriations. . Yet such were the in- 
fluence and ingenuity of the clergy, that notwithstanding this 
fundamental principle, the largest and most considerable do- 
tations of religious houses happened within less than two 
centuries after the Conquest. And when a licence could not 
be obtained, the contrivance seems to have been this: that 
as the forfeiture for such alienations accrued in the first place 
to the immediate lord of the fee, the tenant who meant to 
alienate first conveyed his Jands to the religious house, and 
instantly took them back again, to hold as tenant to the mo- 
nastery; which kind of instantaneous seisin was probably 
held not to occasion any forfeiture; and then by pretext of 
some other forfeiture, surrender, or escheat, the society en- 
tered into those lands, in right of such their newly acquired 
seigniory, as immediate lords of the fee, But when these 
dotations began to grow numerous, it was observed that the 
feodal services ordained for the defence of the kingdom, were 
every day visibly withdrawn; that the circulation of landed 
paper from man to man began to stagnate; and that the 
lords were curtailed of the fruits of their seignories, their es- 
cheats, wardships, reliefs, and the like; and therefore to pre- 
vent this, it was ordered by the 2d of King Henry the Third’s 
great charters, and afterwards by that printed in our common 
statute-book, that all such attempts should be void, and the 
land forfeited to the lord of the fee. See 9 Hen. 3. c. 36. 

But as this prohibition extended only to religious houses, 
bishops and other sole corporations were not included therein ; 











































and the aggregate ecclesiastical bodies found many means to 
apon: of ay statute, by buying in lands that were bond 
fide holden of themselves as lords of the fee, and thereby 
‘evading the forfeiture; or by taking long leases for years, 
which first introduced those extensive terms for one thousand 
or more years, which are now so frequent in conveyances. 
This produced the statute de religiosis, 7 Edw. 1, which pro- 
vided that no person, religious or other, whatsoever, should 
buy, or sell, or receive, under pretence of a gin or term of 
years, or anyother title whatsoever, nor should by any art or 
ingenuity appropriate to himself any lands or tenements in 
mortmain; upon pain that the immediate lord of the fee, or 
on his default for one year, the lords paramount, and in de- 
fault of all of them, the king might enter thereon as a for- 
feiture. 

This seemed to be a sufficient security against all alien- 
ations in mortmain; but as these statutes extended only to 

ifts and conveyances between the parties, the religious 
bees now began to set up a fictitious title to the land, 
which it was intended they should have, and to bring an ac- 
tion to recover it against the tenant, who by fraud and collu- 
sion made no defence; and thereby judgment was given for 
the religious house, which then recovered the land by sentence 
of law, upon a supposed prior title; and thus they had the 
honour of inventing those fictitious adjudications of right 
which afterwards became the great assurance of the kingdom, 
under the title of common recoveries. But upon this the stat. 
West. 2. 13 Edw. 1, c. $2. enacted that in such cases a jury 
shall try the true right of the demandants or plaintiffs to the 
land, and if the religious house or corporation be found to 
have it, they shall still recover seisin, otherwise it shall be 
forfeited to the immediate lord of the fee, or else to the 
next lord, and finally to the king, upon the immediate or 
other lord’s default, And the like provision was made by 
the succeeding chapter, 33, of the same statute, in case the 
tenants set up crosses on their lands (the badges of knights 


templars and hospitallers,) in order to protect them from the 
feodal demands of their lords, by virtue of the privileges of 


those religious and military orders. So careful indeed was 
this prince to prevent any future evasions, that when the sta- 
tute of quia emptores, 18 Edw. 1. abolished all sub-infeuda- 
tions, and gave liberty for all men to alienate their lands, to 
be holden of their next immediate lord, a proviso was in- 
serted that this should not extend to authorize any kind of 
alienation in mortmain, See 18 Edw. 1. st. 1. 33; 2Jnst. 
601, And when afterwards the method of obtaining the 
king's licence by writ of ad quod damnum, was marked out 
by 27 Edw. 1. st. 2. it was further provided by 34 Edw. 1. 
st, 3, that no such licence should be effectual without the 
consent of the mesne or intermediate lords. 

Yet still it was found difficult to set bounds to ecclesiastical 
ingenuity ; for when they were driven out of all their former 
holds, they devised a new method of conveyance, by which 
the lands were granted, not to themselves directly, but to 
nominal feoffees to the use of the religious houses; thus dis- 
tinguishing between the possession and the use, and receiving 
the actual profits, while the seisin of the lands remained in 
the nominal feoffee, who was held by the courts of equity 
(then ynder the direction of the clergy) to be bound in con- 
science to account to his cestui que use for the rents and emo~ 
uments of the estate : and it is to these inventions that our 
practisers are indebted for the introduction of uses and trusts, 
the foundation of modern conveyancing. But they did not 
long enjoy the advantage of their new device, for the 15 R. 2, 
c, 5. enacts, that the lands which had been so purchased to 
uses, should be amortised by licence from the crown, or else 
be sold to private persons; and that for the future, uses shall 
be subject to the statute of mortmain, and forfeitable like the 
lands themselves. And whereas the statutes had been eluded 
by purchasing large tracts of land adjoining to churches, and 
consecrating them by the name of church-yards, such subtile 
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imagination is also declared to be within the comp 
statutes of mortmain. And civil or lay corporations, 
as ecclesiastical, are also declared to be within the mis¢ 
and of course within the remedy provided by those s3 
laws: and lastly, as during the times of popery, lands 
frequently given to superstitious uses, though not to an 
porate bodies, or were made liable in the hands of heirs 4 
devisees, to the charge of obits, chaunteries, and the 
which were equally pernicious in a well-governed stati 
actual alienations in mortmain; therefore at the dawn © 
Reformation, the 23 Hen. 8. e. 10. declares, that all fut 

ants of lands for any of the purposes aforesaid, 
longer term than twenty years, shall be void. 

uring all this time, however, it was in the power of | 
crown, by granting a licence of mortmain, to remit 
feiture, so far as related to its own rights, and to enabli 
spiritual or other corporation to purchase and hold any 
or tenements in perpetuity; which prerogative is ded 
and confirmed by the 18 Edw. 3, st. 3. c.3. But as d 
were conceived at the time of the Revolution, how far 
cence was valid, since under the Bill of Rights, the king 
power to dispense with the statutes of mortmain, bya 
of non obstante, which was the usual course, though it sé 
have been unnecessary (see Co. Lit. 99); and as by the 
dual declension of mesne seignories, through the ong 
ration of the statute of quia emptores, the rights of 
mediate lords were reduced to a very small compass; it 
therefore provided by 7 & 8 Wm. 3. ¢. 37. that the crown 
the future, at its own discretion, may grant licences to 
or take in mortmain, of whomsoever the tenements ™ 
holden. 

After the dissolution of monasteries under Henry 
though the policy of the next Popish successor affecté 
grant a security to the possessors of abbey lands, 3 
order to regain so much of them as either the zeal or 
of their owners might induce them to part with, the 
of mortmain were suspended for twenty years by I 
P. § M. c.8; and during that time, pence or tenen 
were allowed to be granted to any spiritual corporation 
out any licence whatsoever. 

By the 89 Eliz. c. 5. the gift of lands, &e. to hosp 
permitted without obtaining licences of mortmain. 
Hospitals. 

Afterwards, for the augmentation of poor livings) #! 
enacted by 17 Car, 2. c. 3. that appropriators may am 
great tithes to the viearages; pete that all benefices 
1007. per annum may be augmented by the purchase 
without licence of mortmain in either case; and the 
provision hath been since made in favour of the 
of Queen Anne's bounty. 2 & 3 Anne, e. 11. § 4 
15 Car. 2, c. 17. as to the incorporation of commi 
for Bedford Level; and 22 Car. 2. c. 6, and other 
for the sale of the fee-farms rents of the crown, 

It hath also been held, that the 2% Men. 8. c. 10. Ð 
mentioned did not extend to any thing but sw perstitions 
and that therefore a man may give lands for the maint 
of a school, an hospital, or any other charitable uses 4i 
24, But as it was apprehended from recent experiene® 
persons on their death-beds might make large and impi 
dent dispositions, even for these good purposes, and dtg 
the political end of the statutes of mortmain ; it is 


money to be laid out thereon, shall be given for ot © 
with any charitable uses whatsoever, unless by deed ind 
executed in the presence of two witnesses, twelve Fi 
months before the death of the donor, and enrolled, 
Court of Chancery, within six months after its executi 
cept stocks in the public funds, which may be transi 
within six months previous to the donor's death) ; an gp 
such gift be made to take effect immediately, and Ke d 
power of revocation; and that all other gifts shall 
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two universities, their coll , and the scholars upon 
ae foundation of the colleges of ie, Winchester, and West- 
an T, are excepted out of this act; but such exemption 
dered with a proviso that no college should be at li- 
to ore Purchase more advowsons than were equal in number 

Mmoiety of the fellows; or where there were no fellows, 
This ety of the students ‘upon the respective foundations. 

restriction has, however, since been repealed. See 




















corporeal or incorporeal, whatsoever, nor any 
of money, goods, chattels, stocks in the public 
ies for money, or any other personal estate what- 
to be laid out or disposed of in the purchase of a 
alien’ tenements, or hereditaments, shall be given, granted, 
a a ted, released, transferred, assigned, or appointed, 
Persons, Bae or settled to or upon any person or 
Yate op pa ies politic or corporate, or otherwise, for any es- 
cumberea Tarat. whatsoever, or any ways charged or in- 
for the bones eny Person or persons whatsoever, in trust or 
h P enefit of any charitable uses whatsoever, unless such 
p Ppolntment, conveyance, or settlement of any such 
a Bio or hereditaments, sum or sums of money, 
estate (other than stocks in the public funds), 
are made by deed indented, sealed, and delivered in 
ence of two or more credible witnesses, twelve ca- 
Months at least before the death of such donor or 
e inro G uding the days of the execution and death), and 
six eale i his majesty's High Court of Chancery, within 
x months next after the execution thereof; and 
stocks be transferred in the public books usually 
a fia transfer of stocks, six calendar months at least 
of the "3 leath of such donor or grantor (including the days 
el pionir. and death); and unless the same be made to 
Mediatel, na Possession for the charitable use intended im- 
Ofte of rom the making thereof, and be without any power 
or ins 10n, reservation, trust, condition, limitation, clause, 
n nent whatsoever for the benefit of the donor or 
s or any 
le 2d se 
h Meumb; 
€ said. 



































2, e, 36. has been uniformly construed 
and equity, so as to give it its full force 


ement has been given 
as did not manifestly 


2 52; and Attorney-Gen. v. 
A in Highmore's Charitable Uses. 

Shay a mortgage, or of a term of years, or of a rent- 
thar ands, to a charity, is not good. It has been urged 

e statute, “ that the lands shall not be 
ttled for any estate or interest whatsoever, or 
ed or incumbered,” relate merely to the case 
ing his own lands for the benefit of a charity, 


may ultimately vest in the mortgagee ; 
ded from a right of foreclosure ; and 
Siuest of a real security to a charity is in its 
ee Cro, Car, 37; Atk. 605; 2 Ves. 44, 5475 
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1 Bro. C. R. 2715 and Highmore's Char. Uses ; as to the in- 
direct way in which this may be in some manner affected, by 
marshalling the assets, so as to pay the debts out of the mort- 
gage, and leave the personal estate free to answer the legacy 
to the charity; a matter in which the courts of equity are 
very nice and careful. 

A testatrix, after charging her estate with the payment of 
an annuity, devised the same to G, S., his heirs and assigns 
for ever; expressing her wish and desire to be, that G, S. in 
his lifetime should convey the estate to some charitable uses, 
the choice of which was left entirely to his discretion ; and, 
subject to this, G. S. was to enjoy the estate to his own use for his 
life. This was held to be void as to the devise in fee under the st. 
9 Geo, 2. Under § 4, of that act, the estate given, and not merely 
the trust, is made void, and the legal estate, upon the death of 
the devisee for life, descended on the heir at law. By codicils 
to the will, certain legacies were bequeathed, charged upon 
the estate; and a power was given to G. S. (who was also 
named executor) to cut down timber to pay them; and in- 
terest was directed to be paid by him to legatees after the 
expiration of two years; but these personal charges were 
not construed to raise by implication the express estate for 
life given to G. S. into an estate in fee. 2 B. & A. 710. 

Money for which there is a lien on real estate cannot be 
given in mortmain; therefore, where a testator had contracted 
to sell his real estate, and he bequeathed the purchase-money, 
which was unpaid, to a charitable use, it was determined that 
the bequest was void. 1 Russ. § M. 71. 

Money left to repair parsonage-houses, or to build upon 
land already in mortmain, is held not to be within the statute. 
1 Bro, C. R, 444; Ambil, 373, 651; and see 4 Russ, 342, 
But where a testator directed a sum of money to be laid out 
in building a chapel, the bequest was declared void; the 
settled rule of construction being, that a direction to build 
is to be considered as including a direction to purchase land 
for the purpose of building, unless the testator distinctly 
points to land already in mortmain. 3 Russ. 456. So a le- 
gacy to the corporation of Queen Anne's bounty is void, as 
by the rules of the corporation it must be laid out in land. 
1 Bro. C. R. 13, in note. 

Although, however, the statute prohibits the gift of money 
or personal estate, to be laid out in lands, for charitable uses, 
yet, as has been already hinted, money, &e, given generally, 
is not forbidden: so also the residue of a personal estate 
hath been decreed not to be within the act ; and if money be 
given to be laid out “in lands or otherwise” to a charitable 
use, such devise is good; by reason of the option thereby 
given to lay it out in personal securities, which are not re- 
strained by the statute, unless they are converted into land. 
See Sarei, v. Hollins, A, D. 1740; Grimmett v. Grimmett, 
A.D. 1754; cited in Mighmore's Charitable Uses. 

The statute had the effect of making void many devises 
and bequests to the governors of Queen Anne’s bounty ; 
but this was remedied by the 43 Geo. 3. c, 107, which in sub= 
stance exempted the 2 & 3 Anne, c. 11, from its operation, 

By the exemption in the 4th section of the statute, in favour 
of the universities, any land, or personal estate to be laid out 
in land, may still be disposed of in trust for their benefit, or 
for any lee therein, as it might have been before the 
making of the act, But the extension to the colleges of 
Eton, Winchester, and Westminster, seems confined to any 
disposition “for the better re and maintenance of the 
scholars only upon those foundations,” so that a devise to 
those colleges for any other purpose would apparently be 
declared void. Highm. Char, Uses, 

Section 5, of the statute was made to prevent successions 
in colleges from happening so rapidly, as that fit members 
might not be left either to govern the college or to succeed 
to the vacant benefices, By 45 Geo, 8. c. 101. reciting “ that 
the said restriction had been found by experience to operate 
to the prejudice of such colleges, by rendering the succession 
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too slow,” the said section of the said statute 9 Geo. 2. was 
repealed. 

‘The concluding section of the statute exempts all estate 
real or personal in Scotland from the restraints imposed on 
those in England. A case has occurred where an estate in 
Treland was devised to charitable uses in Ireland. 1 Bro. C. 
R. 27. There does not appear any case where estates either 
in Scotland or Ireland were devised to charities in England ; 
though it may be concluded, if the charities were incor} porated, 
and so became capable of taking, such a devise would not be 
void. Upon the same principles a devise of lands, or of 
a rent-charge on lands, in the West Indies, to a charity in 
England, is good. Instances of the latter have actually oc- 
curred, and the executors or heirs at law never thought of 
contesting the devise against the charity, Highmore, Char. 
Uses. 

In the case of a legacy in South Sea annuities bequeathed 
for the maintenance of poor labourers in Edinburgh and 
towns adjacent, the Court of Chancery was of opinion, that 
no directions could be given there as to the distribution of 
the money; that belonging to another jurisdiction, viz. to 
some of the courts in Scotland ; and therefore directed that 
the annuities should be transferred to such persons as the 

Jaintiffs should appoint, to be applied to the uses of the will, 

ee Ambl. 236. 

‘A Scotchman, who resided in Montrose, made a journey 
to London to transact some business, and being suddenly 
taken ill, he there made his will, whereby he gave the re- 
sidue of his personal estate to trustees (of whom some, but 
not all, were resident in Scotland) on trust to lay out the 
same in purchase of lands, or rents of inheritance, in fee 
simple, for the intent expressed in an instrument of same 
date with his will; by which instrument he directed the said 
trustees to pay the rents annually to certain other trustees, 
who were at all times to be persons residing within twenty 
miles of Montrose, to be by them applied to the relief of 
indigent ladies in Montrose, or within twenty miles of the 
town.—Held, that the bequest was void (under the Mortmain 
Act), on the groiind that the will was made in England, in 
the English form, and said nothing as to laying out the 
money in Scotch purchases. ttorney-Gen. v. Mill, 3 Russ. 
828; and see Dow. § C. 894, S. C. 

Courts of equity have by several decisions favoured devises 
if made for intended charities, though they were not in esse 
at the time of the making the will. See Highmore. 

An opinion prevailed, that where a full and valuable con- 
sideration was given for lands purchased for charitable uses, 
it was unnecessary to comply with the requisitions of the 
9 Geo, 2. c. 86, with respect to the sealing, attesting, and en- 
rolling of the conveyance ; whereas the provision in the sta- 
tute on which the misapprehension arose, was only intended to 
prevent deeds from being avoided by the death of the grantor 
within twelve months afterwards, Many purchases were 
made under this belief, which are rendered valid by the 
9Geo. 4. c. 85; but the act does not dispense with the pre- 
scribed formalities in deeds subsequently executed. 

It is incident to every corporation to have a capacity to 
purchase lands for themselves and successors; and this is 
ree true at common law, 10 Rep. 80. But they are 
excepted out of the statute of Wills, 34 Hen, 8. c. 5.; so that 
no devise of lands to a corporation, except for charitable 
uses, by 43 Eliz. c. 4, which exception is again greatly 
narrowed by the above st. 9 Geo. 2. e. 36. So that now 
a corporation, whether ecclesiastical or Jay, cannot purchase 
without licence from the crown, though that capacity seems 
to be vested in them by the common law. And such cha- 
ities whic hava "not this licence;-which is now granted by 
act of parliament, charter of incorporation, or letters-patent, 
are reduced to the necessity of choosing from among them- 
selves certain persons to be trustees, and to purchase in their 
names, and to take the lands in trust for the charity; for if 
they were bought in the name of the institution, not being 
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incorporated, they would instantly vest in the cro 
forfeiture in mortmain. Highmore on Charitable Uses. 

It frequently happens that a donor or testator is not 
furnished with the correct title of the hospital .or instit 
to whose charitable designs he wishes to contribute: 
obviate this difficulty, it appears that a statute was 
14 Eliz. c.14, evidently made for the benefit of Èh 
Hospital, St. Thomas's, and St. Bartholomew’s, but ini 
ing also all other hospitals, declaring “ that all gifts 
legacies, by will, feoffment, or otherwise, for relief of # 
poor in any hospital, then remaining and being in esse, 
be as valid, according to the true meaning of the donor, 
the said corporation had been rightly named.” The samet 
then recites one preceding, and explains “ that the wat 
Master or Guardian of any hospital mentioned therein, 
intended and meant of all hospitals, Maisons-dieus, 
houses, and other houses ordained for the sustentati 
relief of the poor; and shall be so expounded and 
for ever.” It has been decided that the 18 Eliz. e. 10 
which this refers, extends to all manner of hospitals, whet 
incorporated by name of master or warden, or any 0 
name; or whether a sole corporation, or aggregate of mi 
5 Co. 14, b.; 11 Co, 76, a; Palmer, 216. See High 
Charitable Us 

By 48 Geo. 3. c. 108. for promoting the building and P 
viding churches and chapels, and houses for ministers 
churchyards and glebes (in England and Ireland), proprii 
of land may, by deed inrolled, or by will execute 
months before death, give land not exceeding five acri 
paly not exceeding 5007.) for the purposes of tl 

y 51 Geo, 3. ¢, 115. the king may vest lands in any Pí 
for building any church, chapel, parsonage house, &c. 
by § 2. of the same act, rectors or vicars may (with com 
of the bishop) el part of their glebe land (not exci 
one acre) for the site of a new church or churchyard: 
54 Gee '» 117. rectors and vicars in Ireland, are em] 
ered (with consent of the bishop) to grant an acre ol 
glebe land for the site of a new church or churchyard. 
55 Geo. 3. c. 147. (which does not appear to extend to 
land,) spiritual persons are enabled to exchange the M 
sonage or glebe houses, or glebe lands belonging to, 
benefices, for others of greater value, or more conven 
situated ; and also to purchase and annex lands to bee 
glebe. By 56 Geo, 3, e. 141, (which also appears to be 
fined to England,) ecclesiastical corporations, or Bie 
persons being a corporation sole, are empowered to sel 
adjoining to churchyards, for the purpose of enlargi 
By 58 Geo. 3, c. 45, (amended and rendered more efta 
by 59 Geo. 3. c, 184, and 2 & 3 Will. 4. c. 61.) for bw 
and promoting the building of additional churches in 
parishes (in England and Wales), the commissioners 
the said act may accept sites for churches, churchyard, 
residences of the clergy; and all persons and corpotit 
are empowered to convey accordingly. See § 33—99. Am 
the act. See further 7 & 8 Geo, 4, c. 72. and acts th 
recited ; also 1 & 2 Will. 4. c. 38; and tits, Churches, 

By an act of the 3 & 4 Will, 4, c. 9. for incorp 
“ the Seamen's Hospital Society,” that corporation may 
chase or accept by way of gift, or devise, if landed Pp 
to the amount of 12,000/, per annum. 

MORTUARY, mortuarium, mortarium.]_ A gi 
man at his death to his parish church for the recomp 
his personal tithes and offerings not duly paid in his 
A mortuary is not properly and originally due to ec% 
tical incumbents from any but those only of his own Py 
to whom he ministers spiritual instruction, and hath 
their tithes, But by custom in some places of this ki 
they are paid to the parsons of other parishes, as the 4 
passes through them. 

Mortuarium (says Lindewode) sic dictum est quia 
ecclesie pro animá defuncti. Custom did so pre’ 
mortuaries being held as due debts, the payment of th 





Ean. 1 ae well by the statute De circumspecte agatis, 13 
The 1 ae as by several constitutions, &e. 

ERA . 1. c. 4, enacts, That a prohibition shall not 
iq, Mortuaries in places where mortuaries used to be 


_A mortuar, 
es n 
Pecunie 
Conquest it 


“l Canuti, c, 1 

+A mortuar 

De at the 
dere was a fi 


i 


gpLhere is no m 


ee Sp a tuary due by law, but by custom. 2 Inst. 


30, elm, de Concil, tom. 2. 390; Fleta, lib. 2. c. 600. 
called Pan Nonagium, Principal. In the Trish canons it 
“putin eat sepulchri, and Sedatium ; viz. Omne corpus 
et in jure suo vaccam et equum et vestimentum et 

sut, Se. Canon, Hibern. lib. 19. And 

» Rogat principem loci, (i.e. the bishop,) ut 

derit, Se. et reddat amicus pretium ejus et seda- 

Well a Ara mortuarium was sometimes used in a civil as 
ofthe fen ecclesiastical sense, and was payable to the lord 
doning q S Well as to the priest of the parish. Debentur 
i any Manerii de Wrechwyke) nominibus heriotti et 
ce vacece pret, xii. s0l—Parach, Antiq. 470. 


Sel 
morani, Says that the usage anciently was, bringing the 


al 
Offe 
negli, 


ong with the corpse when it came to be buried, 
x it to the church as a satisfaction for the sup- 
in not te and omissions the defunct had been guilty 

da od gins his personal tithes ; and from thence it was 
Cea vole -present ; a term which bespeaks it to have been 
“10, intary donation, Selden's History of Tithes, 287. 


TER 
nlilingflcet makes a distinction between mortuarice 
On the gjaesents ; the mortuary, he says, was a right settled 
Satse present Upon the decease of a member of it; and a 
ee velaneacy oblation usually made at fu- 
Ea s 173. 

anes àre, in fact, a sort of ecclesiastical heriots, being 
gift claimed by, and due to, the minister in very 
128. p, T on the death of his parishioners. 2 Comm. 
iots, onl. „ Chey seem originally to have been, like lay- 

tendeg anly a voluntary bequest to the church; being i 
“Hstitation sat Mentioned, and as Lindewode states from a 
ends Archbishop Langham, as a kind of expiation 
‘© the clergy for the personal tithes and other 
Me meglete ties which the laity in their lifetime might 
lord hesa ot forgotten to pay. For this purpose, after 
el was Si or best good was taken out, the second-best 
Linden pa to tl y church as a mortuary. Co, Litt. 

tactorn Ovin . tit, 8. 

cae time, so early as Henry IL, this was riveted 
ots and mae ed custom, insomuch that the bequests of 
Very testammttties were held to be necessary ingredients 
eit good amt of chattels, and that the lord should have 
Mm as an heriot, and the church the second 
See Bracton, l. 2. c. 26; Fleta, l 2, 


Mop stm still varos in asm 

Mortar ae Varies in different places, not only as to 

k In eg. Paid, but the person to whom it is pay- 
aT, A mortuary or corse-present was due upon 
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the death of every clergyman to the bishop of the diocese, 
till abolished upon a recompense given to the bishop by 
12 Ann, st. 2. c. 6. And in the archdeaconry of Chester 
a custom also prevailed that the bishop, who is also arch- 
deacon, should have, at the death of every clergyman dying 
therein, his best horse or mare, bridle, saddle, and spurs ; his 
best gown or cloak, hat, upper garment under his gown, and 
tippet; and also his best signet or ring. Cro. Car. 237. 
But by 28 Geo. 2. c. 6. this mortuary is directed to cease, 
and an equivalent is settled upon the bishop in its room. 

The king's claim to many goods on the death of all pre- 
lates in England, seems to be of the same nature; though 
Coke apprehends that this is a duty due upon death, and not 
a mortuary; a distinction seemingly without a difference, 
For not only the king’s ecclesiastical character, as supreme 
crdinacy) but alao thatepecies of heteoody claimed: aia 
bear so near a resemblance to those in the archdeaconry of 
Chester, which was an acknowledged mortuary, puts the 
matter out of dispute. The king, according to the record 
vouched by Sir Edward Coke, is entitled to six things: the 
bishop's best horse or palfrey, with his furniture ; his cloak 
or gown and tippet; his cup and cover ; his bason and ewer ; 
his gold ring; and lastly, his muta canum, his mew or kennel 
of hounds. See 2 Inst. 491; 2 Comm. 426, 427. 

This variety of customs, with regard to mortuaries, giving 
frequently a handle to exactions on the one side, and frauds 
or expensive litigations on the other, it was thought proper, 
by 21 Hen. 8. c. 6. to reduce them to some kind of certainty. 
For this purpose it is enacted, “That all mortuaries, or 
corse-presents, to parsons of any parish, shall be taken in the 
following manner : viz. for every person who does not leave 
goods to the value of ten marks (6l. 13s, 4d.) nothing; for 
every person who leaves goods to the value of ten marks, 
and under 307., 3s. 4d. ; if above 30/. and under 40/., 6s. 8d. ; 
if above 40/., of what value soever they may be, 10s, and no 
more. And no mortuary shall throughout the kingdom be 
paid for the death of any feme covert; nor for any child; 
nor for any one of full age that is not a housekeeper ; nor 
for any way-faring man, but such way-faring man’s mortuary 
shall be paid in the parish to which he belongs. 

“No person shall pay mortuaries in more places than one, 
or more than one mortuary ; and no mortuary shall be de- 
manded of any but in such places where mortuaries are due 
by custom, and have used to have been paid : also in places 
where mortuaries have been of Jess value than as aforesaid, 
no person shall pay any more than has been accustomed. 

“ If a parson, vicar, &e. take or demand more than is al- 
lowed by the statute for a mortuary, he shall forfeit all he 
takes beyond it, and 40s. more, to the party grieved, to be 
recovered by action of debt,” &c. 

Since this statute, whereby mortuaries are reduced to a 
certainty, and on which stands the law of mortuaries to this 
day, an action of debt will lie upon the said statute in the 
courts of common law for recovery of the sum due for a mor- 
tuary, being by custom as aforesaid, although before that 
statute they were recoverable only in the spiritual court ; 
but as such actions have never been brought, it is said they 
are still recoverable in that court only. Wats, Clergym. 
Law, 475. 

Where by custom a mortuary hath not been usually paid, 
ifa person be libelled in the spiritual court, he shall have a 
prohibition by virtue of the statute 21 Hen. 8.¢.6. And 
upon a prohibition the custom may be tried, &c. 2 Lutm. 
1066; 3 Mod. 268. 

No suit in equity lies for a mortuary. 2 Strange, 715. 

MORTUARIUM. A mortuary hath been sometimes 
used in a civil as well as ecclesiastical sense, being payable 
to the lord of the see, Paroch. Antig. 470. 

MOSS-TROOPERS, A rebellious sort of 
North of England, that lived by robbery and 
unlike the tories in Ireland, the buccaneers in Jamaica, or 
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banditti of Italy. The counties of Northumberland and 
Cumberland were charged with a yearly sum, and a command 
of men to be appointed by justices of the peace, to apprehend 
and suppress them, See 4 Jac. 1, c.1; 13 & 14 Car. 2. 
e. 22; 30 Car. 2. c. 2; 6 Geo, 2, c. 37. (all repealed.) 

MOTE, mota, Sax. gemote.] Curia, placitum, conventus ; 
as mota de Hereford, i.e. curia vel placita comitats de He- 
ere In the charter of Maud the Empress, daughter of 

‘ing Henry the First, we read thus: Sciatis me fecisse 
Milonem de Gloucest. Comitem de Hereford, et dedisse ei 
motam Herefordiæ cum toto castello, $c. Hence burgmote, 
curia vel conventus burgi; swainmote, curia vel conventus mi- 
nistrorum, scil. forestæ, &e. From this also we draw our 
word mote and moot, to plead. The Scots say, to mute, as 
the Mute-hill at Scone, i.e. Mons placiti de Scona. See 
Fole-mote. 

‘The word moot was usually applied to that arguing of cases 
used by young students in the Inns of Court and Chancery, 
In the charter of peace between King Stephen and Duke 
Henry, afterwards i it is taken to signify a fortress, as 
turris de London, mota de Windsor; the tower of London 
and fortress of Windsor. Mote also signifies a standing pool 
of water to keep fish in. 

It likewise signifies a great ditch encompassing a castle or 
dwelling-house. Chart, Antig. 

MOTE-BELL, or Mot-bell. The bell so called which was 
used by the English Saxons to call people together to the 
court, Leg. Ed. Confess. c. 35. 

MOTEER. A customary service or payment at the mote 
or court of the lord, from which some persons were exempted 
by charter of privilege. Rot. Chart. 4 Joh. m. 9. 

MOTHERING. A custom of visiting parents on Mid- 
lent-Sunday. See Lætare, Jerusalem. 

MOTIBILIS, Onc that may be removed or displaced, or 
rather a vagrant. Fleta, 1. 6. c. 6. 

MOTION IN COURT. An occasional application to 
the court by the parties or their counsel, in order to obtain 
some rule or order of court which becomes necessary in the 
progress of a cause, 3 Comm. 804, 

There are also other motions not necessarily connected 
with any action; as to set aside an annuity, and deliver up 
the securities to be cancelled, &c. 

All rules moved for in court are denominated special rules, 
and they are either absolute in the first instance, or only nisi, 
to show cause, or, as they are commonly called, rules nisi, i.e. 
unless cause be shown to the contrary, which are afterwards 
moved to be made absolute. 

Motions are of a civil or criminal nature. Of the latter 
kind is the motion for an attachment, which may be moved 
for on account of contemptuous words spoken of the court 
or its process; for a rescue ; or disobedience to a subpoena or 
other process; against a sheriff for not returning the writ or 
bringing in the body; against an attorney for not performing 
his undertaking, or otherwise misbehaving himself; against 
other persons for non-payment of costs on the master’s allo- 
catur; for the non-payment of money generally ; or not per- 
forming an award, Re. 

An attachment for misbehaviour is commonly preceded by 
a motion for a rule to answer the matters of the affidavit; 
and the party being taken on the attachment, either remains 
in custody or puts in bail before a judge, (for he is not bail- 
able before the sheriff,) to answer interrogatories to be ex- 
hibited against him ; which interrogatories must be signed by 
counsel; and if judgment be not given the same term, the 
name of the cause should be inserted in the list of motions 
appointed to come on peetntonl in the ensuing term, 
R. M. 34 Geo. 8; 5 T.R. 474; Tidd's Pract. 

It is not consistent with the nature of this work to give 
more than a general outline of the eases in which motions are 
made for the obtaining of rules of court during the progress 
of a suit, or in other proceedings unconnected with any 
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action; neither will any attempt be here made to sped 
what rules are absolute in the first instance and what are 
nisi; but the reader is referred to the various books of P 
tice connected with the subject. See also tit. Rule of Cour 
Motions of a civil nature are made on behalf of the p 
tiff or of the defendant. On behalf of the plaintiff, they 
either, 1. for something to be done in the common 
ordinary course of the suit, as to increase issues; for & 
cilium; or judgment on demurrer, special verdict, or ¥ 
error; for leave to enter up judgment on an old wan 
attorney; or nunc pro tune ; to enter wp judgment and 
out execution after an award, where a verdict has been ta 
for the plaintiff's security; or after a verdict for the 


agreed to be bound by it; or to take out execution pent 
a writ of error; to amend the pleadings or other pro 

in the course of a suit; or to set aside a judgment of 
pros or of nonsuit; ora verdict or inquisition, Or, 2 
are for something to be done out of the common and o! 
course of the suit; as for the defendant to abide by his P 
to refer it to the master to assess the damages, without & 
of inquiry ; for the execution of a writ of inquiry bel 
judge; for a trial at bar, or in an adjoining county; 
view in trespass or in other cases ; for a special jury ; t0 
witnesses examined on interrogatories ; or for leave to 
and take copies of books, court-rolls, &, or to have ™ 
produced at the trial. 

On behalf of the defendant motions may be consid 
they arise and succeed one another in the course of the © 
Before declaration ;—they are to quash the writ ; justify 
reverse an outlawry; or after several rules for time t0% 
clare, that the plaintiff declare peremptorily. After dect 
tion ;—they are, to set aside an interlocutory judgme 
irregularity ; as being signed contrary to good faith, of 
an affidavit of merits; to set aside or stay proceeding 
actions upon bail-bonds, or in other actions if irre} 
unfounded ; and if the defendant is a prisoner, to 
him out of custody upon common bail ; or if the proce 
are regular, to stay them upon terms; to compound P 
actions; change the venue; consolidate actions; for tit 
plead or reply, &e. under special circumstances; to P 
several matters, or pay money into court, (see Mone 
Court, payment of); to withdraw the general issue and P 
it de novo, with a notice of set-off; or upon paying mi 
court; to add or withdraw special pleas—all these are 
rally ; but sometimes, to pay the issue money into ¢ 
a qui tam action, (see Penal Action); to put off a trial 
defendant is not ready; or if the plaintif will not proce 
trial; or inquiry; or for judgment as in case of a nons 
arrest of judgment; or for a suggestion after verdle 
entitle the defendant to costs; to set aside an execution 
discharge the defendant ; or restore to him the money a 
or to retain it in the sheriff's hands. 

The defendant also as well as the plaintiff may move 
concilium or judgment on a demurrer, special verdicts OF, 
of error; to amend; for a trial at bar, or in an ad? 
county for a view or special jury; to have witmesse 
mined on interrogatories ; or for leave to inspect a” 
copies of books, court-rolls, &e. or have them prod 
the trial; to set aside a verdict or inquisition 5 either 
may likewise move to make a judge's order, submi 
arbitration, or order of nisi prius, a rule of court; to 
the time for making an award; to set aside an 2 
pan order; for the master to make his report; of 

is taxation. n 

There are some motions peculiar to the action of €j® 
such as for judgment against the casual ejector T 
but where there is any thing peculiar in the service hi 
declaration it should be mentioned to the court; ® eave 
the affidavit of service is defective, they will give Sis 
file a supplemental one ;—that service on the ten! 
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» &e. may be deemed good service; for the landlord 

a Cee defendant insted of the tenant ; or for leave 

is ee ees in such case against the casual ejector 
farsi, lord has failed in his defence. See Ejectment. 

sheri for ment for non-payment of costs, and against the 

day Sien pao returning the writ, may be moved for the last 

er the mm ott: 0515 5 Burr. 2686. But a motion to 

days 4 7 matters of an affidavit cannot be made on that 

a stay pr 2502; or any motion which would operate as 

“under the Proceedings, unless it appear to the court that, 

By the Arcumstances, it could not have been made earlier. 

mig general rules, H. T. 2 Wm. 4. (7. 6.) side-bar 

term, 7 Pe obtained on the last as well as on other days in 

omer oton is in general accompanied with an affidavit, and 

ice. The affidavit should be 


es of the parties, 3 T, R. 253. But as 
Stown side’ attachments issue, the proceedings are on the 
a © Prosecun and from that time the king is to be named as 
oan aware 3 T. R. 188, 258, And where a submission 
Bia, Bsr made a rule of court under the statute, there 
fichment foe the affidavits on which to apply for an at- 
Deine disobeying the award, need not be intitled in 
Anata the affidavit in answer must. 3 T. R. 601. 
Cad, exen oT before the attorney in the cause cannot be 
tial bail. Pfr the purpose of holding the defendant to spe- 
Mission de And where an affidavit is made before a 
iterate, ey & person who from his signature appears to 

‘Uy or stary (he commissioner. taking the affidavit shall cer- 
the in the jurat, that it was read, in his presence, to 


as the a 


he 
r i 
Mang o making the same, who seemed perfectly to under- 
ioner. prote his signature in the presence of the com- 
a Thenoteg ts 81 Geo. 3. 4 T. R, 284. 
Bien, in oeg of motion though seldom necessary, is frequently 
e parat to save time and expense; by affording the 
tance, ooy an opportunity of showing cause in the first 


Moeetings by inducing the court to disallow the costs of 
el 


ay the 14e ken after the notice, and before the motion, 
the ian co 2. c, 17. required notice of motion for judgment 
TE MMe to het, Nomsuity but in the Court of King’s Bench 
Te wag OW cause was deemed a sufficient notice. Loft. 
ay Now by otherwise in C. B. See 1 H. Black, 527. 
in case of 8: Gen, H, T. 2 W. 4, a vule nisi for judgment 
US noti a nonsuit may be obtained on motion without 
proceeds a in that case it shall not operate as a 

en s. 
le 9 show cause is drawn up for a particular day in 
üs to which it should be duly served. To bring 


o 
bmd atempt, a copy of the rule must be personally 
'e original at the same time showed to him; in 


M Previ 
itty j 


NBS for irp 
e 
‘Ne Droe 
il is dih Ce 


the 

i ices of rules and rules must be 

“pant the das, le of Court, 
si! Called), PPointed for that purpose, the counsel for the 
Bt Pon by the rule, may show cause against it, 
‘a hone an affidavit as circumstances require, 
Mahe be first taken of the rule, and of the 

h it was granted; or otherwise counsel 


bi 'oceedi in the mean 


all purposes till the 
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cannot be heard. Previous to showing cause, it is usual to 
deliver over the affidavit against the rule to the counsel for 
the rule, who has a right to make any objection appearing 
on the face of it; and if a doubt arises upon the statement 
of the facts contained in the affidavit, it is inspected by the 
judges, or read by the officer of the court; when an affidavit 
has been made use of, but not before, it may be filed, in 
order that, if it be not true, the party may be indicted for 
perjury. Tidd's Pract. 

Tf cause be not shown on the day appointed, the counsel 
for the party obtaining the rule may move, the next day, to 
make it absolute; which is done as a matter of course if no 
cause be shown on an affidavit of service. But it frequently 
stands over by consent of the parties, or for the accommo- 
dation of counsel, till a subsequent day, when the counsel on 
either side may bring it on by moving to make the rule abso- 
lute, or to discharge it; though if not brought on, or enlarged 
during the same term, it falls to the ground. When the 
counsel for the party obtaining the rule is not ready to sup- 
port it, he may move to enlarge the rule till a future day in 
the same or next term, which is pretty much of course, when 
it is in his own delay; but otherwise the court will not en- 
large the rule without consent, or some evident necessity ; 
and they will never enlarge the plaintiff's rule when it would 
have the effect of continuing the defendant in custody, In 
like manner when the counsel for the party called upon by 
the rule is not prepared to show cause against it, he may 
apply to enlarge the rule till a future day, which is a matter 
of right if the rule was not served in time, so as to give the 
party an opportunity of answering it; but otherwise the 
court may impose upon him what terms they think proper, 
and they commonly require him to file his affidavits, so as to 
give the adverse party an opportunity of inspecting them, 
previous to the day appointed for showing cause. In cases 
of urgeney, the court towards the end of the term will some- 
times enlarge the rule till a day in the vacation, when it is to 
be brought on before a judge at chambers. Tidd’s Pract. 

And by the general rules, H. T. 2 Wn, 4, (r. 97.) a rule 
may be enlarged if the court think fit without notice. 

‘On showing cause against the rule, the court either make 
it absolute or discharge it, and that either with or without 
the costs of the application; or such costs are directed to 
abide the event of the suit; according to the discretion of 
the court under all the circumstances of the case. 

In hearing motions, the course formerly was, to begin 
every day with the senior counsel within the bar, and then to 
call to the next senior, in order, and so on as long as it was 
convenient to the court to sit, and to proceed again in the 
same manner upon the next and every subsequent day, 
although the bar had not been half, or perhaps a quarter 
gone oge. upon any one of the former days; so that the 
juniors were very often obliged to attend in vain, without 
being able to bring on their motions for many succes ive 
days. 1 Burr. 57. This practice bearing hard upon junior 
counsel, Lord Mansfield introduced a different rule, which 
has ever since been adhered to; of going quite through the 
bar, even to the youngest counsel, before he would begin 
again with the seniors, even though it should happen to take 
up two or more days before all the motions which were ready 
at the bar upon the firstday could be heard. 1 Burr, 57. 

Particular days are appointed for certain business, as 
‘Tuesday and Friday, which are called paper days, for going 
through the paper of causes, wherein conciliums have been 
moved for on the civil side; and Wednesday and Saturday 
for transacting business on the crown side. All motions or 
rules, in matters of length or consequence, are appointed for 
particular days, and called on first. Special causes are to 
be argued in the same order they are entered in the paper, 
and not to be entered anew or put off without a special ap- 
plication to the court; and all enlarged rules must come on 
peremptorily during the first week of the term. 
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If a rule be made absolute or discharged by surprise, the 
court will open it; and if by mistake it be drawn up wrong, 
they will order it to be set right. See Tidd’s Pract. and the 
various authorities there cied 

Monday is a special day for motions in B. R. by the an- 
cient course; but they are made upon any day, as the busi- 
ness of the court will permit, 2 Lil. 208, 210. 

After motion in arrest of judgment, no motion shall be for 
a new trial; but after motion for a new trial, one may move 
in arrest of judgment. 2 Salk, 647, See Arrest of Judgment, 

rial. 

In B. R. one ought not to move the court for a rule for a 
thing to be done, which by the common rules of practice 
may be done without moving the court; nor shall the court 
Þe moved for doing what is against the practice of the court; 
one ought not to move for several things in one motion ; and 
where a motion hath been denied, the same matter may not 
be moved again by another counsel without acquainting the 
court thereof, and having their leave for the same. Every 
Pear who makes a solemn argument at the bar is allowed 

y the court a motion for his argument. 2 Lil, Abr. 209, 
210, But counsel cannot move for his argument in a matter 
of course in the paper, in B. R. 1 Wils. 76. 

If there be divers rules of court made in a cause, and the 
party intends to move thereon, he must produce the rule last 
made in the cause, and move upon that; but it is necessary 
to have all the rules and copies of the affidavits, to satisfy 
the court how the cause hath been proceeded in and how it 
stands in court; though the last rule is the most material ; 
and where a motion is made to set aside a rule grounded on 
an affidavit, a copy of the affidavit must be produced, that 
the court may be informed upon what grounds the rule was 
made, and judge whether there be cause shown upon the 
motion sufficient to set aside the rule. Pasch. 13 Car. B. R. 
Hil. 1649. 

If any thing be moved to the court upon a record, the 
record is to be in court, or the court will make no rule upon 
such motion, Hil. 22 Car. B. R. 

For the reasons of the several motions as arising from the 
progress of a cause through the courts from the commence- 
ment of the action to execution; which motions form the 
greatest part of the visible practice of courts of law ; see Zuno- 
mus, Dial. 2. § 26—40. See Practice, Rule of Court. 

In Chancery, during term, every Thursday is a day for 
heating special motions before the chancellor (unless it hap- 
pen to be the second day of the beginning, or the last day 
Dut one of the end of the term), as are the first and last days 
of the term; in vacation, only the general seal days appointed 
py the lord chancellor are days of motion. 

Previous to the 3 & 4 Wm.4,c. 94, motions were only to 
be made before the lord chancellor, but by that act the master 
of the rolls is to hear motions. See further, Orders. 

MOVEABLES. All sorts of things moveable are in- 
čluded under the name of things personal, or are personal 
estate, i.e. all those things which may attend a man’s person 
wherever he goes, See 2 Comm, c. 24. 


MOULT, An old English word for a mow of corn or 
hays mullo feni, Ge. Paroch, Antiq. 401. 
MUFFULÆ. 


Winter gloves made of ram-skins. In Leg. 
Hen. 1. ¢. 70. they are called mice, andibometimies wuts. 

MULCT, Mulcta.] A fine of money set upon one for 
some fault or misdemeanor ; fines laid on ships or goods by 
a company of trade, to raise money for the maintenance of 
consuls, &c. are called mulets. Merch. Dict. 

MULIER. As used in our law, seems to be a word cor- 
rupted from melior, or the Fr. meilleur; and signifies the 
lawful issue, born in wedlock, preferred before an elder 
brother born out of matrimony. See 9 Hen. 6. c. 115 Smith's 
Repub. Angl. lib. 3. c. 6. But by Glanvil, lawful issue are 
said to be Mulier, not from melior, but because begotten 
2 muliere, and not ex concubind ; for he calls such issue filios 
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mulieratos, opposing them to bastards. Glanv. lib. 7 
It appears to be thus used in Scotland also; Skene sa 
mulicratus filius is a lawful son, begotten of a lawful wife. 

If a man hath a son by a woman before marriage, whichi 
a bastard and unlawful, and after he marries the mother | 
the bastard, and they have another son, this second soni 
mulier and lawful, and shall be heir to his father, but # 
other cannot be heir to any man; and they are distin; 
in our old books with this addition. Bastard eigné, an 
puisné. Co. Lit, 170, 248. 

Where a man has issue by a woman, if he afterwards me 
ries her, the issue is mulier by the civil law, though not, 
the laws of England. 2 Inst. 99; 5 Rep. 416. Of andi 
time, mulier was taken for a wife, as it is commonly used 
a woman, particularly one not a maid; and sometimes 7) 
widow; but it has been held, that a virgin is included wn% 
the name mulier, See Co. Lit. 170, 243; 2 Inst. ™ 
2 Comm. 248 ; and tit. Bastard. 4 
MULIERTY. The being or condition of a mulier, 
lawful issue. Co. Lit, 352, h. 

MULLONES FŒNI. Cocks or ricks of hay. 
Antiq. p. 401. Hence in old English a moult, now a mo 
hay or corn, Cowell, See Moult, 

AULMUTIN LAWS. See Molmutian Laws. 
MULNEDA. A place to build a water-mill, Mon. 
MULT, or MULTURA EPISCOPI. Is derived f 

the Latin word mulcta, for that it was a fine given tai 
king, that the bishop might have power to make his last 
and testament, and to have the probate of other men 
the granting administrations. 2 Jnst. 491. 

ULTIPLE POINDING. In Scotch law mei 
double distress, and gives name to an action which m 
brought by a person possessed of money or effects lial 
claims from different claimants. Thus, where the 
an estate are claimed by different persons, the tenal 
raise an action of multiple poinding, calling the dif 
parties to dispute their preferences, and to have it P 
that the tenant is liable once, and in a single payment 
Scotch Dict. 

MULTIPLICATION OF GOLD AND SILVER. 
prohibited and declared to be felony by 5 Hen. 4. c. 4s, 
statute was made on a presumption that persons 
chemistry could multiply or augment these metals by cht 
other metals into gold or silver; and the endeavours of 
persons in making use of extraordinary methods 
producing of gold and silver, and finding out the philosoP 
stone, were found to be so prejudicial to the public, 
lavish waste of many valuable materials, and the 
many families by such useless expenses, that they oc 
the above statute. But the restraint thereby having n% 
effect, from the unaccountable vanity of those who 
those attempts practicable, than to send them beyone 
try their experiments with impunity in other countries 
5 Hen. 4. c, 4, was at last repealed by 1 W. § M. e. 9° 
Dyer, 88; 1 Hawk. P. C. c. 18. § 12. 
This repeal, it is said, was obtained by the learmey 
celebrated Robert Boyle: who was himself an excell 
mist, and in some measure a favourer of what is 
chymy, or the art of obtaining the Philosophers’ Stones” 
transmutation of metals. 

MULTITUDE, Multitudo.) According to some 
must be ten persons or more; but Sir dw. Co 
could never find it restrained by the common law 
tain number. Co. Lit. 257. See Riot. M 

MULTO FORTIORI, or A MINORI anaa 
Is an argument often used by Littleton, and is frm eh 
“If it be so in a feoffment passing a new right, mu 
itis for the restitution of an ancient right,” &c. 
253. See 260, a. 

MULTO, MUTILO, MOLTO, MUTO, MU 
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MUR 
sheep, or rather a wether, quia testiculis mutilati, 


MULtONTs AURI. Pieces of gold money imprest with 
s ma Dei, a sheep or lamb on the one side, and from that 
and soma Sd Multones, This coin was more common in France, 
33 aines current in England, as appears by a patent, 
wl, cited by Spelman; though he had not then con- 
MULTU meaning of it, Cowell. 
miller tak Her molitura, vel multura.] The toll that the 
MULTU. ‘or grinding corn, Cowell, 
a eee In the Scotch law, are the persons grind- 
and iss 3 and, as the tenants and proprietors of some 
Bound ound by tenure, to use a particular mill, the lands 
or restricted to the mill are termed the thirl or 
' (soken,) and the tenants, &c. so bound, are called the 
ng boua a rera while those who use the mill without 
a aie by tenure so to do, are termed the out-town, or 
MUM, multurers, 
Wheat, outs 2, Ste Of beer or strong liquor brewed from 
subject to ene ground beans, It was one of the articles 
"Most cel e regulation of the excise-laws. Brunswick is 
MUMM ett place for brewing this liquor, 
diversions į » from Teuton, Mummen, to mimick.] Antic 
8 in the Christmas holidays, to get money and good 
ummers to be imprisoned, 3 Ann. 8. ©. 9. 
CH, from Sax. mund, munitio, defensio, and 
This is mentioned among divers crimes as 
læsio majestatis, Sc. Spelm. Gloss. 
Would have mundbrech to signify an infringement of 
i ge; though of later times it is expounded clausarum 
fad a breach of mounds, by which name ditches and 
nds are po aed in many parts of England ; and we say, when 
he next hi in and hedged, that they are mounded. See 


Mu 
ies = Peace, hence Mundebrece, a breach of it. Leg. 


MUNDE 
MA O EBURDE, Mundedurdum, from Sax. mund, i, e. 


ibe oto Ci fieussor| A receiving into 
` Se etal. 
> Mu Bane Metal. 


Owe 
lai 
MUR 
Cilegate ny 


Or lit 
Be; ; 


huel, evi 
itch, eoll 


possessions are defended by them. 
Law Terms; 5 Rich, 2, c. 8; 35 Hen. 6. ©. 37, 
SENTS, Munimina, | See the preceding article 
Ant which CCLESIASTICUM, The consecrated bread, 
hit gan” little piece is taken for a communicant, Mon. 


The 

abour done by inhabitants and adjoining 

ing or repairing the walls of a city or castle, 
rum operatio; and when this personal duty 
Penn Money, the tax so gathered was called 
Ancient h, vetted 114. In the city of Chester, there 
Bs olicers called Murengers, being two of the 
men, yearly chosen to see the walls kept in 


A muro, 





MUTE. 


good repair; for the maintenance of which they receive cer- 
tain tolls and customs. 

MURALE. The city wall. Huntind. lib. 8. p. 392. 

MURATIO. A town or borough, surrounded with walls, 
Bromp. Vit. K. Steph. 

MURDER. See Homicide, III. 3. 

MURORUM OPERATIO. The service of work and 
Jabour done by inhabitants and adjoining tenants in building 
or repairing the walls of a city or castle. From which du 
some were exempted by special privilege. So King Henry II. 
granted to the tenants within the honour of Wallingford, 
Ut quieti sint de operationibus castelorwm et murorum, Paroch. 
Anliq. 114, When this personal duty was commuted into 
money, the tax so gathered was called Murage. Cowell. See 
Murage. 

MUSCOVY COMPANY. See Russia Company. 

MUSICIANS. The musicians of England were incor- 
porated by King Charles II. anno, 1670, See Minstrels. 

MUSLINS. See Linen, 

MUSSA, Lat.] A moss or marsh ground; also a place 
where sedge grows; a place over-run with moss, Cowell, 
Mon, i. 426. 

To MUSTER, from Fr. Monstre.) To show men, and 
their arms, that are soldiers, and enrol themina book. Terms 
de Ley, See Courts Martial, Soldiers, 

STER-MASTER GENERAL, See Master of the 
King’s Musters. 

MUTA CANUM, Fr. Meute de chiens.) A kennel of 
hounds, one of the mortuaries to which the king was entitled 
at a bishop’s and abbot’s decease. See Mortuary. 

MUTARE. To mew up hawks in the time of their 
molting or casting their plumes. In the reign of King Ed- 
ward LI, the manor of Broughton in Com. Oxon. was held— 
Per serjeantiam mutandi unum hostricum domini regis, Sc. 
Paroch. Antig. 500, 

The Mews (Muta Regia) near Charing Cross, London, was 
formerly the falconry or place for the king's hawks, 

MUTATORIUS. Change of apparel. Mat. Par. Ann. 
1207. 

MUTATUS ACCIPITER. A mewed hawk. Cowell. 

MUTE, Mutus.] One dumb, who cannot or refuses to 
speak. And by our law a prisoner may stand mute two ways: 

1. When he speaks not at all; in which it shall be in- 

wired whether he stand mute out of malice, or by the act of 
jod? andif by the latter, then the judge ought to inquire 
whether he be the same person, and of all pleas which he 
might have pleaded in his defence, if he had not been mute. 
2, When the prisoner does not plead directly, or will not put 
himself upon the inquest to be tried; and a person feigning 
himself mad, and refusing to answer, shall be taken as one 
who stands mute. 2 Jnst, H. P. C. 226. 

If a prisoner on his trial peremptorily challenged above 
the number of jurors allowed by law, this being an implied 
refusal of a legal trial, he was formerly dealt with as one 
who stood mute, H. P. C.259; Kel. 36; 2 Hawk. P. C. c. 30. 

And it was, indeed, long since clearly settled, that a pri- 
soner thus perversely and obstinately offending, was, in high 
treason, ipso facto attainted, 2 Hale, 268; 4 Comm. c. 25, 
p. 325; ¢ 27, p. 354, And in felony the challenge was over- 
ruled, 2 Hale, 876. 

Now by the 7 & 8 Geo, 4. e. 28, § 3. if any person indicted 
for treason, felony, or piracy, challenge peremptorily above 
the number allowed by law, every such challenge beyond the 
number allowed by law shall be’ void, and the trial proceed 
as if no such challenge had been made, 

Regularly a prisoner was said to stand mute, when being 
arraigned for treason, or felony, he either, 1. made no answer 
at all; or, 2. answered foreign’ to the purpose, or with such 
matter as was not allowable, and would not answer other- 
wise; or, 3. upon having pleaded not guilty, refused to put 








himself u] the country. 2 Hal. P. C. 316. If he said 
nothing, it was the duty of the court ex officio to impannel a 
jury to inquire whether he stood obstinately mute, or whether 

e was dumb ex visitatione Dei. If the latter appeared to 
be the case, the judges of the court (who were to be of coun- 
sel for the prisoner, and to see that he had law and justice,) 
should proceed to the trial, and examine all points as if he 
pleaded not guilty. But whether judgment of death could be 
given against such a prisoner, who had never pleaded, and 
could say nothing in arrest of judgment, was a point (says 
Blackstone) undetermined. See 2 Hal. P. C. 817; 9 Hawk. 
P. C. c. 30. § 7. 

If he were obstinately mute (which a prisoner was held to 
be who cut out his own tongue. 3 Jnst. 178.) then, if it were 
in an indictment for high treason, it was clearly settled that 
standing mute was equivalent to a conviction, and he should 
receive the same judgment and execution. 2 Hawk. P, C. 
c. 30. § 9; 2 Hale, P. C. 317, $32, And as in the highest 
crime, so in the lowest species of felony, viz. in petit larceny, 
and in all misdemeanors, standihg mute was always equivalent 
to conviction. 

But in other felonies, or petit treason, the prisoner was 
not by the ancient law looked upon as convicted, so as to 
receive judgment for the felony, but should for his obsti- 
nacy have received the terrible sentence of penance or peine 
(probably a corrupted abbreviation of prisone) forte et dure. 

Before this was pronounced, the prisoner had not only 
trina admonitio, but also a respite of a few hours, and the 
sentence was distinctly read to him, that he might know his 
danger; and after all, if he continued obstinate, and his of- 
fence was clergyable, he had the benefit of his clergy allowed, 
even though he was too stubborn to pray it. 2 Hal. P. C. 
320, 821; 2 Hawk. P. C. c. 30. § 24. Thus tender was the 
law of inflicting this dreadful punishment; but if no other 
means could prevail, and the prisoner (when charged with a 
capital felony) continued stubbornly mute, the judgment was 
then given against him without any distinction of sex or 
degree, A judgment which was purposely ordained to be 
exquisitely severe, that by that very means it might rarely 

ut in execution, 

"he judgment of penance for standing mute was as fol- 
lows :—that the prisoner be remanded to the prison from 
whence he came, and put into a low, dark chamber, and there 
be laid on his back, on the bare floor, naked, unless where 
decency forbids; that there be placed upon his body as great 
a weight of iron as he could bear; and more, that he have 
no sustenance, save only on the first day three morsels of 
the worst bread; and on the second day three draughts of 
standing water, that should be nearest to the prison door ; 
and in this situation this should be alternately his daily diet, 
till he died, or (as anciently the judgment ran) till he answered. 
Brit. c. 4, 22; Flet. lib, 1. c. 34. § 33. 

It has been doubted, whether this punishment subsisted 
at the common law, or was introduced in consequence of 
West. 1. 3 Edw. 1. c. 12; which latter seems to be the better 
opinion, 2 Jnst. 179; 2 Hal. P.C. 322; 2 Hawk. P. C. 
e. 30. § 13; Staundf. P. C. 149; Barr. 82. For not a word 
of it is mentioned in Glanvil or Bracton, or in any ancient 
author, case, or record (that hath yet been produced) previous 
to the reign of Edward I.; but there are instances on record 
in the reign of Henry III. where persons accused of felony, 
and standing mute, were tried in a particular manner, by two 
successive Juries, and convicted; and it is asserted by the 
judges in 8 Hen. 4. that by the common law, before the sta- 
tute, standing mute on an appeal, amounted to a conviction 
of the felony. ‘This statute of Edward I. directs such per- 
sons “ as will not put themselves upon inquests of felonies, 
before the judges at the suit of the king, to be put into (or 
rather shall be sent back to) hard and strong prison, (soient 
mys 2 (the best copies read remys) en la prisone fort et dure) 
as those which refuse to be at the common law of the land.” 
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And immediately after this statute, the form of the judg 
appears in Fleta and Britton to have been only a very 
confinement in prison, with hardly any degree of susten 
but no weight is directed to be laid upon the body, so 
hasten the death of the sufferer; and indeed any surchatt 
nance, so aS 


weights, or, as it was usually called, pressing him to death 
gradually introduced between 31 Ldw. 3. and 8 Hen. 
which last period it first appears upon our books; being. 
tended as a species of mercy to the delinquent, by delive! 
him the sooner from his torment; and hence it seems 
that the duration of the penance was then first altered 
instead of continuing till he answered, it was directed to 
tinue till he died, which must very soon happen under an € 
mous pressing, Year B. 8 Hen. 4.1, 2. 

‘The uncertainty of its original, the doubts that were 
ceived of its legality, and the repugnance of its theory, 
it rarely was carried into practice) to the humanity 
Jaws of England, all concurred to require a legislative al 
tion of this process, and a restitution of the ancient con 
law; whereby the standing mute in felony, as well 
treason and in trespass, amounted to a confession 
charge. Or, if the corruption of the blood, and the 
quent escheat in felony had been removed, the judgme’ 
peine fort et dure might perhaps have still innocently remain® 
as a monument of the rapacity with which the tyrants 
feodal antiquity hunted after escheats and forfeitures; ® 
no one would ever have been tempted to under, 
horrid alternative. For the law was, that by stani iag 
and suffering this heavy penance, the judgment, and o 
the corruption of the hibod and abeat of the lands, 
saved in felony, and petit treason, though not the fc 
of the goods ; and, therefore, this lingering punishment 
probably introduced in order to extort a plea, without 
it was held that no judgment of death could be give. 
so the lord lost his escheat. But in high treason, as 
mute is equivalent to a conviction, the same judgment 
same corruption of blood, and the same forfeitures, al 
attended it as in other cases of conviction, 2 Hawk. 
e. 80. § 9. It was enacted by the 12 Geo. 3. c. 201) 
every person who, being arraigned for felony or 
stood mute or not answer atest to the offence, should 
convicted of the same; and the same judgment and exec! 
(with all their consequences in every respect) should 
thereupon awarded, as if the person had been convicted 
verdict or confession of the crime. 
Two instances occurred after the passing of the 3 
persons who refused to plead, and who were in consed! 
condemned and pA r one at the Old Bailey for ™ 
in 1778, the other for burglary at the summer assi#@® 
Wells in 1792. See 4 Comm, e. 25, p. 324—329. and t 

Now by the 7 & 8 Geo. 4. ¢. 28, § 2. if any per: 
upon, or charged with, any indictment or info 
treason, felony, piracy, or misdemeanor, shall stand 
malice, or will not answer directly, the court may ‘of si 
officer to enter a plea of “ not guilty” on behalf 05 
person; and the plea so entered shall have the same €% 
if such person had actually pleaded the same, b 

The trial and safe custody of insane offenders not €^ 
of pleading or being mute by the visitation of God, at 
lated by the 39 & 40 Geo. 3. c. 94, and 56 Geo. S © 
See further Idiots and Lunatics, VI. ri 
Although this subject is now become matter of Ch 8 
rather than of instruction, the following further pa 

































to this terrible punishment, are preserved for the 
of the inquiring student, 






fore 


in his description of the peine forte et dure, says, 

» says, 

a mao of kakis this fient kA may be beat 

i the books of entries and other law books ; all of 

Peel agree, that the prisoner shall be remanded 

Place from whence he came, and put into some low 

fae and there laid on his back without any manner 

ts ho} except for the privy parts, and that ‘as many 

e laid upon him as he can bear, and more, and that 

Sat ae No manner of sustenance but the worst bread 

he drinka tt that he shall not eat the same day on which 

Yo shat drink the same day on which he eats, and that 

neient| ied continue till he die. But that it is said that 

thon ai Judgment was not, that he should continue until 

ve hin tie, but until he should answer; and that he might 

a el f from the penance by putting himself upon his 

e miva he cannot do at this day after judgment of penance 
ven, 2 Hawk, P. C, c, 30. § 16. 

usp (2 the words in some low dark room, he says that 

m Teid 'S omitted in Keilw. 70. a; 4 Edw. 11, pl, 18. 

this dim tioned in all the other books above cited, but with 

fy rence, that 14 Edw. 4. 11. pl. 17. says only he shall be 

amber, without adding that it shall be low or dark, 

that in thi the words there laid on his back, &e. he says, 

Wags all the books above cited seem to agree. And 

add, l. 17; and S. P, C. 150. (E); and 2 Inst. 178 ; 

all lie without any litter or other thing under 

n wi ‘at one arm shall be drawn to one quarter of the 

hall be p à cord, and the other to another, and that his feet 

f in the same manner. But that these clauses 


Ra fgg, Nich takes notice of the latter of them only. And 
head, And eh 2, 80ds, that an hole shall be made for the 
‘the carp Mt Keidm, 70, a. says, that the head shall not touch 


GLY omitted in all the other books above cited, except 
ut, 


that as many weights shall be laid 
', and more, &c. he says, that in this 

agree. 
, he says that 14 Hdm. 4. 8, pl.17; 
i aa: (E); and 2 Inst, 178, are, that he shall have 
all have > Of barley bread a day; Keilw, 76, a. that he 
Hen 4. Ply rye Dread; and Ra, Ent. 385. pl. 2, and 
ad, ` | pl 2, generally that he shall have the worst 


a mater, he says, that in 14 Edw. 4, 8. 
Kal 100. (E); 2 Inst. 178; and 8 Hen. 4. 1. 
eilw. 70, a; are, that he shall have the water 
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next the prison, so that it be not current ; but Ra. Ent. 385. 
pl. 5. is general that he shall have the worst water. 

And as to the words, not eat the same day on which he 
drinks, nor drink the same day on which he eats, &c. he says, 
that is omitted in Keilw. 70. a. and in Hen. 4. 1. pl. 2. 

And as to the words ‘ill he die, he says, this is omitted in 
none of the books above cited, except 14 Edw. 4. 11. and 
H, P. C. 227, But that neither of these books give the 
whole judgment at large. 2 Hawk. P. C. e. 30. 

The rack or question, to extort a confession from criminals, 
was a practice of a different nature: this having been only 
used to compel a man to put himself upon his trial, that being 
a species of trial in itself. See Torture. 

To advise a prisoner to stand mute, is a high misprision, a 
contempt of the king's court, and punishable by fine and im- 
prisonment. See Misprision, 

MUTILATION, “Whe depriving a man of any member, 
&c, See Maihem, 

For some offences the law punishes with mutilation, or dis- 
membering, by cutting off the hand, or ears, &c. See Judg- 
ment Criminal, Misprision, 

MUTINY. See Courts-Martial, Militia, Soldiers. 

MUTUAL DEBTS. See Set-off. 

MUTUAL PROMISE. Is where one man promises to 
pay money to another, and he in consideration thereof pro- 
mises to do a certain act, &e, See Assumpsit, Pleading. 

MUTUATUS. Ifa man oweth another 102. and hath a 
note for the same, without seal, action of debt lies upon a 
mutuatus; but in this there might have been wager of law, 
which there might not be in an action upon the case, on an 
implied promise of payment, &e, See Debt. 

MUTUO. To borrow or lend. 2 Sand. 291, 

MUTUS xr SURDUS. Dumb and deaf. See Deaf. 

MUTUUM. The contract by which things are given in 
loan, which cannot be used without their extinction or alien- 
ation, and which, therefore, imposes an obligation on the 
borrower to restore as much of the article borrowed of the 
same kind and value as he received. See Bailment. 

MYSTERY, Misterium, from the Fr. meistier, métier, ars, 
bait poene An art, trade, or occupation, 

mong the additions required to be given to defendants 
in an p ee by the 1 Hen. 5. c. 5. are the addition of 
their “ estate, or degree, or myster; 

Mystery means the defendant’s ‘trade, art, or occupation, 
such as merchant, mercer, tailor, parish clerk, schoolmaster, 
husbandman, labourer, or the like, 2 Hawk, c. 283, § 11. 
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ACELLA. A skiff or boat. Mat. Paris. 

NACKA, NACTA. A small ship, yacht, or trans- 
port vessel. Chartular Abbat. Rading. MS. fol. 51. 

NAM, or NAAM, namium ; from the Sax. niman, capere.] 
The taking or distraining another man’s moveable goods. 
Lawful Naam, which is a reasonable distress, proportionable 
to the value of the thing distrained for, was anciently called 
either vif or mort, quick or dead, as it consisted of dead or 
quick chattels ; and it is when one takes another man's beasts 
damage-feasant in his ground; or by reason of some contract 
made, as for default of payment of an annuity, it shall be 
lawful to distrain in such or such lands, &c. There is also a 
Naam unlawful mentioned in our books. Horn's Mirror, lib. 
2; Leg. Canut. c. 18; Spelm, Gloss.; this Dict. tits. Na- 
mium, Replevii 

NAMATION, namatio.| A taking or distraining ; and in 
Scotland it is used for impounding: Namatus, distrained. 
Charta Hen, 2. See Namium, Vetitum, Withernam. 

NAME, nomen, Fr, nosme or nom.) By which any person 
is known or called. ‘There is a name of persons, bodies 
politic, and places; and of baptism and surname ; also names 
of dignity, &c, “In some cases a name by reputation is suffi- 
cient; but it is not so of a thing, if the matter and substance 
be not right. 11 Rep. 21; 6 ihe 65; 4 Rep. 170. What 
foundation will support a name by reputation, see Ld. 
Raym. 301, 304; and tit. Misnomer. 

AMIUM VETITUM, An unjust taking the cattle of 
another, and driving them to an unlawful place, pretending 
damage done by them. In which case the owner of the 
cattle may demand satisfaction for the injury, which is called 
placitum de namio vetito, 2 Inst. 140; 3 Com. 149. See 
Betis Withernam. 

ARR., An abbreviation of narratio; a declaration in a 


cause. 
NARRATOR, Lat. A pleader or reporter. Serviens 
narrator, a serjeant at law; a serjeant-counter. Fleta, lib. 
2. cap. 37. 
NASSE or NESSE. 
The name of the port or haven of Orford, in Suffolk, men- 


From Sax. Næse, Promontorium.] 


tioned in 4 Hen. 7. e. 21. Hence also Sheerness. 

NATALE. ‘The state and condition of a man. 

NATHWYTE. Seems to be derived from the Sax. nath, 
i. e. lewdness; and so to signify the same with Lairmite. 
See that title. 

NATIONAL DEBT. The money owing by Government, 
for which it pays interest, part to our own people, part to 
foreigners, ai which forms our National Funds. After the 
Revolution, when our new connections with Europe intro- 
duced a new system of foreign politics, the expenses of the 
nation, not only in settling the new establishment, but in 
maintaining long wars, as principals, on the continent, for the 
security of the Dutch barrier, reducing the French monarchy, 
settling the Spanish succession, supporting the house of 
‘Austria, maintaining the liberties of the Germanic body, and 
other purposes, increased to an unusual degree; insomuch 
that it was not thought advisable to raise all the expenses of 
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any one year by taxes to be levied within that year, I 
unaccustomed weight of them should create murmurs a! 
the people. It was therefore the policy of the times toi 
cipate the revenues of their posterity, by borrowing imi 
sums for the current service of the state, and to lay no 
taxes upon the subject than would suffice to pay the 
interest of the sums so borrowed ; by this means con 
the principal debt into a new species of property, trans! le 
from one man to another, at any time and in any quah 
A system which seems to have had its original in the st 
Florence, A.D. 1844, which government then owed al 
60,0007. sterling; and being unable to pay it, formed the 
cipal into an aggregate sum, called, metaphorically, a mol 
bank, the shares whereof were transferable, like our $ 
with interest at 5/, per cent., the prices varying acco! 
the exigencies of the state. This laid the foundation 

is called the national debt; for a few long annuities ¢ 
in the reign of Charles IL. will hardly deserve that M 
And the example then set was so closely followed durit 
long wars in the reign of Queen Anne, and hitherto, 
capital of the national debt has by degrees increased 
wonderful sum of between 650 and 700 millions sterling 
its present amount, see post), to pay the interest 0} 
and the charges for management, the extraordinary 

of the kingdom (excepting only the land-tax an 
malt-tax) are in the first place mortgaged, and mat 
petual by parliament; redeemable, however, by, the 
authority that imposed them: which, if at any time 
pay off the capital, will abolish those taxes which arë 
to discharge the interest. See 1 Comm. c. 8, b 

The following account and origin of the national @ 
principally taken from M'Cullock's Commercial Dictio 

‘The practice of borrowing money, in order to dé 
part of the war expenditure, began, in this country, 
reign of William III. In the infancy of the practic’ 
customary to borrow upon the security of some tax, 
tion of a tax, set apart as a fund for discharging the P 
and interest of the sum borrowed. This discha 
however, very rarely effected. The public exigen@’, 
continuing, the loans were, in most cases, either 
or the taxes were again mortgaged for fresh ones. 
the practice of borrowing for a fixed period, or, as M 
monly termed, upon terminable annuities, was almost 
abandoned, and most loans were made upon intel? 
annuities, or until such time as it might be conveni 
government to pay off the principal. 

In the beginning of the funding system, the të 
meant the taxes or funds appropriated to the discha'®” 
principal and interest of loans; those who held gow; 
securities, and sold them to others, selling, of cours 
responding claim upon some fund, But afer the del 
to grow large, and the practice of borrowing upon se 
nable annuities had been introduced, the meaning ati 
the term fund was gradually changed; and, ins adi 
nifying the security upon which loans were advan 
for a long time, signified the principal of the loans 
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ie iG Partly, perhaps, to the scarcity of disposable capital 
tevoluti me; but far more to the supposed insecurity of the 
Sime. establishment, the rate of interest paid by 
‘Comparative in the early part of the funding system was 
the confide igh But as the country became richer, and 
- increased, ence of the public in the stability of government 
ducing T ministers were enabled to take measures for re- 
During te reS first in 1716, and again in 1749. 
aated ae reigns of William III. and Anne, the interest 
rgo TI for loans was very various. But in the reign of 
arying the a different practice was adopted. Instead of 
the mo © interest upon the loan according to the state of 
Tally fixe market at the time, the rate of interest was gene- 
ed at three, or three and a half per cent,; the ne- 
Boe nition being made in the principal funded. ‘Thus 
forked poovermment were anxious to borrow, that they pre- 
Could no "towing in a three per cent. stock, and that they 


at, they eotiate a loan for Tess than four and a half per 
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jll i 
Great % ìs an account of the progress of the national 
Titain, from the Revolution to the present 





Principal. | Interest. 


Dev 

at 

eH {heroin in 1689... 

iam 17, ONtFActed during the rei 
IL, above debt pai A JA 


£ 
664,263 





16,730,489 | 1,271,087 





Accessi pasan 
Contract tof Queen Anne, in 1702 |16,394,702 | 1,310,942 

ing Queen Anne's reign [37,150 2,040,416 
1 access 
o 












sion of George I., in 1714 (54,145,363 | 3,351,359 
ing the reign of George I. 
heh 2,053,125 | 1,133,807 





52,092,238 





217,551 


86,773,192 | 2,634,500 


138,865,430 | 4,852,051 
10,281,795 | 380,480 
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Debt at the commencement of the American 
war, in 1775 ss seseree0e it 
Debt contracted during the American 








£. 
28,583,635 | 4,471,571 
121,267,993 | 4,980,201 









Debt at the conclusion of the American war, 
in 1784 ...44 


[249,851,628 | 9,451,772 
Paid during peace, 243,277 


10,501,380 





Debt at the commencement of the French 
war, in 1793 


(239,350,148 9,208,495 
Debt contracted during the French war . 


(608,932,329 | 24,645,971 





Total funded and unfunded debt, 5th of Ja- 
nuary, 1817, when the English and Irish 
exchequer were consolidate: oF 848,282,477 33,854,466 








Since 1817 a deduction has been made of about sixty 
millions from the principal of the debt, and about five mil- 
lions from the annual charge on its account. This diminu- 
tion has been principally effected by taking advantage of the 
fall in the rate of interest since the peace, and offering to pay 
off the holders of different stocks, unless they consented to 
accept a reduced payment; and had it not have been for the 
highly objectionable practice, already adverted to, of funding 
large capitals at a low rate of interest, the saving in this way 
might have been incomparably larger. 

‘he total funded and unfunded debt, on the 5th of Ja- 
nuary, 1838, was 781,978,549. 10s, 2ĝd.; and the annual 
charge thereon, 28,351,352U, 183. 1}d. 

We shall now subjoin some account of the different funds, 
or stocks, forming the public debt. 


I. Funds bearing Interest at Three per Cent, 


1. South Sea Debt and Annuities—This portion of the 
debt, amounting on the 5th of January, 1833, to 10,144,584/,, 
is all that now remains of the capital of the once famous, or 
rather infamous, South Sea Company. The company has, 
for a considerable time past, ceased to have any thing to do 
with trade; so that the functions of the directors are wholly 
restricted to the transfer of the company’s stock, and the 
payment of the dividends on it; both of which operations 
are performed at the South Sea House, and not at the Bank, 
The dividends on the old South Sea annuities are payable on 
the 5th of April, and 10th of October; the dividends on the 
rest of the company’s stock are payable on the dth of January, 
and 5th of July. 

2. Debt due to the Bank of England.—Until recently con- 
sisted of the sum of 14,686,800/, lent by the Bank to the 
public, at three per cent.: dividends payable on the Sth of 
April, and 10th of October, It must not be confounded with 
the Bank capital of 14,558,000/., on which the stockholders 
divide. Under the provisions of the 3 & 4 IW. 4. c. 98. re- 
newing the Bank Charter, one-fourth of the above debt was 
to be repaid, which has been accomplished by the Bank 
agreeing to accept in lieu thereof 4,080,000/, three per cent, 
reduced annuities. See 4 & 5 W., 4. e. 80. 

3. Bank Annuities created in 1726.—The civil list settled 
on George I. was 700,000 a-year; but having fallen into 
arrear, this stock was created for the purpose of cancelling 
exchequer bills, that had been issued to defray the arrear. 
“ The capital is irredeemable; and being small, in compa- 
rison with the other publie funds, and a stock in which little 
is done on speculation, the price is generally at least one per 
cent. lower than the three per cent. consols.” (Cohen's edit, 
of Fairman on the Funds, p: 40.) 5 

4. Three per Cent. Consols, or Consolidated Annuities, —This 
stock forms by much the largest portion of the public debt, 
It had its origin in 1751, when an act was passed, consoli- 
dating (hence the name) several separate stocks, bearing an 
interest of three per cent., into one general stock, At the 
period when the consolidation took place, the principal of the 
funds, blended together, amounted to 9,137,821/.; but, by 

2B 
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finding of additional loans, and parts of loans, in this stock, 
it amounted, on the 5th of January, 1833, to the immense 
sum of 347,458,931.. 

‘The consolidated annuities are distinguished from the three 
per cent. reduced annuities by the circumstance of the interest 
upon them never having been varied, and by the dividends 
becoming due at different periods. This stock is, from its 
magnitude, and the proportionably great number of its hold- 
ers, the soonest affected by all those circumstances which 
tend to elevate or depress the price of funded property, And 
on this account, it is the stock which speculators and jobbers 
most commonly select for their operations. Dividends payable 
on the 5th of January, and 5th of July. 

5. Three per Cent. Reduced Annuities—This fund was 
established in 1757. It consisted, as the name implies, of 
several funds which had previously been borrowed at a 
higher rate of interest; but, by an act passed in 1749, it was 
declared that such holders of the funds in question, as did 
not choose to accept in future of a reduced interest of three 
per cent, should be paid off,—an alternative, which compa- 
ratively few embraced. The debts that were thus reduced 
and consolidated amounted, at the establishment of the fund, 
to 17,571,5741. By the addition of new loans, they now 
amount to 123,029,913/. And see ante, 2. Dividends payable 
on the 5th of April and 10th of October. 


IL. Funds bearing more than Three per Cent. Interest, 


1. Annuities at three and a half per Cent., 1818.—This 
stock was formed in 1818, partly by subscription of three 
per cent. consolidated, and three per cent. reduced annuities, 
and partly by a subscription of exchequer bills. It was 
made redeemable at par any time after the 5th of April, 1829, 
upon six months’ notice being given. Dividends payable on 
the 5th of April and 10th of October. The capital of this 
stock amounts to 12,350,802}. 

2. Reduced three and a half per Cent. Annuities.—This 
stock was created in 1824, by the transfer of stock bearing 
interest at four per cent. (old four per cents.) It is re- 
deemable at pleasure. Dividends payable on the Sth of 
April and 10th of October. Amount, on the 5th of January, 
1833, 63,453,8240. 

3. New three and a half per Cent. Annuities.—This stock 
was formed by the act of 11 Geo. 4. ©. 13, out of the stock 
known by the name of new four per cents.; amounting, on 
the Sth of January, 1830, to 154,331,212/. The holders of this 
four per cent, stock had their option, either to subscribe into 
the new three and a half per cent. annuities, or into a new 
five per cent. stock, at the rate of 100/., four per cents, for 
70l, five per cents. Dissentients to be paid off. Only 
467,7137, new five per cent. stock was created under this 
arrangement, The sum required to pay dissentients was 
2,610,000/, The new three and a half per cent that was thus 
created amounted on the 5th of January, 1833, to 137,613,820. 
Dividends payable 5th of January and Sth of July. 

4, Four per Cent. Annuities created in 1826. —By virtue of 
the 7 Geo. 4. c. 39, 3,000,000 of exchequer bills were 
funded, at the rate of 1071, four per cent. annuities for ever 
100 bills. In 1829, (10 Geo. 4. e. 31), three additional 
millions of exchequer bills were funded in this stock, at the 
rate of 1017. 10s. stock, for every 100 bills. Dividends 
posetio Sth of April and 10th of October, Amount, 5th of 
january, 1833, 10,796,340/. A considerable sum was trans- 
ferred from this stock for the purchase of annuities, under 
the 10 Geo. 4. e. 24, 

By an act of the 4 & 5 W. 4. e. 31, these four per cent, 
annuities were reduced, and added to the above new three and 
a half per cent, annuities, This stock thus created, is not to 
be redeemed before the Sth of January, 1840. Dissentients 
(who are understood to be numerous) are to be paid off: 

5. New five per cent.—Amount, 5th of January, 1833, 
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462,7371. (See above, 3, New three and a half 
Annuities.) 
HI. Annuiti 

1. Long Annuities.—These annuities were created 
ferent periods, but they all expire together in 1860. 
were chiefly granted by way of premiums, or dow 
the subscribers to loans: payable on the 5th of Ap 
10th of October. 

2. Annuities under 4 Geo. 4, c. 22. This anm 
payable to the Bank of England, and is commonly km 
the name of the “ dead weight” annuity, It expires in? 
It is equivalent to a perpetual annuity of 470,317/. 109 

3. Annuities under 48 Geo. 3. c. 142, &e.; and 10 Ge 
24.—The 48 Geo. 8. e. 142. was the first act that aul 
the granting of life annuities, and that statute was foll 
by various others, whereby its provisions were amende 
extended, all of which were repealed by the 9 Geo. 4 é 
but this latter act did not affect annuities that 
been granted. By the 10 Geo. 4. c. 24 the commis 
the reduction of the national debt, were once more 
powered to grant annuities for terms of years, 
nuities; accepting in ron either money or stot 
cording to rates specified in tables, to be approved b 
lords of the treasury. No annuities are granted on © 
of any nominee under fifteen years of age, nor in 
not approved by the commissioners. Annuities for të 
years not granted for any period Jess than ten years. 
annuities are transferable, but not in parts or shares. 
for terms of years, payable Sth of January and 5th of" 
and those for lives, 5th of April and 10th of October 
also 2 & 3 W. 4. c. 59. and 3 & 4 W. 4. c 24. g 
The annuities for terms of years, granted under the} 
acts, amounted, on the 10th of October, 1830, to 77% 
being equal to a perpetual annuity of 491,0582. 
annuities atot at the same period, to 666,411 
equal to a perpetual annuity of 266,0717. (Parl. P. 
174, Sess, 1831.) } 
Trish Debt.—It seems unnecessary to enter into any © 
with respect to the public debt of Ireland. The 
descriptions of stock of which it consists, and their 
are specified above. The dividends on the Irish 
paid at the Bank of Ireland; and, in order to accom” 
the public, stock may be transferred, at the pleasure 
holders, from Ireland to Great Britain, and from the W 
the former. 

Exchequer Bills.—Are bills of credit, issued by 9% 
of parliament, They are for various sums, and beat 
(at present at the rate of one and a half per diem, p” 
P) to the usual rate at the time. The al 
the Bank to government are made upon excheqt 
and the daily transactions between the Bank and gove 
are principally carried on through their intervention. 
of the time at which out-standing exchequer bills a 
paid off is given by public advertisement, Banker} 
vesting in exchequer bills to any other species of 
though the interest be for the most part comparative 
because the capital may be wont at the treas! 
rate originally paid for it; the holders being exempt 
any risk of fluctuation, Exchequer bills were first $4 
1696; and have been annually issued ever 
amount outstanding, and unprovided for, on the 
nuary, 1888, was 27,279,000, By the 4 & 5 Wi 
the commissioners of the treasury may issue excheq! 
the amount of 14,000,000., for the service of the 

India Stock and India Bonds are also quoted in 
the prices of the public funds. The stock, on 
East India Company divide, is, 6,000,000., the 
which has been, since 1793, ten and a half per a 
provisions for its payment under the 3 & 4 W. 4 
East India Company, IT. India bonds are genet 
each, and bear at present two and a half per cent ™ 
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ii: of March, and 30th of September, In selling 
ay in gaan, down to the day of sale is, with the pre- 
niet led to the amount of the bills; the total being the 

> peld by the purchaser, The premium, which is, 


th i rpg’ 
by the cue Pay variable part of the price, is influenced 








a es which influence the price of stocks 
The v2? number of bonds in circulation, &c. 
stances, DE of stocks is influenced by a variety of circum- 
+ Whatever tends to shake or to increase the public 
time tg is in the stability of government, tends at the same 
affected p s or increase the price of stocks. They are also 
the eede state of the revenue; and, more than all, by 
the intent’, Of Obtaining supplies of disposable capital, and 
Persons Yhich may be realised upon loans to responsible 


Pe 730, till the rebellion of 1745, the three per cents, 
a 107, pAr 89; and were once, in June, 1737, as high 
tose ara; Uring the rebellion, they sunk to 76; but, in 1749, 
is, Rin to 100. In the interval between the peace of 
Aa 763, and the breaking out of the American war, 
War thea Bed from 80 to 90; but towards the close of the 
high Stra to 54. In 1792 they were, at one time, as 
thes » In 1797 the prospects of the country, owing to 
Adverse fo ofthe French, the mutiny in the fleet, and other 
consequ tmstances, were by no means favourable; and, 
Of Sep, lence, the price of three per cents. sunk, on the 20th 


jlt nber, on the intelligence transpiring of an attempt to 
e Ruth the French republic having failed, to 47}; 
e con est Price to which they have ever fallen, 
F gamissioners for ciny 
Effeotg O Strongly recommen 
and aal plan for the reduction 


; Various 
rot 


Year j7picheauer quarterly in every year, was created in the 


dire 
inato 
i 


N c 
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e ene Sums were afterwards directed to be paid out of 

maitis ree 

more ies fe 

lapad d to the same sinking fand; which was, neverthe- 

Aiteregg, Beret no longer as a sinking fand, at compound 

Ofthe Commie ver the monies annually placed to the account 

Moun 3 Tnissioners, including the original million, should 

Antal gy Ue Sum of four millions. From this period, the 
of four millions was still to be applied to the 





Me pya 
emai Pt the interest of the debt purchased thereby, 
Muities which might afterwards expire, were to 
ae tion of parliament, 
eee 792, a further provision was made; (by 32 
i eqD} that when the interest of any redeemable 
in kaS or the capital paid off by money raised at a 
quarter har equal to the interest so saved, should 
tof the rom the consolidated fund, and placed to 
Pound ine, missioners: the operation of this fund 
sel was, by this act, directed to cease, 
tint oe annually paid to the commissioners on 
wag mill well as on those above stated, should amount 
i igo exclusive of the original million, or of any 
by featliament may direct to be made thereto, or 
{tnd which may be created in consequence of 
consti this period, the annual sum of four mil- 
the atts was also to be applied as before di- 
"ally Drover’ act it was also enacted, “ for the more 
tion pe ng the inconvenient and dangerous accu- 
th, Sa t thereafter, in consequence of any further 
pital sto eM! sum, equal to one hundredth part of 
cK created by any such loans, should be paid 
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to the Bank, and placed to the account of the commissioners 
for the reduction of the national debt, without any limits to 
its operation short of redeeming the whole of the stock 
created by such loans respectively, 

To accelerate the effect of all the preceding measures, 
parliament, in every year, from 1792 to 1802, uniformly 
granted, and applied the sum of 200,000}; pursuing the 
principle laid down in times of peace, even through a period 
of war, notwithstanding the necessary increase of public 
burdens. 

In order that the public might have a continual view of 
the state of the national debt, and also of its progressive 
reduction, it is further provided that an account of each shall 
be laid before both Houses annually. By 27 Geo. 3. c. 18. § 
72. it was enacted that there shall be presented, within four- 
teen days after the commencement of every session, an ac- 
count of all additions which shall have been made to the annual 
charge of the public debt by the interest or annuities for, or on 
account of, any loan made after the passing of that act, and 
within ten years next preceding the date of such account; 
together with an account of the produce, within the year 
Bees EN of any duties which shall have been imposed, 
or of any additions which shall have been made to the re- 
venue for the purpose of defraying the increased charge 
occasioned hy every such loan respectively. 

By 48 Geo. 8. c. 142. the chiel baron of the court of exe 
chequer, in England, (or, in his absence, one of the puisne 
barons), was added to the commissioners for the reduction of 
the national debt. 

By 56 Geo. 3. c. 98. (for uniting and consolidating into 
one fund all the public revenues of Great Britain and Ireland, 
and to provide for the application thereof to the general 
service of the united icons) § 1. and 18, so much of 
any existing acts as appoints commissioners for the reduction 
of the national debt in Ireland is repealed; and the British 
commissioners are declared commissioners for the reduction 
of the national debt of the united kingdom, produced by the 
consolidation of the national debt of Great Britain’ and 
Ireland. 

By 58 Geo. 3, c. 66, § 1. three commissioners are em- 
powered to act in all cases. 

Various other statutes were subsequently passed, relating 
to the management and reduction of the national debt, prior 
to the 10 Geo. 4. c. 27 (amended by the 8 & 4 I. 4, c. 24); 
which, in effect, abolished the sinking fund, by enacting that 
the sum to be thenceforth applicable should ‘consist of the 
actual surplus revenue, 

NATIONAL EDUCATION. Notwithstanding the at- 
tention that has been attracted of late years to the subject of 
education, and although the ea of establishing a na- 
tional system for the instruction of the lower classes is now 
generally admitted, no legislative measure has yet been 
passed, recognizing this important duty of a government, 
with the exception of an act passed,n the session before the 
last (3 & 4 W. 4, e. 103), usually called the Factory Act; 
which renders it compulsory on the employers of children 
engaged in factories, to allow them to attend some school for 
two hours, at least six days in the week, 

NATIVI DE STIPITE, In the survey of the duchy of 
Cornwall, there is mention of nativi de stipite, and nativi con- 
ventionarii ; the first were villeins or bondmen, by birth or 
stock; the other, by contract or agreement. LL, Hen, 1. 
cap. 76. And in Cornwall it was a custom, that a freeman 
marrying nativam, if he had two daughters, one of them was 
free, and the other villein. Bract. lib, 4. c. 21, 22. 

NATIVITY, nativitas.] Birth, or the being born ina 
place. The casting the nativity, or by calculation seeking 
to know how long the queen should live, &c, was made 
felony by 23 Eliz. €. 2. Á 

Nativitas (Neifty) was anciently taken for the servitude, 
bondage, or villemage, of women, Leg. Wil. 1. 
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NATIVO HABENDO. A writ that lay to the sheriff 
for a lord who claimed inheritance in any villein, when his 
villein was run away, for the apprehending and restoring him 
to the lord: and the sheriff might seize the villein, and de- 
liver him unto his lord, if he confessed his villeinage ; but if 
he alleged that he was a freeman, then the sheriff ought not 
to seize him, but the lord was to sue forth a pone to remove 
the plea before the justices of C. B. &c, And if the villein 
purchased a writ de libertate probandd before the lord had 
taken out the pone, it was a supersedeas to the lord, that he 
proceeded not on the writ of nativo habendo. Reg. Orig. 7, 
8; F.N. B. 77; New Nat. Brev. 171, 172. > 

This writ nativo habendo was in nature of a writ of right, 
to recover the inheritance in the villein ; upon which the 
lord was to pursue his plaint, and declare thereupon, and the 
villein to make his defence so as the freedom was to be tried, 
New Nat. Br. 171, 173. See Villein. 

NATIVUS. He who was born a servant, and so differed 
from him who suffered himself to be sold, of which servants 
there were three sorts, bondmen, natives, and villains: bond- 
men were those who bound themselves by covenants to 
serve, and took their name from the word bond; natives we 
spoke of just before ; and villains were such who, belonging 
to the land, tilled the lord’s demesnes, nor might depart 
thence without the lord’s licence. Spelman’s Gloss, See 


Chart, R. 2; Qud omnes manumittit a bondagio in com. 
Hertf. Walsingham, p. 254. Cowell. See Villain. 
NATURAL-BORN SUBJECTS. By the 4 Geo, 2. c. 


21. (made to explain the third section of the 7 Ann. c. 5. 
relative to children of the natural-born subjects of this king- 
dom) children of natural-born subjects, born out of the 
allegiance of the crown, are declared to be natural-born 
subjects; but by § 2. this is not to extend to the issue of 
persons attainted of treason, or in the service of foreign princes 
in enmity with the crown, 

By the 13 Geo. 3. c. 21, these benefits are further extended 
to persons born out of the allegiance of the crown, whose 
fathers were by the former statute entitled to the rights of 
natural-born subjects. See Alien, I. 

NATURAL AFFECTION, naturalis affectio.) Is a good 
consideration in a deed ; and if one, without expressing any 
consideration, covenant to stand seised to the use of his wife, 
child, or brother, &e. here the naming them to be of kin, 
implies the consideration of natural affection, whereupon such 
use will arise, Cart. 188, See Consideration, 

NATURALIZATION. See Alien, II, III. 

NATURÆ Pudenda, Pri » Leg. Hen. 1. c. 83. 

NAVAGIUM. A duty incumbent on tenants, to carry 
their lord’s goods in a ship. Mon. Angl. i, 922. 

NAVAL STORES, See Public Stores. 

NAUFRAGE, A sea term for shipwreck. 

NAVIGABLE RIVERS. See Rivers. 

NAVIGATION, Is the art of sailing at sea, also the 
manner of trading; and a navigator is one who understands 
navigation, or imports goods in foreign bottoms. 
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NAVIGATION ACTS. 

These statutes, which form an important branch of our 
maritime code, comprise the enactments that have been passed 
for regulating the commercial intercourse of this kingdom and 
its colonies with other countries; by what vessels it shall be 
carried on; and generally the mode in which it is to be con- 
ducted. 

The prominent objects of the old navigation acts were— 
first, the securing to our own shipping, as far as circumstances 
would safely admit, the carrying trade, as the great source of 
our naval strength; secondly, the confining our trade, as 
much as possible, without exciting jealousy in our neighbours, 
to the capital of our own merchants by excluding foreigners, 
who were not the subjects of the countries of which the arti- 
cles are the growth, produce, or manufacture, from becoming 
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the intermediate negociators ; and thirdly, the encour: 
of our own manufactures, by checking, through the means! 
absolute prohibitions or high duties, the introduction int 
same market of such articles of foreign manufactures ast 
rival our own; especially those in a progressive state of im 
provement. d 
The origin of the navigation laws of England ma} 
traced to the reign of Richard II. or perhaps to a sti 
remote period. But, as no intelligible account of the val 
and contradictory enactments framed at so distant an 






act 1650, which prohibited all ships, of all foreign naŭo 
whatever, from trading with the plantations in America WA 
out having previously obtained a licence, These acts 
however, rather intended to regulate the trade betwee! © 
different ports and dependencies of the empire, 
regulate our intercourse with foreigners. But in the foll? 
ing year, (9th of October, 1651,) the republican p 
passed the famous act of navigation, This act had a di 
Object, It was intended not only to promote our own M 
gation, but also to strike a decisive blow at the naval pa 
of the Dutch, who then engrossed almost the whole cani 
trade of the world, and against whom various cireumst 
had conspired to incense the English, The act in que 
declared, that no goods or commodities whatever of © 
growth, production, or manufacture of Asia, Africa, ot AM 
rica, should be imported either into England or Ireland 
any of the plantations, except in ships belonging to EM 
subjects, and of which the master Gace greater num? 
the crew were also English. Having thus secured the impa 
trade of Asia, Africa, and America, to the English 
owners, the act went on to secure to them, as far as that 
possible, the import trade of Europe. For this pu 
further enacted, that no goods of the growth, product 
manufacture of any country in Europe should be imp 
into Great Britain except in British ships, or in such ship 
were the real Property of the people of the country oF Pay 
in which the goods were produced, or from which they 
only be, or most usually were, exported. The latter 
the clause was entirely ‘levelled against the Dutch, wh? 
but little native otoda to export, and whose ships 
principally employed in carrying the produce of other cong 
to foreign markets, Such were the leading provisions 0" og 
famous act. They were adopted by the regal govem 
which succeeded Cromwell, and form the basis of the 
the 12 Car. 2. c. 18, which continued to a very recent Ph 
to be the rule by which our naval intercourse wil ed tl 
countries was mainly regulated, and has been designa 
Charta Maritima of England. 

Inthe 12 Car. 2c, 18. the clause against importing forg 
commodities, except in British ships, or in ships belonging 
the country or place where the goods were produced, 2 5 
which they were exported, was so far modified, that the Tig 
hibition was made to apply only to the goods of Russ 
Turkey, and to certain articles since well known in c0 
by the name of enumerated articles, leave being at the 
time given to import all other articles in ships of any 
tion. But this modification was of very little importan 
commerce, as timber, grain, tar, hemp and flax, 
wines, spirits, sugar, Xc, Parliament seems, howei 
have very speedily come round to the opinion that ti 
had been done in the way of relaxation; and in the 










































Charles II, a supplemental statute was passed, avowe 









So far as it depended on us, Holland, 
$, and Germany, were virtually placed out of 
le of the commercial world; and though the extreme 

fonr of this statute was subsequently modified, its principal 

Visions remained in full force until the late alterations, 
e ‘Culloch’s Com. Dict. 817. 
“the it changes in the navigation laws were effected partly by 
ills introduced by Mr. (now Lord Wallace) in 1821, and 

luskisson in 1825, and partly by what has been called 
“ciprocity System, By the 6 Geo. 4. c. 109. the inter- 
ise of all European countries in amity with this country 
mmpced on the same footing. 

‘Mt statute was amended by several subsequent enact- 
Mts; and for the purpose of consolidating the law into one 
Ae 3 & 4 Wm. 4. c. 54. was passed. 
ps in which only enumerated goods of Europe may be im- 
~The several sorts of goods hereinafter enumerated, 
ii the produce of Europe; (that is to say,) masts, timber, 
ee tar, tallow, hemp, flax, currants, raisins, figs, prunes, 
Hl corn or grain, wine, brandy, tobacco, wool, shumae, 
‘ders madder roots, barilla, brimstone, bark of oak, cork, 
be (Ee lemons, linseed, p seed, and clover seed, shall not 

pt Lotte into the united kingdom to be used therein, ex- 

qo? British abip , or in ships of the country of which the 
uce, or in ships of the country from which 








































are the prod 
Yeats are imported.—-§ 2. 
ces from which only gads of Asia, Africa, or America, 
it imported. —Goods, the produce of Asia, Africa, or 
mic shall not be imported from Europe into the united 
Henin, be used therein, except the goods hereinafter 
ned ; (that is to say 
S, the produ the dominions of the Emperor of 
Beco, which may be imported from places in Europe 
e Straits of Gibraltar : 











uurope within the Straits of Gib 
Ty din the produce of places within the limits of the East 
yy mpany’s charter, which (having been imported from 
Places into Gibraltar or Malta in British ships) may be 
oo Fom Gibraltar or Maltas 
Bunt’ ken by way of reprisal by British ships : 
Vevey! diamonds, pearls, rubies, emeralds, and other 
| Shiro Precious stones.—§ 3. 
be ims în which only goods of Asia, Africa, or America, may 
naaid:—Goods, the produce of Asia, Africa, or America, 
ein |, be imported into the united kingdom, to be used 
iuntry an foreign ships, unless they be the ships of the 
© pt Asia, Africa, or America, of which the goods are 
k pace, and from’ which they are imported, except the 
Googe” CMafter mentioned ; (that is to say,) 
i Asia o the produce of the dominions of the Grand Seignor, 
Burgo? Africa, which may be imported from his dominions 
+ in ships of his dominions : 
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Raw silk and mohair yarn, the produce of Asia, which may 
be imported from the dominions of the Grand Seignor in the 
Levant seas, in ships of his dominions : 

Ballion.—§ 4. 

Manufacture deemed produce.—All manufactured goods 
shall be deemed to be the produce of the country of which 
they are the manufacture.—§ 5. 

From Guernsey, §c.—No goods shall be imported into the 
united kingdom from the islands of Guernsey, Jersey, Alder- 
ney, Sark, or Man, except in British ships.—§ 6. 

Exports to Asia, dc, and to Guernsey, &e.—No goods shall 
be exported from the united kingdom to any British pos- 
session in Asia, Africa, or America, nor to the islands of 
Guernsey, Jersey, Alderney, Sark, or Man, except in British 
ships.—§ 7. 

'oastwise.— That no goods shall be carried coastwise from 
one part of the united kingdom to another, except in British 
ships.—§ 8. 

tween Guernsey, Jersey, §¢—No goods shall be carried 
from any of the islands of Guernsey, Jersey, Alderney, Sark, 
or Man, to any other of such islands, nor from one part of any 
of such islands to another part of the same island, except in 
British ships.—§ 9, 

Between British possessions in Asia, &e.—No goods shall be 
carried from any British possession in Asia, Africa, or Ame- 
rica, to any other of such possessions, nor from one part of 
any of such possessions to another part of the same, except in 
British ships.—§ 10. 

Imports into British possessions in Asia, §e.—No goods shall 
be imported into any British possessions in Asia, Africa, or 
America, in any foreign ships, unless they be the ships of the 
country of which the goods are the produce, and from which 
the goods are imported.—§ 11, 

o ship British unless registered and navigated as such, 
§¢.—No ship shall be admitted to be a British ship unless 
duly registered and navigated as such ; and every British re- 
gistered ship (so long as the registry of such ship shall be in 
force, or the certificate of such registry retained for the use of 
such ship) shall be navigated during the whole of every voyage 
(whether with a cargo or in ballast,) in every part of the 
world by a master who is a British subject, and by a crew, 
whereof three-fourths at least are British seamen; and if 
such ship be employed in a coasting voyage from one part of 
the united kingdom to another, or in a voyage between the 
united kingdom and the islands of Guernsey, Jersey, Alder- 
ney, Sark, or Man, or from one of the said islands to another 
of them, or from one part of either of them to another of the 
same, or be employed in fishing on the coasts of the united 
kingdom, or any of the said ines then the whole of the 
crew shall be British seamen. 

Exceptions as to registry.—Provided that all British-built 
vessels under fifteen tons burden, wholly owned and navi- 
gated by British subjects, although not registered as British 
ships, shall be admitted to be British vessels, in all navigation 
in the rivers and upon the coasts of the united kingdom, or 
of the British possessions abroad, and not proceeding over 
sea, except within the limits of the respective colonial govern- 
ments within which the managing owners of such vessels 
respectively reside ; and that all British-built vessels wholly 
owned and navigated by British subjects, not exceeding 
thirty tons, and not having a whole or a fixed deck, and em- 
ployed solely in fishing on the banks and shores of New- 
foundland, and of the parts adjacent, or on the banks and 
shores of the provinces of Canada, Nova Scotia, or New 
Brunswick, adjacent to the gulf of Saint Lawrence, or on the 
north of Cape Canso, or of the islands within the same, or in 
trading coastwise within the said limits, shall be admitted to 
be British boats or vessels, although not registered, so long 
as such boats or vessels shall be solely so employed.—§ 13. 

Honduras ships.—All ships built in the British settlements 
at Honduras, and owned and navigated as British ships, shall 
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pe entitled to the privileges of British registered ships in all 
direct trade between the united kingdom or the British pos- 
sessions in America and the said settlements; provided the 
master shall produce a certificate under the hand of the 
superintendent of those settlements, that satisfactory proof 
has been made before him that such ship (deseribing the 
same) was built in the said settlements, on is wholly owned. 
by British subjects; Provided also, that the time of the clear- 
ance of such ship from the said settlements for every voyage 
shall be endorsed upon such certificate by such superin- 
tendent.—§ 14, $ 7 

Ships of any foreign countries —No ship shall be admitted 
to be a ship of any particular country, unless she be of the 
built of such country; or have been made prize of war to 
such country ; or have been forfeited to such country under 
any law of the same, made for the prevention of the slave 
trade, and condemned as such prize or forfeiture by a com- 

etent court of such country ; or be British-built (not having 
Peen a prize of war from British subjects to any other foreign 
country) ; nor unless she be navigated by a master who is a 
subject of such foreign country, and by a crew of whom 
three-fourths at least are subjects of such country ; nor un- 
Jess she be wholly owned by subjects of such country usually 
residing therein, or under the dominion thereof: Provided 
always, that the country of every ship shall be deemed to 
include all places which are under the same dominion as the 
place to which such ship belongs.—§ 15. 

Master and seamen, when British seamen.—No person shall 
be qualified to be a master of a British ship, or to be a British 
seaman within the meaning of the act, ean thenatural-born 
subjects of his majesty, or persons naturalized by any act of 
stirs A or made denizens by letters of denization ; or 
‘except persons who have become British subjects by virtue of 
conquest or cession of some newly acquired country, and who 
shall have taken the oath of allegiance to his majesty, or the 
oath of fidelity required by the treaty or capita lation by 
which such newly acquired country came into his majesty’s 
possessions; or persons who shall have served on board any 
of his majesty’s ships of war in time of war for the space of 
three years: Provided always, that the natives of places 
within the limits of the East India Company’s charter, al- 
though under British dominion, shall not, upon the ground of 
being such natives, be deemed to be British seamen: Provided 
always, that every ship (except ships required to be wholly 
nayigated by British seamen) Ashi shall be navigated by one 
British seaman, if a British ship, or one seaman of the 
country of such ship, if a foreign ship, for every twenty tons 
of the burden of such ship, shall be ere to be duly navi- 
gated, although the number of other seamen shall exceed 
one-fourth of the whole crew.—§ 16. 

Foreigners serving two years on board his majesty’s ships 
during war-—His majesty, by his royal proclamation during 
war, may declare that foreigners, having served two years on 
board any of his majesty’s ships of war in time of such war, 
shall be British seamen within the meaning of the act.—§ 17, 

British ship not to depart from British port unless duly na~ 
vigated, §c.—No British registered ship shall be suffered to 
depart any port in the united kingdom, or any British posses- 
sion in any part of the world, (whether with a cargo or in 
ballast), unless duly navigated: Provided that any British 
ships, trading between places in America, may be navigated 
by British negroes; and ships trading eastward of the Cape 
of Good Hope within the limits of the East India Company's 
charter, may be navigated by Lascars, or other natives of 
countries within those limits,—§ 18, 

If cxcess of foreign seamen, penalty 101. for each, &e.—If 
any British registered ship shall at any time have, as part of 
the crew in any part of the world, any foreign seaman not 
allowed by law, the master or owners of such ship shall for 
every such foreign seaman forfeit ten pounds : Provided, that 
if a due proportion of British seamen cannot be procured in 














any foreign port, or in any place within the limits of the 
Indi Companys charter, for the navigation of any Brit 
ship; or if such proportion be destroyed during the v 
by any unavoidable circumstance, and the master of 
ship shall produce a certificate of such facts under the h 
of any British consul, or of two known British merchants 
there be no consul at the place where such facts can be ase’ 
tained, or from the British governor of any place within 
limits of the East India Company’s charter; or, in 
of such certificate, shall make proof of the truth of such fi 
to the satisfaction of the collector and controller of the 
toms of any British port, or of any person authorized in 
other part of the world to inquire into the navigation 
such ship, the same shall be deemed to be duly navigatt 












Proportion of seamen may be altered by proclamatio 
his majesty shall, at any time by his royal proclamation, 
clare that the proportion of British seamen necessary t0 
due navigation of” British ships shall be less than the prop 
tion required by this act, every British ship navigated 
the proportion of British seamen required by such prot 
tion shall be deemed to be duly navigated, so long a8 
proclamation shall remain in force —§ 20. 

Goods prohibited only by navigation law may be imported Jt 
exportation. —Goods of any sort or the produce of any P 
not otherwise prohibited than by the law of navigation I 
before contained, may be imported into the united kinga 
from any place in a British ship, and from any place M 
being a British possession in a foreign ship of any co! 
and RA navigated, to, be Pe a for exporti 
only, under the provisions of any law in force for the 
being, made for the warehousing of goods, without p 
of duty upon the first entry thereofi—§ 21. See Warehow 

Forfeitures.—If any goods be imported, exported, or ¢ 
coastwise, contrary to the law of navigation, all such g% 
shall be forfeited, and the master of such ship shall forfelt 
sum of one hundred pounds.—§ 22. 3 

The duties payable upon goods and articles imported 
or exported out of this country, are closely connecti 
the present subject. These duties are generally know" % 
the name of the customs; and have already been treated 
under that title. Subsequent, hgwever, to the printing 0 
that portion of this work, the 6 G, 4. ¢ 106. and vi 
subsequent acts, relative to the customs, have been rep® 
by the 3 & 4 W.4.c. 50. with a view to their ame 
and consolidation, h 
The 3 & 4 W. 4, c. 51, embodies the provision for 








































management, and the 3 & 4 W, 4, c. 52, those for the 
regulation of the customs; and the latter act contains të 
of goods prohibited to be imported or exported, 
articles that may be imported, subject to certain restri 
or prohibited from exportation by the royal proclamation: yy 

By § 105, ofc. 52. all trade, from one part to another 0 of 
united kingdom, or from any part to another in the 
Man, is to be deemed coastwise, 

The 3& 4 W. 4, c. 56. grants the new duties of cust 
which are specified with the drawbacks allowed on 
articles in the tables annexed to the act. 
By § 3. his majesty, with the advice of his privy 
by order of council, may, from time to time, direct a 
ing of an additional duty, not exceeding one-fifth of ior 
existing duty, upon goods or merchandize, the grow’ “ot 9 
manufacture of any country, which shall levy high 
other duties upon any article, the growth or manufac! 
any of his majesty’s dominions, than upon the like 
the growth or manufacture of any ot oui on 
and, in like manner, impose such additional duti ch 

oods when imported in the ships of any country whi 

tas higher or other duties upon any goods when im 
in British ships, than when imported in the national sh 
such country; or which shall levy higher or other “ 
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port or other duties upon British ships, than upon such 
Vint; Ships; or which shall not place the commerce or 
aa tion of this kingdom upon the footing of the most 
Hib eetion in the ports of such country; and either 
A it the importation of any manufactured article, the pro- 
a of such country, in the event of the export of raw 
ial, of which such article is wholly or in part made, being 
ibited from such country to the British dominions; or 
hose an additional duty, not exceeding one-fifth, as afore- 
addito such manufactured article; and also impose such 
$ ional duty, in the event of such raw material being sub- 
> to any duty upon being exported from the said country 
© any of his majesty’s dominions. 
ig rmetly various bounties or premiums were offered and 
'Y government to the producers, exporters, or importers 
a articles, or to those who employed ships in certain 


















Bounties on production were most commonly given with a 
indust, “MUrage the establishment of sdme new branch of 
‘consid «°° foster and extend an old branch that was 
The red of great importance to the national pomi 
tm linen manufactory throughout the united kingdom was 
lated and encouraged by a variety of bounties, both as 
yettded its production and exportation, for a long series of 
a yon to 1830, when the premiums on its exportation, 
ell as on other articles, ceased. And by the 4 & 5 W. 4, 
+ all acts authorizing the appropriation of sums of money 
iA g couragement of the raising and dressing of flax were 


Pe 
Ay I 










€ whale fishery was likewise for many years protected 

Atge bounties, which were gradually reduced and abo- 
M 1824 were also those granted for the encourage- 

t of the herring fishery in 1830. 

e bounty granted ‘on the exportation of corn was 

T 4 1815. 

ee further Ships, Smuggling. 

; NAVIS ECCLESLE. The nave or body of the church, 
enguished from the choir, and wings, or isle ; it is that 
wage church where the common people sit. Du-Cange. 

VIS, NAVICULA. A small dish to hold frankin- 

d fore put into the thuribilum, censor, or smokin; pot; 

Seems to have its name from the shape, resembling a 

lv Se little ship; we have several of these boat-cups in 

NAYS for various uses, Paroch, Antig. 598. 

VITHALAMUS. A ship or barge that noblemen use 


a with fine chambers and other stately ornaments. 
at, Dict. 




















NAVY. 
fleet or shipping of a prince or state ; or an armament 


The 
sea, 
C T Of the Navy of England, and its Jurisdiction in the 

U, grih Seas. 

* OF raising and paying the Mariners, and of the Laws 
made for their protection, [As to their prize- 
money, see also tit, Admiralty.) 

their Discipline, under the Articles of War and 
Naval Courts Martial. 
Moyli? Navy or Excraxn, it has been observed, excels 
fy 1,.°°S for three things, viz. beauty, strength, and safety ; 
thawty our ships of war are so many floating palaces ; 


U. oy 








y wit strength so many moving castles ; and for safety, 
Maval oe the most defensive walls of the land; and as our 
Mo Power ns us authority in the most distant climates, 

B Superiority of our fleet above other nations, renders 

Meie monarch the arbiter of Europe. 
ts 3,288 of England in ancient times commanded their 
OF thet Person ; and King Arthur vindicated the dominion 
Seas, making ships of all nations salute our ships of 
ime, lowering the topsail, and striking the flag, as in like 
they shall do to the forts upon land; by which sub- 
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mission they are put in mind that they are come into a terri- 
tory, wherein they are to own a sovereign power and juris- 
diction, and receive protection from it ; and this duty of the 
flag, which hath been constantly paid to our ancestors, serves 
to imprint reverence in foreigners, and adds new courage to 
our seamen; and reputation abroad is the principal support 
of any government at home, 

King Edgar, successor to Arthur, stiled himself sovereign 
of the narrow seas; and having fitted out a fleet of four 
hundred sail of ships, in the year 937, sailing about Britain 
with his mighty navy, and arriving at Chester, was there met 
by eight kings and princes of foreign nations, come to do 
him homage; who, as an acknowledgment of his sovereignty, 
rowed this monarch in a boat down the river Dee, himself 
steering the boat; a marine triumph which is not to be 
paralleled in the histories of Europe. 

Canute, Edgar's successor, laid the ancient tribute called 
danegeld, for guarding the seas, and sovereignty of them; 
with the following emblem expressed, viz. Himself sitting on 
the shore in his royal chair, while the sea was flowing, speak- 
ing, Tu meæ ditionis es, et terra in qua sedeo est, §c. 

Egbert, Althred, and Elthred kept up the dominion and 
sovereignty of their predecessors ; nor did the succeeding 
princes of the Norman race waive this great advantage, but 
maintained the right to the four adjacent seas surrounding 
the British shore; the honour of the flag King John chal- 
lenged, not barely as a civility, but a Higie to be paid cum 
debitå reverentid, and the persons refusing he commanded to 
be taken as enemies; and the same was ordained not only to 
be paid to whole fleets, bearing the royal standard, but to 
those ships of privilege that wear the prince's ensigns or co- 
lours of service ; this decree was confirmed and bravely as- 
serted by a fleet of five hundred sail, in a royal voyage to 
Treland, wherein he made all the vessels which he met with 
in his way, in the eight circumfluent seas, to pay that duty 
and acknowledgment, which has been maintained by our 
Kings to this day, and was never contested by any nation 
unless by those who attempted the conquest of the entire 
empire. 

‘Trade gave oceasion to the bringing mighty fleets to sea, 
and on the increase of trade, ships of war were necessary in 
all countries for the preservation of it in the hands of the 
just proprietors. 

In ancient times the several counties of England were 
liable to a particular taxation for building ships of war and 
fitting out fleets, every one in proportion to their extent and 
riches; so that the largest counties were each of them to 
furnish a first-rate man of war, and the others every one to 
build one in proportion; but this method has been long dis- 
used, and the fitting out our navy for many ages has been 
always thrown into the public charge. 

King Edward III, in his wars with France, had a fleet of 
ships before Calais, so numerous that they amounted to seven 
hundred sail; but these were only very small vessels, 

Notwithstanding that the fleets of Great Britain have been 
remarkable for several ages past, for the great and signal 
victories obtained from time to time over their enemies, and 
that in the reigns of some of our ancient kings there have 
been greater numbers of ships fitted out at different times, 
upon certain expeditions, than have been of late years, yet 
that of a royal navy was never properly established until by 
Henry VIII. in the fourth year of his reign, anno 1612; at 
which time, that king taking umbrage at the mighty naval 
preparations of France, made an augmentation of twenty- 
five large ships of war to those already in being ; he likewise 
erected an office for the navy, and established a certain 
number of commissioners, to whom the charge of the navy 
was committed, and whose duty it was to inspect into the 
state and condition of the king's ships, and to make a report 
thereof to the lord high admiral, in order to their being 
repaired or rebuilt, and supplied with every thing necessary 
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for the public service, according as the case required it; for 
till that time, the establishment of the naval forces of this 
kingdom seems to have been upon an auxiliary dependency 
of nthe sea ports and maritime towns, who were under certain 
conditions of furnishing their respective quotas of ships for 
the king's use, upon previous notice given to them in that 
behalf; after which, they all came to the appointed rendez- 
yous, and were then disposed of by the king’s order upon 
the services intended. Upon this augmentation, the king’s 
fleet at that time consisted of no more than forty-five ships, 
with which that of the French was soon overcome. Of 
those towns which furnished ships for the public service, the 
cinque ports were the most noted, and whose privileges still 
subsist on account of the services which they obia them- 
selves in particular to perform to the crown, See Cinque 
Ports, 

There are lists of the fleet of Queen Elizabeth, which 
make it appear there was but one private gentleman a cap- 
tain, all the rest being lords and knights ; so high was the 
esteem for service at sea in those days, when our princes 
ruled with the most consummate glory; but the opinion of 
serving at sea in late times having been very much lessened, 
it has since been declined by the nobility and gentry. 

The navy of England is at present divided into three 
squadrons, distinguished by the different colours of the se- 
veral flags, viz. red, white, and blue; the principal com- 
mander whereof bears the title of admiral, and each has 
under him a vice-admiral, and a rear-admiral, who are like- 
wise flag officers. There are belonging to his majesty’s navy 
six great yards, Chatham, Deptford, Woolwich, Portsmouth, 
Sheerness, and Plymouth; fitted with several docks, and 
furnished with store of timber, masts, anchors, cables, &c, 
And for the management of the royal navy, there are several 
officers of trust and authority, besides the commissioners of 
the admiralty ; as the treasurer, controller, surveyor, com- 
missioners of the navy, commissioners of the victualling 
office, &c, the principal whereof hold their offices by patent 
under the great seal. 

By a late act, 2 Wm. 4. c. 40, in case his majesty shall 
revoke the patents of the commissioners of the navy and the 
commissioners for victualling, &c. the powers, duties, and 
authorities vested in them by any acts of parliament shall be 
vested in the lords commissioners of the admiralty; and by 
§ 2. after the revocation of the patents, all lands, buildings, 
&c, vested in the commissioners of the navy and the com- 
missioners for victualling, are to be transferred to and vested 
in the lords commissioners of the admiralty ; and by § 3. all 
contracts, covenants, and agreements entered into with the 
commissioners of the navy and the commissioners for vic- 
tualling, &c. shall be transferred to and vested in the lords 
commissioners of the admiralty. By § 4, all the duties of the 
treasurer of the navy are to be transferred to the lords com- 
missioners of the admiralty, except receipts and payments of 
money, and the management of the Greenwich out-pensioners. 

The maritime state, says Blackstone, though nearly related 
to the military, is much more agreeable to the principles of 
our free constitution, ‘The royal navy of England hath ever 
been its greatest defence and ornament; it is its ancient and 
natural strength, the floating bulwark of the island ; an army 
from which, however strong and powerful, no danger can 
ever be apprehended to liberty ; and accordingly it has been 
assiduously cultivated, even from the earliest ages. To so 
much perfection was our nayal reputation arrived in the 
twelfth century, that the code of maritime laws, which are 
called the laws of Oleron, and are received by all nations in 
Europe as the ground of all their marine constitutions, was 
confessedly compiled by our King Richard I, at the isle of 
Oleron, on the coast of France, then part of the possessions 
of the crown of England. 4 Jnst. 144, And yet so vastly 
inferior were our ancestors in this point to the present age, 
that even in the maritime reign of Queen Elizabeth, Sir 
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Edward Coke thinks it matter of boast that the royal nar 
England then consisted of thirty-three ships. The pri 
condition of our marine has been thought to be in a gf 
measure owing to the salutary provisions of the old N: 
tion Acts; whereby the constant increase of English shipp® 
and seamen was not only encouraged, but rendered un 
avoidably necessary. See Navigation Acts. h 

At the same time that the good economy of the royal nat! 
is displayed, it seems necessary to take some notice of 
which affords it an opportunity of appearing in more mä 
ficent grandeur than can be represented by the ablest wrm 
in the world, namely, the ocean on which it is borne; 6 
cially as there is a peculiar sovereignty and property inher 
therein to the monarchs of Great Britain; the preservat 
which, for several ages past, has not a little conduced 
increase the glory of the nation, and to gain it such a rept 
tion abroad as must justly make our fleets seem as form 
ble to strangers as they are to us, who know their real strengt 
This right is so ancient and undeniable, that even the m 
haughty of our neighbours dare not pretend to control it 
any public act, however they may presume to contradi 
by bare words; neither was any thing ever written agai 
until it was undertaken by Hugo Grotius, in his bool 
Mare Liberum; which was answered by Selden, in his treat 
Mare Clausum, or Right and Dominion of the Sea, 10 
translated into English 1652. The duty of the flag, WM 
is an acknowledgment of the British dominion on the set 
as old as King John, and has been constantly asserted by 
successors, This mark of respect had always been ack! 
ledged as our right by foreigners, so that it was never inset 
as a stipulation in a treaty till 1654. ‘The refusal of © 
Dutch admiral to strike the flag in compliance with the sig 
of the English admiral was the immediate cause of the cof 
mencement of war at that time, and the Dutch admitted the! 
had ever before paid that mark of respect to the English 
See Buc. Ab. tit. Court of Admiralty, note, 7th ed, 

‘The boundaries properly said to encompass what are ¢ 
the British Seas are aa accounted under the distinction i 
the four cardinal points of the compass ; taking it for granth 
in general that al the seas which surround Great Britt 
Ireland, and the other islands appertaining to the crot 
are called the British Seas; but as to particulars they $í 
thus :—On the south is the British Channel, which sepa’), 
England from France, the boundaries of which extend 
the opposite shores of France, and to those of Spain, 4% 
as Cape Finisterre. From that cape it extends on the 
in an imaginary line running in twenty-three degrees of 
longitude from London, to the latitude of sixty-three deg 
north, which last is called the Western Ocean of Br! 
From the aforesaid latitude of sixty-three degrees it extent 
in another line (supposed to be drawn) in that parallel 
latitude, to the. middle point of the land, Van Staten, 0n. 
coast of Norway, which is the northern boundary ; an 
that point it extends along the shores of Norway, Denmey 
Germany, and the Netherlands, to the channel first MA 
tioned ; which last boundary comprehends what is calle 
Eastern Ocean of Britain. R 
There being no lands lying on the west and north side 
the British dominions nearer than the continent of Ame; 
the island of Newfoundland, and Greenland, and the King 
Great Britain having possessions in the two first places i yy 
boundaries of his maritime empire cannot be said t0 
strictly limited on that side. Moreover, as to Green o b 
was at first discovered in the reign of Edward the Sixth g 
Sir Hugh Willoughby, for the use of the crown of Eng f 
and still again to the northward there is some foundatio g 
extending this sovereignty a great deal farther, on ace", 
the acquisitions of King Arthur, a record of which is s 
found in Hackluyt, 205, translated from the Latin ® 
there quoted from Geoffrey of Monmouth’s Hist. 
According to this ancient right, the British domin! 
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North Sea is very extensive; and so far from being ques- 

ie d, or the trade of the British subjects in those parts 

obstructed, that on the contrary, (without regard to the above 

elation concerning King Arthur,) Britain has a prior right 

DEL to Denmark and Norway in the Greenland fishery and 
pieces being unknown to. then and 
ol 


vis's Straits; these 
hn Davis's voyage for discovery of 










test of Europe till 
north-west passage in the year 1585, though it seems that 
ai na. ‘anes afterwards demanded toll for our fishing at Green- 
int but it was refused to them. See an incomplete note on 
bject, 1 Inst. 107, a. n. 6. 
into {C™POrarY act, 43 Geo. 3. c, 16. was passed for inquiring 
irregularities and abuses in the admiralty and other naval 
‘ments, and into the business of prize agency. This 

at the end of the session, 46 Geo, 3. 
4 Geo. 3. c. 159, regulations are made for the 
X security of his majesty’s naval arsenals, by empowering 
i y lords of the admiralty to prohibit vessels from entering 
ied and harbours which they shall specify in the London 
appa» with gunpowder on board ; and authorizing them to 
paint laces where vessels not belonging to the royal navy 
Wein 19de and deposit all gunpowder exceeding five pounds 
't which they may haye on board. 
18 act contains a variety of other provisions with re- 
$ S to the royal dock yards and arsenals, and the harbours 

He united kingdom, 





















XI Many laws have been made for the supply of the royal 
“ten With seamen, for their regulation when on board, and to 
er 
i 


ie Privileges and rewards on them during and after their 
e, 


Asto their 
Ohe of ee 






“the natural 
© Years 
g Sears may 
i and h 


lings Biste 


provided for during life; and the widows of 
hould be slain or drowned, not of ability to 
ar themselves, should be likewise admitted into the 
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tered seaman should withdraw himself from the King’s ser- 
vice, in his ships or navy, or if any such mariner relinquished 
the service without consent of the commissioners of the ad- 
miralty, he was for ever to lose the benefit of the act, and 
be compelled to serve in his majesty’s fleet six months with- 
out pay. This registry being by experience proved to be 
ineffectual, as well as oppressive, was abolished, and the 
above statute repealed, by 9 Ann. c. 21. § 64. 

In consequence, however, of the strong feeling entertained 
throughout the country against impressment, the plan of 
endeavouring to dispense with its necessity by establishing a 
registry of seamen is again in agitation, and in all probability 
will be adopted. 

By 4 Anne, c. 19. § 18. watermen plying on the Thames 
between Gravesend and Windsor, on notice given by the com- 
missioners of the admiralty to the company of watermen, are 
to appear before the said company, to be sent to his ma- 
jesty’s fleet, or on refusal they shall suffer one month’s im- 
prisonment, and be disabled working on the Thames for two 
years, 

The 2 & 3 Anne, c. 6. provides, that poor boys whose pa- 
rents are chargeable to the parish, may, by churchwardens 
and overseers of the poor, with consent of two justices of 
peace, be placed out apprentices to the sea service, until the 
age of twenty-one years, they being thirteen years old at the 
time of their placing forth; these apprentices shall be pro- 
tected from being impressed for the first three years (if they 
are not more than eighteen years old; 4 Anne, ©, 19. § 17) 5 
and if they are impressed ‘afterwards, the master shall be 
allowed their wages. And all masters and owners of ships, 
from thirty to fifty tons burthen, are required to take one 
such apprentice, one more for the next fifty ton, and one 
more for every hundred ton above the first hundred, under 
the penalty of ten pounds, Masters of apprentices placed 
out by the parish, may, with the consent of two justices, 
turn over such apprentices to masters of ships. 

Of more modern statutes, the following deserve particular 
notice : 

By 35 Geo, 8. c. 5. 9. 19. and 29; and 86 Geo, 3. c. 115. a 
number of men were raised for the navy according to a cer- 
tain proportion imposed on every county and port in Great 
Britain, The execution of this act was intrusted to the jus- 
tices of peace and magistrates of corporations, and the ex- 
pense defrayed by rates made upon every parish, out of which 
bounties were paid to volunteers entering, 

To further the urgent demand for sailors, the 35 Geo, 3. 
c. 54, was passed to enable magistrates to levy for his ma- 
jesty's navy in their several jurisdictions, “ all able-bodied, 
idle, and disorderly persons, who could not on examination 
rove themselves to exercise and industriously follow some 
awful trade or employment, or to have some substance suffi- 
ient for their maintenance.” The execution of this act was 
by a clause therein allowed to be suspended and revived ac- 
cording to necessity, by his majesty’s proclamation or notice 
from the admiralty. 

By various acts, private militia-men having served in the 
navy, were allowed to be discharged from the militia in order 
to re-enter into the navy, to a certain extent. See the latest 
act, 43 Geo. 3. ¢.62. 76. By 48 Geo. 3. c. 50. § 7. no sea- 
faring man shall be a militia-man, i 

To encourage seamen to enter voluntarily into the service 
of his majesty, to ensure them their wages, to protect their 
persons, to provide for their families, and to secure them 
from impositions, in relation to their prize-money and other 
advantages, several acts of Pasliament have from time to 
time been past. ‘The first of these was the stat. 31 Geo. 2. 
c. 10. 

From the year 1758, the period of passing the above act, 
when Mr. Grenville so ably filled the office of first lord of 
the admiralty, down to Mr, Dundas’s time, scarcely any par- 
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Yor, 7184 their children educated, &e, But if any regis- 









liamentary regulation appears to have been applied to dis- 
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bursements on account of the navy, and these meee 
with the expense of our marine, to an amount beyond 
former example, had opened a wide door to imposition on 
our seamen. 

Incapable as sailors are of taking care of their property, 
beyond every other description of men, they were, in number- 
less instances, either by forgeries committed upon them, or 
from their own credulity, defrauded of their wages and de- 
prived of rewards due to them for a long and laborious ser- 
vice. This evil had arisen to its greatest height towards the 
close of the war, which ended in 1788, and was practised by 
the lowest orders of the community, who watching the ne- 
cessities, and encouraging the vices and follies of the inex- 

rienced sailor, supplies him with small sums of money, and 
in the hour of intoxication induced him to grant instruments 
which in one moment robbed him of all he had acquired, as 
well as of what he might afterwards be entitled to receive as 
a recompence for his toils and gallantry in the service. In 
other instances, less scrupulous as to the means, the same 
unprincipled set of men (always selecting for the objects of 
their spoil such names as appeared to have the largest sums 
due to them), forged at once the authorities under which they 

wretended to act, and with great facility deprived of a just 
inheritance the widows and orphan children. of those who had 
unhappily lost their lives in their country’s cause. 

‘The remedy for these evils was first applied in the year 
1786, by an act introduced by Mr. Dundas (afterwards Lord 
Melville). By this act, 26 Geo. 8. c. 63. modes were pre- 
scribed for executing all wills and instruments of delegated 
authority, which, by making the superior officers of our ships 
(and other persons above the reach of corruption) necessary 
witnesses to all such deeds, struck at the root of forgery. 
Every sort of guard was meant to be provided by it (as far 
as human nature in the character of a British seaman can be 
guarded) to protect the thoughtless and ignorant, or at least 
to insure that the act of the sailor, thus legalized, was not 
done under the influence of fear, false pretences, or intoxi- 
cation, 

Mr. Dundas’s attention was in the next place directed to 
the protection of that property which devolved upon widows 
and other representatives of seamen dying in the service, 
and leaving arrears of wages due to them. 

This portion of the sailor's reward seldom reached the 
door of his disconsolate widow and helpless children, ‘The 
same class of people who had theretofore defrauded him, 
being no longer able, from the operations of the above- 
mentioned act, to interfere with his property while he con- 
tinued in the service, now turned their designs upon inter- 
cepting that part of it which he should leave behind him in 
the eventof his death. This was principally effected by the 
means of wills made in their own favour, and which, under 
false pretences, they easily procured from the unsuspicious 
sailor; and there is reason to believe that no less than one- 
half of the arrears due atthe end of the war before-men- 
tioned, was obtained by such impositions, or by entire for- 
geries of wills, which were not at that time directed to be 
attested and executed under sufficient regulations. 

Against these infamous practices an act of parliament was 
passed (32Geo. 3. c. 34), which was framed with great in- 
genuity, 

By ‘the above and another act, all those protections and 
privileges which had hitherto been enjoyed exclusively by the 
seamen, were extended to our marines, a most useful and 
meritorious part of our navy; and in the same session, the 
benefits arising from them were also extended to persons re- 
siding in Ireland, who were also admitted to participate in 
the benefit of 3 Geo. 3. c, 16. with respect to the pensioners 
of Greenwich hospital. 

By the 55 Geo. 8. c.60, the acts.of 26Geo. 8. c.63, and 
32 Geo. 8. c. 34. and-also so much of any other acts in force 
as related to letters of attorney and wills of petty officers, 
seamen, and marines, were repealed, and new provisions en- 
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acted upon the like principles, but with such more 
powers as experience had shown to be necessary. 

With respect to the forgery of wills, &e. eck gent 

But notwithstanding so much had been done 
man, and every assistance had been extended to his 
and other representatives, something still was wanting, W! 
his wife and family remained in poverty and distress dı 
his absence. No effectual scheme had hitherto been P 
posed, none even thought of, to grant them assistance; 
it was reserved for Mr, Dundas to establish a system of 
mittance and supply, so extensive as to convey relit 
every corner of the kingdom to the scattered families of 
brave defenders. Provisions were made by an act of 
ment, which he procured to be passed in 1795, 351 
c, 28 (explained and enforced by 37:Geo. 3. c. 58; 46.4 
1273 49Geo, 8. c.108; 58Geo. 8. c. 60; 57 Geo. Be 
1&2 Geo. 4, c.49); fora regular monthly supply to be 
to the wife and each child, or to the parent oi sog si 
who was willing, upon a representation being made to 
to allow a portion of his pay to be appropriated to the sup 
and comfort of his family during his absence. 

The advantages of this act, 85 Geo. 3. c. 28. were, by™ 
other of a similar nature, extended to non-commit 
officers and their families. See $5 Geo. 3. c. 95. And, 
government of Ireland afterwards applied for the prov) 
of both to be extended to that country, in order to 
their seamen to receive their united benefits. The nume 
list of persons relieved by this benevolent regulatior 
convincing proof of its national importance, not | 
30,000 femntlies of seamen, in different parts of the 
kingdoms, being from time to time supported by the volt 
application of that portion of their wages which sailors 
formerly induced to squander, in a most unprofitable man 
either at seaport towns, or in London during their attend 
at the navy pay office, 

‘The higher classes of the service, as well as the lowe = 
the good effects of Mr, Dundas’s measures. 





















affluent circumstances, were enabled to accept command 
to undertake other services, without pecuniary embarrass! 
For this purpose the arrears which were due to an ol 
from his halt-pay, and three months of his full payr 
paid him in advance, as soon as his appointment tool 
A fund was also provided for those who might wish to re 
a part of their pay whilst employed upon foreign servi 
and the principle of remittance was extended to every 
desirous to avail himself of its advantages. 

For the purpose of consolidating and amending the 
relating to the pay of the royal navy, the above and vil 
other subsequent statutes were repealed by the 11 G& 
and 1 Wm. 4, c. 20. which contains a variety of prow 
embodying former enactments with such improvemel | 
had been suggested by time and experience, Seve 
these provisions have been altered and extended by the 
Wm, 4. c. 25. 

The following is an abstract of the principal clm 
both acts; 


1. Of the Advances made to Volunteers and others, and 
of Payment of their Wages, $e. 
By the 11Geo.4, and 1 Wm. 4, ¢.20. § 2, voluntett 
to receive certificates of their time of entry, to entitle 
wages, conduct-money, and two months’ pay in advance} 
every seaman and able-bodied landman entered on 
of any ship as a supernumerary, and who shall not be 
for wages on the books of any other ship, shall be entf 
wages on the books of the first ship in which he shall 
as part of the complement thereof or as a supernum@’ s 
wages: provided the lord high admiral, or the comm! 
















for executing the office of lord high admiral, may 41g 
the payment of such advance to supernumeraries 
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May have entered themselves after the ship on board 
ee they shall be serving shall have Proseeded to sea. 
ta e 4&5 Wm. 4, 0. 25. boatswains, gunners, carpenters, 
ae masters, and petty officers, are also entitled to receive 
§ pontis’ wages in advance, 
ih From time to time a certain portion of the pay due to 
ener and petty officers (not entitled to draw bills 
Tien ir pay, as thereinafter provided), and also to such sea- 
and others as may be desirous of receiving it, shall be 
S to them at the expiration of every month, or as soon 
as the convenience of the service will admit, in such 
SA: ions ee month as hath been or shall be for that pur- 
leas rected by the lord high admiral or the commissioners 
the Recuting the office of lord high admiral; and to this end 
qaPtain shall make out a complete list of the names of 
tiroe with their respective numbers on the ship's books, 
shall th of receiving a portion of their pay; and the purser 
hen draw, for the amount of the said portion of pay so 
© issued, a bill of exchange at three days sight upon the 
other Sendai of the navy, in the accustomed form, or such 
rm as shall be supplied to the ship. 
dees, Whenever any petty officer, seaman, or marine, shall 
tere Over from one ship to another, in any port of the 
tival Kingdom, or on the coast thereof, he shall, on the ar- 
Having Pe ship to which he shall be removed at any port 
md. if an establishment of clerks of the treasurer of the navy, 
Figa ore such ship shall proceed to sea, be paid all the 
Cantal Me to him upon pay lists made out and signed by the 
shat proper signing officers of the ship from which 
hi turned over, except in urgent cases, when the 
 täseg PL Admiral, Se, shall otherwise direct; and in such 
‘Pore oie shall be paid whenever the ship shall return to any 
Oiio °° there shall be a commissioner or other authorized 
tt of the navy to control such payment: provided no 
Hy tier or seaman turned over from one ship to another 
ited € rated in a lower degree than that in which he was 
re the books of his former ship. 
“times In case the ship to which any person shall be so 
Moya], °Vet be abroad, the captain shall, previous to his re- 
od Catise to be made out a ticket, to be called a foreign 
THe hi, cket, which shall be delivered to the party to en- 
4 9, qio receive payment of his wages, 
Tospie Hen any petty officer, &c. shall be sent sick to any 
Ospital or ai f 
w sick quarters at home or abroad, a ticket, to be 
ok ticket, shall in like manner be made out by the 
t mea sent with him, which upon his being thence dis- 
a i back to his own ship, he shall leave with the surgeon 
onat; but if discharged to any other ship not to rejoin 
Paid gop tIP, the said ticket shall De sent with him, and be 
hayy <Mormably with the established regulations of the 
i pana in case he shall be discharged from the said hos- 
ischary ESE quarters as unserviceable, a certificate of his 
tena? Shall be delivered to him with the said sick ticket, 
Officer € him to receive his wages: provided that all petty 
the fj Se Wounded in action with the enemy, shall receive 
Wounds ‘Mount of their wages and allowances until their 
sl an be healed, or if declared incurable, until they 
Teenwieh s D 
Pitale orsi 
fhe iS s 


i rag h k 
i€ they remain in such hospital or sick quarters. 




























































pension or be admitted into the royal hospital at 
ut no other petty officers, &c. discharged from 
ick quarters at home, either to a ship or from 
hall be allowed wages for more than Miry days 











nfl 
teal? When à petty officer, &c. shall by wounds or in- 
Comm, disabled, the captain shall represent the same to 


ander-in-chief or senior officer, who shall cause a 

ee ing to the practice of the navy; and if upon 
hee Such petty officer, &c. be found unfit for further 

» Je shall be discharged, and the captain shall there- 

cket. w. and sign a ticket, to be called an unservice- 
Whee the wages due to such unserviceable man. 

Hen any petty officer, &e. shall die in the service 
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of his majesty, the captain of the ship to which he shall 
belong shall thereupon make out a ticket, to be called a dead 
ticket, for the wages due to the deceased for his service on 
board the same ; which ticket, signed by the captain and the 
proper signing officers of the ship, shall be transmitted by 
the captain to the commissioners of the navy, in order that 
payment thereof may be made to the legal representative of 
the deceased ; the deceased's clothes or other effects shall be 
publicly sold at the mast, and the sums for which the same 
shall be sold, charged in the ship’s books against the wages 
of the respective purchasers, but no person shall purchase 
beyond the amount of the net wages then due to him; an 
account specifying the articles sold, &c. shall be transmitted 
to the commissioners of the navy, annexed to the dead 
ticket; and in case the deceased shall not have left any 
clothes or effects, the captain shall certify on the dead ticket 
to that effect. 

§ 13. When any petty officer, &c, shall be promoted abroad 
to any rank above the rank of petty or non-commissioned 
officer, the captain shall cause to be delivered to him a 
ticket, to be called a promotion ticket, for the wages due to 
him, certifying that fe has been actually promoted to the 
station therein mentioned, which ticket shall consist of the 
same particulars prescribed in regard to foreign remove 
tickets, and shall be transferable by indorsement of the part; 
in whose favour it is made out, ‘and be payable to the in- 
dorsee thereof. 

By § 14. No ticket, except the promotion ticket, is to be 
transferable. 

§ 22. Deserters are to forfeit their wages; but the ad- 
miralty may authorize the payment of their wages in certain 
cases. 

§ 67. When any petty officer or seaman, non-commis- 
sioned officer of marines, or marine, shall be discharged 
for any cause from any ship of his majesty, the captain shall 
cause to be made out and sign a certificate describing the 
period of such discharged person's service on board the ship, 
his number on the ship's books, and his stature, complexion, 
and age, which shall be delivered to the party at the time of 
his discharge; and no petty officer, seaman, non-commis- 
sioned officer, or marine shall be entitled to receive his wages, 
prize-money, or other allowances, unless he shall produce 
such certificate at the time the same are claimed, or unless 
he shall be identified by one or more of the commission or 
warrant officers who belonged to the vessel during some part 
of the period for which he may so claim. 

§ 68. Payment may be made of orders under 10/,, exe- 
cuted by seamen, 

§ 70. Monies due to lunatic officers or men made payable 
to persons having the care of them. 

80. It shall not be lawful for any person to arrest or 
take out of his majesty’s service any petty officer, seaman, 
non-commissioned officer of marines, or private marine, be- 
longing to any ship of his majesty, by any warrant, process, 
or writ of execution whatever, to be issued either in the 
united kingdom or in any other part of his majesty’s do- 
minions, for any debt, unless such debt shall have been con- 
tracted by saat officer, &e. when he did not belong to his 
majesty’s service, and unless before the issuing of such pro- 
cess or execution the plaintiff in the suit, or some person on 
his behalf, shall make affidavit that the debt justly due and 
owing to the plaintiff, over and above all costs, was con- 
tracted by the defendant at a time when he did not belong to 
the service of his majesty, 2 memorandum of which oath 
shall be marked on the back of such process or execution, 
and of the warrant issued in pursuance thereof. 


2. Of Allotments of Wages by Seamen for the Maintenance of 
their Wives and Families, §c. 
82, Every boatswain, gunner, carpenter, petty officer 
(ies entitled to draw bills for pay), seaman, Jandman (boys 
202 
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excepted), and non-commissioned officer and private of ma- 
rines, being part of the complement of a ship, or borne on 
the books as a supernumerary, for wages and victuals, may 
make an allotment of a certain portion, not exceeding one 
moiety, of his monthly wages, in favour or for the mainte- 
nance of the following relatives only (that is to say), wife, 
father, mother, child or children being under the age of four- 
teen years, or labouring under any bodily infirmity ; and all 
the monies hereafter allotted shall, at the expiration of every 
calendar month (the first payment to be reckoned from the 
first day of the month subsequent to the date of the decla- 
ration of allotment, and not to include the period between 
that date and the first of the ensuing month), be paid to the 
parties entitled to receive the same; but no payment shall 
‘be made at any one time for a shorter period than a calendar 
month, and whenever any increase or decrease shall take 
place in the rate of allotment by promotion, disrating, or 
otherwise, payment of the same shall commence from the 
ending of the last preceding payment. 

By the 4 & 5 Wm. 4. c. 25. § 4. allotments are extended 
to a brother, sister, grandfather, grandmother, mother-in- 
Jaw, and child or children of the age of eighteen years or 
upwards, and to trustees for the support of any child under 
that age ; and the next clause empowers the admiralty to fix 
from time to time the amount of the allotment, but which is 
never to exceed one moicty of the monthly wages. By §6, 
allotments may be stopped until debts due to the public on 
the ship’s books are cleared. 

By 11 Geo. 4. and 1 Wm, 4. c. 20. § 38. whenever any 
person entitled to make an allotment shall declare his inten- 
tion so to do, the captain shall cause such person to subscribe 
his name or mark to a declaration or to a list of declarations 
for that purpose, which shall be transmitted to the commis- 
sioners of the navy, in order that they may take the neces- 
sary measures for causing allotment bills to be made out 
thereon, and payment to be made of the portion of wages so 
allotted. 

§ 34, specifies how allotment bills are to be made out and 

aid. 
P” By § 95. if the wife of any person by whom an allotment 
has been made, shall die, or desert her family, &c. payment 
may be stopped, or made to some other person. 

§ 36. Allotments may be revoked by the person making 
the same, if the commissioners of the navy are satisfied with 
his reasons. 

§ 37. Or by commissioners in cases of death or desertion, 

By § 88. so soon as it shall come to the knowledge of the 
minister or of any churchwarden or elder of the parish, that 
any person resident therein, and entitled to receive payment 
of an allotment bill, is dead, such minister, &c. shall imme- 
diately give notice thereof, by letter, to the commissioners of 
the navy, or to the officer of the revenue, or clerk to the 
treasurer of the navy, by whom such allotment is payable, 
who shall immediately indorse the date of the receipt of such 
notice upon such allotment bill, and transmit the same to the 
navy office, and from that time all payments thereunder shall 
be discontinued. 

§ 89. Payments of allotments made by collectors of cus- 
toms and excise, to be refunded every three months. 

§ 44. The party to whom allotment bills are payable, is to 
appear personally, and may be required to take an oath, 

§ 45. If payment of allotment is not demanded within six 
months, the bill to be returned ; but it may be renewed, 


3. Of Remittances of Wages by Seamen for the Benefit of their 
Wives and Families, § 

§ 40. Whenever a ship, not being in any port of the 
united kingdom, or on the coast thereof, shall have been 
twelve calendar months in sea pay, and so from time to time 
at the end of every six months, the captain shall, at the next 
subsequent muster of the ship’s company, cause to be read 
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over the names of the petty officers, seamen, non: 
sioned officers and privates of marines, and cause each 
answer to his name ; and if any of them who have not 
any allotment of their pay RE their desire that 
whole or any part of their pay, except for the last six mont! 
shall be paid either to a wife, child or children above ti 
age of eighteen years, father, mother, grandfather, gran 
mother, brother, or sister, the captain shall cause to A 
transmitted to the commissioners of the navy a list of 5 
persons, containing their names, their numbers on the shiP 
books, and the names and residence of the parties to whom 
they shall desire the same to be paid; and the commissiondi 
shall cause the requisite steps to be taken for making out 6 
necessary remittance bills in the form heretofore used, or IP 
such other form as shall be found most convenient, t0” 
signed by a commissioner of the navy, and to be addres 
to the same persons and in the same manner as allotme? 
| pills are by the act required to be addressed, 
By § 41. every warrant officer not authorized to 4 
bills, and every petty officer, seaman, non-commissioned 
ficer, or marine, entitled to the payment of any wages, OF. 
wife of any such warrant officer (being legally empowered 
receive her husband's wages), shall, if present at the pit 
where such wages are paid, be at liberty in like manner @ 
make a remittance thereof, or of any part thereof, to ai 
person within the united kingdom, or if not present, but 
sident more than seven miles from the place of payme 
shall, upon transmitting to the commissioners of the nal 
regular certificate of discharge from the service, or oM 
satisfactory proof of identity, be entitled to a remittance 
(ane payable to the party only) in any part of his majes! 
lominions where naval payments are usually made ; and 
ment may in like manner be made to the executors am 
ministrators of any such deceased warrant officer, if 
shall desire it. 
But by 4& 5 Wm. 4. c. 25. § 7. any petty officers 
man, non-commissioned officer of marines, or marine, 
withstanding he may have made an allotment of his pays ® 
cause to be paid by remittance in the manner thereby 
vided, any further portion of his pay which may remain 4 
to him, except for the last six months, and any suc! 
mittance of wages may be made payable either to any 0 
relatives mentioned in the above act, or to any child 
children of the age of eighteen years or upwards of f 
party making the allotment, or if under that age them 
trustee on the behalf of such child or children; or any 
petty officer, seaman, non-commissioned officer of mil 
or marine, may authorize any such part of his pay to 
vested for his benefit in such savings bank, and under g 
subject to such rules and regulations as the admiralty 
establish for that purpose. 


4. Of Advances and other Payments to Officers, $ë 


§ 23, Any commission or warrant officer, on being 
pointed to any ship of his majesty in commission, he 
entitled to half pay, and there being no imprest ĉl oft 
against him, upon application to the commissioners ° 
navy, and on the production of the affidavit usually 74% 5 
| from half pay officers, and a certificate of the date p 

commencing sea pay, may receive the arrears of half Pi 
| due to him up to that date; and every such officer WhO 
have been on half pay for three months next before 





























































of three months personal sea pay in advanci 
case any such officer shall be again put on half pay? 
the expiration of three lunar months from the time ® 
appointment, the amount of the three months wage 
in advance, or for such part of the time as he shall not # 
shall be placed as an imprest against his fature half PY 
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§ 24, Every flag officer, commission officer, master (such 
it ission officer or master not being in the command of a 
ay cr not having accounts to pass), secretary to a flag of- 
Fà eae modore, physician, chaplain, second master, and 
tuni t Surgeon (not acting as surgeon), who shall be ac- 
a y in the naval service of his majesty, and entitled to full 
cee So fleet, may, at the expiration of every three, six, 
of eae lunar months, or of any longer period, draw a bill 
thon th ange, or a set of bills, of the same tenor and date, 
ce ee commissioners of his majesty’s navy for the net ba- 
bills oh ithe personal wages due to him; which bill or set of 
“days sick be made payable to himself or to his order at ten 
the ra and shall state the rate or des ription and name 
On, ona, to which he shall belong, and his station or rank 
Mages stats same, and also the full amount of the personal 
ee dae to him, and the period for which the same 
Auctions together with the amount, of such charges and de- 
D as shall appear on the ship's books against him, and 
‘act tesidue of the personal wages due to him, for which 

$ ne ed no more the bill shall be drawn, r 
ship, sur, very captain, lieutenant, or master commanding a 
may drao oh purser, and assistant surgeon acting as surgeon, 
tegula bills of exchange in like manner and under similar 
tons, for three-fourths, and no more, of their net per- 
ant AI; and every mate, midshipman, and master’s assist- 
arao shall have passed his examination for a lieutenant, 
È ig or second master respectively, and every school- 
in Secretary's clerk, and captain's clerk, may draw bills 
very aaa and under similar regulations, at the end of 
tt = or twelve, but not for a shorter period than six 
i onths, for the net personal pay due to him: provided 
Vance ‘eorson who shall have received three months’ ad- 
thre hall be permitted to draw any such bill for the first 

































y aons after he shall have joined his ship. 
Above ett & 5 Wm. 4, c. 25. §8. the officers who under the 






vy Clause could only claim for three-fourths of their pay, 
r Authorized to draw for the whole : provided that all 
é personal pay to be drawn under the authority either 

D vn for such periods 








a ave act or tuk act, se dra i 
rel up to such periodical days in the year as the 
and ty shall fix, ‘Anil by § 1. Pitan) GARR 
ave tet's assistant, although any such person shall not 
first Hessea his examination, and also every volunteer of the 
longing > and every engineer and assistant engineer be- 
vays to any steam vessel of his majesty, at the end of 
thay’ gip OF twelve months, but not for a shorter period 
Connan, months, may draw bills periodically upon the ac- 
dieto peneral of the navy for the net personal pay then 
e anM: provided always, that no person authorized to 
month Y allotment of his wages, or entitled to receive 
1 Wa, Y PAY, under the provisions of the 11 Geo. 4. and 
Aloresajg, e 20. shall be allowed to draw any such bill as 
Mall pa for any period during which any such allotment 
Which ge, P force or in the course of payment, or during 
hae be in the receipt of such monthly pay. 
. any officer fraudulently drawing any such bill 
+ When there shall not be pay to the amount so drawn 
to him, shall forfeit al pay and other allowances 
© shall be then entitled, and moreover, upon being 




















i Ker to the admiralty office or to the navy office, 
$ iiitled to receive any pay due at the time of his 
ave duly Pf pay afterwards to accrue due, until he 
Hels uly transmitted such logs, &c., or unless he shall 
ed a dispensing order from the lord high admiral, 







EEan any officer who ts requited to: pasi’ as- 
entitle him to the balance of his pay, shall have 
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cleared his accounts for the period during which he shall 
have been on full pay, to the satisfaction of the commis- 
sioners of the navy and vietualling respectively, he shall be 
entitled to a bill usually called a general certificate, specify- 
ing the net balance due to him, which shall be payable by 
the treasurer of the navy, and be negotiable like other bills. 

§ 42. Any officer of the royal navy or royal marines enti- 
fled to half pay or to a pension, and also any person entitled 
to any money or allowance from the compassionate fund of 
the navy, or to his majesty's most gracious bounty given to 
the relatives of persons slain in fight with the enemy, or to a 
pension as the widow of an officer of the navy, and any petty 
officer, seaman, non-commisioned officer, or private marine 
entitled to a pension or allowance in respect of his services 
or wounds, shall be at liberty to receive such pay, allowance, 
bounty, or pension by means of a remittance bill as afore- 
said. 

§ 46. Naval officers and widows entitled to half pay or 
pensions, may draw on the navy board or be paid by extract. 

By § 47. all assignments or sales and contracts by any 
person entitled to any marine half pay, or by any person en- 
titled to an allowance from the compassionate fund, or to 
any pension as the widow of an officer, of or in relation to - 
such half pay, allowance, or pension respectively, and all 
assignments or sales and contracts of or relating to any 
wages, half pay, prize money, pension, gratuities, and other 
allowances payable in respect of the services of any petty 
officer or seaman, non-commissioned officer of marines or 
marine, shall be null and void, 

§ 54. all wages, pay, and other allowances payable for the 
E E majesty’s 
navy shall be paid to the officer himself, if present, at the 
pay table, or to his lawful attorney, upon the production of 
the usual certificates; but if he shall have assigned or sold 
his pay, the same be paid to the assignee, being duly 
authorized to receive the same; and if there shall be more 
assignments than one, they shall be satisfied according to pri- 
ority of date; but the treasurer of the navy shall not pay 
regard to any assignment which shall not be presented at the 
pay table, accompanied by the usual certificates and papers, 
at the time the wages or pay are appointed to be paid, and 
unless a true copy of such assignment be left at the same time 
with the said treasurer, nor shall he be liable to pay under 
any assignment conveying generally any annual or other pe- 
riodical wages or allowance to grow due, but only under 
such assignments of wages, pay, or other allowances due, as 
shall be made to secure payment of any sum advanced by the 
assignee, which shall be truly set forth in such assignment, 
and for the amount of which, and no more, the wages, pay, 
and other allowances payable to the officer shall be liable. 

§ 71. All pensions to which the widows of officers of the 
royal navy are entitled, shall be paid in the same manner as 
other pensions for services in the royal navy are payable ; 
and the admiralty may make regulations for the payment of 
marine half pay, &c. 


5. Of Wills, Se. and Letters of Attorney made by Seamen. 


























§ 48, No will made by any petty officer or seaman, non- 
commissioned officer of marines or marine, before his entry 


into his majesty’s service, shall be valid to pass any wages, 
prize money, or other monies payable in respect of services 
in his majesty’s navy ; and no letter of attorney made by any 
such person who shall be or shall have been in the said s 
vice, or by the widow, next of kin, executors, or adminis- 
trators of any such person, shall be valid or sufficient to en- 
title any person to receive any wages, prize money, or other 
allowance of money of any kind for the service of any such 
person in his majesty’s navy, unless such letter of attorney 
shall be therein expressed to be revocable ; and no such letter 
of attorney shall be valid or sufficient to entitle any person to 
receive any such wages or other monies; nor shall any will 
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made or to be made by any petty officer or seaman, non- 
commissioned officer of marines, or marine, who shall be or 
shall have been in the naval service of his majesty, be 
valid or sufficient to pass any such wages, prize money, or 
other monies, unless such letter of attorney or will respec- 
tively shall contain the name of the ship to which the person 
executing the same belonged at the time or to which he last 
belonged, nor unless such letter of attorney, if made by an 
executor or administrator, shall contain the name of the ship 
to which his or her testator or intestate last belonged, and 
also in every case a full description of the degree of relation- 
ship or residence of the person or persons to whom or in 
whose favour, either as attorney or attornies, executor or ex- 
ecutors, the same shall be made, and also the day of the 
month and year and the name of the place when and where 
the same shall have been executed, nor shall any such letter 
of attorney or will be valid for the purposes aforesaid unless 
the same respectively shall, in the several cases hereinafter 
specified, be executed and attested in the manner hereinafter 
mentioned ; (that is to say,) in case any such letter of attor- 
ney or will shall be made by any such petty officer or seaman, 
non-commissioned officer of marines or marine, while belong- 
ing to and on board of any ship of his majesty as part of her 
complement, or borne on the books thereof as a supernu- 
merary or as an invalid, or for victuals only, the same shall 
be executed in the presence of and be attested by the captain, 
or (in his arene by the commanding officer for the time 
being, and who in that case shall state at the foot of the attes- 
tation the absence of the captain at the time, and the occasion 
thereof; and in case of the inability of the captain, by reason 
of wounds or sickness, to attest any such will or letter of at- 
torney, then the same shall be executed in the presence of 
and be attested by the officer next in command, who shall 
state at the foot of such attestation the inability of the captain 
to attest the same, and the cause thereof; and if made in any 
of his majesty’s hospital ships, or in any naval or other hos- 
pital, or at any sick quarters cither at home or abroad, the 
same shall be executed in the presence of and be attested by 
the governor, physician, surgeon, assistant surgeon, agent, or 
chaplain of any such hospital or sick quarters, or by the com- 
manding officer, agent, physician, surgeon, assistant surgeon, 
or chaplain for the time being of any such hospital ship, or 
by the physician, surgeon, assistant surgeon, agent, chaplain, 
or chief officer of any military or pits hospital or other 
sick quarters, or one of them; and if made on board of any 
ship or vessel in the transport service, or in any other mer- 
chant ship or vessel, the same shall be executed in the pre- 
sence of and be attested by some commission or warrant offi- 
cer or chaplain in his majesty’s navy, or some commission 
officer or chaplain belonging to his majesty’s land forces or 
royal marines, or the governor, physician, surgeon, or agent 
of'any hospital in his majesty’s naval or military service, if 
any such shall be then on board, or by the master or first 
mate thereof; and if made after he shall have been dis- 
charged from his majesty’s service, or if such letter of attor- 
ney be made by the executor or administrator of any such 
petty officer or seaman, non-commissioned officer of marines 
or marine, if the party making the same shall then reside in 
London or within the hills of mortality, the same shall be ex- 
ecuted in the presence of and be attested by the inspector for 
the time being of seamen’s wills and powers of attorney, or 
his assistant or clerk ; or if the party making the same shall 
then reside at or within the distance of seven miles from any 
port or place where the wages of seamen in his majesty’s ser- 
vice are paid, the same shall be executed in the presence of 
and be attested by one of the clerks of the treasurer of the 
navy resident at such port or place ; or if the party making 
such letter of attorney or il shall then reside at any other 
place in Great Britain or Ireland, or in the islands of Guern- 
sey, Jersey, Alderney, Sark, or Man, the same shall be ex- 
ecuted in the presence of and be attested by one of his ma- 
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jesty’s justices of the peace, or by the minister or 
minister or curate of the parish or place in which the 
shall be executed ; or if the party making the same shall 
reside in any other part of his majesty's dominions, or in 
colony, plantation, settlement, fort, factory, or any Ote 
foreign possession of his majesty, or any settlement wit 
the charter of the East India Company, the same shall 
executed in the presence of and be attested by some ¢ 
mission or warrant officer or chaplain of his majesty’s navy, 
or commission officer of royal marines, or the commission®? 
of the navy, or naval storekeeper at one of his maj 
naval yards, or a minister of the Church of England or 5! 
land, or a magistrate or principal officer residing in any. 
such places respectively ; or if the party making the sam 
shall then reside at any place not within bis majesty’s 
nions, or any of the places last mentioned, the same shi 
executed in the presence of and be attested by the 
consul or vice consul, or some officer having a public app 
ment or commission, civil, naval, or military, under his mi 
jesty’s government, or by a magistrate or notary public 0 
near the place where such letter of attorney or will shi 
executed; nor shall any will of any petty officer, sean 
non-commissioned officer of marines or marine, be de 
good or valid in law, to any intent or purpose, which 
be contained, printed, ot written in h e same instrum 
aper, or parchment with a power of attorney: provie™ 
that if it stall appear to the dasfuetion of the treasurer 
his majesty's navy, in the case of any will or letter of attom 
executed on board any of his majesty’s ships, that in th 
attestation thereof the captain's signature hath by accident 
inadvertence been stitt, and that in all other’ respects 
execution has been conformable to the provisions and to @ 
intent and meaning of this act, it shall be lawful for. the 
spector of seamen’s wills and powers to pass the sam 
valid and sufficient, 
§ 49, Provided, that every letter of attorney or will,W! 
hath been or which hereafter shall be made by any 
officer or seaman, non-commissioned officer of marini 
marine, while a prisoner of war, shall be valid, provi 
shall have been executed in the presence of and To att 
by some commission officer of the army, navy, or royal ™ 
rines, or by some warrant officer of his majesty’s navy; 0i 
a physician, surgeon, or assistant surgeon in the ari 
navy, agent to some naval hospital, or chaplain of the 
or navy, or by any notary public; but so as not to inva 
or disturb any payment which hath been already made W 
any letter of administration, certificates, or otherwise, in 
sequence of the rejection of any such wills by the insi 
of seamen’s wills for want of the due attestation the 
aoesraIng to the directions of any former act of parliamel™ 
§ 50, Wills, &c. to be noted in the muster book. 
_ § 51. Letters of attorney and wills to be examined bY 
inspector. 
¢ 52, No letter of attorney of any petty officer or seai 
non-commissioned officer of marines or marine, whic 
not have been made or executed on board the ship to Wi 
the Bay shall have belonged, in the manner required bY 
act, shall be passed, stamped, or allowed by the said ins) 
until a certificate shall have been produced to him, und! 
hand of the captain, specifying the period of the party > % 
vice on board under the command of such captain, ani fe 
scription of his height, complexion, and age, unless rea 
cause shall be shown to and allowed by the said treasure! 
inspector for dispensing with such certificate. ; 
¢ 53, The treasurer of the navy shall not be bound to, 
regard to any power of attorney, or check of any ir 
under which any wages may be claimed as due to any 1 
seamen, or marines, unless such power or check of owes 
the case may be, shall be actually produced at the time Ny 
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ment is claimed, and, in the case of an officer's pays "ope 
the power or a copy of the power be left with the P" 
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of the said treasurer, accompanied with the usual cer- 
vane and papers; and in cases of the wages of a seaman 
Eee being claimed by any master under any indenture 
ipprenticeship, every such master shall, before he shall be 
entitled to receive the same, adduce satisfactory proof to the 
ae of the said treasurer that the indenture to be produced 
im was in full force during the period for which such 
oes are claimed, and that the apprentice was, at the time 
e execution of the indenture, under the age of eighteen 
pars, and had not previously used the sea; but in case the 
“nture shall not he produced at the pay table when the 
es shall be demanded, and such proof as aforesaid shall 
SA € given, such wages shall be paid to the apprentice, and 
eo the Binata í 
+ Specifies the mode by which executors are to obtain 
Probate o. such wills as aa before mentioned. 


5. 
4 56. enacts the mode of obtaining administration where 
Will has been made, 
























lave pe hen any probate or letters of administration shall 
ks een so obtained, the proctor employed therein shall 
a diately send the same to the treasurer of the navy, with 
of ne of the will (in the case of probate), and an account 
issue a o 8°35 and upon receipt thereof the inspector shall 
of age check, containing the heads of such probate or letters 
poy tation, and shall note thereon the amount of the 
h 
a äs the 
© heen c 
shall py 







any proctor, registrar, or other officer of any ec- 
court shall deliver any letters of administration, 
will, or letters of administration with will annexed, 
‘er person than the treasurer of the navy or the said 
he shall forfeit one hundred pounds} and if any 
or prizes shall pay any prize money due to a petty 
Mating, $ Seaman, non-commissioned officer of marines or 
theo’ under any authority whatever, other than the in- 
h directed by the act, such payment shall be 
» and the agent shall forfeit a sum equal to the 
of the prize money paid. 
i limits the expense of probate, &c. to the sums spe- 
n the schedule to the act, 
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*. regulations are made for preventing fraudulent 
pretended creditors of seamen and marines. 
5.) creditors to be paid if there are no executors 
tors, 
69. sums not exceeding 202, due to deceased petty 
©. are to be paid on certificate ; extended by 4 & 5 
*25.§ 3, to aad, 


0, Reon: 
Brovisions for the Passage Home and Maintenance Sf 
$11, 7, Um*reiccable or Shipwrecked Saito 
akin Th case there shall be no opportunity of a passage 
tip on f° bip, every man discharged abroad, either from a 
Wihe fat" any hospital or sick quarters, shall be sent home 
Which jẹ "t Convenience of a merchant vessel, the master of 
e to cetePY required (under 502. penalty) to afford a 
to every 9 And subsist all such men, not exceeding four men 
ery 
Ree per qn? tous burthen of his ship, for which such allow- 
Tigh dmat shall be made as shall be authorized by the lord 
iral, and except in cases when the man so discharged 
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shall perform the duty of one of the crew of the vessel, and 
for which he may be entitled to receive wages from the 
owner. 

§ 82. The governors, ministers, consuls, and other officers 
of his majesty in foreign parts, and in places where there 
shall be no such, then any two British merchants there re- 
siding, shall send for and provide for all such seafaring men 
and boys, being subjects of the United Kingdom, who shall 
by shipwreck, or by any other means, or from any cause 
whatever, be driven to or cast away or left or be in distress at 
any such foreign parts or places, or who shall have been dis- 
charged from any of his majesty’s ships, and subsist all such 
seafaring men and boys, and for so doing they shall be al- 
lowed so much per day as hath been or shall be authorized 
by the admiralty, for the amount of which disbursements 
they shall send bills, together with proper vouchers, to the 
commissioners of the navy, in order that, after due examina- 
tion of such vouchers, payment of the amount thereof may be 
made to them; and the said governors, &c. shall cause such 
men and boys to be put or sent on board the first or an; 
ship or vessel belonging to any subjects of his majesty whic! 
shall be bound from thence or from the neighbourhood to 
any part of the United Kingdom, and shall be in want of men 
to make up their complement; and if there shall be no such 
ship in want of men within a convenient time, then they shall 
provide and order a passage home for such seafaring men and 
boys in the first ship or vessel of his majesty’s subjects bound 
to any part of the said United Kingdom ; and every master 
or other person having the charge of any such ship or vessel 
thereby required (under 1007, penalty) to receive and afford 
a passage, and subsistence during the voyage, to all such 
seafaring men and boys as shall be so sent on board his ship, 
not exceeding four for every 100 tons of his ship's burthen; 
and every such master, on the production to the commission- 
ers of the navy of a certificate under the hands of any such 
governors, &e. specifying the number and names of the men 
and boys, and the time when they were so received on board, 
and upon making oath as to the number of days they were 
subsisted, and that he did not during that period want of his 
own complement of men, or if he did want any, then the num- 
her he so wanted of his complement, and for what time he 
shall be entitled to receive from the said commissioners an 
allowance in respect of the subsistence and passage of each 
such man and boy (exceeding the number so wanting of his 
complement), according to such rate per day in that behalf 
authorized by the admiralty. And see 6 Geo. 4, ¢. 87. § 18. 


T. Of Forgeries, $c. under the Act. 


§ 85. If any person shall forge, or offer, utter, dispose of, 
or put off, knowing the same to be forged, any ticket, certifi- 
cate, or document whatever authorized or required by the 
act, shall be guilty of felony, and be liable to be transported 
for life or for not less than seven years, or to be imprisoned 
not exceeding four years nor less than two years. 

§ 84. If any person shall falsely and deceitfully personate 
any officer, or seaman, or commission or non-commissioned 
officer of marines or marine, or the wife, widow, or relation, 
executor, administrator, or creditor of any such officer, sea- 
man, or marine, or any person entitled to any allowance from 
the compassionate fund of the navy, in order to receive any 
wages, &c. or other allowance for money due or payable to 
any such officer, &c, with intent to defraud any person whom- 
soever, shall be guilty of felony, and be liable to the like 
punishment. And see 5 Geo. 4. e. 107. § 5. 

§ 85. If any person shall fraudulently and deceitfully take 
a false oath, in order to obtain probate of any will or eee 
of administration of the effects of any deceased officer, or 
seaman, or commission or non-commissioned officer of marines 
or marine ; or shall fraudently receive or demand any wages, 
&c. or any allowance of money whatever, payable or sup- 
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posed to be payable in respect of the services of any such 
officer, &c. or from the compassionate fund of the navy, or 
any pension to the widow of an officer, by virtue of any pro- 
pate of a will or letters of administration, knowing such will 
to be forged, or such probate or letters of administration to 
have been obtained by means of a false oath, with intent in 
any of the said cases to defraud any person whomsoever, 
every such offender shall be guilty of felony, and be liable to 
the same punishment. pe 

§ 86. If any person shall subscribe any false petition or 
application to the treasurer of his majesty’s navy, or to the 
paymaster of royal marines, representing herself or himself 
therein to be the widow, executor, nearest or one of the near- 
est of kindred of any deceased officer of the navy, or com- 
mission officer of marines, or of any petty officer or seaman, 
non-commissioned officer of marines or marine, or shall utter 
or publish any such petition or application, knowing the 
same to be false, in order to procure, or to enable any other 
person to procure, a certificate from the said inspector of sea- 
men’s wills or from the paymaster of royal marines as herein- 
before respectively provided, thereby to obtain, or to enable 
any other person to obtain, without probate or letters of ad- 
ministration, payment of any wages, &c, permie in respect of 
the services, &¢, of any officer in the royal navy, or thereby to 
obtain, or to enable any other person to obtain, probate of the 
will or administration of the effects of any deceased petty 
officer, seaman, non-commissioned officer of marines or ma- 
rine; or if any person shall receive or demand any wages, &e. 
thereof, or any other allowance due or payable in respect of 
the services of any commission or warrant officer of the navy, 
or commission officer of royal marines, or of any petty officer, 
seaman, non-commissioned officer of marines or marine, by 
virtue of any certificate of the inspector of seamen’s wills or 
paymaster of royal marines respectively as aforesaid, know- 
ing any such certificate to have been obtained by any false 
representation or pretence ; every such offender shall be 
guilty of felony, and be liable to be transported beyond the 
seas for not exceeding fourteen and not less than seven years, 
or to be imprisoned for not exceeding three years nor less 
than one year. 

§ 87. If any person shall forge, or shall utter, offer, or ex- 
hibit, knowing the same to be forged, any paper writing pur- 
porting to be an extract from any register of marriage, bap- 
tism, or burial, or any certificate of marriage, baptism, or 
burial, in order to sustain any claim to any wages, prize 
money, or other monies due or payable in respect of the ser- 
vices of any officer, seaman, or marine in his majesty’s navy, 
or to sustain any claim to any half-pay payable to an officer 
of the royal navy or marines, or to any pension as the widow 
of an officer, or to any payment or allowance from the com- 

assionate fund of the navy, or to any gratuity or bounty of 
fis majesty given to the relatives o air slain in fight 
with the enemy ; or if any person shall make any false affi- 
davit, or utter or exhibit any false affidavit, certificate, or 
other voucher or document, in order fraudulently to procure 
any person to be admitted a pensioner as the widow of an 
officer of the royal navy, or in order to sustain any claim to 
any wages, prize money, or other monies, or to any half-pay 
or pension, or arrears thereof, or any allowance from the 
compassionate fund of the navy, or to any gratuity or bounty 
as aforesaid, with intent to defraud any person whomsoever ; 
every person in any of the said cases offending shall be 
deemed guilty of felony, and be liable to be transported for 
not exceeding fourteen and not less than seven years, or to be 
imprisoned for not exceeding three years nor less than one 
year. 

§ 88. In the case of every offence made felony by the act, 
every principal in the second degree and every accessory 
before the fact shall be punishable in the same manner as the 
principal in the first degree; and every accessory after the 
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fact to any such felony shall, on conviction, be liable | 
imprisoned for any term not exceeding two years; and 
where any person shall be convicted of any offence pu 
able under the act for which imprisonment shall or ma} 
awarded, the court may sentence the offender to be in 
soned, with or without hard labour, in the common g 

house of correction, and also direct him to be kept in soli 
confinement for the whole or any portion or portions of 
imprisonment. 

8 89, If any petty officer or seaman, non-commissioned 
cer of marines or marine, shall obtain or attempt to obtai 
pay, or any part thereof, upon or by means of any false 0 
forged certificate purporting to be a certificate of serviti 
or discharge from any of his majesty’s ships, or from am 
hospital or sick quarters, every person so offending shall b 
deemed guilty of a misdemeanor, and be liable to such pil 
and penalties as persons convicted of wilful and corrupt P 
jury are by law liable to, ‘ 

§ 90. 1f any person shall take a false oath or make fl 
affirmation in any case wherein an oath or affirmation 18 4 
thorized or required by the act to be taken or made, an 
which no punishment is otherwise by the act provided, € 
such person, being thereof duly convicted, shall be liabl 
such pains and penalties as persons guilty of wilful and € 
rupt perjury are by law subject to. 


8. The General Provisions of the Statute. 


§ 15, All tickets, certificates, pay lists, and other youl? 
for wages to be made out as aforesaid, shall be in the 10! 
theretofore established and in use in his majesty’s naval 
vice, or in such other forms as the lord high admiral © 
shall from time to time authorize ; and if any officer or © 
person shall make out, sign, or issue any ticket, &c 
than in the form and under the regulations therein prest 
he shall forfeit 50/, and if belonging to his majesty’s 
service shall moreover be liable to such punishment and ® 


feiture of wages as a court-martial shall adjudge. 
§ 43. Any collector, clerk, &e, delaying payment oF 
any fee, is liable to a penalty of 50/. J 
§ 62. If any officer, proctor, or other person shall # 


more than the sums allowed in the schedule, he shall 
50l. with full costs of suit; or if any registrar, proctoti 
other officer of any ecclesiastical court shall be aiding 
assisting in procuring probate of any will or letters of Ad 
nistration, whereby any person may be enabled to claim 
wages, pay, prize money, or allowance of money of any 
for the services of any such petty officer or seaman 
commissioned officer of marines or marine, otherwise # 

the manner prescribed by the act, he shall forfeit 5000. ani 
moreover forfeit his office and be rendered incapable of 

in any capacity in any court of admiralty or ecclesi 
jurisdiction. 

Mug recites that “by an act of the 54th year of the t 
of his late majesty, for regulating the payment of navy Fy 
money, agents for prizes are prohibited from paying any 
money or bounty money to any person upon any ordet 
within the distance of five miles of the SP where the 
shall be payable, (such prize money or bounty money 
in course of distribution at the time of making such @ 
under the penalty therein mentioned :” it is enact 
if any agent licensed by the treasurer of his majesty’S! 
or if any other person, shall insert in any order for PSF 
of prize money or bounty money payable in respect & 
services of any petty officer or seaman, non-com™ 
officer of marines or marine, in his majesty's navy the 
of any captured ship, vessel, fortress, or place, the PX 
of which or the bounty money payable in respect 
shall be then in course of distribution within six mil 
place where such name or names shall be inserted, 4n 
such order shall be intended to be attested under the 
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of the said last-mentioned act, or shall utter any such 
er with the name or names of any such captured ship, &c. 
paymitl therein, for the purpose of demanding or receiving 
kament of any prize money or bounty money for or in 
t of such captured ship, &c. such prize money or 
‘they Money being then in course of distribution or payment 
ieee six miles of the place where such order shall have 
made or drawn and attested, every such person so 
nding shall forfeit 501, 
irs, or Ages, pay, prize money, &c. not claimed within si 
S, are declared forfeited ; but the admiralty may authorize 
ding. 


lent notwithstan 
n vetters to and from the treasurer to go free. 
8 also 
ree, 























(§ 74) letters to and from certain other officers to 


ERLI § 75. lettors relating, to the business of the cora- 
ners of the navy or the vietualling department to go 
meen sending letters other than those permitted, shall 
k a exempts from stamps all bills and documents made 
By ge the act, 
j 3 GR the act is to extend to the royal marines. 
ustje. “e@surer and commissioners of the navy may act 
ii tices, 
the grtance of the same plan, for the comfort and relief 
eral lefenders of their country, it had been provided by 
Previous acts, the last 46 Geo. 8, c. 92. that letters to 
non-commissioned officers, seamen, and privates, in 
‘thents of the army, navy, or militia, meth Be subject 
penny postage, 
47 Geo. 3. st, 1, c. 52; 51 Geo. 3. e. 105, for 
and supporting the Royal Naval Asylum for the 
orphans of officers and men of the navy and 













of 









i 
ca 
in 
| the 6 Geo, 4, c, 26. 









dated: /£%s 4+ + 26. the Royal Naval Asylum was con- 
toy $% with Greenwich Hospital, a d the governors of the 
icta © empowered to make rules for its superintendance 
A are usually passed during war, for regulating the 
60; 1. Gite money. See 5t Geo, 3. e. 93; 55 Geo, 3. 
The’? Geo. 3, c. 56; and 1 Geo, 4. c, 85. and ante, 8, 
p of ytd wages of one man in a hundred, of every 
Ving wt and value of his victuals, shall be applied for 
i Poor widows of officers of the navy, 6 Geo, 2. e. 25. 
eS & A Wm, 4. justices might have sentenced 





























Ons eco e 
pr gtvicted of smuggling to serve on board the royal 
. "Ye years, but this was repealed by the 4 & 5 Wm, 4. 






aI 9 
dete treasurer, comptroller, surveyor, and clerk of 
ing DA. commissioners of the navy, &e. have power to 
ti Punish all persons who make any disturbance, 
Mavy, Andy duattelling in the yards, and offices, &c, of the 
the Ofna PAY days, by fine and imprisonment, and to bind 
I Aessiong, 8 to good behaviour, and to answer at the assizes 


The Method of 
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d of ordering seamen in the royal 
discipline there, is directed by certain express 
S, and orders, first enacted by the authority of 
Soon after the Restoration, but since new modelled 
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ed. I 
a et the regulating the government of the fleet, 
“1. c, 9. which was repealed by 22 Geo. 2. e, 23, 
d amended by 19 Geo. 3. e. 17. These two 
‘Ontain not only the thirty-six articles of war, 
thigh ETY Possible offence is explicitly set down, 
A coun oe ment thereof annexed or left to the discretion 
Orders foe tials but also sundry clauses of express rules 
of the ontssembling and holding courts for the trial of 
thol 89 & Menees specified therein, 

ized 4, “© Geo. 3. e. 100. whereby his majesty was au- 
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fleet, and 


In the thirteenth year of King Charles IT. an | 
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serve on board certain Dutch ships of war which had sur- 
rendered, the articles of war were directed to be translated 
into Dutch, and the crews of the ships were made subject 
thereto. 

The following are the Arricrxs of Wan above alluded to: 

1, Officers are to cause public worship, according to the 
liturgy of the church of England, to be solemnly performed 
in their ships, and take care that prayers and preaching by 
the chaplains be performed diligently, and that the Lord's 
Day be observed. 

2. Persons guilty of profane oaths, cursing, drunkenness, 
uncleanness, &c, to be punished as a court martial shall 
think fit, 

8. If any person shall give or hold intelligence to or with 
an enemy without leave, he shall suffer death. 

4, If any letter or message from an enemy be conveyed 
to any in the fleet, and he shall not in twelve hours acquaint 
his superior officer with it, or if the superior officer, being 
acquainted therewith, shall not reveal it to the commander- 
in-chief, the offender shall suffer death; or such punishment 
as a court martial shall impose. 

5. Spies and persons endeavouring to corrupt any one in 
the fleet, shall suffer death, or such punishment asa court 
martial shall impose, 

6, No person shall relieve an enemy with money, victuals, 
or ammunition, on like penalty. 

7. All papers taken on board a prize shall be sent to the 
Court or Adtaivaleys &c. on penalty of forfeiting the share of 
the prize, and such punishment as a court martial shall impose, 

8. No person shall take out of any prize any money or 
goods, unless for better securing the same, or for the neces- 
sary use of any of his majesty’s ships, before the prize shall 
be condemned upon penalty of forfeiting his share and such 
punishment as shall he imposed by a court martial. 

9. No person on board a prize shall be stripped of his 
clothes, pillaged, beaten, or ill-treated, upon pain of such 
punishment as a court martial shall impose. 

10. Every commander who, upon signal or order of fight, 
or sight of any ship which it may be his duty to engage, or 
who, upon likelihood of engagement, shall not make neces- 
sary preparations for fight, and encourage the inferior officers 
and men to fight, shall suffer death; or such punishment as 
a court martial shall deem him to deserve. And if any per- 
son shall treacherously or cowardly yield or cry for quarter, 
he shall suffer death, 

11, Every person who shall not obey the orders of his 
superior officer, in time of action, to the best of his power, 
shall suffer death; or such punishment as a court martial 
shall deem him to deserve, 

12. Every person who, in time of action, shall withdraw 
or keep back, or not come into the fight, or do his utmost to 
take or destroy any ship which it shall be his duty to engage, 
and to assist every ship of his majesty or his allies, which it 
shall be his duty to assist, shall suffer death or other punish- 
ment. See post, and 19 Geo. 3, e. 17. § 3. 

13. Every person who, through cowardice, &c, shall for- 
bear to pursue the chase of any enemy, &e. or shall not 
assist or relieve a known friend in view, to the utmost of his 
power, shall suffer death, or other punishment. See post. 

14, If any person shall delay or discourage any action or 
service commanded, upon pretence of arrears of wages, or 
otherwise, he shall suffer Neath; or such punishment as a 
court martial shall deem him to deserve. 

15. Every person who shall desert to the enemy, or run 
away with any ship, ordnance, &c, to the weakening of the 
service, or yield up the same cowardly or treacherously to 
the enemy, shall suffer death. 

16. Every person who shall desert, or entice others so to 
do, shall suffer death; or such punishment as a court mar- 
tial shall think fit. If an; commanding officer shall receive 
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a deserter, after discovering him to be such, and shall not 
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with speed give notice to the captain of the ship to which he 
belongs, or, if the ship is at a considerable distance, to the 
secretary of the admiralty, or commander-in-chief, he shall 
be cashiered. [See also 44 Geo. 3. c. 18. by which petty 
officers or seamen, taken out of the navy for any civil or cri- 
minal matter, shall be kept in custody till discharged from 
such suit, and shall then be conveyed and delivered to some 
officer of the navy to continue their service therein. This 
act was passed to prevent desertion, under colour of false 
actions or prosecutions. ] 

17. Officers and seamen of ships debe: for convoy of 
merchant ships, or of any other, shall diligently attend upon 
that charge according to their instructions ; and whosoever 
shall not faithfully perform their duty, and defend their ships 
in their convoy, or refuse to fight in their defence, or run 
away cowardly and submit the ships in their convoy to hazard, 
or exact any reward for convoying any ship, or misuse the 
master or mariners, shall make reparation of damages, as the 
Court of Admiralty shall adjudge; and be punished erimi- 
nally by death, or other punishment, as shall be adjudged by 
a court martial. See Jnsurance. 

18. If any officer shall receive or permit to be received on 
board any goods or merchandise, other than for the sole use 
of the ship, except gold, silver, or jewels, and except goods 
belonging to any ship which may be shipwrecked, or in danger 
thereof, in order to the preserving them for the owners, and 
except goods ordered to be received by the lord high admiral, 
&c. he shall be cashiered, and rendered incapable of further 
service, 

19. Any person making or endeavouring to make any 
mutinous assembly shall suffer death. Any person uttering 
words of sedition or mutiny shall suffer death; or such pu- 
nishment as a court martial shall deem him to deserve. If 
any officer, mariner, or soldier, in or belonging to the fleet, 
shall behave himself with contempt to his superior officer, 
being in the execution of his office, he shall be punished ac- 
cording to the nature of his offence, by the judgment of a 
court martial. 

20. Any person concealing any traitorous or mutinous 
practice or design, shall suffer death ; or such punishment as 
a court martial shall think fit. Any person concealing any 
traitorous or mutinous words, or any words, practice, or de- 
sign, tending to the hinderance of the service, and not forth- 
with revealing the same to the commanding officer; or, being 
present at any mutiny or sedition, shall not use his utmost 
endeavours to suppress the same, shall be punished as a court 
martial shall think he deserves. [See the 37 Geo. 3. e. 71. 
for restraining intercourse with the crews of certain ships in 
a state of mutiny and rebellion; and for the suppression of 
such mutiny and rebellion; and 87 Geo, 3. e. 70. making it 
felony without clergy to attempt to seduce seamen (or sol- 
diers) from their duty. This last act, and the Irish act, 
37 Geo. 3. c. 40. for the same purpose are made perpetual by 
57 Geo. 3. c. 7.] 

21. Any person finding cause of complaint of the unwhole- 
someness of victuals, or upon other just ground, he shall 
quietly make the same known to his superior, who, as far as 
he is able, shall cause the same to be presently remedied ; 
and no person upon any such or other pretence shall attempt 
to stir up any disturbance, upon pain of such punishment as 
a court martial shall think fit to inflict. 

22. Any person striking any his superior officer, or draw- 
ing or offering to draw or lift up any weapon against him, 
being in the execution of his office, shall suffer death, And 
any person presuming to quarrel with any his superior officer, 
being in the execution of his office, or disobeying any lawful 
command of any his superior officer, shall suffer death, or 
such other punishment as shall be inflicted upon him by a 
court martial. 

Any person quarelling or fighting with any other per- 
son in the fleet, or using reproachful or provoking speeches 
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or gestures, shall suffer punishment as a court martial § 
impose. 

24, There shall be no wasteful expense or embez7 
of any powder, shot, &e. upon penalty of such puni: 
as by a court martial shall be found just. 

25, Every person burning or setting fire to any maga 
or store of powder, ship, &c. or furniture thereunto be 
ing, not then appertaining to an enemy, shall suffer death 

26, Care is to be taken that through wilfulness or 
gence no ship be stranded, run upon rocks or sands, oF 
or hazarded; upon pain of death, or such punishment 
court martial shall deem the offence to deserve. 

27. No person shall sleep upon his watch, or negl 
perform his duty, or forsake his station, upon pain of 
or such punishment as, &¢. 

28. Murder; And, 

29. Buggery or sodomy, shall be punished with deaths 
30. Robbery shall be punished with death, or otl 

a court shall find meet. 

31. Every person knowingly making or signing, of 
manding, counselling, or procuring the making or sig 
any false muster, shall be cashieved and rendered inci 

of further employment. 4 

32. Provost marshal refusing to apprehend or receive ®i 
criminal, or suffering him to escape, Thal suffer such pu! 
ment as a court martial shall deem him to deserve. 
others shall do their endeavours to detect and apprehe 
offenders, upon pain of being punished by a court matt 

33. If any flag-officer, captain, commander, or lieul 
shall behave in a scandalous, infamous, cruel, opt i 
fraudulent manner, unbecoming his character, he shall bë 
missed, 

34, Every person in actual service and full pay, gult 
mutiny, desertion, or disobedience, in any part of his 
dominions on shore, when in actual service relative t0 
fleet, shall be liable to be tried by a court martial, am 
the like punishment as if the offence had been comi 
at sea. 

35, Every person in actual service and full pay, 
ting upon shore, in any place out of his majesty’s do 
any crime punishable by these articles, shall be liable 
tried and punished as if the crime had been committed a 

36. All other crimes not capital, not mentioned in ths 
shall be punished according to the laws and customs US 
sea. No person to be imprisoned for longer than tw 
Court martial not to try any offence (except under the 
thirty-fourth, and thirty-fifth articles) not commit 
the main sea, or in great rivers beneath the bridges $ 
any haven, &c, within the jurisdiction of the admiralty: at 
persons in actual service’ and full pay, except such Pee 
as mentioned in fifth article; nor to try a land o 
soldier on board of a transport-ship. The lord high a 
&c. may grant commissions to any officer comman 
chief any fleet, &c. to call courts martial, consisti 
manders and captains, And if the commander-im 
die or be removed, the officer next in comma 
courts martial. No commander-in-chief of a fleet, 
more than five ships, shall preside at any court marisi 
foreign parts, but the officer next in command shall P! 

If a commander-in-chief shall detach any part é 
&e. he may empower the chief commander of the det#4 
to hold courts martial during the separate service: 
or more ships shall meet in foreign parts, the sem 
may hold courts martial and preside thereat. h 
improper for the officer next to the commander-in-i 
hold or preside at a court martial, the third officer in 
may be empowered to preside at, or hold, the same. 
martial shall consist of more than thirteen, nor less 
persons. Where there shall not be less than threers 
not so many as five of the degree of a post-captain 0" 
rank, the officer who is to preside must call to his 
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a many commanders under the degree of a post-captain, as 
pasther with the post-captains shall make on herder 

y to hold the court martial. 

Toceedings shall not be delayed, if a sufficient number 
(excea compose the court, which shall sit from day to day 
‘except Sunday) till sentence be given. 

‘he judge advocate, and all officers constituting a court 
rtial, and all witnesses, shall be upon oath, Persons re- 
Ie $o give evidence may be imprisoned. Sentence of 
cng Within the narrow seas (except in case of mutiny) shall 

>e put in execution till a report be made to the lord high 
shall ae Sentence of death beyond the narrow seas, 
ins he be put in exeeution but by order of the commander- 

chief of the fleet, &c, Sentence of death in any squadron 
ed from the fleet, shall not be put in execution (except 
e of mutiny) but by order of the commander of the 
or lord high admiral, &c. And sentence of death 
in a court martial, held by the senior officer of five or 
ships met in foreign parts, (except in case of mutiny,) 
hot be put in execution but by order of the lord high 

iral, &e, 
with Powers given by the said articles shall remain in force 
“until feso to crews of ships wrecked, lost, or destroyed, 
tourt UY, be discharged or removed into another ship, or a 
Sbon Martial shall be held to inquire of the causes of the 
of the ship, And if up 
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ae any of the officers an 


ery ship or vessel; who is to 
and affixes 


uch abstract be audibly and distinctly read over, once 
tY month, in the presence of the officers and seamen, 
Ge t¥ after the articles of war are read, And by 
Y 3. €. 67, abstracts of the several acts AE to the 
ein Get the seamen are to be hung up on board all ships, 
The op, PAMner as the articles of wai 
leg”, Offences comprehended and specified in the above ar- 
f war may be classed under four general heads — 
immediately against God and religion, contained in the 
and second articles, viz. neglecting publie wors! 
Builty of swearing, drunkenness, &e., the punishment 
Such 4 is left to the discretion of the courts martial.—2, 
tint the executive power of the state, or concern 
om neglect of the established rules of discipline ; 
, 94, Nees are specified in articles 3, 4, 5, 15, 16, 19, 20, 
25, 27, and $1, viz, holding intelligence with an 
» rebel; concealing letters or messages from, or re- 
ke em ; desertin to an enemy; running away with 
ion ihre &e. o yielding the same to an enemy ; desertion 
menty of Vice» OF entertaining deserters; waste or embez- 
n Word, Stores ; mutinous assemblies ; seditious or mui 
striki S; concealing any traitorous or mutinous designs, 
Ng; quarrelling, or disobeying the orders of a superior 
Station haa upon the watch; spares: duty or forsaking 
Po sry ted; and knowingly signing false muster-books. 
Owin, as violate or transgress the rights and duties which 
chasni to individuals or fellow-subjects: under which may 
Offen, Murder, robbery, &c. See articles 28, 29, 30.— 
es in themselves strictly military, and such as are 
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peculiarly the object of martial law. These are recited in 
articles 10, 11, 12, 18, 14, and 17. The 12th and 18th ar- 
ticles as they formerly stood, by restraining the power of a 
court martial to the positive inflicting the punishment of 
death in the cases therein mentioned of cowardice, negligence, 
or disaffection in time of action, &¢. were deemed too severe, 
and attended with peculiar inconveniences; one instance of 
which was the case of the unfortunate Admiral Byng. These 
articles were therefore explained and amended by § 3. of 
19 Geo. 3. c. 17. whereby it is now lawful for a court martial 
to pronounce sentence of death, “or to inflict such other 
punishment as the nature and degree of the offence therein 
recited shall be found to deserve.” See M‘drthur on Naval 
Courts Martial. 

It is already mentioned under Courts Martial, that deser- 
tion from the king’s armies in time of war is made fe 
18 Hen. 6. c. 19. It may here be added that by 5 Zi 
§ 27. this penalty extended to mariners and gunners serving 
in the navy. 

‘The ground of the jurisdiction of naval courts martial de- 
pends on nearly the same reasoning as relates to those of the 
army; as to which see Courts Martial. The theory and ge- 
neral principles of courts of inquiry and courts martial in 
both services also rest upon the same basis. Some obser- 
vations, however, more peculiarly applicable to the latter, 
are here introduced, chielly from M‘drthur on Naval Courts 
Martial, and the authorities referred to by him. 

It is to be observed, that though in this as in the ordinary 
course of the criminal judicature of the kingdom, the king 
has the prerogative of pardoning or remitting punishment; 
yet he can no more alter the sentence of a court martial than 
he can a judgment of any other court, At the same time it 
is unquestionable that the royal prerogative may be exercised 
on all occasions in dismissing thoes from the service, even 
though acquitted by a court martial. 

Among many reasons urged against naval courts martial, 
the most cogent and constitutional, at the first glance, is that 
of the inferior officers and seamen not being tried by their 
peers; for by the statute, no courts martial shall consist of 
more than thirteen or less than five persons, to be composed 
of such flag-oflicers, captains, or commanders, then present, 
as are next in seniority to the officer who presides at the 
court martial. This objection, however, is (we may say com- 
pletely) obviated by the necessity of subordination, which 
could not be preserved by admitting those as jurymen, who 
certainly would have too great a fellow-feeling in the fate 
of the culprit; besides that, it would open a dangerous door 
to confederacies that might destroy the whole discipline of 
the navy. 

To institute one inferior or divisional court martial, sub- 
ject to appeal in the navy, analogous to the regimental 
courts in the army, would not be adequate to remedy some 
other evils complained of: for according to the ancient prac- 
tice of the sea, and as established by the fourth article of the 
general printed instructions, a captain or commander of any 
of his majesty’s ships or vessels has the power of inflicting 
punishment upon a seaman in a summary manner, for any 
faults or offences committed contrary to the rules of discipline 
and obedience established in the navy; such punishment not 
to exceed twelve lashes for any one fault, 

All courts martial are to be held, and offences tried, in the 
forenoon, and in the most public part of the ship, where all 
who will may be present; and the captains of all his majesty's 
ships in company who take post, have a right to assist thereat. 
Instr. art. 4 

Under the 22 Geo. 2, c. 93. no member of any court mar- 
tial, after the trial commenced, could go on shore, or leave 
the ship in which the court martial should first assemble, 
until sentence was given; but it having been found that this 
restraint and confinement might, in many cases, be attended 
with great inconvenience, and even prejudice to the health of 
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the members, this clause was repealed by § 1, 2, of 19 Geo. 3. 
c. 17. under which all the members are now at liberty to 
retire upon every adjournment. 

The jurisdiction of naval courts martial extends to the 
trial of ‘all offences specified in the articles of war, which 
may be committed upon the main sea, or on great rivers only, 
beneath the bridges of the said rivers nigh to the sea, or m 
any haven, river, or creek within the jurisdiction of the admi- 
ralty; and which shall be committed by persons then in actual 
service and full pay in the fleet or ships of war of his majesty. 
22 Geo. 2, c. 33, § 4, Likewise to the trial of all spies, and 
all persons whatsoever who shall come and be found in the 
nature of spies, as specified in the fifth of the above articles 
of war; as well as to the trial of every person who shall be 
guilty of mutiny, desertion, or disobedience to any lawful 
command, in any part of his majesty’s dominions on shore, 
when in actual service, relative to the fleet; and for crimes 
committed on shore by such persons, in any places out of his 
majesty’s dominions as are more fully specified in the thirty- 
fourth and thirty-fifth of the said articles, 

Murders are cognizable by courts martial only in cases 
where the stroke or poison is given on board ship, and the 
person dies in consequence thereof on board; but in order 
to prevent any failure of justice, it is enacted by the 9 Geo. 4, 
c, 81, by which the former act (2 Geo. 2. c. 24.) is repealed, 
that if any person be stricken or poisoned at sea or abroad, 
and die in England, or being stricken or poisoned in England, 
die at sea or abroad, the murderer and accessories are to be 
given up to the civil power, and may be indicted and tried in 
the county where the stroke, poison, or death happened. See 
Homicide, U1. 3. 

Naval courts martial can likewise take cognizance of crimes 
committed by warrant officers or men belonging to ships in 
ordinary; that is, stationed for particular purposes in the 
several dock-yards of the kingdom, and not in active public 
service, But they cannot take cognizance of offences com- 
mitted by masters, mates, or seamen belonging to navy trans- 

orts, as they are persons not subject to naval discipline, 
They are entitled to be discharged in time of war or peace, 
on their own application, The articles of war are never stuck 
up or read on board these navy transports; though the offi- 
cers and men receive their wages quarterly at the dock-yards, 
in the same manner as the officers and men of his majesty’s 
ships in ordinary. 

y § 23 of the said 22 Geo, 2. e. 33, it is enacted, that no 
person, not flying from justice, shall be tried or punished b; 
a court martial for any offence, unless the complaint of atch 
offence be made in writing, or (and ? ) unless a court martial 
to try such offender shall be ordered within three years after 
the offence shall be committed ; or within one year after the 
return of the ship into any of the ports of Great Britain or 
Ireland. 

Pardons, when extended to a criminal tried bya naval 
court martial, are sent to the lords commissioners of the ad- 
miralty, who immediately transmit (as secret) their order of 
reprieve or pardon to the commander-in-chief or senior officer 
of the place for the time being, where the execution would 
take place; signed by the lords under the admiralty seal, sig- 
nifying his majesty’s royal clemency, and directing the com- 
mander-in-chief to keep the whole of the order extremely 
secret, until the offender is, on the day appointed for execution, 
Drought out upon deck, and every thing prepared for his 
execution, agreeable to the custom of the navy; and then 
only to make known to him his majesty’s pleasure, and to 
release him from his confinement. M‘Arthur. 

As to conditional pardons to persons under sentence of 
naval courts martial, by which the transportation of such of- 
fenders is authorized, see 24 Geo. 3. st. 2. c. 56; 37 Geo. 3, 
c. 140; 55 Geo. 3, c. 156; and 56 Geo. 3. c. 5. 

Some doubts having been entertained in the time of Wil- 
liam III. whether the commissioners of the admiralty had the 
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same power to issue commissions to a court martial to 
prisoner, as the lord high admiral was allowed to have; 
and all the other powers of a lord high admiral were V 
in such commissioners, by 2 W. § M. st. 2. 

miral, 

Tt is hinted under title Courts Martial, (ante, vol. i.) 
members of courts martial are liable to answer, in dam 
to the party injured, for the consequences of any unjust 
tence. A remarkable instance of this occurred in thë 
of Lieutenant Frye, of the marines, who, in the year 1 
was sentenced to fifteen years’ imprisonment by a court m 
tial. He brought an action against the president Sir Chalo 
Ogle, and recovered 1000/. damages; and the judge 
forming him that he was at liberty to bring his action ag 
any of the members, he proceeded against Rear-A 
Mayne, and Captain Rentone, who were arrested by 4 
from the Court of Common Pleas, at the breaking up of 
court martial on Admiral Lestock, where the former pre 
and the latter sat as member. This was much resented 
that court martial, who passed some resolutions on the 
ject, reflecting in intemperate language on the chief jo 
‘of the court, (Sir John Willes,) and these were laid by, 
lords of the admiralty before the king: upon this the ch 
justice caused every member of the court to be taken m 
custody; and was proceeding in legal measures to asset 
maintain the authority of his office, when a stop was Put 
the process by a public written submission, signed by all 
members of the court, transmitted to the lord chief J) 
received and read in the Court of Common Pleas, re} 
in the Remembrancer’s Office, and inserted in the Gazeg 
of November 15, 1746, “ A memorial (as the chief jus 
observed) to the present and future ages, that whoever 
themselves up in opposition to the laws, or think thems 
above the law, will in the end find themselves mistake 
See the case stated in M‘Arthur on Courts Martial, vol. I% 
pendix xiii,; see further, Ships. 

NAVY BILLS. As to counterfeiting, forging, or st 
them, see Forgery, Larceny. ih 
NE ADMITTAS. A writ directed to the bishop fot 

plaintiff or defendant, where a quare impedit or assize 
rein presentment is depending, when either party fears 
the bishop will admit the other's clerk during the suit bet 
them; it ought to be brought within six calendar m 
after the avoidance, before the bishop may present by 
for it is in vain to sue out this writ when the title to P) 
is devolved unto the bishop. Reg. Orig. 31; F, Ne Bi 
owever now aboli 
























; but yet it may be had out of the €l 
before the king is certified that such plea of quare hi 
depending: and then the party grieved may require E 
justice to certify, &e. New Nat, Br. 83,84. The w™ 
Prohibemus vobis, ne admittas, &c. M. 
Immediately on the suing out of a quare impedit, 4 og 
plaintiff suspects that the bishop will admit the defen He 
or any other clerk pending the suit, he (or the defendant 
versd) may have this prohibitory writ of ne admittası Yid 
recites the contention begun in the king’s courts, an 
the bishop to admit any clerk whatsoever till such cong 
be determined, And if the bishop doth, after the per 
this writ, admit any person, even though the patron 
may have been found in a jure patronatus, then the P 
after he has obtained judgment in the quare impedit, 1 
move the incumbent, if the clerk of a stranger, by 















scire facias, 2 Sid. 94. And he shall have a spe® 












NEC 
gainst the pang called a quare incumbravit, to recover the 
done fio ; and also satisfaction in damages for the injury 
ae him by incumbering the church with a clerk pending 
But aed after the ne admittas received. F. N. B. 48. 
the elepe bishop has incumbered the church by instituting 
clerk, RO quare incumbravit lies; for the bishop hath no 
epice till the writ of ne admittas is served upon him. 
et is therefore left to his quare impedit merely, which, 
Within sin tt: Westm. 2 lies as well upon a recent usurpation 
pation is months past, as upon a disturbance without usur- 
Naad. See 3 Comm. c, 16. p. 248, 9. 
one aa; or NET. Is the weight of a 
Ni hout the cask, bag, dross, &c, 
or wife OPARY INTROMISSION, 
their dec tines in possession of the 

“cease, for preservation. 
Were eoir "Y. The law charges no man with default 
there ig n°, act is compu bors and not voluntary, and where 
kanat a consent and election ; therefore if there be an 
bation of Y fOr a man to do otherwise, or so great a pertur- 
of the judgment and reason as, in presumption of law, 
not overcome, such necessity carries a privilege in 

See Bac, Elem, 25—29, 

ulsion and inevitable necessity are considered, by 
“among those causes from whence arises a defect 
j and under which, therefore, an action is not to be 

hat’ as criminal which would otherwise be so. 
Aman je He states to be a constraint upon the will, whereby 
whio 8ed to do that which his padre disapproves ; 
ich, it is to be presumed, his will (if left to itself) 
fia As punishments are therefore only inflicted 
itis hi il use of that free will which God has given to man, 
to thos Yy just and equitable that a man should be excused 
« acts which are done through unavoidable force and 


0 ulsion, 
E Heit Nature, in the first place, is the obligation of civil 
Betiog fant whereby the inferior is constrained by the su- 

fi äct contrary to what his own reason and inclination 

nagest; as when a legislature establishes iniquity by 

on on commands the subject to do an act contrary to 
ted ip Ota morality, How far this excuse will be ad- 

S not ee’ Conscientia, or whether the inferior in this case 
ies A to obey the divine, rather than the human Jaw, 
asuisi NOt determinable by municipal law, though among 

S$ it will hardly bear a doubt. But, however that 

jem Pedience to the laws in being is undoubtedly a 
extenuation of civil guilt before the municipal tri- 

te sheriff who burnt Latimer and Ridley, in the 
Meath oe Mary, was not liable to punishment from 
Y the gq? fr executing so horrid an office; being justified 

‘Ay to mands of the then existing magistracy. 

0 aing cong in private relations, the principal case where 
i of a superior is allowed as an excuse for criminal 
h Wife to ìs with regard to the matrimonial subjection of 

ed fy aer husband ; for neither a son nor a servant are 

iggy, the commission of any crime, whether capital or 

nigh’ «le command or coercion of the parent or mas- 

f d, a some cases the command or authority of the 
$ l ponien express or implied, will privilege the wife 
laron q, ont even for capital offences; as to which see 

Anothot and Feme, VIT, 

W cal] duppecies of compulsion or necessity, is what our 
lher seess per minas; as to which see Duress. 
hed go third species of necessity, which may be dis- 
eing yt the actual compulsion of external force or 

aipa result of reason and reflection, which act 
Whig ain a man’s will, and oblige him to an 
lat jg vy) Without such obligation, would be crimi 
ena man has his choice of two evils set be- 

being under a necessity of choosing one, he 
ast pernicious of the two. Here the will cannot 













pure commodit; 
Merch. Dict. ef 
Is when a husband 
other’s goods, after 
Scotch Dict. 
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be said freely to exert itself, being rather passive than active 
or if active, it is rather in rejecting the greater evil than in 
choosing the less. Of this sort is that necessity where a man 
by the commandment of the law is bound to arrest another 
for any capital offence, or to disperse a riot, and resistance is 
made to his authority; it is here justifiable, and even neces- 
sary, to beat, to wound, or perhaps to kill the offenders, 
rather than permit the murderer to escape, or the riot to 
continue ; for the preservation of the peace of the kingdom, 
and the E eB of notorious malefactors, are of the 
utmost consequence to the public, and therefore excuse the 
felony which the killing would otherwise amount to, 1 Hal. 
P. ©. 53; see 4 Comm, 27—31. 

As to homicide justifiable by necessity, see Homicide, I. 

In an action founded in tort against a master of a ship for 
throwing goods overboard, it is a good defence for him to 
prove that they were cast into the sea from necessity, to 
prevent the vessel from sinking, 2 Bulstr. 280. 

The evidence of persons interested is admitted from neces- 
sity, in eases where from the nature of the subject of inquiry, 
it is exceedingly improbable that individuals not interested 
should possess any knowledge of the facts. ‘Thus it is the 
constant course to admit the servant of a tradesman to prove 
the delivery of goods, and the payment of money, without any 
release from the master. 4 7’, he 590. So it hae been held, 
that an apprentice is a competent witness, to prove money 
has been overpaid by mistake. Str. 647. So in an action 
against a carrier for not delivering a parcel, its delivery may 
be proved by his servant. Ross v. Rowe, Ford's MSS. 98. 
See further, 1 Stark on Ev. 120, 

A wife is also sometimes admitted ew necessitate as a witness 
against her husband, as on a charge against him of violence 
committed on her person. 1 St. 7%, 387; 1 Str. 633; 
1 T. R. 698. See Baron and Feme, 1, 2. 

A right of way by necessity may likewise be pleaded to 
an action of trespass. See Ways, 

NE DISTURBA PA: The general issue in Quare Im- 
pedit. Hob. 162; Bac. Abr. Simony (1). But there is a 
dictum of Ashhurst, J. that there is no general issue in that 
action, 3 T, R. 158. 

It simply denies that the defendant obstructed the presen- 
tation, and is adapted to no other ground of defence, Conse- 
quently it is never pleaded, unless in cases where there has 
been actually no refusal to institute and induct the plaintiff's 
clerk. It amounts to a confession of the right of patronage 
and, therefore, upon its being pleaded, the plaintiff may imme- 
diately pray judgment and a writ to the ordinary. Or if he 
pleases, he may proceed in the action to maintain the disturb- 
ance, and recover damages. 1 Arch. 441; Hob. 162; Bac. 
Abr, Simony (1). See further Quare Impedit. 

NE DONA PAS, or NON DEDIT. Was the general 
issue in a formedon. See 10 Wentw. 182, It merely denied 
the gift in tail to have been made in manner and form as 
alleged; and was therefore the proper plea, if the tenant 
meant to dispute the fact of the gift, but did not apply to any 
other case. See 5 East, 289. 

NEEDLE-WORK. May be exported duty free. 11 & 12 
W. 3. e, 8. § 15, 

NE EXEAT REGNO; (or as it is sometimes, ungram- 

ically as it seems, termed, ne exeat regnum.) A writ 
(issuing out of chancery) to restrain a person from going out 
of the kingdom without the king’s licence, F. N. B. 85. It 
may be directed to the sheriff to make the party find surety 
that he will not depart the realm; and on his refusal, to com- 
mit him to prison : or it may be directed to the party himself; 
and if he then goes, he may be fined, 2 Jnst, 178. 

The use and object of this writ is, in fact, at present, ex- 
actly the same as an arrest at law in the commencement of an 
action, viz. to prevent the party from withdrawing his person 
and property beyond the jurisdiction of the court, before a 





























judgment could be obtained and carried into execution : so 





NE EXEAT REGNO 


where there is a suit in equity for a demand, for which the 
defendant cannot be arrested in an action at law, upon an 
affidavit made that there is reason to apprehend that he will 
leave the kingdom before the conclusion of the suit, the 
chancellor by this writ will stop him, and will commit him to 
prison, unless he produces sufficient sureties that he will 
abide the event of the suit. 1 Comm. c. 7. p. 266.n. And 
see 2 Com. Dig.; F, N. B. 85, &e.; 2 C. C. 245; La. 29; 
7 Mod. 9; Pre. Ch. 171; 1 P. Wms. 268, and Mr. Cox’s 
note there; 15 Vin. 537, 9. 

The affidavit of a threat or intention to go abroad must 
be positive, not upon information and belief, 8 Ves, 597; 
16 Ves. 470. But the court acts on evidence of design to go 
without regard to denial. 3 Swanst. 375. And notice of 
motion for the writ need not be given, for that might defeat 
its object. 18 Ves, 355. A bill must however be first filed. 
6 Ves. 92; and 3 P, W. 812, post. 

‘The demand for which a ne exeat may be issued must in 
general be equitable, and not legal, except in the case of an 
account. 1 Ball § B. 327. It must be completely due, and 
be such a debt, that the sum to be marked on the writ may 
be ascertained. 3 Swanst. 377; 1 Turn. § Russ. 343. This 
writ may be obtained by a British subject against a foreigner 
who happens to be in this country, to enforce the adjustment 
of an account upon a foreign transaction, although according 
to the law of that country, the foreigner could not there have 
been held to bail. 1 Jac, § W. 405, And see 1 B. § dd. 


This writ of ne exeat is also used where a party has been 
decreed by the ecclesiastical courts to pay alimony and costs, 
and is about to withdraw himself from the court’s jurisdic- 
tion. A bill is filed in these cases founded on the affidavit, 
and prays for the suit; the granting it is matter of discretion, 
and as it is a severe process, and such use of it is a departure 
from its original purpose, the discretion is exercised with 

reat caution, Seel Ves. jun. 94; 7 Ves, 171; 1 Turn, and 

uss. 322. 

A ne exeat regno has been granted to stay a defendant 
from going to Scotland ; for though it is not out of the king- 
dom, yet it is out of the process of the court, and within the 
same mischief, Salk. 702; 8 Mod. 127, 169; 4 Mod. 179. 
Ifthe writ be sued for the king, the party against whom sued 
may plead licence by letters-patent, &e. which shall discharge 
him; but where any subject goes beyond sea with the king's 
licence, and continues longer than his appointed time, it hath 
been held he loses the benefit of a subject. 4 Leon. 29. 
And if a person beyond sea refuses to return to England on 
the king’s letters under his privy seal, commanding him upon 
his allegiance to return; being certified into the chancery, a 
commission may be awarded to seize his lands and goods’ for 
the contempt; and so it is if such person's servants hinder a 
messenger from delivering his message, on affidavit of it, &e. 
Jenk, Cent. 246 ; 3 Nels, Abr. 211. See King, V. 3. 

The right which the king has, whenever he sees proper, of 
confining his subjects to stay within the realm, (or of recal- 
ling them when beyond sea,) is classed by Blackstone among 
his prerogatives as Generalissimo of the realm. By the com- 
mon law every man may go out of the realm for whatever 
cause he pleaseth, without obtaining the king’s leave ; pro- 
vided he is under no injunction of staying at home ; (which 
liberty was expressly declared in king John's great charter, 
though left out in that of Henry TIL); but, because that 
every man ought of right to defend the king and his realm, 
therefore the king at his pleasure may command him by his 
writ that he go not beyond the seas, or out of the realm with- 
out licence; and if he do the contrary, he shall be punished 
for disobeying the king’s command. F. N. B. 85. Some 
persons there anciently were, that, by reason of their stations, 
were under a perpetual prohibition of going abroad without 
licence obtained; among which were reckoned all peers, on 
account of their being counsellors of the crown ; all knights, 
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who were bound to defend the kingdom from invasion: 
ecclesiastics, who were expressly confined, by the 
chapter of the constitution of Clarendon, on account of th 
attachment in the times of popery to the see of Rome; ® 
archers and other artificers, lest they should instruct fore 
to rival us in their several trades and manufactures: | 
was law in the times of Britton, who wrote in the re 
Edw. I. And Sir E. Coke gives us many instances to 
effect in the time of Edw. III. Britton, c. 188; 3 Insh 
In the succeeding reign the affair of travelling wore 
different aspect: an act of parliament being made 
2 c. 2.), forbidding all persons whatever to go abroad 
out licence; except only the lords and other great ™ 
the realm; and true and notable merchants ; and the Ki 
soldiers, But this act was repealed by 4 Jae. 1. o. 1 
present every body has, or at least assumes, the 
going abroad when he pleases. Yet undoubtedly if th 
by writ of ne eweat regno under his great seal or P 
seal, thinks proper to prohibit him from so doing, aM 
subject disobeys, it is a high contempt of the king's P 
gative, for which the offender's lands shall be seized 
return, and then he is liable to fine and impri 
1 Hawk. P. C.22; 1 Comm, e. 7. 
It is said, in Lord Bacon's Ordinances, No. 89, th 
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in the case of interlopers in trade ; great bankrupts 
estates many subjects might be interested ; in duels a 
cases that did concern multitudes of the k ubj 

But in the year 1784, Lord Chancellor 7 
in his experience he never knew this writ of ne e 
granted or taken out without a bill first filed. Tt is ® 
was originally a state-writ, but for some time, thoug! 
very long, it has been made use of in aid of the subj 
the helping of them to justice: but it ought not to 
use of where the demand is entirely at law, for thet 
plaintiff has bail, and he ought not to have double bail 
in law and equity. 3 P. Wms. $12. 

NEGATIVE, Is a proposition by which somethi 
denied; also a particle of denial; as, not. An afim 
includes a negative; for where any thing is limited 
done in one form, this includes a negative on the © 
Plond. 206. b. 207. a; 2 P, Wms. 19. But, è contrà, # 
tive or prohibition does not necessarily imply an afim 
2P. Wns. 9. 

A negative cannot be proved or testified by witnesses 
an affirmative, 2 Jnst. 662, Though a negative is 

of being proved directly, yet indirectly it is otherwise 
case one accuses B, to have been at York, and there to 
committed a certain fact, in proof of which he produces #4 
witnesses; here B. cannot prove that he was not 
against positive evidence that he was; but shall be 
to make out the negative by collateral testimony, that 
very time he was at Exeter, &c. in such a house 
company. Fortescue, 37, 

Negative may be implied by an affirmative, but ot 
sarily è contrà. As the saying, that a papist, unless 
forms, shall not take by x fal A does not necessa 
that if he does conform he shall take by devise“ 
Wms, 9. 

NEGATIVE PREGNANT, negativa Pave 
negative, implying also an affirmative ; as if a mai 
pleaded to have done a thing on such a day, or in 
place, denieth that he did it modo et formå declaralar 
implieth, nevertheless, that in some sort he did iti ig 
man be said to have alienated land in fee, 
hath not aliened in fee, that is a negative preg 
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he hath not aliened in fee, yet it may be, he hath 
A a state in tail. Terms of the Lan. 
ma Pegative pregnant is a fault in pleading, to which there 
lend, Special demurrer, for the court will intend every 
g to be good, till the contrary doth appear. See 
pitt. 248; Bro. Issue join, pl. 81; Heath's Mac. 53; 2 
n 199; Cro. Jac. 559, 560. 
as, negative pregnant is such a form of negative expression, 
Rena: imply or carry within it an affirmative. This is 
So sidered as a fault in pleading ; and the reason why it is 
tion tered is, that the meaning of such a form of expres- 
ne ambiguous, In trespass, for entering the plaintiff's 
ve yale defendant pleaded that the plaintiff's daughter 
© him licence to do so, and that he entered by that 
The plaintiff replied, that he did not enter by her 
his was considered as a negative pregnant; and it 
vd that the plaintiff should have traversed the entry by 
e ger the licence by itself, and not both together. Cro, 
i pe It will be observed that this form of traverse may 
OF ci 
pane 









arry within it, that a licence was given, though the 
did not enter by that licence. It is, therefore, in 
mission 8e Of pleading, said to be pregnant with that ad- 
At the’), i% that a licence was given. Hac. Abr. Pleas, &e. 
of same time the licence is not expressly admitted; and 
“tify “ct therefore is, to leave it in doubt, whether the plain- 
leans to deny the licence, or to deny that the defendant 
f Y virtue of that licence. It is this ambiguity which 
t,t constitute the fault, 28 Hen. 6,7; Hob. 295; 
his Prac, Reg. tit, Negative Pregnant. 
hog, tule, however, against a negative pregnant, appears 
Stetit times at least to have received no very strict con- 
Vatian, o FOr many cases have occurred, in which, upon 
N >: grounds of distinction from the general rule, that 
Veral .©xpression has been held free from objection. See 
debt on stances in Com. Dig. Pleader, (R. 6.) Thus in 
entare VONA, conditioned to perform the covenants in an 
fend re of lease, one of which covenants was, that the 
the 1 the lessee, would not deliver possession to any 
© defer et? or such persons as should lawfully evict him 
bup ant pleaded, that he did not deliver the possession to 
at 

































such as lawfully evicted him. On demurrer to this 
Pegan Was objected that the same was ill, and a negative 
Amia ti And that he ought to have said, that snch an one 
thay puted him to whom he delivered the possession ; 
Court he, ie did not deliver the possession to any: but the 
sy d the plea as pursuing the words of the covenant good, 

the negativey—and that the plaintiff ought to have 

s and assigned a breach; and therefore judgment was 
Bainst him, 1 Lev. 88. Stephen on Pleading, 426 ; 


e Ple he 15 Vin, Abr, title Negative pregnant ; 













To claim kindred. Zeg. H. 1. c. 70; 





Negligence may be considered, 1st, 
. äs a test of civil or criminal liability. A gross and 
tithe, Bate of the interests of others is not distinguish- 
tiong inea pOint of moral guilt, or evil results, from a 
t even | ention to injure; and therefore, where a man so 
Onable ae own carelessly and negligently, and without a 
Te ny ‘egree of care and caution not to injure others, 
Jury is likely to ensue, he is usually not only civilly 
of be rega ninally responsible for the consequences. It 
judica ded as an important and fundamental principle 
non, in cases where a loss occasioned by spoliation 
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considered, Where the plaintiff complains of an injury result- 
ing from the negligence or unskilful conduct of the defend- 
ant, in the performance of some work or duty undertaken by 
the latter, he must, whether the action be framed in contract 
or in tort, prove, Ist. The contract or undertaking on the 
ground of which the defendant acted. 2dly, The negligence 
of the defendant. 3dly, The loss which has resulted from it, 
according to the allegations in the declaration. The degree 
of negligence which is essential to the action varies much in 
reference to circumstances. According to the soundest prin- 
ciples of morality, the very foundation of the law itself— 
“whoever undertakes another man’s business, makes it his 
own, that is, promises to employ upon it the same care, 
attention, and diligence, that he would do if it were actually 
his own; for he knows that the business was committed to 
him with that expectation, and with no more than thi 
This principle seems to govern all cases where one man acts 
gratuitously for another, whether the business in which he 
acts does or does not import particular skill and knowledge. 
If the party act gratuitously, and in a situation which docs 
not import particular skill and experience, and act bond fide 
to the best of his ability, and with as much discretion as he 
would exercise in his own affairs, he is not liable to an action 
for any loss which ensues. 

‘Thus, where a merchant voluntarily, and without reward, 
undertook to enter a parcel of goods at the custom-house for 
the plaintiff, together with a parcel of his own, and made the 
entry under a wrong denomination, in consequence of which 
the goods were seized, it was held that having acted bond fide, 
and to the best of his knowledge, he was not liable. i H, 
Bl. 158. But it seems, that in such a case, if a ship broker 
or clerk ina custom-house had undertaken to enter the goods, 
although gratuitously, such a mistake in making the entry 
would have amounted to gross negligence, since his situation 
and employment would then have necessarily implied a com- 
plete degree of knowledge in making such entries, See Lord 

oughborough's observations, 1 H. B. 162. 

Although in each of the preceding cases the agent acted 
gratuitously, in the former he was not liable, because he acted 
to the best of his ability, which was all that he engaged to 
do; in the latter, he impliedly undertook to exert a degree of 
skill and knowledge which he failed to do. 

Most then of the cases of this nature, if not all, resolve 
themselves into a question of understanding and compact. 
Lord Holt, in the case of Coggs v. Bernard, 2 Ld. Ray. 808, 
held, that the mandatory was liable, because in such a case a 
neglect is a deceit to the bailor: for when he trusts the bailee 
upon his undertaking to be careful, he has put a fraud upon 
the plaintiff by being negligent, his pretence of care being the 
pursuasion that induced the plaintiff to trust him; and a 
breach of trust undertaken voluntarily will be a good ground 
of action, 

Where a party receives a reward for the performance of 
certain acts, he is by law answerable for any degree of neg- 
lect on his part; the payment of the money may be con- 
sidered as an insurance for the due performing of what he 











| has undertaken. See 1H. Bl. 161. And it seems, that 


in general, where a person professes himself to be of a certain 
business, trade, or profession, and undertakes to perform an 
act which relates to his particular employment, an action lies 
for any injury resulting either from want of skill in his 





| business or profession, or from negligence or carelessness in 





his conduct. 8 Last, 348. 

In some instances, as in the cases of carriers and inn- 
keepers, (see these titles,) the undertaking results as a legal 
obligation incident to the character in which the defendant 
undertakes to act; and it is consequently sufficient to show 
that the plaintiff dealt with him in that character, without 
proof of any special undertaking of agreement. 

The question of negligence is usually one of fact for the 
jury. The question may be either one of law, where the case 
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falls within any general and settled rule or principle; or of 
fact, where no such rule or principle is applicable to the par- 
ticular circumstances, and where therefore the conclusion of 
negligence in fact must be found, or excluded by the jury. 

n an action against a coach owner for negligence, proof 
that the coach broke down, and that the plaintiff was greatly 
bruised, is prima facie evidence that the injury arose from 
the unskilfulness of the driver, or the insufficiency of the 
coach, 2 Camp. 79. See 2 Stark. on Ev, 526 ; and further, 
tits. Attorney, Bailment, Carriers, Innkeepers, § c+ 

NEGRO. See titles Slaves and Slave-trade. 

By the 3 & 4. Wm. 4. e. 54. (for the encouragement of Bri- 
tish shipping and navigation) § 18. British ships trading be- 
tween places in America may be navigated by British negroes, 

NEIP, Fr. neif, Lat. naturalis, nativa.| A bondwoman, or 
she. villein, born in one’s house, mentioned in 9 R, 2. c, 2. 
Terms de Ley. See title Villein. 

NEIFTY, Nativitas.) There was an ancient writ called 
Writ of Neifty, whereby the lord claimed such a woman for 
his Neif; now out of use. See title Villein. 

NEIGHBOUR, vicinus.] One who dwells near another. 
See Vicinage ; Jury 

NE INJUSTE VEXES, A writ founded on Magna 
Carta, c. 10, that lay for a tenant distrained by his lord, for 
more services than he ought to perform ; and it was a pro- 
hibition to the lord not unjustly to distrain or vex his tenant: 
in a special use, it was where the tenant had prejudiced him- 
self, by doing greater services, or paying more rent, without 
constraint, than he needed ; for in that case, by reason of the 
lord’s seisin, the tenant could not avoid it by avowry, but was 
driven to his writ for remedy. Reg. Orig. 4; F, N, B. 10. 
And if the lord distrained to do other services, or to pay other 
rent than due, after the prohibition delivered unto him, then 
the tenant should have an attachment against the lord, &e, 
and when the lord came thereon, the tenant should count 
against him, and put himself upon the grand assise, &e, 
whereupon judgment should be given. New Nat, Br. 22, 

This writ was one of the remedies which the ancient law 
provided to remedy the oppression of lords; though it was 
of the prohibitory kind, yet it was in the nature of a writ of 
right. Booth, 126, Tt lay where tenant in fee simple and 
his ancestors had held of the lord by certain services, and 
the lord had obtained seisin of more or greater service, by 
the inadvertent payment or performance of them by the 
tenant himself; there the tenant could not in an avowry 
avoid the lord’s possessory right, because of the seisin given 
by his own hands; but was driven to this writ to divest the 
lord’s possession, and to establish the mere right of property, 
by ascertaining the services, and reducing them to their 
proper standard. 3 Comm. c. 15. p. 284, 

The writ was always ancestral, where the tenant and his 
ancestors had holden of the lord and his ancestors; and the 
lord had encroached any rent, &c. A feoffee could not avoid 
seisin of rent had by encroachment of his feoffor, nor have 
the writ ne injustè vewes ; also a man could not have a writ 
of ne injuste vexes against the grantee of the seigniory. Mich. 
18 Ed. 2; 10 Ed. 3. Tenant in tail might not have this writ; 
but should plead and show the matter, and not to be estopped 
by the payment of his ancestors, &c.; Trin, 20 Ed, 3; for 
he might avoid such seisin of the lord obtained from the pay- 
ment of his ancestors, by plea to an avowry in replevin, 
F. N. B. 11; 2 Inst. 21. 

This writ has been long laid aside, as almost every ques- 
tion that arose, where-it was formerly in use, might be deter- 
mined in an action of trespass. It is now abolished by the 
8&4 W. 4, c. 27, s. 35. 

The following was the form of the writ of ne injustè vezes :— 

George the Third, &c. To A. B. greeting: We com- 
mand you, that you do not vex or trouble C. D., or suffer him 
to be vezed, for his freehold messuage, dc. which he holds of 
you, in, $c. Nor in any manner exact, or permit to be exacted 
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NEW ASSIGNMENT. 
from him, services which therefore he ought not to do, ( 


‘which he ones not,) nor has been accustomed, Sc. 

NEMINE CONTRADICENTE. Words used tosi 
the unanimous consent of the members of the House of Con 
mons in parliament to a vote or resolution, The term” 
mine dissentiente is, in the same manner, applied in the Hou 
of Peers. s 
NE RECIPIATUR. A caveat against the receiving 
setting down a cause to be tried; that is, where the 
is not entered in due time. See Trial. 

NE UNQUES EXECUTOR, or ADMINISTRA’ 
A plea whereby a defendant denies his being executo 
administrator, “It does not deny the cause of actions 
only that the defendant is the personal representative 0 
testator or intestate. 1 Saund. 207, a. 

NE UNQUES ACCOUPLE, in loyal matrimonie] 5 
lea, whereby the tenant in an action of dower, under t 
habet, controverts the validity of the demandant’s mi y 
with the person out of whose lands she claims dower- 
Ent. 180. a; Com. Dig. Pleader, (2 Y 10.) 

To this plea the demandant must reply, that she was M 
coupled in lawful matrimony at B., in such a diocese, 
which a writ issues to the bishop of that diocese, regun 
him to certify the fact to the court. Co, Ent. 180, a; Am 
Ent. 228, b; Dyer 313 a, 308, b; 2 H. Bl 145. 

NE UNQUES SEISIE QUE DOWER. The g 
issue in an action of dower unde nihil habet. Upon 
plea the jury are only to inquire whether the husband i 
ever seised of a dowable estate; and if they find the afi 
tive, judgment must be for the demandant, althoug! 
estate has been defeated by title paramount. Rast A 
230, a; Co. Ent. 176, a; Co. Lit, 31, b; Dyer, 4l ai 
Leon. 66. But see Winch, 77. > 

NE VICECOMES, colore mandati Regis, quenquam 
veat à possessione Ecclesiae minus juste, Reg. Orig. Ol: 

NEW ASSIGNMEN' In many actions the P 
who hath alleged in his declaration a general wrong, 
his replication, after an evasive plea by the defendant, 
that aa wrong to a more particular certainty, by ® 
PE E alta specific cireumstan 
such a manner as clearly to ascertain and identify it © 
sistently with his general complaint; which is called # 
or novel assignment. 3 Comm. 311. See Pleading: 

The following perspicuous account of the nature aidi 
ject of a new assignment is taken from Serjeant Ši 
valuable treatise on pleading :— 
new assignment is a method of pleading, 
plaintiff, in such cases, is obliged to resort in his 
for the purpose of settling the defendant's right. 
ample shall be given in an action for assault and battery: 
case may occur, in which the plaintiff has been twice asst 
by the defendant; and one of these assaults may havé 
justifiable, being committed in self defence, while the 
may have been committed without any legal excuse: c] 
posing the plaintiff to bring his action for the latter, it M 
found, by referring to the precedents of declaration 
sault and battery, that the statement is so general, 48 









































son assault demesne, (see that title.) This plea the P 
cannot safely traverse; because, as an assault Was 
committed by the defendant, under the circumstances % 
cuse here alleged, the defendant would have a righ 

the issue noi upon such traverse, to prove thos? 
stances, and to presume such assault, and no others 
cause of action, And it is evidently reasonable 
should have this right;, for, if the plaintiff were, 
of the issue, to be allowed to set up a different 
defendant might suffer by a mistake, into which 














led by the generality of the plaintiff's declar 
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Plaintiff, therefore, in the case supposed, not being able safely 
traverse, and having no ground for demurrer, or for plead- 

g în confession and avoidance, has no course but, by a new 
ing, to correct the mistake occasioned by the generality 
le declaration, and to declare that he brought his action, 
anger the first, but for the second assault, and this is called 
new assignment. 
tane example that has been given is a case where the de- 
Buant in his plea, wholly mistakes the subject of complaint, 
t it may also happen, that the plea correctly applies to 
P&E Of the injuries; while, owing to a misapprehension oc- 
i poned by the generality of the statement in the declaration, 
frosty Ù Cover the whole, Thus, in trespass guare clausum 
the for repeated trespasses, the declaration usually states, 
t the defendant, on divers days and times, before the 
oh 'mencement of the suit, broke and entered the plaintiff’s 
maand trod down the soil, &c., without setting forth more 
hectically in what parts of the close, or on what occasions, 
degeeelendant trespassed, Now the case may be, that the 
close: ant claims a right of way over a certain part of the 
and and, in exercise of that right, has repeatedly entered, 
toy, ’lked over it; but has also entered and trod down the 
























Ting ope? OM other occasions, and in parts out of the Bes 

way ; and the plaintiff, not admitting the right claimed, 

Y have intended to point this action both to the one set of 

ses and to the other. But from the generality of the 
“tation, the defendant is entitled to suppose that it refers 
to his entering and walking in the line of way. He 
the? herefore, in his plea, allege, as a CoN) answer to 
ke, “hole complaint, that he has a right of way by grant, 
niet the said close; and if he does this, and the plaintiff 
1S himself, in his replication, to a traverse of that plea, 
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d to pass, His course of pleading in such a 
ign, h, e, i » both to traverse the plea, and also to new 
e h Y alleging that he brought his action, not only for 
Hespasses supposed by the defendant, but for others, 
ted on other occasions, and in other parts of the close, 
ente supposed way, which is usually called a new as- 
y, he” extra viam; or if he means to admit the right of 
Sinple, May new assign simply without the traverse, See 
‘Ag tha of a new assignment, extra viam, 9 Went, 323, 396. 
ion’ Object of a new assignment is to correct a mistake 

iy by the generality of the declaration, it always 
k n answer to a plea; and is, therefore, in the nature 
ig ation, Tt is not used in any other part of the 


























occurs in an action of trespass ; 
allowed in all actions in which 










athe ii r nments may occur in the course of the 
dt be guo Of pleading. Thus, in the example given above, 
'ittog, p PPosed that three different assaults had been com- 
Mead,” 4." of which were j the defendant might 
to ytb2¥es to the declaration; and then, by way of 
reed new assignment, he might again justify, in the 
ty rad another assault; upon which, it would become 
the ot the plaintiff to new assign a third; and this 
Kireg principle by which the first new assignment 
ney Cs, 1 Saund. 299 c. 
i aration Signment is said to be in the nature of a new 
Stems, hoy ote: Abr. Trespass, (L), 4, 24 1 Saund. 299, c. 
You, pp EVEN, to be more properly considered as a re- 
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NEWSPAPERS. 


petition of the declaration, differing only in this, that it distin- 
guishes the true ground of complaint, as being different from 
that which is covered by the plea. Being in the nature of a 
new, or repeated declaration, it is consequently to be framed 
with as much certainty or specification of circumstance as the 
declaration itself. Bac. Abr. ubi supra. In some cases, 
indeed, it should be even more particular; so as to avoid the 
necessity of another new assignment, 

A new assignment was formerly of frequent occurrence in 
an action of trespass quare clausum fregit. In that action it 
was, until recently, allowable for the plaintiff to declare for 
breaking his close in a certain parish, without naming, or 
otherwise describing the close. See 2 Bl. 1089. If the de- 
fendant happened to have any freehold land in the same parish, 
he might be supposed to mistake the close in question for 
his own ; and might, therefore, plead what is called the common 
bar, viz., that the close in which the trespass was committed 
was his own freehold. And then, upon the principle already 
explained, it became necessary for the plaintiff to new as- 
sign; alleging, that he brought his action in respect of a 
different close from that claimed by the defendant as his 
freehold, In order, however, to avoid the necessity of a 
new assignment, it has long been the practice to name or 
describe the close in the declaration; and now, by the 
general rules, Z. 7. 4 W. 4, the close must be designated 
in the declaration by name, or abuttals, or other description ; 
in failure whereof, the defendant may demur specially. See 
further Pleadin; Trespass. 

NEWCASTLE UPON TYNE. No person shall ship, 
Joad, or unload any goods to be sold, into or from ships at 
any place on the river Tyne, but at the town of Newcastle, 
on pain to forfeit the goods; and none shall raise any wear in 
the haven there, between certain places on the said river, &e. 
Stat. 21 H. 8. c. 18. 

NEW FOREST, Hampshire. See 39 & 40 G. 3. c. 86; 
& 41 G. 3. (U. K.) c. 108, for the preservation of timber 
there, and for ascertaining the bounds of the forest. 

NEWFOUNDLAND. See Fisheries, Plantations. 

NEWPORT, in the Isle of Wight. The poll for a knight of 
the shire is to be held at Newport for the whole of the island, 
which is now severed from Hampshire. See 2 W. 4. c. 45, § 16. 

NEW RIVER. See Rivers. 

NEWS. Spreading false news, to make discord between 
the king and nobility, or concerning any great man of the 
realm, is punishable at common law with fine and imprison- 
ment; which is confirmed by Westm. 1, 3 E. 1. c. $4; 2 R. 
3. st. 1. c, 5; 12 R. 2, c. il; 2 Inst, 226; 3 Inst. 198; 4 
Comm. c. 11. p. 149, See False News. 

NEWSPAPERS. The earliest attempt at periodical lite- 
rature was made, in England, in the reign of Elizabeth. It 
in the shape of a pamphlet, called the “ English Mer- 
* and its first number, dated 1588, is still preserved in 
h Museum. No newspapers, however, appeared in 
England, in single sheets of paper, until many years after. 
wards. The first newspaper, called “ The Public Intelli 
gencer,” was published by Sir Roger L'Estrange, on the 
Bist of August, 1663, Periodical pamphlets, which had be- 
come fashionable in the reign of Charles I., were more rare 
in the reign of James II. The rebellion in 1641 gave rise 
to a great number of tracts, filled with violent appeals to the 
public, many of which bore the title of diurnal occurrences 
of parliament, The first gazette in England was published 
at Oxford, on the 7th of November, 1665; the court being 
then held there. On the removal of the court to London, the 
title was altered to “ The London Gazette.” The “ Orange 
Intelligencer” was the third newspaper published, and the 
first after the Revolution in 1688. ‘This latter continued to 
be the only daily newspaper in England for some years; but, 
in 1690, there appears to have been nine London newspapers 










































published weekly. In Queen Anne’s reign, (in 1709), the 
number of these was increased to eighteen; but still there 
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NEXT OF KIN. 


continued to be but one daily paper, which was then called 
“ The London Courant.” In the reign of George I., the 
number was three daily, six weekly, and ten published three 
times in the week. 

In 1883, the number of newspapers in the United Kingdom 
amounted to 369; whereof 248 were published in England, 
46 in Scotland, and 75 in Ireland, 

A variety of statutory regulations have been made with 
respect to newspapers, for the purpose of securing to go- 
vernment the heavy duties with which they are charged, and 
for facilitating the proof of their publication. 

By the 5 G. 3, e. 46. the persons applying for stamped 
paper for newspapers, were first to give security to his ma- 
jesty for the payment of the advertisement duties. 

By the 29 G. 3. e. 50, the duties on newspapers were put 
under the management of the commissioners of stamps; and 
(§ 10) the proprietors of such papers were required to join 
in the security to be given under the above act. 

By the 38`G. 3. e. 78. no person is to print or publish a 
newspaper until an affidavit be delivered at the stamp office, 
specifying the names and abode of the printer, publisher, and 
of the proprietors, if the number, exclusive of the printer 
and publisher, do not exceed two; and in case they exceed 
that number, then of two of such proprietors, and also their 
proportional shares in the paper, with a description of the 
printing house and the title of such paper. Printing, &e., a 
newspaper without such an affidavit renders the party liable 
to a penalty of 5007. 

§ 10. requires the names of the printers and publishers of 
the paper to be printed in some part thereof, under a penalty 
of 1004. 

By § 11, after production of the affidavit, or a certified 
copy thereof, and of a newspaper intitutled as that mentioned 
in such affidavit, it shall not be necessary to prove that such 
paper was purchased of the defendants or their servants. 

17. A copy of every newspaper is to be delivered 
within six days ‘after publication to the commissioners of 
‘stamps, on a penalty of 100/. 

By the 60 G. 3. & 1G, 4. c. 9. (passed to restrain the 
publication of blasphemous and seditious libels,) all pam- 
plilets, and papers containing public news, intelligence, or 
Occurrences, or remarks thereon, or upon any matter of 
church or state, printed in any part of the United Kingdom, 
and published periodically in parts or numbers, at intervals 
not exceeding twenty-six days, where the same shall not 
exceed two sheets, and be published for less than sixpence, 
exclusive of the duty thereon imposed, shall be deemed 
newspapers, within the acts relating to newspapers. 

By § 8. no person shall print or publish newspapers or 
pamphlets containing publie news, &e., without entering into 
a recognizance of 300l, if such papers, &c., are printed in 
London, or Westminster, or in Edinburgh, or in Dublin; or 

iving a bond in 200/. (or 300/., if within twenty miles of 

ondon) with two or three sufficient sureties, where the 
papers, &c. are printed elsewhere, for securing fines upon 
conviction for blasphemous or seditious libels. 

By the 1 W. 4. c. 73. the amount of recognizanees to 
be-'given under the above act, by principals and their 
siifeties, is increased to 400/., and of bonds, to 300l; and 
damages due for any libel may be recovered on such re- 
cognizances, &c. 

y 6 G. 4. c. 119. newspapers, which before could not be 
contained on sheets of paper exceeding thirty-two inches in 
length, and twenty-two inches in breadth, may be printed on 
paper of any size. 

By the 3 & 4 W. 4. e. 28. the duties on advertisements 
were considerably reduced ; but no alterations has been made 
in the amount of the stamps required on newspapers, which 
are regulated by the 55 G. 3. e. 184, 

For the conveyance of newspapers by post, see Post Office. 

See further, Advertisements, Libel, Pamphlets, Stamps. 








NIHIL., 


NEW STYLE. See Fear. 
NEW TRIAL. Judgments are often suspended by gt 
ing new trials, The causes of suspending the judgment | 
granting a new trial, are at present miele extrinsic, arisi 
from matter foreign to or dehors the record. See Trial, 

NEXT OF KIN. See Descent ; Executor, III. ; and 

NICOLE. Anciently used for Lincoln. 7 Æ. 1; 80 
1; et sæpe alibi. Cowell. 

NIDERLING, NIDERING, or NITHING. A 
base person, or sluggard. Will. of Malmsb. p. 121; 
Par. Ann. 1088 Chicken-hearted. See Spelman in voc. 

NIENT COMPRISE. Is an exception taken to a 
tition, because the thing desired is not contained in that 4 
or proceeding whereon the petition is founded ; for examp 
one desires of the court wherein a recovery is had of lant 
&c. to be put in possession of a house, formerly amoni 
lands adjudged unto him; to which the adverse party pl 
that this is not to be granted, by reason this house is 
comprised amongst the lands and houses for which he b 
judgment. New Book Entries. 

NIENT DEDIRE. Signifies to suffer judgment to be 
against one, by not denying or opposing it, i.e. by defau 
When a fair and impartial trial cannot be had in 
county where the venue is laid, the court, on an affidavi 
the circumstances, will change it in transitory actions; © 
local actions, will give leave to enter a suggestion on the 
with a nient dedire, in order to have the trial in an adjol 
county. 1 Tidd’s Pr. 655, 8th ed, 4 
NIGER LIBER., The black book or register in 
Exchequer is called by this name. Several chartularieS 
abies, cathedrals, &c, are distinguished by a like appellit 

NIGHT. Is when it is so dark that the counter 
a man cannot be discerned; and by some opinions, burg! 
in the night may be committed at any time after sun 
before rising, H. P. C. 79; 3 Inst, 63; 1 Hawk. Pe 
See Noctanter ; Burglary. 

Under the act against poaching by night (9 G. 4. e. 69. $1% 
the night is to be considered to commence at the exp! 
of the first hour after sun-set, and to conclude at the 
ginning of the last hour before sun-rise. 

NIGHTWALKERS. Are such persons as sleep bY 
and walk by night, being oftentimes pilferers, or distu!™ 
of the peace. 5 Ed. 3. c. 14, 

Constables are authorised by the common law tof 
nightwalkers, and suspicious persons, &c, Watchmen may 
arrest nightwalkers, and hold them until the morning and 
said, that a private person may arrest any suspicious ! 
walker, and detain him till he give a good account of himi 
2 Hawk. P. C. Watchmen, either those appointed bY 
statute of Winchester, 13 E. 1, c. 4, to keep watch 4 
in all towns from sun-setting till sun-rising, or such 25 
mere assistants to the constable, may, virtute offici 
offenders, and particularly nightwalkers, and commit the? 
custody till morning. 4 Comm. c. 21. p. 292; cites 2 
P. C. 88—96. One may be bound to the good bel 
for being a nightwalker; and common nightwalkers i 
haunters of bawdy-houses are to be indicted before Jii 
of peace, &e. 1 Hawk. P. C.;.2 Hawk, P. C.; Lateh 
Poph. 280. F 
y the 5 G, 4. e. 83. all provisions theretofore m 
relative to idle and disorderly persons, rogues and vag 
incorrigible rogues, or other vagrants, in Englands 
pealed. The provisions of this statute will be foun 
tit. Vagrants. 

NIHIL CAPIAT PER BREVE, or per Billam. i 
; : rte ion, ei 
judgment given against the plaintiff in an action, ill, 8 
bar of his action, or in abatement of his writ oF 

Co, Litt. 363. 

Proceedings by bill are now abolished. See Process, 

NIHIL, or NIL DEBET. Was the proper forn gal 
general issue, not only in debt or simple contract, 





































































. NISI PRIUS. 


actions of debt, not founded on a deed or specialty. 
an action was not considered as founded on a deed or 
alty, so as to require a plea of non est factum, if the 
to sa zere mentioned in the declaration only as introductory 
4 ‘ome other main cause of action. Therefore nil debet was 
Root Plea in debt for rent, upon an indenture, or in debt for 

escape, or in debt upon a devastavit. 1 Tidd, 701, 8th ed. 
depe te Was hardly any matter of defence to an action of 

t, to which the plea of nil debet might not be applied ; 
es almost all defences resolved themselves into a denial 
aa debt, See Stephen on Pleading, 194, 1st, ed. 
dehet bY the general rules, H. T. 4. W. 4. the plea of ni? 
NEAR longer allowed in any action. 

BIL, or NIL DICIT. Is a failing by the defendant 
ae in an answer to the plaintiff by the day assigned; 
Yad being omitted, judgment is had against him of course, 

Nip nothing why it should not. See Judgment. 
to LULL, or NIL HABUIT IN TENEMENTIS. A plea 
ed ple 
















aded in an action of debt only, brought by a lessor 
glg t lessee for years, or at will, without deed. 2 Lil. Abr. 
Fn gig 10 debt for rent upon an indenture of lease, nil habuit 
and eMis may not be pleaded; because it is an estoppel, 
Achy fg Geet demurrer will serve. 3 Lev. 146. But if 
i a onght for rent upon a deed poll, the defendant may 
emera Pleas and where a defendant pleaded ni? habuit in 
Tapetentis tempore dimissionis, the plaintif replied, quod 
for thera lonementis, Se, and verdict and judgment was had 
P e plaintiff; whereupon writ of error being brought, it 
assigned for error, that the replication was not good, for 
Mght to have shown what estate he then had; and of 
Opinion was the court; and it had been bad upon de- 
i but being after a verdict, it is good, Cro. Jac. 812. 
nit pete is found than the plaintiff pleads in his reply 
tomah &c. so as it be sufficient to entitle the plain: 
in ten ake a lease, it is good enough. 10 7.3. Nil Iabuit 
hath al cannot be given in evidence where the plaintiff 
But get possession, Ld. Raym. 740 
mured hough nil habuit in tenementis is a bad plea, when de- 
Alnisis to, yet where the declaration merely states quod cum 
{ e Without stating an indenture, it is, primd facie, a 
5 ee till the pemeran to the indenture, and rely on 
mma PPel; and if the plaintif replies, that he bad a 
Stoppel. {Ste in the premises, he loses the benefit of the 
lesap, 6 Te R. 62; 1 Will, Saund, 276, b And if the 
[toy cOme bankrupt, the assignees have the benefit of the 
“fee Ho, the demise is by indenture. 7 7. R. 587: and 
Me, Ab, tit, Pleas, G. 8. p. 258, (7th ed.) In assumpsit 
f and occupation, nil hah 
prenant, Pleading. 
that SAA or NICHILS. Were issues which the sheriff 
and fea, {PPOsed in the Exchequer said were nothing worth, 
due, “Viable, for the insufficiency of the parties from whom 
counts of nihil should be put out of the Exchequer. 


























































ve. 13, 


ut 
to be nM by the 3 & 4 W. 4. c, 99. sheriffs are no longer 
thePPosed, or to pass their accounts in the Exchequer; 
Abate to be audited by the commissioners for auditing 
orte accounts, 





The commission to justices of assize; 
Evie ral l writ of distringas, whereby the she- 
at Wes wanded to distrain the empannelled jury to appear 
followin anster before the justices at a certain day, in the 
tegis af CMM, to try some cause, Nisi prius justic. domini 
Se beiss eapiend. venerint, viz. unless” the 

t 19, "° that day to such a place, &e. 2 Inst 































Writ of pre: 
By mt of nisi prius is where an issue is joined; then there 
nd Upon a, to summon the jury to appear at a day in court; 
es, the g retten of the venire, with the panel of the jurors’ 
© goes pecord of nisi prius is made up and sealed, and 
forth the writ of distringas to have the jurors in 





uit is a bad plea, 1 Wils. 314, | 
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NISI PRIUS. 


court, Nisi prius justic, venerint, &c. such a day in such a 
county, to try the issue joined between the parties. 2 Lil. 215, 

All civil causes at issue in the courts at Westminster, are 
brought down in the two issuable vacations before the 
day of appearance appointed for the jury above, into the 
county where the action was laid to be tried there, viz. at 
the assizes; and then, upon the return of the verdict given 
by the jury to the court above, the next term, the judges 
there give judgment for the party for whom the verdict is 
found; and these trials by nisi prius are for the ease of the 
county, the parties, jurors, and witnesses, by saving them the 
charge and trouble of coming to Westminster; but in matters 
of great weight and difficulty, the judges above, upon motion, 
will retain causes to be tried there; though laid in the 
country, and then the juries and witnesses in such causes 
must come up to the courts at Westminster for trial at bar; 
and the king hath his election to try his suits at the bar, or 
in the county, &c. Wood's Inst. 479. 

The statute of Westm, 2. 18 Ed. 1. st. 1. c. 30. having 
ordained, “ that all pleas in either bench, which require only 
an easy examination, shall be determined in the country, be- 
fore justices of assize, by virtue of the writ appointed by 
that statute, commonly called the writ of nisi prius; it has 
been held, that an issue joined in the King’s Bench upon an 
indictment or appeal (now abolished,) whether for treason or 
felony, or a crime of an inferior nature, committed in a 
different county from that wherein the court sits, may be 
tried in the proper county by writ of nisi prius: but as the 
king is not expressly named in this statute, and it is a general 
rule that he shall not be bound except named, it is said, 
where the king is party, a nisi prius ought not to be granted 
without his special warrant, or the assent of his attorney; 
though the court may grant it in appeals in the same manner 
as any other actions, 2 Inst. 424; 4 Inst. 160; Dyer 465 
2 Hawk P. C. c. 42. § 2, 3. 

Justices of nisi prius have power to record nonsnits and 
defaults in the country at the days assigned; and are to 
report them at the bench, &c, And are to hear and deter- 
mine conspiracy, confederacy, champerty, &e. 4 Ed, 3. c. 11. 

Nisi prius was granted in attaints (abolished by 6 G. 4. 
e. 50. § 60); but that which cannot be determined before 
the justices upon the nisi prius, shall be adjourned to the 
bench where they are justices; and the justices before whom 
inquisitions, inquests, and juries, shall be taken by the king's 
writ of nisi prius, are empowered to give judgment in felony 
and treason, and to award execution by force of their 
judgment. 5 Ed. 3. c. 11; 14 Hen. 6. c. 1. 

It was held by Hale, that the justices of nisi prius have 
not any original power of determining felony, without special 
commission for that purpose; and by virtue of 27 Ed, 1, st. 
1l. e 3; 14 H. 6, c. 1, they have authority to determine 
ch felonies only as are sent down to be tried before them; 
in which case, on removal of the indictments, they may pro- 
and judgment as if justices of gaol-delivery, 
n P. C. 4 
































judges at nisi prius are chiefly confined 

those in London and Middlesex 
c. 12; 12 Geo, 1. c. 31; 24 
1 Wm. 4. c. 703 and those 





being 
Geo. 2. 









and 
atute of Westminster 2, 13 Edw. 1. 








at the a 
c. 80; 27 4; 12 Edw, 2. st. loc, 3; and 14 Edw. 3. - i 
ste 1. c. 16. 


By the construction of these statutes, the Court of King’s 
Bench may grant a writ of nisi prius as well in cases of 
treason and felony, as in other common eases. 2 Hawk. c. 3. 
§ 7; e. 42. § 2. Yet, inasmuch as the king is not expresssly 
named in the statute of Westm. 2, it seems to have been 
generally holden, that whenever the king is a party, it is 








irregular to grant a trial by nisi prius without his special 

warrant, or the assent of the attorney-general. 6 Mod. 246; 

2 Hawk. c. 42. § 3. And in one case where, on an indict- [ 
2E2 
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ment for barratry against a justice of peace, the attorney- 
general himself moved for a trial at nisi prius, the court 
(thinking it was a cause that required great examination) 
refused the motion, unless the king, by his letters, should 
signify his pleasure that the indictment should be so tried, 
which was afterwards so done. Cro, Car. 348, So in another 
case, where the attorney-general opposed the motion of a 
defendant for a trial at bar, the court said, that they were not 
satisfied that the attorney-general ought to have a nisi prius, 
phere a trial at bar is reasonable), without consent. 6 Mod. 
23, 

The authority of justices of nisi prius in the country, is 
annexed to the justices of assize; and the court above will 
take judicial notice of what is done at nisi prius, being 
entered on record, 

With respect to the powers given to judges at nisi prius to 
amend records in case of variance, see Amendment; Record ; 
Variance. 

As to the course of trial at Nisi prius, see Trial. And 
see further, Assize; Circuits; Jury; Justices of Assize, &c. 

NISI PRIUS RECORD. Is supposed to be transcribed 
from the issue roll (see that title), and ought to contain an 
entry of the declaration and pleadings, and the issue or issues 
joined thereon, with the award of the venire facias, as in the 
issue. It formerly consisted of four parts; the first placita ; 
the pleadings, &c.; the second placita; and the jurata, But 
now, by the form prescribed by the general rules, ZT. 4, 
W. 4. the placitas are to be omitted. See 1 Archb. Pr. by 
Chitty, 303, 4th ed. 

NIVICOLINI BRITONES. Welshmen; because in Caer- 
marthenshire and other northern counties of Wales, they lived 
near high mountains, covered with snow. Du Cange; Cowel. 

NOBILITY, nobilitas.) Comprises all degrees of dig- 
nity above a knight; under which latter term is included a 
baronet; so that a baron is the lowest order of nobility : it 
ig derived from the king, and may by him be granted by 
patent in fee, for life, &e. See Peers of the Realm. 

NOBLE. An ancient kind of English money in use in 
England in the time of Hdw. III. Knighton says, the rose 
noble was a gold coin, current in England about the year 
1844, A noble is now valued at 6s. 8d.; but we have no 
peculiar coin of that name. From the treaty of peace be- 
tween John, king of France, and Edward III. 4. D. 1360, 
the noble was valued as equal to two French gold crowns. 

NOCTANTER, by night; in the night time.) The 
name of a writ formerly issuing out of the Chancery, and 
returnable in the King’s Bench, given by Westm. 2; 13 E. 1. 
st. 1. c. 46; (but which has been repealed by the 7 & 8 Geo. 
4, c. 27.) 

By virtue of that statute, in case any one having right to 
approve waste ground, &c. raised and levied a ditch or hedge, 
and it was thrown down in the night-time, and it could not 
be known by a verdict of the assize or a jury by whom; or if 
the neighbouring towns could not indict such as are guilty, 
they were liable to be distrained to make again the hedge or 
ditch at their own costs, and to answer damages. 2 Jnst. 476. 
And the noctanter writ thereupon was directed to the sheriff 
of the county to make inquisition relative thereto, On the 
return of this writ by the sheriff, that the same was found by 
inquisition, and that the jury were ignorant who did it, the 
return being filed in the Crown-oflice, there went out a writ of 
inquiry of damages, and a distringas to the sheriff to distrain 
the circumadjacent vills, to repair the hedges and fences so 
destroyed at their own charge, and also to restore the da- 
mages, &c. See 2 Lil. Abr, 217. 

The writ of noctanter, by the better opinion, lay for the pros- 
tration as well of all inclosures as those improved out of com- 
mons ; but if it were not in the night, this writ would not have 
Jain; and there ought to have been a conyenient time (which 
the court was to judge of) before the writ was brought, for 
the country to inquire of and indict the offenders; which, 








NOL 
according to Coke, was a year and a day. 2 Inst, 476. 
Cro. Car. 440; 1 Keb. 545, And if any one of the off 
were indicted, the defendants must have pleaded it, &¢. 

‘The words, in the night-time, are so necessary in an 
ment of burglary, that it hath been adjudged’ insufficient 
the burglary without it, Cro. Eliz, 483. See Burglary. 

NOCTES zr NOCTEM DE FIRMA. In the book 
Domesday we often meet with Tot noctes de firma, or fi 
tot noctium; which is understood of entertainment of 
and drink for so many nights; for in the time of the Ei 
Saxons, time was computed not by days, but nights ; 
it continued till the reign of King Henry I, as appears by ™ 
laws, c. 66, § 76. And hence it is still usual to say a sê 
night, i. e. septem noctes, for a week; and a fortnight for tM 
weeks, i, e. quatuordecim noctes. 

NODFYRS, or NEDFRI, Sax.) Spelman says pu 
word is derived from the old Saxon neod, obsequium, ane] 
ignis, and signifies fires made in honour of the heathen deities 

ut by others it is said to come from the Saxon neb, that i 
necessary ; and was used for the necessary fire. d 

NOLLE PROSEQUI. Is used in the law, where a pit 
tiff in any action will not proceed any further ; and may 
before or after verdict, though it is usually before; and it 
then stronger against the plaintiff than a nonsuit, which] 
only a default in appearance ; but this is a voluntary ack” 
ledgment that he hath no cause of action, 2 Lil. 218. 

nolle prosequi is an acknowledgment or agreement? 
the plaintiff, that he will not further prosecute his suit as 
the whole or a part of the cause of action; or where theré# 
several defendants, against some or one of them; and it 
nature of a retraxit operating as a release or perpetual mi 
Tidd, Pract. cites Cro. Car. 239, 243; 2 Rol, Abd 
Hard. 153; 8 Co. 58; Cro, Jac. 211. But see Ld. R 
599, where there are other defendants. 

On a plea of coverture, &c. if the plaintiff cannot ani 
it, he may enter a nolle prosequi as to the whole cause 
action, but the defendant in such case is entitled to © 
under 8 Eliz. c. 2. § 2; 3 T. R, 511. So if the defen 
demur to one of several counts of a declaration, the p! 
may enter a nolle protoi as to that count which is dem! 
to, and proceed to trial upon the other counts, 2 Salk 
Or if judgment be given for him on demurrer, he may &! 
nolle prosequi as to the issue, and proceed to a writ of in 
on the demurrer. 1 Salk. 219; 2 Salk. 456; 1 Str tm 
574, But after a demurrer for misjoinder, the plaintiff! 
not cure it by entering a nolle prosegui, 1 H. Bl. 108. 
after demurrer to a declaration, consisting of two 
against two defendants, because one of them was not M 
in the last count, the plaintiff cannot enter a nolle pre 
on that count, and proceed on the other, 4 7. R. 360.) 
the court of C. P, refused to allow a defendant to stri io 
the entry of a judgment of nolle prosegui, entered by A 
tiff as to one of the counts of the declaration, after 1 
been demurred to, &c. and would not in that stage ° 
proceedings determine the question of costs respecting 
count. 


no nolle prosequi on the roll; and it was in 
plaintiff ought to take out a venire, as well to try 
to inquire of the damages upon the demurrer ; sed pery 
that is, indeed, the course where the issues are carr! 
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. 244, 5; 1 Wils. 306 ; so in assump- 
fc m upon contract, against several defendants, 
of whom pleads bankruptey, or other matter in his per- 
discharge, the plaintiff may enter a nolle prosequi as to 
proceed against the other defendants. 1 Wits. 89. 
lle prosequi cannot be entered as to one defendant 
nal judgment against the others. 2 Salk, 455. 
R that in assumpsit, or other action upon contract, 
„Several defendants, the plaintiff cannot enter a nolle 
is Zt as to one, unless it be for some matter operating in 
gg Personal discharge, without releasing the others, 1 Wils. 
hi, Taunt, 179. 
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dgment against the other 
3 Carth. 19, 


nsuit, 
te gq incite comes by his attorney hic in curiam et fatetur 
thay ge nolle prosequi; whereupon judgment was given 
Phin defendant eat sine die, ad no amercement upon the 
‘ilk 45} this was held erroneous; for the plaintiff’ ought 
ave see È amerced, 8 Rep. 58, But later determinations 
e naed that in entering a nolle prosequi the plaintiff need 
efeng oCrced pro falso clamore, but it is sufficient that the 
Where be Put withoutday, 1 Stra. 574. 
and there are two defendants, and one pleads not guilty, 
for the past another plea; if on demurrer there is judgment 
Peneguhan against one on the demurrer, and a nolle 
Da Or the other, there it ought to be eat sine die, or it 
efor gat the entry of quod cat sine die is a discharge to the 
With a Cro, Jac. 439; Hob. 180. 
ition Tespect to criminal proceedings, the king may, by his 
ti ghgeneral, enter a nole prosegui on an information 
Ug, eh hot stop the proceedings one. TAR 
i an ingi 2e Clerk of the crown cannot enter a nolle prosegui 
cc Ray, “tment without leave of the attorney-general. 1 
thi i 
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Tilly enketPose be effected, unless the attomney-general ac- 
258 ts a nolle prosequi, 2 Wils. 3415; 5 East, 302 
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NOMENCLATOR. One who opens the etymologies of 
names, interpreted Thesaurarius. Spelman; Cowell. 

NOMINATION, nominatio.] Is the power (by virtue of 
some manor or otherwise) of appointing a clerk to a patron of 
a benefice, by him to be presented to the ordinary. The 
right of nomination a man may have by deed ; and in such 
case, if the patron refuse to present the nominee, or presents 
another, he may bring a guare impedit; for he who is to pre- 
sent, is only an instrument to him who nominates ; and the 
person who hath the nomination is in effect the patron of the 
church, Plond. 529; Moor,47. A nominator must appoint 
his clerk within six months after avoidance; if he doth not, 
and the patron presents his clerk before the bishop hath taken 
any benefit of the lapse, he is obliged to admit that clerk, 
But where one hath the nomination, and another the presen- 
tation, if the right of presentation should afterwards come to 
the king, it is said he who hath the nomination will be entitled 
to the presentation also; because the king, who should pre- 
sent, cannot be subservient to the nominator, being contrary 
to his dignity. Hughes's Par. Law, 76, 77. Right of nomi- 
nation may be forfeited to the crown as well as presentation, 
where the nominator corruptly agrees to nominate, within the 
statute of Simony, &e. See Advowson, Parson. 

NOMINA VILLARUM. Edward II. in the 9th year of 
his reign, sent his letters to every sheriff in England, requiring 
an exact account and return into the Exchequer of the names 
of all the villages, and possessors thereof, in every county, 
which being done accordingly, the returns of the sheriffs all 
joined together are called nomina villarum, still remaining in 
the Exchequer, anno 9 Ed. 2. 

NOMINE PŒNÆ. A penalty incurred for not paying 
rent, &e, at the day appointed by the lease or agreement for 
payment thereof. 2 Th. 221. 

This nomine pene is incident to the rent, and will descend 
to the heir; if an annual rent, therefore, be devised, the 
nomine pence passes as incident thereto, and the devisee may 
have an action of debt for the arrears. Co. Lit, 61b; Cro. 
Eliz. 383; Lutw. 1156, 

If rent is reserved, and there is a nomine pænæ on the non- 
payment of it, and the rent be behind and unpaid, there must 
be an actual demand thereof made before the grantee of the 
rent can distrain for it ; the nomine pone being of the same 
nature as the rent, and issuing out of the land out of which 
the rent doth issue. Job. 82, 133. And where a rent- 
charge was granted for years, with a nomine pæne and clause 
of distress, if it was not paid on the day; on the rent’s being 
behind, and the term expired, the court was moved that the 
grantee might distrain for the nomine pane ; but it was held 
that he could not, because the nomine pena depended 
on the rent, and the distress was gone for that, and by 
consequence for the other, 2 Nels. Abr, 1182. See 8 Ann. 
c, 14, 

When any sum nomine pena is to be forfeited for non- 
payment of the rent at the time, &e. the demand of the rent 
ought to be precisely at the day, in respect of the penalty; 
and debt will not lie on a nomine pænæ without a demand. 
7 Rep. 28; Cro. Eliz. 383; Style, 4. If there is a nomine 
pænæ of such a sum for every day after rent becomes due, it 
has been a question whether there must be a demand for 
every day’s nomine pana’, or one demand for many days. 
And by the better opinion it hath been holden, that for every 
day there ought to be a demand; and that one will not be 
sullicient for the whole; but where a nomine pænæ of forty 
shillings was limited quolibet die proximo the feast-day on 
which the rent ought to be paid, it was adjudged that there 
was but one forty shillings forfeited, because the word proximo 
must relate to the very next day following the rent day; so 
likewise when the rent became due and unpaid at the next 
rent day after that, and soon, Palm. 207; 2 Nels. 1182. 

This penalty, it should seem, is waived by an acceptance of 
the rent. Comp. 247, s 

An assignee is chargeable with a nomine pænæ incurred 























a 








. - 





NOC 


ment for barratry against a justice of peace, the attorney- 
general himself moved for a trial at nisi prius, the court 
(thinking it was a cause that required great examination) 
refused the motion, unless the king, by his letters, should 
signify his pleasure that the indictment should be so tried, 
which was afterwards so done. Cro. Car. 348. So in another 
case, where the attorney-general opposed the motion of a 
defendant for a trial at bar, the court said, that they were not 
satisfied that the attorney-general ought to have a nisi prius, 
(where a trial at bar is reasonable), without consent. 6 Mod, 
123, 

The authority of justices of nisi prius in the country, is 
annexed to the justices of assize; and the court above will 
take judicial notice of what is done at nisi prius, being 
entered on record, é 

With respect to the powers given to judges at nisi prius to 
amend records in case of variance, see Amendment; Record; 
Variance. 

As to the course of trial at Nisi prius, see Trial. And 
see further, Assize; Circuits; Jury; Justices of Assize, §c. 

NISI PRIUS RECORD. Is supposed to be transcribed 
from the issue roll (see that title), and ought to contain an 
entry of the declaration and pleadings, and the issue or issues 
joined thereon, with the award of the venire facias, as in the 
issue. It formerly consisted of four parts; the first placita ; 
the pleadings, &c.; the second placita; and the ja. But 
now, by the form prescribed by the general rules, H. T. 4. 
W. 4. the placitas are to be omitted. See 1 Archb. Pr. by 
Chitty, 303, 4th ed. 

NIVICOLINI BRITONES. Welshmen; because in Caer- 
marthenshire and other northern counties of Wales, they lived 
near high mountains, covered with snow. Du Cange; Conel. 

NOBILITY, nobilitas.] Comprises all degrees of dig~ 
nity above a knight; under which latter term is included a 
baronet; so that a baron is the lowest order of nobility : it 
is derived from the king, and may by him be granted by 
patent in fee, for life, &e. See Peers of the Realm. 

NOBLE. An ancient kind of English money in use in 
England in the time of Zdw. III. Knighton says, the rose 
noble was a gold coin, current in England about the year 
1344, A noble is now valued at 6s. 8d.; but we have no 
peculiar coin of that name. From the treaty of peace be- 
tween John, king of France, and Edward III. 4. D. 1860, 
the noble was valued as equal to two French gold crowns. 

NOCTANTER, by night; in the night time.) The 
name of a writ formerly issuing out of the Chancery, and 
returnable in the King's Bench, given by Westm. 2; 13 £. 1. 
st. 1. c. 46; (but which has been repealed by the 7 & 8 Geo. 
4,02 

By virtue of that statute, in case any one having right to 
approve waste ground, &c. raised and levied a ditch or hedge, 
and it was thrown down in the night-time, and it could not 
be known by a verdict of the assize or a jury by whom; or if 
the neighbouring towns could not indict such as are guilty, 
they were liable to be distrained to make again the hedge or 
ditch at their own costs, and to answer damages. 2 Inst. 476. 
And the noctanter writ thereupon was directed to the sheriff 
of the county to make Eie ha relative thereto, On the 
return of this writ by the slteriff, that the same was found by 
inquisition, and that the jury were ignorant who did it, the 
return being filed in the Crown-office, there went out a writ of 
inquiry of damages, and a distringas to the sheriff to distrain 
the circumadjacent vills, to repair the hedges and fences so 
destroyed at their own charge, and also to restore the da- 
mages, &e. See 2 Lil, Abr, 217. 

‘The writ of noctanter, by the better opinion, lay for the pros- 
tration as well of all inclosures as those improved out of com- 
mons ; but ifit were not in the night, this writ would not have 
Jain; and there ought to have been a convenient time (which 
the court was to judge of) before the writ was brought, for 
the country to inquire of and indict the offenders; which, 
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according to Coke, was a year and a day. 2 Inst. 476. + 
Cro. Car. 440; 1 Keb. 545. And if any one of the offent 
were indicted, the defendants must have pleaded it, & 

The words, in the night-time, are so necessary in an indin 
ment of burglary, that it hath been adjudged insufficient ® 
the burglary without it. Cro. Eliz. 483. See Burglary. 

NOCTES xr NOCTEM DE FIRMA. In the book 0 
Domesday we often meet with Tot noctes de firmá, or fi 
tot noctium; which is understood of entertainment o! 
and drink for so many nights; for in the time of the Engi 
Saxons, time was computed not by days, but nights ; 
it continued till the reign of King Henry I. as appears bY 
laws, c. 66, § 76. And hence it is still usual to say a $i 
night, i. e. septem noctes, for a week; and a fortnight for 
weeks, i. e. quatuordecim noctes. 

NODFYRS, or NEDFRI, Sax.) Spelman says 
word is derived from the old Saxon neod, obsequium, ane, 
ignis, and signifies fires made in honour of the heathen del! 
ut by others it is said to come from the Saxon neb, tl 
necessary ; and was used for the necessary fire. 

NOLLE PROSEQUI. Is used in the law, where aP 
tiff in any action will not proceed any further ; and may & 
before or after verdict, though it is usually before; and, 
then stronger against the Saini than ‘a nonsuit, which # 
only a default in appearance ; but this is a voluntary ackn® 
ledgment that he hath no cause of action, 2 Lil. 218+ bs 
nolle prosequi is an acknowledgment or agreement 
the plaintiff, that he will not further prosecute his suit af 
the whole or a part of the cause of action ; or where ther 
several defendants, against some or one of them; and iti g 
nature of a retraxit operating as a release or perpeti 004 
Tidd, Pract. cites Cro. Car. 239, 243; 2 Rol. Ab M 
Hard. 153; 8 Co. 58; Cro. Jac. 211. But see Ld. 
599, where there are other defendants. 

On a plea of covertnre, Xe, if the plaintiff cannot ans" 
it, he may enter a nolle prosegui as to the whole cause! 
action, but the defendant in such case is entitled to €f 
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1 Salk. 219; 2 Salk, 456; 1 Sir Am 
574, But after a demurrer for misjoinder, the plaintitk © 
not cure it by entering a nolle prosegui, 1 H. Bl. 108. 
after demurrer to a declaration, consisting of two 
against two defendants, because one of them was not 
in the last count, the plaintiff cannot enter a nolle prê 
on that count, and proceed on the other. 4 7, R. 360. © 
the court of C. P. refused to allow a defendant to stri 
the entry of a judgment of nolle prosequi, entered by # 
tiff as to one of the counts of the declaration, after "ine 
been demurred to, &c. and would not in that stage sud 
proceedings determine the question of costs respecting 
count. 1 Bos. & Pull. 157. 
If there be a demurrer to part, and an issue upon 
part, and the plaintiff prevails upon the demurrer, it 1 
one case holden, that without a nolle prosequi as to the” 
he cannot have a writ of inquiry on the demurrer + beci 
the trial of the issue, the same jury will ascertain the 
for that part which is demurred to. 1 Salk. 219; 12 
858, But in a subsequent case, where the declaratio! 
sisted of four counts, to three of which there was & 
non assumpsit, and a demurrer to the fourth; and alter 
ment on the demurrer, the plaintiff took out a writ of N 
and executed it; this was moved to be set aside, thet 
no nolle prosegui on the roll; and it was insisted fipa 
plaintiff ought to take out a venire, as well to try the is 
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to inquire of the damages upon the demurrer ; sed ; ‘dow? 
that is, indeed, the course where the issues are carried 
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be 
tial before the demurrer is determined, and in that case the 
WY give contingent damages; but here the demurrer being 
a mined, and the plaintiff being able to recover all he goes 
ieee that count, there is no reason why we should force 
of to carry down the record to nisi prius, and as to the want 
eo dolle prosequi upon the roll, he may supply that when he 
Comes to enter the final judgment; if not, you will have the 
3 Vantage of it upon a writ of error. ‘The judgment upon the 
luiry must stand. 1 Stra, 532; 8 Mod. 108. 
n trespass or other action for a wrong, against several de- 
ts, the plaintiff may, at any time before final judgment, 
à nolle prosequi as to one defendant, and proceed against 
S 3 Hob. 70; Cro. Car. 239, 243; 2 Rol. Abr. 100; 
lath. 55, 6,7; 3 Salk. 244, 5; 1 Wils. 306; so in assump- 
or other action upon contract, against several defendants, 
© of whom pleads bankruptey, or other matter in his per- 
discharge, the plaintiff may enter a nolle prosequi as to 
and resed against the other defendants. 1 His. 89. 
lle prosequi cannot be entered as to one defendant 
k at judgment against the others. 2 Salk, 455. 
Seems that in assumpsit, or other action upon contract, 
st several defendants, the plaintiff cannot enter a nolle 
as to one, unless it be for some matter operating in 
onal discharge, without releasing the others. 1 Wils. 
th Taunt, 179. 
us in assumpsit against two, where one pleads non as- 
pit and a plea of bankruptcy, and the plaintiff enters a 
im, SYA as to him, as to the several matters pleaded by 
» and the other defendant pleads non assumpsit, the latter 
discharged by the nolle prosegui. 2 M. § S. 4 
“re, in an action against several defendants, the jury 
istake have assessed several damages, the plaintiff may 
Ga Y entering a nolle prosequi as to one of the defend- 
( ag ns judgment against the others, 11 Co. 5; Cr 
Whee 28s Carth. 19 2 
nee there are several defendants, and they sever in plea, 
iaon issue is joined, the plaintiff may enter a nolle pro- 
Own y to one defendant at any time before the record is sent 
Io be tried at nisi prius: 2 Rol. Ab. 100; Salk. 457. 
A a 
f wag aintift comes by his attorney hie in curiam et fatetur 
thats nolle prosegui ; whereupon judgment was given 
nti, defendant cat sine die, and no amercement upon the 
å this was held erroneous; for the plaintiff’ ought 
i We sett amerced, 8 Rep. 58. But later determinations 
hot he aed that in entering a nolle prosequi the plaintiff need 
fen, dane pro falso clamore, but it is sufficient that the 
H Wher be put withoutday. 1 Stra. 574. 
And the there are two defendants, and one pleads not guilty, 
for pho ther another plea; if on demurrer ae is judgment 
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qui Plaintiff against one on the demurrer, and a nolle 
iil = e the other, there it ought to be eat sine die, or it 
Hefen gant the entry of quod eat sine die is a discharge to the 
With ae, Cro. Jac. 489; Hob. 180. 
tespect to criminal proceedings, the king may, by his 
ital aaa, enter a nolle protegie on an information ; 
But et Stop the proceedings of the informer, 1 Leon, 
Om ay Epes clerk of the crown cannot enter a nolle prosegui 
mn, ae without leave of the attorney-general. 1 
x 1. Nor can an agreement between the parties 
Purpose be effected, unless the attorney-general ac- 
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a à nolle prosegui, 2 Wils. 341; 5 East, 302; 2 













32, where any one or more of 
nolle prosegui entered as to 
al a verdict shall pass for him or 
auch all have judgment for his costs, 
4 Se, in case of a trial, shall certify on the record 
reasonable cause for making him a defendant. 

X 89. where any nolle prosegui shall have been 
Ndang shall Y, count, or as to part of any declaration, the. 

e entitled to his costs. 
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NOMENCLATOR. One who opens the etymologies of 
names, interpreted Thesaurarius. Spelman; Cowell. 

NOMINATION, nominatio.| Is the power (by virtue of 
some manor or otherwise) of appointing a clerk to a patron of 
a benefice, by him to be presented to the ordinary. The 
right of nomination a man may have by deed ; and in such 
case, if the patron refuse to present the nominee, or presents 
another, he may bring a guare impedit; for he who is to pre- 
sent, is only an instrument to him who nominates ; and the 
person who hath the nomination is in effect the patron of the 
church, Plowd. 529; Moor,47. A nominator must appoint 
his clerk within six months after avoidance ; if he doth not, 
and the patron presents his clerk before the bishop hath taken 
any benefit of the lapse, he is obliged to admit that clerk. 
But where one hath the nomination, and another the presen- 
tation, if the right of presentation should afterwards come to 
the king, it is said he who hath the nomination will be entitled 
to the presentation also; because the king, who should pre- 
sent, cannot be subservient to the nominator, being contrary 
to his dignity. Hughes's Par. Law, 76, 77, Right of nomi- 
nation may be forfeited to the crown as well as presentation, 
where the nominator corruptly agrees to nominate, within the 
statute of Simony, &e. See Advowson, Parson. 

NOMINA VILLARUM. Edward II. in the 9th year of 
his reign, sent his letters to every sheriffin England, requiring 
an exact account and return into the Exchequer of the names 
of all the villages, and possessors thereof, in every county, 
which being done accordingly, the returns of the sheriffs all 
joined together are called nomina villarum, still remaining in 
the Exchequer, anno 9 Ed. 2. 

NOMINE PŒNÆ. A penalty incurred for not paying 
rent, &c, at the day Ta by the lease or agreement for 
payment thereof, Lil, 221. 

This nomine pene is incident to the rent, and will descend 
to the heir; if an annual rent, therefore, be devised, the 
nomine pænæ passes as incident thereto, and the devisee may 
have an action of debt for the arrears. Co. Lit, 61b; Cro. 
Eliz. 383; Lutw. 1156. 

If rent is reserved, and there is a nomine pænæ on the non- 
payment of it, and the rent be behind and unpaid, there must 
oe an actual demand thereof made before the grantee of the 
rent can distrain for it ; the nomine pane being of the same 
nature as the rent, and issuing out of the land out of which 
the rent doth issue. ob. 82, 138. And where a rent- 
charge was granted for years, with a nomine pence and clause 
of distress, if it was not paid on the day; on the rent’s being 
behind, and the term expired, the court was moved that the 
grantee might distrain for the nomine pana ; but it was held 
that he could not, because the nomine pance depended 
on the rent, and the distress was gone for that, and by 
consequence for the other. 2 Nels. Abr. 1182. See 8 dan. 
c. 14. 

When any sum nomine pane is to be forfeited for non- 
payment of the rent at the time, &e. the demand of the rent 
ought to be precisely at the day, in respect of the penalty; 
and debt will not lie on a nomine pænæ without a demand, 
7 Rep. 285 Cro. Eliz. 383; Style, 4. If there is a nomine 
pence of such a sum for every day after rent becomes due, it 
has been a question whether there must be a demand for 
every day's nomine pene’, or one demand for many days. 
And by the better opinion it hath been holden, that for every 
day there ought to be a demand; and that one will not be 
sufficient for the whole; but where a nomine pænæ of forty 
shillings was limited quolibet die proximo the feast-day on 
which the rent ought to be paid, it was adjudged that there 
was but one forty shillings forfeited, because the word proximo 
must relate to the very next day following the rent day; so 
likewise when the rent became due and unpaid at the next 
rent day after that, and soon, Palm. 207; 2 Nels. 1182. 

‘This penalty, it should seem, is waived by an acceptance of 
the rent. Comp. 247. 

An assignee is chargeable with a nomine pence incurred 
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after the assignment, but not before Moor, 357; 2 Lil. 
Abr. 221, 

‘Though forfeiture is mentioned to be nomine pænæ, for not 
paying of a collateral sum, it is no nomine pænæ, if it be not 
ofa rent. Lutw. 1156. 

It is not unusual to mention stipulated penalties for other 
things, as for ploughing up ancient meadow, or above a 
certain number of acres in one year, for changing the cha- 
racter of particular premises or the like, by the general name 
of nomine pene. See further Distress, IV. A 

NON-ABILITY. Is an exception taken against the plain- 
tiff in a cause, upon some just ground, why he cannot com- 
mence any suit in law; as præmunire, outlawry, excommuni- 
cation, &e. F. N. B. 35,65. See Abatemeni; Disability. 

NONÆ £r DECIMÆ. Payments made to the church by 
those who were tenants of church farms; where none was 
a rent or duty for things belonging to husbandry, and decimæ 
Seca a right of the church. Formerly a ninth part 
of moveable goods was paid to the clergy on the death of per- 
sons in their parish, which was called nonagium, and claimed 
on pretence of being distributed to pious uses. Blount. 

ON-AGE. In general understanding, is all the time of 
a persons being under the age of twenty-one; and in a spe- 
cial sense, where one is under fourteen as to marriage, &c. 
See Age; Infant. 

NON ASSUMPSIT. The general isssue in an action of 
assumpsit, whereby a man denies that he made any promise. 
See further Pleading. 

By this plea, until recently, the defendant could put in 
issue all the material allegations of the declaration ; and under 
the summary denial it contained of the plaintiff's case, could, 
with a few ‘exceptions, urge any ground of defence, whether 
it were in direct repudiation of the contract or obligation 
charged, or by way of confession in avoidance of the cause of 
action. 

Now by the general rules of H. T. 4 W. 4, in all ace 
tions of assumpsit, except on bills of exchange and promissory 
notes, the plea of non assumpsit shall operate only as a denial 
in fact of the express contract or promise alleged, or of the 
matters of fact from which the contract or promise alleged 
may be implied by law. 

Le, gr.--In an action on a warranty, the plea will operate 
as the f EE of the fact of the warranty having been given 
upon the alleged consideration, but not of the breach; and in 
an action on a policy of insurance, of the subscription to the 
alleged policy by the defendant, but not of the interest, of the 
commencement of the risk, of the loss, or of the alleged com- 
pliance with warranties. 

Where there have been two accounts stated between the 
parties, and the plaintiff sues upon the former, the defendant 
cannot, since the above rules, under the plea of'non assumpsit, 
give the second account in evidence. 1C. M. § R. 108, 

In actions against carriers and other bailees, for not deli- 
vering or not keeping goods safe, or not returning them on 
request, and in actions against agents for not accounting, the 
plea will operate as a denial of any express contract to the 
effect alleged in the declaration, and of such bailment or em- 
ployment as would raise a promise in law to the effect alleged, 
but not of the breach. 

In an action of indebitatis assumpsit for goods sold and 
delivered, the plea of non assumpsit will operate as a denial of 
the sale and delivery in point of fact; in the like action for 
money had and received, it will operate as a denial both of 
the receipt of the money and the existence of those facts 
which makes such receipt by the defendant a receipt to the 
use of the plaintiff, 

In all actions upon bills of exchange and promissory notes, 
the plea of non assumpsit shall be inadmissible. In such ac- 
tions, therefore, a plea in denial must traverse some matter of 
fact ; ex. gr. the drawing or making, or indorsing or accept- 
ing, or presenting, or notice of dishonour of the bill or note. 

In every species of assumpsit, all matters in confession and 





avoidance, including not only those by way of dis 
those which show the transaction to be either yoid or vo 
in point of law, on the ground of fraud or otherwise, sh 
specially pleaded ; ex. gr. infancy, coverture, release, 
ment, performance, illegality of consideration either by si 
or common law, drawing, indorsing, accepting, &c. bi 
notes, by way of accommodation, set-off, mutual credit, 
seaworthiness, misrepresentation, concealment, deviation, ® 
various other defences, must be pleaded. 

Now Assumpsir INFRA sex aNnNos, See Limitatio 
Actions. 

; RON-CRPIT. ‘The general issue in replevin, See 
title. 

NON-CLAIM. An omission or neglect of one that clait 
not within the time limited by law, as within a year and a 
where a continual claim ought to have been made, or in 
years after a fine had been levied, &e. by which a man m 
be barred of his right of entry. See 4H. 7. c. 24; 32A 
c. 88, 

Now by the 3 & 4 W. 4, c. 27. § 11, no continual or 0 
claim shall preserve any right of making an entry or distt 
or of bringing an action, 

And by the 3 & 4 W. 4. c. 74, fines are abolished. 
further Claim, Entry, Fine, Limitation of Actions. 

NON COMPOS MENTIS. One not of sound mu 
memory, and understanding. See Idiots and Lunatics. 

NON-CONFORMISTS, Persons not conforming to, 
rites and ceremonies of the Church of England as by 
established. The stats. 1 Eliz. c.2 ; 18 & 14 Car. 2. ce 
made for the uniformity of common prayer and service in fi 
church. Non-conformists to be punished by imprisonme? 
and to submit in three months, or to abjure the realm; # 
keeping a non-conformist in the house after notice, subjee 
the offender to the penalty of 10/.a month, 35 Eliz. & i 
Penalties on being at conventicles. 22 Car. 2. e. 1. k 

Toleration of the episcopal communion in Scotland. 104 
c. 7. Episcopal meeting-houses in Scotland to be registi 
and a penalty imposed on unqualified ministers officiatini 
Scotland. 19 Geo. 2. c. 38, Episcopal ministers in 5% 
land to be ordained by a bishop of England or Irel 
Ib. and 21 Geo, 2, c. 84, Peers and others present at 
lawful meeting-houses in Scotland disqualified from von 
19 Geo. 2. c. 38. A form of affirmation to be taken inst 
of an oath by the members of the unitas fratrum; and P 
leges granted to the members thereof who should së 
America, 22 Geo. 2. ©. 30. i 

After the Revolution, it was enacted by the Toler 
Act, 1 W. § M. st. 1. c. 18, that the 1 Eliz. c. % 9% 
28 Eliz. c. 1; 20 Elix. c, 6; 3 Jac. o. 43 3 Jao. c 5: (OEM 
other statute made against Papists, with two exceptions ag 
the whole of which Tast mentioned statutes are now in 
repealed by the Roman Catholic Relief Act, 10 Geo, 4 © 
should not extend to persons dissenting from the Chur 
England that should take the oaths of allegiance and ® 
macy, and subscribe the declaration against popery+ 1 

By 52 Geo. 3. e. 155. the acts 13 & 14 Car. 2 C ipy 
preventing mischief by Quakers and others refusing 
oaths; 17 Car, 2. c. 2. for restraining non-conformist 
inhabiting in corporations; and 22 Car, 2. o. 1. to 
and suppress seditious conventicles, were repealed. 9 

By 9 Geo. 4. c. 17. so much of the 13 Car. 2. st aco 
and the 25 Car. 2. c. 2. (commonly called the Test anaal 
poration Acts), and of the 16 Geo. 2. c. 30. as requir 
persons therein described to receive the Sacrament âs ® digr 
fication for offices, were repealed ; and by § 2. all piy 
aldermen, recorders, and corporate officers are with gq 
month before or upon their admission to office to meg 
subscribe the declaration set forth in the act, to the €! fice 
they will not use the power or influence of their 9 ho 
injure or weaken the Protestant church, or disturb the 
or clergy in the rights and privileges to which they 
law entitled, See Bac, Abr. Office (E), 7th ed. 
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y the 10 Geo, 4. e. 7. the acts requiring the declarations 
Ie, ast transubstantiation, &c. were repealed; and by § 10. 
a pasty 's subjects professing the Roman Catholic religion 

$ id any offices, civil or military, and places of trust or 
t under his majesty, and exercise any other franchise 
fe as therein mentioned) on taking the oath therein 
cate instead of the oaths of allegiance, supremacy, and 
ae i and instead of such other oaths as were then by 
equired to be taken for the purpose aforesaid by 
man Catholics, See further tits. Dissenters, Non-Jurors, 
NON uakers, Roman Catholics. 
ON CULPABILIS. See Not Guilty. 
DAMNIFICATUS, A plea to an action of debt 
pee eh condition to save the plaintiff harmless. 
it camot be pleaded to an action of debt on bond con- 
thon, for Payment of a sum of money on a certain day, 
by wa 80 it appears by the condition that the bond was given 
‘ay of indemnity. 1 Bos. § Pull. 638; and see as to this 
; moe à Abr. Pleas (I.) 7th ed. 
| DECIMANDO, A custom or prescription. De 
cimando is to be discharged of all tithes, &e. See 
NO! Wy ecimand, Tithes. 

ina DEMISIT. Where a demise is stated to have been 
f thature, this is not a good plea to an action of debt for 
7 Shou h it may be pleaded when the plaintiff declares 

wo misisset without stating the indenture. Bull. N, P. 
è Gilb, on Action of Debt, 436, 438. 
aa as a lessee cannot plead nil habuit in tenementis to an 

inte covenant, neither can he nor his assignee plead non 
NON are 278. i a x 
Atinu ETINET. The general issue in an action of 
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By the rules, HI: T: 4 Win: 4, this plea shall operate as a 
wa the detention of the goods by the defendant, but 
aa plinti’ property therein, and no other defence 

NON yecnial shall be admissible under it. 

ü diven DISTRINGENDO., A writ not to distrain, used 

NON pases: Table of Reg. of Writ 

Y best S, nonae.| So called from their beginning the ninth 

re the Zdes, The seventh day of March, May, July, 

tober, and the fifth day of all other months. By the 

tix account the nones in the afore-mentioned months are 
ent¥8 next following the first day, or the calends ; and 
78 the four days next after the first, according to these 

Sex Nonas, Maius, October, Julius, et Mars, 

1 hough Quatuor at re iqui, Se. 

f ane last of these days is properly called nones; 

een ers are reckoned backwards as distant from them, 

Non wted the third, fourth, or fifth nones. See Ides. 

OM bong ESE FACTUM. The general issue, in an action 

be hig qoe? other deed, whereby the defendant denies that to 

a bon 















“ed whereon he is impleaded. Broke. In every case 
en ad is void, the defendant may plead non est factum, 
n, and cont is voidable only, he must show the special 
None rt conclude judgment. ` Si actio, gic. 2 Lil. 226. 
neat fae th, Party, his heirs, executors, &e, ean plead 
ph m, Lutw, 662. For a stranger to the deed can- 
& special non est factum; but must say, nothing 
he deed, 1 Rol. 188. 
the rules of H, T. 4 Wm, 4. in debt on specialty 
t the plea of non est factum shall operate as a 
deed in point of fact only, and all other de- 
te be specially pleaded, including matters which 
ed absolutely void, as well as those which make 
See Com. Dig. tit. Pleading ; and this Dict. tit. 
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ENTUS. The sheriff's return to a writ 

Was a lant is not to be found in his bailiwick, And 

"Binal wyja cturn that the plaintiff non invenit plegiam on 
* Shep, Epit, 1129. See further Process. 





et = a = 
NON 
NON-FEASANCE. An offence of omission of what ought 
to be done; as in not coming to church, &c. which need not 


f 


be alleged in any certain place; for, generally speaking, it is 
not committed any where. But non-feasance will not make 
a man a trespasser, &e. Hob. 251; 8 Rep. 146. 

Non-feasance is to be distinguished from misfeasance or 
malfeasance. Non-feasance is the not doing that which it 
was a legal obligation or duty, or contract, to perform; mis- 
feasance is the performance in an improper manner of an act 
which it was either the party’s duty or his contract to per- 
form, or which he had a right to do; and malfeasance the 
unjustifiable performance of some act which the party had 
no right, or which he had contracted not to do. These 
several modes of committing private injuries are compensated 
by peculiar and appropriate remedies, in which the cause of 
action must be properly described. See Nuisance, Trespass. 

NON IMPLACITANDO ALIQUEM DE LIBERO 
TENEMENTO SINE BREVI. A writ to prohibit bailiffs, 
&e. from distraining or impleading any man touching his 
freehold without the king’s writ. Keg. Orig. 171, 

NON INTROMITTENDO, QUANDO BREVE PRA- 
CIPE IN CAPITE SUBDOLE IMPETRATUR. Was a 
writ directed to the justices of the bench, or in eyre, com- 
manding them not to give one, who had, under colour ofen- 
titling the king to land, &c. as holding of him in capite, de- 
ceitfully obtained the writ called preecipe in capite, any benefit 
thereof, but to put him to his writ of right. Reg. Orig. 4. 
This writ having dependence on the court of wards, since 
taken away, is now disused. 

NON-JOINDER. A plea in abatement, 

In actions upon contracts, when there are several parties, 
the action should be brought by or against all of them if 
living; 1 Saund. 291, b. (4); or if some are dead, by or 
against the survivors. 2 Saund. 121, e. (1). But if an action 
be brought upon a joint contract against one of several part- 
ners, he can only plead an abatement, though the plaintiff 
knew and even contracted with the other partners. 5 Burr, 
2611; 2 Bl. 695; 5 T. R. 649, 

In ‘actions for wrongs, as they are of a joint and several 
nature, the plaintiff may proceed against all or any of the 
parties who committed them; and it is no plea in abatement, 
or ground of nonsuit, that there are other parties not named, 
In an action on the case, therefore, against a common carrier 
for the loss of goods, or for not safely carrying a passenger, 
the defendant cannot plead in abatement the non-joinder of a 
co-partner. And by the Common Carriers’ Act, 11 Geo. 4. 
& 1 Wm. 4, ©. 68. § 5. any one or more of several mail con- 
tractors, stage-coach proprietors, or common carriers, may 
be sued; and no action commenced to recover damages for 
loss or injury to any parcel, package, or person, shall abate 
for the want of joining any co-proprietor or co-partner in 
any mail, stage-coach, or other publie conveyance by land 
for hire. 

By Lord Tenterden’s Act, 9 Geo, 4. c. 14. § 2. no plea in 
abatement ean be supported alleging the non-joinder of par- 
ties against whom no action is maintainable for want of a 
written promise. 

By the 3 & 4 Wm. 4. €, 42. § 8. pleas in abatement must 
state that the person, the non-joinder of whom is pleaded, 
resides in the jurisdiction of the court, and his residence must 
be stated with convenient certainty in affidavits verifying 
such pleas. ea 

§ 9. To a plea in abatement for non-joinder the plaintif? 
may reply that the person has been discharged by bankruptcy 
and certificate, or under the Insolvent Acts. 

§ 10. A plaintiff commencing another action against de- 
fendants in the action wherein a plea of abatement was 
pleaded, and the persons named in such plea as joint-con- 
tractors (if it shall appear by the pleadings or on the trial of 
such subsequent action that all the original defendants are 
liable, but one or more of the others are not,) shall never 
theless be entitled to judgment, or to a verdict and judgment 
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against the defendants appearing liable ; and every defendant 
not so liable shall have judgment and his costs as against the 
plaintiff, who shall be the same against the original defend- 
ants; but the latter may in the trial adduce evidence of the 
liability of the defendants named by them. 

By the rules H. T. 4 Wm. 4. in all cases under the above 
section, the commencement of the declaration shall be in the 
form thereby given, 

NON-J URORS, Persons who refuse to take the oaths to 
government, who are liable to certain penalties. 

By 18 & 14 Car. 2. c. 1. those who maintained that oaths 
in any case were unlawful, were for a third offence to abjure 
the realm, or otherwise to be transported; but this statute 
was repealed by 52 Geo. 8. c. 155. 

Ecclesiastical persons not taking the oaths on the Revo- 
lution, were rendered incapable to hold their livings ; but 
the king was empowered to grant such of the non-juring 
clergy as he thought fit, not above twelve, an allowance out 
of their ecclesiastical benefices for their subsistence, not ex- 
ceeding a third part. 1 W. § M. sess. 1, c. 8, Persons 
refusing the oaths shall incur, forfeit, and suffer the penalties 
then inflicted on Popish recusants, and the Court of Ex- 
chequer may issue out process against their lands, &e. 7 & 
8 W. 3. c. 27. 

Blackstone enumerates, among the contempts to the king's 
title, the refusing or neglecting to take the oaths appointed 
by the statutes for the better securing the government, and 
yet acting in a public office, place of trust, or other capacity 
for which the said oaths are required to be taken, viz. those 
of allegiance, supremacy, and abjuration, which must be taken 
within six calendar months after admission. The penalties 
for this contempt, inflicted by 1 Geo. 1. st. 2. c. 13. are very 
little if any thing short of those of a preemunire ; being an 
incapacity to hold the said offices or any other, to prosecute 
any suit, to be guardian or executor, to take any legacy or 
deed of gift; and to vote at any election for members of 

arliament; and after conviction the offender shall also for- 
feit 5007. to him or them that will sue for the same. Mem- 
bers on the foundation in any college of the two universities, 
who by this statute are bound to take the oaths, must also 
register a certificate thereof in the college register within one 
month after; otherwise, if the electors do not remove him 
and elect another within twelve months, or after, the king may 
nominate a person to succeed him, by his great seal or sign 
manual. Besides thus taking the oaths for offices, any two 
justices of the peace may by the same statute summon and 
tender the oaths to any person whom they shall suspect to be 
disaffected. 4 Comm. 123, 124, See further Dissenters, Non- 
conformists, Oaths, Roman Catholics. 

NON MERCHANDIZANDO VICTUALIA. Anan- 
cient writ to justices of assize, to inquire whether the magis- 
trates of oak a town do sell victuals in gross, or by retail, 
during the time of their being in office, which is contrary to 
an obsolete statute; and to punish them if they do, Reg. 
Orig. 184. 

NON MOLESTANDO. A writ that lies for a person 
who is molested contrary to the king's protection granted 
him, Reg. of Writs, 184. 

NON OBSTANTE, Notwithstanding.) Was a clause 
heretofore frequent in statutes and letters-patent, and was a 
licence from the king to do a thing which at the common law 
might be lawfully done; but which being restrained by act 
of parliament, could not be done without such licence, Vaugh. 
347; Plowd. 501. But this doctrine of non obstante, which 
sets the prerogative above the laws, was effectually de- 
molished by the Bill of Rights at the Revolution, and abdi- 
cated at Westminster Hall when King James abdicated the 
kingdom. 1 Comm. 342. See tits. Grant of the King; 
King, V. 3; Mortmain; Pardon. 

NON OMITTAS, A writ directed to the sheriff, where 
the bailiff of a liberty or franchise who hath the return of 












writs refuses or neglects to serve a process for the sl 
enter into the franchise and execute the king’s process h 
self, or by his officer. 

Before this writ is granted, the sheriff ought to return tha 
he hath sent to the bailiff, and that he hath not serv! 
writ; but for despatch, the usual practice was to send a fi 
omittas with a capias or latitat. F. N. B. 68, 74; 2% 
453. And a clause of non omittas is to be inserted in f 
capias given by the uniformity of process act. See P. 

If a sheriff return that he sent the process to the bailiff! 
a liberty, who hath given him no answer, a non omittas sbi 
be awarded to the sheriff. And if he returns that he së 
the process to such bailiff, who hath returned a cepi corp 
or such like matter, and the bailiff bring not in the bodys 
money, &e. at the day, the bailiff shail be amerced, aide 
writ issue to the sheriff to distrain the bailiff to bring in ® 
body. 2 Hawk. P. C. f 

The Reg. of Writs mentions three sorts of this writ, g" 
to prevent liberties being privileged to hinder or delay t 
general execution of justice; and the clause of the non om! 
s, quod non omittas, propter aliquam libertatem, (viž: 
liberty to which the sheriff hath made a mandavi balivo, 4 
nullum dedit responsum) quin in am ingrediaris et capias ÆA 
Si, Se. Å 
Writs of capias utlagatum and of quo minus (now abolishtg 
out of the Exchequer, and it is said all writs whatsoeve 
the king’s suit, are of the same effect as a non omittas į 
the sheriff may by virtue of them enter into a liberty 
execute them. 2 Lil. Abr. 229. A 
NON PLEVIN, non plevina.] Is defined to be defi 
post defaltam; and in Hengham Magna, cap. 8. it 18 
that the defendant is to replevy his lands seized by 
king within fifteen days; and if he neglects, then, # 
instance of the plaintiff, at the next court-day, he shi 
his seisin, sicut per defaltam port defaltam. But by DM 
3. c. 2, it was enacted, that none should lose his lands 
cause of non plevin, i, e. where the land was not replevi 
due time. 

NON PONENDIS IN ASSISIS ET JURATIS. | 
writ formerly granted for freeing and discharging pe 
from serving on assizes and juries; and when one ! 
charter of exemption, he might have sued the AUGUN 
returning him, This writ was founded on the Mest 
18 Edw. 1. st. 1. c. 38, and Articuli super Chartas, 2820 
st. 8, ¢.9; both of which are now repealed by the 6 
c. 50, § 62. See F. N, B., 165; 2 Inst. 127, 447. [) 

NON PROCEDENDO AD ASSISAM REGE f 
CONSULTO. A writ to stop the trial of a cause apponi 
ing to one who is in the king’s service, &c, until the 
pleasure be farther known. Orig. 220. 

NON PROS, or Nox Proseaurrur, See Noll 
Nonsuit, 

NON RESIDENCE. The absence of spiritual 
from their benefices. See Residence. 

NON RESIDENTIA PRO CLERICUS REGIS, 
writ directed to the bishop, charging him ni i 
clerk employed in the king's service, by reason 
residence; in which case he is to be discharged. Reg: 


58, 

NON SANE MEMORY, Non sane Memoriæ:] 
Idiots and Lunatic ti 
NONSENSE. Where a matter set forth is gramm 
right, but absurd in the sense and unintelligible, some sgp B 
cannot be rejected to make sense of the rest, but Mi hi 

taken as they are; for there is nothing so absurd Put 
by rejecting may be made sense; but where the Miis 
nonsense by being contradictory and repugnant to 8°" 
precedent, there the precedent matter which is sent 



















































not be defeated by the repugnancy which follows, bi 
which is contradictory shall be rejected. As in ow 
where the declaration is of a demise the 2d of Jam 













Pi 
NONSUIT. 


the defendant postea to wit, on the Ist of January, 
ed him ; here the scilicet may be rejected, as being e: 
contrary to the postea and the precedent matter ; 
olt, C.J. 1 Salk. 324. But per Powel, J.—Words un- 
ary might in construction be omitted or rejected, 
zh they are not repugnant or contradictory; but in 
: eames agreed with the chief justice. See Amend- 
istake, 
LAON SOLVENDO PECUNIAM, An avam cxenicus 
WTATUR PRO NON RESIDENTIA, Å writ prohibiting an 


oh aay, to take a pecuniary mulet, imposed on a clerk of 
* 





















8's for non-residence. Reg. of Writs, fol. 59. 


* NONSUIT, ' 


Nox zer rnosscurus.] A renunciation of a suit by the 
Of sai or demandant, most commonly upon the discovery 
ame error or defect, when the matter is so far proceeded 
at the jury is ready to deliver their verdict. The civi- 
tt pm it litis renunciationem. Cowell, 
e plaintiff in an action neglects to deliver a declara- 
ii “4 ee terms after the defendant appears, or is guilty of 
i ays or defaults against the rules of law, in any sub- 
Pursue eee of the action, he is adjudged not to follow or 
ok is remedy as he ought to do; and thereupon a non- 
Progeny”, Prosequitur is entered, and he is said to be non- 
t filsa y, APA for thus deserting his complaint, after making 
claim (pro falso clamore suo), he shall not only pay 
» to the defendant, but is liable to be amerced to the 
live, DOUSuit differs from a retraxit, in that the former is 
N& and the latter positive. The nonsuit is a mere 
hes, nd neglect of the plaintiff, and therefore he is allowed 
a ae MS suit again upon payment of costs; but a retraxit 
perch and voluntary renunciation of his suit in court, 
oy gt he for ever loses his action. 3 Comm. c. 20. 
» 296, 


re the jury gave their verdict on a trial, it was for- 
y maul to call or demand the plaintiff, in order to answer 
t he ponent, to which by the old law he was liable, in 
alt, failed in his suit. 3 Comm. 876, And it is now 
p call him, whenever he is unable to make out his case, 
Y reason of his not adducin any evidence in support 
es in y MY evidence arising in the proper county. The 
a Pari hich it is nece: ary that the evidence should arise 
hor leular county, are either where the action is in itself 
arya’ so by act of parliament, as in action upon pe- 
Venue t tc, or where upon a motion to change or retain 
the on? the plaintiff undertakes to give material evidence 
y Ounty where the action was brought. 2 Black. Rep. 
ce Action, Venue. And there is this advantage at- 
é ‘ine Nonsuit; that, as is already hinted, the plaintiff, 
me PAY costs, may afterwards bring another action for 
Tans which he cannot do after a verdict against 
id's p, 


8 Pract. 































































Who may be Nonsuit ; in what Action, and at what time, 
Wy a ere may be a Nonsuit. 
r the Nonsuit of one shall be the Nonsuit of ano- 
vers and how far a Nonsuit te part of the thing 
io yp p demand shall'be a Nonsuit for the whole, 
an ect of a Nonsuit; and of its being a tempo- 
p $, 
OF Tudgments as in ease of a Nonsuit 


a peasteed that the king being, in supposition of law, 
t kot in court, cannot be nonsuit in any informa- 
ormon Wherein he is sole pisintit; but it is held, that 
Donut tam, or plaintiff in a popular action, may 
Nons Well in respect of the king as of himself. 
i t, 68 ; Co. Lit. 139, b; 2 Roll. Abr. 1831. 
nt bring an assize by guardian, although the in- 
Y the suit in proper person, yet no nonsuit shall 
89 dss. pl. 1; 2 Roll, Abr, 180. 
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NONSUIT. a 


If an attorney of the Common Pleas sues an action there, 
he shall not be demanded, because he is supposed always 
present aiding the conrt. 2 H, 6. 44b; 1 Roll. Abr. 581. 
Sed qu. as to this doctrine, In many cases it is the interest 
of the plaintiff to be nonsuit, instead of having a verdict 
against him, as he may bring a new action, wherein, if pro- 
perly advised and pursued, he may recover. J, M. 

A person may be nonsuit in a writ of error. 2 Roll. Abr. 
130; 1 Sid, 255. So in a writ of false judgment. 20 H. 6. 
18.b; 2 Roll, Abr. 180, $. C. - 

One cannot be nonsuit in an action in which he is not an 
actor or demandant; and though he afterwards becomes an 
actor, yet not being originally so, he cannot be nonsuit, as an 
avowant ; so of garnishees who become actors, but were not 
so originally. 22 Edw, 4, 10, 





So if a person outlawed hath a charter of pardon, and sues ` 


a scire facias against the party, though hereby he is an actor, 
yet he cannot be nonsuit, 2 Roll. Abr. 130. 

So if a man traverse an office he cannot be nonsuit, though 
he is an actor, for he hath no original pending against the 
king. 2 Rol, Abr. 130; Dyer, 141, pl. 47; where it is made 
a quære. 

ut in a petition of right against the king, the plaintiff may 
be nonsuit. 11 H, 4, 52; 2 Roll. Abr. 130. 

So in an audita querela, to avoid a statute, the plaintiff ma: 
be nonsuit, for he is plaintiff in this action, 47 Edw. 8. 5b.” 

So he may be nonsuit in seire facias as well as in other 
actions, 1 Camp, 484. p P 

If in two nihils returned toa scire facias on a charter of 
pardon, the plaintif? does not appear, he shall. be nonsuit ; 
for the statute ordains, that upon his appearing he ought to 
count against the defendant, 45 Edw. 3. 16. 

At the common law, upon every continuance, or day given 
over before judgment, the plaintiff was demandable, and upon 
his non-appearance might has been nonsuit. Co, Lit. 139, b. 
That if at common law he did not like the damages given by 
the jury, he might be nonsuit. See 5 Mod. 208, 

But by 2 Hen. 4. e. 7. it was enacted in the words follow- 
ing: Whereas, upon verdict found before any justice in 
assize of novel disseisin, mort d’ancestor, (now abolished,) or 
any other action whatsoever, the parties before this time have 
been adjourned upon difficulty in law, upon the matter so 
found; it is ordained and established, that if the verdict 
s against the plaintiff, the same plaintiff shall not be non- 








Notwithstanding this statute, it has been held, that the 
plaintiff may be nonsuited after a special verdict, or after a 
demurrer and argument thereon. Co. Lit, 199; 2 Jon. 1; 
2 Rol, Abr, 181, 182; 8 Leon. 28; and see 2 Hawk. P. C. 
c, 23, § 95. 

A nonsuit can only be at the instance of the defendant ; 
and therefore where the cause at nisi prius was called on, and 
jury sworn, but no counsel, attornies, parties, or witnesses 
‘appeared on either side, the judge held, that the only way 
was to discharge the jury; for nobody has a right to demand 
the plaintiff but the defendant, and the defendant not de- 
manding him, the judge could not order him to be called. 
1 Stra, 267. o 2 Stra. 1117. 

But the } may be nonsuited in an undefended cause 
if he do not make out a proper case, or for a variance, 
3 Taunt. 81. Where a cause is undefended at nisi prins, 
and the judge directs a nonsuit, with liberty for the plaintiff’ 
to move to enter a yerdict, the court may order the verdict 
to be entered accordingly for the plaintiff? 4 B. & A. 418, 

When a cause is carried down by proviso, and the plaintiff 
does not appear at the trial, he should be nonsuited, 1 B. 
§ C. 110; and see 1 B. § C. 94. 

After a plea of tender the plaintiff, it is said, cannot be 
nonsuited. 1 Camp. 327, (but see the notes.) It is the 
practice to nonsuit him if he cannot make out his case, 
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*  NONSUIT, II. 


although money has*been paid into court, -2 Salk. 597 ; 
T TR. 372. 

The plaintiff in no case is compellable to be nonsuited 
after he has appeared; 2 T. R. 275; and therefore if he 
insist upon the matter being left to a jury, they must give in 
their verdict, which is general or special. If it be for the 
plaintiff, or for the defendant in replevin, the jury should 
regularly assess the damages; but when the plaintiff’ is non- 
suited on the trial of an issue, he cannot have contingent 


„damages assessed for him on a demurrer. 1 Stra, 507. 


Though when the plaintiff in replevin is nonsuited, the jury 
may assess damages for the defendant. Comb. 11; 5 Mod. 


76; and see Tidd's Pract. : 
With respect to nonsuits in ejectment, see that title, VIL. 


II. In real or mixt actions, the nonsuit of one demandant 
is not the nonsuit of both; but he who makes default shall 
be summoned and severed ; but regularly, in personal actions, 
the nonsuit of one is the nonsuit of both. Co. Lit, 139; 
2 Inst. 563; and see Roll, Abr. 182, several cases to this 


+ purpose. 


But in personal actions brought by executors, there shall 
be summons and severance, because the best measure shall 
be taken for the benefit of the dead; and so it is in action of 
trespass, as executors for goods taken out of their own pos- 
session. Like law in account, as executors by the receipt of 
their own hands. Co. Lit. 139, a. See Executors, VI. 2. 

In an audita querela concerning the personalty, the nonsuit 
of the one is not the nonsuit of the other; because it goeth 
by way of discharge, and freeing themselves, therefore the 
default of the one shall not hurt the other. Co. Lit, 139. 
In an audita querela, scire facias, attaint, the nonsuit of one 
shallmot prejudice the other. 6 Co, 26, 

In a quid juris clamat, the nonsuit of the one is the non- 
suit of both; because the tenant cannot attorn according to 
the grant. Co, Lit. 189, a. 

So on an appeal against divers, whether they pleaded to the 
same or several issues, it was adjudged that a nonsuit against 
one, at the trial of any of the issues, was a nonsuit as to all, 
because a nonsuit operated as a release of the whole. Cro. 
Eliz. 460, pl. 6; Dyer, 120; 2 Roll. Abr. 183; 1 Sid. 378. 

‘A latitat was sued out against four defendants in trespass, 
the plaintiff was nonsuit for want of a declaration, and the 
defendant's attorney entered four nonsuits against him; and 
it was held to be irregular, because the trespass is joint ; and 
though the plaintiff may count severally against the defend- 
ants, yet it remains joint till severed by the court. 2 Salk. 
455. There is anonsuit before appearance at the return of 
the writ, or after appearance at some day of continuance. 
Co. Lit, 138, b. 

In an action against several defendants, the plaintiff must 
be nonsuited as to all or none of them; and, therefore, if 
one of two defendants suffer judgment by default, and the 
other go to trial, the plaintiff cannot be nonsuited as to him; 
but such defendant must have a verdict if the plaintiff fail to 
make out his case. 3 T.R. 662. 

It is laid down as a general rule, that a nonsuit for part is 
anonsuit for the whole; but it hath been held, that ifa de- 
fendant plead to one part, and thereupon issue is joined, and 
demur to the other, the plaintiff may be nonsuit as to’one 
part, and proceed for the other. 2 Leon. 177; Hob. 180, 

If in debt the defendant acknowledges the action as to 

art, and joins issue as to the residue, and the plaintiff hath 
judgment for that which is confessed ; but there is a cesset 
executio, by reason of the damages to be assessed by the 
jury; if the plaintiff be nonsuited in this issue, this shalt be 
‘a nonsuit for the damages to be given, because that he had 
judgment, 2 Roll, Abr. 134. 

If in trover the defendant pleads, that as to some of the 
goods they were fixed to his freehold, as to others, that he 
had them of the gift of the plaintiff, and as to the rest not 












guilty ; and as to the first, the plaintiff enters non vult 
prosequi; this amounts only to a retraxit, and is no non 
so as to bar the plaintiff from proceeding on the other P 
of the plea, on the rule that a nonsuit for part is a nonsi 
for the whole. 2 Leon. 177. J 





ILL, A nowsurr, as hath been observed, is regula 
peremptory bar; but the plaintiff may, notwithstant 
commence any new action of the same or like natures 
this general rule has or had the following exceptions = 
1. It is peremptory in a quare impedit; and in that a 
a discontinuance is also peremptory; and the reason 1)! 
that the defendant had, by judgment of the court, a wiii 
the bishop; and the incumbent that cometh in by that Wi 
shall never be removed, which is a flat bar to that pre 
tion, 

2. Nonsuit in an appeal of murder, rape, robbery, &¢+ 
appearance was parempiors and this in, vacated vitæ ; but. 
nonsuit of the plaintiff in an appeal was not such an acq! 
on which the defendant should recover damages against a 
abettors, by Westm. 2, 18 Edw. 1. st... c. 12; unless Af 
the nonsuit he were arraigned at the king's suit, @ 
quitted. 

3. So if the plaintiff, in.an appeal of maihem, were 
after appearance, it was peremptory, for the words the 
were felonice maihemavit. Appeals, however, in criminal 
were abolished by the 59 Geo, 3. c. 46. - 

4, A nonsuit after appearance is also peremptory in ah 
of nativo habendo, and the nonsuit of one plaintiff in 
action nonsuits both in favorem libertatis; for in a 
probandá such nonsuit is not peremptory, neither is th 
suit of one plaintiff the nonsuitof both. Co. Lit. 1% 
Cro. Eliz, 881. 
5, Such nonsuit was also peremptory in attaint (abo 
by the 6 Geo. 4. c. 50. § 60), but a discontinuance 
attaint was not, because there was a judgment given MPO 
nonsuit, but not upon the discontinuance. Co. Lit, 18% 

If a record be ever so erroneous, the plaintiff wh? 
made default by suffering a nonsuit, cannot ag a judg" 
afterwards in his favour, 4 7, R. 436. 



















IV. Tux delay and expense attending the trial by POY, 
(see Trial,) gave rise to the 14 Geo. 2. c. 17. which ent 
that where any issue is joined in an action in the ¢ 
Westminster, and the plaintiff hath neglected to bring Sg 
issue on to be tried, according to the practice of 
courts, the judges of the said courts respectively mays 
time after such neglect, upon motion in open c 
notice having been given thereof,) give the like judgmen 
the defendant as in cases of nonsuit; unless the 
shall, upon just cause and reasonable terms, allow any, 
time for the trial of such issue; and if the plaint 
neglect to try such issue within the time so allowed, 
said court shall proceed to give such judgment as 
Provided that adiiqudgmentt given by virtue of this 
be of the like force and effect as judgments upo? 
Provided also, that the defendants tual npon such jue 
be awarded their costs in any action or suit where they 
upon nonsuit be entitled to the same. ii 

This statute has been held to extend to qui tam ac 
well as others. Barnes, 315. And also to a traverse 
return of a mandamus. Say. Rep. 110; Say. C 
4T. R. 689. And to a writ of right, in which it 
entered against the demandant. 1 Bos, § Pull. 103. 

But it does not extend any more than the trial by 
actions of replevin, &c. in which the defendant is con 
anactor, reg may therefore enter the issue and catty, 
cause to trial himself, 1 Black. Rep. 875 ; Way 
3 T.R. 661; 5 T.R. 400 ; but see Barnes, 317, A 
there are two defendants, one of whom lets judg™ ‘of! 










default, the other cannot have judgment as in 
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NONSUIT, IV. 


ao Rep. 22, 108 ; Say. Costs, 168, 164, 168 ; 1 Wils. 

31 Burr. 358. Also, where the cause has been once 

ied down to trial, the defendant cannot have such judg- 

Ment for not carrying it down again. 1 T, R. 492; 3 T.R. 

5,1 H. Black. 101. 

Stat, COW'Se and practice of the court, referred to by the 
Or Is that which before regulated the trial by prot 

€ Trial); and as the defendant could not have such trial 

the plaintiff had been guilty of laches, nor until after the 

ue was entered on record, so neither till then is he entitled 

ent as in case of a nonsuit. If the action be laid in 

don or Middlesex, the defendant ought not to give a rule 

le plaintiff to enter his issue the same term in which it is 

l, unless notice of trial hath been given ; and accord- 

it is held, that in a town cause, unless notice of trial has 








stintif® to 
te plaintif i 
Nett the ted to him till the 
contra; and see 
+ 123, 282. But if notice of trial has been given, 
cause, for a sitting in term, the plaintiff may move 
t as in case of a nonsuit, the next term, being the 
er that in which the issue ought to be entered. To 
a rule for judgment as in case of anonsuit in the next 
er that in which issue was joined, the affidavit must 
‘at notice of trial was given for a sitting in the pann 
‘js, Dut in the third or other subsequent term, a general 
vit, stating the term when the issue was joined, is deemed 
mat 1 M. Black, 282. In a country cause, where 
ove po! trial is given for the assizes, the defendant may 
lain utgment as in case of a nonsuit the next term ; but 
ee, nti! is not bound to give notice of trial till the term 
tains that in which issue was joined. And if he do not, 
ty) Jaintift cannot move for judgment as in case of a nonsuit 
Mhe the next assizes, 2 T.R, 754, 
rule for judgment as in case of a nonsuit is a rule to 
cause, founded on an affidavit of the state of the pro- 
89, and of the plaintiff’s default in not proceeding to 
Which rule has been held sufficient notice of motion 
the act, Lofft, 265; 1 M. Black. 527, contra. 
by the rules H, T, 2 W. 
e of 


ina town 

































ings, 
we tion for judgment as in case of a nonsuit shall be 
after a motion for costs for not proceeding to trial for 
e, with Ault, but such costs may be moved for separately, 
tit or Ot moving at all for judgment as in case of a non- 
lischa er such motion is disposed of; or the court, on 
Order p 8 a rule for judgment as in case of a nonsuit, ma 
Nt the, Plaintiff’ to pay the costs of not proceeding to trial, 
digg) ment of such costs shall not be made a condition 
lang 
© roj 








‘ing the rule. 
Wag ust formerly have been in court at the time the 
it as made, 
Y one of the above rules, no entry of the issue shall 
Mt as j Necessary to entitle a defendant to move for judg- 
KA cl case of a nonsuit. P 
$ unes ìs made absolute of course, on an affidavit of ser- 
38 the plaintiff show some cause to the contrary ; as 
L en Of a material witness, &c, But a slight cause in 
emp Wed sufficient, if the plaintiff will undertake 
Slveney r to try at the next sittings or assizes. The in- 
S of the defendant, after the action brought, is good 
t judgment as in case of a nonsuit. Doug. 
Corie the plaintiff will consent to stay all fur- 
him dove and enter a cesset processus, the court will 
own to a peremptory undertaking, Where the 
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rule to show cause was discharged, on an affidavit which 
contained an answer false in itself, the court would not after- 
wards open the matter, on an affidavit which disproved the 
contents of the former one. 3 T. R. 405. See Tidd’s 
Pract. See further Costs, Damages, Process, Trial, Sc. 
NON SUM INFORMATUS. A formal answer made of 
course by an attorney, that he is not instructed or informed 
to say any thing material in defence of his client; by which 


he is deemed to leave it undefended, and so dies ment passeth — 


against his client. See Judgments acknonlec Jor Debts. 

NON-TENURE. Was a plea in bar to a real action, by 
saying, that he (the defendant) held not the land mentioned in 
the plaintiff's count or declaration, or at least some part 
thereof. See 25 E. 3. c. 16; 1 Mod. Rep. 250. And our 
books mention non-tenure general and special; general, 
where one denied ever to have been tenant of the land in 
question; and special was an exception, alleging that he was 
not tenant on the day 
West. Symb. par. 2. When the tenant or defendant pleaded 
non-tenure of the whole, he need not have said who was tenant; 
but if he pleaded non-tenure as to part, he must have set 
the tenant forth, 1 Mod. 181. Non-tenure in part, or in 
the whole, was not pleadable after imparlance, 3 Lev. 55. 
See Pleading. 

NON-TERM, non terminus.) The vacation between term 
and term; formerly called the time or days of the king's 

ace. Lamb. Archa, 126. 

NON-USER. Of offices concerning the public, is cause 
of forfeiture. 9 Rep. 50. And if one have a franchise, and 
do not use it, he shall forfeit the same; which likewise may 
be lost by default, as well as non-user. See Condition, I. 1, 


jce, 

NOOK OF LAND, nocata terra.) In an old deed of 
Sir Walter de Pedwardyn, twelve acres and a half of land 
were called a nook of land; but the quantity is generally un- 
certain, Dugd. Warnick, p. 665. 

NORRY, quasi North Roy.) The Northern King at Arms, 
14 Car, 2. c. 33. See Herald, 

NORTHAMPTON. The statute named from this place 
was made there, anno 2 E, 3. 

NORTHERN BORDERS, NORTHUMBERLAND 
anp NORTHERN COUNTIES. Provisions for prevent- 
ing theft and rapine upon the northern horders were made by 
numerous statutes, which are now repealed by the 7 & 8 Geo. 
4. e, 27. 

NORTH WALES. See Wales. 

NORTH-WEST PASSAGE, Various rewards for the 
discovery of a passage from the Atlantic to the Pacific ocean, 
were offered by the 16 Geo. 3. c. 6. and the 58 Geo. 3. ¢ 20. 
both of which statutes were repealed by the 9 Geo. 4. e. 66. 
The same act also repealed the statutes Proposing rewards for 
the discovery of the longitude at sea. See Longitude; under 
which head it should have been stated that these latter sta- 
tutes are now no longer in force. 

NORWICH. See 9 Geo. 1. e. 9; and Wool, Woollen 
Manufactures. 

NOTARY, or NOTARY-PUBLIC, notarius.] A person 
who takes notes, or makes a short draught of contracts, obli- 
gations, or other writings and instruments, 27 Ed. 3. st. 1, 
c. 1. At this time a notary-publie is one who publicly attests 
deeds or writings, to make them authentic in another country ; 
but principally in business relating to merchants ; they make 
protests of foreign bills of exchange, &e. A 

The 41 Geo. 3. e. 79. was passed for regulating public 
notaries in England. By this act no person shall act as a no- 
tary unless duly admitted, nor shall he be admitted as a notary 
unless he shall have served seven years’ apprenticeship to a 
notary, on penalty of 50l. Notaries shall not permit unqua- 
lified persons to act in their names, Persons applying to 


become notaries within the jurisdiction of the Company of _ 


Scriveners in London, shall be free of the said company. 
2 


whereon the writ was purchased. — 











NOT 


By the 3 & 4 IV. 4, c. 70. the clause in the above act re- 
quiring persons to serve a seven years’ clerkship before they 
can be admitted riotaries, is limited to London and a circuit of 
ten miles from the Royal Exchange. 

§ 2. empowers the master of the Court of Faculties of the 
Archbishop of Canterbury to appoint and admit as notaries, 
attornies, solicitors, or proctors, residing beyond, but who 
(§ 3.) are not to practise within the above limits. By § 4. 

“notaries admitted under the act, practising out of the district 
_ specified in their faculties, are to be struck off the roll, and 
disabled from performing any notarial act. 

NOTE OF A FINE. Was a brief of the fine made by 
the chirographer before it was engrossed, West. Symb. 

NOTES PROMISSORY. See Bills of Exchange. 

-> NOT GUILTY, ıs Crimmnat Cases. The general issue 
or plea of the defendant in any criminal action or prosecution. 

y the 7 & 8 Geo. 4. ¢, 28. § 1. if any person, not having 

_ privilege of peerage, being arraigned upon any indictment 

Borren felony, or piracy, shall pia thereto “not guilty,” 
he shall by such plea, without any further form, be deemed to 
have put himself upon the country for trial, and the court 
shall in the usual manner order a jury for the trial of such 
person accordingly. 

By § 2. if any person arraignéd upon or charged with any 
indictment or information for treason, felony, piracy, or mis- 
demeanor, shall stand mute of malice, or will not answer direct} 
to the indictment or information, the court may, if it thin! 
fit, order a plea of not guilty to be entered on behalf of 
such person, which shall have the same effect as if such per- 
son had pleaded. 

NOT GUILTY, in Civiu Acrions. The general issue 
in trespass and actions on the case. Not guilty is a good issue 
in actions of trespass, and upon the case for deceits or wrongs : 
but not on a promise, &c. Palm. 393. If one have just 
cause of justification in trespass, and plead not guilty, he cannot 
give the special matter in evidence, but must confess the fact, 
and plead the special matter, &e. 5 Rep. 119. Unless where 
it is otherwise provided for by statute; as in the case of 
Fo justices of the peace, peace-officers, church-wardens, and 

overseers of the poor, &e. 

By therules of M. 7,4 1V.4. in actions on the case, the plea of 

not guilty shall operate as a denial only of the breach of duty 

e or wrongful act alleged. to have been committed by the defen- 
. : dant, and not of the facts stated in the indictment, and no 

. other defence than such denial shall be admissible under that 

5 plea; all other pleas in denial shall take issue on some par- 

ticular matter of fact alleged in the declaration. 

See the instances subjoined of the above rule by way of 
> P example, See further Nuisance, Pleading, Slander, Way. 
NOTICE. The making something known, that a man 

was or might be ignorant of before. And it produces divers 
effects; for by it the party who gives the same shall have 
some benefit, which otherwise he should not have had; by 
this means, the party to whom the notice is given is made 
subject to some action or charge that otherwise he had not 
been liable to, and his estate in danger of prejudice. Co, 
Lit. 809. 

Notice is required to be given in many cases by law to 
justify proceedings where any thing is to be done or de- 
manded, &e. But none is bound by law to give notice to 
another person of tliat which such other may otherwise in- 
form himself, except in cases where notice is directed by act 
of parliament. ‘ 

Generally speaking, where it is required by law that notice 
shall be given to a party before he shall be affected by any 
act, leaving it at his dwelling-house is sufficient. But it is 
otherwise in the ease of process to bring a party into con- 
tempt; there personal notice is necessary. 

It is impossible in the present work to enumerate the 
various cases in which a notice is necessary or advisable; 

“many of which will be found- enumerated in 1 Chitty’s 


























NUISANCE, I. . 


And see further 4 


General Practice of the Law. 
Mortgage i 


Award, Condition, Covenant, Justice, Lease, 
tion, Trial, dc. ; 
NOTICE TO QUIT. See Ejectment, V., Lease, 1 
NOVALE. Land newly ploughed or converted into 
age, that had not been tilled within time of memory} 
sometimes it is taken for ground which hath been plow 
for two years, and afterward lieol m itor 0e year; 0 
which lies fallow every other year ; it is called novale, 
the earth novd culturd proscinditur. Cartular: Abbat. 
nesse in Com. Lac. in Officio Ducat. Lanc. fol. 41. 
NOVA OBLATA. See Oblata. ” 1 
NOVEL ASSIGNMENT, nova assignatio.] See 
Assignment, Trespass. ` g a 
NOVEL DISSEISIN, nova disseisina.] Now aboli 
See Assise of Novel Disseisin, Disseisin. 
NOVELLA, Those constitutions of the civil law 
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any flocks, noyles, thrums, 
into any broad woollen cloth; but this statute was rep 
by the 49 Geo. 3. e. 109. f 

NUCES COLLIGERE. To gather hazle-nuts; this 
formerly one of the works or services imposed by lords 
their inferior tenants. Paroch. Antig. 495. < 
NUDE CONTRACT, See Nudum Pactum. i 
NUDE MATTER. A bare allegation of a thing & 
&e. See Matter. y 

NUDUM PACTUM., Is a bare naked contract wil 
a consideration, If a man bargains or sells goods, &¢! 
there is no recompence made or given for the doing 
as if one say to another, I sell you all my lands or goods) 
nothing is agreed upon what the other shall give or pay ff 
same, so that there is not a quid pro quo of one thing 
another; this is a nude contract, and void in law, and fol 
non-performance thereof, no action will lie ; for the mi 
law is ex nudo pacto non oritur actio, Terms de Ley th 
law, in fact, supposes error in making these contracts i 
being as it were of one side only. See Assumpsil™ 
Consideration, 

















NUISANCE (anciently spelled) Nusance. 


Nocumewrum, from the Fr, nuire, i. e. nocere.) Anno) 
any thing that worketh hurt, inconvenience, or damage 4 

Nuisances are of two kinds ; public or common, which% 
the public, and are an annoyance to all the king's 84) 
and private nuisances, which may be defined to be any f 
done to the hurt or annoyance of the lands, tenemen 
hereditaments of another. Finch, L. 188. 









I. Common or public Nuisances ; what shall be co” 
such. 
II. What are private Nuisances. 
IIL. Of the remedy for public Nuisances. 
IV. Of the remedy’ for Private Nuisances, 
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NUISANCE, I. 


and in some cases fined. And a presentment 
by a judge of assize, &c. or a justice of the peace, shall 
respects equivalent to an indictment. 7 Geo. 3. €. 42. 
a ere there is an house erected, or an inclosure made on 
Y part of the king’s demesnes, or of an highway, or com- 
on street, or public river, or such like public things, it is 
Tan, perbresture, from the French pourpris, an inclosure. 
‘Ait 2773 and see Way. 
os ridge built in a public highway without public utility; 
indietal le as a nuisance; and so it is if built colorably in 
imperfect or inconvenient manner, with a view to throw 
onus of rebuilding or repairing it immediately on the 
ty. 2 East, 342. 
à late case, the defendant being proprietor of a col- 
8 ae a rail-road from it to a sea-port town, The 
hial aa Was 400 yards Jong, and laid upon a turnpike-road, 
‘it narrowed ‘so far, that in some places there was not a 
pS for two carriages to pass, Defendant allowed the 
lits a use the rail-road, paying a toll, Held, that the 
‘and y thereby given to the general traffic with the sea-port, 
Particularly to the conveyance of coals there, was not 
$ “convenience as justified the obstruction of the high- 
The 1 B. § Adol. 441. 
ever’ Uefendants, for the preservation of their lands had 
ater gp eied Danks or fenders, which occasioned the 
ofa brook to flow in much greater quantities to the 
treba of a canal than it otherwise would have done, and 
tonns E tly endangered the canal, The canal had been 
nents ae under an act of parliament before the embank- 
use Of the defendants were made, and had not been the 
lel of a greater flow of water on the defendants’ lands. 
nt 









































ù that she defendants were indictable as for a nuisance, 
cana the water from its natural course to the injury of 
mae (which was regarded as a public highway,) though 
King (8 they protected their own lands from injury. The 
BH el taford, 1 B, Ad, 8745 and see 6 B. $ È. 317; 
Vi C 355, 

We + acts of parliament empowering a company to make a 
‘ned between certain points, (reciting that it would be of 
at lic utility, and materially assist the general traffic of 
Way yt"), and to use locomotive engines upon it; the rail- 
place ‘ee made parallel to an ancient highway, and in some 
tighter ithin a few yards of it. The locomotive engines 

ned the horses of persons using the highway, On an 

“ment against ithe company for a nuisance, it was held 

interference with the rights of the public must be 

8 th have been contemplated and sanctioned by the legis- 

Moquatiieg Ses authorising the use of the engines being 

bowed. g4 and the public benefit derived from the railway 

that there was nothing unreasonable in the clause 

i Such an authority to the company. Rex v, Pease, 
comm 80, 





















on Wagoner, who continually obstructs the passage 
“etby the exercise of his business, may be indicted for 
Wayne, & Hast, 427. See 3 Camp. 226. 
on? be sunk in a port or haven, and it is not removed 
use tet» he may be indicted for it as a common nuisance, 
Vigatio 48 prejudicial to the commonwealth in hindering 
So jg or and trade, 2 Lil, 244. 
soil oo Buisance to lay timber in a publie river, although 
rueta eich it is laid belong to the party ; provided it 
te necessary intercourse. 3 Bac. Abr. ; Stra. 1247. 
\ce a floating dock in the river, although beneficial 
Saindo Ships: 2 Hawk. P. C. ¢ 75. § 11. inn. 
gah heen ies for laying logs, &e. in the stream of a pub- 
ie navigator it is a common nuisance to divert part of a 
unat g Ple river whereby the current is weakened, and 
s amg {2 carry vessels of the same burden it could 
nd if a river be stopped to the nuisance of the 


thas 





















4 a none appear hound by prescription to cleanse 
` Who have the piscary, and the neighbouring towns 





° _ NUISANCE, I.. 


that have a common passage and easement therein, may be 
compelled to do the same. 1 Hawk. P. C. e. 75. §§ 11, 13. 

In a Jate important case the law respecting nuisances in 
navigable rivers was fully considered, and led to a difference 
of opinion op the bench. On the trial of an indictment for 
a nuisance in the river at Neweastle by erecting staiths 
there for loading ships with coals, the jury were directed by 
Bayley, J. to acquit the defendants if they thought that the 
abridgment of the right of passage occasioned by these 
erections was for a public purpose, and produced a public 
benefit; and if the erections were in a reasonable situation, 
and a reasonable space was left for passage of vessels on the 
river; and he pointed out to the jury that by means of the 
staiths coals were supplied at a cheaper rate, and in better 
condition than they otherwise could be, which was a public 
benefit. Held by Bayley and Holroyd, Justices, that this direc- 
tion to the jury was proper. Lord Tenterden, C.J. dissente. ; Rew 
v. Russell, 7 Barn. § C.; and see Rew v. Grosvenor, 2 Stark. 511. 

2, All those kinds of nuisances (such as offensive trades 
and manufactures) which, when injurious to a private man, 
are actionable, are, when detrimental to the public, punishable 
by public prosecutions, and subject to fine according to the 
quantity of the misdemeanor; and particularly the keeping 
of any hogs in any city or market-town is indictable as a 
public nuisance. Salk, 460. 

A brew-house erected in such an inconvenient place, 
wherein the business cannot be carried on without incom- 
moding the neighbourhood, may be indicted as a common 
nuisance; and so in the like case may a glass-house, &c. 
1 Hawk. P. C. c.75,§10, Where there hath been an ancient 

rew-house time out of mind, although in a most public street 

city, this is not any nuisance, because it shall be supposed 
to be erected when there were no buildings near : howe ifa 
brew-house should be now built in any of the high streets of 
London, or trading places, it will be a nuisance, and action on 
the case lies for whomsoever receives any damage thereby, 
2 Lil. Abr, 246; Palm. 

So it was decided in a recent case, that where a person 
sets up a noxious trade remote from human habitations and 
public roads, and new houses are afterwards built, and new 
roads constructed near it; the party in this case is not guilty 
of a nuisance for continuing his trade, although it be a nui- 











| sance to the new inhabitants, and to persons passing along the 


new constructed road; for they cannot by their own act of 
coming to settle in the neighbourhood, make th nuisance 
which was not so before, on the principle of volenti non fit in- 





juria, 2C. & P. 483, 











Tt is a nuisance to manufacture acid spirit of sulphur, 
vitrol, or aqua fortis in the vicinity of dwelling-houses, 
1 Burr, 333; and see Peake's Ca. 90; 1 Mod. & Malk.; and 
it is not necessary that the smell should be unwholesome, it is 
enough if it renders the enjoyment of life uncomfortable ; 
1 Burr. 337; and it seems to be immaterial how long a 
offensive manufacture or other nuisance has been carried on, 
since no length of time can legitimate a nuisance ; 3 Camp, 

27; 7 East, 199; and at all events a party increasing the 
nuisance of an offensive trade may be indicted for the in- 
crease, even though the original establishment of it may have 
become legal by lapse of time, 1 Mod. § Malk. 281. 

In judging whether a particular trade is a public nuisance 
or not, the public good may in some cases—when the public 
health is not concerned—be taken into consideration to see if 
it outweighs the public annoyance. And with respect to offen- 
sive works, though they may have been originally established 
under circumstances which would primd facie protect them 
against a prosecution for a nuisance, yet it seems, that a wil- 
ful neglect to adopt established improvements which would 
make them less offensive may be indictable. 1 Russ. 297. 

3. All disorderly inns or ale-houses, bawdy-houses, gam- 
ing-houses, stage plays unlicensed, booths and stages for rope- 
dancers, mountebanks, and the like, are publie nuisances, and 
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. » NUISANCE, I. 


may upon indictment be suppressed and fined. 1 Hawk. P. 
C.c. 75. § 6. 

Inns in particular, being intended for the lodging and receipt 
of travellers, may be indicted, suppressed, and the inn-keep- 
ers fined, if they refuse to entertain a traveller, without a 


+ very sufficient cause ; for thus to frustrate the end of their 


institution is held to be disorderly behaviour. 1 Hawk. 
P.C..c. 78. § 2. See Inns. 

4, By the 10 § 11 W. 3. c. 17. all lotteries are declared to 
be public nuisances; and all grants, patents, or licenses for 
the same to be contrary to law, See further Lotteries. 

‘As to the statute 6 Geo, 1. e. 18. (now repealed), which 
rendered certain advertising stock companies, with transfer- 
able shares, public nuisances, and the cases decided on the 
act, see Bac. Abr. Nuisance, A. 7th edit. 

5, The making and selling of fire-works and squibs, or 
throwing them about in any street, is, on account of the 
danger that may ensue to any thatched or timber buildings, 
declared to be a common nuisance, 9 4 10 W. 3, c. 7. and 
therefore is punishable by fine. See title Fire-works. To 
this head also may be referred (though not declared a com- 
mon nuisance) the making, keeping, or carriage of too large a 
quantity of gunpowder at one time, or in one place, or vehicle, 
which is prohibited by 12 Geo. 3. e. 61. under heavy penalties 
and penalties and forfeiture. See title Gunpowder, 

6. Eaves-droppers, or such as listen under walls or win- 
dows, or the eaves of a house, to hearken after discourse, 
and thereupon to frame slanderous and mischievous tales, are 
a common nuisance, and presentable at the court-leet. Kitch. 
of Courts, 20. Or are indictable at the sessions, and punish- 
able by fine, and finding sureties for their good behaviour. 
Ibid. 51 Hawk. P. C. c. 61, § 4. 

Lastly, a common scold is a public nuisance to her neigh- 
bourhood. For which offence she may be indicted. 6 Mod. 213. 
And, if convicted, shall be sentenced to be placed in a certain 
engine of correction, called the trebucket, castigatory, or cuck- 
ing-stool. 3 Inst. 219. ` See Castigatory, Scold. 

Tt is a common nuisance indictable to divide a house in a 
town for poor people to inhabit in, by reason whereof it will 
be more dangerous in the time of sickness and infection of 
the plague. 2 Roll. Abr. 189. 

So it is a nuisance for persons afflicted with infectious dis- 
orders to go about in the highways and other places of resort, 
See 4 M. § S. 73; Ib. 272, 

A common playhouse, if it draws together such number of 

coaches'and people as incommode and disturb the neighbour- 
hood, may be a nuisance; but these places are not naturally 
nuisances, but become so by accident, 1 Roll. Rep. 109; 
1 Hawk. P. C. 6.75. § 7. 
. A prohibitory writ was issued out of B. R. against Better- 
ton and other actors, for erecting a new playhouse in Little 
Lincoln's Inn Fields, reciting that it was a nuisance to the 
neighbourhood; and they not obeying the writ, an attach- 
ment was granted against them ; but it was objected that an 
attachment could not be issued, and that the most proper 
method wa8 to proceed by indictment, and then the jury 
would consider whether it were a nuisance or not; and this 
was the better opinion. 5 Mod. 142; 2 Nels. Abr. 1192. 

One Hall having begun to build a booth near Charing- 
Cross, for rope-dancing, which drew together many idle 
people, was ordered by the lord chief justice not to proceed: he 
proceeded, notwithstanding, affirming, that he had the king’s 
warrant and promise to bear him harmless ; but being required 
to give a recognizance of three hundred pounds that he would 
not go on with the building, and he refusing, he was com- 
mitted, and a record was made of this nuisance, as upon the 
court’s own view, it being in their way to Westminster, and 
a writ issued to the sheriff of Middlesex to prostrate it. 
1 Vent. 169; 1 Mod. 96. 

‘And it has lately been held that keeping a pigeon-shooting- 
ground at Bayswater for rifle-shooting, whereby idle and 














e NUISANCE, II. 


rderly persons are collected in the neighbourhood í 
side the ground to shoot the strayed pigeons, is an indict 
nuisance. 8 B. § Adol. 184, y 

It hath been holden to be a common nuisance to mat 
great noises in the night with a speaking trumpet. Stra 
Or to permit a house near the highway to continue in 
ous condition. Salk. 357. Or to travel with a cart í 
common pack-way or horse-way, and by thus plough 
up to render the use of it inconvenient. 6 Mod. 145. 7 
to put a ship of three hundred tons into Billingsgate 40 
for although it is a common dock, it is only for the recept 
of small vessels freighted with provisions for the L 
market. 1 Hawk. P. C. c. 75. § 11. 

So it is an indictable nuisance to keep a fierce dog am 
bite mankind, to go at large unmuzzled ; 4 Burn's J. 5785 
the like for permitting a savage bull to go about the P 
thoroughfares. - 
So it is a public nuisance to sell unwholesome food, oF, 
mix noxious ingredients in any thing made and supplied ™ 
the food of man. See 3 M. 74 Sill. 

So whatever openly outrages decency, and is inj 
public morals, is a common nuisance, and indictable as a t 
demeanor. 1 Hawk. c. 5. § 4; 4 Comm, 65, n, Am 
Indeacency, &e. 

But erecting a doye-cote is not a common nuisance ; th? 
action on the case will lie at the suit of the lord of the ma” 
for erecting it without his license. 1 Hawk, P, C. c. 1.8) 
It was anciently held, that if a man erected a dove-cote 
was punishable at the leet; but it has been since 
not to be punishable in the leet as a common nuisance, 
that the lord for this particular nuisance should have 
action on the case, or an assize of nuisance: as he may | 
building an house to the nuisance of his mill. 5 Rep 
8 Salk, 248, ‘ 

And the annoyance proceeding from a public nuisance 
be of a’real and substantial nature; for the fears of man 
however reasonable, will not create a nuisance; theref0t 
is no nuisance to erect a building for the purpose o! 
lation. 3 Ath, 21, 726, 750, 

Neither the king, nor lord of a manor, may license any ™ 
to make or commit a nuisance. 1 Roll. Abr. 138. 

Generally speaking, no length of time will legalise 4 P 
nuisance. See 7 Last, 195; 3 Camp. 227; 2 B. 

See also13 Æ. 1. c; 24; 12 R. 2.0.18; 2 W., § M. ste 
30 Geo. 2. c. 22 (repealed in part by the 7 Geo. 
§ 57); 31 Geo. 2. e. 17. respecting nuisances in the cities 
London and Westminster. F 
A nuisance in a church-yard is, properly, of ecclesi 
cognizance. Carth, 152. 
























IL, Private Nuisances are such as affect either t 
poreal or incorporeal hereditaments of an individual. 

First, As to corporeal hereditaments. If a man bi 
house 80 olose to mine that hil roof overhangs 1Y OM 
throws the water off his roof upon mine, this is a nW 
for which an action will lie. F. N. B. 184. 

So if a man have a spout falling down from his houst 
another person erect any thing above it, that the water & 
fall as it did, but is forced into the house of the plain jl 
rots the timber, it is a nuisance actionable. 18 É 3i Yay 
Abr. 140. And in trespass for a nuisance, in causing ñ 
water in the defendant's yard to run to the walls of © 
tiff's house, and piercing them so that it ran into his ¢ 
judgment was given for the plaintiff, Hard. 60- 

Likewise to erect a house or other building so neat 
that it obstructs my ancient lights and windows, is & Mig 
ofa similar nature. 9 Rep. 58. But in this latter Of 
necessary that the windows be ancient; that is, hav js 
sisted a lng time without interruption, otherwise t 








injury done, (but see the recent statute under tit s 
i fee HE 
For he hath as much right to build a new edifice 









NUISANCE, IL. 


ind as I have upon mine, since every man may erect what 
' pleases upon the upright or A PAEA of his own soil, 
© äs not to prejudice what has long been enjoyed by another ; 
it was my folly to build so near another's ground. Cro. 
118; Salk, 459. 
„Also if a person keeps his hogs, or other noisome animals, 
‘ear the house of another that the stench of them incom- 
him, and make the air unwholesome (or renders the 
‘joyment of life or property uncomfortable,) this is an in- 
pious nuisance, as it tends to deprive him of the use and 
a fit of his house, 9 Rep. 58; 1 Burr. 337. 
2 Where a person kepta hog-sty near a man’s parlour, 
ifr bY he lost the benefit of it. 2 Roll. Abr. 140. 
like injury is, if one’s neighbour sets up and exercises 
€Y offensive trade ; as a tanner’s, a tallow chandler’s, or the 
+ for though these are lawful and necessary trades, yet 
ould be exercised in remote places; for the rule is, 
were tuo, ut alienum non lædas; this therefore is an action- 
‘Aguisanee. Cro, Car. 510, 
‘son a inn-keeper brought an action on the case against a per- 
on for erecting a tallow furnace, and melting stinking tallow 
beat his house, that it annoyed his guests, and his family 
i an gga ealthy ; and adjudged that the action lay. Cro. 
that the nuisances which affect a man’s dwelling may 
: 1, Overhanging it, which is also 
s of trespass, for, cujus est solum, ejus est usque ad 
2. Stopping lights; and 3, Corrupting the air with 
smells; for light and air are two indispensable re- 
es to every dwelling. But depriving one of a mere 
o fa; of pleasure, as of a fine prospect, by building a wall, 
le like; this, as it abridges nothing really convenient or 
to the sufferer, and is therefore not an 
9 Rep. 58; Cro. Eliz. 118; 3 Salk. 






































is no injury 
ionable pa 
title nuisance. 
to nuisance to one’s lands, if one erects a smelting- 
nd r lead so near the land of another, that the vapour 
derei Ke Kills his corn and grass, and damages his cattle 
Te this is held to be a nuisance. 1 Roll, Abr. 89. 
njuren Person melt lead so near the close of another that it 
tint’ his grass there, whereby cattle are lost; notwith- 
ing this is a lawful trade, and for the benefit of the 
n, action lies against him, for he ought to use his trade 
4 laces, so as no damage may osen to the pro- 
Avie, the land adjoining, 2 Rol. Abr. 14 

flsintift was possessed of an house wherein he dwelled, 
toal gg fendant built a brew-house, &e. in which he burnt 

a a the house that by the stink and smoke he could 

Well there without danger of his health; and it was ad- 

Ped that the action lay, though a brew-house is necessary, 
is burning coal in it. Hutton, 135. p 
p iy PY consequence it follows, that if one does any other 
itself lawful, which yet being done in that place ne- 
y tends to the damage of another's property, it is a 
ees for it is incumbent on him to find some other place 
hba at where it will be less offensive. So also if my 

Kt ought to scour a ditch, and does not, whereb 
is overflowed, this is an actionable nuisance, Hale 


+ With 427, 




















N. B. 184. To corrupt or poison a 
by erecting a dye-house, or a lime-pit, for the 












trade, in the upper part of the stream. 9 Rep. 59; 
cor gr: 141. Or, in short, to do any act therein, that in 
e'g Taighe ncos must necessarily tend to the prejudice of 
Buijg;o Pour. 3 Comm. c. 13. 


a smith's forge near a man’s house, and making 
Misanee À ammers, so that he could not sleep, was held 
the ee for which action lies, although the smith pleaded 
his servants worked at seasonable times; that he 


A noise, 











* NUISANCE, III. ai 


had been a blacksmith and used the trade above twenty 
ears in that place, and set up his forge in an old room, &c. 

‘or though a smith is a necessary trade, and so is a lime- 
burner and a hog-merchant, yet these trades must be used. 
so as not to be injurious to the neighbours. 1 Lutw. 69, 

But if a schoolmaster keeps a school so near the study of 
a lawyer by profession, that it is a disturbance to him, this 
is not a nuisance for which action may be brought, 
Inst. 538, r 

Where two houses, one whereof is a nuisance to the other, 
come both into one and the same hand, the wrong is purged. 
See Hob, 131. . 

Secondly, As to incorporeal hereditaments. If I have a 
way annexed to my estate, across another's lands, and he 
obstructs me in the use of it either by totally stopping it or 
putting logs across it, or ploughing over it, it is a nuisance ; 
for in the first case I cannot enjoy my right at all, and in 
the latter I cannot enjoy it so commodiously as I ought. 
F. N. B. 183; 2 Roll. Abr. 140. 

Also if I am entitled to hold a fair or market, and another 
person sets up a fair or market so near mine that he does me 
a prejudice, it is a nuisance to the freehold which I have in 
my market or fair. F. N, B. 148; 2 Roll. Abr, 140. See 

farket. 

If a ferry is erected on a river so near another ancient 
ferry as to draw away its custom, it is a nuisance to the 
owner of the old one. For where there is a ferry by pre- 
scription, the owner is bound to keep it always in repair and 
readiness, for the ease of all the king's subjects : otherwise 
he may be grievously amerced : it would therefore, he ex- 
tremely hard if a new ferry were suffered to share its profits, 
which does not also share his burden, 2 Roll. Abr. 140. 

But where the reason ceases, the law also ceases with it; 
therefore it is no nuisance to erect a mill so near mine as to 
draw away the custom, unless the miller also intercepts the 
water. Neither is it a nuisance to set up any trade, or a 
school, in a neighbourhood, in rivalship with another ; for by 
such emulation the public are like to be gainers; and if the 
new mill or school occasion a damage to the old one, it is 
damnum absque injurid. Hale on F, Y. B. 184. 

The stopping up a way leading from houses to lands, suf- 
fering the next house to decay, to the damage of my house 
(but see contrà, Peyton v. Mayor of London, 9 B. § C. 725), 
and setting up or making a house of office, lime-pit, dye- 
house, tanchouse, or butcher's shop, &e. and using them-so 
near my house that the smell annoys me, or is infectious ; or 
if they ‘hie my lands or trees, or the corruption of the water 
of lime-pits spoils my water or destroys fish in a river, &é. 5 
these and the other evils already enumerated, are in general 
private nuisances. 3 Inst. 231; 5 Rep, 101; 9 Rep. 54; 
1 Rol, Abr. 88; 2 Rol, 140; 1 Danv. Abr. 173. 


publio muisanee is by 





&e. y 

By an old statute, 12 2, 2. c. 13, which if not actually 
obsolete is now entirely disregarded, none shall cast any 
garbage, dung, or filth, into ditches, waters, or other places 
within or near any city or town, on pain of punishment by 
the Lord Chancellor, at discretion, as a nuisance, 

Where a statute makes an act “a common nuisance,” an 
indictment lies against the offender, although a summary 
remedy is also given by proceedings before justices, 2 
N. § M. 418. ° 

‘The punishment imposed by the law on a person convicted 
of a nuisance, is fine and imprisonment; but as the removal 
of the nuisance is of course the object of the indictment, the 
court will adapt the judgment to the circumstances of the 
case. 

On an indictment for a nuisance in erecting a wall across a 





d charge the offence _ 


Wood's — 


. 























NUISANCE, IV. ` 


road (not for continuing the nuisance), it is not necessary to 
adjudge that the nuisance be abated. But where it is stated 
in the, indictment to be an existing nuisance, there must be 
judgment to abate it. 7 T. R. 467; 8 T. R. 143, 

By 1 & 2 Geo, 4. c. 41. the court by which judgment 
ought to be pronounced on conviction for any public nui- 
sance, is authorized to award such costs to the prosecutor as 
shall be deemed proper and reasonable, to be paid by the 


_ party convicted. By §2, such court, without the consent 


of the prosecutor, may make order to remedy the grievance 
by altering the construction of the furnace, where the nui- 
sance arises from furnaces used in the working of steam-en- 
gines : but by § 3. the act as to costs and alterations is not to 
extend to the furnaces of steam-engines used pk for sink- 
ing mines or smelting ores, &c. And see post, I 


IV. As common or public nuisances are such inconvenient 
or troublesome offences which annoy the whole community 
in general, and not merely some particular person, they are 
therefore indictable only, and not actionable; as it would be 
unreasonable to multiply suits by giving every man a separate 
right of action for what damnifies him in common only with 
the rest of his fellow-subjects. 4 Comm. e. 13. p.167; 
5 Rep. 73; 1 Inst, 56; 1 Vent. 208. And as the law gives 
no private remedy for any thing but a private wrong, there- 
fore no action lies for a public or common nuisance, but an 
indictment only, because the damage being common to all 
the king’s subjects, no one can assign his particular propor- 
tion of it, 3 Comm, c.18. p. 219. Foc thivresita no penken 
natural or corporate can have an action for a public nuisance, 
or punish it; but only the king in his public capacity of 
supreme governor and pater familias of the kingdon. Vaugh. 
341, 2. Yet this rule admits of one exception; where a 
private person suffers some extraordinary damage beyond the 
rest of the king’s subjects by a public nuisance, in which 
case he shall have a private satisfaction by action. As if by 
means of a ditch dug across a public way, which is a common 
nuisance, a man or his horse suffer an injury by falling 
therein ; .there, for this particular damage, which is not 
common to others, the party shall have his action. 1 Jnst. 
56; 5 Rep. 78. So if by reason of a pit dug in a highway, 
a man for whose life I held lands, is donned or my ser- 
vant falling into it receives injury, whereby I lose his ser- 
vice, &c.; for this special damage, which is not common to 
other persons, action lies, 4 Rep. 18; 5Rep.73; Cro. Car. 
446; Vaugh. $41; 4 Bulst. $44, But a modern authority 
says, the injury must be direct, and not consequential, as b; 
being delayed in a journey of importance. Bull. N, P. 
p. 26; but see c. 7. p.78. And where the inhabitants of a 
town had, by custom, a watering place for their cattle, which 
was stopped by another, it has been held that any inhabitant 
might have an action against him, otherwise they would be 
without remedy, because such a nuisance is not common to 
all the king's subjects, and presentable in the leet, or to be 
redressed by presentment or indictment in the quarter ses- 
sions. 5 Rep. 73; 9 Rep. 103. 

It is said both of a common and private nuisance, that they 
may be abated or removed by those who are prejudiced b; 
them, and they need not stay to prosecute for their removal. 
2 Lil. Abr. 244; Wood's Inst. 443. Also if a house be on 
the highway, or a house hang over the ground of another, 
they may be pulled down ; but no man can justify the doing 
more damage than is necessary, or removing the materials 
farther than requisite. 1 Hawk, P. C.c. 75, 76; Stra, 680, 

Also, if a man hath abated or removed a nuisance which 
offended him, in this case he is entitled to no action, for he 
had choice of two remedies; but having made his election of 
one remedy, he is totally precluded from the other. 3 Comm. 
c. 18. p. 220; cites 9 Rep. 55. See also F. N. B. 185; 
2 Rol. Abr. 745. But this apparently admits of some qua- 
lification ; for the party's right of action might attach before 
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the removal ; and in another case it is said, there is a 
ence between an assize for a nuisance (now abolished), 4 
an action on the case ve st); for the first was to al 
the nuisance, but the last is not to abate it, but to reco 
dama; therefore if the nuisance be removed, the pla 
is entitled to his damages which accrued before ; and th 
it is laid with a continuando for a longer time than the p! 
tiff can prove, he shall have damages for what he ean prov 
before the nuisance was removed. 2 Mod. 253. 
This abatement or removal of nuisances is classed } 
Blackstone among the species of remedy, allowed by l 

through the mere act of the party injured. 3 Comm. @ 
This abatement, removing, or taking away, may be perform 
by the party aggrieved by the nuisance, so as he commits 
riot in the doing it. 5 Rep.101; 9 Rep. 55. Ifa house 
wall is erected so near to mine that it stops my ancient 
which is a private nuisance, I may enter my neigh! 
lands and peaceably pull it down, Salk, 459, Or if 
gate be erected across the public highway, which is a ¢ 

nuisance, any of the king’s subjects passing that way ™ 
cut it down and destroy it. Cro. Car, 184, And the re 
why the law allows A private and summary method | 
doing oneself justice, is because injuries of this kind, whl 


obstruct or annoy such things as are of daily conve 
it K 











































and use, require an immediate remedy, and cannot wal 
the slow progress of the ordinary forms of justice, 3 
When the nuisance is caused by the misfeasance or 
feasance of another, the party injured may in, general al 
it immediately, and without any previous notice or requ 
but if the nuisance be merely continued by a party whol 
not erect it, or when it consists of omission, he should be” 
quested to remove it before the injured party can Mi 
abate. 2B. § C. 302; 3D. § R. 556, S.C. And see 
as to the abating of private nuisances, 1 Chitty’s Gem 
of the Law, 649. 

With respect to the redressing of private nuisances bY © 
course of law, the remedy by suit is by action on the 
for damages, in which the party injured. shall only recott 
satisfaction for the injury Tante but cannot there? 
move the nuisance, However, every continuance of a nuii 
is held to be a fresh oné, and therefore a fresh action Wil 
and very exemplary damages will probably be given, i 
one verdict against him ths defendant has the hardi 
continue it, 2 Leon. pl. 129; Cro. Elix. 402. a 

On the principle that the continuation of a nuisance 1 
it were, a new nuisance, where a nuisance is erected Hi 
time of the devisor, and continued afterwards by the e 
an action may be maintained against the latter, 2 Zeot 
Cro. Car, 281. Buta plaintiff may declare both wi 
for erecting and continuing, the other for continuing 
though the latter method is sufficient in any case. t 
If one hath freehold land adjoining to the highway 
he encroach part of the way, and lay lands to it, Ae 
dying, it tomes to his heir, if he continues it, though of 
nothing else, he may be indicted for the continuance 
nuisance. Rol. Abr. 137. So where a man erects a M 
and then lets it, the continuance by the lessee has bee" g 
a nuisance, and an action lies against him. Cro. dats 
Moor, 353. And see 1 Mod, 54; 3 Salk, 248. sonli 

Also if a person assigns his lease with a nuisance, Atl 
against him for continuing it, because the lease was 
ferred with the original wrong, and his assignment 6% | 
the continuance ; besides he hath a rent as considerato 
the continuance; therefore he ought to answer the 
occasioned by i 


2 Salk. 460; 2 Cro, 272, 555+ 

‘The law, in order to give relief to the injured, forme, 

vided two other actions, the assize of nuisance and the i 
quod permittat prosternere ; which not only gave the a 

satisfaction for his injury past, but also struck at 1 

and removed the cause itself, the nuisance that oct 





































the injury. These two actions, however, could 
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ht by the tenant of the freehold, so that a lessee for 
Was confined to his action upon the case, Finch’s L. 


na size of nuisance was a writ wherein it was stated 
Os the party injured complained of some particular fact 
€ ad nocumentum liberi tenementi sui; and therefore com- 
manding the sheriff to summon an assize, that is, a jury, and 
peh the premises, and have them at the next commission of 
Andap tat justice may be done therein, F. N. B. 183. 
nA ÍË the assize was found for the plaintiff, he should have 
ftdgment of two things; lst, to have the nuisance abated; 
fact to recover damages, 9 Rep. 55, An assize of nui- 
nce lay against the very wrong-doer himself who levied or 
e nuisance, and did not lie against any person to whom 
aliened the tenements whereon the nuisance was situ- 
b his was the immediate reason for making that equit- 
a a Provision in stat, West, 2. 13 Edw. 1. c. 24, for granting 
ar writ in casu consi 











imili, where no former precedent 
the be found. The statute gave the form of a new writ 
this case, which only differed from the old one in stating 
le Wrong-doer and the alienee both raised the nuisance ; 


hb continuation, as was before said, is a fresh nui- 


; Before this statute, the party injured, upon any alienation 
e land wherein the nuisance was set up, was driven to 
ico permittat (iste which was in the nature of a 
of right, and therefore subject to greater delays. 2 Jnst. 

qep 8 Was a writ commanding the defendant to permit 

he yal want to abate the nuisance complained of, and unless 
ty Permitted, to summon him to appear in court, and 
W "tegen why he would not. F. N. B. And this 
iad as well for the alienee of the party first injured, as 

t the alienee of the party first injuring. 5 Rep. 100, 
nd the plaintiff should have judgment therein to 
the nuisance, and to recover damages against the de- 































Beth these actions of assize of nuisance and of quod per- 
tothe 2aternere have long been obsolete, having given way 
f 36, petion “on the case; and by the 3 &4 Wm. 4. c. 27. 
ey are abolished, 
nent Action on the case, as was before observed, no judg- 
ith be had to abate the nuisance, but only to recover 
S; and there is therefore now no proceeding at law 
Wt ay ve man may obtain a judgment to abate a nuisance ; 
A huisan man is liable to a fresh suit for a continuance of 
a ms su the remedy afforded by an action on the case 
icient, as the damages awarded in repeated actions 
itge gf 8th compel the most obstinate man to remove the 
Whe, Complaint, 
Others à Party cannot himself, or with the assistance of 
bate a private nuisance, and in an action on the 
O get iq, procuring him the desired relief, his only course 
ity, oe it seems to be by an application to a court of 
belon ich after a verdict at law finding the nuisance, and 
ee 1 Cox, 102; 2 Ves. 












» Will cause it to be removed. 
See fin 





TEL RECORD, The plea of a plaintiff that there 
Yecord, on the defendant's alleging matter of 
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t 


Such 













NYA 


record, in bar of the plaintiff’s action. 
cord, 

It is sometimes the plea of a defendant, as in action on a 
judgment, &e. 

1f a record be asserted on one side to exist, and which is 
denied by the opposite party under the form of traverse, that 
there is no such a record remaining in court as alleged, the 
issue thus raised is called an issue of nul tiel record, and the 
court awards in such case a trial by inspection and examina- 
tion of the record. See further Record. 

NUL TORT, Plea of. A plea in a real action, i. e. that 
no wrong was done, and a species of the general issue. See 
Pleading. 

NULLUM ARBITRIUM. The usual plea of the de- 
fendant prosecuted on an arbitration bond, for not abiding by 
an award ; that there was no award made. See Award. 

NULLITY. Is where a thing is null and void, or of no 
force, Lit, Dict. 

NUMERUM. Civitas Cant’ reddit 24l. ad numerum, 
i. e. by number or tale, as we callit, Domesday. 

NUMMATA. The price of any thing, generally by 
money; as denariata denoteth the price of a thing by com- 
putation of pence, and librata by computation of pounds. 

NUMMATA TERR. Is the same with denariatus 
terre, and thought to contain an acre. Spelman. 

MUS. A piece of money or coin among the 
Romans; and it is a penny according to Matth, Westm. sub 
anno 1095. 

NUN, nunna.] A consecrated virgin or woman, who by 
vow has hound herself to a single and chaste life, in some 
place or company of other women, separated from the world, 
and devoted to the service of God by prayer, fasting, and 
such like holy exercises; it is an Egyptian word, St. Jerome 
si 


See Failure of Re- 


ays. 

By Westm. 2. 13 Ed. 2. c, 34. the punishment of three years’ 
imprisonment, &e. was imposed for taking a nun from her 
convent. 


NUNCIUS. A nuncio, or messenger, servant, &e. The 
Pope's nuncio was termed legatus pontificis; a legate. See 


Legate. 
UNCUPATIVE WILL, See Will, 

NUPER OBIIT. Was a writ that lay for a sister and co- 
heir, deforeed by her coparcener of lands or tenements, 
whereof their father, brother, or any other common ancestor 
died seised of an estate in fee-simple ; for if one sister de- 
forced another of land held in fee-tail, her sister and co-heir 
should have a formedon against her, &c. and not a nuper 
obiit; and where the ancestor, being once seised, died seised, 
not of the possession, but the reversion, in such a case a writ 
of rationabili parte lay. Reg. Orig. 226; F. N. B. 1975 
Terms de Ley; Finch. L. ` 

This writ of nuper obiit is now abolished. See Limitation 
of Actions, III. See also Assize of Mort d' Ancestor ; which 
is likewise abolished. 

NURSERY GROUND. See Gardens. 

NURTURE, Guardian for. This is, of course, the father 
or mother, until the infant attains the age of fourteen Me 
and in default of father or mother, the ordinary usually as- 
signs some proper person. Co. Lit. 88; Moor, 788 ; 3 Rep. 
38; 2 Jones, 90; 2 Lev, 163.. See further Guardian, 1. 2. 

NYAS, Nidarius accipiter.] A hawk or bird of prey. 
Litt, Dict. 
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OATH. 


The seven Antiphones, or alternate hymn of seven 

verses, &c, sung by the choir in the time of Advent, 
was called O, from beginning with such exclamation. In the 
statutes of St. Paul's church in London, there is one chapter 
De faciendo O. Liber Statut. MS. f. 86. 

ATH, Sax. eoth, Lat. juramentum.) An affirmation or 
denial of any thing before one or more persons who have au- 
thority to administer the same, for the discovery and advance- 
ment of truth and right, calling God to witness that the testi- 
mony is true; therefore it is termed sacramentum, a holy 
band or tie: it is called a corporal oath, because the witness 
when he swears lays his right hand on the Holy Evangelists, 
or New Testament. 3 Inst. 165, 

There are several sorts of oaths in our law; viz. Jura- 
mentum promissionis, where oath is made either to do, or not 
to do such a thing: Juramentum ora when a person 
is charged with any matter by bill in Chancery, &c, ; Jura- 
mentum probationis, where any one is produced as a witness, 
to prove or disprove a thing : and Juramentum triationis, when 
any persons are sworn to try an issue, &c. 2 Nels. 1181. 

AT oaths must be lawful, allowed by the common law, or 
some statute ; if they are administered by persons in a pri~ 
vate capacity, or not duly authorized, they are coram non 
judice, and void; and those administering them are guilty of 
‘a high contempt, for doing it without warrant of law, and 
punishable by fine and imprisonment, 8 Inst. 165; 4 Inst. 
278; 2 Roll. Abr. 277. 

One who was to testify on behalf of a felon, or person 
indicted of treason, or other capital offence, upon an indict- 
ment at the king’s suit, could not formerly be examined on 
his oath for the prisoner against the king, though he might 
be examined without oath; but by the 1 Ann, 2. c. 9. wit- 
nesses on behalf of the Heat upon indictments are to be 
sworn to depose the truth in such manner as witnesses for the 
king; and if convicted of wilful perjury, shall suffer the 
punishment inflicted for such offences, 

The evidence for the defendant in an appeal (now abo- 
lished), whether capital or not, or on indictment or infor- 
mation for a misdemeanor, was to be on oath before this 
statute. 2 Hawk. P. C. 

‘A person who is to be a witness in a cause may have two 
oaths given him, one to speak the truth to such things as the 
court shall ask him concerning himself, or other things which 
are not evidence in the cause; the other, to give testimony in 
the cause in which he is produced as a witness; the former 
is called the oath upon a voir (vrai) dire. 

Tf oath be made against oath in a cause, it is a non liquet 
to the court which oath is true; and in such case the court 
will take that oath to be true which is to affirm a verdict, 
judgment, &e. as it tends to the expediting of justice. 2 Lil, 
Abr, 247. 

A voluntary oath, by consent and agreement of the parties, 
is lawful as well as a compulsory oath; and in such case, if 
it is do a spiritual thing, and the party fail, he is suable in 
the ecclesiastical court, pro læsione fidei ; if to do a temporal 
thing, and he fail therein, he may be punished in B. R. Ad- 
























OATHS. 


judged on assumpsit, where, if the defendant would mis 
ath before such» person, the plaintiff promised, ici 
Car. 486; 3 Salk. 248, 
By the common law, officers of justice are bound to 
an oath for the due execution of justice. Trin, 22 Ci 
B.R. Though if promissory oaths of officers are b 
they are not punished as perjuries, like unto the bre 
assertory oaths; but their offences ought to be pi 
with a severe fine, &c. Wood's Inst. 412. F 
Anciently, at the end of a legal oath, was added, So 
me God at his holy dome, i. e, judgment; and our ano 
did believe that a man could not be so wicked as to call 
to witness any thing which was not true; but that if any 
should be perjured, he must continually expect 
would be the revenger; and thence probably puree 
criminals by their own oaths, and for great offences by 
oaths of others, were allowed, Malmsb. lib. 2. 0.63 
Hen. 1. c. 64, 

By the 6 Geo. 4. c. 87. § 20. consuls at foreign parts mi 
administer oaths or take affirmations, and do acts Wl 
may be performed by notaries. 










y1 & 2 Will. 4. c. 4, a great variety of oaths 
affirmations in the customs and excise departments 
abolished, and declarations substituted, But this 
repealed as to the customs by the 8 & 4 Will, 4. c, 50 

Quakers, Moravians, and Separatists, are now in alll 
relieved from the necessity of taking oaths, See @ 
Separatists. 

For the offence of uttering profane oaths, see $ 
And see further, Evidence, ors, Be 

OATHS, UNLAWFUL. in 1797, in consequence 
alarm excited by the mutiny at the Nore, and with a 
check the attempts then made to induce the soldiery % 
as sailors to enter into seditious conspiracies, the 37 @ 
c. 128. was passed. By this statute persons admini 
or aiding, or present at and consenting to the adminis, 
of any oath or engagement purporting or intended to bini 
person taking the same to engage in any mutinous oF n 
purpose ; or to disturb the public peace; or being sag 
association, society or confederacy for any such purpo% 
obeying the orders or commands of any committee OF 
of men not lawfully constituted; or of any leader on 
mander, or other person not having authority by law. n 
purpose ; or not informing or giving evidence against a 
associate, confederate, or other person ; or not re’ 
discovering any illegal act done or to be done; or any 
oath or engagement which may have been admini 
tendered or taken; are declared guilty of felony, PW" 
with transportation for seven years. 

And every person who shall take any such oath of 
ment, not being compelled thereto, is also declared 8% 
felony, and subject to the same punishment. h 

By § 5. any engagement or obligation whatsoevet © 
deemed an oath within the act, and whether the sati yia 
be actually administered’ by any person, or taken 
person without administration. 
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T3 52 Geo. 8. c 104. the provisions of the 37 Geo. 3. 
+ Were extended, and it was made a capital felony for 

J. person to administer, &e. any oath binding the person 
ìt to commit treason, murder, or any capital felony; 

the person taking such oath is declared guilty of felony, 

ìs liable to be transported for life. 

y § 5. any engagement or obligation in the nature of an 

» 1S to be deemed an oath within the act. 


By the 39 Geo. 3. c. 79. and the 57 Ge 
Its wi 





















3. c. 19. enact- 
assemblies, made against unlawful combinations and seditious 
telver ies, the members whereof were required to bind them- 
aia, by Oaths, and such oath were declared to be unlawful 
the 87 Geo. 3. c. 123. See these statutes more fully 
‘Alt Vag the title of Seditious Societies 
“dire OUgh the preamble of the 87 Geo, 3. c. 123. is mainly 
against combinations for purposes of sedition and 
in wit a the enacting part extends to all illegal associations 
“Gat ner oaths are administered of the nature described in 
‘pin a Therefore, where an associated body of men con- 
“lation together to raise the price of wages, and to make regu- 
ms in a particular pradei was then an illegal act), and 
tered an oath binding the individual not to reveal 
\ conspiracy, the offence was held to be within the above 
è 6 East, 419, 
in the recent case of the Dorsetshire Labourers, where 
Soners were charged in the indictment with adminis- 
ag oath not to reveal an unlawful combination; an 
T t to reveal an illegal oath; and an oath to obey the 
i ofa body of men not lawfully constituted; they were 
| Guilty under the same act, and were sentenced to 
B yon transportation, 

50 Geo, 8, c, 102. persons in Ireland administering or 
‘the act) any oath for various unlawful purposes (stated in 
lifa, a4 Ste declared felons, punishable by transportation for 

OF seven, etsons taking any such oath felons transportable 
By the years, 

ks e above acts, persons compelled to take such oaths, 
vith Hot justified or excused, unless they declare the same 
tig op teen days in England, and ten in Ireland) to some 
Minipa, ?®C® Se AN aiders and abettors are declared 


OATHS 
Chancellor 
Mer, & 
3, 


T Eedlesiastieat 


heir py, &e. 
‘fy tsa bein 





eted 
Mutiny, 























To tue Government, As to the oaths of the 
ages of both benches, Barons of the Exche- 
c. Clerks in Chancery, and the Cursitors, see 14 
"l,e. 5; 18 Edw. 3. st. 4, 5; 20 Edw, 3. c. 1, 2, 8. 

















6, the coronation oath was altered and 
The oaths of allegiance and supre- 
gated, and others appointed to be taken and 
"7 He Pain of disability, &e. by 1 W. § M. c. 8; 
+ 8, e. 27. 
tnd: 8. ©. 6. all that bear offices in the government, 
o maembhers of the House of Commons, ecclesiastical 
Means 4 embers of colleges, school-masters, preachers, 
ctor, G aw, counsellors, attornies, solicitors, advocates, 
Persong are enjoined to take the oaths of allegiance ; 
te their lecting or refusing are declared incapable to 
pg tty, p Sfices and employments, disabled to sue in law 
ASY or gee be guardian, executor, &c. or to receive any 
t hung Ced of gift, to be in any office, &c. and to forfeit 

ndreq 

eed Pounds, 


to poxtends i 
“Ne ali e Ar and other parish officers, 
alteration 22, obliges the receiving the abjuration oath, 























OATHS. 


The oath of allegiance, as administered for upwards of six 
hundred years, contained a promise “to be true and faithful 
to the king and his heirs, and truth and faith to bear of life 
and limb and terrene honour, and not to know or hear of 
any ill or damage intended him, without defending him there- 
from.” See Mirr. c. 3. § 35; Fleta, 3, 16; Britt. c. 295 
7 Rep. Calvin’s Ca. 6. Upon which Sir M. Hale makes this 
remark : that it was short and plain, not entangled with long 
and intricate clauses or declarations, and yet is comprehensive 
of the whole duty from the subject to his sovereign. 1 Hal. 
P. C. 68, But at the Revolution, the terms of this oath being 
thought perhaps to favour too much the notion of non-resist- 
ance, the present form was introduced by the convention 
parliament, which is more general and indeterminate than 
the former; the subject only promising “ that he will be 
faithful, and bear ¿rue allegiance to the king,” without men- 
tioning “his heirs,” or specifying the least wherein that alle- 
sjinoce consiats: (kal oth of aipin a pes pally eal 
lated as a renunciation of the pope’s pretended authority ; and 
the Oath of Abjuration, as inroad by 13 Will. 3. e. 6. and 
regulated by 6 Geo. 3. ¢. 53. very amply supplies the loose 
and general texture of the oath of allegiance; it recognizing 
the right of majesty, derived under the Act of Settlement ; 
engaging to support him to the utmost of the juror’s power 
promising to disclose all traitorous conspiracies against him, 
and expressly renouncing any claim of the descendants of 
the late Pretender, in as clear and explicit terms as the 
English language can furnish. This oath must be taken by 
all persons in any office, trust, or employment; and may be 
tendered by two justices of the peace to any person whom 
they shall suspect of disaffection. 1 Geo. 1. st, 2. c, 135 
6 Geo. 3. ¢. 53, And the oath of allegiance may be tendered 
to all persons above the age of twelve years, whether natives, 
denizens, or aliens, either in the court-leet of the manor, 
or in the sheriff's tourn, which is the court-leet of the county. 
2 Inst. 121; 1 Hal. P. C. 64; and see 1 Comm. 367, 368. 

By 1 W. & M. c. 8. persons of eighteen years of age 
refusing to take the new oaths of allegiance on tender by the 
proper magistrate, are subject to the penalties of a prarmunire. 
yet by 7& 8 W. 8. c. 24, serjeants, counsellors, proctors, 
attornies, and all officers of courts practising without having 
taken the oaths of allegiance, are guilty of a praemunire, 
whether the oaths be tendered or not. See 4 Comm. 116, 
7. 

By the 10 Geo. 4. ©. 7, § 10. Roman Catholics may hold 
any offices, civil or military, and places of trust or profit 
under his majesty, and exercise any other franchise (except 
as therein mentioned), on taking the oath therein given 
instead of the oaths of allegiance, supremacy, and abjura~ 
tion, and instead of such other oaths as were then by law 
required to be taken for the purpose aforesaid by Roman 

See this act more fully stated under the title Roman 










By several acts of Eliz, Jac. 1, and Will. & Mary, the 
oaths of allegiance and supremacy were required to be taken 
by all members of parliament, before the lord steward or his 
deputy, before they took their seats. And by the 30 Car. 2. 
c. 1, the same oaths were required to be taken at the table in 
the house before any member should sit or vote. This 
needless repetition of the same oaths is now put an end to 
by the 1 & 2 Will. 4, e. 9. by which the acts requiring the 
said oaths to be taken before the lord steward or his deputy, 
are repealed. See further, Parliament. 

In every session of parliament acts are passed for indem- 
nifying persons who have omitted to qualify themselves for 
after and promotions within the time limited by law, and 
for allowing further time for that purpose. 

These annual indemnity acts are prospective as well as re- 
trospective, and extend to those who may be in default during 
the time for which they are made, as well as those who have 
incurred penalties before they passed, 2 B § C. 34. 
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See further on the subject of oaths, tits. Nonconformist, Non- 
juror, Parliament, Quakers, Roman Catholics, Separatists, pry 

OBEDIENTIA. In the canon law is used for an office, 
or the administration of it; whereupon the word obedientales, 
in the provincial constitutions, is taken for officers under 
their superiors. Can. Lan, c. 1. ‘And as some of these 
offices consisted in the collection of rents or pensions, rents 
were called obedientice : quia colligibantur ab obedientilibus. 
But though obedientia was a rent, as appears by Hoveden, in 
a general acceptation of this word, it extended to whatever 
was enjoined the monks by the abbot; and in a more re- 


__ strained sense, to the cells or farms which belonged to the 


abbey to which the monks were sent, vi ejusdem obedientice, 
either to look after the farms, or to collect the rents, &c. 
See Mat. Paris, Ann. 1213. 

OBIT, Lat.) Signifies a funeral solemnity or office for 
the dead, most commonly performed when the corpse lies in 
the church uninterred : also the anniversary office. 2 Cro. 
51; Dyer, 343. The anniversary of any person's death was 
called the obit; and to observe such day with prayers and 
alms, or other commemoration, was the keeping of the obit. 
In religious houses they had a register wherein they entered 
the obits or obitual days of their founders or benefactors, 
which was thence termed the obituary. The tenure of obit, 
or obituary, or chantry lands, is taken away and extinet by 
1 Edm. 1, 6, e. 4. 

OBJURGATRICES. Scolds, or unquiet women, punished 
with the cucking-stool. MS. LL, Lib. Burg, Ville de Mont- 
gomery temp. Hen, II. See Castigatory. 

OBLATA. Gifts or offerings made to the king by any of 
his subjects, which in the reigns of King John and King 
Henry LII, were so carefully heeded, that they were entered 
into the Fine Rolls under the title of Oblata; and if not 
paid, esteemed a duty, and put in charge to the sheriff. 
Philips of Purveyance, 

In the Exchequer it signifies old debts, brought as it were 
together from precedent years, and put on the present sherifi’s 
charge, Pract. Lachey. 78. 

OBLATIONS, oblationes.) Offerings to God and the 
church, See Spelm. de Concil, tom. 1. p. 393. 

The word is often mentioned in our law books; and for- 
merly there were several sorts of oblations; viz. oblationes 
altaris, which the priest: had for saying mass; oblationes de- 
functorum, which were given by the last wills and testaments 
‘of persons dying to the church; oblationes mortuorum, or 
funerales, given at burials; oblationes peenitentium, which were 
given by persons penitent ; and oblationes pentecostales, &e. 

The chief or principal feasts for the oblations of the altar 
were All Saints, Christmas, Candlemas, and Easter, which 
were called oblationes quatuor principales ; and of the custo- 
mary offerings from the parishioners to the parish priest, so- 
Jemnly laid on the altar, the mass or sacrament offerings 
were usually three-pence at Christmas, two-pence at Easter, 
and a penny at the two other principal feasts. Under this 
title of oblations were comprehended all the accustomed dues 
for sacramentalia or Christian offices; and also the little sums 
paid for saying masses and prayers for the deceased. Ken- 
nelt's Gloss. See Offerings. 

Oblationes funerales were often the best horse of the de- 
funct, delivered at the church gate or grave to the priest of 
the parish ; to which old custom we owe the origin of mor- 
tuaries, &e. And at the burial of the dead, it was usual for 
the surviving friends to offer liberally at the altar for the 
pious use of the priest, and the good estate of the soul de- 
ceased, being called the soul-sceat. In North Wales this 
usage still prevails, where at the rails of the communion-table 
in churches is a tablet conveniently fixed to receive the mo- 
ney offered at funerals according to the quality of the de- 
ceased; which has been observed to be a providential aug- 
mentation to some of those poor churches. Kennett’s Gloss. 
‘At first the church had no other revenues beside these obla- 








OCCUPANT. 


tions, till in the fourth century it was enriched with lan 
other possessions. Blount. See Mortuary. » 

Oblations, &c. are in the nature of tithes, and may, be su 
for in the ecclesiastical courts, and it is said are includi 
in the act 7 & 8 Will. 3. c. 6. for recovery of small 
under 40s. by the determination of justices of peaces 
See Tithes. 

OBLIGATION, Obligatio.] A bond, containing a pent’ 
with a condition annexed for payment of money, performall 
of covenants, or the like; it differs from a bill, which 
generally without a penalty or condition, though a bi 
be obligatory. Co. Lit. 172. See Bond. 

Obligations may also be by matter of record; as sti 
and recognizances, to which there are sometimes added 
feasances, like the condition of an obligation; but wh 
obligation is simple, or single, without any defeasance oF cd 
dition, it is most properly called so. 2 Shep. Abr. 475. 
OBLIGOR. He who enters into an obligation; as o 
is the person to whom it is entered into. > 
Before the coming in of the Normans, 
were made firm with golden crosses, or 

But the Normans began the mal 
























and bargain, without script, charter or deed, only wit 
landlord’s sword or helmet, with his horn or cup; am 
tenements were demised with a spur or currycom>s 
bow or with an arrow. Cowell. See Bond, Deed, IL. 6, 
OBLATA TERRÆ. According to some accounts 
an acre of land; but others hold it to be only half a pai 
Spelm. Gloss. os 
OBREPTION. The obtaining a gift of the king 
false suggestion. Scotch Dict. : 
OBVENTIONS, Obventiones.) Offerings or tithes 
oblations, obventions, and offerings are generally the 
thing, though obvention has been esteemed the most 
prehensive. See Oblations, Tithes. h 
OCCASIO. Is taken for a tribute which the lord imf 
on his vassals or tenants; propter occasiones belloniti 
aliarum necessitatum. Fleta, lib. 1. c. 24. Rather © 
or aont of such imposition. 
OCCASIONARI. 
ments, or occasional penalties. 
Fleta, Ita quod ipsi vigilatores non occasionentur, 










Edw, 2. anno 2 
Lib, 1 


par. T. 
s OCCASIONES. Assarts, whereof Manwood spe 
large; the word is derived ab occando, i. e. harrowing; 
breaking clods. See Spelman's Glossary, v. Essartuti 
Niger Scac. par. 1. cap. 19. and ante, Assart. th 
OCCUPANT, He who first gets possession of # 
An island in the sea, precious stones on the sea-sl0n 
treasure discovered in a ground that has no particular Oy 
by the law of nations belong to him who finds them am 
the first occupation of them. Treat. Laws, 342. 
Tun Law or Occurancy is founded upon 
nature, viz. Quod terra manens vacua occupanti concer” vy 
as, upon the first coming of the inhabitants to a new © 
he who first enters upon such part of it and man 
ains the property ; (as is now used in Cornwall, 80+ 5 
laws of the Stannaries, under certain regulations pei 
it is the actual possession and manurance of the HN. go 
was the first cause of occupancy, and consequently 
gained by actual entry. Sid. $47. he 
Where a man finds a piece of land which no Samer 
cesses, or hath title unto, and enters upon the 
gains a property, and a title by occupancy ; 
of gaining property of lands has long since been Ca 
in England ; for lands now possessed without any fig, 
the crown, and not in him who first enters. Sidi” 
























put this, 

















However, the mere prior occupancy of land, ho 








OCCUPANT. 


gives a good title to the occupier, whereupon he may 
er as plaintiff’ against all the world, except such as can 
‘Move an older and better title in themselves. 4 Taunt. 547 ; 

Th 2 Saund. 111; and 8 East, 356. 
pute true ground of occupancy is, that anciently all trials 
s were by real actions, therefore he who had the free- 
d was one to whom the law had a special regard. The 
ent law, for many reasons, did not allow leases for above 
ty years, till the 21 Hen. 8. e. 15. Besides, there was 
too, that not only he who had right paramount, might 
ow how to try his action, but that the lord might know 

to avow for his services (which were considerable things 
rly) he ought to know who was his tenant, therefore 
law provided there should be a person on whom he 
See Cart. 57; 1 Sid, 846: 1 Lev. 202. Gray 



























«It could not go, not being an estate of inheritance, but 
àn estate for another man's life; which was not de- 
ible to the heir unless he were specially named in the 
ote? and the executors of A. could not have it as it was 
An estate testamentary, that it should go to the executor 
ods and chattels ; so that in truth no man could entitle 
'self unto those lands; therefore the law preferred him 
ist entered, and he was called occupans, and should 
Omg’ land during the life of B. paying the rent, and per 
mB the covenants, &e, Bac. Elem. 1. And not only 
t pur terme d'autre vie died, living cestui que vie; but if 
for his own life granted over his estate to another, and 
tee died before him, there should be an occupant. 
“The (tls 388. 
A ie title by general occupancy of estates pur autre vie 
Gon g rersaliy prevented by 29 Car 3. § 12; 
MY cutive e 20, § 9. The first statute enacts, that estates 
re vie shall be devisable; and if not devised, charge: 

In the hands of the heir as assets by descent where the 
s on him as special occupant; and if he is not en- 
8 such, shall go to the grantee’s executors or admi- 
tS, and be assets. On this statute a doubt arose 

































a general occupant. See 12 Mod. 10: 

n to the second statute, which expressly makes 
us, in case of intestacy, distributable as personal 
7; parce farther as to occupancy, 2 Comm. 258; Haugh. 
lates, pp, °° Occupancy and Estates, R, 2, 3; Com. Dig. 







By the ` 
Ti old law no right of occupancy was allowed where 
h had the reversion of the PAN for the reversioner 
“qual right with any other man to enter upon the 
spepiession ; and where the king's title and a subject's 
g theren King’s shall be always preferred; against the 
fore, there could be no prior occupant, for nullum 
tbiect, wea regi. A Inst. 4 Xna even in the case of a 
M his hei the estate pur autre vie been u 
ght anit during the life of cestui que vie, there the heir 
Wau Still may enter and hold possession, and is called 
the nape occupant ; as having a special exclusive right, 
hæres, of the original grant, to enter upon and occupy 
Bh sop Jacens during the residue of the estate grantes 
ety Ne have thought him so called with no very great 
> ANd that such estate is rather a descendible free- 
eae 201, See 2 Comm. c. 16. p. 259. 
“tutes above mentioned, though the title of com- 









ranted to a man 













OCCUPANT. 


mon or general occupancy is utterly extinct and abolished, 
yet that of special occupancy by the heir at law continues to 
this day ; such heir being held to succeed to the ancestor's 
estate, not by descent, for then he must take an estate of in- 
heritance; but as an occupant specially marked out and ap- 
pointed by the original grant. And it seems (notwithstanding 
the opinion of Blackstone to the contrary) that these statutes 
extend to cases of incorporeal hereditaments; although, as 
has been already noticed, before the statute no common oc- 
cupancy could be had of such incorporeal hereditaments. See 
2 Comm. c, 16. p. 260; and Christian's note there; and 3 
P. Wms. 264—6, with Cox's notes. 

Thus in a recent case it was held, that a rent charge pur 
autre vie, if the grantee die, living the cestui que vie, goes to 
the grantee’s executor, although not named in the grant, 
7 Bing. 178. 

Where the tenant of lands granted to him and his heirs 
pur autre vie devised them to A. B. without saying more, 
and A. B, died in the lifetime of the cestui que vie, it was 
held that the heir of the devisor took the lands as special 
occupant. 8 B. § C. 296. 

‘As to the occupancy of leaseholds for lives limited to ex- 
ecutors, administrators, and assigns, see 7 Ves, 425, 

A man cannot, however, be an occupant but of a void 
possession; and it is not every possession of a person en- 
tering that can make an occupancy, for it must be such as 
would maintain trespass without farther entry. Vangh, 191, 
192; Carter, 65; 2 Keb, 250. 

It has also been held, that there could be no occupancy by 
any person of what another has a present right to possess ; 
and there cannot be an occupant of a copyhold estate. Vaugh. 
190; Mod. Ca, 66; 1 Inst. 41. So in a recent case it was 
decided that there ean be no general occupancy of copy- 
holds, since the frechold is always in the lord, and the 
29 Car, 2. e. 3. and 14 Geo. 2, c. 20, domot apply to copy- 












of alien enemie: 
by public authority, and to goods brought into the country 
ien enemy after a declaration of war without a safe 

See Alien, and also Insurance, II. 2. The persons 
of prisoners till their ranson is paid; and perhaps in some 
cases negro slaves. See Slaves, 2. Any thing found which 
does not come under the description of naif, estrays, wreck, 
or treasure-trove, See those titles. 8, The benefit of the 
elements of light, air, and water, as far as they are pre- 
viously unoccupied, or as they may be occupied without in- 
jury to another. See Nuisance. 4. Animals feræ nature, 
‘under the restrictions of the Game Laws, See that title. 5. A 
special personal property in corn growing on the ground, or 
other emblements ; though the title to these, as Mr. Christian 
observes, is rather the continuation of an inchoate, than the 
acquisition of an original right. See Emblements. 6,7. Pro~ 
perty arising by accession and confusion of goods; as to the 
former of which a little shall be said presently. As to the 
latter, see Confusion, property by. 8. Literary property; see 
that title. 

In some cases where the laws of other nations give a right 
by occupancy, as in lands newly created by the rising of an 
island in the sea or in a river, or by the alluvion or derelic~ 
tion of the waters; in these instances the law of England 
assigns them an immediate owner, For Bracton says, that 
if an island arise in the middle of a river, it belongs in com- 
mon to those who have lands on each side thereof, but if it 


























be nearer to one bank than another, it belongs only to him 
who is proprietor of the nearest shore. Bract. l. 2. ©. 2. 





OCCUPANT. 


Yet this seems only to be reasonable, where the soil of the 
river is equally divided between the owners of the opposite 
shores; for if the whole soil is the freehold of any one man, 
as it usually is whenever a several fishery is claimed, there 
it seems just (and so is the constant practice) that the eyotts 
or little islands, arising in any part of the river, shall be the 
property of him who owneth the piscary and soil. Salk. 
637. However, in case a new island rise in the sea, though 
the civil law gave it to the occupant, yet ours gives it to the 
king. Bract. 1, 2. c. 2; Callis of Sewers, 22. And as to 
lands gained from the sea, either by alluvion, by the washing 
up of sand and earth so as in time to make terra firma; or 
by dereliction, as when the sea shrinks back below the usual 
water-mark; in these cases the law is held to be, that if this 
gain be by little and little, by small and imperceptible de- 
grees, it shall go to the owner of the land adjoining, 2 Roll. 
Abr. 170; Dyer, 326. For de minimis non curat lex; and 
besides, these owners being often losers by the breaking in 
of the sea, or at charges to keep it out, this possible gain is, 
therefore, a reciprocal consideration for such possible charge 
or loss. But if the alluvion or dereliction be sudden and 
considerable, in this case it belongs to the king; for as the 
king is lord of the sea, and so owner of the soil while it is 
covered with water, it is but reasonable he should have the 
soil when the water has left it dry, Callis, 24, 28. So that 
the quantity of ground gained, and the time during which it 
is being gained, are what make it either the king’s or the 
subject's property. See Smart v, Dundee Corporation, Cases 
in Parliament. 

If a river running between two lordships by degrees gains 
upon the one, andthereby leaves the other dry, the owner 
who loses his ground thus imperceptibly has no remedy ; 
but if the course of the river be changed bya sudden and 
violent flood, or other hasty means, and thereby a man loses 
his ground, it is said that he shall have what the river has 
left in any other place as a recompence for this sudden loss, 
Callis, 28. 

Where the lord of a manor acquired a piece of land which 
had been formed gradually by ooze and soil deposited by 
the sea upon the extremity of his demesne lands, and it ap- 
peared that the increase could not be observed when actu- 
ally going on, although a visible increase took place every 

ear, and in the course of fifty years a large piece of land 
iid been thus formed; wpon an inquest finding that the land 
had been lost by the seas, and in an issue taken upon a tra- 
verse to that finding, the verdict was for the defendant; it 
was held that the erown was not entitled to judgment. R. 
v. Lord Yarborough, 4 D. § R. 790; and see the Sixth 
Report of the Commissioners of Land Revenues, §c. June, 
1829; and 5 Bingh. 193, Dom. Proc. 

The principle decided is, that land gradually and im- 
perceptibly added by alluvion to the demesne lerdalouie 
manor, belongs not to the crown but to the owner of the 
demesne lands, As to the proceedings in this case, see 
2 Bligh. 147. 

‘The lord of a manor by lease and release bargained and 
sold certain sea-grounds, oyster-layings, shores, and fisheries, 
extending from the south at low-water-mark, to north at 
high-water-mark, and containing in the whole by estimation 
800 acres of land covered with water, or thereabouts, as the 
same were beaconed, marked, and stobbed out. After the 
date of the deed, the sea imperceptibly encroached on the 
land, and the high and low-water-marks had varied in the 
same proportion : held, that so much of the soil of the shore 
as from time to time lay between high and low-water-mark 
passed to the grantee under this deed. Scrafton v. Brown, 
6 D. & R. 536; 4B. & C. 485. 

‘As to property arising from accession.—By the Roman 
laws, if any given corporeal substance received afterwards 
an accession by natural or by artificial means, as by the 
growth of vegetables, the pregnancy of animals, the em- 
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proidering of cloth, or the conversion of wood or 
into vessels and utensils, the original owner of the thm 
was entitled by his right of possession to the property 
under such its state of improvement. This fe also 
been the law of England; for it is laid down in the 
Books, that whatever alteration of form any property © 
undergone the owner may seize it in its new shape, i 
can prove the identity of the original materials; as if Je 
be made into gloves, cloth into a coat; or if a e 
squared into timber, or silver melted or beat into a diffe 
figure. 5 Hen. 7.c. 15; 12 Hen. 8. c, 10. But if the tl 
itself by such operation were changed into a different 
as by making wine, oil, or bread, from another's 
olives, or wheat, the civil law held, that it belo 
the new operator, who was only to make a satis! 
the former proprietor for the materials which he had so 
PASEET AA implicitly copied and 
by Bracton, and have since been pie rie man z 
lutions of the courts. Bract. l. 2. c. 2, 3; Bro. f 
Property, 23; Moor, 20; Poph. 28. It hath even been het 
that if one takes away and clothes another’s wife oF 
and afterwards they return home, the garments sl 

to be his property who provided them, being annext 
the person of the child or woman, Moor, 214, See 2 Comil 
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OCCUPATION, occupatio.) Use or tenure; as We 
such Jand is in the tenure or occupation of such a man > 
n his possession or management. Also it is w 
ade or mystery. See the repealed stat. 12 Car. 2, ¢- 1 

Occupations at large are taken for purprestures, intrus! 
and usurpations, and particularly for usurpations upon ™ 
Ming, by the stat. de Bigamis, c. 4; 2 Inst. 272. 

CCUPAVIT. A writ that lay for him who was € 
out of his freehold in time of war; as the writ of novel 
seisin lay for one disseised in time of peace. Ingham — 
OCHIERN. The chief of a branch of a great 
Scotch Dict. 
OCTAVE. The eighth day after any feast, in 
See Utas, 

ODHAL RIGHT. See Tenure, I. 1. 
ODIO ET ATIA. Was a writ anciently called 
bono et malo, directed to the sheriff to inquire wl 
man committed to prison upon suspicion of murdety "ig 
committed on just cause of suspicion, or only upom 
and ill-will; and if upon the inquisition it were found 
he was not guilty, then there issued another writ t0 49 
sheriff to bail him. See Reg. Orig. 133; Bract. lib. 3. CO ga 
3 Edw. 1. c. 14; 28 Edw. 3. e. 9; 8. P. C.77; ine 
9 Rep. 506. 
The party committed, if entitled to be bailed, 
have the cause of his commitment inquired into, am 
charged on bail, by suing out an habeas corpus. 
us. 

Blackstone remarks, that according to Bracton, lib: 9) 
c. 8, this writ ought not to be denied to any mam, Ht hy 
expressly ordered to be made out gratis, without any 
by Magna Carta, c. 26. and stat. West. 2, 13 Edm. b © 
but the statute of Gloucester, 6 Edw. 1. c. 9, took it 
the case of killing by misadventure or sel 
28 Edw. 3. c. 9, abolished it in all cases whatsoever + 
the 42 Edw. 8. c. 1, repealed all the statutes then in of o 
contrary to the Great Charter, Sir Edward Coke 18 e 
nion that the writ de odio et atia was thereby revived: ™ 
48, 55, 815, See 2 Comm. e. 8. p. 129. f 

ŒCONOMUS. Is sometimes taken for an advo 
defender ; as summus secularium œconomus et pr’ 
clesiæ. Matt. Par. anno 1245. cot Of 

(@CONOMICUS. A word used for the execut 
Jast will and testament, as the person who had the 7 
or fiduciary disposal of the goods of the dec 
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OFFICE. 


or o CENCE, Delictum.] An act committed against a law, 
a at Aero the slew requires 1h andipucistablainipae 


S are capital or not; capital those for which the 
shall lose his life; not capital where an offender 
rfeit his lands and goods, be fined, or suffer corporal 
ment, or both ; but not loss of life. H. P. C. 2, 126, 


Under capital offences were formerly comprehended trea- 
iil delony'; but the greater number of felonies are now 
Visited with death, 

neste es not capital include the remaining part of the 
ns io crown, and come under the title of misdemeanors, 
Wherein ence May be greater or less according to the place 
à it is done. Finch, 25. But the offence will be in 
eee in them who are equally tainted with it; and 
eat and consent thereto are alike offenders, 5 Rep. 

ee Misdemeanor. 
pee “offence” is usually, by itself, understood to be 
not indictable but punishable summarily, or by the 
are of a penalty, If one statute make the doing an 
ain’. and a subsequent act make it only penal, the 
4 Considered as a virtual repeal of the former. 1 Hawk 
tinaha, These distinctions will be found highly import- 
lo Meir consequences, Private remedies are, in the case 
the fas suspended until after conviction or acquittal of 
need but not so in general in the case of misdemeanors 
1 Chitty's Prac. of the Lam, 15. 
, Are reckoned among personal tithes pay- 
iss a to the parson or vicar of the parish, either 
ee €Y, as at sacraments, marriages, christenings, church- 
ey burials, &c, ; or at constant times, as at Easter, 
as, See 2 & 3 Edw, 6. c. 13, 20,21, Stat, 32 Hen, 8. 
=) enforces the payment of offerings according to the 
2 ad place where they grow due. See Oblations. 

& 3 Edw, 6. c. 13, § 10, all persons who ought to 
ings, shall yearly pay to the parson, vicar, proprie- 
eir deputies, or farmers of the parishes where they 
Such four offering days as heretofore, within the 
‘our last years past, hath been accustomed, and in 
lereof shall pay for their said offerings at Easter 



















“offences, 
RINGS, 









at 
th 
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fa offering days are Christmas, Easter, Whitsuntide, 
“ast of the dedication of the parish church. Gibs, 


e 
the 








OF] 
WERINGS OF THE KING. Al offerings made at 
Me hoor yt DY the king and queen are distributed amongst 
Mthe yeg Y the dean of the chapel; there are twelve days 
istma Called offering days, as to these offerings, viz. 
‘ister, Whitsunday, All Saints, New Year’s-day, 
Candlemas, Annunciation, Ascension, Trinity 
John Baptist, and Michaelmas-day ; all which 
eae Lew Het 184 ; soba 
ld, hay; 0g commonly made by James I. was a piece o 

ethe gon one nide :tho ponralt of the king kneel 
bed wigatar, with four crowns before him, and cireum- 
Me trippi his motto —« Quid retribuam Domino pro omnibus 
lion, wiii 2” and on the other side, a lamb lying near 

demies his inseription— Cor contritum et humiliatum 










"t Deus” bid, 
ivea ORIUM. A pices of silk or fine linen used to 
Shire}, VAP Up the offerings or occasional oblations in 
imag yd Mets Ecel. 8. Pauli, London, MS. folio, 39. 
word signifies the offerings of the faithful, 
3 iore they are made or kept; sometimes the 
n Pre e time of sacrament, the offertory, &c. See 
Yer, in the Communion Service. 









OFFICE, 


Orrin 
el Thattimotion by virtue whereof a man hath 





OFFICE, I. 


some employment in the affairs of another, as of the king, 
or of another person. Cowell, 

Offices are classed by Blackstone among incorporeal here- 
ditaments; and an office is defined to be a right to exercise 
a public or private employment, and to take the fees and 
emoluments thereunto belonging, whether public as those 
of magistrates, or private, as of bailiffs, receivers, or the 
like, 2 Comm. c. 3. p. 36. 

It is said that the word officium principally implies a duty, 
and in the next place the charge of such duty; and that it is 
a rule, that where one man hath to do with another's affairs 
against his will, and without his leave, that this is an office, 
and he who is in it is an officer. Carth. 478. 

There is a difference between an office and an employment, 
every office being an employment; but there are employ- 
ments which do not come under the denomination of offices, 
such as an agreement to make hay, plough land, herd a 
flock, &c. which differ widely from that of steward of a 
manor, &e, 2 Sid. 142. 

By the ancient common law, officers ought to be honest 
men, legal and sage, et qui melius sciant et possint officio illi 
intendere; and this, says Lord Coke, was the policy of pru- 
dent antiquity, that officers did ever give grace to the place, 
and not the place grace the officer, 2 Inst, 32, 456. 

Officers are distinguished into civil and military, according 
to the nature of their several trusts. Carth. 479. 

So officers are public or private; and it is said that every 
man is a public officer who hath any duty concerning the 
public; and he is not the less a public officer where his au- 
thority is confined to narrow limits ; because it is the duty of 
his office, and the nature of that duty, which makes him a 
public officer, and not the extent of his authority, Carth, 
479. 

Also offices are distinguished into ancient offices, and those 
which are of a new creation; and herein it is observable, 
that constant usage hath not only sanctioned the first esta~ 
blishment of such ancient offices as have existed time out of 
mind, but also hath prescribed and settled the manner in 
which they have existed and are to continue to exist, in what 
manner to be exercised, how to be disposed, &e. 9 Co. 97 5 
Cro. Eliz. 636; 2 Rol, Abr. 182; Cro. Car. 513; 1 Show. 
436. 

There is likewise another distinction of offices into judicial 
and ministerial; the first, relating to the administration of 
justice or the actual exercise thereof, must be executed by 
persons of sufficient capacity, and by the persons themselves 
to whom they are granted; and herein also ancient usage and 
custom must govern, 1 Jon. 109; Dav, 35; 9Co. 97. 


I. Who has a right to create and grant or assign an 
Office; and how and to whom; and of one Office 
being incident to or compatible with another. 

IL. Of the Offence of buying and selling an Office, and 
what Offices are prohibited to be thus disposed of. 

IIL, What Remedies a person having aright to an Office 
must pursue to be let into the enjoyment of it, and 
how a disturbance is punishable. 

IV. Of the Forfeiture of an Office ; and where, for cor- 
ruption, bribery, extortion, and oppressive pro- 
ceedings, Officers are punishable. 

I. Tie king is the universal officer and disposer of justice 
within this realm, from whom all others ave said to be de- 
rived; yet he cannot create a new office inconsistent with 
our constitution, or prejudicial to the subject, 12 Co. 116; 
1 Rol, Rep, 206; Carth. 478. See King. 

A man may have an estate in offices either to him and his 
heirs, or for life, or for a term of years, or during pleasure 
only, save only that offices of public trust cannot be granted 
for'a term of years, especially if they concern the adminis- 
tration of justice, for then they might perhaps vest in exe- 
cutors or administrators. 9 Rep. 97. Neither can any ju- 
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OFFICE, I. 


dicial office be granted in reversion, because though the 

antee may be able to perform it at the time of the grant, 
Yet before the office falls he may become unable and insuffi- 
cient; but ministerial offices may be so granted, for these 
sgi be executed by deputy. 11 Rep. 4. 

There are three things, says Lord Coke, which have fair 
pretences, yet are mischievous; Ist, new courts; 2d, new 
offices; 3d, new corporations for trade, And as to new of- 
fices, either in courts or out of them, these cannot be erected 
without act of parliament; for that under the pretence of 
common good, they are exercised to the intolerable griev- 
ance of the subject. 2Jnst. 540. 

‘An office granted by letters-patent for the sole making of 
all bills, informations, and letters missive in the council of 
York, was held unreasonable and void, 1 Jon. 231. 

One Chute petitioned the king to erect a new office for re- 
gistering all strangers within the realm, except merchant 
strangers, and to grant the office to the petitioner with or 
without a fee; and it was resolved by all the judges, that the 
erection of such new office for the benefit of a private person 
was al all law of what nature soever, 1 Co, 116, and 
several cases there cited to this purpose. 

The king cannot grant to any person to hold a court of 
equity, though he may grant tenere placita ; for the dispen- 
sation of equity is a special trust committed to the king, and 
not by him to be intrusted with any other, except his chan- 
cellor, Hob. 63. 

‘As to the alienation of an office by the crown, see 1B. 5 
Ad. 761. 

The grant of an office, generally, may be made to any 
person whom the “king pleases, for the king has an interest 
in his subject, and a right to his service; and therefore an 
information lies against him who refuses an office being duly 
elected; and he shall not be excused for his neglect to qua- 
lify himself according to law: 1 Salk. 168. 

"A woman may be an officer. ‘Thus the grant of any of- 
fice of government which may be exercised by deputy, is 
good, as regent of the kingdom; so of the keeper of a 
castle, forester, gaoler, commissioner of sewers, sexton, and 
overseer of the poor. See Comm, Dig. tit. Officer (B). So 
an office of inheritance may descend or be granted to a wo- 
man, as the office of earl marshal. Com. Dig. Or lord 
great chamberlain of England, Bro. P. C. 

Wherever one office is incident to another, such incident 
office is regularly grantable by him who hath the principal 
office; and on this foundation it hath been held, that the 
king's grant. of the office of county clerk was void, it being 
inseparably incident to the office of sheriff, and could not 
by any law or contrivance be taken away from him. 4 Co, 
32, Mitton’s case. 

So an office of chamberlain of the King’s Bench prison is 
inseparably incident to the office of marshal; therefore a 
grant of the office of marshal, with a reservation of the of- 
fice of chamberlain, is void. 1 Salk. 439; 1 Leon, 310, 321. 

So it hath been resolved, that the office of exigenter of 
London and other counties in England, is incident to the 
office of chief justice of C. B., and therefore a grant thereof 
by the king, though in the vacancy of a chief justice, is null 
and void. Dyer, 175, a. pl. 25; 1 And, 152; and see Show, 
P.C., Sir Rowland Holt's case. 

Lord Coke says, that the justices of courts did ever ap- 
point their clerks, some of which after, by prescription, grew 
to be officers in their courts; and this right which they had 
of constituting their own officers is further confirmed to them 
by stat. West. 2. 18 Edw. 1. st. 1. e. 80. The reasons are, 
15t, that the lawever appoints those who have the greatest 
knowledge and skill to perform that which is to be done; 
Qdly, the officers and clerks are but to enter, inrol, or effect 
that which the justices adjudge, award, or order; the in- 
sufficient doing whereof maketh the proceeding of the jus- 
tices erroneous, than which nothing can be more dishonour- 











venting the embezzlement of public money by collecto 
ceivers, &c. throughout the United Kingdom. 
By the 1 Will. 4. c. 42. the acts relating to the of 
the treasurer of the navy were consolidated and amene 
See also the 50 Geo, 3, c. 117. for regulating the 
of salaries and pensions, and directing accounts of tl 
ment thereof to be laid before parliament, This act 
to the minor officers in the various public departmen 
Great Britain and Ireland. 

By 57 Geo, 3. c. 60, 61. 62. 63. 64. 67, and 84. 
offices were abolished, and others regulated; as to w! 
the titles of the several offices. ts 














By the 2 & 3 Wm, 4. £. 116. 
payment of the salaries of the odes in England 
of the lord lieutenant of the latter country, ai 
diplomatic salaries and pensions, all of which are now © 
on the consolidated fund instead of the civil list. 
By the 4 & 5 Wm. 4, c. 15. the office of the receipt 
majesty’s Exchequer is regulated, various offices theret! 
abolished, and new arrangements made with respect to thed 
By the 4 & 5 Wm. 4. c, 24. itself amended Hi Gi 
laws regulating the pensions, compensations, and allow 
be made to persons holding civil offices under his majes! 
amended and consolidated. 
By the 4 & 5 Wm. 4. o. 70. the salaries of the offi 
the House of Commons are regulated, and sever 
therein abolished. 
For the act of the present reign, abolishing all stami 
ties, and fees, formerly payable on the renewal of appoln 
consequent on the demise of the crown, see Fees, L 
























Il. Tum taking or giving a reward for offices of AP 
nature is said to be bribery; and nothing can be mi 
judicial to the good of the public, than to have places 
highest concern, (on the due execution whereof the apr 
of both king and people depends,) disposed of, not ta 
who are most able to execute, but to those who are ma 
to pay for them; nor can any thing be a greater 
ment to industry and virtue, than to see those places ° 
and honour, which ought to be the rewards of those 
their industry have qualified themselves for thems Copi ja 
on such who have no other recommendation but that 
highest bidders: neither can any thing be a greater ‘og 
tion to officers to abuse their power by bribery ane ig, 
and other acts of injustice, than the consideration of 
expenses they were at in gaining their places, and t 
sity of sometimes straining a point to make o C 
answer their expectations. 2 Inst. 148; 1 Hawk. “oni 
is said to be malum in se, and indictable at Com 
ey 102; Moor, 781. E 

‘or which reasons, among many others, it i$ 
enacted by 12 R. 2. c. 2 that the chancellor, 
keeper of the privy seal, steward of the king’s o 
king's Ae clerk of the rolls of the justices efi 
Bench and of the other, barons of the Exched™ 


































OFFICE, II. 


8 Who shall be called to ordain, name, or make justices 


pete peace, sheriffs, escheators, customers, comptrollers, or 
other 


abera that they shall not ordain, name, or make any of the 


apo eMmentioned officers for any gift or brokage, favour or 
iion ; nor that none who sueth by himself, or by others, 
Privily or openly, to be in any manner of office, shall be put 
E ne Same office, or in any other; but that they make all 
ao officers and ministers of the best and most lawfal men, 
suficient, to their estimation and knowledge. 

his 















n by 4 H. 4. c. 5. it is enacted, that no sheriff shall let 
tiliwick to farm to any man for the time he occupieth 
ch office, 






Ea, ç he Principal statute relating to this matter is 5 & 6 
naii; whereby it is enacted, “ That if any person 
bed fice, or deputation of any office, or any 








hea” 
shaj, Ptation 
pate he receipt, &c. of any of the king’s treasure, &e, 
Place og ePing of any of the king's towns, &e. being for a 
ouch of strength and defence; or which shall concern or 
Recon ership to be occupied in any manner of Court of 
Person Wherein justice is to be ministered ; that then every 
and qp bêt shall 3o offend shall not only Jose and forfeit all his 
Bigg right, interest, and estate, in or to any of the said 
any suy, Offices, &c. but also persons who shall give or pay 
inmedi Cf Money, &e. or shall make any promise, &e. shall 
ntent 1Y be adjudged a disabled person in the law to all 
«ie 4 purposes to have, &e. the said office, 
ìs further enacted, that bargains, sales, promises, 




















Office ays, that this act shall not extend to any 
ly person is seised of any estate of inherit- 
to any office of parkership, or of the keeping of 


use, manor, garden, chase, or forest, or to any of 















lso provi atali 
f provided, that this act 
IS chief justices o 


Justices of assi 
Ncernin, 


shall not be prejudici 
the King’s Bench or Common Pleas, 
but that they may do in every be- 
ight pas May office to be given or granted by them, as 
he eate done before the making this act.” ` ; 
“onstruction of the 5 & 6 Ed. 6. the following opi- 
been holden, 
siastica Of chancellor, registrar, and commissary in 
nich ical Courts are within the meaning of the statute ; 
te ou Sy those courts do not only determine matters which 
iion g i before them pro salute anime, but also hi ve the 
itim Putes concerning the lawfulness of matrimony, 
sation of children, which touch the inheritance of 

ch ro d also hold plea of legacies and tithes, 
X g Poets they are courts of justice. Cro, Jac. 2 
7, ° 12 Co. 78; Salk. 468; 3 Lev, 287; 2 Vent. 





















ja ge contrar 
rae È DAAA 
an ee are out of the statut ing be 
ofa bailiwick, and he demise the same to A. who 
Cage Tendering, &c, the demise to B., is not within 
Wer or offices in fee being excepted out of the sta- 
if Cases of such offices are also excepted inclusively. 











officer or minister of the king, shall be firmly | 





OFFICE, II. 


The place of cofferer is within this statute, and a person 
having once purchased this place is for ever disabled to enjoy 
the same; and the king is bound by this statute, and could 
not dispense with it by any non obstante, 3 Bulst. 91; Co. 
Lit. 254; Cro. Jac. 885, 

The sale of a bailiwick of a hundred is not within the sta 
tute; for such an offence doth not concern the administration 
of justice, nor is it an office of trust, 4 Leon, 33; 3 Mod. 
223, 

A seat in the six-clerks’ office is not within the statute, 
being a ministerial office only; and they are but under clerks, 
who have so much a sheet for copying, é&e, ; but one judge held 
it not saleable at common law, for the following reasons : 1st. 
Discouragement of merit and industry. 2dly. It occasions 
extortion and exaction of excessive fees, Sdly. From its 
being a great charge to suitors, 4thly, It exempts the per- 
sons who enter, by these means, in a great measure, from the 
due regulations under which they ought to be; for they are 
not so easily removed as if they were at the will of him who 
had the disposal of them. Pasch. 26 Car. 2. in C, B. Spar- 
row v. Reynolds. 

An assignment of all the emoluments of the office of clerk 
of the peace for Westminster is invalid, though the assign- 
ment is expressly subject to the deduction of the salary or 
allowance of the deputy. 2 Brod. & Bing. 673; 6 Moo. 28, 

It is illegal to sell many offices not within the 5 & 6 Ed. 6. 
¢,16, Thus the appointment of captain of an East Indiaman 
cannot be legally sold (although not within the statute) with- 
out the consent of the East India Company, such a sale being 
contrary to a bye-law of the Company, a fraud on the Com- 
pany, and contrary to the principles of public policy. But 
many offices, not within that statute, may be sold, provided 
the sale takes place with the consent of those O AAE the 
power of appointment. 8 7. R. 94. And see 2 Barn. § C. 
661 





One who makes « contract for an office, contrary to the pur- 
port of this statute, is so far disabled to hold the same, that 
he cannot at any time during life be restored to a capacity of 
holding it by any grant or dispensation whatsoever. Hob. 75; 
Co, Lit, 284; Cro. Car. 861; Cro. Jac. $86, 

Where an office is within the statute, and the salary is cer- 
tain, if the principal make a deputation, reserving a lesser sum 
out of the salary, it is good; so if the profits be uncertain 
arising from fees, if the principal make a deputation, reserving 
a certain sum out of the fees and profits of the office, it is 
good; for in these cases the deputy by his constitution is in 
place of his principal, yet he has no right to his fees, they still 
continue to be the principal's, so that as to him it is only re- 
serving a part of his own, and giving away the rest to another; 
but where the reservation or agreement is not to pay out of 
the profits, but to pay generally a certain sum, it must be 
paid at all events; and a bond of performance of such agree- 
ment is void by the statute, Salk. 468 ; 6 Mod. 234; Comb. 
356. 

This being a public law, the judges ex oficio are to take 
notice of it; but yet it seems the more regular and safe way 
to plead it; but it hath been resolved, that a person in pleading 
this statute need not allege that the party against whom it is 
pleaded is not within any of the provisoes or exceptions in the 
statute ; but that if he be, it must come on his side to show it. 
Trin. 9 Geo. 2. in B. R. Maccarty v. Wickford. Sed queere ? 
Also vide 2 And. 55, 107; Ld. Raym, 1245. b 

By 49 Geo. 3. c. 126. the 5 & 6 Ed. 6. ¢. 16. is extended to 
Scotland and Ireland, and to all offices in the gift of the crown, 
and to all civil, naval, and military commissions, employments, 
and appointments under government, in the United Kingdom 
or in the colonies, or under the East India Company. 

By § 3. persons buying or selling, or receiving and paying 
money, reward, or profit for buying or selling, any office, 
commission or employment mentioned in this act, or 5 & 6 
Ed. 6. or any deputation thereto, or any participation in the 
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OFFICE, II. 


profits thereof, or for consenting to any resignation, are de- 
clared guilty of a misdemeanor, § 3. As are also persons 
yeceiving or paying any money or profit for soliciting or 
obtaining offices, § 4. Like penalty on persons opening or 
Keeping any place for soliciting for any such offices, or nego- 
ciating for the same, § 5, Penalty 50/.on persons advertising 
for like purposes, § 6, Officers in the army giving more 
than regulated prices shall forfeit their commissions, and be 
cashiered, § 8. 

By 53 Geo. 8c. 54. the battle-axe guards in Ireland, and 
by 38 Geo. 8. e. 129. the six clerks in Chancery there, are 


exempt from the operation of this act. > 
A bond was given by A, B. to C. D. colonial secretary of 


Tobago, reciting that C. D. had appointed A. B. his deputy, 


held that the fact showed the bond to be illegal and void by 
the 49 Geo. 3. c. 126; and that the plea showing the illegal 





5 & 6 Edw, 6. c. 16, and continued saleable down to the 
passing of the 6 Geo. 4. o. 82 and 83, whereby the sale of 
Picos in both courts was abolished, and a compensation 


IIL, Tr was held clearly, that an assize lay at common law for 
an office, and that therefore though the statute of Mestminst. 
2. 15 Ed. 1. st, 1. c, 25. speaks only of offices in fee, yet an 
assize lay for an office in tail, or for life; but this is to be 
understood of offices of profit, for of an office of charge and 
no profit an assize did not lie. 8 Co. 47a; 2 Inst. 412. 

But a man should not have an assize of the whole office, 
unless he were disseised of the whole ; yet if a man were dis- 
seised of parcel of the profits of an office, he may have had an 
assize for that parcel only. 8 Co. 49b; 2 Inst. 412. 

In an assize for an office newly erected and constituted, the 
demandant in his plaint must have shown what fee or profit is 
granted for the exercise thereof; for this office could not have 
a fee or profit appurtenant to it, as an ancient office might, 
and for an office without fee or profit no assize lay. 8 Co, 
49. 

But in assize for an ancient office, the demandant in his 

Jaint need have shown what fee or profit was belonging to 
it, for it should be intended there is some fee or profit, 8 
Co, 49. 

In an assize for an office, the demandant must have shown 
aseisin; but it was held, that taking 3d. for a capias against 
B. was sufficient seisin of the office of filacer de banco. 1 
Roll. Abr. 270. 

’Also in an assize for an office, the demandant in his patent 
must have set forth a title. 3 Mod. 278. 

An assize lay for the office of registrar of the admiralty ; 
for though their proceedings are according to the civil law, 
yet the right of their office is determinable at the common 
jaw; so of the mastership of an hospital, being a lay fee, 8 
Co. 47 ; 2 Inst. 412; 11 Co. 99b; Dyer, 152. 

Now by the 2 & 3 W. 4. c. 27. all real actions are, with 
one or two exceptions, abolished ; and among them that of an 
assize for an office which had long been obsolete. 

‘A man may bring an action on the case for the profits 












OFFICE, IV. 


of an office, though he never had seisin 1 Mo 
Where a person has usurped an office belonging to anol 
and taken the known and accustomed fees of office, or W 
two persons claim title to an office, and one receive the 
either by himself or his collector, the other may bring 
tatus assumpsit for money had and received, wherein the t 
must be proved. 2 Mod. 260, 263; 3 Lev, 262; 2 

127. But such action must be brought against the 

4 Burr. 1984; Bul. N. P. 





and a strangi 

this form of action lies to recover them; bu 
certain, known, and accustomed fees annexed ti 
and such as the legal officer could himself ree 
of law from the persons of whom they are claimed 
ceived. See 6 T. R. 681; Peake's N. P. C. 182. e 
of office are demanded and received, but the party, 
them disputes the receiver's right to them, or his own 
to be charged, an action of indebitatus assumpsit for Mi 
had and received will lie to try the question betwee? 
See Willes, 536. 
‘And in general, an action by a person claiming an 4 
against the person in actual possession, and receiving 
is now perhaps the most eligible method that can be PU 
108; 1 Mod. 122. 
‘The most usual remedy, however, for a party t0 
mitted or restored to an office is by mandamus, See that 
and Quo Warranto. 














1V. Ir is laid down in general, that if an officer 
trary to the nature and duty of his office, or if he re" 
act at all, that in these cases the office is forfeited. 1 
1b; 2 Roll. Abr. 155. a 
‘There are, says Lord Coke, three causes of for 
seizure of offices by matter in deed. Ist. By abuser į“ 
Non-user; Sdly. Refusal. 

Ist. Abuser ; as by a marshal or other gaoler’s pe™ 
escapes. 

2dly. By Non-user; in which there is thi dili 
when the office concerns the administration of stice 0 
commonwealth, the officer ex oficio ought to attend 
request, there by non-user or non-attendance the 0y b 
forfeited ; but where an officer is not obliged to at 
upon demand or request made by him whose of 
there without such denies or request there can k 
feiture; and herein also Lord Coke in another Plae fg 
the am diversity, viz. that non-user, of itse 
some special damage, is no forfeiture of private 0! 
that it 4 otherwise of a public one, which concerns tt 
nistration of justice. 
Sdly. Asto refusal, he says, that in all cases where 
cer is bound upon request to exercise his office, il f 
do it upon request, he forfeits it; as if the steward of 8M 
be requested by the lord to hold a court, if he does 
it is a forfeiture, 6 Co. 50; Co. Litt, 288 b. 

But herein it will be necessary to consider more ty 
what shall be said to be such acts as are contrary cl 
of his office ; and how far the same (whether they ® 
omission or commission) amount to a forfeiture i 
hath been clearly agreed, that a gaoler by suffering 
escapes, by abusing his prisoners, by extorting “op M 
fees from them, or by detaining them in ga 
been legally discharged and paid their just fee 





















































OFFICE, IV. 


+ for that in the grant of every office it is implied that 
g oe antee execute it faithfully and diligently. Co. Litt. 233; 
“Co. 50; 3 Mod. 143. 


Afagaoler leave his prison door unlocked, and the prisoners 
Gert, n not only a negligent, but a voluntary escape. 
2, 


$ But it is held, that one negligent escape is not a forfeiture, 
aren voluntary one is, but that two negligent escapes 
eae to a forfeiture. 39 Hen. 6. 33; 2 Roll. Abr. 1955 
mn 173; and see 8 & 9 Wm. 3. c. 27; and tits, Escape, 


Pelfconditions in law, which- are annexed to offices, be not 
tved and fulfilled, the office is lost for ever, for these 
ions are as strong and binding as express conditions ; 
fe ore if the office of forester, &c. descend to an infant 
‘thee Me-covert, (where by law they may so descend,) and 
foregut’ not exercised by sufficient deputies, they become 
Hardt, Co Litt. 283 b; 8 Co 44; Cro, Car. 556; 


Insufficiency is an original incapacity which creates the 

m ofe Of an office ; so if a superior puts in a deputy into 

rniga C Which may be exercised by a deputy, who is igno- 

a unskilful, this is a forfeiture of the office, 4 Mod. 29. 
lo 

} ie kin, 


mister, th g pote an office in any of the courts at West- 













e judges may remove an officer for insufficiency, 
are the proper judges of his abilities. 4 Mod. 30. 
» Where an officer may be removed, but not 
ed of his fee, see 1 Roll. Rep. 82, 83. 

cer of C, B, being absent two years, and having 
s out his office from year to year, without licence of 
winot, was discharged by the chief justice, ex assensu 

suorum, by word, spoken openly in court; and 
here was no record made of the discharge, nor 
disen rons for him to answer to any accusation, yet 
ie large was held good. Dyer, 114 b. pl. 64; 1 Roll. 
n “aad of the papers, in the King’s Bench prison, can- 

i rk of deputy, but must himself reside within the rison. 

ch the papers, and clerk of the day-rules in the King’s 
mion, was removed by the Court of K, B. for non- 

Fd 4 T. R. 716; 5 T. R. 511, 

cer was turned out because that he spoliavit quæ- 

"da contra oficii sui debitum; and it was objected, 
i it was not certain enough, because not shown 
;Cords: to which the court answered, that it would 
jo d then he having spoiled the records, they are 
ce, APS to be had. 2dly, That it may be he did it by 
nd not wilful ch the court said, that the 
t ip yenta officii sui debitum includes that. 1 Keb. 597. 

the king grants an office which concerns trust and 

k D two, and one is attainted, the entire office is for- 

With e king; for he cannot make one occupy in com- 
another, Plow. 180. 

P, an officer, who holds his office by patent, com- 
ire faa Ure, he cannot regularly be turned out without 
share, C Nor can he be said to be completely ousted or 
Tecor arhont a writ of discharge ; for his right appear- 
nan the same must be defeated by matter of as 
ure, But for this see Dyer, 155, 198, 211; 9 

Litt. 238; Cro. Car. 60, 61; 1 Sid. 81, 134; 


off A Roll. Abr. 580; 3 Mod. 835 ; 3 Lev. 288. 


ngs, 
nett attach 































nt, action at the suit of the party in- 
fice, &e, 6 Mad. 96. 
ied the punishment by indictment, &c. all courts 
the a discretionary power over their officers, and 
disgrace no abuses are committed by them, which may 
by the On the courts themselves: the Court of King’s 
Plenitude of its power, exercises a superin- 







are punishable for corruption and oppressive | 
s according to the nature of the offence, either by | 
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tendency over all inferior courts; and may grant an attach- 
ment against the judges of such courts for oppressive, unjust, 
or irregular practice, contrary to the obvious rules of natural 
justice. Dyer, 218; Palm. 564: 1 Salk. 210. 

As to extortion by officers, it is so odious, (being more 
heinous, as Lord Coke says, than robbery, as it is usually 
attended with the aggravating sin of perjury,) that it is pu- 
nishable at common law by fine and imprisonment, and also 
by removal from the office in the execution whercof it was 
committed; and is defined to be, the taking of money by 
any officer, by colour of his office, either where none is due, 
or not so much is due, or where it is not yet due. Co, Litt. 
368b; 2 Inst. 209; 10 Co, 102; 2 Roll, Abr. 32, 57; Cro. 
Car. 438, 448; Raym, 315. 

But the stated and known fees allowed by the courts of 
justice to their respective officers, for their labour and 
trouble, are not restrained by the common law, or by the 
statute of Westm. 1. Therefore such fees may be legally 
demanded, without danger of extortion, 21 Hen. 7, 17; Co; 
Litt. 368. See further Bribery, Extortion, Fees. 

In general, all wilful breaches of the duty of an office 
are forfeitures of it, and punishable by fine, &c,; for since 
every office is instituted, not for the retin of the officer, but 
for the good of some other, nothing can be more just than 
that he, who either neglects or refuses to answer the end for 
which his office was ordained, should give way to others 
who are both able and willing to take care of it, and that he 
should be punished for his neglect or oppressive execution; 
but the particular instances wherein a man may be said to act 
contrary to the duty of his office, though various, are yet so 
generally obvious, that it is needless to enumerate them, 
Co, Litt, 233, 234, 

By the 50 Geo. 3. c. 85. and 52 Geo. 3. c. 66, all persons 
appointed to any office or commission civil or military, in any 
public department, or to any office of public trust under the 
crown, or wherein he shall be concerned in the receipt or 
disbursement of any public monies, shall give security by 
bond with sufficient surety to be approved of by the lords of 
the treasury, or the principal officer in the department, for 
due performance of his office, and for duly accounting for all 

ublic money received by him. ‘These acts extend to Scot- 
land, but not to Ireland. See 50 Geo, 3. c. 59, as to collec- 
tors and receivers, &c, in Ireland, and ante, I 

For further matter connected with this title, see Mandamus, 
Quo Warranto, &e. 

OFFICE FOUND. Is where an inquisition is made to 
the king's use, of any thing by virtue of his office who in- 
quireth, and it is found by the inquisition. In this significa- 
tion it is used in 38 H. 8. c. 20; where to traverse an office, 
is to traverse an inquisition taken of office; and to return an 
office, is to return that which is found by virtue of the office, 
Kitch. 177. 

There are two kinds of offices issuing out of the exchequer 
by commission, viz. an office to entitle the king in the thing 
inquired of, and an office of instruction. 6 Rep. 52. The 
office of entitling doth vest the estate and possession of the 
land, &e, in the king, who had therein before only a right or 
title ; as where an alien purchases lands, a person is attaint 
of felony, or the like; and the other office is where land is 
vested and settled before in the king, but the particulars 
thereof do not appear upon record. 4 Rep. 58; Plowd. 484. 
The effect of this office is, that the king, from the time of 
finding, shall be answered the profits without entry, &c, 
5 Rep. 82; 10 Rep. 115. If any office be wrongfully found, 
those who are grieved may be relieved by a traverse, or 
monstrans de droit, by pleading or petition; for every office 
is in nature of a declaration, to which any man may plead, 
and either deny or confess, &e. Plowd. 448; Bro, 506. Where 
offices are found before the escheators, they must be delivered 
by indenture under the hands and seals of the jurors. Dyer 
170, See Inquest of Office, Monstrans de droit. 
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OFFICIAL, oficialis.] In the ancient civil law signifies 
him who is the minister of, or attendant upon, a magistrate. 
In the canon law, it is he to whom any bishop generally com- 
mits the charge of his spiritual jurisdiction ; and in this sense 
there is one in every diocese called officialis principalis, whom 
the law styles chancellor ; and the rest, if there are more, are 
by the canonists termed oficiales foranci, but by us commis- 
saries, In our statutes, this word signified properly him 
whom the archdeacon substitutes for the executing his juris- 
diction, The archdeacon hath an official or church-lawyer 
to assist him, who is judge of the archdeacon’s court. Wood's 


Inst. 80, 505. 

OFFICIARIIS NON FACIENDIS VEL AMOVEN- 
DIS. A writ directed to the magistrates of a corporation, re- 
e such a man an officer, or to put 


quiring them not to mak 1 u 
one out of the office he hath, until inquiry is made of his 


manners, &e. Reg. oe 126, 

OFFICIUM CORT GII PANNORUM. Granted to 
William Osborne, anno 2 Ed. 2. Eatract. Fin. Cancell. 

OIL. The lord mayor of London, and the master and 
wardens of the tallow-chandlers’ company, are to search all 
vils brought to London; and if any is deceitfully mixed, 
they may throw it away, and punish the offenders: and head 
officers in corporations have like power. 3 Hen. 8, cap. 14. 

No lamps to be used in private houses but of fish oil. 
8 Ann. ¢.9,§ 18. See Candles. 

OLD JEWRY, Vetus Judaismus.) The place or street 
where the Jews lived in London, See Jews. 

OLD STYLE, See Year. 

OLERON LAWS, Uliarenses Leges.| Laws relating to 
maritime affairs, so called because said to be made by king 
Richard I. when he was at Oleron, an island lying in the bay 
of Acquitain, at the mouth of the river Charent. Co. Litt. 
260, ‘These laws are recorded in the black-book of the 
admiralty, and are accounted the most excellent composition 
of sea laws in the world, See Selden's Mare Clausum, 222, 
254; 1 Comm. 418 ; 4 Comm. 423 5 Luder's Tracts. See Navy. 

OLYMPIAD, Olympias.) An account of time among the 
Greeks, consisting of four complete years, having its, name 
from the Olympic games, which were kept every fourth year, 
in honour of Jupiter Olympius, near the city of Olympia ; 
when they entered the names of the conquerors on public 
Yecords, ‘The first Olympiad began in the year 3938 of the 
Julian period, 505 years after the taking of Troy, 776 before 
the birth of Christ, and 24 years before the founding of Rome. 
Ethelred, king of the English Saxons, computed his reign 
by Olympiads. Spelm. 

(OMISSIONS. Are placed among crimes and offences ; 
and omission to hold a court-leet, or not swearing officers 
therein, &c. is a cause of forfeiture. Omissions in law pro- 
ceedings render them vicious and defective. See Amend- 
ment, Office. 

OMNIUM. A term used at the Stock Exchange, to ex- 

ress the aggregate value of the different stocks in which a 
joan is usually funded. 

Thus in the loan of 36,000,000. contracted for in June 
1815, the omnium consisted of 1300. 3 per cent, reduced 
annuities, 440. 3 per cent. consols, and 101, 4 per cent. annuities 
for each 1007. subscribed. 

The loan was contracter 
prices of the above stocks were—3 per cents, 
8 per cent. consols 55, 
stock given for 100/, advanced, wei 


d for on the 14th June, when the 
reduced 54, 


130l. reduced at 54 . 
44l. consols at 55. 
101. 4 per cents, at 70 . 





. £101 8 0 


which would be the value of the omnium, or 1/. 8s. per cent. 


Together 





4 per cents. 70; hence the parcels of 
re worth— 









ORA 


premium, independently of any discount for prompt payme 
M*Culloch's Comm. Die. ih ikg $ 

ONCUNNE, Sax. On Cunnen, accusatus.) Leg. Alf. & 
ONERANDO PRO RATA PORTIONIS. A writ 
lies for a joint-tenant, or tenant in common, who is dist 
for more rent than his proportion of the land comes to. Ag 
oan 182, See Joint-tenants. , 

NEROUS CAUSE. The Scotch phrase for a good 

legal consideration, See Assumpsit. ‘ 

O. NI. It was the course of the exchequer, as 8° 
the sheriff entered into and made up his account for 
amerciaments, and mean profits, to mark upon each he 
Ni; which denoted oneratur nisi habeat sufficientem exo 
tionem, and presently he became the king’s debtor, anda 
was set upon his head; whereupon the parties paravatl 
came debtors to the sheriff, and were discharged agains 
kig &c. 4 Inst. 116. i 

y a recent act sheriffs are now to account to the comm 

sioners for auditing the public accounts. See Sheri 

ONUS EPISCOPALE. Ancient customary let 
from the clergy to their diocesan bishop, of synodals, 
costals, &e. See Episcopalia. d 

ONUS IMPORTAN I. The charge or burden O° 
porting merchandise, mentioned in 13 Car. 2. 

ONUS PROBANDI. The burden of proving : upon 
it shall be imposed, See Evidence. 

OPEN LAW, lex manifesta.) The making oF 
of law; which bailiff’ might not put men to, upon the 
assertion, except they had witnesses to prove the trul ; 


Magna Carta, c. a. 
PEN THEFT, mtheof.) A theft that is M 


fest, Leg. Hen. 1 
OPEN TIDE 
common fields. 
OPERARII. Such tenants, under feudal tenures 
had some little portions of land by the duty of is i 
many bodily labours and servile works for their lores 
no other than the servi and bondmen: they are ment? 
several ancient surveys of manors. 
OPERATIO. One day's work performed by a ten 
his lord. Paroch. Antiq. 520. 
OPPOSER. An officer formerly belonging to the™ 
Wax in the Exchequer. See Exchequer. d 
OPPRESSION. In a private sense, is the trampling 
or bearing down one, on pretence of law, which is n 
but where the law is known and clear, though it appew 
or unequitable, the judges must determine according se 
Vaugh. 37. As to the remedy for the oppression of the“ 
see King, V. 2. 
OPTION, When a new suffragan bishop is CoM 
by the archbishop of the province, by a customary P 
tive the archbishop claims the collation of the firs 
dignity or benefice in that see, at his own choices Y 
called his option. Conel, See Bishops. cont 
OPTIONAL WRIT, A precipe was an opt 
ie. it was in the alternative, commanding the def 
do the thing required, or show the reason wherelor ig 
not done it. There was another species of original W 
peremptory, or a si fecerit te securum, from the WOY SHO 
Krit, which directed the sheriff to cause the defendas 
pear in court, without any option given him, prove 
plaintiff gave the sheriff security effectually to Pro 
claim. 3 Comm. 274. See Original Writ. 
ORA. A Saxon money or coin, valued 
and sometimes, according to variation of the 97 
twenty pence. The word often occurs in Domesday) 
laws of King Canute. P 
ORANDO PRO REGE ET REGNO. A 
Before the Reformation, while there was no sta 
for a sitting parliament, when the houses of parl 
met, they petitioned the king that he wo 
































Sax. Ope 
13, c 
The time after corn is carried out 
Brit, 
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ps and clergy to pray for the peace and good govern- 
ee the realm, and for a entices of e A 
ling between his majesty and the estates of the kingdom; 
whi Se cnely the writ de orando pro rege et regno was issued, 
Thar was common in the time of King Edw. II. Nichols. 
ORME par. 3. p. 66. 
oa A bonney; a swelling or knot in the flesh, 
ORC y a blow, Bract, lib. 3. tit. De Corond, c. 23. num, 2. 
ORC ARDS, See Gardens. 
BOBEL or ORCHAL. Mentioned in 1 Rich, 3, c. 8; 
ae Edy, 6. c. 2. A kind of stone like alum, which dyers 
on po Deir colours, Tt is among the articles liable to a duty 
4 ‘Onpertation. 
ORDEAL or ORDAL, Sax. compounded of or, magnum, 
and dao OF dele, judicium; or as others, from or, privative, 
aab Part; that is, expers criminis, or not, guilty.] See 
asenn i 343. n. An ancient manner of trial in criminal 
titty, 127 When an offender, being arraigned, pleaded not 
Me might choose whether he would put himself for trial 
5 EH and the country, by twelve men, as at this day, or 
a ‘od only; and then it was called the judgment of God, 
ming that he would deliver the innocent. Terms de 
ie Rep, 32. 
ition trial, according to Blackstone, arose from the super- 
ce $ our Saxon ancestors, who, like other northern na- 
i ented extremely addicted to divination; they therefore 
yea this among the methods of purgation or trial to pr 
Seq nnocence from the danger of false witnesses, and in 
mi ence of a notion that God would always interpose 
lously to vindicate the guiltless, 4 Comm. 342, 
Boat ‘ording to Meyer, the word ordeal is from the same 
as oordeal in Dutch, and urtheil in German, and signified 
igl tet fe: So that the term was used to denominate the 
Cahier p OM of trial, He deduces the practice from a still 
to, “Aang of trying offences by lots, which itself is referable 
citus sae tiality for auspicia and sortes, mentioned by Ta- 
Wi mas markable mong the ancient Germans, and which, 
With quay other similar feelings and habits, they carried 
wersion and retained, under a modified form, alter their 
Then ‘on to Christianity. 
Water, pe two sorts of ordi one by fire, another by 
y, Of these see Lambard, in his Explication of Saxon 
specin 200 Ordalium; Holingshed, fol. 98, and Hotoman, 
ileal 3 Disput. de Feud. p. 41. See Skene de verbor. Sig- 
Ehia b0 Machainum. 
CO} 
Vora 1,2 See also 
w This ordalian 


































































3 Spelm, Gi 
pel fl Br m. Glo: 
A Con 
Punish; 


g John’s time, we find grants to the bishops 
o use the judi ri, aque et ignis. Spelm. 
ded a, Add both in England and in Sweden the Beier, 
arches op j {his trial, and it was only performed in the 
© Water other consecrated ground, + Comm 3 

iE pater teal was performed either in hot or cold; in 
aeeie bodice Parties suspected were adjudged innocent 
Course ce Were not borne up by the water contrary to 
nature; in hot water, they were to put their 
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bare arms or legs into scalding water, which, if they brought 
out without hurt, they were taken to be innocent of the crime. 

It is easy, says Blackstone, to trace out the traditional 
relics of this water ordeal in the ignorant barbarity still prac- 
tised in many counties to discover witches by casting them 
into a pool of water and drowning them to prove their inno- 
cence, 4 Comm. 343, 

Those that were tried by the fire ordeal passed barefooted 
and blindfold over nine hot glowing ploughshares ; or were to 
carry burning irons in their hands, usually of one pound 
weight, which was called simple ordeal; or of two pounds, 
which was duplex; or of three pounds’ weight, which was 
triplex ordalium ; and accordingly as they escaped they were 
judged innocent or guilty, acquitted or condemned. This 
fire ordeal was for freemen, and persons of better condition ; 
and the water ordeal for bondmen and rustics. Glanv. 
lib, 4. c. 1. 

And the horrible trial by fire ordeal, in the first degree, 
Queen Emma, mother of Edward the Confessor, is said to 
have undergone on a suspicion of her chastity; though the 
truth of the story is now, we believe, nearly exploded. 

Both sorts of ordeal might be performed by deputy, but 
the principal was to answer for the success of the trial; the 
deputy only venturing some corporal pain for hire, or perhaps 
for friendship. 4 Comm, 342, 343, 

For another species of purgation, see Corsned Bread. 

ORDEFFE, or ORDELFE, effossio metalli, from the 
Sax. ore, metallum, and delfan, effodere.] A word often used 
in charters of privileges ; signifying a liberty whereby a man 
claims the ore found in his own ground ; but properly is the 
ore lying under ground. A delfe of coal, is coal lying in 
veins under ground, before it is dug up. Comwell. 

ORDELS. Oaths and ordels were part of the privileges 
and immunities granted in old charters ; meaning the right 
of administering oaths and adjudging ordeal trials within 
such a precinct or liberty. Cowell. ‘ 

ORDER FOR THE PAYMENT OF MONEY, &c. 
See Larceny, I. 

ORDERS. Are of several sorts, and by divers courts 5 
as of the Chancery, King’s Bench, &c. 

ORDERS OF THE COURT OF CHANCERY. Either 
of course or otherwise, are obtained on the petition or motion 
of one of the parties in a cause, or of some other interested 
in or affected by it; and they are sometimes made on hear- 
ings, sometimes by consent of parties. ‘They are to be pro- 
nounced in open court, and drawn up by the registrar from 
his notes; and if there be any difficulty in adjusting the 
notes, a summons is given by the registrar for the clerk or 
solicitor of the other side to attend, whereupon they are set- 
tled, or the court is applied to if it cannot be otherwise done. 
Before the orders are entered and passed by the registrar, 
the other side has four days allowed to object against them, 
for which purpose copies are delivered ; and when they are 
perfected, they are to be served on the parties, or the clerk 
or solicitor employed by them. If an order is of course, the 
solicitor usually draws up the notes or minutes, and gives 
them to the registrar’s clerk to draw up the order from; 
and when the order is drawn up, it is to be entered by the 
entering clerk, which must be within eight days from the 
pronouncing; then the registrar passes and signs it, after 
which is the service, &e. For not obeying an order, per- 
sonally served, a party may be committed. See the Books 
of Practice. d 

A variety of orders bave recently been issued by the lord 
chancellor, with the concurrence of the master of the rolls 
and the vice-chancellor, making extensive alterations in the 
practice of the Court of Chancery. See Equity. 

ORDERS OF THE COURT OF KING'S BENCH. 
Rules made by the court in causes there depending, which, 
when drawn up and entered by the clerk of the rules, become 
orders of the court. 2 Lill, 261. See further, Motion, Rules. 
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ORDERS OF JUSTICES OF PEACE, or of the Szs- 
sions. See Justices of the Peace, Sessions. 

ORDERS of the Clergy, or Hory Onvers. See Clergy, 
Ordination. 

ORDINALE, A book which contains the manner of per- 
forming divine offices, in quo ordinatur modus, &e. 

ORDINANCE, ordinatio.) A law, decree, or statute, 
variously used. 

ORDINANCE OF THE FOREST, ordinatio forest.) 
A statute made touching matters and causes of the forest. 
See 33 & 34 Edw. 1. 

ORDINANCE OF PARLIAMENT. Acts of parliament 
are often called ordinances, and ordinances acts; but ori» 
ginally there seems to be this difference between them—that 
an ordinance was but a temporary act, not introducing am 
new law, but founded on acts formerly made; and suci 
ordinances might be altered by subsequent ordinances; but 
an act of parliament is a perpetual law, not to be altered but 
by king, lords, and commons. Rot. Parl, 37 Edw. 3; Pryn. 
on & Inst. 18, See Statute. 

ORDINARY, ordinarius.] A civil law term for any judge 
who hath authority to take cognizance of causes in his own 
right, and not by deputation: by the common law it is taken 
for him who hath ordinary or exempt and immediate juris- 
diction in causes ecclesiastical. Co. Litt, 344; Stat. Westm. 
2. 13 Edw. 1, st. 1. c. 19. 

This name is applied to a bishop who hath original juris- 
diction; and an archbishop is the ordinary of the whole 
province, to visit and receive appeals from inferior jurisdic- 
tions, &c, 2 Inst. 898; 9 Rep. 41; Wood's Inst, 25. The 
word ordinary is also used for every commissary or official 
of the bishop, or other ecclesiastical judge having judicial 
power: an archdeacon is an ordinary; and ordinaries may 
grant administration of intestates’ estates, &c. 31 Edw. $. 
c. 11; 9 Rep. 86. But the bishop of the diocese is the true 
and only cate ia to certify excommunications, lawfulness of 
marriage, and such ecclesiastical and spiritual acts, to the 
judges of the common law, for he is the person to whom the 
court is to write in such things. 2 Shep. Abr. 472. 

For the ordina power, it is declared by many statutes: 
as relating to visiting hospitals, by 2 Hen. 5. st. 1. o 1; 
the certifying of bastardy, &e. 9 Hen. 6. c. 11; concerning 

uestions of tithes that shall come in debate before him, 27 
Hen. 8. e. 20; allowance. of school-masters, &e. 23 Eliz, 
e. 1; 1dac.1.¢.4 Ifa man may keep a school without 
licence of the ordinary, see Ld. Raym. 603; and post, tit. 
School-master. And the authority of ordinaries in general is 
restored by the 13 Car, 2. st. 1, c. 12. 

‘The ordinary’s power and interest in a church is of admit- 
ting, instituting, and inducting parsons ; of seeing and taking 
care that it be provided with a pastor by the patron who has 
the right of presenting; or in his default to bestow the 
church on some proper person to serve the cure, &e. 1 Roll, 
Rep. 453, Before presentation toa church, the ordinary may 
sequester the profits ; and during the vacation, it is said, he 
may make a lease. 1 Keb. 370, When the ordinaries or 
their ministers have committed extortion or oppression, they 
may be indicted, putting the things in certain, and in what 
manner, &c, 25 Edw. 3. st. 3. c. 9. 

Formerly clerks accused of crimes were delivered to the 
ordinary, and the bodies of such clerks kept in the ordinary's 
prison until tried before him by a jury of twelve clerks ; 
and if condemned, they were liable to no greater punishment 
than degradation, loss of goods, and the profits of their 
lands; unless they had been guilty of apostacy, &e. This 
was when they had the privilege of being tried only by eccle- 
siastical judges ; which was so far indulged them, that after 
they had been once delivered to the ordinary, they could not 
be remanded to any temporal court, until the 8 Eliz, e. 4. 
See Clergy, Benefit of. 

No ornaments can be set up in a church without the con= 
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sent of the ordinary 1 Stran. 576; see 9Co. 36; and Sta 
Westm. 2.c.19; 31 Edw.3.c. 113; 21 Hen. 8.c.5; 21 
c.19. See further, Brooke, tit. Ordinary; Lindemode in 
de Constitutionibus verbo Ordinarii; and ante, tits. Ad 
trator, Bishop, Clergy. 

ORDINARY OF NEWGATE. The clergyman 5 
attendant in ordinary upon condemned malefactors mM 
prison, to prepare hee for death; and who record 
behaviour of those unhappy culprits. i 

ORDINATIONE CONTRA SERVIENTES. A 
that lay against a servant for leaving his master contrar 
the ordinance or statute 23 & 25 Edw. 3; Reg. Orig. U 

ORDINATION OF THE CLERGY. By common 
a deacon of any age might be instituted and induci 
parsonage or vicarage ; but now, by statute, no man is ¢a 
of taking any ecclesiastical benefice with cure, promotions; 
dignity, unless he be ordained a priest, to qualify him for! 
same. A clerk is to be twenty-three years old, ani 
deacon’s orders, before he can be admitted into any sha 
the ministry; and the priest must be twenty-four y 
age before ie shall be admitted into orders to preach, 
administer the sacraments, or to hold any ecclesiastical beni 
fice; but the archbishop may dispense with one to be 
deacon at what age he pleases, though he cannot wil 
who is to be made a priest. See 18 Eliz, c. 12; 18% 
Car, 2. c. 4, extended to Ireland by 44 Geo. 8. c. 45+ 
the latter statute, the granting faculties of dispensation appt 
to be confined to the archbishops of Canterbury and Arm 
Deacons and priests are to be ordained only on the 
Sundays immediately following the Ember Weeks, es 
urgent occasions; and it is to be done in the cathed 
parish church where the bishop resides, in time of 
service, and in the presence of the archdeacon, dean, and 
prebendaries, or of four other grave divines. And no 
shall admit any person into orders without a title or 
ance of being provided for; and before any are adm 
the bishop shall examine them in the presence of the m 
ters, who assist him at the imposition of hands; on PMS 
he admits any not qualified, &c. of being suspended by 
archbishop from making either deacons or priests 
years. Can. 31, 34, 

If any impediment be objected against one who is 
made either priest or deacon at the time he is to be ord 
the bishop is bound to surcease from ordaining him, unl 
shall be found clear of that impediment; and it is gene™ 
held, that whatever are good causes of deprivation arë. 
sufficient causes to deny admission to orders : 
nency, drunkenness, illiterature, perjury, forgery, 
heresy, outlawry, bastardy, &c. 2 Inst. 631; 5 Rep 
person to be ordained priest must bring a testimonial 0 
persons, known to the bishop, of his life and doctrinei ig 
je able to give an account of his faith in Latin: and a 0054 
is not to be made a priest unless he produce to the Mi 
such a testimonial of his life, &e., and that he hatll 
found faithful and diligent in executing the office of a¢ 

A bishop shall not make any one deacon and mini 
the same day; for there must be some time to try the? 
viour of a deacon in his office before he is admitted: 
order of priesthood, which time is generally a yea 
may be shorter on reasonable cause allowed by the? 
Priests and deacons are not only to subscribe the thitt 
articles, but take the oath of the king's supremacy, 
directed and altered by 1 W. & M. st. 1, c. 1, & A 
by his ordination receives authority to preach the WOP 
administer the holy sacraments, &e. But he may not P 
without licence from the bishop, archbishop, or 0M 
universities. 

The 31 Eliz. c. 6. punishes corrupt ordination 0' 
&e. (which, says Blackstone, seems to be the true, st 
the common notion of simony.) If an; 
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se him to preach, they shall by this statute forfeit 402., 
d the panty so ordained, &c. 107., and be incapable of any 
Aiesiastial preferment for seven years afterwards. 
or 122, Geo. 3. c. 60, the archbishop of Canterbury or York, 
he bishop of London, or any bishop specially authorized 
er of them for the purpose, may ordain any person for 
express purpose of officiating in any of his majesty’s co- 
Hsien or foreign possessions which shall be stated in the let- 
ec Ordination ; but no person so ordained shall be capa- 
‘the ot bolding any living in Great Britain or Ireland without 
Consent of the bishop of the diocese; and the like restraint 
led to persons ordained by thevbishops of Quebec, 
Died so &c. (See Bishops.) ‘It is also expressly pro- 
that no persons ordained by a colonial bishop, not 
Anitlly resident in his diocese, shall be capable of holding 
th. Preferment, or officiating in any manner as a minister of 
rch of England or Ireland. "See further, tits. Clergy, 
tr40n, Simony, 
RDINES, ` A general chapter or other,solemn conven- 
l of the religious of such a particular order, Paroch. 


. p. 576. 

INES MAJORES ET MINORES. The holy 
of priest, deacon, and subdeacon, any of which did 
for presentation and admission to an ecclesiastical 
Y or cure, were called ordines majores; and the inferior 
He, of chantor, psalmist, ostiary, reader, exorcist, and 
Yte, were called ordines minores ; for which the person so 
med had their prima tonsura different from the tonsura 

Concell, 
les bishops, priests, and deacons, the church of Rome 
} Viz. subdeacons, acolytes, exorcists, readers, 
1. The subdeacon is he who delivereth the 
the deacon, and assisteth him in the administration 
Miho peiterament of the Lord’s supper; 2. The acolyte is he 
“or wpis the lighted candle whilst the Gospel is in reading, 
he wt the priest consecrateth the host; 3, The exorcist is 
o abjureth evil spirits, in the name of Almighty 
e I? Out of persons troubled therewith; 4. The reader 
thin’? readeth in the church of God, being also ordained 
» that he may preach the word of God to the people ; 
£ Ostiary is he who keepeth the doors of the church, 
leth the bell. ‘These, though some of them ancient, 
stitutions, and such as come not under the 



























oust partie i 
Nae Paroch. Antig. 388. "CA 
in ANCE. Letters patent for making it are not 
© statute of monopolies, 21 Jac, 1. c. 3. § 10. See 
O 89; 43 Geo, 3. c. 35, 05, 66; 44 Geo. 3. c. 78, 
hang, ansferring lands for the service of the Board 























to pensi ‘ , 
te Pension to the clerk of the ordnance after ten years 
Rg 4&5 Wm, a 


tei The White Friars, or Augustines; the 
OR a also wore white, 
heChingALGER. The Black Friars. Ingulphus, p. 851. 
ORRG TCS likewise wore black, Mat. Paris, 821, 514. 
b soljo > Of CHEAPGELD, from Sax. orf, pecus, and 
Hes But vel redemptio.) A delivery or restitution of 
dred, or Lambard says, it is a restitution made by the 
Be; op County, for any wrong done by one who was in 
125, řather a penalty for taking away cattle. Lamb. 
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ORFRAIES, aurifrisium] A sort of cloth of gold, 
frizzled or embroidered, formerly made and used in Eini 
worn by our kings and nobility; and the clothes of the 
king’s guards were called orfraies, because adorned with 
such works of gold. Mention is made of these orfraies in 
the Records of the Toner. 

ORGEYS. Mentioned in 31 Æ. 3, st, 3, c. 2. is the 
greatest sort of North-sea fish (for the statute says they are 
greater than lob-fish); which we call organ-ling, corrupt 
from Orkney-ling, because the best are near that island. Cowell. 

ORGILD, sine compensatione.] Without recompense; as 
where no satisfaction was to be made for the death of a man 
killed, so that he was judged lawfully slain, Spelman. 

ORIGINAL CHARTER. That which is granted first 
to the vassal by the superior. Scotch Dict, 

ORIGINAL, or Oniorxan Weir, The beginning or 
foundation of a suit. When a person has received an injury, 
and thinks it worth his while to demand a satisfaction for it, 
he must apply for that specific remedy which he is advised or 
determined to pursue. To this end he is to sue out an 
original, or original writ, from the Court of Chancery, the 
oficina justitiæ, wherein all the king's writs are framed, 

This original writ is a mandatory letter from the king in 
Chancery, sealed with his great seal ; and, until recently, it lay, 
in all personal actions, against every person not privileged as 
an attorney, ofticer, or prisoner of the court, Formerly, 
indeed, it was not usual to proceed in the King's Bench by 
original writ, in debt, detinue, or other action of a mere civil 
nature, But the modern practice was different; and where 
the defendant pleaded to the jurisdiction, in an action of debt 
commenced by original writ, the court gave judgment on 
demurrer for the plaintif; and declared that if such a plea 
should come before them again they would inquire by whom 
it was signed. See Hardw. 317, On the other hand, an 
original writ was formerly the most common, if not the only 
ground of proceeding against peers, and members of the 
House of Commons; but by the 12 & 13 Wm. 3. c. 3 § 2 
they might also be sued by original bill and summons, at- 
tachment and distress infinite. Still, however, an original 
writ was the only ground of proceeding against a corporation 
or hundredors on the statutes of hue and ery, &c.; or where, 
by reason of the defendant's being abroad, or by keeping out 
of the way, he would not be arrested, or served with process ; 
(and it was intended to sue him to outlawry.) 

Original writs are calculated for the commencement or 
removal of actions. And they are either de cursu, or magis- 
tralia; the former were framed in the king's court, before 
the division of it; the latter were made out by the masters in 
Chancery, pursuant to the stat, Westm. 2. 13.4. 1, st. 1, c. 24. 
In personal actions, they were ex contractu, vel ex delicto, 
upon contracts, or for wrongs immediate and consequential. 
Sce T'idd's Pract, and the authorities there cited, 

In actions of nant, debt, and detinue, the original writ 
was called a præcipe, by which the defendant had an option 
given him, either to do what he was required, or show cause 
to the contrary: but in assumpsit, and actions for wrongs, it 
was called a pone, or si te fecerit securum; by which the 
defendant was peremptorily required to show cause in the 
first instance. Finch, L. 857. 

The use of the preecipe was, where something certain was 
demanded by the plaintiff, which it was incumbent on the 
defendant himself to perform; as to restore the possession of 
land, to pay a certain liquidated debt, to perform a specific 
covenant, to render an account, and the like: in all which 
cases the writ was drawn up in the form of a command, to 
do thus, or show cause to the contrary; giving the defendant 
his choice to redress the injury, or to stand the suit. The 
other sort of original was in use where nothing is specifically 
demanded, but only a satisfaction in general; to obtain which, 
and administer complete redress, the intervention of some 
judicature is necessary, Such were writs of trespass, or on 
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the case, wherein no debt or specific thing is sued for in 
certain, but only damages to be assessed by a jury. For this 
end the defendant was immediately called upon to appear in 
court, provided the plaintiff gives good security of prosecuting 
his claim. 3 Comm. c. 18. p. 274. 

In point of form, the original writ was special or general ; 
nominatim vel innominatim. 1 Bac. Abr. 29; Gilb. C. P. 3. 
The former contained the time, place, and other circum- 
stances of the demand, very pariton the latter only a 
general complaint, without expressing the particulars, as the 
writ of trespass, quare clausum fregit, ge 

The original writ, issuing out of Chancery, was teste'd, 
(that is witnessed) in the king's name at Westminster, or 
wherever else the Chancery was holden; and as that court is 
supposed to be always open, it might have been teste’d in 
vacation as well as in term-time. It was teste’d after the 
cause of action accrued, and made returnable on a general 
return day in term-time, ubicunque, i. e. wheresoever the 
king was then in England. There must have been 
fifteen days at least between the teste and return of an 
original; the law requiring that distance of time, between 
the service and return of it, to enable the defendant to come 
from any part of the kingdom, though if there were less, it 
was aided by the defendant's appearing and pleading in 
chief. 

Now, by the uniformity of process act, 2 Im. 4. c. 89. the 
yroceeding by original, in personal actions, is, in effect, abo- 
ished; and the only process, in all the courts, by and against 

all persons, and whether such persons have privilege of peer- 
age or of parliament or otherwise, including corporations or 
hundredors, where the suit is not bailable, is a writ of sum- 
mons, and in all actions where bail is required, a writ of capias. 
See the forms in the schedules of the act. Proceedings to 
outlawry may be had under the act in the same manner as 
formerly, on an original writ; and a filacer, exigenter, and 
clerk of outlawries, is for that purpose to be appointed in 
the Court of Exchequer, This alteration considerably sim- 
plifies and cheapens the procedure of the courts at West- 
minster. 

By the 3 & 4 Wm. 4. 27. s. 36. all real and mixed 
actions are abolished, except the writ of right of dower; writ 
of dower, under nil habet, quare impedit, and ejectment, 
which excepted actions may still be commenced by original 
writ. 

Replevin, and other personal actions, commenced in in- 
ferior courts, and removed to the superior courts, do not 
seem within the 2 Wm. 4. c. 3} 

See further titles Latitat, Practice, Privilege, Process, $c. 

ORIGINALIA, In the treasurer's remembrancer's office 
in the Exchequer, the transcripts, &c. sent thither out of the 
Chancery are called by this name, and distinguished from 
recorda, which contain the judgments and pleadings in suits 
tried before the barons. 

These transcripts contain extracts of all grants of the 
crown inrolled on the patent and other rolls in Chancery, 
wherein any rent is received, any salary payable, or any 
service to be performed. ‘They commence temp. Hen. 3. 
and are continued to a late period. Report on Records, 1800. 

ORPED. Some orped knight, i, e. a knight whose 
clothes shone with gold. Blount. 

ORPHAN, orphanus.] A fatherless child: and in the 
city of London there is a court of record established for the 

care and government of orphans. 4 Inst. 248. 

‘The lord mayor and aldermen of London had the custod: 
of orphans under age and unmarried, of freemen that died, 
and the keeping of their lands and goods; and if they com- 
mitted the custody of an orphan to any man, he should have 
the writ of ravishment of ward, if the orphan were taken 
away; or the mayor and aldermen might imprison the of- 
fender until he produced the infant. 2 Danv. Abr. 311. If 
any one, without consent of the court of aldermen, marries 
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such an orphan under the age of tweni 
out of the city, they may fine, and impri: 
fine is paid. 1 Lev. 32; 1 Ventr. 178. Executors a 
ministrators of freemen dying, are to exhibit true inven! 
of their estates before the oral mayor and aldermen 
Court of Orphans, and must give security to the chamb 
of London, and his successors, by recognizance, for i 
orphan’s part; which if they refuse to do, they may be 
mitted to prison until they obey. Wood's Inst, 522. Tf 
orphan who, by the custom of eile is under the gow 
ment of the lord mayor and aldermen, sue in the 
court for any legacy, &c. a prohibition shall be 
because the lord mayor and aldermen only have juri 

of them. 5 Rep. 78. But an orphan may waive the b 
of suing in the Court of Orphans, and file a bill in 

for discovery of the personal estate, &c. k 

The lord mayor and commonalty of London being 
swerable for the orphan’s money paid into the chamber 
the city, and having become indebted to the orphans 
their creditors, in a greater sum than they could pays it! 
enacted, by the 5 & 6 W. & M. c. 10, that the 
markets, fairs, &e. belonging to the city of London, 
be chargeable for raising 8,0007. per annum, to be app! 
priated for a perpetual fund for orphans; and, towa 
raising such a fund, the mayor and commonalty might a 
2,000/. yearly upon the personal estates of inhabitants 
city, and levy the same by distress, &c. Also a duty™ 
granted of 4s. per ton on wines imported, and on coalsi f 
every apprentice should pay 2s. 6d. when bound, andi 
when admitted a freeman, for raising the fund; the fund 
to be applied for payment of the debts due to orpl 
interest, after the rate of 4l. per cent., &c. And by 
the said statute, no person should be compelled, by V 
any custom in the city, to pay into the chamber of LOMI 
any sum of money, or personal estate, belonging to an OFF 
of any freeman, for the future. By the 21 Geo. 2. ¢ 
duty of 6d. per chaldron on coals, given by the 5 & 6 
M.c. 10, towards the orphan’s debt, was continued for t 
five years; and by the 7 Geo. 3. c. 87. for forty-six 
more; and various provisions were made for the 
and application of the orphan’s fund. See also the local ® 
89 Geo, 3. c. 69, and the several acts for improving the pe 
of London, 

ORTELLI, Fr.) A forest word, signifying the 
a dog's foot. Kitch. See Carta de Foresté, e. 6. 
ORTOLAGIUM. A garden plot, or hortilages 
Angl. tom. 1. 

ORYAL, oriolum.| A room, or cloister, of a montà 
priory, &c.; whence it is presumed that Oriel, of 
College, in Oxford, took its name. Matt. Paris, in Vit 
St. Alban. t 

OSCULATORY. Wasa tablet or board, with the p 
of Christ, or the blessed Virgin, or of some saint 
after the consecration of the elements in the euchial 
priest first kissed himself, and then delivered to the 
for the same purpose. 3 Burn's Ecclest. Lam, 58. 

OSCULUM PACIS. A custom formerly of the 4 
that in the celebration of the mass, after the priest hal 
these words, viz. pax domini vobiscum, the people kiss og 
other, was called osculum pacis ; afterwards, when. f oh W 
tom was abrogated, another was introduced; whi 
whilst the priest spoke the aforementioned words, % f 
offered the people on image to kiss, which was CONi 
called pacem, Matt. Paris, anno 1100. M 
OSMONDS. A kind of iron ore, anciently broug ia 
England, See the 32 H. 8, c. 14, repealed by 3 Geo. ™ 

R 


OSTENSIO. A tribute anciently paid by merchant 
leave to expose their goods for e: in markets: 
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Ethelred, c. 23. 
OSTIARY, See Ordines Majores. . 
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SWALD'S. LAW, Let Oswaldi], The law by which 
lected the ejecting married priests, and introducing 
ean on churches, by Oswald, bishop of Worcester, about 
(SWALD'S LAW HUNDRED. An ancient hundred 
ined ge stershire, so called from Bishop Oswald, who ob- 
creat of King Edgar, to be given to St. Mary’s church in 
ester; it is exempt from the jurisdiction of the sheriff 
OT PreMends 800 hides of lands. Camd. Brit. 
lian >, Was a deacon cardinal of St. Nicholas, in carcere 
Bisa à legate for the pope here in England, 22 Hen. 3, 
Costitutions we have at this day. Stowe's Annals, 























md LOBONUS, Was a deacon cardinal of St, Adrian, 
oth POPE'S legate here in England, 15 Hen. 3, as ap- 
4 by the award made between the said king and his 
ons at Kenilworth. His constitutions we have at this 
oud Cowell. 
as H. -A collar of gold or such like ornament worn by 
an about their necks, See the old statute 24 Hen. 8. 
+ Cowell, 
OVEA 
a ER, 






ire, &e, 
ERCYTED or OVERCYHSED, from the Sax. ofer, 
er and cythan, offendere.) Proved guilty or convict 
Where a person is convicted of any crime; that it is 
a the offender; this word is mentioned in the laws 
0 apud Brompton, p. 836. Blount; Cowell. 
MUBHERNISSA’ Goctumacy, or contempt of court 
but in aws of AUthelstan, 

iA council held a 







rea t Winchester, anno 1027, it signifies a 
Mmari PL to the bishop by one who came in after e: 
OVERS n, See Spelman, and ante, tit. Laghslite, 

Cth AMESSA. Seems to have been an ancient fine 
fa statute for hue and ery, laid upon those who, hear- 
 [nttder or robbery, did not pursue the malefactor. 
Where y Lib. Rub. cap. 36. See Cowell, who says it is 
Mfoungag ten oversegencsse and oversenesse, It appears 
ae with, the preceding word overhernissa, and that 

terms signify a forfeiture for contempt or neglect. 
$ Aa SEERS OF THE POOR, Public officers created 
lire lix, ¢. 2, to provide for the poor of every parish, 

of Sometimes two, three, or four, according to the ex- 
parishes, Churchwardens by this statute are called 

ing 4° the poor, and they join with the overseers in 
Net h, Poor's-rate, &e.; but the churchwardens having 
usiness of their own, usually leave the care of the 

© overseers only, though anciently they were the 
ters of the poor, Dalt. ch. 27; Wood's Inst. 98, 































Vers 
Poor 






y. 
OVERSEWENESSE, See Overhernissa. 
ke F 


} open, overture, an opening ; also a proposal. 






tbo ACT, opertum factum] An open act, which by 
i a th manifestly proved. 3/nst. 12. Some overt-act 
for fens, eged in every indictment for high treason; such 
ing amet În compassing the death of the king, the pro~ 
to effect it, &e, 8 Znst. 6,12. And no evidence 
the indiontted of any overt-act, that is not expressly laid 
Ovgrtment, by 7 Wm. 3. c. 3. See Treason. 
fi. ge WORD. An open plain word, not to be mis- 
OVRp 1 Mar. sess. 2. c. 3. 
tay,” Er) Acts, deeds, or works ; ovrages or ouvrages 
Uitg orks; 8 Rep. 131, 
ior tenas, Lhe lierwite or fine paid to the lord by the 
when his daughter was corrupted or de- 
Bles. Contin. Hist. Croyland, 115. 
‘om the French ouster, to put out.) As ousted 












tenant, 
oie, Petr, 


Yot, p CDs fi 









cap. 25, it is used for contumacy ; | 
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out of possession is where one is removed or put out of pos- 
session. 8 Cro, 349. 

OUSTER LE MAIN, amovere manum] A livery of 
land out of the king’s hand, on a judgment given for him 
that sued a monstrans de droit; for when it appeared upon 
the matter that the king had no title to the land he seized, 
judgment was given in the chancery that the king's hands 
be amoved; and thereupon an amoveas manus was awarded 
to the escheator to restore the land, it being as much as if 
the judgment were given that the party should have his land 
again. Staundf. Prærog. cap. 24; see 28 Edw. 1. st. 3. 
c. 19, Tt was also taken for the writ granted upon a petition 
for this purpose. F. N, B. 256. But now all wardships, 
liveries, and ouster le mains, &c. are taken away by 12 Car. 2, 
c, 24, See Monstrans de Droit, Tenures, 

OUSTER LE MER, oultre, i. e. ultra, and le mer, mare.) 
One cause of essoign or excuse, if a man appeared not in 
court on summons, for that he was then beyond the seas, 
See Lssoign. 

OUTFANGTHEF, from the Saxon ut, i. e. extra, Jang, 
captus, and theof, fur.) A liberty or privilege, as used in 
the ancient common law, whereby a rae was enabled to call 
any man dwelling in his manor, and taken for felony in an- 
other place out of his fee, to judgment in his own court. 
Rastal; Bract. lib. 2. tract. 2. cap. 35; 1&2 P. § M. c. 15. 
3 OUTHEST or OUTHORN. A calling men out to the 
army, by the sound of an horn, 

OUTHOUSES. Are the buildings belonging and adjoin- 
ing to dwelling-houses. See Burglary, Curtilage, Larceny, II. 
OUTLAND. The Saxon thanes divided he hereditar 
lands into inland, such as lay nearest their dwelling, which 
they kept to their own use; and outland, which lay beyond 
the demesnes, and was granted out to tenants, at the will of 
the lord, like copyhold estates. This outland they sub-di- 





| vided into two parts, one part they disposed amongst those 


who attended their persons, called theodans or lesser thanes ; 
the other part they allotted to their husbandmen or churls. 
Spelm. de Feud. cap. 5. 

OUTLAW, Saxon, utlaghe ; Latin, utlagatus.] One di 
prived of the benefit of the law, and out of the king's pri 
tection. Fleta, lib. 1. cap. 47. When a person is restored 
to the king's protection, he is inlawed again. See Oullawry. 


OUTLAWRY. 


Urracanta] ‘The being put out of the law. The loss of 
the benefit of a subject, that is, of the king’s protection, 
Cowell. 

Outlawry is a punishment inflicted for a contempt, in re- 
fusing to be amenable to the justice of that court, which 
hath authority to call a defendant before them ; and as this 
is a crime of the highest nature, being an act of rebellion 
against that state or community of which he is a member, 
so it subjects the party to forfeitures and disabilities; for he 
loseth his liberam legem, is out of the king's protection, &c. 
Co, Lit, 128; Doct. § Stud. dial.2. cap. 3; 1 Rol. Abr. 802. 

And as to forfeitures for refusing to appear, the law dis- 
tinguishes between outlawries in capital cases, and those of 
an inferior nature ; for as to outlawries in treason and fe- 
lony, the law interprets the party's absence a sufficient evi- 
dence of his guilt, and without requiring further proof, ac- 
counts him guilty of the fact, on which issues corruption of 
blood and forfeiture of his estate, real and personal. Co, 
Lit. 128; 3 Inst. 161. See further, Forfeiture, II. 

But outlawry in personal actions does not occasion the 
party to be looked on as guilty of the fact, nor does it oc- 
casion an entire forfeiture of his real estate, yet it is very 
fatal and penal in its consequences; for hereby he is re- 
strained of his liberty, if he can be found; forfeits his goods 
and chattels, and the profits of his lands, while the out- 
lawry remains in force. Plomd. 541; 9 Hen, 6. 20b; Shon. 
Parl. Ca, 73. 

2I 
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Outlawry in civil actions is putting a man out of the pro- 
tection of the law, so that he is not only incapable of suing 
for the redress of injuries, but may be imprisoned, and for- 
feits all his goods and chattels, and the profits of his lands ; 
his personal chattels immediately upon the outlawry, and his 
chattels real, and the profits of his lands, when found by in- 
quisition. 1 Salk. 395. i 

So penal were the consequences of an outlawry, that until 
some time after the Conquest, no man could have been out- 
Jawed except for felony, the punishment whereof was death ; 
but in Bracton’s time, and somewhat earlier, process of out- 
lawry was ordained to lie in all actions vi et armis, Bract. lib. 
5. p. 425. And since, by a variety of statutes (the same as 
introduced the capias), process of outlawry lies in account, 
debt, detinue, and divers other common or civil actions. See 


b I, 

Anciently outlawry was looked upon as so horrid a crime, 
that any one might as lawfully kill a person outlawed, as he 
might a wolf-or other noxious animal; but it is now holden 
that no man is entitled to kill an outlaw wantonly or wilfully, 
but in so doing is guilty of murder; 1 Hale, P. C. 497; un- 
Jess it happens in the endeavour to apprehend him, Bract. 
fol. 125. See post, IV. 

Also, from the heinousness of the offence, the sheriff may, 
on a capias utlagatum, break open the house of the person 
outlawed; for it would be unreasonable that the protection 
allowed in other cases should extend to him who is declared 
a contemner and violator of the law; therefore the seizing 
him as an outlaw implies the liberty of entering and seizing 
him wherever he lies hid, 2 Hale's Hist. P. C. 202; 9 Co. 
91; 1 Buls. 146 ; Cro. Elix. 908; Moor, 606,668; Yelv. 285 
Cro. Car. 687; 4 Leon, 41; 2 Jon. 283. 

If the defendant be a woman, the proceeding is called a 
maiver ; for as women were not sworn to the law by taking 
the oath of allegiance in the leet (as men anciently were 
when of the age of twelve years or upwards), they could not 

roperly be outlawed or put out of the law, but were said to 
he waived, that is, derelicta, left out, or not regarded, Litt. 
§ 186; Co. Litt, 122. And for this same reason an infant 
cannot be outlawed under the age of twelve years. Co. Litt. 
128a. See post, div. IL. 


I, In what Cases Process of Outlawry lics; and by what 
Jurisdiction such Processes are to issue. 

IL. Against whom Process of Outlawry may be awarded ; 
whether it may be awarded against a Peer, an In- 
fant, Feme Sole or Covert, several Defendants, and 
‘Principal and Accessory. 

IIL. To what place Process of Pate is to issue ; of the 
quinto exactus, and Proclamations on an Out- 
lawry. 

IV. Of the Effect of and Process consequent on Outlawry in 
criminal as well as civil Cases, See Process. 

V. What the Party must do in order to entitle him to a Re- 
versal; and of the Effects and Consequences of a 
Reversal. 

I. Wuere the defendant is abroad, or keeps out of the 
way, so that he cannot be arrested or served with process, the 





. plaintiff, on the return of non est inventus to the pluries ca~ 


bree (see post), may have a writ of exigi facias (see post, 
IL.), and proceed to outlawry ; or if there be several de- 
fendants in a joint action, and one of them be abroad or 
keep out of the way, the plaintiff may have a writ of exigi 
facias against that defendant, and must proceed to outlawry 
against him before he can go on against the others. 1 Stra. 
178; 1 Wils. 78; 2 Stra. 1269 ; 1 Bla. Rep. 20. 

Process of outlawry lay in all appeals until they were abo- 
lished, and it now lies in all indictments of conspiracy and 
deceit, or other crimes of a higher nature than trespass vi et 
armis; but it lies not in an action, nor, as some say, on an 
indictment on a statute, unless it be given by such statute, 
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either expressly, as in the case of preemunire ; or impl 
as in cases made treason or felony by statute; Or 
recovery is given by an action in which such process 
fore, as in case of forcible entry. Staundf. 19: 
Outlawry, 26, 36,59; Co. Litt. 128 b; Dyer, 213, 214s 
Hawk, P. C. c. 27. § 118, and several authorities there © 
So process of outlawry lies in replevin, and is gi 

the 25 Edm. 3. st. 5. cap. 17, which gives the capias in 
manner ; when on the pluries replegiari facias the sherif 
turn averia elongata, then a capias in withernam issues © 
on that being returned nulla bond, a capias issues, 
outlawry ; but it does not lie on the original writ oi 
which is vicontiel and determined; therefore as no a 
is required in such original- writ, so neither ought there 
any in the second writ; for where a writ or prot 
founded on a former, it must pursue the former, a 
vary from it. 6 Mod. 84; 1 Salk. 5. 

y the common law, in all actions of trespass quare™ 
armis, and in which there is a fine to the king, a ĉi 
the process; and hei process of outlawry lay P 
common law. 35 H. 6. ob; 22 H.6, 13; Rast. Ente 
10 Co. 72; 2 Rol. Abr. 805. 

But in account, debt, detinue, annuity, covenant, and 
actions as are grounded upon negligence or laches m 
capias lay at common law, but only summons and 
infinite; therefore the capias and outlawry in these 
were introduced by acts of parliament, Co, Litt, L 





































































3 Co. 12; 2 Bulst. 63; 2 Inst. 143; Cro. Jac. 22% 
Yelo. 158; Raym. 1283 1 Keb. 890, 908; 1 Sid. 248, 
of detinue of charters, Dyer, 223 a, dubitatur. 

By the statute of Marlbridge, (52 H. 8). cap. 23. the Me 
of monstravit de compto was given, where before the Pi 
in account was summons, attachment, and distress INM 
and by stat. West. 2. (13 Edw. 1. st.1). cap. 11, prove 
outlawry is given in account. 2 Inst, 145, $80; F.N: Be 

By 25 Edw. 3. stat. 5. c. 17. such process shall 
in a writ of debt and detinue of chattels, and taking 
by writ of capias and by process of exigent, by the 
return, as is used in a writ of account, 3 Co, 125 # 
Rep. 295; 2 Bulst, 63. 

And by 19 H. 7. e. 9. it is enacted, that like proe 
had in actions upon the case, as in actions of trespass 0f, 

The 25 Edw. 8. st. 5. c. 14, as to process of 
against persons indicted for felony, does not apply to * 
of oyer and terminer and gaol delivery. 4 T. 88.521. yp 

Outlawry is either upon mesne process before, OF 
final process after judgment. Formerly, upon mi 
cess the plaintiff could not proceed to outlawry, W 
action were commenced by original writ. 1 Sid. 159°" 
could the defendant be outlawed after judgment, UC” 
action were so commenced; for where the defendat 
outlawed after judgment, in an action commenced 
privilege, it was holden that process of outlawry di 
as there was no capias in the original action, 1 
See tit, Original. re 

Now, hy the Uniformity of Process Act, 2 Wi 
89, the proceedings in personal actions by origina 
effect abolished; and it is provided that ‘in all cofis 
actions not bailable shall be commenced by a wi h 
mons, and actions bailable by a writ of capias ; 
the writ of summons cannot be served on a defend 
appearance may be enforced by a distringas against hit 
By § 5 itis enacted, that “upon the return of be s 
ventus as to any defendant against whom such writ of 
shall have been issued, and also upon the return 
inventus and nulla bond as to any defendant 
such writ of distringas as hereinbefore shall 
whether such writ of capias or distringas shal 
against such defendant only, or against suc! x 
any other person or persons, it shall be lawful, 
wise provided, to proceed to outlaw or waive Su 
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Writs of exigi facias and proclamation, and otherwise, in 
and the same manner as may now be lawfully done upon 
Teturn of non est inventus to a ph 








rine after judgment, but only upon mesne pro- 
Cro, Jac. 577. Sec post, div. IIL 
m. 4. e, 39. § 6. after judgment given in any ac- 
cong menced by writ of summons or capias under the act, 
ent ES to outlawry or waiver may be taken, and judg- 
eh ot Outlawry or waiver given, in such manner and in 
meses as may now be done after judgment in an action 
Or Waly ced by original writ: provided that every outlawry 
Wit ogc had under the act, may be vacated or set aside by 
Jaq tOr or motion, in like manner as outlawry or waiver 
This. an original writ may now be vacated or set aside. 
of ear that the courts at Westminster may issue pro- 
utlawry, and that the Court of King’s Bench, either 
V cent indictment originally taken there, or removed thither 
dn ttionari, may issue process of capias and exigent into any 
of England, upon a non est inventus returned by the 
Re the county where he is indicted, and a testatum that 
Some other county. 2 Hale's Hist. P. C. 198. 
7 xchequer the defendant could not formerly be out- 
it, baay the plaintiff could not proceed there by original 
the fhis may now be done by 2 Wm. 4. c. 39. § 4; and 
fme pose of proceeding to outlawry there, the lord 
eion is to appoint some fit person holding some other 
ing gi that court to execute the duties of filacer, exigenter, 
“Alga Of outlawries in the same court. 
igeny UUstices of oyer and terminer may issue a capias or 
ed pant 80 proceed to the outlawry of any person in- 
e t re them, directed to the sheriff of the same county 
Edm, ey held their sessions at common law; and by the 
toal e. 11. they may issue process of capias and e: 
u the counties of England, against persons indicted or 
But; Of felony before them. 2 Hale's Hist. P.C. 81, 199. 
OF og; tices of gaol delivery regularly cannot issue a capias 
Mepriggctts because their commission is to deliver the gaol 
ofr ia ih $ m ed existentibus ; so that those whom they have 
iu, p, C ig always intended in custody already. 2 Hale's 
S Nair t 4 
on a of the peace may make out process of outlawry 
ctments taken before themselves, or upon indict- 
en before the sheriff, and returned to the justices 
Peace, by the 1 Edw. 4. c. 2; but the power of the 
ded any process upon indictments, taken before 
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made away by that statute. 2 Hale's Hist. 199, 
le a queere by Hale, whether a coroner can by law 
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make out process of outlawry against a man indicted by in- 
fa ms before him. 2 Hale’s Hist. P. C. 199. See 4 T. 

. 521. 

It hath been held, that though the process in inferior courts 
be a capias, yet they cannot proceed to outlaw the party. 
Yelv. 158; Cro. Jac. 222,261; Raym. 128; 1 Sid, 248, 259; 
1 Keb. 890, 908, 

The process to the outlawry, viz. the capias and exigent, 
must be in the king’s name, and under the judicial seal of 
the king, appointed to that court, which issues that process, 
and with the teste of the chief justice or chief judge of that 
court or sessions, 2 Hale's Hist. P. C. 199. 


IL. Ir a peer of the realm be indicted, and cannot be found, 
process of outlawry shall be awarded against him, and he shall 
be outlawed per judicium coronatorum, 2 Inst. 49; 3 Inst. 31; 
Staundf. 130 ; 2 Hawk, P, C. c. 44. § 16. 

But in civil actions, between party and party, regularly a 
capias or exigent lies not against a peer; yet in case of an 
indictment for treason or felony, or for trespass vi et armis, 
as an assault or riot, process of outlawry shall issue against 
a peer: for the suit is for the king, and the offence a con- 
tempt against him ; therefore, if a rescue be returned against 
a peer; or if a peer be convict of a disseisin with force, or 
denies his deed, and it be found against him, a capias pro fine 
and exigent shall issue, for the king is to have a fine; and 
the same reason holds upon an indictment of trespass or riot, 
much more in the case of felony. 2 Hale's Hist, P, C. 199, 
200; Cro. Eliz. 170, 508; 5 Co. 54; 1 Rol, Abr, 220, 

An infant above the age of fourteen may be outlawed, and 
the outlawry is not erroneous; but an infant under the age 
of fourteen cannot be outlawed; if he be, it is erroneous. 
3 Hen. 5. Utlagat.; Fitz, tit. Outlawry, 11 ; 2 Rol. Abr. 805; 
Dyer, 104; 2 Hale's Hist. P. C. 207, 208. Lord Coke says, 
within the age of twelve years. 1 Jnst. 128 a. 

But the outlawry of stich infant is not void, it being of 
record, but is voidable only by writ of error. Dyer, 239 a3 
2 Rol. Abr, 805, 

A woman, it has been already remarked, is said to be waived 
and not outlawed ; therefore where a capias and exigent were 
awarded against three men and two women, and the return 
was utlagat. existunt, where, as to the women, it ought to have 
been waiviatee existunt, this was held to be error. Cro. Jae. 
358; 1 Rol. Rep. 407; 1 Rol. Abr. 804. 

If in an action against husband and wife, the husband is 
outlawed, and the wife waived, and she is taken upon the capias 
utlagat., though she is to be discharged of the imprisonment, 
(because the plaintiff cannot proceed against her alone,) yet 
she still remains waived, and when her husband is taken he 
must bring her in. See Dyer, 271 b; Cro. Jac. 445; Cro. 
Eliz. 370; Hut, 86; 1 Sid. 21; Cro. Car. 58, 59; Hut. 86, 

If two are sued in a joint action, and neither of them will 
appear, process of outlawry must be taken out against both. 
Cro. Eliz. 648. 

If an exigent be awarded against two, and the return primo 
exacti fuerunt et non comparuerunt, without saying nec eorum 
aliquis comparuit, it is erroneous. 2 Rol. Abr. 802. 

As to outlawry in action of account, see 41 Edw. 3, 3; 
1 Rol, Abr. 127; 1 Browni, 25; 41 Edw. 8. 18 b.; Moor, 
188; 2 Leon. 76; Dyer, 289. pl. 208; N. Bendl. 148. pl. 
205; Moor, 74. pl. 203; 1 And. 10; 1 Sid. 173; 1 Keb, 642, 

As to awarding outlawry against principal and accessory, 
by the stat. of Westm, 1. 3 Edw. 1. c. 14. which was passed 
to remedy an abuse then pormiling of outlawing accessories 
on appeals of felony, it is provided, that none be outlawed 
upon appeal of commandment, force, aid, or receipt, unless 
he who is appealed of the deed be attainted, so that one like 
law be used therein through this realm; nevertheless he that 
will so appeal, shall not, by reason of this, intermit or leave 
off to commence his appeal at the next county, against them, 
no more than against their principals which he appealed of 
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the deed; but their exigent shall remain, until such as be ap- 
pealed of the deed be attainted of outlawry or otherwise. 

For the construction of this statute, which has been held to 
extend to indictments as well as appeals, (the latter of which 
are now abolished,) see 2 Hawk. P. C. c. 27; 2 Hale's Hist. 
P. C. 220. 

If one exigent be awarded against the principal and ac- 
cessory together, it is error only as to the latter. 4 Z. R. 521. 

With respect to accessories, it was formerly held, that as 
the guilt of the accessory was purely derivative, and no ac- 
cessory could be convicted before the conviction of his prin- 
cipal, so, in no case could process of outlawry issue against 
any accessory either before or after the fact, previous to the 
outlawry of the principal. 1 Star. Cr. Pl. 260. But as the 
recent statutes of7 Geo. 4. c. 64. § 9, and 7 & 8 Geo. 4. c, 29. 
§ 54, 55, have enacted, that accessories before the fact and 
Teceivers of stolen goods may be indicted and convicted of a 
substantive felony, whether the principal felon shall or shall 
not have been previously convicted; it seems to follow that 
they may now also be outlawed, independently of any pro- 
cess of outlawry against the principal. Accessories after the 
fact however, except receivers of stolen goods, can still only 
be indicted either along with, or after the conviction of, the 
principal; and therefore in favour of these, the former prac- 
tie 0 proceeding to outlawry against an accessory still pre- 
vails. 

In treason all are principals; therefore process of outlawry 
may. go against him who receives, at the same time, as 
against him that did the fact, ` 1 Hale's Hist, P, C. 288, See 
Process. 


III, Formenny the exigent must have been sued in the 
county where the party really resided, for there all actions 
were originally laid; and because outlawries were at first 
only for treason, felony, or very enormous trespasses, the 
process was to be executed at the torn, which is the sheriff's 
criminal court; and this held not only before the sheriff, but 
before the coroners, who were ancient conservators of the 
peace, being the best men in each county, to preside with the 
sheriff in his court, and who pronounced the outlawry in the 
county court on the party's being quinto ewactus ; therefore 
anciently there was no occasion for any process to any other 
county than that in which the party actually resided, Fitz. 
Exigent, 26; Dyer, 295. 

By the 6 Hen. 6. c. 1. “ before any exigents be awarded 
against persons indicted in the King's Bench of treason or 
felony, writs of capias shall be directed as well to the sheriff 
of the county in which they are indicted, as to the sheriff 
of the county whereof they may be named in the in- 
dictments ; the capias having at least six weeks before the 
return thereof.” 

‘And by the 8 Hen. 6. c. 10. “upon every indictment, be- 
fore any ewigent awarded, presently after the first writ of 
capias returned, another writ of capias shall be awarded, di- 
rected to the sheriff of the county, whereof he who is in- 
dicted is or was supposed to be conversant, by the same 
indictment, containing, according to the circumstances, three 
or four months from the date to the return; by which second 
writ of capias, the sheriff shall be commanded to take him, 
if he can be found within his bailiwick ; and if he cannot, to 
make proclamation in two counties, before the return of the 
same writ; after which writ so served and returned, if he 
which is so indicted or appealed come not at the day of such 
writ returned, the ewigent shall be awarded.” 

‘This statute not to extend to indictments taken within the 
county of Chester, 

By the 10 Hen. 6. c. 6. “such second capias as is required 
by 8 Hen. 6. c. 10. shall be awarded upon indictments re- 
moved into the King’s Bench, or elsewhere, by certiorari, or 
otherwise,” 
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In the construction of these statutes, the following | 
have been holden :— ji 

That though the words are express, that any outlaw 
nounced contrary to the directions of the statute shall 
yet it is not to be taken as if such outlawries were abs 
void, but only voidable by writ of error, Cro. 
8 Co. 59; Plowd, 187; Hob, 166, 
If a defendant be expressly named of the same 
wherein he is indicted, or appealed, and be also namı 
an alias dictus of another, it hath been adjudged that © 
is no need of any capias, with a command for prot 
according to 8 Hen, 6, c. 10. because that which comes 
the alias dictus is not traversable nor material; also if a! 
fendant be nanied of B. and late of D. there is no ne 
capias to the sheriff of the county wherein D. lies; b 
it appears, the defendant is at present conversant at B.; bU 
a defendant be named of no certain place at present, but 
late of B. and late of D. and late of E., &c. being all in 
ferent counties from that in which the prosecution is 
menced,a capias shall go to thesheriff of each county. 2a 
P. C. c. 27. § 126; 2 Hale's Hist. P. C. 195, 196 5 Ora 
167. 

Upon the issuing of the exigent before judgment oF 
vietion, the 4 & 5 W. § M. c. 22. § 4. directs, that © 
shall also issue a writ of proclamation (bearing. the 
teste and return with the exigent) to the sheriff of 
county where the defendant is mentioned to inhabit, 
ing to the form of the 31 liz, c. 3. (see this statute, 
relates to proceedings in civil actions, post) ;_ whic 
proclamation must be delivered to the sheriff before 
return. i 
The 4 & 5 W. & M. c. 22. does not apply to an outlaw 
conviction, Burr, 2559; 3 T, R. 501. 

The return of outlawry upon the exigent must be & 
as to the time and place of exacting the defendant and 
necessary particulars, 

In the return to the writ of proclamation, it is not 
sary that the sheriff should allege, that the person prí 

did not render himself, though this is essential in hi 

to the exigent: but he must specially show how the PAN 

mations were made, to enable the court to judge Wg! 
they were properly made or not. 4 T, R, 6213 

T., R. 499, post, ad 

The course of proceeding to outlaw a person iM 
for a misdemeanor differs from the process in cases 0! 
In cases of misdemeanor, the first step after the fim 
the indictment is, to issue a venire facias ad responi 
‘There must be fifteen days between the teste and 
this writ, on indictments before justices of peace al 
sions, or before justices of oyer and terminer, But 
justices of oyer and terminer and gaol delivery, itt 
made returnable immediately; and the like, where © 
dictment is before the Court of King’s Bench for an 
done in Middlesex, that being the county in which tl “ft 
sits: but not, where the offence is committed out 
county. 3 Salk, 371. . 

On the issuing of the venire facias, the defent 
summoned, and if he do not appear, and the sherifl 
that he has Jand in the county whereby he may be resi 
a distringas is awarded, and is repeated from time i! 
whereby he forfeits, on every default, the issue: 
the sheriff, But if upon the venire, the sheriff ret 
the defendant has nothing whereby he can be 
capias issues, and then an alias, and then a pluries, 
wards the exigent; upon which the defendant may 5 
lawed. 2 Hawk. c. 27. § 10. But if the prosecutor 
S SAR after judgment, then only one capias is ne! 

L § 11. 2 

Tn civil cases,- the: writ of, exigi facias (seo DADAAN 
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judicial writ made out by the filacer, as clerk of the 
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directed to the sheriff of the county where the action is 

Or go PManding him to cause the defendant to be required 
pa from county court to county court, or from husting 
costing, if in London; that is, at five successive county 
rts or hustings, until he be outlawed, if he do not appear; 


he appear, to take him, &c. This writ should be tested 
jua: 





as they may of the times of holding 
courts; but it is now agreed, that if an exigent 
th London, and they begin “ husting de placito terre,” 
cane may,) they shall proceed along at that hustings to 
sitlawry, without mingling their husting de communibus 
5 but if an allocato husting comes, they shall proceed 
ut omitting any husting, Palm, 287; 2 Leon. 14; 2 
ist, P, C, 20: 
äddition to the exigent, a writ of proclamation was in- 
y 6 Hen. 8. c. 4. which requires it to be directed 
leriff of the county of which the defendant is called, 
cribed in the original; for there he was supposed to 
} and if he did not in fact dwell there, he might have 
the outlawry, by the statute of additions. Dyer, 
See Gilb, ©. P.'19; Thes, Brev, 88. 
the writ of proclamation is at present governed by 31 
+9 § 1. which enacts, that, “in every action personal, 
M any writ of exigent shall be awarded out of any court, 
i, Proclamation shall be awarded and made out of the 
‘Ourt, having day of teste and return as the said writ of 
the grill have directed, and delivered of record to the sheriff 
%0 away county where the defendant at the time of the exigent 
ded ‘shall be dwelling; which writ of proclamation 
Shori tain the effect of the same action; and that the 
Mion ane county unto whom any such writ of procla- 
One in th all be delivered, shall make three proclamations, 
ions OPen county court, another at the general quarter 
the peace, in those parts where the defendant at 
en, the exigent awarded shall be dwelling, and the 
f uouth at the least before the quinto exactus by 

k the said writ of exigent, at or near the most usual 
the def the church or chapel of that town or parish where 
halt be adaänt shall be so dwelling; and if the defendant 
hial paa eling out of any parish (i.e, in any extra-paro- 
12) then in such place as aforesaid of the next ad- 
Parish in the same county, and upon a Sunday imme- 
«er divine service, and sermon, (if there be one,) 
e no sermon, then forthwith after divine service; 
a ntlawries had and pronounced, whereupon no 
draclamations shall be awarded and returned according 
™ of this statute, shall be utterly void and of none 












But 
er 


Writ 


































maY in felony reversed because it appeared on the 
“amation and the return to it that the person in- 
org o tlawed after a day had been given him in court, 
Such day arrived, 3 1. R. 499. 






<U 

by a Pe defendant's being put in exigent, he is either 

be taken Peri, appears voluntarily, or makes default. 

Nea baij, ct? he either remains in custody of the sheriff, or 
© > XC as upon a common arrest. Formerly, if the 
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defendant had appeared voluntarily, at any time before the 
return of the exigent, he might have obtained a writ of super- 
sedeas from the filacer, as clerk of the supersedeas, on entering 
a common appearance of the term in which the exigent issued, 
and he may still do so where the action does not require 
special bail. But upon a question, whether in a case originally 
requiring special bail, if the defendant stand out to an exigent, 
he can come in and appar to the exigent without putting in 
special bail; it was ruled by the Court of K, B. that there 
ought to be special bail. It would be very unreasonable, they 
said, that the defendant should gain an advantage, by standing 
out till process of outlawry ; he certainly ought not to be in 
a better condition then than if he had appeared at first. And 
accordingly the direction given was, that the filacer should 
not issue a supersedeas till the defendant should put in special 
bail, 3 Burr. 1920. 

If the defendant be neither arrested nor appear, but make 
default at five successive county courts or hustings, he is 
outlawed if a man, or if a woman, she is waived, by the judg- 
ment of the coroners, or of the recorder in London ; and the 
judgment of outlawry being returned by the sheriff upon the 
exigent, the filacer, as clerk of the outlawries, will make out a 
writ of capias utlagatum, which is either general or special 
and may be issued into any county, without a testatum; nor is 
there any occasion upon an outlawry after judgment, to revive 
the judgment by scire facias, after à year and a day. 

By the general writ of capias utlagatum, the sheriff is co 
manded “ that he do not omit by reason of any liberty of his 
county, but that he take the defendant, if he be found in his 
bailiwick, and him safely keep, so that he may have his body 
in court on a general return day, &c, wheresoever, &e, to do 
and receive what the court shall consider of him.” The de- 
fendant, being taken by the sheriff on this writ, either gives 
bail to appear and reverse the outlawry, or remains in custody 
until he actually reverse it, or obtain a charter of pardon, or 
be relieved under an insolvent act, 

At common law the defendant could not have been bailed 
when taken by the sheriff on a capias ullagalum. 3 Burr. 
1484; 4 Burr, 2540. And this case is particularly excepted 
out of the 23 H, 6. c, 9; 13 Car, 2. st, 2. e 2. § 4; by the 
latter of which statutes it is expressly declared that’ “no 
sheriff, &c, shall discharge any person or pears taken upon 
any writ of capias utlagatum out of custody without a lawful 
supersedeas first had and received for the same.” But now by 
the 4 & 5 W. § M. c. 18. § 4. 5. if any person outlawed in 
the Court of King’s Bench, other than for treason or felony, 
shall be arrested upon any capias utlagatum out of the said 
court, the sheriff making the arrest may, in all cases where 
special bail is not required by the said court, take an attor- 
ney’s engagement under his hand to appear for the defendant, 
and reverse the outlawry, and discharge the defendant from 
such arrest; and in those cases where special bail is required 
by the said court, the said sheriff shall take security of the 
defendant by bond, with one or more sufficient surety or 
sureties in the penalty of double the sum for which special 
bail is required, and no more, for his appearance by attorney 
in court, at the return of the writ, and to perform such things 
as shall be required by the said court; and after such bond 
taken may discharge the defendant from the said arrest, Or 
in case the defendant shall not be able to give security as 
aforesaid, before the return of the writ, he shall be discharged, 
whenever he shall find sufficient security to the sheriff’ for 
his appearance by attorney in the said court, at some return 
in the ensuing term, to reverse the outlawry, and to do such 
other things as shall be required by the said court, 

This statute has been construed not to extend to criminal 
cases, at least not to misdemeanors after conviction. 4 Burr. 
2539. And even in civil cases the defendant cannot be bailed 
where he was not bailable upon the process to outlawry. Zd. 
2540, For it was the design of the statute to put him in the 
same condition as if he had not been outlawed ; and therefore 
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he is not bailable when taken upon an outlawry after judg- 
ment; neither upon this statute will the court restore goods 
taken upon a special capias utlagatum, but they will of course 
be restored upon the reversal of the outlawry, Carth. 459; 
1 Ld. Raym, 849. 

When there is no affidavit of a bailable cause of action, the 
sheriff is authorized by the statute to discharge the defendant 
‘on an attorney's undertaking to appear and reverse the out- 
Jawry ; but valet an affidavit has been made, he ought not to 
be discharged without giving the security required by the 
statute; which is not a common bail bond, but a bond with 
one or more sufficient surety or sureties for appearance by 


attorney at the return of the writ, and to do and perform such , 


things as shall be required by the court, that is, to put in bail 


to a new action, plead within a limited time, put the plaintiff | 


in the same condition, and such like matters. 3 Burr. 1483; 
4 Burr. 2540, And it is not necessary that the affidavit 
should be made before the outlawry; 2 Sira, 1178, 9; 1 
Wils. 8; Fort. 39; or the sum sworn to be indorsed on the 
capias utlagatum. 2 Burr. 1482. But it is sufficient if there 
be an affidavit before the defendant is discharged ; the court 
having determined that process of outlawry is not within the 
statute for preventing frivolous and vexatious arrests. See 3 
Burr. 1483. And see as to Bail, post, V. 

By the special writ of capias ullagatum, the sheriff is com- 
manded not only to take the defendant, as by the general 
writ, but also “to inquire by the oath of honest and lawful 
men of his county, what goods and chattels, lands and tene- 
ments, he hath or had on the day of his outlawry, or at any 
time afterwards; and by their oath to extend and appraise the 
same according to the true value, and to take them into the 
king's hands, and safely keep them, so that he may answer to 
the king for the true value and issues of the same, making 
known what he shall do thereupon to the court, on the return 
day.” Off. Brev. 35; Thess. Brev. 59. Upon this writ the 
sheriff is to empannel a jury, who are to rales driyuiry eis 
goods and chattels of the defendant, including his debts. Co. 
95; Lane, 23; Lut, 829, 1513; Gilb. C.P. 200. Andalso 
of his leasehold and freehold lands and tenements ; to appraise 
the goods, and to extend or value the lands, &c. but they are 
not to inquire of his copyholds ; Parker, 190; or trast pro- 
perty. Cro, Jac. 513; Sty, 41. But see the Statute of 
Frauds, 29 Car. 2... 3. § 10. 

Witnesses may be subpoenaed to attend the execution of 
the inquiry, and when made, the sheriff is to take possession 
of the goods and chattels of the defendant, and of the lease- 
hold tenements in his own occupation. 9 Hen. 6. c. 20, 21. 
But he must not oust or disturb the possession of his tenants. 
Id. 21 H. 7.7. And can only take the issues or profits of his 
freehold tenements. Jd. Plowd. 541; Hardy, 106, 176 ; 
Bunb. 108, 105. The inquisition should set forth, with con- 
venient certainty, the appraised value of the eee 3 the par- 
ticulars of the debts; of what lands, &c. the defendant is 
seised or possessed ; the different parcels; in whose tenure ; 
and of what annual value beyond reprises. But the inquisi- 
tion being merely an office of instruction or information, does 
not require so much certainty as an office of entitling. 2 Salk. 
469; Bunb. 103. And'if the lands, &e. be undervalued, 
there may be a melius inquirendum. Hard. 106, See that 
title, and Forfeiture. 

When the special writ of capias utlagatum is returned, it 
should be delivered, with the inquisition annexed, to the 
filacer, as clerk of the evigents and outlawries, and afterwards 
filed in the office of the custos brevium, 3 T. R. 578, 9; from 
whence a transcript is sent into the Exchequer. Gilb. C.P. 
16. Out of this court there issues a venditioni eaponas to sell 
the goods, a scire facias to recover the debts, and a levari 
„facias to levy the issues and profits; under which latter writ 
the sheriff may not only take the rent and moveables of the 
party outlawed, but also the cattle of a stranger levant and 
couchant on the lands extended. 1 Ld. Raym. 805, and the 
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cases there cited in the last edition. Tn aid of these 
bill may be exhibited in the Exchequer against the outl 
compel a discovery of his real and personal estate, &c- 
by the plaintiff to enable him to take out execution, or 
attorney-general on behalf of the crown, Hardr. 22. 
it is said to be the course of that court, upon an outlawrys 
prefer an information in the nature of an action of trove # 
conversion against him who hath the goods of the party 
lawed. 1 Mod. 90. 
The money raised by the sheriff under these writs b 
to the crown, but the plaintiff may have it paid to him im 
faction of his debt and costs by applying to the 
Exchequer, or lords of the treasury; and he may 
a lease or grant of the custody of the lands, &c. 
Exchequer seal; Hardr. 106, 422; T. Raym. 1 £ 
33; or a grant of the king's right to levy the profits. 9 Ar 
20; 2 Roll. Abr. 808; Gilb. C. P. 17; 4 Inst. ©. 115 ane 
title Custodiam. 

If the money raised by the sheriff do not exceed the 
| fifty pounds, the Court of Exchequer, on motion, will 0 
| to be paid to the plaintiff; but if it exceed thats 
| plaintiff must petition for it to the lords of the ® 
| stating the amount of his debt, a short abstract of the M 
ceedings, with the expenses he has been put to, 
in respect thereof, that the attorney-general may be au 
to consent, on behalf of the crown, that the money 
in the sheriff's hands may be paid over to the p 
The petition is referred by the lords of the treasw 
solicitor, who should be furnished with an affi 
before a baron, of the amount of the debt and costs, 


0 0 


under # 
1 


authorities there cited. 





V. Tiere are two ways of reversing an outlawry i 
by writ of error returnable coram nobis. Co. Lith * 
Fort. 38. 2dly. By motion founded on a plea, avermeln, 
Ae aden of some matter apparent; asin respect of aug 
sedeas, omission of process, variance, or other mattel 
rent on the record; and yet in these cases some have 
that in another term the defendant is driven to his 
error. But for any matter of fact, as death, 5 
beyond sea at the time of the exigent awarded (Carty 

1 Ld, Raym. 849 ; 2 Stra. 1178; 1 Wils. 8), serv’ 
king, &c. he is driven to his writ of error, unless it 
case of felony, and there in favorem vitæ he may 
It seems, however, to be discretionary in the cow 
by motion, or put the parties to a writ of error 3 
years they have gone farther than heretofore upon 
more niir} to expedite justice, save expense, a 
the credit and character of ‘the defendant. 







post 
had been within the realm at the time of such pro! 


and outlawry pronounced. But by § 8. if the party (jal 
shall within one year next after outlawry pronounce’ gf 


ment given thereon, yield himself to the chief j 


land, and offer to traverse the indictment, or appes!™ 
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ceived 19229 Shall have been pronounced, he shall be re- 
$ tosuch traverse, and being thereupon found not guilty 
Verdict of twelve men, he shall be clearly acquitted and 
barged of the said outlawry, and of all penalties and for- 
s i reason of the same, as fully as though no such 
awry had taken place. 
prisoner outlawed, and afterwards in custody thereon, 
admitted to surrender and traverse at any time within 
See the case of Sir Thomas Armstrong, where such 
here as denied, and he was executed; and the notes 
ga Phillipp's State Trials reviewed, ii. 153, 161. But 
Tong's case was declared an unfit precedent to be fol- 
wed, and his execution was, in 1689, resolved by the com- 
Te to be illegal, and a murder by pretence of justice. Sir 
rag nt Sawyer, the feet) who prosecuted him, 
expelled the house of commons. ‘The survivors of the 
Who decided against him, and the executors of Jefferies, 
as dead, were summoned to the bar of the house, and it 
Resolved that 50000. should be paid by the judges and 
tors to Armstrong’s lady and children for their losses 
Attainder, The bill for reversing the attainder, however, 
Pass, and it was only reversed on error, 6 W. § M. 
4 366: Sta. Tri, vol. x. 117, notes (oct. ed.) ; and see 
* Treason, E. (edited by Gullim and Dodd.) 
arly, in all outlawries, as well personal as criminal, 
fa MM order to reverse the same, was to appear in pe 
+2 could not appear by attorney. 2 Leon. 22; Cro. Jac. 
$ 2 Salk, 496, 
4 & 5 IV, & M. c. 18, already referred to, no person 
in the Court of B. R. for any cause whatsoever, 
in put felony only excepted,) shall be compelled to ap- 
i Person in the said court to reverse such outlawry ; but 
Pear by attorney and reverse the same without bail in 
oa except where special bail shall be ordered by the 
: Westm, 1. (3 E. 1.) e. 9. it is expressly provided, that 
udeg ie’, Outlawed, have abjured the realm, &e. shall be 
the the benefit of replevin; yet it has been always held 
1 Court of King's Bench may in their discretion, in 
h te hese bail a penaa upon an outlawry of felony : as 
tte nog lends that he is not of the same name, and there- 
the same person with him that was outlawed, or 
Hy, other error in the proceedings. 2 Hawk, P. C. 







































































liz. €, 3, § 3. before allowance of any writ of 
Teversing of any outlawry by plea or otherwise, 
Want of any proclamation made according to the sta- 

‘only e defendants in the original action shall put in bail, not 
Anew Rear and answer to the plaintiff in the former suit 

u asal to be commenced iy the said plaintiff for the 
tio toned in the first action, but also to satisfy the con- 

m, if the plaintiff shall begin his suit before the end 


or 






next after the allowing the writ of error, or other- 
if of the said outlawry. 
des the nits the outlawry for any other error in law, 
the q Want of proclamations, it was long unsettled whe- 
fendant should be obliged to put in special bai 
x Shou}, d Hest cases upon the subject, it was determined that 
p, Zitt. Rep. 301; Carih. 459; 1 Ld. Raym. 849 ; 
9. But there are cases to the contrary in the 
t Chief Justice, 12 Mod. 545; 1 Ld. Raym. 605; 
And in one of them (2 Salk. 496) it is said that 
utlawed come in gratis, upon the return of the 
ne, oS be admitted, by motion, to reverse the 
y other cause but want of proclamations, with- 
bail; but if he come in by cepi corpus, he shall 
to reverse it without appearing in person, as 
Was obliged to do at common law; or putting 
Cory, Sherif for his appearance upon the return 
sed + and for doing what the court shall order. In 
ent cases, however, special bail was put in upon 


) Void 
ont 
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reversing the outlawry for errors in law, though it does not 
appear the party came in gratis. Wall v. Walton, E. 12 
Geo. 1. cited 1 Wils. 4; 2 Stra, 951 5 2 Barn, K. B. 298, 
Atlength, in the case of Serecold v. Hampson, the court, upon 
considering the words of 4& 5 W. § M. c. 18. § 3. which 
empowers the outlaw to appear by attorney, and says, “the 
outlawry shall be reversed without bail in all cases, except 
where special bail shall be ordered by the court,” declared 
they were of opinion they had a discretionary power to re- 
quire it or not; and that the want of an affidavit before the 
outlawry was no objection, because that is only requisite to 
warrant an arrest; and though the 31 Lliz. e. 3. § 3. be the 
only act that expressly requires bail, it is not to be inferred 
from thence that in other cases it ought not to be insisted on ; 
for that act makes a new error, and the bail upon it is abso- 
lutely to pay the condemnation money. 2 Stra. 1178, 9; E 
Wils, 8. And it is now settled, that on reversing an outlawry 
for any other error in law besides the want of proclamations, 
the bail is common or special, in like manner as upon the arrest. 
Where special bail is requived, it need not be put in before 
the allowance of the writ of error, but itis well enough if put 
in at any time before the reversal, 1 Ld. Raym. 605 ; 2 Sira. 
951: 2 Barn. K. B. 928. The recognizance, in such case, is 
usually taken in the common form ; but see 12 Mod. 545, per 
Holt, and 2 Salk. 496. And it is settled that the bail may 
render the defendant, and are not, at all events, answerable 
for the debt. Tidd's Pract, and the authorities there cited. 

In general, an outlawry can only be reversed upon pay- 
ment of costs; but if the process have been abused, and 
made subservient to purposes of oppression, as where a man 
has been outlawed, who was already in prison at the plain- 
tiff’s suit, or being at large did not abscond but appeared 
publicly, and might have been arrested or served with pro- 
cess, the court on motion will order the plaintiff to reverse 
the outlawry at his own expense. 2 Vent. 46; 2 Salk. 495; 
Barnes, 821; T. Jon, 221; Comb. 11; 12 Mod, 413. 

Upon a writ of error prosecuted by the party in person, 
to reverse an outlawry in a civil action for a common-law 
error, the recognizance of bail is to be taken in the common 
alternative form, to pay the condemnation money, or to ren- 
der the principal; and not absolutely to pay the condemnation 
money, as in case of reversal of outlawry upon 31 Eliz. c. 3. 
for want of proclamations; or upon 4 ẹ 5 W. § M. e. 18. 
§ 3, on appearance by attorney and by motion, Havelock v. 
Geddes, 12 East, 62%, 

A bankrupt, who has been waved (or outlawed) and her 
person arrested, and goods taken by the sheriff under a writ 
of capias utlagatum, is not entitled’ to be relieved on sum- 
mary motion from such arrest and levy, except upon the 
terms of appearing to the action, and putting in and per- 
fecting special bail, although the plaintiff had also proved 
her debt under the commission, and received a dividend, 
after which the action was commenced for the balance. 14 
East, 536. 

The court upon motion reversed the outlawry in a civil 
suit upon the defendant's putting in bail in the alternative to 
satisfy the condemnation money, or to render the principal, 
paying all costs, including those, if any, in the Court of Ex- 
chequer, without requiring the recognizance of bail to be 
for the payment of the condemnation money absolutely, 1 
M. § S. 409. TR 

The court of C. P. reversed an outlawry in a civil suit on 
motion, upon error in fact sworn to. 3 Taunt. 141, 

It is clearly agreed, that an attainder of felony of a person 
who had any lands shall never be reversed by writ of error, 
without a scire facias against all the tertenants and lords me- 
diate aud immediate; but it is settled, that such scire facias 
is not necessary in the case of high treason, Dyer, 34. pl 20 5 
Cro. Eliz, 235; 1 Keb. 141; 1 Sid. 816; 3 Keb. 39; 8 Mod. 
42, 47; 4 Mod. 866; Ld. Raym. 154. 

Also it is said, that it is not necessary in the case of felony, 


























OUTLAWRY, V. 


when it is suggested on the roll that the party had no lands, 
and the attorney-general confesses it, 2 Salk. 495. 

It is agreed, that after an outlawry of treason or felony is 
reversed, the party shall be put to plead to the indictment, 
for that still remains good, and he may be tried at the King’s 
Bench bar; or the record may be remitted into the country, 
if it were removed into the King’s Bench by certiorari, with a 
command to the justices below to proceed by the 6 Hen. 6. 
c. 1; Cro. Jac. 646; Cro. Car. 865; 3 Mod. 42; 6 Mod. 
115 ; 2 Hale's Hist. P. C. 209. 

So if a man be outlawed by process in an information, and 
comes in and reverses the outlawry, he must plead instanter 
to the information. 1 Salk. 371; 5 Mod, 141. 

The law is the same in civil cases, and therefore, if an out- 
lawry in a personal action be reversed, the original remains, 
March. 9; 3 Lev. 245. 

Generally speaking, when the outlawry is reversed, or the 
defendant has obtained a charter of pardon, he may be dis- 
charged, if in custody, by writ of supersedeas. See 13 Car. 
at. 2. c. 2. ‘ 4, And his property, if taken into the king's 
hands, shall be restored to him by writ of amoveas manus, or 
otherwise, according to the course of the exchequer. As to 
chattels real, see Cro. Eliz. 278 ; 2 Vern. 312; Bunb, 105. 
And as to chattels personal, see 5 Mod. 61, post. 

Where he has obtained a charter of pardon, he must sue 
out a scire facias to give notice thereof to the plaintiff, in 
order that he may further prosecute his action, if he think 
proper. See Tidd’s Prac. c. 4. 

It hath been adjudged, that if the king grant over the 
lands of a person outlawed for treason or felony, and after- 
wards the ea be reversed, the party may enter on the 
patentee, and need neither sue a petition to the king, nor a 
seire facias against the patentee. 1 And. 188. A person shall, 
after outlawry reversed, be restored to his law, and be of 
ability to sue, Co. Litt, 288 b. 

If the goods of a person outlawed are sold by the sheriff 
upon a capias utlagatum, and after the outlawry is reversed 
by writ of error, he shall be restored to the goods them- 
selves; because the sheriff was not compellable to sell these 
goods, but only to keep them to the use of the king. 5 Co. 
90; 1 Roll. Abr. 78, 

Tf an advowson come to the king, by forfeiture upon an 
outlawry, and the church becoming void, the king presents, 
and then the outlawry is reversed ; yet the king shall enjoy 
that presentment, because the presentment there came to the 
king as the profit of the advowson. Moor, 269. 

ut if the church be void at the time of the outlawry, 
and the presentation is thereby forfeited as a chattel princi- 
pally and distinct of itself, there, upon reversal of the out- 
Jawry, the party shall be restored to the presentation. Cro. 
Eliz. 170. 

If a termor being outlawed for felony, grants over his 
term, after the outlawry is reversed, the grantee may have 
trespass for the profits taken between the reversal of the 
outlawry and the assignment; for by the reversal it is as if 
no outlawry had been, and there is no record of it. Cro. 
Eliz. 170 ; 18 Co. 20, 22. 

It is said, that if a man be outlawed in the King’s Bench, 
and the party’s goods are seized into the king’s hands, and 
then the outlawry is reversed, there can be no restitution ; 
the reason whereof is, for that the Court of King’s Bench 
cannot send a writ to the treasurer; and the Court of Ex- 
chequer have no record before them to issue out a warrant 
for restitution, 5 Mod. 61. See 2 Vern. 2, 3; 2 Lev. 49. 

For more learning on this subject, see 8 New Abr, and 
22 Vin. Abr. title Outlawry. 

OUTPARTERS, mentioned in 9 H, 5. st. 1. ¢. 7. A kind 
of thieves in Riddesdale, that stole cattle, or other things 
without that liberty. Some are of opinion, that those which 
in the fore-named statute are termed outparters, are now 

















OYER. 


called outputers, being such as set matches for the robi 
any man or house. Cowell. See Intakers. a 

OUTRIDERS. Bailiffs errant, employed by the sherti 
or their deputies, to ride to the farthest place of their 
ties or hundreds, with the more speed to summon 
they thought good to their county or hundred courts. 
14 E. 3. st. 1. c. 9. 

OUTSUCKEN MULTURES. Quantities of com 
by persons voluntarily grinding corn at any mill, to 
they are not thirled or bound by tenure, See 
Multurers. 
OWEL. An old French word for equal. Zaw Fr. 
OWELTY, equality. Co. Litt. 169, When there 18 © 
mesne, and tenant, and the tenant holds of the mesne by = 
same service that the mesne hold over of the lord above ™ 
this is called owelty of services. F. N. B. 186, 

OWLERS. Persons that carried wool, &c. to the seag 
by night, in order to be shipped off contrary to laws 






‘ol. 

OWLING. Was the offence of exporting, &c. wool by! 
See Wool. 

OXEN. See Cattle. 

OXFILD. A restitution anciently made by a hund 
county, for any wrong done by one that was within the 
Lamb. Archaion, 125. a 
OXGANG, from Ox, i. e. bos, and gang, or gater! 
Is commonly taken for fifteen acres of land, or as mi 
one ox can plough in a year. Skene says 13 acre 
Spelman. 

Six oxgangs of land is so much as six oxen can ple 
Cromp. Jurisd. 220. But an oxgang seemeth proper 
spoken of such land as lieth in gaynour. Old Nate 
117. See Co. Litt, 69. Cowell. 3 

OYER. This word was anciently used for what Wet 
call assizes. Anno 13 Ed. 1. See Assizes, Oyer § Te 

OYER, Fr, ; Audire, Lat. To hear. 1 Previous 
paratory to pleading in bar, the defendant may crave 
of the writ, or bond, or other specialty upon wl 
action is brought, that is, to hear it read to himig 
generality of defendants in the times of ancient simp 
being yes incapable to read it themselves ; wired 
the whole is entered verbatim upon the record, and th 
fendant may take advantage of any condition or oth 
of it, not stated in the plaintiff's declaration, 3 
p. 299. e 

1. By whom, and how to be made, and of what demand 
Oyer of deeds, &e. is demandable by the plaintiff, OY 
defendant. If the plaintiff in his’ declar: neces 
makes a profert in curid of any deed, writing, letters % 
ministration, or the like, the defendant may pray Oy% 
must have a copy thereof delivered to him, if di 
2 Salk, 497; R. T. 5 8 6 Geo. i 

To demand oyer of an obligation, is not only to dës 
plaintiff's attorney to read the same; but to hate 
thereof, that the defendant may consider what to pleat 
action. Hob, 217. 

So likewise if the defendant in his plea make a "AAG 
profert in curid of any deed, &e. the plaintiff m 
oyer, and shall have a copy. Zd. 6 Mod. 122, And t 
of whom oyer is demanded, is bound to carry it to the 
party. 27. R. 40, 

Although oyer can be only demanded where r 
made, yet if it be unnecessarily made, this does not hon 
to oyer, On the other hand, if profert be omitte 
ought to have been made, the opposite party CAM 
oyer, but must demur. 1 Saund,-9 a. n. (d.) 

But though oyer be not in strictness demandable, J f 
be given, the party demanding has a right to make 5 

Dougl. 476, 477, If the defendant would. insist 4 
demand of oyer, he should move the court to have * 






















































































OYER. 


record. 6 Mod. 28. If the plaintiff; on the other 
“> Would contest the oyer, he may either counterplead it 
gg ke out the rest of the pleading, and demur. 2 Lev. 
2 Salk. 497; and see 2 Ld. Raym. 970. Upon which 
ent of the court is, either that the defendant have 
m or that he answer without it. 2 Lev, 142. On the 
Judgment, 

0 deny oy. 

g oonver so, 









d E oyer is not, in strictness, demandable of a record, 
ipea 847, 4th edit. note (a); Dougl. 476,477; 1 T.R. 
the yds yet if a judgment or other matter of record in 
note 4, Court be pleaded, the parties pleading it must give 
dona, Writing of the term and number-roll whereon such 
na or matter of record is entered and filed; or in 
t thereof the plea is not to be received. Keilw. 96; 
4545 1 Ld. Raym. 347; Carth. 517; 1 Ld. Raym. 
828; R. 7. 5&6 Geo, 2(b). And probably on 
the party was not anciently permitted to plead 
d, of a judgment or matter of record in the 
5 Hen, T, 24, per Brian; 3 Ke But where 
‘nt or matter of record is pleaded in a different 
« party not being entitled to an account of the term 
S mber-roll, must plead nul tiel record. And it seems 
{46 is not demandable of an act of parliament, Dougl, 
i aodb, 186, contrà, 
it verly the defendant was 
Morder to qi 
“insu 
» 189 













“IS account 
Ml tied recor, 
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; 6 Mod. 27; 2 Sulk, 498; 2 Ld. 
5 § 6 Geo. 2 (b); 2 Wils. 97; Co. Ent, 
gence having been abused and made an 
, the Courts of B, R, and C. P, established 
should not be granted of the original writ, 
0 fect of abolishing pleas in abatement founded 
e writ jest, could only be ascertained by examination of 
ndang (acl | And it was afterwards held, that if the de- 
ceed anded oyer of the original writ, the plaintiff might 
8; pas if no such demand had been made, Dougl, 227, 
Bhare e 340; and see Bro. Abr, tit. Oyer, pl. 19, 
mnog f°, Re Plaintiff'is entitled to have oyer ofa deed, it 
be com, Ae ensed with by the court, nor can the defendant 
g poled to plead without it, even though the deed be 
ill, ae ale Oyer, 266; 2 Keb. 274; 6 Mod, 28 ; 


ir, i 
1186; 1 Wils. 16. 'But where the deed is in the 
of a th 










files and delivers. 






any matter contained in the deed, of which pro- 
» and not set forth by his adversary. In these 
tür to {oY admissible method of making such matter ap- 

t forth Curt is to demand oyer, and from the copy given 
"e, 7, rd oriole deed in the pleading. Stephen on Plead- 
ard edit, 

b at anti may either set forth the oyer in his plea or 
th, the lection,” 2 Sir. 1241; 1 Wils. 97. If he set it 
hough at must adjudge upon it as parcel of the re- 

it! at was not strictly demandable at the time of 

ut i 3 Salk. 119; Carth. 513; 6 Mod. 27; ls 

ihe defendant ‘is not bound to set it forth in his 

ae 1241; „1 Wils. 97; Barnes, 127, contrà; and 

agg the plaintiff may pray an inrolment, and so 
th of his replication, 

e defendant, after craving oyer of a deed, set 


{he on 
to t 
rt 













do 
it 





OYER. 


By the rules of Hilary Term, 2 Wm. 4, if a defendant, 
after craving oyer of a deed, omit to insert at the head of his 
plea, the plaintiff, on making up the issue or demurrer-book, 
may, if he think fit, insert it for him: but the costs of such 
insertion shall be in the discretion of the taxing officer. 

Where there may be oyer, the party demanding it is not 
bound to plead without it, but defendant may plead without 
it if he will, on taking upon him to remember the bond or 
deed ; though if he plead without oyer, he cannot after waive 
his plea, and demand oyer. Mod. Cas. 28; 8 Salk. 119. 
After a plea in abatement, oyer may not be had the same 
term to plead another dilatory plea. Mod. Cas, 27. 

When on oyer of a deed it is entered, the whole case ap- 
pears to the court as if the deed were in the plea, and the 
deed is become parcel of the record, though oyer of a deed 
can only be demanded during the time it is produced in 
court; and then it may be entered in hæc verba, and there 
may be a demurrer or issue upon it, &e. 5 Rep. 76; Lutw. 
1644; 3 Salk, 119. 

A defendant ought to crave oyer of the plaintiff's deed, 
on which he hath declared; and cannot set forth another to 
plead performance thereof. Mod. Cas. 154. 

So where a deed is pleaded, the other party cannot allege 
that there is other matter contained in the deed, but must set 
it forth on oyer. Str. 297. 

If there is misnomer in a bond, &c. the defendant is to 
plead the misnomer, and that he made no such deed without 
craving oyer ; for if he doth, he admits his name to be right. 
1 Salk. 7, 

When oyer is demanded, and the deed set forth, the effect 
is as if it had been set forth in the first instance by the op- 
posite party, and the tenor of the deed, as it appears upon 
oyer, is consequently considered as forming part of the pre- 
ceding pleading. ‘Therefore if the deed, when so set forth in 
the alee be found to contain in itself matter of objection in 
answer to the plaintiff's case as stated in the declaration, the 
defendant's course is to demur ; as for matter apparent on 
the face of the declaration; Doug. 475; 4 B. & C. 741; 
and it would be improper to make the objection the subject 
of plea. Steph. on Pl. 72, 3rd ed. 

Formerly, all demands of oyer were made in court, (as it is 
now in case of criminal appeal) where the deed is by intend- 
ment of law, when it is pleaded with a profert in curid, 12 
Mod. 598; 3 Salk. 119. And therefore when oyer is craved, 
it is to be supposed to be of the court, and not of the party ; 
and the words ci legitur in hee verba, gc. are the act of the 
court, Jd.; 1 Sid. 108. But see 2 Lutw, 1644, contra. In 
practice, however, oyer is now usually demanded, and granted 
by the attornies, 6 Mod. 28, 

2. When it must be demanded and granted.—When a deed 
is shown in court, it remains there in contemplation of law, 
all the term in which it is shown; for all the term is con- 
sidered in law but as one day; and at the end of the term, if 
the deed be not denied, the law doth adjudge it to be in the 
custody of the party to whom it belongs ; but if it be denied, 
then it shall remain in court till the plea is determined, and 
if it eventually turn out not to be the plaintiff’s deed, it shall 
be destroyed, Co. Litt. 231,b; 5 Co. 74, b; 2 Lutw. 1644, 
But letters testamentary, or of administration, are not sup- 
posed to remain in court all the term, for the plaintiff may 
have occasion to produce them elsewhere. 2 Salk. 497 ; 12 
Mod. 598. Hence it is, that oyer of a deed cannot, in strict 
ness, be demanded but during the same term it is pleaded, 
5 Co, 74, b; 2 Lutw. 1644; 1T. R. 149. And as a general 
imparlance is always to a subsequent term (but see now 
Imparlance), it follows that oyer of a deed cannot be de 
manded after such imparlance. 1 Keb. 32; 2 Lev. 142; 
Freem. 400; 3 Keb, 480, 491; 6 Mod. 28, 

The demand of oyer is a kind of plea, and should re- 
gularly be made before the time of pleading is expired. If 

















22 part, and no hi inti 
, t the whole of it, the plaintiff may 
Yor pent as for want of'a plea, 4 T, R. 370. 






it be not made till after that time, the plaintiff may con- 
2K 





OYER 
sider the demand as a nullity, and sign judgment. Tidd's 


ac. 

There is no settled time prescribed for the plaintiff to give 
oyer, though if not given when demanded, the defendant 
shall have the same time to plead after oyer given, as he had 
at the time of demanding it, 1 Str. 705; R.T. 5 § 6 Geo. 2 (b). 

‘The time allowed for the defendant to give oyer of a deed, 
&c, to the plaintiff, is two days exclusive after it is de- 
manded. Carth. 454; 2 T. R.40. And if it be not given 
in that time, the plaintiff may sign judgment as for want of a 
plea, 6 Mod. 122, If given, the plaintiff shall have the 
same time to reply after oyer piven him by the defendant, as 
he had at the time of demanding it. R. T. 5 & 6 Geo. 2 (b). 

OYER DE RECORD, audire recordum.| A petition 
made in court that the judges, for better proof sake, will 
hear or look upon any record. See the preceding title Oyer. 

OYER "AND TERMINER, Fr. ouir et terminer; Latin, 
audiendo et terminando.) A commission directed to the 
judges and other gentlemen of the county to which it is 
issued, by virtue whereof they have power to hear and de- 
termine treasons, and all manner of felonies and trespasses, 
Cromp. Juris. 121; 2 Inst, 419; 4 Inst. 152, In our statutes 
the term is often printed oyer and determiner. 4 Jnst. 162. 
See Justices of Oyer, c. and the references there. 

The usual commission of oyer and terminer to the judges 
of assize is general; but when any sudden insurrection takes 
place, or any public outrage is committed, which requires 
speedy reformation, then a special commission is immediately 
granted, F. N.B. 110; and see stat. West. 2. 13 Edw. 1, 
e. 29, 

A man may have a special commission of oyer and ter- 
miner (but this has long been obsolete) to inquire of ex- 
tortions and oppressions of under-sheriffs, bailiffs, clerks of 
the markets, and all other officers, &c., on the complaint and 
suit of any one who will sue it out; and the king may make 
a writ of association unto the justices of oyer and terminer, 
to admit those into their company whom he hath associated 
unto them; also another writ may be sent to the judges to 
proceed, although all the justices do not come at the day of 
the sessions ; and this writ is called the writ of si non omnes, 
$c. New Nat. Brev. See Reg. Orig. 126; F.N. B. 112. 

‘As to these commissions it is said, that if a commission of 
oyer and terminer, &c, be awarded to certain persons to in- 
quire at such a place, they can neither open their commission 
at another, nor adjourn it thither, or give judgment there; 













if they do, all their proceedings are as coram non judi 
it is held, that justices appointed pro hdc vice may 

their commission from one day to another, though 
no words in their commission to such purpose; for a 
commission authorizing persons to do a thing, implicitly 
lows them convenient time for the doing it. 2 Hawk. 
c5, § 14, 

Upon the general commission of oyer and terminer, 
should issue a precept to the sheriff’ in the name of tl 
missioners, bearing date fifteen days before their 
that he return twenty-four persons for a grand jury 
quirendum, &c. on such a day, and the sheriff is to retum 
panel annexed to the precept, 

As the same justices at the same time may executi 
commission of oyer and terminer, and also that of ga0 
livery, they may proceed, by virtue of the one, in 
cases where they have no jurisdiction by the other, and mi 
up their records accordingly. 2 Hale, P. C. 20; am 
2 Hank, P. C. c. 5. 

On indictments found before the justices of oyer and! 
miner, they may proceed the same day against the pai 
indicted, See further, Assize, Circuits, Justices, §¢- 

O YES. A corruption of the French oyez, i. è, 
hear ye. The term used by a public crier to enjoin silent 

OYSTER-FISHERY (in the river Medway), is tí 
by 2Geo. 2. ¢.19; and a court is kept for that purp 
Rochester zeny where, by a jury of free dredge 
the oyster-fishery, the same is to be inquired into; 
may make rules and orders when oysters shall 
what quantities in a day, and to preserve the brood of OY 
&c. ; and may impose penalties not exceeding 5l. ; 
bailiffs shall be appointed to examine boats, &c. 

By the 7 & 8 Geo. 4, c. 29. § 36, stealing oysters OF orn 
brood from any oyster-bed, laying, or fishery, being the J 
pey of a other person, and sufficiently markei 

nown, is declared to be a larceny; and persons 
and wilfully using any dredge, net, instrument, or êi 
taking oysters or oyster-brood, although none be 
taken, or with any net, instrument, or engine di 
the ground of such fishery, are guilty of a misdemai 
and may be fined not exceeding 207, and imprison 
exceeding three calendar months, t 

OZE or OZY GROUND, solum uliginosum] Moi 

and marshy land. Lit. Dict. 
































































































The same with passagium. 
See Passagium, 
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PAL 


Mat.) PACKETS. Packet vessels, prohibited from exporting 
or importing goods, 13 & 14 Car, 2. e. 11. § 22. 


To pay ; as tolnetum pacare, is to pay toll. | PACKING WHITES. A kind of cloth so called, men- 
1. p. 384, Hence pacatio, payment, Mat. | tioned in 1 Rich. 3, ¢. 8. 








A step in going, containing two feet and Dan 
‘om the heel of the hinder foot to the toe PAG! 





PACT, Fr.] A contract or agreement, Law French 
S. A county: Alfred Rex’ Anglo-Saxonum natus 


and there is a pace of five feet, which con- | est in Villd Regia quæ dicitur Wantage in illd pagå que nomi- 
p steps, a thousand whereof make a mile; but this | natur Berksh, &c. 





piet Agenfrida corium 





PAIN, or PEINE, FORT ET DURE, Fr.—Lat. pena 


jus, et car- | fortis et dura.) A special punishment formerly inflicted on 
fee, or dis- | those who, being arraigned of felony, refused to put them- 





Paceatur de cætero; 
» for the time to come, 
CATION, pacijicatio.] A peace-makin; 
lating to the wars between 









selves on the ordinary trial, but stubbornly stood mute: 
quiet- | vulgarly called pressing to death. See Mute, 
ngland AINS AND PENALTIES, Acts of parliament to 


» anno 1638, mentioned in the statute 17 Car. 1. | attaint particular persons of treason or felony, or to inflict 


PACK op w 






pains and penalties, beyond or contrary to the common law, 


OOL, A horse-load, which consists of | to serve a special purpose, are to all intents and purposes 
pounds, or 240 pounds weight, | new laws, made pro re nata, and by no means an execution 


Fleta, lib. 2. c, 12. 








of such as are already in being. 4 Comm, c. 19, § 1. See 
Attainder. 
PAIS. A county or region, pagus; g, in i vel y converso. 
Spem Trial per pais, by the country, i.e. a jury. 
PAISSO, Pasnage, or liberty for hogs to ‘run in forests 


posed upon the goods | or woods to feed on mast, Mon. Angl. i. 682, See Passune. 









whether in British or foreign 
goods when imported or ex- 
But when sounder and more enlarged 
revail, this illiberal distinction was gra- 
was at length wholly abolished, in so far 












PALACES. The limits of the palace of Westminster, 

28 Hen. 8. c. 12. See Marshal, Murder, Striking. 
PALAGIUM. A duty to lords of manors for exporting 

and importing vessels of wine in any of their ports. 
PALATINE, County. See County. 








f a public character, by the 24 Geo, 3, | PALE, Breaking or throwing down a pale, post, or rail 
tet, after reciting that “ the several duties and | of wood used as a fence, is by 7 & 8 Geo. 4 c. 29. § 40. 
ize, ga Posed by various acts of parliament upon mer- | punishable summarily by justices of the peace. See Fence, 


en gt’ by the alterations of the trade now carried on 


PALFREY, palfredus, palafredus, palefredus, palifredus.] 


is kingdom and foreign states, in some cases be- | One of the better sorts of horses used by noblemen or others 
y burden upon commerce, without pro- | for state; and sometimes of old taken for a horse fit for a 
e to the public revenue, and that it | woman to ride. Camden says that William Fauconberg held 











no longer continue,” enacted that 
d “the petty customs,” imposed by 
duties imposed by 


e those payable by | P 


other additional 
pon the goods of aliens abovi 
subjects, should be no loi 
“d that nothing contained in 






the manor of Cukeny, in the county of Nottingham, in ser- 
jeanty, by the service of shoeing the king’s palfrey when the 
king should come to Mansfield. See 1 Just, 149. 

ALINGMAN. A seller of eels. 22 Edw, 4.0.2; Rol. 
The | Parl, 22 Edm. 2, 


“alter the | PALLA. A canopy; also often used for an altar-cloth, 







d payable upon goods imported into or exported 
igdom in any foreign ship, nor the duties of 
meee or any duties granted by charter to the 


a ‘of Package, scavage, baillage, and porterage, 
» the city of London by the above statute, con- 
cent period, when they were pur- 
poration, under the authority of an act passed 

(3 & 4 Will. 4. ¢. 66.) by the commission- 
» for about the sum of 140,0007, and wholly 








Ist down to a re 





Matt. Paris, sub ann. 1236, 

PALLIO COOPERIRE. It was anciently a custom 
where children were born out of wedlock, and their parents 
afterwards intermarried, that those children, together with 
the father and mother, stood under a cloth extended while 
the marriage was solemnizing, which was in the nature of 
adoption ; and by such custom the children were taken to be 
legitimate. Epist. Rob. Grosthead, Episc. Lincoln. 

Such children, however, were never legitimate in this 
country at common law, though the clergy wanted to have 
a law pass to render them legitimate. See Bastard. 



















Persons appointed and sworn duly to pack | PALL, PALLIUM. The pontifical vesture made of 





lambs’ wool, in breadth not exceeding three fingers, cut 









PAN 


round that it may cover the shoulders: it has two labels or | 


strings on each side, before and behind, and likewise four 
purple crosses on the right and left, fastened with pins of 
gold, whose heads are sapphire: these vestments the pope 
gives or sends to archbishops and metropolitans, and upon 
extraordinary occasions to other bishops, who wear them 
about their necks at the altar, above their other ornaments. 
The pall was first given to the bishop of Ostia by pope 
Marcus the Second, anno 336. 

Durandus, in his Rationale, tells us that it is made after 
the following manner; viz. The nuns of St. Agnes, every 
year, on the feast-day of their saint, offer two white lambs 
on the altar of their church, during the time they sing Agnus 
Dei in a solemn mass ; which lambs are afterwards taken by 
two of the canons of the Lateran church, and by them given 
to the pope's subdeacons, who put them to pasture till shear- 
ing time, and then they are shorn, and the pall is made of 
their wool, mixed with other white wool : the pall being thus 
made is carried to the Lateran church, and there placed on 
the high altar by the deacons of that church on the bodies of 
St. Peter and St. Paul; and after the usual watching, it is 
carried away in the night and delivered to the subdeacons, 
who lay it up safe, Selden’s Hist. Tithes, 227, See also 
Cressy’s Church Hist, 972. 

PALMISTRY. A kind of divination, practised by look- 
ing upon the lines and marks of the hands and fingers ; being 
a deceitful art used by Egyptians, prohibited by the 1 & 2 
Phil. & Mary, c. 4. 

That statute has been repealed. Persons pretending to 
„tell fortunes by palmistry, or otherwise, are now punishable 
‘as vagrants under the 5 Geo. 4. c. 83. § 2. See Egyptians. 

PAMPHLETS. By the 10 Ann. c. 19. § 113. no person 
shall sell or expose for sale any pamphlet without the name 
and place of abode of some known person by or for whom it 
was printed or published thereon, under a penalty of 207. and 
costs. 

By the Stamp Act, 55 Geo. 3. ¢. 185. every book contain- 
ing one whole sheet and not exceeding eight sheets in octavo, 
or any lesser size, or not exceeding twelve sheets in quarto, 
or twenty sheets in folio, shall be deemed a pamphlet. 

This act imposed a duty on pamphlets, which however was 
repealed by the 3 & 4 Will. 4, c. 23. $ 

As to what pamphlets shall be deemed newspapers within 
the 60 Geo. 3. c. 9. and subjected to the same duties, see 
Newspapers. See also Printers. 

PANDECTS. The books of the civil law, compiled by 
Justinian. See Civil Lam. 

PANDOXATRIX. An ale-wife, who both brews and 
sells ale or beer ; from pandowatorium, abrewhouse. Statut. 
et consuetud. burgi villæ de Montgom. temp. Hen. 2. 

PANEL, panella, eee ‘According to Sir Edward 
Coke denotes a little part ; but Spelman says that it signifies 
schedula vel pagina, a schedule or page ; as a panel of parch- 
‘ment, or a counterpane of an indenture ; but it is used more 

ticularly for a schedule or roll containing the names of 
mch jurors as the sheriff returns to pass upon any trial. 
Kitch, 226 ; Reg. Orig. 223. 5 

For the provisions of the 6 Geo, 4. c. 50. with respect to 
panels of jurors, see Jury. 

As to stealing of panels, see Larceny. 

PANES DE MANDATO, See Mandato, 

PANETIA. A pantry or place to set up cold victuals, 
Cowell. 

PANIS ARMIGERORUM. 
servants, Mon. Angl. i. 240. 

PANIS BISUS. Coarse bread. Mon. Angl. i. 240. 

PANIS BLACKWHYTLOF. Bread of a middle sort, 
between white and brown, such as in Kent is called ravel- 
bread. In religious houses it was their coarser bread made 
for ordinary guests, and distinguished from their household 
loaf, or panis conventualis, which was pure manchet or white 


bread. Cowell. 


The bread distributed to 
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PANIS MILITARIS. Hard biscuit, brown Geon 
bread, coarse and black. The prior and convent of 
to John Grove a corody or allowance,—Ad suum victur 
libet die unum panem monachalem, i.e. a white loaf; and 
servant unum panem nigrum militarem, i. e. a little brow? 1 
or biscuit, Cartular. Ely. MS. if 47. : 

PANNAGE or PAWNAG , pannagium; Fr. 

That food which the swine feed upon in the woods, a 
of beech, acorns, &e. Also it is the money taken by 
agistors for the food of hogs in the king’s forests. C7” 
Jurisd. 155; Stat. West. 2, 18 Edw. 1. st. 1, ¢. 25. 

Pannage had this double acceptation in Domesday Bo 
it meant, first, the running and feeding of hogs in the WoO" 
and, in a secondary sense, the price or rate of their runni 
Ellis's Introd. to Domesd. 

Manwood says pannage signifies most properly the m 
of the woods or hedge-rows, And see Linwood, ‘It is me 
tioned in the 20 Car. 2. c. 3. In ancient charters this 
is variously written; as pannagium, pasnagium, pat 
paunagium, and pessona, See 8 Rep. 47. Ánd in one of 
entries in Domesday Book it is termed pastio. 

PANNUS. A garment made with skins, Fleta, lib. 2 0 

PANTILES. Are among the articles liable to Cen 
duties of excise. j 

PAPER. The manufacturers are subjected to a 
of minute and vexatious regulations in the making of pay 
the duties on which, varying from 30 to 200 per cent 
cording to the class or description of paper produced, 
productive branch of the public revenue, and are 
survey of the commissioners of excise, 

To steal sybase parchment, written or printed, 
evidence of the title to any real estate, is, by 7 & 8 G% 
c. 29. § 23. a misdemeanor, and the offender may be © 

orted for seven years, Xe. 

PAPER BOOK. See Issue Book. 

PAPER-OFFICE, An ancient office within the Pty 
of Whitehall, wherein all the public papers, writings: ™ 
of state and council, letters, intelligences, negociatio™® 
the king’s ministers abroad, and generally all the pape! 
despatches that pass through the offices of the two pring 
secretaries of state, are lodged and transmitted, ané | 
remain disposed in the way of library. There is also Ap% 
fice belonging to the Court of King’s Bench so called. ie 

PAPIS Persons professing the popish religion, © 
wise distinguished by the denomination of Rowax GATH 

The word papist seems to be considered by the 
Catholics themselves as a name of reproach, original, 
their maintaining the supreme ecclesiastical (and here 
temporal) power of the pope, papa. For this reason 
bably, the word papist is not to be found in the im 
a most valuable production by a gentleman of that p“ 
sion; though in one of the notes on the work Me. 
perhaps a more clear and explicit summary of the then 
ing law on this subject than had any where else app 
See 1 Inst. 891, a. in the notes, and the word Roman Gt 
in the Index to the Notes. See also 4 Comm. c. 4 
Christian’s Notes there. j 

For the act by which the disabilities of the Romii 
tholics has been removed, see Roman Catholics. 4 

R. A termin exchange, where a man to W 


is payable receives of the acceptor just so much in, Kis, 
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Tver as 205 


cording to the par. Lock's Consid. of Money, 
The par of the- currency of any two coi 


among merchants, the equivalency of a certain am? 
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Mey of the one in the currency of the other, supposi 
currencies of both to be of Notas cert Rey 
their respective mints. Thus, according to the mint 
j tions of Great Britain and France, 1. sterling is equal 
*5fr, 20 cent. ; which is said to be the par between Lon- 
e aad Paris. And the exchange between the two coun- 
hotin, Std to be at par when bills are negociated on this 
To 083 that is, for example, when a bill for 1002, drawn in 
ndon, is worth 2,520fr, in Paris, and conversely. When 
on London buys a bill on Paris for more than 25fr, 20 
againa Me exchange is said to be in favour of London, and 
3 and when, on the other hand, 12. in London 
a bill on Paris for 2£fr, 20 cent, the exchange 
ondon, and in favour of Paris. M'Culloch's 





























The tenure between parceners, viz. that 
Youngest oweth to the oldest. Domesday. 
E, paragium, | Equalit of name, blood, or dig- 
more especially oi iat, in the partition of an 
between coheirs: hence comes to disparage and 
Co. Litt. 166, Paragium was also com- 
equal condition betwixt two parties, to 
tracted in marriage; for the old laws did strictly 
h that young heirs should be disposed in matrimony, 
Paragio, with persons of equal birth and fortune, sine 
rag alione, See Tenure. 
Monter AMOUNT, from the French par, i. e. per, and 
he fep Scendere.] Signifies in our law the highest lord of 
135, un lands, tenements, or hereditaments. F. N. B. 
an i there may be a lord mesne, where lands are held 
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A parcel of land : used in some 


Two officers in the Exchequer 
i parcels of the escheators’ accounts, 
Rey charged them with every thing they have levied 
8's use within the time of their being in office, and 
ith, Came to the auditors to make up their accounts 
ip Practice Bucheg. 99. 

S, BILL OF. An account of the items com- 


baer! _oF package of goods, transmitted with them 
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e, rem in parcellas dividentes.) Per- 
Sige partnership, and who may be com- 
in “ke division, See Litt, § 241. These are of two 
ang,” Parceners according to the course of the common 
aah according to custom. 

á Y the Nature of un Estate in Parcenary, or Copar- 
u, Pary, 

How such Estate may be parted or dissolved, and 


the consequences thereof. 















PARCENERS, I. 


I. Panceners by the common law, are where a man or 
woman seised of lands or tenements in fee-simple or fee-tail 
hath no issue but daughters, and dieth, and the tenements 
descend to such daughters, who enter into the lands descended 
to them, then they are called parceners, and are but as one 
heir to their ancestor; and they are termed parceners, be- 
cause by the writ de partitione faciendd the law will constrain 
them to make partition; though they may do it by consent, 
&e, Litt, 243; 1 Inst, 164. And if a man alae of lands 
in fee-simple, or in tail, dieth without issue of his body be- 
gotten, and the lands descend to his sisters, they also are 
parceners; and in the same manner where he hath no sisters, 
but the lands descend to his aunts, or other females of kin, 
in equal degree, they are also parceners ; but where a person 
hath but one daughter she shall not be called parcener, but 
daughter and heir, &e. Litt. § 242. 

If a man hath issue two daughters, and the eldest hath 
issue divers sons and daughters, and the youngest hath issue 
divers daughters; the eldest son of the eldest daughter shall 
not inherit alone, but all the daughters of the youngest shall 
inherit, and the eldest son is coparcener with ‘the laughters 
of the youngest sister, and shall have one moiety, viz. his 
mother's part; so that men descending of daughters may be 
parceners, as well as women, and. shall jointly plead and. be 
impleaded, &c, 1 Inst. 164. None are parceners by the 
common law, but either females, or the heirs of females, who 
come to lands or tenements by descent. Litt, 254, 

Parceners by custom is, where a person seised in fee- 
simple, or in fee-tail, of lands or tenements of the tenure 
called gavelkind, hath issue divers sons, and dies; such 
lands shall descend to all the sons as parceners by the custom, 
who shall equally inherit, and make partition as females do, 
and writ of partition lies in this case, as between females, &c. 
Litt. § 265. 

Women parceners make but one heir, and have but one 
freehold; but between themselves they have in judgment of 
law several frecholds to many purposes; for one of them 
may enfeoff the other of her part; and the parcenary is not 
severed by the death of any of them; but if one dies, her 
part shall descend to her issue, &e. 1 Znst. 164, 165. 3 

In the case of coparceners of a title of honour, the king 
may direct which one of them and her issue shall bear it; 
and if the issue of that one become extinct, it will again be in 
abeyance, if there are descendants of more than one sister 
remaining. But upon the failure of the issue of all, except 
one, the descendant of that one being the sole heir, will have 
a right to claim, and to assume the dignity. 

There are instances of a title, on account of a descent to 
females, being dormant, or in abeyance, for many centuries. 
Harg. Co. Litt. 165. 

Lord Coke says there is a difference in an office of honour, 
which shall be ‘executed by the husband or deputy of the 
eldest. bid. Yet when the office of great chamberlain had 
descended to two sisters, coheiresses of the duke of Ancaster, 
one of whom was married to Peter Burrell, Esq., the judges 
gave it as their opinion in the House of Lords, “ that the 
office belongs to both sisters; that the husband of the eldest 
is not of right entitled to execute it; and that both sisters 
may execute it by deputy, to be approved of by them; such 
deputy not being of a degree inferior to a knight, and to be 
approved of by the king.” See Bro, P. C. 

The properties of parceners are in some respects like those 
of joint-tenants; they having the same unities of interest, title, 
and possession, They may sue and be sued jointly for 
matters relating to their own lands. Co. Litt. 164. ` And 
the entry of one of them, until the passing of the 3 & 4 IV. 4. 
c. 27. $12. in some cases enured as the entry of them all. 
Co. Litt. 188, 243; 6 Last, 178, They cannot have an action 
of trespass against each other; but they differ from joint- 
tenants, in that they are also excluded from maintaining an 
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PARCENERS, II. 


action of waste, 2 Inst. 403; for coparceners could at all 
times put a or to any waste by writ of partition; but till 
the statute of Hen, 8. joint-tenants had no such power. See 
Joint-Tenants. 

Parceners also differ materially from joint-tenants in four 
other points:—1, They always claim by descent, whereas 
joint-tenants always claim by purchase, ‘Therefore, if two 
‘sisters purchase lands, to hold to them and their heirs, they 
are not parceners, but joint-tenants. Litt, § 254. And 
hence it likewise follows, that no lands can be held in copar- 
cenary but estates of inheritance, which are of a descendible 
nature; whereas not only estates in fee and in tail, but for 
life or years, may be held in joint-tenaney. 

2. There is no unity of time necessary to an estate in co- 
parcenary : for if a man hath two daughters, to whom his 
estate descends in coparcenary, and one dies before the other, 


the surviving daughter and the heir of the other, or when | 


both are dead, their two heirs are still parceners; the estate 
vesting in them each at different times, though it be the 
same quantity of interest, and held by the same title, Co. 
Litt, 164, 174, 

3. Parceners, though they have an unity, have not an en- 
tirety of interest. ‘They are properly entitled each to the 
whole of a distinct moiety; Co. Litt. 163, 164; and of course 
there is no jus accrescendi, or survivorship, between them, for 
each part descends severally to their respective heirs, though 
the unity of possession continues; and as long as the lands 
continue in a course of descent, and united in possession, so 
long are the tenants therein, whether male or female, called 
parceners. But if the possession be once severed by par- 
tition, they are no longer parceners, but tenants in severalty ; 
or if one ‘parcener aliens her share, though no partition be 
made, then no longer are the lands held in coparcenary, 
but in common, Lilt, § 309; and see 2 Comm, c. 12. p. 
187, 188. 

‘The possession of one parcener, &c. of land, without an 
actual ouster, until recently, gave possession to the other of 
them. Hob. 120; Dyer, 128. But this rule of law is 
altered by the 3 & 4 W. 4. e 27, § 12 See Limitation of 
Actions, IL. 

One parcener may justify detaining the deeds, concerning 
the lands, against another, as they belong to one as well as 
the other. 2 Roll. Abr. 31. 





II. Ifone parcener make a feoffment in fee of her part, 
this is a severance of the coparcenary. 1 Inst. 167. Though 
if two coparceners by deed alien both their parts to another in 
fee, rendering to them two, and their heirs, a rent out of the 
Jand, they shall have the rent in course of parcenary ; because 
their right in the land out of which the rent is reserved was 
in parcenary. Ibid. 160. 

f there be parceners, and each of them taketh hus- 
band, and have issue, and the wives die, the parcenary is 
divided, and here is a partition in law. 1.Jnst, 160. Parti- 
tion of lands held in tail, by the death of one sister without 
issue is made void, and the other sister, as heir in tail, will 
be entitled to the whole land, and she might have had a writ 
of formedon, where the other parcener had aliened. New 
Nat. Br, 476. And a writ of nuper obiit formerly lay for 
one parcener deforced by another, &e. F. N. B. 197. 

Parceners are to make partition of the lands descended ; 
and estates of coparcenary at common law are applicable 
only to inheritances: partition may be made between par- 
ceners' of inheritances which are entire and divisible, as of 
an advowson, rent-charge, or such like; but it is otherwise 
of inheritances which are not entire and indivisible, as of a 
piscary, common without number, or such uncertain profits 
out of lands; for in such case the eldest parcener shall have 
them, and the others have contribution from her out of some 
other inheritance left by the ancestor; but if there be no such 
inheritances, then the eldest shall have these uncertain 
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profits for one time, and the youngest for anot 
Dyer, 153. 

‘Parceners cannot make partition so as for one to hav 
Jand for one time and another for another, &c., for 
to have her part absolutely; but if an advowson descet 
them, they may present by turns; and if there be a comi 
&c. which may not be divided, one may have it for one 
and another for another year, &c. 1 Inst. 164. 

An adyowson is an entire thing, and yet, in effect, the sam 
may be divided betwixt parceners, for they may present À 
turns; and if there be coparceners of an advowson append 
to a manor, and they make partition of the manor, Wi 
mentioning the advowson, the same is still appendant 
they may present by turns. 8 Rep. 79. If two par 
be of an advowson, and they agree to present by turns, 

a good partition as to the possession ut it is not a several 
of the estate of inheritance. 1 Rep. 87. 

If three coparceners of an advowson do not agree to 
sent on a vacancy, the eldest, or her assigns, may present | 
the first turn; and the second and third, or their assigns g 
the next turns, according to the order of the birth of the % 
parceners. 1 H. Bl. 412. 

In pleading a right in coparcener to present to an adv? 
son by turns, it is good to state that the right arose beci 
they did not agree to present, which is synonymous to 
bey could not agree. 1 H. Bl. 376, 

fone parcener hath a rent granted to her upon a pi 
made to make her part equal with the other, she may dist 
for the arrears of common right; and so shall ine at 
the rent, because it is not annexed to her person only, bul 
her estate. 3 Rep. 32, P 

Partition between parceners may be made four waysi | 
first, when they themselves divide the lands equally int? i 
‘many parts as there are parceners, and each chooses 
share or part, the eldest first, and so one after another, 

When they agree to choose certain friend® 
make division for them, td 

Thirdly, Partition by drawing lots : where, having d 
the lands into as many parts as there are parcene™® 4 
written every part in a distinct scroll, being wrapt UPr 
each draw one. 

And fourthly, partition by writ de partitione facienddy 
is by compulsion, where some agree to partition, and 
do not; and when judgment is given on a writ of Paty 
it is that the sheriff’ shall go to the land, and by the be 
twelve men make partition between the parties, tO Aig 
them in severalty, without any mention of preference 
eldest sister, &c, Litt. 248; 1 Inst. 164, Bat if tl NE 





































capital messuage on the land to be divided, the sheri 
allot that wholly to the eldest of the parceners. 
The partition made and delivered by the sheriff and J 
ought to be returned into court under the seal of the 
and the seals of the twelve jurors; for the words 0 
dicial writ of partition, which command the sheri Mh 
artition, are assumptis tecum duodecim, Sc. et par 
inde scire facias justiciariis, §c. sub sigillo tuo a 
corum per “quorum sacramentum partitionem illam feces 
If partition be made by force of the king's writ, ® 
ment thereof given, it shall be binding to all parties "by 
it is made by the sheriff, by the oath of twelve men gsl 
thority of law; and the judgment is, that the partiti?! 
remain firm and stable for ever. 1 Inst. 171. g pat 
Blackstone says, there are many methods of making tg 
tion, four of which are by consent, and one by CMF, g 
to which latter may now be added, or indeed for WHC) 
be substituted, the proceedings in a court of eang r 
tain a decree for partition, See Joint-tenants, Ul © ted 
The four modes of partition by consent are thu 
Blackstone : the first is, where they agree to divide | 
into equal parts in severalty, and that each shall hav 
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when they agree to choose some friend to 
x them, and then the sisters shall choose 
f them her part, according to seniority of age, or 
Wise, as shall be agreed. The privilege of seniority is 
TA Foe personal, for if the eldest sister be dead, her 
lve shall not choose first, but the next sister. But if an 
eee descend in coparcenary, and the sisters cannot 
Rusbanel the presentation, the eldest and her issue, nay, her 
Younge! OF, her, assigns, shall present alone, before the 
ee Co, Litt, 166; 3 Rep. 22. And the reason given 
ion he former privilege of priority in choice upon a di- 
ate arises from an act of her own, the agreement to make 
presentie, and therefore is merely personal; the latter, of 
nex S to the living, arises from the act of law, and is 
has ne not only to her person, but to her estate also, It 
hall fou, doubted whether the grantee of the eldest sister 
‘ve the first and sole presentation after her death, 
+ Co. Litt, 166, But it was expressly determined in 
g Of such a grantee in 1 Ves. 340; and see 1 H. Bla. 
taf {itd method of partition is where the eldest divides, 
tit qyittt She shall choose last; for the rule of law is cujus 
Th "80 alterius est electio, 
Fie urth method is, 
their shares, 
tei ere are some things which are in their nature im- 
WL pisar, Lhe mansion-house, common of estovers, common 
hadi Ary uncertain, or any other common without stint, 
hall Not be divided ; 
have th 




















where the sisters agree to cast lots 
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Vided among her other sisters, The law of hotch- 
Place then only when the other lands descending 
jieestor were fee-simple; for if they descended in 
anes in frankmarriage was entitled to her share, 
mging her lands so given into hotch-pot. Zitt. 
nd the reason is, because lands descending in fee- 

istributed by the policy of law, for the mainte- 
the daughters, and if one has a sufficient pro~ 
the same inheritance equal to the rest, it is not 
that she should have more ; but lands descending 
Ot distributed by the operation of the law, but by 
ae of the giver, per formam doni; it matters 
ils pue how unequal this distribution may be. Also 

ing uch as are given in frankmarriage shall be 
Hotch-pot, for no others are looked upon in 
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Jaw as given for the advancement of the woman, or by way 
of marriage portion. itt. § 275. And therefore, as gifts 
in frankmarriage are fallen into disuse, the law of hotch-pot 
would not now deserve much notice, had not this method of 
division been revived and copied by the statute for distri- 
bution of personal estates, See Executor, V. 9. 

The estate in coparcenary may be dissolved either by par- 
tition, which disunites the possession ; by alienation of one 
parcener, which disunites the title, and may disunite the in- 
terest; or by the whole at last descending to and vesting in 
one single person, which brings it to an estate in severalty, 
See 2 Comm. c. 12. p. 189, &e. 

In a writ of partition the judgment was quod partitio fiat, 
and before it was executed by the sheriff, a writ of error was 
brought; and it was adjudged that a writ of error doth not 
lie upon this first judgment, because this is not like other 
actions, where error lies before the habere facias seisinam is 
returned, and the judgment is final ; but it is not so in this 
case, as there must be another judgment, i.e. quod partitio 
stabilis maneat, which cannot be till the partition is made and 
returned by the sheriff. HHetley, 36 ; Dyer, 67. 

If there are two parceners of a manor, and on partition 
made, each hath demesnes and services allotted, in this case 
each is said to have a manor, 1Leon. 26; Davis, 61. A 
partition may not be made of franchises, as goods of felons, 
Waifs, estrays, &c. which are casual. 5 Rep. 8. 

Where two persons hold lands pro indiviso, and one would 
have his part in severalty, and the other refuseth to make 
partition by deed; there the writ de partitione faciendd lies 
against him who refuses, directed to the sheriff, and he must 
be present when the partition is made; and if it is objected 
before the return of the writ, that he was not present, he 
may be examined by the court; but after the writ is re- 
turned and filed, it is too late. Cro. Eliz. 

A writ of partition was taken forth, and the sheriff’ made 
partition, but was not upon the land; and on motion that the 
return might not be filed, but that a new writ might be 
awarded, because the sheriff was not on the land, the court 
staid the filing, and on examining the sheriff, ordered a new 
writ. Cro. Car. 9, 10. 

On writ of partition to the sheriff to make partition of 
lands, part of the lands were allotted to one, and the jury 
would not assist the sheriff to make -partition of the other 
part; which appearing on the return of the writ, the court 
was moved for an attachment against the jury, and a new 
writ to’ the sheriff. Godb, 265. The ancient proceedings 
onja writ of partition were in some degree varied by the 31 
H. 8. c. 1; 82 H, 8. c. 32; and the 8 & 9 Wm, 3. c. 31, 

Partition was brought by tenant in fee of one moiety, 
against tenant for life of the other moiety, on the 82 Hen. 8. 
c, 82, And though it has been resolved, if partition be 
made between one who hath an estate of inheritance, and 
another who hath a particular estate for life, that the writ 
ought to be framed upon the statute, and to be made special, 
setting forth the particular estate, yet it was held to be good 
where the writ was general. Goldsb. 84; 2 Lutw. 1015. 

By 8 & 9 Wm, 3. c. 81, a partition may be made of any 
estate of freehold or for term of years, &c. of manors, lands, 
tenements, and hereditaments, whereof the partition is de- 
manded; and if after process of pone returned upon a writ 
of partition and affidavit of notice given of the writ to the 
tenant to the action, and a copy left with the tenant in pos- 
session at least forty days before the return of the said pone, 
&c. there be no appearance entered in fifteen days, the de- 
mandant having entered his declaration, the court may give 
judgment by ‘Tefault, and award a writ to make partition, 
whereby the demandant’s part or purpart will be set out sec 
verally; which writ being executed after eight days’ notice, 
and returned, and thereupon final judgment entered, shall 
conclude all persons, &c, But the court may suspend or 
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set aside the judgment, if the party concerned move the 
court in a year, and show good matter in bar. And by this 
statute, if the high sheriff, by reason of distance, &c. cannot 
be present at the execution of any judgment in partition, then 
the under-sheriff, in the presence of two justices of peace of 
the county, shall eat to the execution of the writ by 
inquisition, and the high-sheriff is to make the return, &c. 
When the partition is made and returned, the persons who 
were tenants of the lands or any part thereof before divided, 
shall continue tenants of the lands they held to their respec- 
tive owners, under such conditions and rents as before ; and 
no plea in abatement shall be admitted or received in any 
suit of partition, nor shall the same be abated by the death 
of any tenant, &c. a 

Customary tenements in the north of England, being parcels 
of the respective manors in which they are situate, and de- 
scendible from ancestor to heir, by the hereditary right called 
tenant-right, and held of the lor |, according to the custom, 
are not within this statute of partition. 8B. § P. 378. 

In a writ of partition the defendant pleaded that he for- 
merly brought writ of partition against the plaintiff, and had 
judgment to have partition; and held a good plea ; but it 
‘was a question whether it should be pleaded in bar or abate- 
ment, or by way of estoppel. Dyer, 92. No damages can be 
recovered on a writ of partition, though the writ and decla- 
ration conclude ad damnum, Hetl, 35; Noy, 143. 

Where judgment for debt is had against one parcener, the 
lands, &c. of both may be taken in execution; and the 
moiety undivided is to be sold, and then the vendee will be 
tenant in common with the other coparcener ; if the sheriff 
seize only a moiety and sell it, the other parcener will have 
a right to a moiety of that money. 1 Salk. 992. 

All partitions ought to be according to the quality and 
true value of the lands, and be equal in value; but if par- 
tition be made by parceners of full age, and unmarried, and 
sance memoria, it binds them for ever, although the value be 
unequal, if it be made of lands in fee; and if it be of lands 
jatailed, it shall bind the parties themselves for their lives, 
but not their issue, unless it be equal; if it be unequal, the 
issue of her who hath the lesser part, may, after her decease, 
disagree, and enter and occupy in common with the aunt ; 
also if any be covert, it ‘shall bind the husband but not the 
wife or her heirs; or if any be within age, it shall not bind 
the infant, but she may at her full age disagree, &e, 1 Inst. 
166, 170; 2 Lil. Abr. 383. Though ifa wife, after coverture, 
or the infant at her age, accept of the unequal part, they are 
concluded for ever. 1 Jnst. 170, And where there be two 
coparceners, and one hath seven daughters, and dieth, if the 
other parcener releaseth to any one of the daughters her 
whole part, here, although she to whom the release is made, 
have not an equal part, the release is good, bid. 193. It 
hath been adjudged, that notwithstanding a partition is un- 
equal, if it be by writ it cannot be avoided ; but if it be by 
deed, it may be avoided by entry. 1 Inst. 171. 

If the estate of a parcener be in part evicted, that shall 
defeat the whole partition; partition implying a warranty 
and condition in law to enter upon the wl ab on eviction, as 
in case of exchange of lands. 1 Inst. 173; 1 Rep. 87. And 
if after partition one of the eae is recovered from a par- 
cener by lawful title, she shall compel the others to make a 
new partition. Cro. Eliz. 902. But as to eviction of par- 
ceners, if one sell her part, and then the part which the 
other parcener hath, is evicted, in this case she who loseth 
her part, cannot enter on the alienee, for by alienation the 
privity is destroyed. 1 Inst. 173. 

Previous to the Statute of Frauds, among parceners a 
partition upon the land was good without deed, but not 
among joint-tenants, &c. Dyer, 29, 194, See Joint-tenants. 

The common law mode of making a partition is, ina great 
measure, superseded, by filing a bill in Chancery, praying a 
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partition; in which case the court will issue a comm 
persons, who proceed to make a partition without the 

a jury, which may be prayed for as a matter of right, Wi 
the applicant has a clear title; Ambl. 286; but not othe 

1 Fes, & B. 536. 






Form of a common Warr or PARTITION. 


William the Fourth, &c. to the sheriff of S. greeting : If4 
make you secure, &c. then summon E. B. that she be before > 
to show wherefore, whereas the said A. B. and E. B. together 
undivided hold the manor of, Sc. with the appurtenances, 
messuages, one mill, one dove-house, twenty gardens, three M 
acres of land, two hundred acres of meadow, a hundred and J 
acres of pastures, one hundred acres of wood, two hundred 4 
of furze and heath, and twenty shillings rent, with the appin 
nances, of the inheritance which was of N. B. father of tit 
‘A.B. and E. B. whose heirs they are, in, Sc. ; the said Be 
doth deny partition thereof’ to be made between them, acc? 
to the law and custom of England ; and unjustly will not 
that to be done, as it is said. And have you there the st 
and this writ. Witness, ¢. 

PARCENARY. The holding of lands jointly bY 
ceners when the common inheritance is not divided: ™ 
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PARCO FRACTO. A writ against him who violdig 
breaks a pound, and takes out beasts from thence, whid 
some trespass done, &c. were lawfully impounded. 
Orig. 166. If a person. hath authority to take beasts 08 
the pound if he breaks the pound before he demané 
cattle of the keeper thereof, and he refuseth or inte 
him in the taking of them, &c. the writ parco frael? w 
Doct. § Stud. 112. Damages are recoverable in this,” 
and the party may be punished as for a pound-breach 
court-leet. 1 Inst. 47; F. N. B. 100. The word P 
was frequently used for a pound to confine trespasso; 
straying cattle; whence imparcare, to impound ; 1p 
pounding, and imparcamentum, right of pounding, &¢ 






















PARDON, 


Parposario; venta.) The remitting or forgiving 4 
offence committed against the king; and is either ež 
Regis, or by course of law. Staundf. Pl. Cor, 47 
Pardon ex gratia Regis is that which the king 
virtue of his prerogative, See Judges. 
Pardon by course of law is that which the law in 
affords for a light offence; as casual homicide, © 
killeth a man, having no such meaning. West. Sym” 
2. tit. Indictments, § 46. See Homicide, II, 2. 
The power of pardoning offences is inseparably 
to, and is the most amiable prerogative of the croi 
this high prerogative the king is entrusted with Bie 
cial confidence, that he will spare those only w! 
could it have been foreseen, the law itself may be Pi 
willing to have excepted out of its general rules, 
wisdom of man cannot possibly make so perfect #4 
every particular case. 1 Show. 284, a 
Anciently the right of pardoning offences witht jy 
districts was claimed by lords who had jura reg@ 
cient grants from the crown, or by prescription 
the 27 Hen. 8. c. 24, it was enacted, “ That no pë 
have power to pardon any treasons or felonies, nO 
cessories, nor oullawries; but that the king shall ss 
authority thereof united to the crown of tl is 33: 
right it appertaineth.” Co, Litt, 114; 3 Inst. a a 
this power Belongs only to a king de facto, and not el 
de jure, during the term of usurpation, Bro. Abr: 
ber de Pardon, 22. 
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fended 8 democracies. Its util ity and necessity are de- 
duma CY him on all those: principles which do honour to 
iar nature, See 4 Comn 31, p. 396, 397. 
(then proceeds to consider pardons under the following 
» a distribution here adopted as most convenient : 









L. The object of Pardon; that is, in what cases and for 
I what offences a Pardon may be granted, or not. 

+ Lhe manner of Pardoning ; wherein how far a Pardon 
ts grantable of common right; and by what words 
Tr ences may be pardoned. 

© Lhe method of allowing a Pardon. 

+ The effect of such Pardon when allowed. 
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è reign of Charles II, the Earl of Danby 
he House of Commons of high treason, 
isdemeanors, and pleaded the king's pardon in 
cedent pos the Commons alleged, “ that there was no 
that ever any pardon was granted to any person 
e Commons of high treason, or other crimes 
Impeachment ;” and thereupon resolved, “ that 
50 pleaded was illegal and void; and ought not 
ed in bar of the impeachment of the Commons of 
or which resolution they assigned this reason to 
Of an j, Lords : “that the setting up a pardon to be 
3 Îtpeach, impeachment, defeats the whole use and effect 
ii ents; for should this point be admitted, or stand 
; Would totally discourage the exhibiting any for 
forerehy the chief institution for the preservation 
Tarrant would be destroyed.” Com. Journ. 28th 
jon thee May, 1679; 26th May, 1679. Soon after the 
e Commons renewed the same claim, and voted 
On is not pleadable in bar of an impeachment.” 
th it was enacted by the Act of Settlement, 
2, “that no pardon under the great 
Com be pleadable to an impeachment by 
bectons in parli f 
oog R Solon ne sttiament.” But after the impeachment 
q Dat the WY heard and determined, it is not under- 
5 for qhits’s royal grace is further restrained or 
Lordy after the impeachment and attainder of the 
y the 21, three of them were from time to time 
ìe crown, and at length received the benefit 
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PARDON, I. 


of the king's most gracious pardon; and a remarkable record 
is cited by Mr. Christian, Rot. Parl. 50 Edw. 3. n. 188, in 
which it is asserted by the king, and acknowledged by the 
Commons, that the king's prerogative to pardon dainquenti 
convicted on impeachment, is as ancient as the constitution 
itself. See Impeachment, 

It is laid down in general that the king may pardon any 
offence, so far as the public is concerned in it, after it is over, 
consequently may prevent a popular action on a statute bi 
pardoning the offence before the suit is commenced; but it 
seems that he cannot wholly pardon a public nuisance while 
it continues such, because such pardon would take away the 
only means of compelling a redress ; yet it is said that such 
a pardon will save the party from any fine to the time of the 
pardon. Plowd. 487; Keilw. 134; 12 Co, 29, 80; 3 Inst. 
237 ; Vaugh. 333. 

The king cannot by any charter bar any right of entry or 
action, real or personal, on contract, or for wrong done, or 
any legal interest or benefit before vested in the subject; 
therefore it seems clear that he cannot bar any action on a 
statute by the party grieved, nor even a popular action com- 
menced before his pardon, nor a recognizance of the peace 
before it is forfeited. Plowd. 487 ; 2 Roll, Abr. 178; Cro. 
Car, 134; Moor, 863. 

The power of the crown to pardon a forfeiture, and to 
grant restitution, can only be exercised when things remain 
in statu quo, but not so as to affect legal rights vested in third 
persons, Rex v. Amery, 2? T. R. 569. 

It seems agreed that the king can by no previous licence, 

pardon, or dispensation, make an offence dispunishable, which 
Is malum in se; as being either against the law of nature, or 
so far against the public good as to be indictable at common 
law ; and that a grant of this kind, tending to encourage the 
doing of evil, which it is the chief end of government to pre- 
vent, is against the common good, therefore void. Dav. 75; 
5 Co. 85; 12 Co. 29; see 2 Hawk, P. C. c.87; 3 Hen. 7.15. 
pl. 30. 
z Where a thing, in its own nature lawful, was made un- 
lawful by parliament, it was formerly taken as a general 
rule, that the king might dispense with it, as to a particular 
time or place, or person, so far as the public was concerned 
in it; unless such dispensation could not but be attended 
with an inconvenience, as the introducing a monopoly ; or 
frustrating the end for which the law was made ; as the li- 
censing a particular person to import foreign cards or wines, 
&e. in which case it was commonly taken to be void; also, 
where a statute gave a particular interest or right of action 
to the party grieved, it was always agreed that no charter 
from the king could bar the right of the party, grounded 
on such statute ; also where a statute was express, that the 
king's charter against the purport of it, though with the 
clause of non obstante, Atl be void; it seems to have been 
always generally agreed that regularly no such clause could 
dispense with it. 2 Hawk, P, C. c. 37. § 28. 

Tt seems to have been agreed that no dispensation of any 
statute, except the statutes of mortmain, was of any force 
without a clause of non obstante ; neither is such clause now 
of any effect, for it is declared and enacted by 1 W. § M. 
st, 2. c, 2 that no dispensation by non obstante of or to any 
statute, or any part thereof, be allowed; but that the same 
shall be held void, except a dispensation be allowed in such 
statute; but it is provided that no charter, grant, or pardon, 
granted before the 28d of October, 1699, shall be any ways 
invalidated by that act, but that the same shall be and remain 
of the same force, and no other, as if the said act had never 
been made. See King, V. 3. 

But there is no need of any scire facias against the lord 
by escheat ; because the pardon no way tends to reverse the 
attainder whereon the title of escheat is founded. 2 Hawk. 
P. C. c. 87. § 37. 
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PARDON, II. 


II. Formerty a pardon must have been under the great 
seal; and, if pleaded, must have been averred to be under 
the great seal, except a statute pardon, or what amounted 
thereto. 1B. & P. 199, 

A warrant under the privy seal, or sign manual, though a 
sufficient authority to admit the party to bail, in order to 
plead the king’s pardon, when obtained in proper form, yet 
was not of itself a complete irrevocable pardon. 5 St. Tr 
166, 173. 

Under two modern statutes the king may grant a free or 
conditional pardon by sign manual. See post, LV. 

It is a general rule that wherever it may reasonably be 
presumed that the king is deceived, the pardon is void. 
2 Hank. P.C. c. 87. § 8. Therefore any suppression of 
truth, or suggestion of falsehood, in a charter of pardon, will 
vitiate the whole, for the king was misinformed, 3 Jnst, 238. 

‘And this is in conformity with the 27 Edw. 3. c. 2. which 
directs that in every charter of the pardon of felony, the sug- 
gestion, and the name of him that maketh the suggestion, 
shall be comprised ; and if it be found untrue, the charter 
shall be disallowed. 

General words have also a very imperfect effect in par- 
dons. A pardon of all felonies will not pardon a conviction 
or attainder of felony; for it is presumed the king knew 
not of those proceedings; but the conviction or attainder 
must be particularly mentioned. 2 Hawk. P. C. c. 87. § 8. 
‘And a pardon of felonies will not include piracies ; for that is 
no felony punishable at the common law. 1 Hawk. P. C. 
c. 87. § 6, &e. 

It has been also held, that the king's grant of a protection, 
or of a place of trust to a traitor or a felon, does not carry 
with it an implied pardon of his crime. See Cro, Jac. 494; 
1 St. Tr. 187, 877; 2 Hawk, c. 87. § 25. 

By the statute of Gloucester, 6 dm. 1. c. 9. it was 
enacted, “ That if it be found by the country that a person 
tried for the death of a man, did it in his defence, or by mis- 
fortune, then, by the report of the justices to the king, the 
king shall take him to his grace, if it please him.” 2 Inst. 
316. 

And it was settled, agreeably to the ancient common law, 
in affirmance whereof this statute was made, that in such a 
case, or where one indicted of homicide se defendendo con- 
fesses the indictment, if the party caused the record to come 
into Chancery, the chancellor would of course make him a 
perden; without speaking to the king, and that by such par- 

lon the forfeiture of goods would be saved; for these words, 
«cif it shall please the king,” should be taken as spoken only by 
way of reverence to him, and not intended to make such a 
pardon discretionary. 

Now, by the 9 Geo. 4. c. 831, whereby the 6 Edw. 1. c. 9. 
was repealed, it is enacted (§ 10.) that no punishment or 
forfeiture shall be incurred by any person killing another by 
misfortune, or in his own defence, or in any other manner 
without felony. 

By the 13 Rich. 2. st. 2. c. 1. no pardon for treason, mur- 
der, or rape, shall be allowed, unless the offence be particu- 
larly specified therein; and particularly in murder it shall 
be expressed whether it was committed by laying in wait, 
assault, or malice prepense. Upon which Coke observes, 
that it was not the intention of parliament that the king should 
ever pardon murder under these aggravations ; and therefore 
they prudently laid the pardon under these restrictions; be- 
cause they did not conceive it possible that the king would 
ever excuse an offence by name, which was attended with 
such high aggravations, 3 Jnst. 236, And it is remarkable 
enough that there is no precedent of a pardon in the register 
for any other homicide fas: Chas which happens se defendendo 
or per infortunium ; to which two species the king's pardon 
was expressly confined by the 2 Edw. 3. c. 2. and 14 Edw. 3. 
c. 15. which declare that no pardon of homicide shall be 
granted but only where the king may do it by the oath of his 
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crown; that is to say, where a man slayeth another Í 
own defence, or by misfortune. But the 13 Rich. 2 
c. 1. before mentioned, enlarges by implication the 
power, pore the king is not deceived in the inten 
ject of his mercy. And therefore pardons of murder w 
always granted with a non obstante of the statute 0f 
Richard till the time of the Revolution, when the docti 
non obstantes ceasing, it was doubted whether murder cou 
perg generally ; but it was determined by the Cout 
ing's Bench that the king may pardon on an indietmep 
murder, as well as a subject may discharge an appesi. 
499. Under these and a few other restrictions it is 4 
rule that a pardon shall be taken most beneficially for thes 
ject, and most strongly against the king. 
Tt has been already mentioned as a general rule 
wherever it appears by the recital of the pardon 
king was misinformed, or not rightly apprised, bot 
heinousness of the crime, and also how ja the party 































judged that such a defect is saved by the words sive 
‘sive non, 2 Hank. P. C. e, 87. § 8. 
Anciently a pardon of all felonies included all trea 
well as felonies; and it seems to be taken for gram 
many books that such a general pardon is, even atti 
pleadable to any felony, except murder, rape, and P 
and that the only reason why it may not also be p 
murder and rape is, because the 19 Rich. 2. st. 2C 
quires an express mention of them; and that the only 
why it is not pleadable to piracy is because it is a feld 
the civil law. 1 Hale's Hist. P. C. 466; 2 Hale's Hist 
45; see ante; and 2 Hawk. P. C. ©. 87. § 9. 
No pardon of felony shall be carried beyond the & 
purport of it; therefore if the king, reciting an att 
robbery, pardon the execution, he thereby neither 
the felony itself, nor any other consequence of it, 
execution. 6 Co. 13; 2 Hank, P. C. e. 37, § 12 
Tt was formerly adjudged that murder might be 
under the general description of a felonious killing, 
clause of non obstante, 1 Sid. 266; 1 Show. 288; Ke 
3 Mod. 87. And pardons of manslaughter still ren 
they were at common law before the doctrine of non @ 
was exploded; therefore the pardon of the felonions 
of J. S. may be pleaded to an indictment of manslag 
killing him ; but where such a pardon is pleaded to @.% 
inquest of manslaughter, the court may refuse to allot 
the fact be found manslaughter by a jury directed by ® 
court. 2 Keb. 363, 415; Keling, 24; 2 Jon. 56. don of 
‘The exception of murder, in a general act of be this 
felonies, does not extend to felo de se; for thou 
fence be in strictness murder, yet in common spece™ 
ing to which statutes are commonly expounded, it 88 
understood as a distinct offence, the word murder B 
primd facie to import the murder of another, 1 2e" 
1 Sid. 150; 1 Keb. 66, 548. jes 
Tt is said that a general act of pardon of all feloni sd 
demeanors, and other things done before such a dayyig 
a homicide from a wound before the day, where?) ig 
died not till after; because the stroke being Parigi, 
effects of it are consequently pardoned. Plowd: 
case; 1 Hale's Hist. P. C. 426; Dyer, 99, pl. 65. 
It is said that a pardon of all misprisions, tresp 
























fences, and contenipts, will pardon a contempt in aj 
false return, and a striking in Westminster Hall, 










PARDON, III. 


a premunire; also it is laid down in general 
p a ardon any crime not capital. 1 Lev. 106; 1 Sid. 
3093, 2 Mod. 52; see 2 Hale's Hist. P. C. 252; Dyer, 


A pardon may also be conditional ; that is, the king may 
ieee his mercy upon what terms he pleases ; and may 
to his bounty a condition either precedent or subse- 

‘don ¢j0% the performance whereof the validity of the par- 
onl depend; and this by the common law. 2 Hawk. 
get § 45. And the power of the king to grant a 
pau! pardon is recognized in two recent statutes. See 
don opp This royal prerogative is daily exerted in the 
aat felons, on condition of being confined to hard labour 
tated time; or of transportation to some foreign coun- 
ior life, or for a term of years ; such transportation or 
ty aent being allowed and warranted by the habeas 
stoc 31 Car. 2. c, 2. § 14. See Transportation. 
lio, Persons entitled to pardons on discovering their ac- 
tite ye 4 & 5 W. § Mc. 85 ORT W. & M. c17; 
+ Accessories, Receivers. 


ne PARDON by act of parliament is more beneficial than 
aed charter ; for a man is not bound to plead it, but 

ean oUt, ex officio, take notice of it. Fost, 43, Nei- 
genet MM lose the benefit of it by his own laches or 
aiene as he may of the king's charter of pardon, 
the proye ST Ñ Gt. The king's charter of pardon 
Aman jg Pecially pleaded, and that at a proper time; for if 
Mardy p dicted, and has a pardon in his pocket, and after- 
ts himself upon his trial by pleading the general 
ved the benefit of such pardon. Ibid. § 59. | 
s himself thereof, as soon as by course of 


and even 


it will p 

















£58 




















































pte has w; 
[fe man ava 
© may, 
h or in 











ed, unless the 


iour, er 
499° before th 


partie: 





years, 


it would appear, are only required where 
of ill fame, 2 Str, 1208, 
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da not destroy the effect of it. Russ. 


6 i 
Ahed yecPYholder was convicted of a capital felony, and 
te lord at, Condition of remaining two years in prison, 
helg, guid not do any act towards seizing the copyhold, 
might p e;ët the expiration of the two years the copy- 
itasmugp Wntain ejectment against one who had ousted 


PARDON, IV. 


the estate did not vest in the lord 
him. 5 B. & C. 584. 

By the 8 Geo. 3. c. 15, (one of the statutes providing 
for the transportation of offenders,) it was provided that 
“such transportation” should have the effect of a pardon 
under the great seal. To an action on a bill of exchange of 
the defendant, pleaded in bar that the plaintiff, before the 
date of the bill, had been convicted of felony, and sentenced 
to death; that his majesty had extended his mercy to the 
plaintiff, on condition of his being transported for life; where- 
upon the court gave judgment according to the form of the 
statute. Replication,—that before the cause of action ac- 
crued the plaintiff was in due manner transported. Rejoin- 
der,—that after the plaintiff was so transported, he was un- 
lawfully at large in England, Sur-rejoinder,—that before 
the cause of action accrued, the governor of New South 
Wales (being duly authorized) had remitted the remainder 
of the plaintifi’s term of transportation, whereby the plain- 
tiff was lawfully at large, and traversing that he was unlaw- 
fully at large, ` The defendant demurred to the sur-rejoinder, 
and on argument the case turned principally on the meaning 
of the word “transportation” in the clause of the statute 
which gives it the effect of a pardon. And the court held, 
that the word meant, not ote the conveying the party to 
the place of transportation, but also the remaining there 
during the period mentioned in the sentence ; and therefore 
the if intifl, not having fulfilled this condition, was still in 
the situation of an attainted felon, and had not regained his 
civil rights either by merely being transported, or by the re- 
mission of the governor, which had not the effect of a general 
pardon : and judgment was given for the defendant. 2 B. § 
A, 258. 

By the 58 Geo, 8. c. 29. no fee, &c., payable in respect of 
any pardon, or for any letters-patent, charter, warrant, bill, 
docket, or other instrument appertaining thereto, or the 
transcript of any such instrument, shall be paid by the party 
pardoned ; but all fees on such pardons shall be paid by the 
treasury. And the letters-patent and other instruments of 
pardon are exempted from stamp-duty. 


without some act done by 








IV. Tux effect of such pardon by the king is to make the 
offender a new man; to acquit him of all corporeal penalties 
and forfeitures annexed to that offence for which he obtains 
his pardon; and not so much to restore his former, as to give 
him a new credit and capacity. But nothing can restore or 
purify the blood when once corrupted, if the pardon be not 
allowed till after attainder, except the high and transcendent 
pora of parliament. Yet if a person attainted receives the 

ing’s pardon, and afterwards hath a son, that son may be 
heir to his father, because the father, being made a new man, 
might transmit new inheritable blood ; though had he been 
born before the pardon, he could never have inherited at all, 
See Attainder, Escheat. 

A pardon will not only discharge any suit in the spiritual 
court ex officio, but also any suit in such court ad instantiam 
partis pro reformatione morum, or salute animæ; as for defa- 
mation, or laying violent hands on a clerk, &c. See 5 Co. 51; 
Latch. 190; Cro. Eliz. 684; Hob, 81; Cro. Jac. 335; 2 Hawk, 
P. C.c. 87. § 41, &e. 

If a person be imprisoned on an excommunicate capiendo 
for non-payment of costs, and the king pardons all con- 
tempts, it is said, that he shall be discharged without any 
scire facias against the party, and that the party must begin 
anew to compel payment of costs; because the imprisonment 
was grounded on the contempt, which is wholly pardoned. 
1 Jon, 227 ; 2 Roll. Abr. 178; Cro. Jac. 159; 8 Co. 68, 69. 

But no pardon will discharge a suit in the spiritual court 
any more than in a temporal, for a matter of interest or pro- 
perty in the plaintiff; as for tithes, legacies, matrimonial con- 
tracts, and such like ; also it is agreed, that after costs are 








48 the pardon restored his competency, and 






taxed in a suit, in such court, at the prosecution of the party, 
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whether for a matter of private interest, or pro reformatione 
morum, or pro salute anime, or for defamation, &c. they shall 
not be discharged by a subsequent pardon. 5 Co. 51; Latch. 
190; Cro. Car. 46, 47. And with respect to costs, see 2 Roll. 
Abr. 304; Noy, 85; Latch, 155. 

With regard to the effect of a pardon in restoring the 
party's competency as a witness, see Evidence, Il. 

For more learning on this subject, see 3 New Abr, tit. 
Pardon. 

PARDONERS. Persons who carried about the pope's 
indulgences, and sold them to any who would buy them. 
An, 22 Hen, 8. 

PARENT, parens.) A father or mother, but generally 
applied to the father ; parents have power over their children 
by the law of nature, and the divine law; and by those laws 
they must educate, maintain, and defend their children. 
Wood's Inst. 63. The parent or father hath an interest in the 
profits of the children’s labour while they are under age, if 
they live with and are maintained by him; but the father hath 
no interest in the estate of a child, otherwise thanas his guar- 
dian, bid. The eldest son is heir to his father’s estate at 
common law; and if there are no sons, but daughters, the 
daughters shall be heirs, &e. And there being a reciprocal 
interest in each other, parents and children may maintain the 
EINO eadh ohetan justify the defence of each other's 
person, 2 Inst. 564. 

A parent may lawfully correct his child being under age 
in a reasonable manner; for this is for the benefit of his edu- 
cation. So he may justify an assault and battery in its de- 
fence. 

A parent may be indicted for not providing sufficient food 
and necessaries for his child while unable to provide for, and 
take care of, itself. R. § R. 20. And by ihe vagrant act, 
5 Geo. 4, c. 83. § 4. a man deserting his wife and children, 
and leaving them chargeable to the parish, is declared a rogue 
and vagabond, and punishable with three months’ imprison- 
ment to hard labour. 

The consent or concurrence of the parent to the marriage 
of a child under age is necessary by the marriage act; but 
these and all other powers of a parent cease in law, when a 
child arrives at the age of twenty-one. See 1 Comm. c. 16; 
this Dictionary, Age, Bastard, Guardian, Infant, Marriage, 
Poor, and other apposite. titles, 

PARENTELA, or DE PARENTELA SE TOLLERE, Tore- 
nounce his kindred, which was done in open court before the 
judge and in the presence of twelve men, who made oath, that 
they believed it was done lawfully, and for a just cause. We 
read it in the laws of Hen. 1. c. 88. See Vill. 

PARISH, parochia.) Did anciently signify what we now 
call the diocese of a bishop; but at this day it is the circuit 
of ground in which the people who belong to one church do 
inhabit, and the PEPE charge of a secular priest. Itis 
derived from the Saxon Pheorzyeyne, Preost scyre ; which 
signifies the precinct of hich the priest had the care, in 
English priest-shire. 

Low ancient the division of parishes is, may at present be 
difficult to ascertain; for it seems to be agreed on all hands, 
that in the early ages of Christianity in this island, parishes 
were unknown, or at least signified the same that a diocese 
does now. There was then no appropriation of ecclesiastical 
dues to any particular church; but every man was at liberty 
to contribute his tithes to whatever priest or church he pleased, 
provided only that he did it to some ; or, if he made no spe- 
cial appointment or appropriation thereof, they were paid into 
the hands of the bishop, whose duty it was to distribute them 
among the clergy, and for other pious purposes, according to 
his own discretion, 1 Comm. Introd. § 4. 

Camden (in his Britannia) says, England was divided into 
arishes by Archbishop Honorius about the year 630. Sir 

fenry Hobart lays it down, that parishes were first erected 
by the council of Lateran, which was held anno Domini 1179. 














PAR 


Each widely differing from the other, and both of them pe 
from the truth; which will probably be found in the mí 
between the two extremes. For Mr. Selden has 

shown, (of Tithes, c. 9.) that the clergy lived in co 
without any division of parishes, long after the time 
tioned by Camden, And it appears from the Saxon lav 
parishes were in being long before the date of tha 

of Lateran, to which they are ascribed by Hobart. 1 









caprice, in the persons paying, and with either jealousiey 
mean compliances in such as were competitors for Te 
them; it was ordered by the law of King Edgar, (e. 1 
“ dentur omnes decimæ primarie ecclesice ad quam 
pertinet.” However, if any thane, or great lord, had @ 
within his own demesnes, distinct from the mother C 
in the nature of a private chapel; then, provided such 
had a cemetery or consecrated place of burial belonging 
he might allot one-third of his tithes for the maintenal 
the officiating minister ; but, if it had no cemetery, the” 
must himself have maintained his chaplain by some 
means; for in such case all his tithes were ordained 
paid to the primarice ecclesiæ, or mother church. 1 © 
ubi sup. 

This proves that the kingdom was then universally 
into parishes; which division happened probably not 
once, but by degrees. For it seems pretty clear and i 
that the boundaries of parishes were originally asce! 
by those of a manor or manors; since it very seldom hapi 
that a manor extends itself over more parishes 
though there are often many manors in one parishi 
present the boundaries of the one afford no inferen 
dence whatever of the boundaries of the other. 

as Christianity spread itself, began to build churel 
their own demesnes or wastes, to accommodate their 
in one or two adjoining lordships; and, in order to bave ig 
service regularly performed therein, obliged all thei 

to appropriate their tithes to the maintenance of tl 
ciating minister, instead of leaving them at liberty 
bute them among the clergy of the diocese in ‘geni 
this tract of land, the tithes whereof were so pi 
formed a distinct parish; which will account well ent 
the frequent intermixture of parishes one with ano! 











































tithes of those disjointed lan 

then built in any lordship adj 

Thus parishes were gradual 

endowed with the tithes that 

signed. $ 
But some lands, either because they were 1 

irreligious and careless owners, or were situate 

and desert places, or for other now unsearchi 

were never united to any parish, and therefore 

this day extra-parochial ; and their tithes are now 

morial custom payable to the king instead of tht. 

trust and confidence that he will Sistribute them 

neral good of the church. 2 Inst. 647; 2 Rep: att wit 

512, Yet extra-parochial wastes and marsh lan ee 





proved and drained, are by the 17 Geo. 2. ¢, 37. t0 
to all parochial rates in the parish next adjoining 
ubi sup. and see 1 Wils. 182. er 
Lord Holt held, that parishes were instituted date, 
and benefit of the people, not of the parsons nell 
why parishioners must come to their parish chi 
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wng charged himself with the cure of their souls, he 
A Sit be enabled to take care of that charge. 3 Salk. 88, 89. 
A parish tay comprise many vills ; but generally it shall not 
be counted to contain more than one, except the contrary 
because most parishes have but one vill within 
28 Car. 1, B. R. And it shall not be intended 















poor, for every particular vill; and an 
h, that time out of mind hath had a 














But to make 
ochar puted parish within 43 Zli it must have a 
chia pel, chapelwardens, and sacraments, at the time 
fatute was made. 2 Salk. 501. Parishes in reputation 
Stan Ùn that statute, especially when it has been the con- 
Who mane of such parishes to choose their own overseers ; 
ay distrain for a poor-tax, Xe. 2 Roll. Rep. 160; 2 Nels. 
Biens See further Poor, Overseers, Vill. É 
and imn 'ettling the bounds of parishes depends upon ancient 
memorial custom, For they have not been limited 
er, at of parliament, or set forth by special commi: 
“but have been established as the circumstances of 
tet places, and persons did happen to make them 
Porn lesser. 1 Still, 243. 
annat pes, the boundaries of parishes were preserved by 
|Perambulations, which, being performed in rogation 
the rogation days were on that account anciently 
esange-days, from the Saxon gan or gangan to go. 
ined ferambulations though of great use in order to 
Compan Ound of parishes,) were, in the times of popery, 
Superati d with great abuses; viz, with feastings and with 
‘tion, being performed in the nature of processions, 
ano nd-bells, lights, staying at crosses, and the 
fil ang weretore, when processions were forbidden, the 
janoa cent part of perambulations was retained, in 
i for gens of Queen Elizabeth, wherein it was required, 
Å Parish © retaining of the perambulation of the cireuits 
6° the people should once in the year, at the time 
mat with the curate and the substantial men of the 
nd i about the parishes, as they were accustomed, 
ia F return to the church make their common prayers. 
in ei their said common perambulations, was at 
hanks to erent places to admonish the people, to give 
` Ra (in the beholding of his benefits), and for the 
p with pao Wdance of his fruits upon the face of the 
Said mini Saing of the 103d psalm: at which time also 
en nister was required to inculcate these or such like 
O his po, Cursed be he which translateth the bounds and dolles 
f My App ot Such other order of prayers as should be 
he by 

















































x inted. Gibs, 213. 
‘rig! MAS of parishes though coming in question in a 
xine ets shall be tried in the temporal court. This 
Salt, “hich all the books of common law are una- 
of mage our provincial institutions do mention the 
the cog) Patishes amongst the matters which merely belong 


Gig ec A 
ir gig Siastical court, and cannot belong to any other, 


he 
Y ons of a parish may be tried in an action at law, 
S boundari not lie for an issue or commission to ascertain 
895, les of two parishes. See 1 Bro. C. C. 40; 2 Anstr. 
By i! 
onee eneral inelosure act, 41 Geo: 3; e: 109, the com- 
aate boung CMPowered to examine witnesses on oath as 
tained, hed of parishes, &e.; and where not sufficiently 
ong gig EY are to ascertain and fix such boundaries. 
“Siong, Satisfied with their decisions may appeal to the 
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By the 3 Geo. 4. c. 72. § 26. land purchased by parishes, 
under that act, for additional burial grounds, is to be deemed 
part of such parishes. 

By the last act for the building of additional churches, 
1&2 Wm. 4. c. 38. § 23. if any person is willing to endow 
any existing chapels of ease having a chapelry or district 
belonging thereto, the bishop of the diocese may, with the 
consent of the patron and incumbent of the parish, declare 
such chapelry a distinct parish for all spiritual purposes. 
And by § 25, two churchwardens are to be chosen for such 
new parish, 

The districts assigned to the new churches or chapels built 
in pursuance of the above act, and former statutes, are to be 
under the immediate care of the minister of such churches 
or chapels, so far as regards the visitation of the sick, and 
other pastoral offices, and are to be under churchwardens, 
but they are not to be deemed districts for any other pur- 
po! 








With respect to the liability of parishes to repair all roads 
lying within them, see Way, 

PARISH CLERK. In every parish the parson, vicar, &c. 
hath a parish clerk under him, who is the lowest officer of 
the church. They were formerly clerks in orders, and their 
business was at first to officiate at the altar, for which they 
had a competent maintenance by offerings; but now they are 
laymen, and have certain fees with the parson, on christen- 
ings, marriages, burials, &c. besides wages, for their main- 
tenance. Count, Pars. Compan. 83, 84, They are to be 
twenty years of age at least, and known to be of honest con- 
versation, sufficient for their reading, singing, &e. And their 
business consists chiefly in responses to the minister, reading 
lessons, singing psalms, &e. And in the large parishes of 
London some of them have deputies, to despatch the busi- 
ness of their places, which are more gainful than common 
rectories. The law looks upon them as officers for life; they 
are regarded by the common law as persons who have free- 
holds in their offices; and, therefore, though they may be 
punished, yet they cannot be deprived, by ecclesiastical cen- 
sures. 1 Comm. 395. 

A mandamus lies to restore a parish clerk who has been im- 
properly deprived of his office, In a case in Comp. 870, 
ont Mansfield said, it was settled, that a parish clerk was a 
temporal officer, and the minister must show ground for 
turning him out. 

Parish clerks are generally appointed by the minister, 
unless there is a custom for the parishioners or churchwar- 
dens to choose them ; in which case the canon cannot abro- 
gate such custom ; and when chosen it is to be signified to, 
and they are to be sworn into their office by, the archdeacon. 
Cro. Car. 589; Can. 91, And if such custom appears, the 
Court of B. R. will grant a mandamus to the archdeacon to 
swear him in, for the establishment of the custom turns it 
into a temporal or civil right. 1 Comm, 895. A parish clerk 
may make a deputy without licence of the ordinary; Strange, 
942; but he cannot sue in the spiritual court for fees as beng 
a temporal officer. 2 Strange, 1108. - 

By the 59 Geo. 3. c. 134. § 29. the parish clerks of 
churches or chapels built under that statute or the 58 Geo, 3. 
c. 45, are to be annually appointed by the ministers, but the 
subsequent acts for the building of additional churches do 
not contain aby Rio on the subject. | " 

PARISHIONER, parochianus.) An inhabitant of or be- 
longing to sny parish, lawfully settled therein. Parishioners 
are compellable to put things in decent order; but the judg- 
ment of the majority is the only rule for the degrees of that 
decency ; and the court inclined that a rate for that purpose 
is binding; as for moving the communion-table out of the 
body of the church into the chancel, or raising it higher, &c. 
7 Mod. 70. 

Parishioners have aright to view parish hooks. 11 Mod. 134. 

Parishioners are a body politic to many purposes; as to 
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vote at a vestry if they pay scot and lot; and they have a 
sole right to raise taxes for their own relief, without the in- 
terposition of any superior court; may make by-laws to mend 
the highways, and to make banks to keep out the sea, and 
for repairing the church, and making a bridge, &c. or any 
such thing for the public good; and by 3 & 4 Wm. 8. e. 11. 
to tax and levy poor-rates, and to make and maintain fire- 
engines; and by 9 Geo. 1. c. 28. for purchasing workhouses 
for the poor. Arg. 8 Mod. 354. See further Churchwardens, 
Overseers, Poor, Vestry. 

With respect to the testimony of parishioners, see Evi- 

dence, II. 
PARISH OFFICERS. Divers persons are exempted 
from serving parish offices on account of their professions, 
viz, physicians and surgeons, apothecaries, dissenting minis- 
ters, &e. See Churchnarden, Constable. 

PARK, Lat. parcus, Fr. parque, i. e. locus inclusus.] A 
large quantity of ground inclosed and privileged for wild 
beasts of chase, by the king’s grant or by prescription. 1 Inst. 
233. 

Mannood defines a park to be a privileged place for beasts 
of venary, and other wild beasts of the forest and chase, tam 
syloestres, quam campestres; and differs from a chase or warren, 
in that it must be inclosed; for if it lies open, it is good cause 
of seizure into theking’s hands, as a thing forfeited ; as a free 
chase is, if it be inclosed; besides, the owner cannot have an 
action against such as hunt in his park, if it lies open. Manw. 
Forest Laws; Cromp. Jurisd, 148. 

To a park three things are required : 1. A grant thereof; 
2. Inclosures by pale, wall, or hedge; 3. Beasts of a park, 
such as the buck, doe, &c, And where all the deer are de- 
stroyed, it shall no more be accounted a park; for a park 
consists of vert, venison, and inclosure; and if it is deter- 
mined in any of them, it is a total disparking. Cro. Car. 59, 
60. 

No man can erect a park without licence under the broad 
seal; for the common law does not encourage matter of 
pleasure, which brings no profit to the commonwealth, But 
there may be a park in reputation, erected without lawful 
warrant: and the owner may bring his action against persons 
killing his deer. Wood's Inst. 207. 

The king may by letters-patent dissolve his park, 2 Lil. 
Abr, 273, 

Parks as well as chases are subject to the common law, 
and are not to be governed by the forest laws. 4 Inst. 314. 

A park, says PRT is an inclosed chase extendin 
only over a man’s own grounds. The word park, indeed, 
properly signifies an inclosure; but yet it is not every field 
or common which a gentleman pleases to surround with a 
wall or paling, and to stock with a herd of deer, that is thereby 
constituted a legal park; for the king's grant, or at least 
immemorial prescription, is necessary to make it so. 1 Inst, 
233; 2 Inst. 199; 11 Rep. 86. Though now the difference 
between a real park, and such inclosed grounds, is, in many 
respects, not very material; only that it is unlawful at common 
law for any person to kill any beasts of park or chase, except 
such as possess the franchises of forest, chase, or park. 
2 Comm. c. 3. p.38. But this latter doctrine is strenuously 
combated by Mr. Christian in his Annotations on the Com- 
mentaries. ` See further, Game; also Chase, Forest, Warren, 
&e. 

It is said, there are only 781 parks in England. Bro. Abr, 
tit. Action sur Statute, pl. 48; Co. Lit. 223; 2 Inst. 199; 
11 Co. Rep. 86. Though no information or criminal proceed- 
ing can be instituted for assuming to make a new park, 2 Ld, 
bir 1409; 1 Str. 637. 

‘he ancient statutes relating to offences committed in 
parks, were all repealed by the 7 & 8 Geo, 4, c, 27. prepa- 
ratory to the new enactments of the 7 & 8 Geo. 4. c. 29. the 
provisions of which will be found under tit. Deer-Stealers, 
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PARK-BOTE. Signifies to be quit of inclosing a P 
orany part thereof. 4 Inst. 308. 
PARLE HILL. Spelman gives this description of 
Collis vallo plerumque munitus, in loco campestri, ne 
exponatur; ubi convenire olim solebant centurice aut vi 
arran kier inter se tractandas et terminandas : Scotis ™ 
rith hail, g. Mons pacificationis, cui asyli privilegia cond 
hes. d Aeibenra i rewnte vidim the Parle and 
ing Hills. Spelm. Gloss. 






PARLIAMENT. 


Parwamentum. The derivation of the word is uncert 
and its etymon, if we were to follow the imaginations of % 
rious authors, subject even to some degree of ridicules 
seems properly to be derived from the French 
speak. Freedom of speech being of the essence of rep) 
tation, and without which such a national council can ha! 
effect. The word (which was first applied to general 
blies of the states under Louis VIL. in France, about Avy 
1150,) was not used in England till the reign of Henry 
and the first mention of it in our statute law is in the prea 
to stat, Westm. 1. 3 Ed. 1, A. D. 1272. When thereforel 
said parliaments met before that era, it is by a lice 
speech considering every national assembly as a parliatm 

ee 1 Comm, c. 2. p. 147; and the notes there, Par! E 
mag be defined to be 

‘1 Lrcisrariye Braxen of the supreme power of GI 
BRITAIN ; consis of the king, the Toate spiritual 
temporal; and the knights, citizens, and burgesses, } 
sentatives of the commons of the realm; in pan 
assembled, 






























IL, The Manner and Time of its assembling. ATH 


I. Of the Antiquity and Coris of Parliaments 


III, Its constituent Parts, 
IV. The Laws and Customs of Parliament as an @ 
rate Body. 
1, As relates to its Power and Jurisdiction. 
2. As relates to the Privileges of its Membersi 
see tits, Peers, Privileges. 
V. The Laws and Customs and particular Prit 
the House of Loros. 
1. As Members of Parliament. 
2. In their Judicial Capacity ; and see anter 
and tits. Peers, Privileg 
VI. The Laws and Customs of the House of COM 
(A.) As relates to levying Taxes. 
(B.) As relates to the Election of Members ! 
in Parliament. 
And herein, 
1. Of the Qualifications and Registration 
Pig Counties, Cities, dc. 
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i 






of El 
the Qualifications of the Elected. ý 

pa N wherein of te 

of returning Officers, and Proceeding® 
lection- Committees. 

VII. The Method of Business, and particular 

passing of Acts in both Houses; 4 

Statute. 

VIIL Of the Adjournment, Prorogation, and D 

of Parliaments. 


3 


inl 
see 


I. Some authors say that the ancient Britons had Si 
assemblies, but that the Saxons had; which may be 05y 
from the laws of King Ina, who lived about the Y°gis 
And William the First, called the Conqueror, having 
this land among his followers, so that every one, of 
should hold their lands of him in capite, the chit g 












were called barons, who thrice every year assem 
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viz. at Christmas, Easter, and Whitsuntide, 
whom the king used to come in his royal robes, to 
about the public affairs of the kingdom. This king 
fisen parliaments, wherein it appears that the free- 
in yng eommons of England were also there, and had a share 
establi Wa laws; he, by settling the court of parliament, so 
could Ie his throne, that neither Briton, Dane, nor Saxon 
by ac, tur his tranquillity. The making of his laws were 
eo Parliament, and ‘the accord between Stephen and 
me i was made by parliament ; though all the times since 
igo’, Ot Kept the same form of assembling the states, Dodd- 
pantig, Parliament. 

it me was a parliament before there were any barons; and 
for th commons do not appear, there can be no parliament ; 
© knights, citizens, and burgesses represent the whole 
selves? of England, but the peers only are present for them- 
» and none others. Doddr, 


onè affirms that many parliaments were held before the 
est 5 reign 






















+ and produces an instance of one held in the 
i he likewise gives us a conclusion of a parliament 
Athelstan, where mention is made that all things 
rat d in the great synod, or council at Grately, 
wise aS Archbishop Wolfehelme, with all the noblemen 
lt is gu eM, whom the king called together. 1 Inst, 110. 
before patent, (says Mr. Prynne,) from all the precedents 
Councils © time of the Conquest, that our pristine ynods and 
lig Were nothing else but pi rliaments ; that our kings, 
* Senators, aldermen, men, knights and commons, 
ect and voting in ee as preter and judges 
enry Spelman, Camden, and other write 
k Commons’ to be 




























d as consisting of 
Pryn. Sovereign Pow. 









= Antiquity vary very much; many are of opinion 
li en amos began not to be admitted as part of the 
t, upon the footing they are now, until the 49 H, 3, 

ne first writ of summons of any knights, citizens, 

f no ancienter date than that time, But 
17th year of King John, (about which 

rones majores and minores is supposed 

de per regem, barones, et liberos homines 














N say 


iptio jorough of St, Albans claimed by 


parliament 8 Ed. 2. to send two burgesses 
as in the reigns of Edward I, and his pro- 
must be the time of King John; and so before 
g Henry III. And in the reign of Henry V, 
vera and admitted, that the commons of the land 
re yore of the parliament, Selden's T Hon. 709, 
tommo B's Hollinshed, Speed, and others mention that 
MS Were first summoned at a parliament held at 
s 1.3 Sir Walter Raleigh, in his treatise of the 
Hipartiaments thinks it was anno 18 1.1. And 
nds ay innit eì iz, i e rei 
nry ree beginning for them, viz, in the reign 
$ ang Patt of the subject Blackstone thus expresses him- 
the a3 Commentaries will be found, as on other 
thing ummary of former opinions, illuminated by the 
Origin f that great commentator, See 1 Comm. c.2. 
first institution of parliaments, is one of 
lie so far hidden in the dark ages of an- 
e tracing of it out is a thing equally difficult 
he N, ut it is certain that long before the intro- 
Were qua language into England, all matters of 
hs re debated and settled in the great councils of 
the no, Practice which seems to have been universal 
d by, hee nations ; particularly the Germans, and 
edit? all the countries of Europe, which they 
'ssolution of the Roman empire, 










“it feign of Ki 
a deci 



































Tan ae EM into all the 
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With us in England this general council hath been keld 
ares aL, under the several names of Michel Synoth, or 
great council; Michel Gemote, or great meeting; and more 
frequently Wiltena Gemote, or the meeting of wise men. It 
was also styled in Latin, Commune concilium regni; Magnum 
concilium; Regis curia magna; Conventus magnatum. vel 
procerum; Assisa generalis; and sometimes Communitas regni 
Anglice. Glan. l. 18. c. 32; L 9. e. 10; Pref. 9 Rep; 2 
Inst. 526. We have instances of its meeting to order the 
affairs of the kingdom, to make new laws, and to mend the 
old; or, as Fleta, l 2. c. 2. expresses it, “novis injuriis 
emersis nova constituere remedia ;” so early as the reign of 
Ina, king of the West Saxons; Offa, king of the Mercians ; 
and Ethelbert, king of Kent, in the several realms of the 
heptarchy. And, after their union, the Mirror, ©. 1. § 3. 
informs us, that King Alfred ordained for a perpetual usage, 
that these councils should meet twice in the year, or oftener, 
if need be, to treat of the government of God's people; how 
they should keep themselves from sin, should live in quiet, 
and should receive right, Our succeeding Saxon and Danish 
monarchs held frequently councils of this sort, as appears 
from their respective codes of laws ; the titles whereof usually 
speak them to be enacted either by the king with the advice 
of his Mittena-gemote, or wise men, as, “hæc sunt instituta, 
Fete Edgarus rex consilio sapientum suorum instituit ;” or to 
be enacted by these sages with advice of the king, as, hac 
sunt judicia, quce sapientes consilio regis Ethelstani instituerunt ; 
or lastly, to be enacted by them both together, as, have sunt 
institutiones, quas rex Edmundus, et episcopi sui, cum sapienti- 
bus suis, instituerunt.” 

There is also no doubt but these great councils were oc- 
casionally held under the first princes of the Norman line. 
Glanvil, who wrote in the reign of Henry IL speaking of a 
particular amount of an amercement in the sheriff's court, 
says, it had never yet been ascertained by the general as- 
sizes or assembly, but was left to the custom of particular 
counties, Glan. l 9. c. 10. Here the general assize is 
spoken of as a meeting well known, and its statutes or 
decisions are put in a manifest contradistinction to custom 
or the common law, And in Edward III's time, an act of 
parliament, made in the reign of William the Conqueror, was 
pleaded in the case of the abbey of St. Edmund's Bury, 
and judicially allowed by the court. Year-Book, 21 E. 3. 
c. 60. 

Hence it indisputably appears, 
councils are coeval with the kingdom itself. How those 
parliaments were constituted and composed is another ques- 
tion, which has been matter of great dispute among our 
learned antiquaries; and particularly whether the commons 
were summoned at all; or if summoned, at what period they 
began to form a distinct assembly. It is however generall 
agreed, that in the main the constitution of parliament, as it 
now stands, was marked out so long ago as the seventeenth 
year of King John, A. D. 1215, in the great charter granted 

that prince; wherein he promises to summon all arch- 
bishops, bishops, abbots, earls, and greater barons, personally, 
and all other tenants in chief under the crown, by the sheriff’ 
and bailiffs; to meet at a certain place, with forty days’ 
notice, to assess aids and scutages, when necessary. And 
this constitution has subsisted, in fact, at least from the year 
1266, 49 Henry III, ; there being still extant writs of ‘that 
date to summon knights, citizens, and burgesses to parliament; 
the former of which may be seen in Ælsynge, c. 1. $2. Mr. 
Hallam says these writs are not extant, but agrees that this is 
the undoubted origin of popular representation. See Hallam's 
Middle Ages, vol. iii, 40; and see Litileton's Hist. of Hen, I. 
vol. ii. p. 276; vol. iv. p. 79, 106, A 

In fine, parliament is the highest and most honourable, 
and absolute court of justice in England; consisting of the 
king, the lords of parliament, and the commons; the lords 
being divided into spiritual and temporal; and the commons 
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divided into knights of shires or counties: citizens out of 
cities; and burgesses from boroughs ; the words of the old 
Latin writ to the sheriff for the election being—Duos milites 
gladiis cinctos magis idoneos et discretos comitatés tui ; et de qua- 
libet civitate comatatits tui duos cives; et de quolibet burgo duos 
burgenses, de discretioribus et magis sufficientibus, §c. 1 Inst. 109. 





II. Tue parliament is to be summoned by the king’s writ or 
letter issued out of Chancery, by advice of the privy council, 
at least forty days before it begins to sit. 

This is a provision of the Magna Charta of King Jobn ; 
Faciemus summoneri, dc. ad certum diem, scilicet ad terminum 
quadraginta dierum, ad minus; et ad certum locum. Black. 
Mag. Ch. Joh. c. 14. It is enforced by the 7 & 8 IV, 3. c. 25. 
which enacts that there shall be forty days between the teste 
and the return of the writ of summons, 

This time is now, by practice, generally extended to fifty 
days or more, in consequence of the union with Scotland and 
Ireland. The term of fifty days is mentioned in the act of 
union with Scotland (5 Ann. c. 8. art. 22.) as the period to 
be allowed by proclamation for assembling the first parlia- 
ment of Great Britain. See 2 Hats. 235. 

By the 53 Geo. 3. c. 89. for the more regular conveyance 
of writs for the election of members of parliament, it is 
enacted, that when any new parliament shall be called, as also 
in all cases of vacancy of seats, the messenger of the great 
seal shall carry the writs directed to the sheriff of London and 
Middlesex, to the office of such sheriff; and all other writs 
to the general post-office in London, for which the post- 
master (or his deputy) shall give receipts, and shall despatch 
such writs free of ‘postage, by the first post or mail after the 
receipt, under cover to the officer to whom the writs shall be 
directed, and to no other person whatever ; with directions to 
the post-master in the country to deliver such writs to such 
officer, and take receipt for the same, and transmit such 
receipt to the post-master general. Sheriffs, &c. shall give 
notice, to the post-master general, of the town or place where 
their office is held; and where such place is within London, 
Westminster, or Southwark, an account thereof shall be sent 
to the messenger of the great seal, who shall carry the writs 
to such office, as in the case of the writs to the sheriffs of 
London, &c, Persons neglecting to compl; with the direc- 
tions of the act, are declared guilty of a misdemeanor. 

Before this act, several irregularities and inconveniences 
had occurred by the delay or corruption of the officer con- 
cerned in conveying the writs. 

It is a branch of the royal prerogative that no parliament 
can be convened by its own authority ; meaning by the au- 
thority of the lords and commons only, who in common par- 
lance, though not in strictness of law, are considered as the 
parliament; or by the authority of any, except the king alone. 
‘And this prerogative is founded upon a very good reason ; 
for supposing the lords and commons had a right to meet 
spontaneously without being called together, it is impossible 
to conceive that all the members, and each of the houses, 
would agree unanimously upon the proper time and place of 
meeting; and if half of the members met, and half absented 
themselves, who shall determine which is really the legislative 
body, the part assembled, or that which stays away? It is 
therefore necessary that the parliament should be called 
together at a determinate time and place; and highly be- 
coming its dignity and independence that it should be called 
together by none but one of its own constituent parts ; and 
of the three constituent parts, this office can only appertain to 
the king, as he is a single person, whose will may be uniform 
and steady; the first person in the nation being superior to 
both houses in dignity; and the only branch of the legislature 
that has a separate existence, and is capable of performing 
any act at a time when no parliament is in being. Nor is it 
an exception to this rule, that by some modern statutes, on 
the demise of a king or queen, if there be then no parlia- 
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ment in being, the last parliament revives, and it is | 
again for six months, unless dissolved by the success 
this revived parliament must have been originally sum 
by the crown, 1 
It is true that by the 16 Car. 1. c. 1, it was enacted, 
the king neglected to cull a parliament for three years, 
peers might assemble and issue out writs for choosing 
and, in case of neglect of the peers, the constituents m 
meet and elect one themselves. But this, if ever put in pi 
tice, would have been liable to all the inconvenience’ J 
stated; and this act itself was deemed so highly detrin 
and injurious to the royal prerogative, that it was repeat 
the 16 Car, 2. c. 1. From thence therefore no precede! 
be drawn; and in fact it is an exception which fully 
the rule. 
It is also true that the Convention Parliament, whi 
stored King Charles the Second, met above a mont e 
his return; the lords by their own authority, and the & 
mons in pursuance of writs issued in the name of the ke 
of the liberty of England by authority of parliament i 
that the said parliament sat ail the twenty-ninth of Dece 
full seven months after the Restoration, and enacted 
laws, several of which are still in force. But this was à 
necessity of thé thing, which supersedes all law; for if 
had not so met, it was morally impossible that the k 
should have been settled in peace. And the first thing | 
after the king’s return was to pass an act declaring this 
a good parliament, notwithstanding the want of tl 
writs, See 12 Car. 2.c. 1. So that as the royal preros 
was chiefly wounded by their so meeting, and as the king A 
self, who alone had a right to object, consented to Way 4 
objection, this cannot be drawn into an exam le in pre 
of the rights of the crown, Besides, we should also re! ‘Wl 
that it was at that time a great doubt among the lawye* 4, 
ther even this healing act made it a good parliaments 
by very many in the negative ; though it seems to 
too nice a scruple. 1 Sid. 1. And, honey of abut 
caution, it was thought necessary to confirm its acts 
next parliament, by 13 Car, 2. c. 7, 14, ee 
It is likewise true, that at the time of the Revolutio’ g 
1688, the lords and commons, by their own authority 
upon the summons of the Prince of Oranges (after 
illiam,) met in a convention, and therein dispose 
crown and kingdom, But it must be remembered ig 
assembling was upon a like principle of necessity. 
Restoration ; that is, upon a full conviction that ing 
IL. had abdicated the government, and that the thro 
thereby vacant; which supposition of the individu i 
was confirmed by their concurrent resolutions Wr ijpg 
actually came together. And in such a case as 
vacancy of the throne, it follows ex necessitate teh a 
form of the royal writs must be laid aside, otherwise PO 
ment can ever meet again. For let us put anot & shot 
case, for the sake of argument, that the whole royal lini 
at any time fail and become extinct, which would ii 
vacate the throne; in this situation it seems ren 10 
presume that the body of the nation, consisting of 
commons, would have a right to meet and settle the 7" 
ment; otherwise there must be no government at in I! 
Thc convenon 













































upon this, and no other principle, did the convent 
assemble. ‘The vacancy of the throne was prece enci 
meeting without any royal summons, not a conseq" 
‘They did not assemble without writ, and then make i 
vacant by the king’s abdication; but the throne Si 
viously vacant by the king’s abdication, the; suai 
out writ, as they must do, if they assembled at all, 
throne been full, their meeting would not have b 
but, as it was really empty, such meeting became 

necessary. And accordingly it is declared bY "jo 
st. 1. c. 1. that this convention was really the two g 




















parliament, notwithstanding the want of writs or 
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A erving the laws, parlia- 
itagajn UBbt to uently. This indefinite frequency 
reduced to a certainty by the 6 W. § M. e. 2; which 
ih aas the statute of Charles the Second had done before, 
deter Parliament shall be called within three years after 
s Neon of the forme: 
de i the 6 W, § M, c. 2. confirms the 16 Car. 2. c. 1. 
ing that there shall not be a longer interval than 
4 mee after a dissolution 3 yet the 16 Car. 2, seems to 
Hall not patensive in its operation, by providing that there 
sittin, £ an intermission of more than three years after 
of parliament, which will extend also to a proro- 
i fect as the muti y-act, and the land-tax and, malt- 
meetin, Passed for one year only, the statutes enforcing 
Parliamo, Mg of parliament are now of little avail; for the 
bugi at must necessarily be summoned, for the despatch 
year, In ancient times, indeed, es- 
olition of the feudal tenures at the 
II. our kings had such a revenue, inde- 
nt, that they were enabled to reign many 
t without the assistance of parliament, and in 
the statutes made to compel their calling it to- 
P inn, 
ing oS R. 2. st. 2 o, 4. every person and common- 
i to he's Summons to parliament, shall come thither, on 
t sum ed, or otherwise punished: and if the sheriff 


“Wise mon the cities and boroughs as usual, he shall 
be punished. i 

































esty, ae Constituent parts of a parliament are, the king's 
states rf there in his royal political capacity; and the 
(who a the realm, the lords spiritual, the lords tem- 
wh together with the king in one house,) and the 
cont PY themselves in another. Others how- 
‘nsonantly with the common understanding of 
Powers of parliament, consider the three estates 
be king, lords, and commons, See post, And 
Nese three estates together, form the great 
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gether, the king meets them either in person or by represen- 
tation, without which there can be no beginning of a parlia- 
ment ; and he also has alone the power of dissolving them, 
4 Inst. 6; 1 Comm. c. 2. p. 153. 

The learned commentator then proceeds to show how 
highly necessary it is, for Precis the balance of the con- 
stitution, that the executive power should be a branch, though 
not the whole, of the legislative; and how each branch of our 
civil polity supports and is supported, regulates and is regu- 
lated, by the rest. See 1 Comm. p. 153—155; and as to the 
general extent of the king's power, prerogative, &c. title 

ing. 

On holding a parliament, the king, the first day, sits in the 
upper house, and by himself, or the lord chancellor, shows 
the reason of their meeting; then the commons are com- 
manded to choose their speaker; which done, two or three 
days afterwards he is presented to the king, and after some 
speeches is allowed and sent down to the House of Commons; 
when the business of parliament proceeds, 12 Rep. 115, See 
post, VI. 

A parliament cannot begin, on return of the writs, without 
the king in person, or by representation; and by represen- 
tation two ways, either by a guardian of England, by letters- 
patent under the great seal, when the king is out of the 
realm; or by commission, to certain lords in case of indis- 
position, &e; when his majesty is at home. 4 Inst. 6, 7. 
And if any parliament is to be holden before a guardian of 
the realm, there must be a special commission to begin the 
parliament; but the teste of the writs of summons is to be in 
the guardian's name: and by an ancient law, 8 Hen. 5, e. 1. 
if the king, being beyond sea, cause a parliament to be sum- 
moned in this kingdom, by writ under the teste of his lieu- 
tenant, and after the king returns hither, the parliament 
shall proceed without any new summons. 

In the 5th year of Henry V. a parliament was holden be- 
fore John Duke of Bedford, brother to the king, and guardian 
of the kingdom. Anno 3 Ed, 4. a parliament was begun in 
the presence of the king, and prorogued to a further day ; 
and then William Archbishop of York, the king's commis- 
sary by letters-patent, held the same parliament, and made 
an adjournment, &c. And 28 Eliz, the queen by commission 
under the great seal, (reciting, that for urgent occasions she 
could not be present in her royal person,) did authorize John 
Whitgift, Archbishop of Canterbury, William Lord Burleigh, 
Lord ‘Treasurer of England, and Henry Earl of Derby, Lord 
Steward, to hold a parliament, &e. “Ad faciendum omnia et 
singula, Se. necnon ad parliamentum adjornand. et proro- 
gand., §c. And in the upper part of the page, above the 
beginning of the commission, is written, Domina Regina re- 
pravsentatur per commissionarios, viz. &c. ‘These commis- 
sioners sat on a form before the cloth of state, and after the 
commission read, the parliament proceeded. 

A parliament may be holden at any place the king shall 
assign. See 1 Comm. p. 158, in n. 

‘The constituent parts of parliament, next in order, are the 
spiritual lords. These consist of two archbishops, and twenty- 
four bishops for England. At the dissolution of monasteries 
by Henry VIII, twenty-six mitred abbots, and two priors, 
were likewise comprised among them; Seld. Title Hon. 2 
2, 27; a very considerable body, and in those times equal 
to half the number of the temporal nobility; Co. Litt. 97 ; 
see 4 Inst. 1; by which it appears, that the number of the 
temporal nobility was then one hundred and six. 

All these prelates hold, or are supposed to hold, certain 
ancient baronies, under the king: for William the Conqueror 
thought proper to change the spiritual tenure of frankalmoign 
or free alms, under which the bishops held their lands during 
the Saxon government, into the feudal or Norman tenure by 
barony; which subjected their estates to all civil charges and 
assessments, from which they were before exempt; Gilb. 
Hist. Exch. 65; Spelm. W. 1.291; and in right of succes 
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sion to those baronies, which were unalienable from their 
respective dignities, the bishops and abbots were allowed their 
seats in the House of Lords. Glanv. 7. 1; Co. Litt. 97; Sel. 
Title Hon. 2, 5, 19. 

Upon the curious question of the right under which the 
bishops sit in the House of Peers, whether in respect of their 
baronies, or by usage and custom, see a learned note by 
Hargrave, Co. Litt. 134 b, n. 1; and also one by Hallam 
(Middle Ages, chap. viii. ;) and the authorities cited by them. 
Names of the greatest weight will be found on both sides of 
the question: upon one side it is clear that bishops sat in the 
Wittenagemote, under the Anglo-Saxon monarchs; and also 
that the bishops of the sees erected by Henry VIII. sit now 
in parliament, though neither did the former, nor do the lat- 
ter, hold their lands by baronial tenure. Coleridge's note to 
1 Comm, 156. 

Four have been added to the spiritual lords since the union 
with Ireland, viz. one archbishop and three bishops from that 
country, who sit by rotation of session, See 40 Geo, 3. c. 29. 
§ 1, (Irish) ; and also 3 & 4 W. 4, e. 87. § 52, 55. 

But though these lords spiritual are, in the eye of the law, 
a distinct estate from the lords temporal, and are so distin- 
guished in most of our acts of parliament, yet in practice 
they are usually blended together under the one name of the 
lords ; they intermix in their votes, and the majority of such 
intermixture binds both estates. And from this want of a 
separate assembly, and separate negative, of the prelates, 
some writers have argued ( Whitelocke on Parl. c. 72; War- 
burt, Alliance, b. 2c. 3.) very cogently, that the lords spiri- 
tual and temporal are now in reality only one estate; Dyer, 
60 ; which is unqitestionably true in every effectual sense ; 
though the ancient distinction between them still nominally 
continues. For ifa bill should pass their house there is no 
doubt of its validity, though every lord spiritual should vote 
against it; of which Selden and Sir Æ, Coke give many in- 
stances; as on the other hand, it seems that it would be 
equally good, if the lords temporal present were inferior to 
the bishops in number, and every one of those temporal lords 
gave his vote to reject the bill; ‘though Sir Æ. Coke seems to 
doubt whether this would not be an ordinance, rather than an 
act of parliament. 4 Inst. 25; see Selden's Baronage, pele 
c. 6; Gibs. Cod. 286. See also 2 Inst. 585, 6, 7: and Keilw. 
184; where it is holden by the judges, 7 Henry VIII. that 
the king may hold a parliament without any spiritual lords. 
This was also exemplified, in fact, in the first two parliaments 
of Charles IT. wherein no bishops were summoned ; till after 
the repeal of the 16 Car. 1. ¢. 27. by 13 Car, 2, st. 1. c, 2. 

No rational or ancient principle can perhaps be suggested, 
why the bishops should not have exactly the same legislative 
functions as the other peers of parliament; the style of the 
house of lords, viz. the lords spiritual and temporal, was pro~ 
bably intended as a compliment to the bishops; to express 
the precedence that they are entitled to, before all the tem- 
poral barons; which originally was the only character that 
gave a claim to a seat in the house of lords, Unless pre- 
cedents could be found to the contrary, there seems to be no 
reason to doubt, but that any act at this day would be valid, 
though all the temporal lords or all the spiritual lords were 
absent. 1 Comm. 156, n. 











In the 1 Zliz. c. 2. the style of the parliament is, the lords | 


and commons in parliament assembled ; and the same style 
was also used in the 1 Æliz. c. 11. a revenue act. 

On the 18th of February, 1641, a motion was made in the 
Irish house of lords, “that as all the bishops were against a 
representation about certain grievances, the lords spiritual 
should not be named :” upon which the judges were con- 
sulted; and their opinion was, that in any act or order which 
passed, it must be entered “by the lords spiritual and tem- 

oral.” 1 Mountm. 344, 

The lords temporal consist of all the peers of the realm, 

(the bishops not being in strictness held to be such, but 

















PARLIAMENT, III. 
153,) by whal 


merely lords of parliament, Staundf. P. C. at 
title of nobility distinguished ; dukes, marquisses, earls)’ 
counts, or barons; as to which dignities, see this Diction®? 
under those titles, and title Peers. Some of these sit 
scent, as do all ancient peers; some by creation, as © 
new-made ones; others, since the union with Scotland 
Ireland, by election ; which is the case of the sixteen p% 
who represent the body of the Scotch nobility, and are 
chosen for one parliament, and the twenty-eight 
lords, elected for life by the peers of Ireland. See Ir 
The number of lords temporal is indefinite, and mi 
increased, at will, by the power of the crown; and one® 
the reign of queen Anne, there was an instance of creati 
less than twelve together; in contemplation of which, 
reign of George I. a bill passed the House of Lords, and! 
countenanced by the then ministry, for limiting the BY 
of the peerage. This was thought by some to prom’ 
great acquisition to the constitution; by restraining the 
rogative from gaining the ascendant in that august assen 
by pouring in at pleasure an unlimited number of new: 
lords. But the bill was ill relished, and miscarrit 
House of Commons, whose leading members were then 
ous to keep the avenues to the other house as open &n 










the measure very ably; see his life by Coxe. 

ported by Addison in The Old Whig; and opposed bs 

in The Plebeian. See 1 Comm. 157, and Coleridge's nott 

dinary ae 
perty "a, 






kingdom. In a free state, every man who is sup] 
agent ought to be in some measure his own gove! 
therefore a branch, at least, of the legislative powe 
reside in the whole body of the people. In the state Oig 
Britain it is wisely contrived, that the people should € 
by their representatives, which it is impracticable, to, 
in person ; representatives chosen by a number of MEJ 
separate districts, wherein all the voters are, or ĉi 
be, distinguished. The counties are therefore rep 
knights, elected by the proprietors and occupiers 2 mdb 
the cities and boroughs are represented by citizens 
gesses, chosen by the SEE part, or supposed t" 
terest, of the nation. Previous to the Reform Act 
of English representatives was five hundred and 
Sootak forty-five, and of Irish one hundred; in 
dred and fifty-eight. Now the English members 
those for Wales) amount to 500, the Scotch to 5% 
for Ireland to one hundred and four, See post. yay d 
Every member, though chosen by one partic tim, 
when elected and returned, serves for the whole 
the end of his coming thither is not particular, 
not barely to advantage his constituents, but © 
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th; to advise his majesty (as appears from the writ of 

mons) * de communi consilio, super negotiis quibusdam ar- 

a el urgentibus, regem, statum, et defensionem regni Angliæ, 

acne Anglicanæ, concernentibus.” 4 Inst. 14. And 

z pre (says Blackstone) he is not bound to consult with, 

pi the advise of, his constituents upon any particular 
1 













unless he himself thinks it proper or prudent so to do, 
esl Comm. 157, 159, 
liete are the constituent parts of a parliament; the king, 
lords spiritual and temporal, and the commons; parts, 
iret Cech is so necessary, that the consent of all three is 
MIG ed to make any new law that shall bind the subject 
tever is enacted for law by one, or by two only of the 
i5 no statute; and to it no regard is due, unless in 
to their own privilege $ 
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Tne power and jurisdiction of parliament, says Sir 
Oke, is so transcendent and absolute, that it cannot 
il, either for causes or persons, within any bounds. 

e m, a Tt hath vereign and uncontrollable authority 
ing NS: confirming, enlarging, restraining, abrogating, 
& „Teviving, and expounding of laws; concerning 
all possible denominations, ecclesiastical or tem- 

l, military, maritime, or criminal; this being the 

jute despotic power, which must in all 
ts reside somewhere, is intrusted, by the constitu- 
ingdoms. All mischiefs and grievances, opera- 
remedies, that transcend the ordinary course of 
ui thin the reach of this extraordinary tribunal, It 
bee Or new model the succession to the crown; as 
alter pa the reign of Henry VIIL and William IIT. Te 
ty of jo lished religion of the land; as was done, in 
x erates, in the reigns of King Henry VIII. and 
tit lón, ren, Tt can change and create afresh even the 
io of the kingdom, and of parliaments themselves ; 
ne by the act of union, and the several statutes for 
g thag 4 *ptennial elections. Tt can, in short, do every 
YE hoe ee not naturally impossible; and therefore some 
À the Barbed to call its power, by a figure rather too 
in f, ot Potence of parliament; an expression, however, 
Seems to signify nothing more than the supreme 

Power of the state, or a power of action uncon- | 
hy superior, In this sense, the king, in the 
his prerogatives, and the House of Lords, in the 
2 of laws, are also omnipotent; that is, free from 
any superior provided by the constitution. 

hat the parliament doth, no authority upon | 

_ So that it is a matter most essential to the 
Kingdom, that such members be delegated to 
t trust as are most eminent for their probity, | 
and their knowledge; for it was a known | 
the great lord treasurer, Burleigh, “ that 
thew ee be ruined but by a parliament ;” and as 
t over ale observes, this being the highest and great- 
ith Which none other can have jurisdiction in the 
Y any means a misgovernment should any way 
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fall upon it, the subjects of this kingdom are left without all 
manner of remedy of parliament. Hale, of Parl. 49. To 
the same purpose, Montesquieu (though it is earnestly to be 


| hoped too hastily), presages, that as Rome, Sparta, and 


Carthage have lost their liberty, and perished, so the consti 
tution of England will, in time, lose its liberty, will perish; it 
will perish whenever the legislative power shall become more 
corrupt than the executive. Sp. L. l 11, e. 6. 

It must be owned that Mr. Locke, and other theoretical 
writers have held, that “ there remains still inherent in the 
people a supreme power to remove or alter the legislature, 
when they find that legislature act contrary to the trust re- 
posed in them; for when such trust is abused, it is thereby 
forfeited, and devolves to those who gave it.” Locke on Gov, 
ea 2. § 149, 227. But, however just this conclusion may 

e in theory, we cannot practically adopt it: nor take any 
legal steps to carry it into execution, under any dispensation 
of government at present actually existing, For this devolu- 
tion of power to the people at large includes in it a dissolu- 
tion of the whole form of government established by that 
people: reduces all the members to their original state of 
equality; and, by annihilating the sovereign power, repeals 
all positive laws whatsoever, before enacted. fo human laws 
will therefore suppose a case, which at once must destroy all 
law, and compel men to build afresh upon a new foundation ; 
nor will they make provision for sach a desperate event, 
as must render all legal provision ineffectual, So long, 
therefore, as the English constitution lasts, we may venture 
to affirm, that the power of parliament is absolute, and with- 
out control, 

In order to prevent the mischiefs that might arise, by 
placing this extensive authority in hands, either incapable or 
Bope to manage it, it is provided by custom and the 
law of parliament, that no one shall sit or vote in either house 
unless he be twenty-one years of age. Whitel. c. 50; 4 Inst. 
47. This is also expressly declared by 7 & 8 W, 3. c. 25. 
§ 8. with regard to the House of Commons; doubts having 
arisen from some contrary adjudications, whether or not a 
minor was incapacitated from sitting in that house. This 
provision has not always been strictly attended to. 

By 30 Car, 2. st, 2; 1 Geo. 1. c. 13. no member shall vote 
or sit in either house till he hath, in presence of the 
house, taken the oath of allegiance, supremacy, and abjura- 
tion; (the latter now, as altered by 6 Geo. 3. c. 53, see 
Oaths ;) and subscribed and repeated the declaration against 
transubstantiation, and invocation of saints, and the sacrifice 
But now, by the 10 Geo. 4. e. 7. s. 2. the 
acts requiring the declarations against transubstantiation, and 
the invocation of saints, and the sacrifice of the mass, to be 
made or subscribed by any of his majesty's subjects, as a 
qualification for sitting in parliament, or for the exercise of 
any office or civil right. are repealed; and any person pro- 
fessing the Roman Catholic religion, may sit and vote in either 
house of parliament, on taking the oath set forth in the act. 

Formerly, by the 7 Jac. 1. c. 6, and other acts, no member 
was permitted to enter into the House of Commons till he 
had taken the oaths of allegiance and supremacy before the 
lord steward, or his deputy; who, on the first day of the 
meeting of a new parliament, attended in a room adjoining to 
the House of Commons, and administered the oath to the 
members present; and he then executed a commission or 
deputation, empowering any one or more of a great number 












| of members specified to administer the oath to others, 


But by the 1 & 2 W. 4, c. 9. in order to put an end to the 
idle repetition of these oaths, the acts requiring them to be 
taken before the lord steward were repealed. 

Aliens, unless naturalized, were likewise, by the law of 
parliament, incapable to serve therein; and now, by the 12 & 
13 Wm. 3. c, 2. no alien, even though he be naturalized, shall 
be capable of being a member of either house of parliament. 

There are not only these standing ineapacities, but if any 
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erson is made a peer by the king, or elected to serve in the 
louse of Commons by the people, yet may the respective 
houses, upon complaint of any crime in such person, and 
proof thereof, adjudge him disabled, and incapable to sit asa 
member, and this by the law and custom of parliament. 
1 Comm. c. 2. p. 163; cites Whitel. of Parl. c. 102; and 
refers to Lords’ Journ. 3 May, 1620; 18 May, 1624; 26 
May, 1725; Comm. Journ. 14 Feb. 1580; 21 Ju. 1628; 9 
Nov. 1; 21 Jan. 1640; 6 Mar. 1676; 6 Mar. 1711; 17 Feb. 
1769. 

The sentence immediately preceding was not in the first 
editions of the Commentaries, but was added, no doubt, with 
an allusion to the Middlesex election; the circumstances of 
which were briefly these :—On January, 19, 20, 1764, J. W. 
was expelled the ike of Commons for being the author of 
a seditious libel: at the next election, in 1768, he was elected 
for the county of Middlesex; and on February 8, 1769, it 
was resolved that J. W. Esq., who had acknowledged hi 
self to be the author and publisher of a paper which the 
house had previously pronounced to be an insolent, scan- 
dalous, and seditious libel, (not the same for which he was 
expelled in the former parliament,) and who had been con- 
victed in the Court of K. B. of having printed and published 
a seditious libel, and three obscene and impious libels, and 
being sentenced to twenty-two months imprisonment, be ex- 
pelled this house. A new writ having been ordered for the 
county of Middlesex, Mr. W. was re-elected, without oppo- 
sition; and on February 17, 1769, it was resolved, “ that 
J. W., Esq, having been in this session of parliament, ex- 
pelled this house, was and is incapable of being elected a 
member to serve in this present parliament :" and the election 
was declared void, and anew writ ordered. He was a second 
time re-elected without opposition; and, on March 17, 1769, 
the house again declared the election void, and ordered a 
new writ. At the next election, Mr. Luttrell, who had 
vacated his seat for the purpose, by accepting the Chiltern 
Hundreds, offered himself a candidate against Mr. W. Mr. 
W. had 1,143 votes, and Mr. Luttrell 296. Mr. W. was 
again returned by the sheriff. On April 15, 1769, the house 
resolved, that Mr. Luttrell ought to have been returned, and 
ordered the return to be amended; allowing fourteen days 
for a petition against the return: one was accordingly pre- 
sented on ‘Apri 29, by certain frecholders of Middlesex ; 
and, on the 8th of May, the house resolved that Mr. Luttrell 
was duly elected, On the 3d of May, 1783, it was resolved, 
that the resolutions of the 17th February, 1769, should be 
expunged from the journals of the house, as being subversive 
of the rights of the whole body of electors of this kingdom, 
And at ihe same time it was ordered, that all the declarations, 
orders, and resolutions, respecting the election of J. W. 
should be expunged. 

The history of England furnishes many instances of im- 
portant constitutional questione that have deeply agitated the 
minds of the people of this country, which can raise little or 
no doubt in the minds of those who view them at a distance, 
uninfluenced by interest or passion. It has been thought by 
some that it was a violent measure in the House of Commons 
to expel a member for the libels which he had published ; 
but that the subsequent proceedings were agreeable to the 
Jaw of parliament, that is, to the law of the land, the autho- 
rities referred to, by the learned commentator, seem most 
unanswerably to prove. But what shall be considered to be 
the law with regard to the incapacities of candidates, since 
these proceedings were expunged, it will be difficult indeed 
to determine. The resolution to expunge implies the cor- 
rection of an error, after mature deliberation. If it had not 
been declared that a former resolution was subversive of the 
rights of electors, it might perhaps have been supposed that 
it was intended only as a istetonaltcowptinicnt to the member 
expelled. But it does not state in what instance the former 
resolution was so subversive. They who wish for a certain 
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knowledge of their rights and liberties must lament 
want of precision; but they must wait with patience tit 
wisdom of the house has occasion to explain its own Ji 
ment; and which, perhaps, if it ever should arise, wo 
attended with the same outrageous spirit of party, 
frequently influences the decision of public questions + 
rather upon grounds and motives, which ought to be ' 
carded with the most religious impartiality, than 00% 
broad basis of sound constitutional dotena, or the re 
terest and welfare of the subject. See 1 Comm. c. 2 P+ 
and n. More modern instances of expulsion have o 
but being acquiesced in without contest, are not s 
settle the interest of such proceedings. 
As every court of justice hath laws and customs 
direction, some the civil and canon, some the common $ 
others their own peculiar laws and customs, so the 
Court of Parliament hath also its own peculiar law © 
the lex et consuetudo parliamenti : a law much better t0 
learned out of the rolls of parliament, and other records | 
by precedents and continual experience, than can be 
pressed by any one man, 4 Inst. 50. It will be st! 
to observe, that the whole of the law and custom oF P 
ment has its original from this one maxim, “ that W? 
matter arises, concerning either house of parliaments 
to be examined, discussed, and adjudged in that how 
which it relates, and not elsewhere.” 4 Inst. 15. Mi 
for instance, the lords will not suffer the commons to 
fere in settling the election of a peer of Scotland; thet 
mons will not allow the lords to judge of the election 
member ; nor will either house permit the subordinate 
of law to examine the merits of either case, But the ma 
upon which they proceed, together with the method 0 
ceeding, rest entirely in the breast of the parliament 
and are not defined’ and ascertained by any particular 
laws. See post, VI. (B.) 3. A 
The courts at Westminster may judge of the priv? 
parliament, where it is incident to a suit the couri 
sessed of; and courts may proceed to execution bet 
session of parliament, notwithstanding appeals lol 
2 St. Tr. 66, 209, 
The king cannot take notice of any thing, said to Pe 
in the House of Commons, but by the report of the , 
and ey member of the house of parliament ha 
pa and cannot be a witness, PAN 15. When™ 
. being in the House of Commons, and sitting in the 
er’s chair, asked the then speaker, whether certain ™ 
(whom the king named) were then present? the 
from a presence of mind which arose from the genius 
house, readily answered, “ That he had neither bs 
nor tongue to speak, but as the house was please 
Atkin's Jurisd. and Antiquity of the Howse of 
Hen, VILL, having commanded Sir Thomas Gaudf 
the judges of the King’s Bench) to attend the cl 
and’ know their opinion, whether a man might 
high treason by parliament, and never calied to 
ju ges declared it was a dangerous question, am ii 
igh court of parliament ought to give examples © ¢ 
courts for proceeding according to justice, am 
court could do the like. Lex Constitution. 161. 

The House of Lords is a distinct court from the Ca 
to several purposes: they try criminal causes ond 
ments of the commons; and have an original jurist tg jy 
the trial of peers, upon indictments found by # BY eGh 
they also try causes upon appeals from the Court 
cery, or upon writs of error to reverse judgments in 
See post, v. 2. And all their decrees are as Ju 
judgments given in parlia 
chancellor. 4 Inst. 21; Finch. 283; 1 Lev. 
House of Commons is a distinct court to many 
they examine the right of elections, expel their own 
and commit them to prison, and sometimes other P 





































































PARLIAMENT, IV. 1, 


Post. And the book of the clerk of the House of Com- 
comme 2tecord. 2 Inst. 536; 4 Inst. 23. The commons, 
roming from all parts, are the grand inquest of the realm ; to 
oe Public grievances and delinquents to the king and 
of Cy”, Pe punished by them ; and any member of the House 
inghonm™™S has the privilege of impeaching the highest lord 
Te Kingdom. Wood's Inst. 455. 
kingdo High Court of Parliament is the supreme court in the 
Oflag not only for the making, but also for the execution 


lords i by the trial of great and enormous offenders, whether 
r 













commoners, in the method of parliamentary im- 
Peachment, T Ts] 


ie Acts of parliament to attaint particular persons 
Tayyg OD or felony, or to inflict pains and penalties, are new 
such Mle pro re natá, and by no means an execution of 
Jords ye already in being: but an impeachment before the 
» by the commons of Great Britain, in parliament, is a 
‘ution of the already known and established law, and 
the bet frequently put in practice ; being a presentment to 
the Sy high and supreme court of criminal jurisdiction by 
Haj, pt Solemn grand inquest of the whole kingdom. 1 
Boon. C. 150, A commoner, it is said, by Blackstone, 
fee he authorities to prove his position, cannot be im- 
sh 
but 









ed before the lords for any capital offence, but only for 
jp Sdemeanors 3 a peer may be impeached for any erime : 
Even jp PPears, that the right of impeaching a commoner, 
lords, " £4Pital cases, has been claimed and asserted by the 
Ñ The ee 4 Comm. 260, in n, è 
for tre Commons usually, in case of an impeachment of a peer 
for 4.080% address the crown to appoint a lord high steward 
Which (chad dignity and regularity of their proceedings ; 
Helves, yor Steward was formerly elected by the peers them- 
‘ough he was generally commissioned by the king. 
C. $50, But it hath been strenuously maintained, 
ointment of an high steward in such cases is not 
y necessary, but that the house may proceed 
ut one, 
i nauastom of impeachment has a peculiar propriety in 
Blish constitution; for though in general the union of 













































avoi ative and judicial powers ought to be most carefully 
ihien o it may happen that a subject, intrusted w 
Pople, an ot Of public affairs, may infringe the rights 
Cither qaaa be guilty ofsuch crimes as the ordii 
itive wd not, or cannot punish. Of these, the represen- 
+ ithe people, or House of Commons, cannot properly 
can poaae their constituents are the parties injured 
$ teimen core only impeach. In the trial of such an im- 
Wither ordinary tribunals would naturally be swayed by 
Mill sugo. tY Of so powerful an accuser, Reason, therefore, 
engy SS that this branch of the legislature, which repre- 
ch, wh}SoPle, must bring its charge before the other 
Kime intg Ch consists of the nobility, who have neither the 
k is prop SiS nor the same passions as popular assemblies 
tthe gett that the nobility should judge, to insure justice 
to in, accused; 
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g receivers and tryers, or auditors, of peti- 
ae beginning of every parliament, (which is trace- 
ack as 88 Edward I. and i 







urisdietion in parliament 
have gradually fallen into disuse. It 
wever, that though this appointment of 
or auditors, of petitions,.at the beginning 
‘nt, has long, in point of practice, been con- 















mere form, yet it seems still to be open to any 


PARLIAMENT, IV. 2. 


person at the beginning of a new parliament, by presenting a 
petition to the receivers, within the time limited by the ap- 
pointment of them, to call into action the duties both of 
receivers, and of tryers or auditors, and so to resuscitate the 
ancient manner of exercising parliamentary jurisdiction, or at 
least to put a test to its susceptibility of being so revived. 
It is to be considered also that there may be cases which, from 


| the failure of other modes of relief may, at some future time, 


induce the trial of such an experiment. See Hargrave's 
Preface to Hale's Jurisdiction of the Lords’ House of Parlia- 
ment, p. 6, 35. See also post, V. 2. 


. The privileges of parliament are very large and in- 
definite; and therefore when in 31 Hen. 6. the House of 
Lords propounded a question to the judges concerning them, 
the chief justice, Sir John Fortesque, in the name of his 
brethren, RARES that they ought not to make answer to 
that question, for it hath not been used aforetime that the 
justices should in anywise determine the privileges of the 
High Court of Parliament; for it is so high. and mighty in 
its nature, that it may make law; and that which is law, it 
may make no law; and the determination and knowledge of 
that privilege belongs to the lords of parliament, and not to 
the justices. „Seld. Baronage, p. 1. c. 4. Privilege of parlia- 
ment was principally established, in order to protect its mem- 
bers, not only from being molested by their fellow-subjects, 
but also more especially from being oppressed by the power 
of the crown, If therefore all the privileges of parliament 
were once to be set down and ascertained, and no privilege 
to be allowed but what was so defined and determined, it 
were easy for the executive power to devise some new case, 
not within the line of privilege, and under pretence thereof 
to harass any refractory member, and violate the freedom of 
parliament, The dignity and independence of the two 
houses are therefore in a great measure preserved by keep- 
ing the privileges indefinite. But in answer to this observa- 
tion it has been justly remarked, that clearness and certainty 
are essentially necessary to the liberty of Englishmen; and 
that rights and privileges cannot well be claimed, unless they 
are ascertained and defined. 

And a recent author (1 Dwarris on Statutes, 67) remarking 
on this passage in Blackstone, submits that there is nothing in 
the ancient writers upon our laws and constitution, to cow 
tenance this pernicious doctrine of later times, that the pri- 
vileges of parliament are indeterminate and undefined, ‘The 
dictum which is so much relied upon, of Chief Justice For- 
tesque, in Thorpe’s case, (31 Hen. 6.) that the determina- 
tion and knowledge of the privileges of parliament, belong 
to the lords of parliament, and not to the justices,” evidently 
only refers to those cases in which the privilege of parliament 
comes in debate in the House of Lords, where the judges 
have no deliberate voice. It admits, no doubt, the unques- 
tioned right, in either house of parliament, of exclusivel: 
determining upon any violation of their acknowledged privi- 
leges. In this sense the two houses respectively are properly 
said to be the judges of their own privileges, thatis, whether 
they are infringed in the particular instance; as they are also 
the persons to judge of their own peculiar forms and manner 
of proceeding, suis propriis legibus et consuetudinibus subsistit, 
The judges will only take conusance of the privileges of 
parliament, when questions concerning those privileges are 
brought incidentally or collaterally before them for judgment 
in the way of action, when the court is obliged to determine 
the question, to prevent a failure of justice. They will not 
decide the point when it comes before them directly, because 
cognizance of such matters belongs ad aliud examen; but 
only when, as Sir Thomas Jones said in Lord Shaftesbury’s 
case, it is an incident to the cause before them. But when 
privileges claimed by the House of Commons have been sub- 
mitted to the examination of the courts, and have been found 
not to be sanctioned by law, they have, whatever votes may 
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before have passed upon the subject, been disallowed. See 
Sir Orlando Bridgman’s judgment in Benyon & Evelyn, T. 14 
Car. 2. Rol. 2558. 

No resolution of either house of parliament can make that 
a legal privilege which was not so before. ‘Che law of par- 
liament may be expounded from time to time, but cannot be 
extended or altered without the authority of the whole legis- 
lature. 2 State Trials, 615; 1 Mod. 144, Lord Coke also 
chiefly relies upon Thorpe's case, but this authority entirely 
fails of establishing the position it is brought to maintain, 
that such privileges are undefined and arbitrary; and that 
members of either house, constituting only as part of the 
sovereign power in the state (which alone can make new 
laws) have an unlimited right of creating and extending ex- 
ceptions in their own favour. é 

‘Again, when Fortesque says of parliament, It is so high 
and mighty in its nature, that it may make law, and that 
which is law, it may make no law,” he is enlarging upon 
the transcendent power of parliament in its collective and 
legislative capacity. And what is obviously true of the 
Enn becomes monstrous when applied to a part. “It was 
not their part to judge of the parliament, which may judge 
of the law,” 'The'reason, says Selden, to “judge of the law,” 
signifies that they, the parliament, can judge whether a law 
be good or not, in order to approve it and to re-enact it, or 
to repeal a law, &, Selden’s Judicature, 55. 

But these matters, it is then said, are governed by different 
rules “construed by another law.” For “as every court of 
justice hath laws and customs for its direction, some the 
civil and canon, some the common law; so itis said by Lord 
Coke that the court of parliament has its own peculiar law, 
called the lew et consuetudo Parliamenti; a law, a multis 
ignorata, a paucis cognita, 1 Inst. 11, 

Upon this well-known sentence, Lord /olt has pointedly 
remarked, that “ if the lex Parliamenti is a multis ignorata, it 
is only because they will not apply themselves to learn it.” 
But to be the subject of accurate knowledge, this peculiar 
law, these exclusive maxims, must be fixed and not vague, 
ascertained and not arbitrary: discoverable, where doubts 
arise, by examining the records of parliament, and inquiring 
what was claimed and allowed in similar instances in former 
times, precisely in the same manner as the common law, con- 
sisting of unwritten customs and maxims, is discovered and 
construed by the judges of the several courts of law, from 
experience and study, and familiarity with the judicial de- 
cisions of their predecessors. ‘The records of the courts, 
carefully preserved and registered, furnish conclusive evi- 
dence of such customs as form part of the common law. 
The members of the respective houses of parliament, when 
called upon to declare the law of parliament, (of which the 
privilege of parliament will be properly insisted to form a 
part,) are the judges of that law, and will have recourse to 
w same means of ascertaining and determining what that 
aw is. 

The law of parliament, it is apprehended, is a part of the 
lex terræ, in other words of the common law; to be ex- 
pounded indeed ue that house, to which, any matter that 
arises properly relates, and nowhere else; but definable, 
nevertheless, and subject to certain prescriptive limitations, 
as being determined by regular custom. To be as explicit 
as possible on so delicate a subject, it is contended that the 
decisions of the two houses of parliament, in cases of which 
they are admitted to be the sole competent judges, are fully 
oes by usage, and controlled by precedents; and in 

jeclaring this law they act judicially, and are under a solemn 
obligation jus dicere, and not jus dare. 

To the objection that this’ customary law has not any par- 
ticular stated maxims, it is Anarete in the words of the 
venerable authority already frequently referred to, (Lord 
Coke, 4 Inst. 1.) that the whole of it is to be sought and 
found “in the rolls of parliament,” “in precedents and re- 
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cords,” “and continual experience” of the “custom 
liament.” 

«The only method,” says Hatsell, “ of knowing what # 
the privileges of the House of Commons, is to consi 
records of that house, and to search into the history of p 
liament for those cases in which a claim of privilege has 
made, and to examine whether it has been admitted of $ 
fused.” 1 Hats. 2. ; 

© The law of parliament,” says Hallam, “ as determined” 
regular custom, is incorporated into our constitution, bul 
so as to warrant an indefinitive uncontrollable assumpt@ 
power in any case, least of all in judicial proceedings, Wi 
the form and the essence of justice are unseparable from 
other.” 

‘There are several privileges of the members of either he 
which are sufficiently certain and notorious. These are P 
vileges of speech, of person: (and before the 10 Geo. 
50. of their domestics, and of their lands and goods). 4 
the first, privilege of speech, see Strode's Act, 4 Hen. 8, 
In the year 1667 the commons resolved that Strodes 
was a general law, “extending to indemnify all and er 
the members of both houses of parliament, in all parliam 
for and touching any bills, speaking, naming, or d 
any matter or matters in and concerning the parliament tê 
convened and treated of;” and that it’ was “a declar 
law of the ancient and necessary rights and privileges ofM 
liament,” 

By the 1 WW. & M. st. 2. c. 2. it is expressly declaret 
one of the liberties of the people, “that the freedom 

Aioaadin parliament, M8, 





















th 
where commonly on his knees-he:rèceives a repritidd 
the speaker; and if the offence be great, he is sent 
Tower. When the bill of attainder of the Earl of $ 
was passing the House of Commons, Mr. Taylor; ® 
of that house, opposed it with great violence, 
heard, to explain himself, was commanded to Wit 
whereupon it was resolved he should be expelled bei 
be made incapable of ever serving as a member of pa! 
and should be committed prisoner to the Tower, the 
main during the pleasure of the house: and he was 
the bar, where he kneeled down, and Mr. Speaker p 
the sentence accordingly. And Sir John Elliot, $ 
Hollis, and another person having spoken these W0 
“ The king's privy council, his judges and his coum 
in the law, have conspired to trample under theif 
liberties of the subject, and of this house,” an im! 
was filed against them by the attorney-general ; ae 
for that the king having signified his pleasure to t0 
of Commons for the adjournment of the parliament, tg 
speaker endeavouring to get out of the chair, they gg 
$e. detained him in the chair, upon which there WAY 
tumult in the house, to the terror of the comm? 
assembled, and against their allegiance, in contemp 
king, his crown and dignity: the defendants ple 
jurisdiction of the court; and refused to answer 
iament; but it was adjudged, that they ought to 
charge being for a conspiracy, and seditious acts 
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the adjournment of the parliament, which may 
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i and not answering, judgment was given against 
» that Sir John Elliot Algal Tonea A the ake 
fined 20002; and the other two were fined and im- 
ed. Cro. Car. 130. 

an action of trespass against the speaker of the House 
mons for forcibly, and with the assistance of armed 






To 





tin in 
th 
hela, 
Co was a member of the House of 
having resolved a certain letter 
g 


ed to the Tower, 
ker should issue his warrant for that pur- 
Was done accordingly; and that the serjeant- 
Virtue of such warrant, went to plaintiff’s house, 
© then was, to execute such warrant; but because the 
oor was fastened, and he could not enter, after audible 
a of his purpose, and demand made of admission, 
tis pe, assistance of the soldiers, broke and entered 
And this Ouse and arrested and conveyed him to the Tower. 
Burde o MStification was held a legal bar to the plaintiff. 
i Abbott, 14 East, 1 3 4 Taunt, 401, 
brought by the same plaintiff against 
ant-at-arms for excess of authority in executing the 
erdian rant by employing the military to assist him; when 
W East was found for the defendant. Burdett v, Colman, 
ing 163, 
Comp te Revolution it has not been unusual for the House 
3 a” in cases of libel and some other offences which 
the house ought to deserve a punishment different from what 
te as power to inflict, to order the attorney-general 
a ite the offenders, or to address the king praying he 
Re directions for that purpose. 
other privileges of persons, (and heretofore of 
fos and goods,) are immun ties as ancient as Edward 
reso, in whose laws we find this precept, “ Ad 
ing entibus sive summoniti sint, sive per se quid agendum 
erly fit summa pax.” L, Edw. Conf. ¢.8. This included 
legal ot Only Privilege from illegal violence, but also 
i „Arrests and seizures by process from the courts 
0 
Merly etl” by violence a member of either house (or for- 
there enial servants), is a high contempt of parliament, 
eeu Punished with the utmost severity. It has like- 
Hen, 4 Penalties annexed to it in the courts of law by 
assault E 6. and 11 Hen. 6. c. 11. By this latter sta- 
incu, 8 & Member coming to or attending as = 


Pe P y of e damages e ender 
Almike ing Penalty of double damages, and the offender 
Robert B 






































































and ransom. 
Š randling made an assault upon Mr, Wither- 
his goner of the House of Commons, in the country, 
e hous 8 UP to parliament; and Sir Robert was sent 
some and committed to the Tower. And anno 
wo SA Speeches passed privately in the house be- 
Parliam, the members; and one of them going down 
in hig nt Stairs struck the other, who catching at a 
Man’s hand, endeavoured to return the strok 
to the House of Commons they were both 
ied to thet nd, where he who gave the blow com- 
rather o 3 Ower during the pleasure of the house. Dict. 
a Mto custo qe Member of either house be arrested and 
pdy, unless for some indictable offence, with- 
Ml other Ue privilege of parliament. See post. 
ters gh vileges which derogate from the common 
vil right are now at an end, save only as 
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the privilege of peerage) is for ever sacred and inviolable; 
and in a commoner (by the privilege of parliament) for forty 
days after every prorogation, and pie days before the next 
appointed meeting; which is now in effect as long as the 
parliament subsists, it seldom being prorogued for more than 
fourscore days at a time. 2 Lev. 72. It does not appear that 
the privilege from arrest is limited to any precise time after 
a dissolution; but it has been determined by all the judges 
that it extends to a convenient time. Col. Pitt's case, 2 Str. 
988. Prynne is of opinion that it continued for the number 
of days the member received wages after a dissolution, which 
were in proportion to the distance between his home and the 
place where the parliament was held. 4 Parl. Writs, 68, 

As to all other privileges which obstruct the ordinary course 
of justice, they were restrained by 12 Will. 3, c. 3; 2 & 8 
Ann. c. 18; 11 Geo. 2. c. 245 and are now totally abolished by 
10 Geo. 3. c. 50, which enacts that any suit may at any time 
be brought against. any peer or member of parliament, their 
servants, or any other person entitled to privilege of parlia- 
ment; which shall not be impeached or delayed by pretence 
of any such privilege, except that the person of a member of 
the House of Commons shall not thereby be subject to any 
arrest or imprisonment, Likewise, for the benefit of com- 
merce, it is provided by the 6 Geo. 4. c. 16. § 9. that an 
trader, having privilege of parliament, may be served with 
legal process for any just debt to such amountas will support 
a commission; and unless he makes satisfaction within one 
month, it shall be deemed an act of bankruptcy, and that a 
commission of bankrupt may be issued against such privi- 
leged traders in like manner as against any other. And by 
§ 11. any trader disobeying any decree or order in equity, 
or order in bankruptey or lunacy, or denying the payment of 
money, shall, after being served with a peremptory order, be 
deemed to haye committed an act of bankruptey. And now 
by the act for uniformity of process, 2 Will. 4. ¢. 89, the pro- 
cess for proceeding against a member of parliament according 
to the 6 Geo, 4. c. 16, shall be in the form prescribed by that 
act, schedule No. 6, instead of the summons or original bill 
of summons and copy thereof mentioned in the statute; and 
see 1 Deacon's B, Law, 809, See Bankrupt. 

‘The 52 Geo. 3. c, 144. enacts, that whenever a commission 
of bankruptcy shall issue against a member of the House 
of Commons, under which he is declared a bankrupt, he 
shall, during twelve months from the issuing thereof, be in- 
capable of sitting and voting, unless within that period the 
commission shall be superseded, or the debts paid to the cre- 
ditors in full, (or, in case of dispute, be secured by the bond 
of the bankrupt, with two sureties.) If the commission is 
not superseded, or the debts satisfied within the above-men- 
tioned time, the speaker shall issue his warrant for the elect- 
ing a new member. 

The 12 Will, 3, c. 3, enacted, that actions might be pro- 
secuted against persons entitled to privilege of ‘parliament 
after a dissolution or prorogation, until a new parliament was 
called, or the same was re-assembled; and after adjourn- 
ment for above fourteen days the respective courts might 
proceed to judgment, &c. Proceedings were to be by sum- 
mons and distress infinite, &c. until the parties should enter 
a common appearance; and the real or personal estates of 
the defendants to be sequestered for default of appearance ; 
but the plaintiff not to arrest their bodies; and where any 
plaintiff should be staid or prevented from proceeding by 
privilege of parliament, he should not be barred by any sta- 
tute of limitation, or nonsuited, dismissed, or his suit dis- 
continued for want of prosecution ; but at the rising of the 
parliament should be at liberty to proceed to judgment and 
execution, This act was by 10 Geo. 8. c. 50. extended to 
Scotland. See Privilege. 

By the 2 & 3 Ann, ¢. 18, actions may be prosecuted against 
officers of the revenue, or in any place of public trust, for 
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by colour of privilege; but such officer, being a member of 
parliament, is not subject to arrest during time of privilege, 
‘but summons, attachment, &e. 

The 11 Geo. 2. c. 24. enacted, that any person might pro- 
secute a suit in any court of record, &c. in Great Britain or 
Ireland, against any peer or member of the House of Com- 
mons, or other person entitled to privilege, in the intervals 
of parliaments or of sessions, if above fourteen days; and 
the said courts, after dissolutions or prorogations, were to 
give judgment and award execution ; and no proceedings in 
law against the king's immediate debtor, as such, &c. to be 
delayed under colour of such privilege ; only the person of a 
member of parliament, &e. shall not be arrested or imprisoned. 

The 10 Geo. 3. c. 50. already mentioned, provides, that 
suits may at any time be prosecuted in courts of record, 
equity, or admiralty, and courts having cognizance of causes 
matrimonial and testamentary against peers and members of 
the House of Commons, and their servants, &e, Process by 
distringas being found dilatory, the court out of which the 
writ proceeds may order the issues to be sold, and the money 
arising thereby to be applied to pay the costs to the plaintiff, 
and the surplus to be retained till the appearance of the de- 
fendant, &e. When the purpose of the writ is answered the 
issues are to be returned; or if sold, the money remaining 
is to be repaid. Obedience to the rule of the court of King’s 
Bench, Common Pleas, or Exchequer, may be enforced ty 
distress infinite. 

In equity privilege of parliament is allowed to members of 
the House of Commons, on whose neglect to appear, after 
being served with the subpoena, the first process of contempt 
to enforce appearaiice is sequestration, not attachment ; and 
the rules of practice for compelling appearance are the same 
as regards them and peers, except that it is not necessary to 
leave with them a copy of the bill with the subpoena, as in 
the case of peers. 

The 47 Geo. 3. st, 2. c. 40. enacts, that when any bill of 
complaint, &e. shall be exhibited in any court of equity 
against any member of the House of Commons, it shall not 
be necessary to leave a copy of the bill with the defendant, 
or at his place of abode, as formerly practised ; but the per- 
son exhibiting such bill may proceed for want of appearance 
or answer, to sequestrate the real and personal estate of such 
member, as before he might have done, after leaving the 
copy of the bill with the defendant. 

nder the 45 Geo, 8. c. 124, § 8. if a member of parlia- 
ment refuse to appear after the whole course of process has 
been used, the court may order an appearance to be entered 
for him, and the bill to be taken pro confesso. See 16 Ves. 
436. And by the fifth section of the above act bills for dis- 
covery may after such default as therein mentioned be also 
taken pro confesso, See 17 Ves. 368. 

To show what the subject has gained by the provisions of 
the several acts of parliament, which have restrained the pri- 
vileges of members, so far as they could be used as exceptions 
to, or infringements on, public justice, we need only recur to 
the cases in our books treating of the Peers of parliament, 
relating to arrests of members of the House of Commons, and 
their servants, and the manner of their confinement, release- 
ment, &c, In the first year of King James I., Sir Thomas Shir- 
ley, a member of parliament, was arrested four days before 
the sitting of the parliament, and carried prisoner to the 
Fleet ; on which a warrant issued to the clerk of the crown 
for a habeas corpus to bring him to the house, and the ser- 
jeant was sent for in custody, who being brought to the bar, 
and confessing his fault, was excused for that time: but on 
hearing counsel at the bar for Sir Thomas Shirley, and the 
warden of the Fleet, and upon producing precedent, Simpson 
the prosecutor, who caused the arrest to be made, was ordered 
to be committed to the Tower; and afterwards the warden 
refusing to execute the writ of habeas corpus, and the delivery 
of Sir Thomas being denied, was likewise committed to the 
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Tower; though on his agreeing to deliver up Sir 
upon a new warrant for a new writ of habeas corpus, i: 
making submission to the house, he was discharged ; th 
fair taking up some time, the house entered into severi 
bates touching their privilege, and how the debt of the 
might be satisfied ; which produced three questions 
Whether Sir Thomas Shirley should have privilege ? S 
Wy Whether presently, or to be deferred? nd, 

‘hether the house should petition the king for some coul 
for securing the debt of the party, according to former P 
cedents, and saving harmless the warden of the Fleet! 
which questions were resolved ; and a bill was broug! 
secure Simpson’s debt, &e. which also occasioned the § 
1 Jac. 1. e. 13. for relief of plaintiffs in writs of execut 
where the defendants in such writs are arrested, and 8@ 
liberty by privilege of parliament: by which a fresh 
cution and new execution may be had against them w 
privilege ceases. Lex Constitution, 141, And anno 
one Johnson, a servant to Sir James Whitlock, a mem 
the House of Commons, was arrested by two baili 
being told Sir James Whitlock was a parliament-maM 
swered, that they had known greater men’s servants thal 
taken from their masters in time of parliament: and 

earing, the two bailiffs were sentenced to ask pardi 
Roses ‘and Sir James Whitlock, on their knees; that 
should both ride on one horse bare backed, back to 
from Westminster to the Exchange, with papers on 
breasts signifying their offence ; all which was to be exei 
presently, sedente curid. Lew Const. 141, 

In action of debt on a bond, conditioned that B. B: 
render himself at such a day and place to an arrest; 
ant pleaded, that by privilege of parliament, the 
&c. and their servants ought not to be arrested by 
of forty days before the sitting of the parliament, nor 
the session, nor forty days afterwards; and that B. B 
at that time servant to such a member of parliament, 
could not render himself to be arrested ; upon dem! 
this plea, it was adjudged ill, because he might have renti 
himself at the time and place; but then it would be at 
peril if he was arrested. 1 Browni. 81. andi! 

The only way by which courts of justice could ante 
take cognizance of privilege of parliament was pari 
privilege, in the nature of a supersedeas, to deliver the Fp 
out of custody when arrested in a civil suit. Dyer, 8944 
Brev. Parl. 757. For when a letter was written 
speaker to the judges to stay proceedings against & p! fol 
person, they rejected it as contrary to their oath © 
Latch. 58, 150; Noy, 83. But since the 12 W. f 
which enacts, that no privileged person shall be sungsi 
arrest or imprisonment, it hath been held, that such ged oP 
irregular ab initio, and that the party may be dischart 
motion, Stra, 989. Tt is to be observed, that thers 
precedent of any such writ of privilege, but only in iYi 
and that the 1 Jac. 1. c 13. anil that of King, 
(which remedy some inconveniences arisi 
parliament) speak only of civil actions. 
claim of privilege hath been usually guarded with 
tion as to the cuse of indictable crimes; or, as it ag 
frequently expressed, of treason, felony, and breach Fi a 
of the peace, See 4 Inst. 25, Whereby it seems to remi 
understood, that no privilege was allowable to the J 
their families, or servants, in any crime whatsoever i 
crimes are treated by the law as being contra Fee 
regis : and instances have not been wanting W 
leged persons have been convicted of misdemea™ 
committed or prosecuted to outlawry, even in the ive 
a session; which proceeding has afterwards ea B 
sanction and approbation of parliament, Mic. 1 
Sac. Ld. Raym. 1461 ; Comm. Journ. 1726. the ¢ 

To which may be added, that in the year 1769 
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writing and publishing seditious libels was res0l¥@™ 





les of general municipal justice, and more 
political subordination, than one of the courts 
estminster-Hall. See 2 Wils, 159, 251; Comm. 
J ‘ov. ; Lords’ Journ. & Protest, 29 Nov, 1763; Case 
Mee Bishops, Philipp’s State Tria 
oh chief, therefore, if not the only, 
in criminal cases, seems to be 
vave immediate information 
lon of any member, 
; 


W 





privilege of parlia- 
the right of each house 
of the imprisonment or 
with the reason for which he is 
itary 2, Practice that is daily used upon the slightest 
j ¥. Accusations, preparatory to a trial by a court martial ; 
d act 1s recognized by the several temporary statutes for 
34) ng the habeas corpus act (particularly 34 Geo. 3. 
use “gh neteby it is provided, that no member of either 
ne shall be detained, till the matter of which he stands 
Amen be first communicated to the house of which he is 
mnitme 























and the consent of the said house obtained for his 
n dment or detaining. But yet the usage has uniformly 
h fat Since the Revolution, that the communication has 
The sequent to the arrest. 1 Comm, c. 2 

buset ivilege of franking letters, which was claimed by the 
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ing an ounce in weight shall go free, or any 
b y 2 member, unless he be within twenty miles 
elast town fiom which it is sent on the day, or the day 
ant 8 put into the office. No member can send more 
ay’ Or receive above fifteen letters free from postage in 








A Very ancient privilege of peers, considered as 
est, as Parliament, is that declared by the Charter of the 
ever? 11.) confirmed in parliament, 9 Hen, 3; vis 
lord, spiritual or temporal, summoned to parl 

Passing through the king's forests, may, both in 
arrani. ning, kill one or two of the king's deer with- 
Ng a hot ìn view of the forester, if he be present, or on 
è ie if he be absent; that he may not seem to 
h the 1288 Venison by stealth. 1 Comm. ¢, 2. 

ms y have a right to be attended, and 
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and «by the judges of the Courts of K. B, and 

‘ Me coip uch barons of the Exchequer as are of the degree 
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ingr have been made serjeants at law; as likewise 
oft, learned counsel being serjeants, and by the 
and he Court of Chancery ; for their advice in point 
lord ie the Greater dignity of their proceedings. | 
Secretaria clor is usually the speaker of the House.) 
heres of state, with the attorney and solicitor- 
in also used to attend the House of Peers, and 

i Writs of c7 (together with the judges, &e.) their re- 
6 aq Lmmons, issued out at the beginning of ever; 
Cone, tractandum et consilium impendendum, though 
entiondum ; but whenever, of late years, they 
here bers of the House of Commons, their at- 
are hath fallen into disuse. See 31 Hen. 8. e. 1 r 
Inst, 4, 48; Hale of Parl. 140. On account 
i eae there are several resolutions, before the 
fhe aring the attorney general incapable of sit- 
commons, See post, VI. (B.) 2. Sir Henry 
n, for the University of Oxford, afterwards 
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Lord Nottingham, and chancellor, was the first attorney 
general who enjoyed that privilege. Sim. 28. 

Another privilege is, that every peer, by licence obtained 
from the king, may make another lord ‘of parliament his 
proxy, to vote for him in his absence. Seld, Baronage, p. 1. 
c. 1.” A privilege which a member of the other house ean 
by no means have; as he is himself but a proxy for a mul- 
titude of other people. 4 Inst. 12. This ees had long 
ceased in Ireland : but the proxies in the House of Lords were 
still entered, in Latin, ex licentid regis. This created a doubt 
in Nov. 1788, whether the proxies in that parliament were 
legal, on account of the king's illness. 1 Ld. Mountm. 342. 
But it seems now to be so much a mere form, that the licence 
may be presumed, though instances are on record where they 
have been denied by the king, particularly an. 6, 27 & 89 
E. 3. Proxies cannot be used in a committee, Ib. 106. 
Nor can a proxy sign a protest in England; but he could in 
Ireland. 2 Ld. Mountm. 191. If a peer, after appointing a 
proxy, appears personally in parliament, his proxy is re- 
voked and annulled. 4 Jnst. 13. And by the orders of 
the house no proxy shall vote upon a question of “ guilty 
or not: guilty.” The order that no lord should have 
more than two proxies, (i. e. be a proxy for more than 
two absent lords,) was made anno 2 Car. 1, because the 
Duke of Buckingham had no less than fourteen, 1 Rushw. 
269. Two or more peers may be proxy for one absent peer; 
but Coke is of opinion, that they cannot vote, unless they all 
concur, 4 Inst, 12; 1 Wood. 41. 

There is an instance, in Wight, 50, where a proxy is called 
litera attornatts ad Parliamentum; which it is in effect, 
The peer who has the proxy is always called, in Latin, 
procurator, And Sen a commoner was allowed to act 
as a proxy of a peer in the House of Lords, of which Elsyne 
has given several instances; but now a spiritual lord shall 
only be proxy for a spiritual lord, and a temporal lord for a 
temporal. 

Each peer has also a right, by leave of the house, when 
a vote passes contrary to his sentiments, to enter his dissent 
on the journals of the house with the reasons for such dissent, 
which ‘is usually styled his protest. 1 Comm. c, 2. Lord 
Clarendon relates, that the first instances of protests, with 
reasons, in England, were in 1641; before which time they 
usually only set down their names as dissentient to the vote. 
The first regular protest in Ireland was in 1662, 1 Ld. 
Mountm. 402. 

All bills likewise that may, in their consequences, any wa 
affect the right of the peerage, are by the custom of parlia- 
ment to have their first rise and beginning in the House of 
Peers ; and to suffer no changes or amendments in the House 
of Commons. 

There is also one statute peculiarly relative to the House 
of Lords, which regulates the election of the sixteen repre- 
sentative peers of North Britain, in consequence of the twenty- 
second and twenty-third articles of the Union; and for that 
purpose prescribes the oaths, &e. to be taken by the electors; 
directs the mode of balloting: prohibits the peers electing 
from being attended in an unusual manner ; and expressly 
provides, that no other matter shall be treated of in that 
assembly, save only the election, on pain of incurring a 
preemunire. 6 Ann. c. 28. 

Most of the other privileges of peers belong to them in 
their judicial capacity, and not as members of parliament, 
See further Peers, 














Considered in its judicial capacity, the House of Peers 

is the supreme court of judicature in the kingdom ; having at 

present no original jurisdiction over causes, but only upon 

appeals and writs of error to rectify any aby naties or mis- 

take of the law committed by the courts below. But this 

house has original criminal jurisdiction in the cases of im- 
2N 








A E 


PARLIAMENT, V. 2. 


peachment by the commons, and of the trial of peers. See 
those titles: and see ante, IV. 1. 

To this authority, this august tribunal succeeded of course 
ie the dissolution of the Aula Regia: for as the barons 
of parliament were constituent members of that court, and 
the rest of its jurisdiction was dealt out to other tribunals, 
over which the great officers who accompanied those barons 
were respectively delegated to preside; it followed that the 
right of receiving appeals, and superintending all other juris- 
dictions, still remained in the residue of that noble assembly, 
from which every other great court was derived, They are, 
therefore, in all causes the last resort, from whose judgment 
no further appeal is permitted; but every subordinate tri- 
bunal must conform to their determinations ; the law repos- 
ing an entire confidence in the honour and conscience of the 
noble persons who compose this important assembly, that (if 
possible) they will make themselves masters of those ques- 
tions, upon which they undertake to decide; and in all 
dubious cases refer themselves to the opinions of the judges, 
who are summoned by writ to advise them; since upon their 
decision all property must finally depend. 3 Comm, c. 4. p. 
57. See also 27 Eliz. c. 8; § 31 Eliz, c. 1. 

‘To this judicial capacity Blackstone refers the tribunal 
established by 14 Æ. 3. c. 5. consisting (though now out of 
use) of one prelate, two earls, and two barons, who are to be 
chosen at every new parliament, to hear complaints of griev- 
ances and delays of justice in the king’s courts; and (with 
the advice of the chancellor, treasurer and justices of both 
benches) to give directions for remedying those ineonve- 
niences in the courts below. See also 27 Eliz. c. 8; § 31 
Eliz. e. 1. This committee seems to have been established, 
lest there should be a defect of justice, for want of a supreme 
court of appeal, during any long intermission or recess of 
parliament; for the statute further directs, “ that if the 
difficulty be so great that it may not well be determined, 
without assent of parliament, it shall be brought by the said 
prelate, earls, and barons unto the next parliament, who shall 
finally determine the same.” 3 Comm. 58, 

It has been well hinted, to all the members of this super- 
eminent judicature, that when they are declaring what is the 
law of parliament, their character is totally different from 
that with which, as legislators, they are invested, when they 
are framing new laws; and that hes ought never to forget 
the admonition of that great and patriotic chief justice Lord 
Holt, viz. “ That the authority of parliament is from the 
law, and as it is circumscribed by law, so it may be exceeded; 
and if they do exceed those legal bounds and authority, their 
acts are wrongful, and cannot be justified any more than the 
acts of private men.” 1 Salk. 505, And for the position, 
that parliaments, in their judicial capacity, are governed by 
the common and statute laws, as well as the courts in West- 
minster-Hall, see 4 Inst. 14, 15 ; 2 St. Tr. 785. 

In the case of the Bishop of London v. Rfytche it was de- 
termined, that a general bond of resignation (given by the 
clergyman to the patron on his bein, presented to a living) 
is simoniacal and illegal: and the House of Lords reversed 
the judgments of the Courts of C. P. and K. B. to the con- 
trary, though founded on a series of judicial decisions, by 
which these courts held themselves bound to decide that such 
bond was not illegal. The question arose on the words of 
the 31 Eliz.c. 6. Some dissatisfaction has been expressed 
at this determination of the lords: and it has been supposed, 
that a different judgment might be given on a future occa- 
sion. See Cases in Parliament, Svo. title Clergy, Ca. 3. But 
it is generally understood that the lords, to prevent incon- 
sistencies in’ their judgments, will never permit a question 
of law, once decided in that house, to be debated again, 
With respect to the influence which the judgments of the in- 
ferior courts ought to have upon the House of Lords, it has 
been suggested that a distinction may be made between cases 
arising merely on the common law, and cases which depend 
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on the construction of a statute, A series of dee 
the courts are the best evidence of a common law? 
lords cannot find any adequate authority to oppose to 
decisions in justification of their reversal: but upon 
struction of a statute, where there is no reason to suspe 
variation from the original, they seem as fully compete 
determine a question, after any number of decisions in 
courts below, as after the first; and the length of 
can operate no farther than as an object of gen 
venience. See 2 Comm. c. 18. and the note there ; 
Simony. 
On the general question of the jurisdiction of the 
House of Parliamake: see Lord Hale's treatise on 
ject, and Mr. Hargrave's learned preface prefixed. Mr. 
‘grave, after recounting the various contests between the 
houses of parliament on this subject, states the result in 
following terms, 
From the year 1717 there has been an absolute ¢ 
‘of hostility between the lords and commons on the righ 
judicature in parliament, ‘The lords have ceased to 
courage interference with the judicature of the commoni 
the rights of election—ceased to meddle with origina} Jt 
diction—ceased to countenance attempts to introduce © 
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and 
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cature, and in effect for that purpose the full 

parliament; and as such the supreme and last resort. 

other hand, the commons have ceased to interrupt the) 

cise of E perme jurisdiction by the lords over 
quity—nay, they have even forborne to 





Courts of 
considering the rights of the lords to fine the com! 
England for reach cof privilege, and to imprison theg 
that account beyond the sitting of parliament ; notwith 
ing the objections heretofore so strongly urged against 
these practices; and notwithstanding the Jaudil 
of the commons themselves from attempting to vine 
breach of their own privileges, otherwise than by An 
sonment, which, if not sooner determined by their 0 
of course ceases when -parliament is either dis 
rogued. Thus at length the lords have so long, 
in the condemnation of their exercise of original jù 
that it seems as if they had never claimed it: and 
mons have so long acquiesced in the exercise of MPa 
jurisdiction by the fois that it now seems as if 1t M ad 
been disputed; and however irregular that appellant H 
ture might be in its origin, it has obtained sanction 
practice. < 
By the writ of error as now in use, and which 
have continued, in the same form, from at least the YOg 
after mentioning the king's being informed of error jam 
commands the record and process to be sent into, 
“that inspecting the record and process afore 
cause further to be done thereupon by the assem 
lords spiritual and temporal, in the i 
sembled, for amendin; Tor oaiderrors anioi p 
cording to the law and custom of England sb 

of 


be done.” 
On the whole it is probable that the great wori "no 
ing the Court of Judicature in the last appeal, COM"), Hd 













be more properly reposed than, as by law it is, in 

of Peers, It is not that the lords are presume f fje jut 
stitution to be better acquainted with the Jaw than a the 
whose decisions they are called upon to review | fog 
trary, the constitution makes the judges the dignified? 
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‘on the peers for the purpose of informing them in the 

ut, when questions have been thoroughly discussed 
tribunals, in which the best talents, the longest ex- 
> fe and the soundest knowledge are allowed to preside, it 
5 It that for settling the law definitively authority is wanted, 
on, than new lights. In difficult cases the lords usually 
oe Such judgments as the twelve judges in fact dictate 
ong: Yet every one must be sensible that judgments so 
nounced are far more weighty as the decree of that august 
inal than as the mere decision of twelve judges over- 
À P pr even affirming, a previous judgment of other judges. 

omm. 12. and Coleridge's note there. 








WL (4.) As the House of Lords seem to be politically 
uted for the support of the rights of the crown; so 
tegsovince of the House of Commons is to stand for the 
"vation of the ‘ople’s liberties. The commons, in 
and fe thd repealing laws, have equal power with the lords ; 
Bias laying taxes on the subject, the bill is to begin in the 
ii a Commons. And as formerly the laying and levy- 
Misha CY taxes have caused rebellions and commotions, 
been ccsioned, (particularly anno 9 Æ., e when a motion 
made for a subsidy of a new kind, that the com- 
ntie se desired a conference with those of their several 
Ve tr and places, whom they have represented, before they 
Bie ented of any such matters. 4 Inst. 84, 
1s the ancient indisputable pri 
~ommons, that all 
aids, 




















until they have the assent of the other 
noi’ of the legislature. 4 Inst. 29. The general 
mere? for this exclusive privilege of the House of 
ont! i that the supplies are raised upon the body of 
le, and therefore it is proper that they alone should 

NS We ight of taxing themselves. This reason would be 
iy le if the commons taxed none but themselves ; 
Notorious, that a very large share of property is in 
Ssion of the House of Lords; that this property is 

Bre table and taxed as that of the commons; and 
cannes e commons not being the sole persons taxed, 
t be the reason of their having the sole right of 

wd modelling the supply. ‘The true reason, arising 
US hein, Spirit of our constitution, seems to be this; the 
by ie pp Permanent hereditary body, created at plea- 
the ene King, ate supposed more liable to be influenced 
the oeM and when once influenced, to continue so, 




































ea by the people; it would therefore be extremely 
Bive the lords any power of framing new taxes 

ect; it is sufficient that they have a power of 
thei’ think the commons too lavish or improvi- 
eir grants, But, so reasonably jealous are the 
Suffey ge, this valuable ‘privilege, that herein they will 
lecting° Other house to exert any power, except that 
ent They will not permit the least alteration or 
Rh be made hy the lords to the mode of taxing 
IL bie Poney bill; under which appellation are in- 
ject, {o PY Which money is directed to be raised upon 
for (ytot any purpose, or in any shape whatsoever ; 

















© exigencies of government, and collected from 
ìn general, as the land-tax ; or for private be- 
d in any particular district, as by turnpikes, 

e like, This rule is even extended to all 












to all bills in which pecuniary penalties and 
F hea for offences. 3 Haits. 110. But perhaps it 
ed on its original spirit and intent, when the 
'8 not granted to the crown, Yet Sir Matthew 
'S one case, founded on the practice of parlia- 
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ment in the reign of Henry VI. wherein he thinks the lords 
may alter a money bill; and that is, if the commons grant 
a tax, as that of tonnage and poundage, for four years; and 
the lords alter it to a less time, as for two years; here, he 
says, the bill need not be sent back to the commons for their 
concurrence, but may receive the royal assent without far- 
ther ceremony ; for the alteration of the lords is consistent 
with the grant of the commons. See Hale on Parliaments, 
65, 66 ; Year-Book, 33 Hen. 6.17. But such an experiment 
will hardly be repeated by the lords, under the present im- 
proved idea of the privilege of the House of Commons ; 
and, in any case where a money bill is remanded to the com- 
mons, all amendments in the mode of taxation are sure to be 
rejected. And, even if the commons desire to agree with 
the amendment, the form is to reject the bill so amended By 
the lords, and to bring in a new bill containing those amend- 
ments, solely for the purpose of preserving the privileges of 
the commons, See post, VII. a the application of this 
rule, there have been many warm contests between the lords 
and commons, in which the latter seem always to have pre- 
vailed. See many conferences collected by Mr, Hatsell, in 
his appendix to the third volume, and particularly in appen- 
dix D.; the conference of 20th and 22nd April, 1671; the 
general question is debated with infinite ability on both sides, 
but particularly on the part of the commons, in an argument, 
drawn up by Sir Heneage Finch, then attorney general ; 
and who there answers the case alluded to by Hale from the 








| Year-Book. 


The following observations upon the power claimed by the 
House of Commons with respect to money bills, are (with 
some slight alteration in phraseology) from Hallam's Consti- 
tutional History of England, from Henry VIL. to George I. 
e 13, 

In our earliest parliamentary records the lords and com- 
mons summoned, in a great measure, for the sake of reliev- 
ing the king's necessities, appear to have made their several 
grants of supply without a mutual communication, and the 
latter generally’ in a higher proportion than the former. 
‘These were not in the form of laws, nor did they obtain any 
formal assent from the king to whom they were tendered in 
written indentures, entered afterwards on the roll of parlia- 
ment, The latest instance of such distinct grants from the 
two houses, so far as can be judged from the rolls, is in the 18th 
of Edw. II. Parl, Hist. 2,148, 149. Butin the 22nd year 
of that reign, the commons alone granted three fifteenths of 
their goods in such a manner, as to show beyond a doubt, 
that the tax was to be levied solely upon themselves, Parl. 
Hist. 2. 200. 

After this time the lords and commons are jointly recited 
in the rolls to have granted them sometimes, as it is expressed 
upon deliberation had together. In one case it is said that 
the lords with one assent, and afterwards the commons, 
granted a subsidy on exported wool. Parl. Hist. 2. 300. 

A change of language is observable in the reign of Richard 
II, when the commons are recited to grant, with the assent 
of the lords ; and this seems to indicate not only that in prac. 
tice the vote used to originate with the commons, but that 
their proportion of the tax being far greater than that of the 
lords, especially in the usual imposition on wool and skins, 
which ostensibly fell on the exporting merchants, the grant 
was to be deemed mainly theirs, subject only to the assent of 
the lords. This is, however, so explicitly asserted in a pas- 
sage on the roll of 9 Henry IV. without any apparent denial, 
that it cannot be called in question. 

The language of the rolls continues to be the same in the 
following reigns; the commons have the granting, the lords the 
consenting power. It is even said by the Court of K, B, in 
a year-book of Edw. IV. that a grant of money by the com- 
mons would be binding without the consent of the lori 
meaning of course as to commoners only, though the position 








seems questionable even with that limitation. It might be 
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almost suspected by considering this remarkably exclusive 
privilege, of originating grants of money to the crown, as 
well as by the language of some passages in the rolls of par- 
liament relating to them, that no part of the direct taxes (the 
tenths or fifteenths of goods), were assessed upon the lords 
temporal or spiritual, except where they are positively men- 
tioned, as is frequently the case ; but this may be an unfounded 
surmise, or at least only applicable to the earlier period of our 
parliamentary records, not having, as it appears, been asserted 
by any who have heretofore turned their attention to the an- 
tiquities of our constitution. 

These grants continued to be made as before, by the 
consent indeed of the two houses of parliament, but not 
as legislative enactments—most of the few instances where 
they appear among the statutes, are where some condition is 
annexed, or some relief of grievances so interwoven with 
them, that they may make part of a new law. See 14 Edw. 3, 
st. 1. c. 21. containing a proviso of the lords not to assent in 
future to any charge beyond the old custom, without assent 
of the commons in full parliament. Stat. 2. of the same year, 
the king promises to lay on no charge but by assent of the 
lords and commons. See also 18 Ldw. 3. st. 2. c. 1. The 
commons grant two fifteenths of the commonalty, and two 
tenths of the cities and boroughs, with a remarkable prece- 
dent of appropriation, In two or three instances are found 
grants of tenths and fifteenths in the statutes, without any 
other matter. See 14 Edw. 3. st. 1. c. 20; 27 Edw. 3, st. 
lc. 4. 

In the reign of Henry VII. the peat are occasionally 
inserted among the statutes, but still without any enacting 
words. See 7 Hen. 7. c. 11; 12 Hen. 7.0.12. Itis to 
be remarked that the regular form of separate acts did not 
commence till after 4 Henry VII. 

In the reign of Henry VIII. the form is rather more legis- 
lative, and the grants are said to be enacted by the authority 
of parliament, though the king’s name is not mentioned (ex- 
cept in 5 Hen. 8. c. 17.) till about the conclusion of his 
reign, after which a sense of the necessity of expressing his 
legislative authority seems to have led to its introduction in 
some part or other of the bill. See 37 Hen, 8. c 25. 
The lords and commons are sometimes both said to grant, 
but more frequently the commons with the assent of the 
lords, as continued to be the case through the reigns of 
Elizabeth and James T. In the first parliament of Charles I. 
the commons began to insert the name of the lords in the 
preamble of bills of supply, reiting the grant as if wholly 
their own; but in the enacting words adopted the customary 
form of statutes: this, though once remonstrated against by 
the Upper House, has continued ever since to be the 
practice. 

‘The originating power as to taxation was thus indubitably 
placed in the House of Commons; nor did any controversy 
arise on that ground. But they maintained also that the 
lords could not make any amendment whatever in bills sent 
up to them, for imposing directly or indirectly a charge upon 
the people. ‘There seems no proof that any difference be- 
tween the two houses on this score had arisen before the 
Restoration ; and in the convention parliament the lords 
made several alterations in undoubted money bills, to which 
the commons did not object. But in 1661 the lords having 
sent down a bill for paving the streets of Westminster, to 
which they desired the concurrence of the commons; the 
latter on reading the bill a first time “ observing that it went 
Lone a charge upon the people, and conceiving that it was a 
privilege inherent in the Commons’ House, that bills of that 
nature should first be considered there,” laid it aside, and 
caused another to be brought in. Com. J. 
Lords’ J. 30 July, 1661. When this bill was 
lords they inserted a clause to which the commons disagreed, 
as contrary to their privileges; because the people cannot 
have any tax imposed upon them, but originally by the 
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House of Commons, The lords resolved this 
the commons to be against the inherent privil 
House of Peers, and mentioned one precedent 0 
‘pill in the reign of Mary, and two in that of Elizabeth, 
had begun with them. ` The bill in question was de 
the unwillingness of either party to recede ; 

years after, though the point in question was 
instances occur where the commons suffered 
what were now considered as money bills to pass, 
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and 
atonia have no other alternative 
supplies of the crown, or to bear their exact p 
all qualifications and circumstances attending, be 
panu or prescribed to them unalterably by 
ouse, appears an anomaly which could bardi 
other ground of defence than such a series of Pret 
constitute a constitutional usage; while in fact it a0 
be made out that such a pretension was ever ier 
the commons before that present parliament, Mm 
parliament of 1640, the lords having sent down A d 
requesting the other house to give precedency agoni 
business to matter of supply, it had been highly bie? 
an infringement of their privilege, and Mr. tie 
pointed to represent their complaint at a confere 
even then, in the fervour of that critical pertot» insi 
advocate of popular privileges who could have bet su 
was content to assert that the matter of subsidy 
ought to begin in the House of Commons. F 
There seems to be still less pretext for the greni 
given by the commons to their acknowledged Fay 
originating bills of supply. The principle was w 
to that earlier period, when security agai t misga 
could only be obtained by the vigilant jealousy tame 
promising firmness of the commons. They S 
rant of subsidy with real or feigned reluctance, 
lated price of redress of grievances. 
lords, generally speaking, as too intim; and 
the king's ordinary council, which indeed sat WG 
had perhaps, as fate as Edward III, a delibor tay @ 
They knew the influence or intimidating ascenca ig fal 
peers over many of their own members. jul 
Youbted whether the lower house shook off absol 
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Hor any thing to do with the collection; there may 
Ought to be more disposition shown to make encroach- 
ts, than to guard against those of others. Soon after the 
ution the commons began to introduce a still more ex- 
yy haty construction of their privilege, not receiving from 
House of Lords any bill imposing a pecuniary penalty on 
f ters, nor permitting them to alter the application of such 

ad been imposed by the commons, The principles laid 
M on this subject, by an authority now much deferred to, 
fom That in bills of supply the lords can make no alter- 
j but to correct verbal mistakes. 2. That in bills, not of 
Otte supply, yet imposing burdens, as turnpike acts, &c. 
cannot alter the quantum of the toll, or the per- 
to manage it, &c.; but in the other clauses they may 
Amendments. 3. That where a charge may indirectly 

Pa on the people by a bill, the commons object to 

ds making amendments, 4. That the lords cannot 
t pecuniary penalties in a bill, or alter those inserted 
is Commons. Hatsell’s Precedents, vol. iii, 187, Contests 
Ws nature have now for along time been avoided by a 

which may be called evasion: where a money bill, 
meat the House of Commons deem such, has been 

d by the lords ; the commons, to satisfy their dignity, 

je bill, but immediately bring in another, with the 
Amendments inserted, The lords have never acknow- 
any privilege in the commons on this question, be- 
that’ oj originating bills of supply. 

























HL (B,) Tw the election of knights, citizens, and burgesses, 
masert the counties, cities, and boroughs of the king- 
“onsists the exercise of the democratical part of the 
Constitution: the only true sovereignty of the people 
eo in their choice of their representatives, This 
1s, therefore, a matter of such high importance, to the 
aj ation of rational freedom, that the laws have very 
` E guarded against any usurpation or abuse of this 
ide, Many salutary provisions; which shall be here 
tbe d according to the division of the subject made at 
hearing of this article, 

Ue reason of requiring any qualification, with regard 
ne Tty in voters, is, to EANN such persons as are in so 
tip “Situation, that they are esteemed to have no will of 

Wn. If these persons had votes, they would be 
to dispose of them under some undue influence 

his would give a great, an artful, or wealthy 
Ager share in elections than is consistent with gene- 
tty, If it were probable that eve: ‘y man would give 
Mn the fe°lY, and without influence of any kind, then, 

true theory and genuine principles of liberty, every 

of the community, however poor, should have a 
electing those delegates to whose charge is com- 
disposal of his property, his liberty, his life. But 

on can hardly be expected in persons of indigent for- 
lath as are under the immediate dominion of others, 
Ona States have been obliged to establish certain qua- 
th hereby some who are suspected to have no 
indivi are excluded from voting; in order to set 
lote thon dals, whose wills may be supposed independent, 
ip 171. UBbly upon a level with each other. 1 Comm. e. 










































iple stitution of suffrages is framed upon the wisest 


tc Steering between the two extremes of too much 
i othe erty on the one hand, or to mere numbers 
clog Only such persons are entirely excluded from 
a hd as can have no will of their own: there is 
e: ‘gent to be found who is not, (or may not if 
king) be entitled to a vote in some place or other of 
fives r is comparative wealth or property en- 
only, pe eed in elections ; for though, the richest man 
sed h Vote at one place, yet if his property be at 
> De has probably a right to vote at more places 
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than one, and therefore has many representatives. This, says 
Blackstone, is the spirit of our constitution; not that itis, 
in fact, quite so perfect as described; for he candidly adds, 
if any alteration might be wished or suggested in the present 
frame of parliaments, it should be in fayour of a more 
complete representation of the people. 1 Comm. c. 2. p. 171. 

The amendment 13, theselecdive franchise, suggested by 
Blackstone, giving to the people a more com terror 
sentation in the House of Commons, has at length been 
accomplished by the Reform Act (2 IV. 4. c, 45.), a measure 
wrung from a reluctant House of Lords by the determination 
of the nation; and for which, next to its own exertions, it is 
indebted to Lord Grey and the other members of his ministry. 


1. By the Reform Act the number of county members is 
much increased, By § 12. Yorkshire is to send six members, 
two for each Riding, § 13, Lincolnshire sends four mem- 
bers, two for the parts of Lindsey, and two for the parts of 
E PRATT, By § 14, the following counties are 
divided into two districts, each of which sends two members, 
viz., Cheshire, Cornwall, Cumberland, Derbyshire, Devon- 
shire, Durham, Essex, Gloucestershire, Kent, Hants, Lan- 
cashire, Leicestershire, Norfolk, Northumberland, Notting- 
ham, Shropshire, Somersetshire, Staffordshire, Suffolk, Surrey, 
Sussex, Warwickshire, Wiltshire, Worcestershire. By § 15, 
the following counties shall send two members instead of one, 
Carmarthen, Denbigh, Glamorgan—and the following coun- 
ties shall send three members instead of two, viz., Berkshire, 
Buckinghamshire, Cambridgeshire, Dorsetshire, Hereford- 
shire, Hertfordshire, Oxfordshire. By § 16. the Isle of 
Wight returns one knight of the shire. By § 17. various 
towns which are counties in themselves are, for the purpose 
of elections, included in the adjoining counties, viz., Car- 
marthen in Carmarthenshire; Canterbury in Kent; Chester 
in Cheshire ; Coventry in Warwickshire ; Gloucester in Glous- 
tershire ; Kingston-upon-Hull into the East Riding of York- 
shire; Lincoln in ts parts of Lindsey, in Lincolnshire ; 
London in Middlesex; Neweastle-upon-Tyne in Northum- 
berland; Poole in Dorsetshire; Worcester in Worcester- 
shire; York and the Ainsty in the North Riding of York- 
shire; Southampton in Hampshire. 

Previous to the Reform Act the elective franchise for 
counties was confined to freeholders. 

By the 8 H.6.c.7; 10 H, 6, c 2; (amended by stat. 
14 Geo, 3. c. 58. which made the residence of the electors 
and the elected in their respective counties, cities, and bo- 
roughs no longer necessary ;) the knights of the shire should 
be chosen by people, whereof every man should have free- 
hold, to the value of 40s, by the year within the county ; 
which, by subsequent statutes, was to be clear of all charges 
and deductions, except parliamentary and parochial taxes. 

By the Reform Act the electors for counties now consist of 
five classes, viz. frecholders, copyholders, and tenants in 
ancient demesne, leaseholders and tenants or occupiers of land, 

1. Frecholders.—No alteration is made with respect to 
freeholders of inheritance, who are still entitled to vote 
when of the value of 40s. a year above all charges, 8 Hen, 6, 
c. 73 18 Geo. 2. o 18. § 1, 

But as regards freeholders for life the franchise is nar- 
rowed, for by § 18. no freeholder for life (except when he 
isin actual or bond fide occupation, or where the lands or tene- 
ments come to him by marriage, marriage-settlement, devise, 
or promotion to a benefice or office,) shall have a right of 
voting unless the property be worth 10, per annum free 
from all rents and charges, which words in the act do not in- 
clude any public or parliamentary tax, or any church rate, 
county rate, or parochial rate, § 21, This provision however 
is prospective, as the rights of existing frecholders for life 
are preserved. 

Formerly in cities and towns that were counties of them- 
selves freeholders had no vote; but, as already mentioned, 
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by § 17. such cities and towns are included in the adjoining 
counties. See ante. 

Where however a freeholder is in the occupation of pro- 

rty which would give him a vote for a city or borough, as, 
tor instance, a house worth 10/. a year, such property will 
not confer a right to vote for the county, even although he 
should not register himself for such city, &c. § 24, 

And the same is declared, in the following section, of any 
copyholder or other elector whose property gives him a vote 
for a city or borough. é 

2. Copyholders and tenants in ancient demesne.—Every 
male person of full age, and not subject to any legal incapa- 
city, who shall be seised at law or in equity of lands or tene- 
ments of copyhold, or any other tenure, except freehold for 
life, or any larger estate of not less than 10/. clear yearly 
value, are Yntitled to vote for knights of the shire. § 19. 

8, Leaseholders.—A right of voting for county members 
is also given to leaseholders entitled for any term originally 
created for at least sixty years, (whether determinable on 
lives or not,) where the lands are worth 10%, a year, or for 
any term originally created for twenty years, (whether deter- 
minable on lives or not,) of the yearly value of 50l. A sub- 
lessee or an assignee of a sub-lessee of terms of sixty or 
twenty years must be in actual occupation of the premises to 
entitle him to vote. 

4. Tenants or occupiers.—Persons occupying lands for 
which they are liable to a bond fide rent of 50l. a year are 
likewise invested with the elective franchise for counties. 

The act imposes on all persons the necessity of registering 
their votes. County electors, with the exception of lease- 
holders and tenants or occupiers, must have been in posses- 
sion of the property for which they claim to vote six calendar 
months, and leaseholders, &e. twelve calendar months before 
the last day of July in the year in which they seek to be re- 
ere There is however an exception with respect to 

oth classes, in case the property comes to them within the 
six or twelve months by descent, succession, marriage, mar- 
riage-settlement, devise, or promotion to any office or be- 
nefice, 

County voters formerly must have been assessed to the land 
tax, but this by § 22. is no longer necessary in any case, 

The other less important qualifications of the electors for 
counties in England and Wales may be collected from the 
following statutes, viz. 7 & 8 Will. 3, c. 25; 10 Ann. c, 23; 
2 Geo, 2, c. 24; 18 Geo, 2 c, 18; 19 Geo, 2. c. 28; 31 Geo. 
2c. 14; 3 Geo. 3. c. 245 20 Geo, 3. c. 17; and 80 Geo, 3. 
c, 35. These statutes direet— 

That no person under twenty-one years of age shall be 
capable of voting for any member. This extends to all sorts 
of members, as well for boroughs as counties, as does also 
the next; viz.— 

That no person convicted of perjury, or subornation of 
perjury, or of having asked or received any bribe, shall be 
capable of voting at any election, 2 Geo. 2. c. 24, § 6, 7. 

'hat no person shall vote in right of any freehold, granted 
to him fraudulently, to qualify him to vote. Fraudulent 
y are such as contain an agreement to re-convey, or to 
defeat the estate granted ; whicl ‘eements are made void, 

+ and the estate is absolutely vested in the person to whom it 
is so granted, And every person who shall prepare or ex- 
ecute such conveyance, or who shall give his vote under it, 
shall forfeit 407. 10 dan. c, 28. § 1. 

‘That no person shall vote in respect of an annuity or rent- 
charge, unless registered with the clerk of the peace twelve 
calendar months before, Such annuity or rent-charge to be 
issuing out of a freehold estate; and if it accrues or devolves, 
by operation of law, within a year before the election, a cer- 
tificate of it to be entered with the clerk of the peace before 
the first day of the election. 8 Geo. 3. c. 24; Heyw. 145, 

But by 51 Geo. 3. e. 99. to entitle any person to vote in 
respect of land-tax purchased under the act for redemption 
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of that tax (by which act such purchasers are declat 
possessed of the same as fee-farm rents), no mem 
contract need be registered, as in the case of other 
rents. 

That in mortgaged or trust estates, the person in P 
sion, under the above-mentioned restrictions, $l 
vote. See also 2 Will. 4. c. 45. § 23. 

‘That only one person shall be admitted to vote for 
house or tenement; to prevent the splitting of fret 
multiplying votes for election purposes, But this 
extend to cases which arise from operation of law, as © 
descents, &c, As if an estate should descend to any nun 
of females, the husband of each would have a right to "i 
if his interest amounted to 40s. a year. x 
By 53 Geo. 3. c. 49, it is declared that all devises 
made in order to split or multiply votes, shall be con 
as See within the meaning of the act 7 & 8 
c. 25. But for quieting possession this provision is 
Sennen to devises by testators having died twenty yea" 
the act. 

See post, 2. as to the right of joint occupiers of bi 
vote in the election of members for boroughs under 
form Act, 

By the 20 Geo. 3. c. 17, § 12. a husband may bi: i 
wife's right of dower, without an actual assignment of © 
metes and bounds, 
By 7 & 8 Geo. 4. e. 87. persons employed as 0), 
agent, attorney, poll-clerk, &c. for any candidate for af 
reward, within six days before the election, or within 
teen days after, shall be incapable of voting, and his 
given, shall be void. f 
Individuals holding places in the excise or customs 
the post-office, or engaged in the collection of the # 
duties, &c, are by statute incapacitated from voting hsi 

The lists of electors for both counties and borove 
revised annually by barristers appointed for that P 
who hear the objections urged against them, the 

With respect to the registration of county voters ti 
seers of parishes are every year to make out an al 
list of persons entitled to vote in respect of prope 
their parishes. In order to obtain the means of mat 
such lists correctly they are at a stated time in ench 
give a public notice requiring persons claiming t° 
notify their claims by a certain day. Where, howe! 
person has once been registered, he need not make 
claim, The lists thus made out, and which are to i 
the christian and surname and abode of every €l 
the nature of his qualification, &c, are, after hm wf 
published the two next Sundays after the last day 
each year on the doors of the churches and, chapei 
the parish, to be delivered to the high constable 0,” 
died of district in which the parish is situate, bY ith 
are to be transmitted to the clerk of the peace. a 
to objections to votes, the overseers may mark any 
ful, which will compel the party to prove their qus 
before the revising barrister. Persons who are 
of electors, or who claim to be inserted therein 
rent year, may object, by sending before the 
gust in every year a notice in writing to the overt te 
as to the individual objected to. T] e overseers aod 
out lists of parties objected to, which are to be 
two Sundays preceding the 15th of September 00 
of the churches and chapels within their er 
statement of the number of persons objected tors 
the overseers or other parties, is also to be delive™ 
former to the high constable, and by him to the © off 
peace, who is to make an abstract of the number 
objected to in each parish, and transmit it to 
barrister. The barristers are annually to 
revise the lists, who are to make a circuit of tl 
for which they are named, between the 15th 
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oi 25th of October in every year, and to give three 
® Notice by advertisement, &c. of the times and places 
The yo) intend to hold their courts. 
lo trister’s court is to be an open court, but he is 
bað be attended by counsel, The clerk of the peace is to 
del ce the lists of voters, and overseers are to attend and 
top cT to the barrister copies of the lists of persons objected 
€ach parish, and to furnish him on oath with all the 
ae in their power, to enable him to revise the lists, 
the like purpose collectors and officers having the 
















tstody o 
ired, to 
rister js to retain on the lists all names to which 
lection is made by the overseers or others, as well as 
ho do of persons objected to by others than overseers, 
tig ot appear by themselves or’ agents to support their 


tax assessments and rate books are, on being 
produce them before him. 











te à person objected to fails to prove he was entitled 
© inserted in Ea listra ihe: last day of July preceding, 

is to be expunged. 
barrister has power to rectify mistakes and supply 
S in the lists, and may insert the names of claimants 
iven og | OVeTSeerS, on proof of due notice having been 
their claims, and that they possessed the necessary 


ne barrister, having decided the claims and objections, is 
uko court to write his initials against all names he has 
à ie or inserted, and against all alterations he has made; 
even 8 Settled the lists of voters, he is to sign his name 
| Page of them, 
‘sts, when settled, are to be transmitted to the clerk 
Peace, and kept by him among the records of the 
k Eh ile a copy of them is to be made into a book 
to be delivered to the sheriff or under-sheriff, and is 
Ù tegister of the electors at any election subsequent 
st day of October, inst which it is to be com- 
and the first of November in the following year. 
Scotch Reform Act, 2 & 3 Will. 4, e, 65. the mem- 
cotland are inereased to fifty-three, whereof thirty 
members; viz. twenty-seven for the counties fol- 
ach returning one member, viz, Aberdeen, Argyle, 
; Bute, Berwick, Caithness, Dumbarton, Pea tasi 
igh Fife, Forfar, Haddington, Inverness, Kincardine, 
iles, pent, Lanark, Linlithgow, Orkney and Shetland, 
Md, Wi erth, Renfrew, Roxburgh, Selkirk, Stirling, Suther- 
Dan on; and three for the following counties,—viz. 
"a airn one jointly, Ross and Cromarty one jointly, 
The nnan and Kinross one jointly. 

Are elected by the old enrolled freeholders, who are 
ty eir votes for their lives; the owners of heritable 
TAA the yearly value of 10/.; by tenants holding 

i es for not less than fifty-seven years, at the option 
the yen lord, or for their lifetimes, where their interest is 
' tien Y value of 102., or for not less than nineteen years 
the p alue is 507. a year; or where the tenants, what- 
ont ‘may be, have paid a grassum or consideration of 


€ electors 
Ti Bee alot 
eo the T 
















'e required to register their votes as in Eng- 
& 5 Will. 4, e. 88. 
eform Act, 2 Will. 4. c. 88. has made no addi- 
nty members of that country, who consist now, 
4 ef Sixty-four, being two for each county. They 
Olderg 12 echolders of 107. a year (the forty-shilling 
toi ving been disfranchised, and the qualification 
© above amount by the 10 Geo. 4. e, 8.); by 
l. a year; and by leaseholders of terms 
years, whether determinable on lives or 
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All voters are to be registered. § 13, 


2. The electors of citizens and burgesses are supposed to be 
the mercantile part or trading interest of the kingdom. But 
as trade is of a fluctuating nature, and seldom long fixed in 
a place, it was formerly left to the crown to summon, pro 
re nata, (but this has been questioned,) the most flourishing 
towns to send representatives to parliament. So that as 
towns increased in trade, and grew populous, they were 
admitted to a share in the legislature. But the deserted 
boroughs continued to be summoned as well as those to whom 
their trade and inhabitants were transferred ; except a few, 
which petitioned to be eased of the expense, then usual, of 
maintaining their members ; 4s. a day being allowed for a 
knight of the shire, and 2s. for a citizen or burgess; which 
was the rate of wages established in the reign of Edward IIT, 
4 Inst. 16. 

‘The universities were in general not empowered to send 
burgesses to parliament; though once, in 28 Edw. 1. when 
a parliament was summoned to consider the king's right to 
Scotland, there were issued writs which required the univer- 
sity of Oxford to send up four or five, and that of Cambridge 
two or three, of their most discreet and learned lawyers for 
that purpose. Prynne, Parl. Writs, i. 345. But it was 
King James I. who indulged them with the permanent pri- 
vilege to send constantly two of their own body to serve for 
those students who, though useful members of the commu- 
nity, were neither concerned in the landed nor the trading in- 
terest; and to protect in the legislature the rights of the 
republic of letters. 1 Comm, c. 2. p. 174. 

r. Christian, in his note on the above passage, quotes 
Prynne, to show that the wages formerly given to members 
of parliament had no other origin than that principle of na- 
tural equity and justice, gui sentit commodum sentire debet et 
onus. Mr. Christian suggests, that representation, at the 
first, was nothing more than the attendance of part of a 
number who were all individually bound to attend, and where 
the attendance of the rest was dispensed with; and as all 
were under the same obligation to render this service, and it 
was left to themselves to determine which of them should 
undertake it, it became equitable that all should contribute 
to the expense and inconvenience incurred. Prynne says, 
the first writs de expensis militum, &c. are coeval with our 
kings’ first writs of summons to elect and send knights, citi- 
zens, and burgesses to parliament, viz. anno 49 Hen, 3; be- 
fore which there are no memorials of either of those writs. 
These expenses were reduced to the certainty abovemen- 
tioned, of 2s. and 4s. per day, in the 16th of Edward IT., 
though there are some instances where a less sum was al- 
lowed; and even one in 3 Edw. 4, 1463, where Sir John 
Strange, the member for Dunwich, agreed to take a cade and 
half a barrel of herrings as a composition for his wages. 
Glan. Rep. Pref. p. 23. 

Andrew Marvell, member for Hull, in the parliament after 
the Restoration, was, it is said, the last member who received 
these wages; and they were formerly of so much conse- 
quence that many boroughs petitioned to be excused from 
sending members to parliament, on account of the expense, 
Prynne on 4 Inst. 32. And from 38 Edw. 3. uniformly through 
the five succeeding reigns, the sheriff of Lancashire returned 
that there were no cities or boroughs in his county that 
onght or were used, or could, on account of their poverty, 
send any citizens or burgesses to parliament. 1 Comm, 
eo. 174, inn. 

By reason of these exemptions, and new creations by royal 
charter, which commenced in the reign of Edward IV., who 
in the 17th year of his reign granted to the borough of Wen- 
lock the right of sending one burgess to parliament, (Sim. 97.) 
the number of the members of the House of Commons per- 
petually varied. Charles II., in the 29th year of his reign, 
granted by his charter to Newark the privilege of sending 
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representatives to parliament ; and this was the last time that 
this prerogative of the crown was exercised. 1 Dougl. El. 
69. Since the beginning of the reign of Henry VIII. down 
to the union with Ireland, the number of the representatives 
of the Commons has been more than doubled ; for in his first 
parliament the house consisted only of 298 members ; 360 
were subsequently added by acts of parliament, or by the 
king's charter, ithe creating new or reviving old boroughs. 
Under the provision of the 27 Hen. 8. c. 26. § 29. and 
84 & 35 Hen, 8. c. 26. § 27. there were added twenty-four for 
Wales; twelve precisely by the first act for the counties, and~ 
twelve under the provision of the latter act for the boroughs. 
Two for the county and two for the city of Chester were 
added by 34 & 35 Hen. 8, c. 18; two for the county and two 
for the ‘city of Durham by 25 Car. 2, c. 9; forty-five for 
Scotland, by the acts of union with that kingdom; and one 
hundred for Ireland, by the acts of union with that kingdom; 
and the remainder by charter. 

By the Reform Act an extensive alteration has been made 
in the borough representation. Fifty-six boroughs have 
been most justly deprived of the right of sending members. 
(See Schedule A.) Thirty other boroughs have had one 
of their two members taken away. (See Schedule B.) 
‘Twenty-two new boroughs have been created with the right 
of sending two members; viz. Manchester, Birmingham, 
Leeds, Greenwich, Sheffield, Sunderland, Devonport, Wol- 
verhampton, the ‘Tower Hamlets, Finsbury, Mary-le-bone, 
Lambeth, Bolton, Bradford, Blackburn, Brighton, Halifax, 
Macclesfield, Oldham, Stockport, Stoke-upon-T'rent, Stroud. 
‘Twenty other new boroughs have been invested with the 
right of sending one member; viz. Ashton-under-Line, 
Bury (Lancashire), Chatham, Cheltenham, Dudley, Frome, 
Gateshead, Huddersfield, Kidderminster, Kendal, Rochdale, 
Salford, South Shields, Tynemouth, Wakefield, Walsall, 
Warrington, Whitby, Whitehaven, Merthyr Tydvil. By § 6. 
Weymouth and Melcombe Regis are to send two members 
only instead of four. By § 10. the towns of Swansea, Loughor, 
Neath, Aberavon, and Kenfig, are to form one borough, 
returning one member, 

The electors for cities and boroughs now consist partly of 
the old voters, some of whose rights are preserved to them 
in perpetuity, and others for a limited time, and partly of a 
new class of householders created by the Reform Act. 

By § 81. in cities or towns, being counties of themselves, 
all frecholders and burgage tenants who possessed the right 
of voting still retain it, subject to the condition of registra- 
tion. 

The places to which this section applies are Bristol, Ex- 
eter, Haverfordwest, Lichfield, Norwich, and Nottingham. 

Freeholders for lives, however, are disqualified unless in 
the actual occupation of the property giving the right to vote, 
or unless it shall come to them by marriage-settlement, de- 
vise, or promotion to some benefice or office; or it is worth 
10/. a year above all rents and charges, An exception is 
made of all existing freeholders for life, who have, or but for 
the act might acquire, (as, for instance, minors coming of 
age,) a right to vote for such cities or towns. § 18. 

All burgesses or freemen of cities or boroughs not included 
in Schedule A., and the freemen and liverymen of London, 
have their right of voting preserved to them if they are duly 
Seapets and previous to such registration have resided six 
calendar months within such cities or boroughs, or within 
seven miles from the place where the poll for the same has 
heretofore been taken. There is an exception of persons 
becoming burgesses or freemen after the 1st of March, 1831, 
otherwise than by birth or servitude ; and those claiming by 
birth must derive their right from persons admitted or enti- 
tled to be admitted burgesses or freemen previous to that 
day, or becoming so since that time in respect of servitude. 


§ 92. ; 
By § 33. the right of voting for any city or borough by 
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virtue of any other qualification than as burgesses 
men, or as frecholders in the case of cities being count 
themselves, is continued to every person having such 
so long as he shall be qualified as an elector according 
usages of such city or borough, provided he is duly 
tered, and shall have resided six calendar months in of ha 
seven miles of such city, &c. previous to the last day oF 
in the year when he is so registered. The right, how 
of any individual is to cease if his name be omit 
successive years from the register, unless it be in conseq 
of receiving parochial relief, or of absence on his male 
service. 
‘The persons whose rights are reserved by the above © 
tion are inhabitants paying scot and lot, who are terme 
wallopers, and freeholders and burgage tenants in cities i 
boroughs’ not being counties of themselves ; but by 
such freeholders and burgage tenants are not enti 
in respect of property acquired subsequently to the 
March, 1831, unless it come to them between that i 
the passing of the act, (7th June, 1882,) by descent, ti 
cession, marriage, marriage-settlement, devise, or prom 
to a benefice or office, z 
The 34th section preserves to all persons the right t0 n 
for New Shoreham, Cricklade, Aylesbury, or Bast Ra 
in respect of freeholds in the adjacent hundreds, 
registered, and if previous to such registration the 
resided six calendar months in the borough for wh 
claim to vote, as defined by the fifth section of the M 
within seven miles from any part thereof. Fy 
‘The most important class of electors for boroug! 
those created by the 27th section of the act, which © 
that in every city or borough returning members to- 
ment, every male of full age, and not subject to legal i 5 
city, who shall oceupy within such city, &c., or wichi 
place sharing in the election for such city, &c. as owi 
tenant of any house, &c., or other building, either sepi 
or jointly with land, within such city, &c., occupies 
as owner or as tenant under the same landlord, of the 
yearly value of 102, shall, if duly registered, be ent! 
vote for such city, &c. No person can be register 
he has oconpied such premises for twelve calendar mi 
previous to the last day of July in any year, or unless att 
paid on or before the 20th of mae such year all oc 
and assessed taxes due previous to the preceding ôtl Ei fo 
Neither can he be registered unless he has resided 
calendar months, previous to the last day of July in 
in which he is registered, within the city, &c. or within 
miles of some part thereof, ; 
By § 28. the premises occupied during the tween 
previous to registration need not be the same premises 
are only occupied in immediate succession, and all pv, 
and assessed taxes due in respect thereof prior to the 
ing sixth of April are paid. ; 
By § 29. joint occupiers, as owners or tenants of pron gu 
are all entitled to vote in case the clear yearly value fy, 
premises, if divided by the number of occupiers, Ë 
for each a sum of 102. x 
The registration for cities and boroughs is in some | pot 
different to that for counties. The fists of the the P 
householders are to be made out by the overseers Of 
those of the freemen by the town clerk. d re ne! 
The proceedings before the revising barristers a 
similar to those which have been shortly stated W% 
to the re’ 
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revent this evil the 7 & 8 Mill. 3. e. 7. One borough two members... 
letermination of the House of Commons, 
cature in cases of contested elections,) as to the 
ion, should bind the returning officer in taking 
+ That statute was enlarged by 2 Geo. 2. c. 24. by 
ion of which the last determination of the House 
abla ons was declared to be final. The statutes w 
ie modern judicature of election committees did 
‘sfer to them the same power of specially determining 
fy Ga Tight of election 3 but by 28 Geo. 8. c. 52. § 25— 
inti: © 83. such committees are invested w 
ng by their decision the right of election 
E a returning officer where the right is lit 
an appeal by petition to the house with 
ct the commencement of the next sessions, and not 
Such petition to be referred to another com- 
to be chosen according to the regula- 
Of the said statutes. The determination of such appel- 
nmittee, if not appealed 
n all subsequent elec- 


h 













3 or of the first com 
ÀS now, therefore, conclusive i 


48 to the Reform Act no length of possession was 
tom voters in burgage-tenure boroughs, In these 
voting was annexed to some tenement, house, or 






gage tenants, in the few places where they still 
tany Omply with the requisitions of the Reform Act. 


‘otland now sends twenty- 
for cities, towns, and burghs; viz. 
gow two members each, and one for each of the fol- 
Wns: Aberdeen, Pais Dundee, Greenock, Perth, 
een members for fourteen dis 
turning one. See Schedule 







tricts of burghs, each 






or Ireland by five, and for Scotland 
four, and reduced the number for 


ii Umber of the house may now therefore be stated 


‘ounties returning four members each, « 
Mnties returning three members each. .. 
8 returning two members each, 

(York) returning six member 
Wight) returning one member, 


w boroughs with two members each. 
boroughs with one member each. .. 
ur old boroughs with one member each. , 
vers ed and eleven old boroughs and two uni- 
1 es with two members each, ».+..s++0+ 
Our members.. sss.. eee + r 


> 







with one member each... .. 
's with two members each... 
Prough (Merthyr Tydvil) one memker. 

cts of boroughs one member each. 
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Scornanp. —. 
Twenty-seven counties one member each, T 
Six counties returning three members. , wf PS 
Two cities returning two members each. , th 
Five towns returning one member each Sry 

Fourteen districts of burghs returning each one 

member, , . on l4 
53 
IRELAND. ad 
‘Thirty-two counties two members each... 64 








105 


From the foregoing statements it appears that England 
now sends 144 county members, and 327 members for cities 
and boroughs; Wales, 15 county members, and 14 members 
for cities and boroughs ; Scotland, 30 county members, and 
28 members for cities and boroughs ; and Ireland 64 county 
members, and 41 members for cities and boroughs. The 
total number of county members is therefore now 253, and 
of members for cities ‘and boroughs, including the English 
and Irish universities, 415. 

Previous to the Reform Act the number of county mem- 
bers amounted only to 188. 

The various boundaries of the districts of the counties 
divided by the Reform Act, and of the cities and boroughs, 
ll old as new, were settled and described by the 2 & 3 

c. G4. generally called the Boundary Act. 











VI. (B.) 2. As to the qualifications of persons to be elected 
members of the House of Commons, some of these depend 
upon the law and custom of parliament, declared by the 
House of Commons; 4 /nst. 47,48 ; others upon certain stax 
tutes. And from these it appears, 

That they must not be aliens born, 12 & 18 Mill, 8, CR 
§ 8.—nor minors, 7 & 8 Will. 8. ¢, 25. § 8. 

‘They must not he any of the peers, nor of the twelve 
judges, because they sit in the Lords’ House, But persons 
who have judicial places in the other courts, ecclesiastical or 
civil, are eligibl 4 Inst. 47. Unless exeluded by act of 
parliament, as is the case with the vice-chancellor, and the 
Judges and commissioners of the Bankrupt Court.’ Nor of 
the clergy; the reason assigned for which was, that they 
might sit in the convocation. Nor persons attainted of tre: 
son or felony, for they are unfit to sit any where, 4 Inst, 4 
1 Comm. 175. 

With respect to the clergy, their right or capacity of sitting 
in parliament was for a long time contested; but at length, 
by 41 Geo. 8. (U. K.) e. 63. it was enacted, that no person, 
having been ordained to the office of priest or deacon, or 
being a minister of the church of Scotland, shall be capable 
of being elected to serve in parliament as a member of the 
House of Commons. The election of such persons is de- 
clared void ; and if any person after his election is ordained, 
he must vacate his seat. The penalty for an; person sitting 
as a member, contrary to this act, is 500/. a day ; and proof 
of having celebrated’ divine service is declared primd facie 
evidence of the party’s being ordained, &c. 

As attendance of this nature is for the service of the public, 

the whole nation has such an interest therein, that the king 

cannot grant an exemption to any person from being elected 

as a knight, citizen, or burgess in parliament; and for that 

élections ought to be free, 29 Hen. 6. And persons who 

| are eligible might formerly in all cases, and may still in some, 
20 
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be compelled to serve in parliament against their consent. 
See 1 Dougl. El. Ca, 284. 

Sheriffs of counties, and mayors and bailiffs of boroughs, 
are not eligible in their respective jurisdictions, as being 
returning officers. Bro. Abr. tit. Parliament, 7; Hal. of 
Parl. 114. But sheriffs of one county are eligible to be knights 
of another. 4 Inst. 48; Whitelocke on Parl. ch. 99, 100, 101. 

‘Thus it has been decided that the sheriff of Berkshire could 
not be elected for Abingdon, a borough within that county, 
1 Dougl. El. Ca. 419. But a sheriff of Hampshire may be 
elected for the town of Southampton within that county, because 
Southampton is a county of itself, and is as independent of 
Hampshire as of any other county. 4 Dougl. 87. Itseems that 
the expression, that sheriffs of one county are eligible to be 
knights of another, is too confined, as they may be also mem- 
bers for any city or borough not in the county for which they 
are sheriffs. 

Until recently the eldest son of a peer of Scotland was inca- 

acitated from being elected to represent a Scotch county. 
Tord Daer’s Case, 26 Mar. 1798, Parliament Cases, 8vo. But 
by the Scotch Reform Act this restriction has been removed. 

No persons concerned in the management of any duties or 
taxes, created since 1602 (except the commissioners of the 
treasury, 5 W. § M. c. 7. § 57); nor any of the officers 
following : viz. commissioners of prizes, transports, sick and 
wounded, wine licences, navy and victualling; secretaries, 
or receivers of prizes; comptrollers of the army accounts ; 
agents for regiments; governors of plantations, and their 
deputies; officers of Minorca or Gibraltar; officers of the 
excise and customs ; clerks or deputies in the several offices 
of the treasury, exchequer, avy, victualling, admiralty, pay 
of the army or navy, secretary of state, salt, stamps, appeals, 
wine-licences, hackney-coaches, hawkers and pedlars ; nor 
any persons that hold any new office or place of profit under 
the crown since 1705; are capable of being elected or of sitting 
as members. See 11 & 12 Will. 3. c. 2. § 150, 151, 152; 
12 & 13 Will. 3. c. 10, § 89, 90; 6 Ann. c. 7. § 25—31; 
15 Geo, 2. ¢, 22. 

If any member accepts an office of profit under the crown, 
which was in existence prior to 1705, except an officer in 
the army or navy accepting a new commission, his seat is 
vacated ; but such member is capable of being re-elected. 
6 Ann, ©. 7. § 26. 

‘No person having a pension under the crown during plea- 
sure, or for any term of years, is capable of being elected or 
of sitting. 6 Ann, c. 7. § 25; 1 Geo. 1. st. 2. c. 56. 

All the persons thus enumerated are utterly incapable of 
sitting in the House of Commons whilst they continue in 
their respective situations. But by 15 Geo. 2, c. 22. § 3. 
the treasurer or comptroller of the navy, the secretaries of 
the treasury, the secretary to the chancellor of the exche- 
quer, secretaries of the admiralty, under-secretary to any of 
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benefit from it, But this does not extend to contri 
corporations, or with companies, which then consisted 
partners, or to any person to whom the interest ©! 
contract shall accrue by marriage or operation of law, 
first twelve months. And if any person disqualified b; 
a contract shall sit in the house, he shall forfeit 500l 
every day; and if any person who engages in a contr: 
government admits any member of parliament to a s% 

it, he shall forfeit 5007. to the prosecutor. By 39 

c. 94, the master of the mint is declared not to be 4% 
tractor within the meaning of 22 Geo. 3. 

By the Irish acts, 33 Geo. 3. c, 41. and 38 Geo. 3. 
pence are incapacitated from being elected members 
liament, if holding places, pensions, &e. under his ma 
or the lord lieutenant, upon principles partly similar to © 
hereinbefore stated as imposed by the British 
















acts, but m 
. K.) 0 98 


eneral, 
eeper 


the 
capable of sitting ™ 
ment. § 10. pi 
By § 5. of 57 Geo. 3. c. 63. the clerk of the 
clerk of the privy seal, and all in those offices 
incapable; and by § 5. of c. 84. of the same 
ditors, tellers, and clerks of the pells in the exchedi 
England or Ireland, and in all those offices, are d 
incapable, 

The office or trust of a member of parliamen 
resigned ; and every member is compellable to di 
duties of it, unless he can show such cause as 
its discretion will think a sufficient excuse for his NOt, 
ance, upon a call of the house; the only way, ther, 
vacating a seat is by accepting a situation, in conse 
which the law declares his seat vacant. So where Y 
wish to vacate their seats and retire from parliamt 
now usual for the crown to grant them the O' 























the secretaries of state, deputy-paymaster of the army, and | stewardship of the Chiltern Hundreds. Mr. Hatsell 0 g 
persons having an office or employment for life, or during | “ that the practice of accepting this nominal office g 
good behaviour, are expressly excepted from the prohibition, | began (he believes) only about the year 1750, hash 
and are therefore eligible. so long acquiesced in, from its convenience to all Pil, 
So by 41 Geo. 8. (U. K.) c. 52. a member accepting any | it peilditerriaiealnus toyatate any doubt about ti 
office under the king, or the lord lieutenant of Ireland, shall | of such a proceeding ; otherwise (he believes) it 


vacate his seat. 

But by 54 Geo. 3. c. 16, it is provided, that on the removal 
of a lord lieutenant of Ireland, a member remaining in office 
under the succeeding lord lieutenant shall not vacate his seat. 

By 56 Geo. 3. c. 98. (for consolidating the revenues 
of Great Britain and Ireland,) the vice-treasurer of Ire- 
land, and the commissioners of the treasury of the United 
Kingdom, are expressly declared capable of sitting in parlia- 
ment. § 16, 

By 22 Geo. 3. c, 45. no contractor with the officers of 
government, or with any other person for the service of the 

ublic, shall be capable of being elected, or of sitting in the 
ouse, as long as he holds any such contract, or derives any 








found very difficult, from the form of these app"; 

show that it is an office of profit under the crow?» 

41. $ Ie is observable that the words of the act ate) 

or place of profit;” perhaps, therefore, it is sù 0 

SEIRLER, nee he: a profit, for in another, aie ” 

act the words ofice of profit are used; the a 

seem trifling, but for a good purpose it may bé 

This mode of vacating a seat has been repeated) g 

such members as, for any offences, are liable ted 

from parliament, and would thus wish to avoi 

of such expulsion. Re 
All knights of the shire shall be actual knig' (joi 

notable esquires and gentlemen as have estates 
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e Knights, and by no means of the degree of yeomen. 
23 Hen. 6.0.15, This by the stat. de militibus, 1 È, 2, was 
a year, and put in force against those who had 40/. a year 
ee le, 16. But it is now reduced to a certainty, by 
ing— 
at every knight of a shire shall have a clear estate of 
thold or copyhold, or mortgage, if the mortgagee has been 
n years in possession, to the value of G00/. per annum ; 
Svery citizen and burgess to the value of 5001. ; except 
Jest sons of peers, and of persons qualified to be knights 
8, and except the members for the two universities. 
cö. This somewhat balances the ascendant which 
“trading agbs have gained over the counties, by obliging the 
“quale terest to make choice of landed men ; and of this 
lification the member must make oath, and give in the 
Aitculars in writing, at the time of his taking his seat. But 
The does not extend to Scotland. 
8 qualification, which now extends to 
May be situate inany part of the United 
Š a to the place for which the membe: 
Whoa © 205 41 Geo, 3. c. 101. § 25. ~ 
of my re is no restriction in this respect imposed on the choice 
origi abers of parliament elected for Scotland. A clause was 
Bie ily inserted in the Scotch Reform Act, whereby the 
q ifea es for that country were to pa a senai 
ination, but the public feeling being strongly expressed 
“peti ae e rea os aay 
ie fica” exception of these standing restrictions and dis- 


lice 


tions, and some others created by the acts already 
Teal 
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‘excluding certain public officers, every subject of 
™ is eligible of common right; though there are in- 
‘herein persons in particular circumstances have 
fed that common right, and have been declared ineligible 
at parliament, by a’ vote of the House of Commons, 
¢ ages or for ever, by an act of the legislature. 7 Geo. 1. 
unde gt it Was an unconstitutional prohibition, which was 
ed ca on an ordinance of the House of Lords, and in- 
ie the king’s writs, for the parliaments holden at 
th TY, 6 Hen. 4. that no apprentice or other man of the 
Ould be elected a knight of the shire therein, 4 Inst. 
j Prynne's Plea for Lords, 879; 2 Whitelocke, 359, 
Prynne on 4 Insi. 18. In return for which our law 
me cad historians have branded this parliament with the 
eng, °" Parliamentum indoctum, or the lack-learning parlia- 
nd Sir Æ, Coke observes, with some spleen, that 
5; a8 never a good law made thereat. Walsingh. A. D. 
4 Inst. 48, 
th no Said by some writers, that in ancient times the king 
a ie inated the very persons to be returned, and did not 
S to the election of the eople; for which an instance 
n in the 45th year of Edward III, And among the 
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Geo. 3, ©, 58, 






2) 3, The method of proceeding in elections is regu- 

ore first to last, by the law of parliament, and a vast 
ting, p tatutes ; the effect of which is given in the ensuing 
ie the provisions of the several statutes being blended 
it ahpiq, Lhe following are the British statutes on which 
di, g, Bment is founded, viz. 7 H. 4. c. 15; 8 H. 6.6. 75 
HEN ed 2W.§ M. st. 1.0.7; 5& 6 W. & M. c. 20. 
PTs 19 go O45 7&8. 3, c. 7,25; 10 & 11 W, 3. 
bs 19 © 18 W. 3. c. 10, § 89, 91; 6 Ann. c. 235 9 Ann, 
Geo, am. 19, 33; 2 Geo. 2. c. 24; 8 Geo. 2. c. 80; 
"183 19 Geo, 2. c. 28; 10 Geo. 3. c. 16; 11 Geo. 
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3. c. 42; 28 Geo. 3. c. 52; and several others, which are 
occasionally particularized. 

The provisions of some of these statutes are however now 
superseded or repealed by the Reform Act. 

In ease of a new parliament, as soon as it is summoned by 
the king, the lord chancellor sends his warrant to the clerk of 
the crown in chancery ; who thereupon issues out writs to the 
sheriff of every county, for the election of all the members to 
serve for that county, and every city and borough therein, 
See 53 Geo. 3. c. 89; as to conveying these writs, ante, II. 

If a vacancy happens by the death, &c. of any member 
during the sitting of parliament, the speaker may, by order 
of the house, send his warrant to the clerk of the crown ; 
who thereupon proceeds as in other cases where the warrant 
is sent by che lord chancellor. Asa ein regard toa vacancy 
happening by death, or peerage, during the prorogation or 
recess of parliament, the 24 Geo, 3. st. 2. c, 26. which repeals 
the former statutes upon this subject, provides, that if, during 
any recess, any two members give notice to the speaker, by 
a certificate under their hands, that there is a vacancy by 
death, or that a writ of summons has issued under the great 
seal, to call up any member to the House of Lords, the 
speaker shall forthwith give notice of it to be inserted in the 

azette; and at the end of fourteen days after such inser- 
tion he shall issue his warrant to the clerk of the crown, 
commanding him to make out a new writ for the election of 
another member ; but this shall not extend to any case where 
there is a petition depending for such vacant seat ; or where 
the writ, E the election of the member so vacating, had not 
been returned fifteen days before the end of the last sitting 
of the house; or where the new writ cannot issue before the 
next meeting of the house for the despatch of business, And 
to prevent any impediment in the execution of this act, by 
the speaker's absence from the kingdom, or by the vacancy 
of his seat, at the beginning of every parliament he shall ap- 
point any number of members from three to seven inclusive, 
and shall publish the appointment in the Gazette; these 
members, in the absence of the speaker, shall have the same 
authority as is given to him by the statute; these are the 
only cases provided for by act of parliament; for any other 
species of vacancy, therefore, no writ can issue during a 
recess of parliament. 

In the event of any mistake in issuing the writ, or of mis- 
direction, or for any other adequate cause, such as a place 
by its corruption having incurred the displeasure of the house, 
(as in the Hindon and Shaftesbury cases, 2 Hats. 310, and of 
which there are several more recent instances,) the house has 
authority to supersede a writ when issued, or to suspend 
its execution, 

Within three days re in the cinque ports, some of which 
however are now wholly or partially disfranchised, within six 
days, 10 & 11 3. 3. c. 7.) after the receipt of this writ out 
of chancery, the sheriff is to send his precept, under his seal, 
to the proper sas officers of the cities and boroughs, 
commanding them to elect their members; and those return- 
ing officers are to proceed to election within eight days from 
the receipt of the precept, giving four days’ notice of the 
same; and to return the person chosen, ee with the 
precept, to the sheriff: In the borough of New Shoreham, 
in Sussex, wherein certain freeholders of the county are en- 
titled to vote by the 11 Geo. 3. c. 55. the election must be 
within twelve days, with eight days’ notice of the same, 

But elections of knights of the shire must be proceeded to 
by the sheriffs themselves in person; and, according to for- 
mer laws, at the next county court after the delivery of the 
writ, to be holden at the most usual p in the county. If 
the county court fell upon the day of delivering the writ, or 
within six days after, the sheriff might have adjourned the 
court, and election, to some other convenient time, not longer 
than sixteen days, or shorter than ten; but he cannot alter 
the place without the consent of all the candidates, Now, by 
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25 Geo. 3. c. 84. itis enacted, that the sheriff having indorsed 
on the back of the writ the day on which he received it, 
shall, within two days after the receipt thereof, cause procla- 
mation to be made at the place where the ensuing election 
ought by law to be held, of a special county court, to be 
there held for the purpose of such election only ; on any day, 
Sunday excepted, not later from the day of making such 
proclamation than the sixteenth day, nor sooner than the 
tenth; and that he shall proceed on such election, at such 
special county court, in the same manner as if the said 
elastin had been held at a county court, or at an adjourned 
county court, according to the former laws. And by the 
33 Geo. 3. c. 64, all notices of the time and place of election 
of members of parliament shall be publicly given, at the 
usual place, between eight in the morning and four in the 
afternoon, from October 26th to March 26th; and, during 
the other half year, between eight in the morning and six in 
the afternoon, 

And as it is essential to the very being of parliament, that 
elections should be absolutely free, all undue influence what- 
ever upon the electors isillegal, and strongly prohibited. As 
soon, therefore, as the time and place of election within 
counties or boroughs are fixed, all soldiers quartered in the 
place are to remove, at least one day before the election, to 
the distance of two miles or more, and not to return till one 
day after the poll is ended, except in the liberty of Westmin- 
ster, or other residence of the royal family, in respect of his 
majesty’s guards, and in fortified places; 8 Geo, 2. c. 80. § 3. 
Riots likewise have been frequently determined to make an 
election void. By vote also of the House of Commons, no 
lord of parliament, or lord lieutenant of a county, hath any 
right to interfere in the election of commoners ; and, by sta~ 
tute, the lord warden of the cinque ports shall not recommend 
any members there. If any officer of the excise, customs, 
stamps, or certain other branches of the revenue, presume to 
intermeddle in elections, by persuading any voter, or dis- 
suading him, he forfeits 100/. and is disabled to hold any 
office, Consistently with the same principle also, it has been 
decided, that a wager between two electors, upon the success 
of their respective candidates, is illegal and void ; for were it 
permitted, it would manifestly corrupt the freedom of elec- 
tions. 1 T.R. 55. 

Indeed, however the electors of one branch of the legis- 
Jature may be secured from any undue influence from either 
of the other two, and from all external violence and com- 
pulsion ; the greatest danger is that, in which themselves 
co-operate, by the infamous practice of bribery and corrup- 
tion ; to prevent which it is enacted, that no candidate shall, 
after the date (usually called the teste) of the writs; or after 
the ordering of the writs, that is, after the signing of the 
warrant of the chancellor for issuing the writs (Sim. 165), 
or after any vacancy, give any money or entertainment to 
his electors, or promise to give any, either to particular per- 
sons, or to the place in general, in order to his being elected, 
on pain of being incapable to serve for that place in parlia- 
ment; that is, incapable of serving upon that election. This 
is provided by 7 & 8 IV. 3, c. 4. commonly called the Treating 
Act, It was decided by one committee, that treating vacates 
the election only; and that the candidate is no way disquali- 
fied from being re-elected, and sitting upon a second return, 
8 Lud, 455, ‘Bue a contrary determination was made by the 
Southwark committee in the first session of the parliament 
called in 1796 ; who declared a candidate disqualified on the 
ground of his having treated at a former election which was 

clared void for such treating. It has been supposed that 
the payment of travelling expenses, and a compensation for 
loss of time, were not treating, or bribery, within this or any 
other statute; and a bill passed the House of Commons to 
subject such case to the penalties imposed by 2 Geo. 2. c. 24. 
upon persons guilty of bribery. But this bill was rejected in 
the House of Lords, by the opposition of Lord Mansfield, 
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who strenuously maintained that the bill was superfluous į 
such conduct by the laws in being was clearly illegal; ands 
ject, in a court of law, to the penalty of bribery. 2 Lud. 
To guard against gross and flagrant acts of bribery, 1 
enacted by the 2 Geo. 2. c. 24. (explained and enlarged by! 
9 Geo. 2. c. 38. and 16 Geo. 3. c. 11.) that if any ™! 
gift, office, employment, or reward, be given, or promi 
be given, to any voter, at any time, in order to influent 
to give or withhold his vote, as well he that takes as be 
offers such a bribe, forfeits 5007. and is for ever disabl 
voting at any election for a member of parliament, an 
ing any office in any corporation; unless, before convic 
he will discover some other offender of the same kinds 
then he is indemnified for his own offence. But these st 
do not create any incapacity of sitting in the house ; th 
pends solely upon the Treating Act already mentioned. 
It has been held that it is bribery if a candidate 
elector money to vote for him, though be afterwar' 
for another. 3 Burr, 1235. And there can be no dow 
it would also be bribery in the voter; for the words 0) 
statute clearly make the offence mutual, And it has” 
decided, that such vote will not be available to the pe! 
whom it may afterwards be given gratuitously ; thou 
propriety of this decision has been questioned by res 
authority. 2 Doug. 416. An instance is given in * 
366. of an action in which twenty-two penalties, to the 
of 11,000, were recovered against one defendant. 
the 49 Geo. 3. c. 118. for better securing "i 
pendence and purity of parliament, by preventing th 
curing, or obtaining seats in parliament by corrupt p! 
after reciting that the giving or promising any gi 
place, or gratuity, to procure the return of a mem! a 
made for the use of a returning officer, or voter, 
bribery, within the meaning of the act 2 Geo. 2. ¢ Mi 
that such gifts or promises are contrary to the ancient U4 
right, and freedom of elections, and contrary to the law Si 
constitution, The following penalties are imposed on 
sons giving or promising, and on all persons accepting 
ceiving any sum of money, gift, or reward, upon 
gagement to procure, or endeavour to procure, the elec! 
return of a member of parliament, viz, on the party £ 
or promising, if not returned as a member, 10000; and 
party giving or promising, or privy, if returned a Maig 
forfeiture of his seat; and on the party receiving, by 
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of the money received, and also 5002. to be recovere 
arty suing for the same in the superior Courts of 
3reat Britain or Ireland. § 1. The act contains # P 
for “any legal expense bond fide incurred at or Com 
such election.” § 2. Penalties are also imposed on pp 
sons who shall give, or procure, or promise to give "i mp 
cure any office, place, or employment, to any person g 
any express contract to procure a seat in parliament, 
the member returned (so giving, or procurin| 4 oF Pi 
or privy,) loss of his seat; on the receiver of the 
feiture, incapacity, and 500/.; and on any person hep, 
any office under the crown) who shall give any O° 
upon any such account, 10004, § 8. Actions on this 
must be brought within two years. § 4, 
Besides the penalties thus imposed by 
bribery is a crime at common law, and punish! 
dictment or information; though the Court of King) 
will not in ordinary cases grant an information Wi 
years, the time within which an action may be 5 
the penalties under the statute. 3 Burr. 1835) 197% oy 
this rule does not affect a prosecution b: indictment g 
formation by the attorney-general ; wi in one 
ordered by the house to prosecute two persons W 
cured themselves to be returned by bribe 
convicted and sentenced by the Court of King’s Bene, 
each a fine of 1000 marks, and to be imprisoned §* 
4 Doug. 292. 
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rder to diminish the expenses of elections, it is 
d by 7 & 8 Geo. 4. c. 37. that no person elected to 
in parliament shall, after the teste of the writ of sum- 
by po, 07 äfter the place becomes vacant before his election, 
himself or his agent, give or allow to any voter, or to any 
Abitant of the county, city, town, &e. any cockade, ribbon, 
© fiber mark of distinction. 
veat abuses having existed in several corporations by the 
Pcation of the corporate property for electioneering pur- 
Ny and towards the expenses of the favoured candidates, 
R & 3 W. 4. o. 69. was passed to restrain such applica- 
“that.” future, and a variety of provisions are enacted for 
he goa rPose; and members of corporations offending against 
Vat ère declared guilty of a misdemeanor. 
ndue influence being thus endeavoured to be e tually 
led against, the election is to be proceeded to on the 
ing Pointed; the sheriff or other returning officer first 
Off Oath against bribery, and for the due execution of 
th, pu, A8 soon as the returning officer has taken this 
he must read or cause to be read the Br ibery Act, 
ing tt’ Penalty of 50/, ‘The candidates, likewise, if re 
Must swear to their qualification, or their election 

e void, 
Case of Malden decides, that where a candidate wil 
uses to take the qualification oath, though duly re- 
ting? t0 do, and not having done so any time before the 
one Of parliament, his election is void. 18 Journ. 129; 
ater, C, & D, 1. 


e Reform Act, the sheriffs of counti 
W 
the 4 
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Pal place of election, and also at each of the other 
Places ; and no voter is to vote out of the district 
'8 property lies. ‘The polling at a contested election 
Smmence at nine in the forenoon of the next day but 
a the day fixed for the election, unless such next day 
e à Saturday or Sunday, and then on the Monday 
fon, A is to continue only for two successive days, 
ond deve” hours on the first and eight hours on the 
oon etn is not to be kept open later than four in the 
dang’! the second day. The poll clerks, at the close of 
liver gh, Poll, are to enclose and seal their books, and de- 
O ont to the sheriff or deputy presiding at each poll, 
Bie commencement of the second day's poll are to 
© te „them so sealed to the persons from whom they 
ceived, On the final close of the poll the deputies 
“nsmit the books sealed to the sheriff or his under- 

© on the reassembling of the court on the day next 
er the close of the poll, (unless that day be Sun- 
ly Aa en on the following Monday,) is to openly break 
Much poscon, and cast up the number of votes appearing 
t oks, and declare the state of the poll, and make 
of the members chosen, not later than two in 




























l be Saturday or Sunday, 
g; the particular day for 
a by the returning 
only, Uch polling is to continue for two successive 

and S°%en hours the first and eight hours the second 
` finally closed at four o'clock in the after- 





°f the Seco) 










nd day. Polling booths are to be erected 
Y any candidate, or at the discretion of the 
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returning officers for the different parishes, &c, of such 
cities, &e., and may be divided into compartments ; but no 
greater number than six hundred are to poll at any one com- 
partment. Each person is to vote at the booth appointed 
for his parish, &e. A deputy of the returning officer is to 
preside at each booth; and the act contains provisions for 
the custody of the poll-books, and the declaration of the 
poll, nearly similar to those enacted in respect of counties, 
except that such declaration is to he made on the day follow- 
ing the final close of the poll, and except that the returnin, 

officer may, if he thinks proper, make the declaration an 

the return immediately after the termination of the polling. 

Sheriffs or other returning officers may still close the poll 
previous to the time fixed, in all cases where it might have 
been closed before the passing of the act, and may adjourn 
it in case of riot. 

Formerly electors might have been required to take the 
oaths of allegiance, supremacy, and abjuration, and make the 
declaration of fidelity, besides the bribery oath; and might 
also be sworn and questioned as to their qualifications; but 
by the Reform Act only three inquiries can now be made of 
the voter,—viz, his identity e person registered— 
whether he has already voted—and if his qualification con- 
tinues ; and the only oath, with the exception of the bribery 
oath, which may still be tendered as enacted by the 2 Geo, $. 
c, 24. is an oath affirming the above three points, 

No scrutiny is to take place before any returning officer 
with respect to votes given or tendered at elections; but 
persons excluded from the register by the revising barrister 
may tender their votes, which shall be entered in the poll- 
books and distinguished from the others. 

The election being closed, the returning officer in borough 
returns his precept to the sheriff; with the names of the per- 
sons elected by the majority; and the sheriff returns the 
whole, together with the writ for the county, and the names 
of the knights elected thereupon, to the clerk of the crown 
in chancery, before the day of meeting, if it be a new par- 
liament ; or within fourteen days after the election, if it be 
an occasional vacancy ; and this under penalty of 5002. If 
the sheriff does not return such knights only as are dul 
elected, he forfeits, by the old statutes of Henry VI. 100/, 
and the returning officer in boroughs, for a like false return, 
40/, and they are besides liable to an action, in which double 
damages shall be recovered, by the latter statutes of Kin, 
William; and any person bribing the returning officer shal 
also forfeit 300/.; but the members returned by him are the 
sitting members, until upon petition the return shall be ad- 
judged to be false and illegal, 

By the 10 Ann. c. 28. the returning officer, within twenty 
days after the election, is to deliver over to the clerk of the 
peace, all the poll books on oath made before two justices ; 
to be preserved among the records of the sessions of the 
peace, &e. 

By the 7 & 8 W”. 3.c. 7. which gives the action for double 
damages in case of a false return, all false returns, wilfully 
made, are declared to be illegal ; and over and above the re- 
medy which the party grieved has, by action under this 
statute, the returning officer or other person offending is 
punishable by the house; which in such eases has generally 
committed him to custody, and sometimes to Newgate, And 
the accepting and returning of indentures of return, not 
signed by the proper returning officer in Scotland, has been 
held a false return, and the under-sheriff offending com- 
mitted. Sim. 181, 182. 
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writ within fifty-two days after the teste, or if a special return 
be made, the party grieved may petition the house against 
the same; and a committee shall determine whether any, and 
which of the persons named in such petition, ought to have 
been returned, or whether a new writ ought to issue; and 
the house shall give the necessary orders. And for any 
offence against this statute, the returning officer is made lia- 
ble to a prosecution by information or indictment. And if 
any returning officer shall wilfully delay, neglect, or refuse 
duly to return a person elected, such person, on the determi- 
nation of a committee in his favour, may sue the returning 
officer, and recover double damages, See 25 Geo. 3, c. 84, 

11, 14, 

B Wen the right of election is doubtful, and consequently 
it is uncertain what candidates are duly elected, the return- 
ing officer may, and for his own safety ought to, make a 
double return.” But this must be done upon the returning 
officer's own judgment, not upon the agreement of the par- 
ties. If two or more sets of electors make each a return of 
a different member, (which is called a double election,) that 
return only which the returning officer, to whom the sherift’s 
precept was directed, has signed and sealed, is good. And 
the members by him returned shall sit until displaced on pe- 
tition. Sim. 184. By the Irish Act, 35 Geo. 3. c, 29, the 
returning officer (even though not otherwise qualified to vote) 
must in case of an equality of votes at the poll give his casting 
vote, and make a return, 

Where a false return, or a double return, is made, it may 
be amended at the bar of the house. The former either by 
taking the return off the file, if made by an illegal returning 
officer, and annexing to the writ the real return delivered by 
the legal officer to the clerk of the crown. Where the chris- 
tian name of the party returned is mistaken, it may be 
rectified; sometimes the amendment is made by erasure of 
the endorsement of the wrong name, and every thing belong- 
ing to it, and by a substitution of the right name, Ponai ly 
the returning officer himself used to amend the return; but 
now it is usually done by the clerk of the crown, The double 
return is amended by taking one off the file. When the re- 
turn is made, in order to preserve it free from dispute, the 
clerk of the crown is directed to enter it, whether a single or 
double return, in a book to be kept for that purpose in his 
office, within six days after the return: and no amendment 
or alteration must be made by him or his deputy, or other, of 
the return, except by order of the house; and such book, or 
a copy thereof, is directed to be sufficient evidence of the 
return, in any action to be brought upon that statute; and 
for any default or omission in such particulars, or for certi- 
fying any person returned who was not returned, the clerk of 
the crown is liable to a penalty of 5000. to the party grieved, 
and forfeiture of his office. 7 & 8 W. 3. c. 7. made perpetual 
by 12 Ann, st. 1. c. 15. 

In double returns, it has been formerly a general practice 
in the House of Commons, that neither one nor the other 
should sit in the house until it be decided. In the year 1640 
two returns were made for Great Marlow, and in both inden- 
tures one person was returned, and he was admitted to sit, 
but the others ordered to withdraw until the question was 
determined. And in the same year, it was ordered, that 
where some are returned by the sheriff, or such other officer 
as by law hath power to return, and others returned by pri- 
vate hands; in such case, those returned by the sheriff, or 
other officer, shall sit until the election is quashed by the 
house. Ordinan. 1640. If one be duly elected, and the 
sheriff, &c. return another, the return must be reformed 
and amended ; and he who is duly elected is to be inserted, 
ve the election is the foundation, and not the return, 4 Inst, 
49. 

Double returns are to be determined before double elec- 
tions ; and the return immediately annexed to the writ must 
be first heard. Sim, 184, n, 
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In an action on the case, the plaintiff declared that h 
duly elected a member of parliament for such a boro 
that the defendant returned two other persons ; and 

etitioned the House of Commons, and was adjudged t05 
hay elected, and his name ordered to be inserted in thet” 
and the name of the other to be razed out: the pe 
a verdict; but it was adjudged, in arrest of judgments! 
this declaration was not founded on the 7 & 8 W. 3 
because that statute gave an action where there was i 
before ; therefore the Kertaan be made agreeable to inw 
not being done, defendant had judgment. 2 Salk. 504, 
court will not meddle in an action upon a double return © 
it is determined in parliament. Zulw. 88, And it hath b 
holden, that for a double return, no action lay, befo 
statute 7 & 8 W. 3. c. 7. because it is the only met 
sheriff had to secure himself; and when the right was d 
in parliament, then one indenture was taken off the 
that it is not then a double return; neither can 
have an action for a false return, for the matter may Pi 
termined in the house whether true or false; and it “ai 
will be an inconvenience in contrary resolutions, 
should determine one way, and the courts at law x 
but after a dissolution the action may lie for a false rem y 
for then the right cannot be determined in parliamen! 
Salk. 50: 

A double return is the same as a false return, a he 
on the case; in both it is grounded on the falsity 3 
is another reason why this action will not lie for a doud 
turn, viz. because the law doth not take notice © 
return; it is only allowed by the usage of pale 
case wherein the proper officer cannot determine 
chosen; therefore, when he doubts, he makes a dow); 
turn, and submits the choice to the determination ig 
House of Commons, and if that house admit such ny 
and make determinations on them, it will be hard for 
to subject a man to an action only for submittiny facts 
determined by a court, which hath a proper jut 
determine it. 2 Lev. 114. 
A member elected and returned for several 
make his choice for which place he will serv 
not, by the time which the house shall appoint, 
determine for what place he shall continue a mi « 
writs shall go out for the other places. 

The proceedings on elections in Ireland are re 
the Irish acts 35 Geo. 3. e. 29; 87 Geo. 3. 0. 473 © 



































in an action brought by one Ashby, a burgess of A 
against White § al. constables of the said borong ion 
fusing to receive the plaintiff’s vote in the elec 
member of parliament; the plaintiff had a verdict 
damages ; but the judgment was arrested by the on 
three judges, against Holt, C. J. viz. that the ae 
maintainable, because the constables acted as judge i, 
not receiving the plaintiff's vote is damnum sine Ja] h 
when the matter comes before the house, his vote he 
ceived ; that the right of electing members to baht if 
ment is to be decided in parliament, and the plait. 
petition the house for that purpose; and after ? 
mined there, he may then bring his action ant, ig votei 
Holt, C. J. contra; That the plaintiff had a right ya 
freeholder has a right to vote by reason of his ier j 
it is a real right, and the value of his freehold W' 
terial till the 8 Hen. 6, which requires it to Arndis 
annum ; that as it is ratione liberi tenementi n Coige 
in ancient boroughs, they have a right to vote r% fi 
; and in cities and corporations, it is rationé 
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and a personal inheritance, vested in the whole © 
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to be used by the particular members; that this is a 
le privilege, which entitles the subject to a share in the 
Tight ment and legislature; and that if the plaintiff hath a 
$ t, he must have a remedy to assert that right, for want of 
right and want of remedy is the same thing; that refusing to 
E the piiris vote is an injury, and every injury im- 
fem a damage; and that where a parliamentary matter 
Com! it) incidentally, to an action of property in the King’s 
the rt, it must be determined there and not in parliament; 
fo patliament cannot judge of the injury, nor give damages 
and, 





















plaintiff, and he hath no remedy by way of petition ; 
j paring to this opinion of Holt, the judgment of the 
three judges was reversed, upon a writ of error brought 

Tecos House of Lords; who ordered that the plaintiff should 
amg et his damages assessed by the jury. See Bro. P. C. 
also 1 Salk. 19 ; 6 Mod. 45; 8 Salk. 17; 8 St. Tri. 89; 
524; Ld. Raym. 938; Raym. Ent. 479. 
determination occasioned much disturbance in both 
one’ Of parliament; and on the 25th of January, 1704, the 
a of Commons resolved itself into a committee on the 
ness; and, after a very long and animated debate, came 
solutions ; importing, that the Commons of England, 
fi lament assembled, had the sole right to examine and 
tmine all matters relating to the right of election of their 
Members; and that the right was not determinable else- 

OE elon Lhat the practice of determining the qualifications 
Affe" in any court of law, would expose all returning 
pense to a multiplicity of vexatious suits and insupportable 
isda, and subject them to different and independent 
“Hime cons, as well as to inconsistent determinations in the 
“Of prè Without relief, That Ashby was guilty of a breach 
torft'Vilege, as were all persons bringing actions, and all at- 
Hore atl eer eanits at daerjaolictiog’ 
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ies, solicitors, counsel 

[psecrting, or pleading in ‘any case of the same nature, 
ite folutions, signed by the clerk, were fixed upon the 
esolo estiminster Hall, The lords, on their part, passed 
‘the aot in support of their judgment, copies of which and 
“Ener itself were sent by the lord keeper to all the sheriffs 
tesp, S aNd, to be circulated through all the boroughs of their 
Nye me counties, See Bro. P. C. title Action. Smollett’ 

a rh lee. 8 











iy cevera Persons were, in the next session, committed to 
org Under a warrant signed by Robert Harley, speaker 
Bing ouse of Commons, for prosecuting actions at law 
Tefige (Re constables of the borough of Ailesbury, who 
Parlin, 2 take their votes at the election of members of 
li 
nent, &e, 


18 of th ; 
Writs he house ; 








` vere, held, 
serib, 


ight of action against a returning 

fusing a vote, was intended to have been decided 

error, to review the judgment of the Court of 

Some doubt was entertained whether such writ 
3 Salk. 504, 









tds addressed the queen, requesting her to issue the 
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writs of error demanded, upon the refusal of the K, B. 
to discharge the parties committed by the House of Com- 
mons. The queen answered that she should have granted 
the writs of error desired by them, but finding an absolute 
necessity of putting an immediate end to the session, she 
was sensible there could be no further proceeding upon them. 
The meaning of this could only be, that as by a prorogation of 
pavliarmentall eonnditmente by orderi EA Ease Si 
are determined, the parties would stand in no need of a 
habeas corpus. But the decision of a great constitutional 
question was thus prevented. 

The determination in Ashby and White has never since 
been disputed. 

The question, as to the power of the House of Commons 
to commit for a contempt, was again brought before the 
Court of King's Bench in the Honourable Alex. Murray's 
Case, 1 Wils, 299 ; and before the Court of Common Pleas in 
the case of Brass Crosby. 3 Wils. 188; Black. Rep. 754, 
In both which it was ruled, according to the decision in Sal- 
keld, that a person committed by the House of Commons for 
a contempt, cannot be discharged by a court of common 
law. See Hobhouse’'s Case, 3 Barn. § Ald. 420; and see 
title Bail, IL 

The form and manner of proceeding upon petitions to the 
House of Commons, in cases of controverted elections, was 
regulated by 10 Geo. 3. c. 16; (made perpetual by 14 Geo. 3. 
c, 15.) An excellent law best known by the name of Grenville's 
Act; and it has been much improved by the 11 Geo. 3. ¢, 
42; 25 Geo. 3. c. 84. § 10—12; 28 Geo. 3. c. 52; 32 Geo, 
3. c. 1; 36 Geo. 3, c, 59; 42 Geo. 3. c, 84; (made perpetual, 
47 Geo. 3. st. 1. e. 13) 58 Geo. 3. c. 71. These statutes are 
now consolidated into one act with considerable amendments, 
9 Geo, 4. e, 2. 

By this statute any person claiming to vote, or claims to 
be returned, or being a candidate, may present a petition, 
complaining of an undue election: but’ one subscriber to the 
lesn must within fourteen days enter into a recognizance 
himself in 10007, with two sureties in 5002. or four in 2502. 
to pay the costs of witnesses, clerks, officers of the house, 
clerks, &c. which costs are to be taxed under direction of 
the speaker. The house shall appoint some day and hour 
for the consideration of the petition, and shall give notice to 
the petitioners, and the sitting members, &c. to attend the 
bar of the house on that day by themselves, their counsel or 
agents ; this day, however, may be altered, but notice shall 4 
be given of the new day appointed, and if the petitioners do 
not attend, the petition shall not be proceeded in, On the 
day fixed, if 100 members do not attend, the house shall 
adjourn from day to day, (except Sundays, Christmas-day, 
and Good Friday,) till there shall be 100 members present to 
take the petition into consideration; and on such day the 
house shall not proceed to any other business, previous to 
reading the order of the day for taking the petition into con- l 
sideration, except swearing in members; receiving reports l 
from committees ; amending a return ; attending his majesty, 
or a commission, in the House of Lords; receiving messages 1 
from the lords; proceeding in the prosecution of an im- 
peachment before that house; or proceeding upon the order 
of the day for the call of the house ; and making other orders 
for enforcing the attendance of members. Č 

If on summoning and counting the members, 100 are pre- 
sent, the parties, their counsel or agents attend the bar, and 
the door is locked. The order of the day is then read, 

The names of all the members belonging to the house are 
then put into six boxes or glasses in equal numbers, (such 
names having been previously written on slips of paper by 
the clerk, and put into a box by him in the presence of the 
speaker, and the speaker having sealed the box, and affixed 
his written attestation,) and the clerk shall draw a name from 
each of the glasses in rotation, which name shall be read by 
the speaker, and in this manner they proceed till thirty-three 
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such names of members present are collected. Members 
who have voted at the election in question, or who are 
petitioners or petitioned against, or who have served on a 
committee, which has reported on a right of election peti- 
tioned against, cannot serve: and persons who are sixty 
years of age, or who have served before, are excused, if 
they require it; and others, who can show any material rea- 
son, may also be excused by the indulgence of the house. 
After thirty-three names are so drawn, lists of them shall be 
given to the respective parties ; who shall withdraw, and 
shall alternately strike off one (the petitioners beginning) till 
they are reduced to eleven, and these eleven constitute the 
select committee. If there are three parties they shall alter- 
nately strike off one, the order in which the parties shall 
strike off to be determined by lot, The members of the 
committee shall then be ordered by the house to meet within 
twenty-four hours; and they cannot adjourn for more than 
twenty-four hours, except over Sunday, Christmas-day, and 
Good Friday, without leave of the house ; and no member of 
the commons shall absent himself without the permission of 
the house. And the committee shall not sit till all the mem- 
bers to whom leave has not been granted have met, and if all 
do not meet within one hour of the time appointed, a further 
adjournment shall be made, and the cause reported to the house, 
If more than two members are absent on any account, the 
committee are to adjourn. If committee reduced by death 
or otherwise to less than nine, for three sitting days, it is 
dissolved, and another must be appointed, unless they have 
sat for business fourteen days, in which case they may pro- 
ceed with eight members. All the fifteen members of the 
committee take a solemn oath, in the house, that they will 
give a true judgment according to the evidence; and every 
question is determined by a EGA The committee may 
send for witnesses, papers, and records, and examine wit- 
nesses upon oath, a power which the House of Commons 
does not possess; and if they report that the petition or 
defence is frivolous or vexatious, the party aggrieved shall 
recover costs. On. the close of the whole business, the com- 
mittee report their determination to the house; who order 
the return to the writ to be amended accordingly, if neces- 
sary, or a new writ to be issued, and the determination to be 
carried into execution, and thus the election is definitively 
decided. 

When the committee's decision has turned on the right of 
election in any place, any person, within six months after the 
report, may petition to be admitted to oppose the right de- 
clared valid; and within twenty-one days after the expir: 
tion of the six months, a day and hour shall be appointed for 
considering the same, and notice given to all the parties; but 
if no such petition presented within such time, the judgment 
of the committee shall be final and conclusive. § 51. Notice 
of the day and hour appointed is to be inserted by the speaker 
in the Gazette. § 52, At the time appointed for considering 
the petition, the house shall appoint a committee in the same 
manner as the committees before mentioned; and the deter- 
mination of the committee of appeal shall be final, and en- 
tered on the journals. All the regulations, powers, and 
authorities, applying toelection committees, are to apply to 
the committees of appeal. 

By the Reform Act, § 70. upon any petition complaining 
of an undue election or return, any petitioner or person 
ah a such election or return, may impeach the correct- 
ness of the register of votes, by proving that the name of any 
person who voted at the election was improperly inserted or 
retained therein by the revising barrister ; or the name of any 
person who tendered his vote at such election was improperly 
omitted; and the select committee appointed for the trial of 
such petition shall alter the poll taken at such election ac- 
cording to the truth of the case, and report their decision to 
the house, who shall carry such determination into effect, and 
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the return be amended, or the election declared void, at 
register corrected, or such other order made as the 
shall deem fit. a 
By 42 G. 3. c. 106, amended by 47 G. 3. st, 1. & 14.10 
regulating the trial of controverted elections of mi 
elected for Ireland, &e. the regulation of the existing B 
acts are extended to petitions on Irish elections, with 
amendments as the circumstances of the place and di 
of such elections required. Among these the most M 
tant are, that the committee are empowered, on applicati 
of either of the parties, to make an order for appomllt 
commissioners in Ireland, to take evidence there as to AM 
matter which may be assigned and liraited by the comm 
on such appointment. The chairman of the committee 
issue his warrant to the commissioners to proceed accord’ 
ly; and then the committee shall adjourn—Directions 
given, as to the mode in which the commissioners shall P 
ceed in taking the evidence; and when that is done, 
commissioners are to transmit one copy thereof to the 
of the crown in Ireland, and another to the speaker © 
House of Commons, who thereupon shall issue his wa 
for the committee to re-assemble within one month, OF 
the 60 Geo. 3. c. 7.) if the house are at that time adjourn 
then within one month after the day to which they are i 
journed ; which committee shall proceed to decide om 
merits of the petition, determining all matters referre 
commissioners, according to the evidence taken an 
mitted by them. ‘The committee may send for papers P 
duced before the commissioners ; but cannot enter into 
new evidence on the facts referred to the commissioners: 
In the case of a petition on an election for Down 
where a warrant for a commission had issued, and the 
tioner was desirous of withdrawing his petition, 
was found necessary to avoid the warrant, and 
committee to proceed to a decision. See 55 G. 3, c. 98° 


































VIL. Tue mode of making laws is much the same 12” 
houses. It is proper previously to premise that for des) 
of business each house of parliament has its speaker. 
speaker of the House of Lords, whose office it is to PY ig 
there, and manage the formality of business, is the lord4g 
cellor, or keeper of the king's great seal, or any other “E 
pointed by the king’s commission: and, if none be 
pointed, the House of Lords (it is said) may elect ; aní 
stance of that nature has occurred in the Trish House of wa 

‘The speaker of the House of Commons is chosen by 
house ; but must be approved by the king. This point 
not to’ have -been:eetled tilly £. D, 1679, when the 
elected Sir Edward Seymour, after the nomination 0! 
person by the court, ‘This produced a conflict, which F 
nated, after a short prorogation, by the election of a thi 
son; with an understanding that the virtual election 
the house, and only a nominal approval in the crow? 
Burnett's History, Oxford Edition, 1823; ii, 1955 
Dwarris on Stat. 59. 












Beant 
tions. Int 


mons at that time. 

Peter de Montford, 44 H. 3, when the lords and © 
sat in several houses, or at least gave their assents 
Lex Constitutionis, 162. c 
Hume is mistaken, who says that Peter de la Merêr 
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ne first parliament of Ric. II. was the first speaker of the 
mons. Vol. 3, p. 8, And in the rolls of parliament, 51 
8. No, 87. it appears, that Sir Thomas Hungerford, cheva- 
ipae avoit les parolles des communes en cest parlement, 
the king, in the name of the commons, in that 
© year, to pray that he would pardon several persons 
Ohad been convicted on impeachments. And there he is 
ing, Mentioned as if his office was a novelty. 1 Comm. 181, 














2, was the first speaker who 
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gus Cay rave, 
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Biren, ° Morty is declared by votes openly and publicly 
the House of Commons the speaker never votes (unless 
mittee) except when there is an equality without his 
& Vote, which in that case creates a majority of the 
A but the speaker of the House of Lords has no cast- 
e, his vote being connected with the rest of the 
and in the case of an equality, the non contents, or 
Yoices, have the same effect and operation as if they 
pct amajority, Lords’ Journ, 25 June, 1661. 
in ouse of Lords in Ireland observed the same rule, 
eases of equality semper præsumitur pro negante, Ld. 
Meals a105; Hence the ore in putting the question, on 
and writs of error, was this; “Is it your lordships’ 
if’, Mat this decree ‘or judgment should be reversed?” 
the 
lin 


























Pe kere equal, the judgment of the court below 

aed. Tb, ii. 81. 
ime tt may not be improper to remark, that there is no 
he Voice in courts of justice; but in the superior courts, 
l Causses are equally divided, there is no decision ; and 
fie, 1s continued in court till a majority concur; which 
4 ‘ently do by consent merely for the purpose of send- 
Suse, by appeal, to a higher jurisdiction. At the 
ihe justices, in case of equality, ought to respite the 
ter ie’ ReXt session ; but if they are equal one day, and 
E negi duly brought before them on another day in the 
Idan ns, and there is then an inequality, it will amount 
as ong ty, A" all the time of the session is considered 
le vote of ‘ay. A casting vote sometimes signifies the 
ity; a 4 person who never votes but in the case of an 
With thectimes the double vote of a person who first 
Ae rest, and then, upon an equality, creates a ma~ 
pore wig a second vote. A casting vote neither exists 
te op oe nor elsewhere, unless it is expressly given by 
i arter ; or what is equivalent, exists by immemo- 

> 1 Comm, 181. in n. } 









































eot to other formalities in the two houses it may 
s there are no places of precedency in the House 
as there are in the House of Lords; only the 
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speaker has a chair or seat fixed towards the upper end, in 
the middle of the house; and the clerk, with his assistant, sits 
near him at the table, just below the chair. The members of 
the House of Commons never had any robes, as the Lords 
ever had, except the speaker and clerks, who in the house 
wear gowns, as professors of the law do during term time, 

No knight, citizen, or burgess of the House of Commons, 
shall depart from the parliament without leave of the speaker 
and commons assembled ; and the same is to be entered in 
the book of the clerk of the parliament. 6 Hen. 8. c. 16. 
And in the 1 & 2 Phil. & Mar. informations were preferred 
by the attorney-general against thirty-nine of the House of 
Commons for departing without licence, whereof six sub- 
mitted to fines; but it is uncertain whether any of them were 

paid. 
F Calling the house is to discover what members are absent 
without leave of the house, or just cause; in which cases 
fines have been often imposed, Ön the calling over, such of 
the members as are present are marked; and the defaulters 
being called over again the same day, or the day after, and 
not appearing, are summoned or sent for by the serjeant-at- 
arms. Lex Constitutionis, 159, 

Forty members are requisite to make a House of Commons 
for despatch of business; and the business of the house is 
to be kept secret among themselves. In the 29d year of 
Queen Elizabeth, Arthur Hall, Esq. member of arliament, 
for publishing the conferences of the house, and writing a 
bank which contained matters of reproach against some par- 
ticular members, eaopslary to the general authority, power, 
and state of the house, and prejudicial to the validity of the 
proceedings, was adjudged by the commons to be committed 
to the Tower for six months, fined 5002. and expelled the 
house, But the speaker of the House of Commons, accord- 
ing to the duty of his office, as a servant to the house, may 
publish such proceedings as he shall be ordered by the com- 
mons assembled ; and be cannot be liable for what he does 
that way by the command of others, 
sons are liable, 

All bills, motions, and petitions, are by order of Pes 
ment to be entered on the parliament rolls, although they 
are denied, and never proceed to the establishment of the 
statute, together with the answers. Lea Constitutionis, 154, 

The speaker of the House of Commons is not allowed to 
persuade or dissuade in passing a bill, only to make a short 
narrative of it; opening the parts of the bill, so that all may 
understand it ; if any question be upon the bill, he is to ex- 
ee but not enter into argument or dispute, When Mr. 
Speaker desires to speak, he ought to be heard without in- 
terruption ; and when the Peas stands up, the member 
standing up is to sit down; if two stand up to speak to a 
bill, he who would speak against the bill, if it be known, is to 
he first heard; otherwise he who was first up, which is to be 
determined by the speaker ; no member is to be taken down 
unless by Mr. Speaker, in such cages as the house do not 
think fit to admit; and if any person speak impertinently, 
or besides the question, the speaker is to interrupt him, and 
know the pleasure of the house whether he shall be further 
heard ; but if he speaks not to the matter, it may be mode- 
rated; and whosoever hisses or disturbs any person in his 
speech, shall answer it at the bar of the house, 

In enacting laws and other proceedings in parliament the 
lords give their voices in their house, from the puisne lord 
seriatim, by the word Content, or Not Content: the manner 
of voting in the House of Commons is by Yea and No; and 
if it be difficult to determine which are the greater number, 
the house divides, and four tellers are appointed by the 
speaker, two of each side, to number them, the Ay's going 
out, and the No’s staying in; and thereof report is made to 
the house. When the members of the house go forth, none 
is to stir until Mr. Speaker rises from his seat, and then all 
the rest are to follow after. 
2P 


unless those other per- 
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To bring a bill into the house, if the relief sought by it is 
of a private nature, it is first necessary to prefer a petition, 
which must be presented by a member, and usually sets forth 
the grievance desired to be remedied. This petition (when 
founded on facts that may be in their nature disputed) is 
referred to a committee of members, who examine the matter 
alleged, and accordingly report it to the house; and then 
(or otherwise upon the mere petition) leave is given to bring 
in the bill. In public matters the bill is brought in upon 
motion made to the house, without any petition at all. For- 
merly all bills were drawn in the form of petitions, which 
were entered upon the parliament rolls, with the king's 
answer thereunto subjoined, not in any settled form of words, 
put as the circumstances of the case required; and at the 
end of each parliament the judges drew them into the form 
of a statute, which was entered on the statute rolls. (See, 
among numberless other instances, the articuli cleri, 9 Edw. 2.) 
In the reign of Henry V. to prevent mistakes and abuses, 
the statutes were drawn up by the judges before the end of 
the parliament; and in the reign of Henry VI. bills in the 
form of acts, according to the modern custom, were first 
introduced. 

It appears that prior to the reign of Henry V. it had been 
the practice of the kings to add and enact more than the com- 
Fiioumetitionedlfor, in consequence of thisitHetelis aren 
memorable petition from the commons, an. 2 Hen. 5. which 
states, that it is the liberty and freedom of the commons 
that there should be no statute without their assent, consi- 
dering that they have ever been assenters as well as peti- 
tioners; and therefore they pray that for the future there 
may be no additions to, or diminutions from their petitions, 
And in answer to this the king granted that from thenceforth 
they should be bound in no instance without their assent, 
saving his royal prerogative to grant and deny what he pleases 
of their petitions. Ruf. Pref. xv. Rot. Parl. 2 Beil 
No, 22. 

‘Any member may move for a bill to be brought in, except 
it be for imposing a tax, which is to be done on a report from 
a committee of the whole house; and leave being granted, 
the person making the motion, and those who second it, are 
ordered to prepare and bring in the same. 

Public bills or acts of parliaments are commonly drawn, 
such as relate to taxes, or. other matters of government, by 
the several public boards, according to their respective juris- 
dictions; others by such members of the House of Commons 
as are most inclined to effect the good of the public, particu- 
larly in relation to the bill designed, taking advice thereupon; 
and acts for the revival, repeal, or continuance of statutes, or 
other legal matters, are penned by lawyers, members of the 
house, appointed for that purpose. 

The persons directed to bring in the bill present it in a 
competent time to the house, drawn out on paper, with a 
multitude of blanks, or void spaces, where any thing occurs 
that is dubious, or necessary to be settled by the parliament 
itself, (such, especially, as the precise date of times, the 
nature and quantity of penalties, or of any sums of mone 
to be raised,) being indeed only the skeleton of the bill. 
In the House of Lords if the bill begins there, it is (when 
of a private nature) referred to two of the judges, to ex- 
amine and report the state of the facts alleged, to see that all 
necessary parties consent, and to settle all points of technical 
propriety. This is read a first time, and at a convenient 
distance a second time; and after each reading the speaker 
opens to the house the substance of the bill, and puts the 

nestion whether it shall proceed any farther. The intro- 

ucing of the bill may be originally opposed, as the bill itself 
may at either of the readings ; and ifthe opposition succeeds 
the bill must be dropped for that session, as it must also, if 
opposed with success, in any of the subsequent stages. But 
it is not unusual to introduce a rejected bill under a new 
form and title, 
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After the second reading it is committed, that is, 
to a committee, which is either selected by the house 
matters of small importance, or else upon a bill of can 
quence the house resolves itself into a committee of the 

A committee of the whole house is co e, 
every member; and to form it the speaker quits the 
(another member being appointed chairman,) and may 
and debate as a private member. 






In these committees 
bill is debated clause by clause, amendments made, the bla 
filled up, and sometimes the bill entirely new mode 
After it has gone through the committee the chairman 
it to the house with such amendments as the committee 
made; and then the house reconsiders the whole bill 
and the question is repeatedly put upon every clause 
amendment. When the house ath agreed or dis 

the amendments of the committee, and sometimes ai 
amendments of its own, the bill is then ordered to 
(see or written in a strong gross hand, on one Or 
long rolls or presses of parchment sewed together. 
this is fi shed it is read a third time, and amendi 
sometimes then made to it; and if a new clause be 
is done by tacking a separate piece of parchment on 
which is called a rider. gain O] 











The speaker then a 
contents, and, holding it up in his hands, puts the qu 
whether the bill shall pass, If this is agreed to, the 
it is then settled, which used in ancient times to be a £ 
one for all the acts passed in the session; distinct tit 
each chapter were not introduced with much regularity ? 
the time of Henry VII. One of the members is dire 
carry the bill to the lords, and desire their conc! of 
who, attended by several more, carries it to the bar 4 
house of peers, and there delivers it to their speaker "E 
comes down from his woolsack to receive it, | 

It there passes through the same forms as in the? 
house, (except engrossing, which is already done) & 
rejected, no more notice is taken, but it passes sub sintii 
Pta unbecoming altercations. But if it is agreed t0 
lords send a message by two masters in chancery, 
matters of high dignity or importance, by two of the Jn 
that they have agreed to the same; and the bill ren 
the lords, if they have made no amendment to it: 
any amendments are made, such amendments are sent 
with the bill to receive the concurrence of the com 
the commons disagree to the amendments, a 
usually follows between members deputed from ea 
these meet in the painted chamber, and debate the } 
and for the most part settle and adjust the difference? j 
both houses remain inflexible, the is dro) a 
commons agree to the amendments; the bill is sent Pansi 
the lords by one of the members, with a mess tone 
them therewith. ‘The same forms are observ 

of Lords: 


house of peers to wait the royal assent; except 
of a bill of supply, which, after receiving the coni 
the lords, is sent back to the House of Commons 
Journ. 24th July, 1660. pil 
Ifany debate happens on the first readin of il si 
speaker puts the question whether the same sl Ih ts fi 
cond reading, and sometimes upon motion 4] 
for it; for public bills, unless upon extraordinary. 
are seldom read more than once a day, the mem 4 
allowed convenient time to consider of them: 1 








p h - 4 h ed 
said against a bill, the ordinary course is to proce 

a question ; but if the bill be general disliked, Ki 
is sometimes put, whether the bill shall be reja 

be rejected; it cannot be proposed any more 
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à bill hath been read a second time, any member may 
to have the same amended; but no member of the 
e ìs admitted to speak more than once in a debate, ex- 
i the bill be read more than once that day, or the whole 
louse is turned into a committee; and after some time spent 

the speaker, collecting the sense of the house, 














tes, 
“ted 

wees the same to a question, which he submits to the 
l is put to the vote; and a question is to be put, 
the bill is so read a second time, whether it shall be 
mitted? The chairman of the committee makes his re- 
saa a bill at the side bar of the house, reading all the 
tions made, and then delivers the same to the clerk of 
Parliament, who likewise reads all the amendments, and 
Ker puts the question, whether they shall be read a 
mee time? And if that be agreed unio, he reads the 
ndments himself, and puts the question, whether the bill 
mended shall be engrossed, and read a third time some 
day? In the House of Lords, if a bill be not com- 
then it is to be read a third time, and the next ques- 
to be for its passing; and on the third reading of the 
a any member may speak against the whole bill to throw 
e mns, or for amendment of any clause, Prac. Solic, 
+ 897, 898, 
ù cases of private bills, when the petition is read, and 
e given to bring in the bill, the persons concerned and 
ted by it may be heard by themselves or counsel at the 
Or before the committee, to whom such bill is referred; 
the p> S88¢ of a peer, he shall be admitted to come within 
eat of the House of Commons, and sit covered on a stool 
ke same is debating, And after counsel are heard 
the piy Sls and the house is satisfied with the contents of 
goes through the several forms, 
„foll information as to the manner of passing public 

vate bills, see 1 Dwarris on Statutes; 112. 
Ti assent may be spea two ways: 1, In person 
e king comes to the House of Peers in his crown and 
poes, and sending for the commons to the bar, the 
prall the bills that have passed both houses are read, 
;« king’s answer is declared by the clerk of the parli: 
ly ‘orman-French ; a badge, it must be owned, (now the 
ie Temaining,) of conquest, and which one could wish 
‘4 fall into total oblivion, unless it be reserved as a 
Memento to remind us that our liberties are mortal, 

k en once destroyed by a foreign force, 
t to a public bill, the clerk usuall; 
The king wills it so to be 
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Le roy s'avisera correspond to the phrase for- 





heir judgment ; viz. Curia advisare vult. And 
i ittle ‘doubt but originally these words implied 
tent in the king to take the subject under con- 







sd couris of justice, when they required time to 
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sideration ; and they only became in effect a negative when 
the bill or petition was annulled by a dissolution before the 
king communicated the result of his deliberation; for in the 
rolls of parliament the king sometimes answers that the peti- 
tion is unreasonable, and cannot be granted ; sometimes he 
answers, that he and his council will consider of it; as in 
Rot. Parl. 87 Edw. 3. No. 33. 

This prerogative of rejecting bills was exercised to such 
an extent in ancient times, that D'Ewes informs us that 
Queen Elizabeth, at the close of one session, gave her assent 
to twenty-four publie and nineteen private bills; and at the 
same time rejected forty-eight, which had passed the two 
houses of parliament. Journ, 596, The last time it was 
exerted was in the year 1692, by King William III. who at 
first refused his assent to the bill for triennial parliaments ; 
but was prevailed upon to permit it to be enacted two years 
afterwards. De Lolme, 404. 

By § 3, 4. of 33 Hen. 8, c. 21. which was passed to attaint 
Queen Katherine of treason, it was enacted that the king's 
assent by letters-patent under his great seal, signed with his 
hand, and notified in his absence to both houses assembled 
together in the Lords’ House, ever was and should be of like 
force as if given by the king in person, 

When the bill ‘has received the royal assent in either of 
these ways, it is then, and not before, a statute or act of 
parliament, and is placed among the records of the kingdom ; 
Diert -neciling no f#xzul. promulgation eoygiea UNATOA 
a law, as was necessary by the civil law with regard to the 
emperor's edicts; because every man in England is, in judg- 
ment of law, party to the making of an act of parliament, 
being present thereat by his representatives. However, a 
copy thereof is usually printed at the king's press for the 
information of the whole land. And formerly, before the 
invention of printing, it was used to be published by the 
sheriff of every county ; the king's writ being sent to him at 
the end of every session, together with a transcript of all the 
acts made at that session, commanding him, “ut statuta illa, 
et omnes articulos in eisdem contentos, in singulis locis ubi 
expedire viderit, public? proclamari, et firmiter teneri et ob- 
servari faciat.” And the usage was to proclaim them at his 
county-court, and there to keep them, that whoever would 
might read or take copies thereof; which custom continued 
till the reign of Henry VII. 3 Inst. 41; 4 Inst, 26. See 
further, tit. Statute, 

An act of parliament, thus made, is the exercise of the 
highest authority that this kingdom acknowledges upon 
earth. It hath power to bind every subject in the land, and 
the dominions thereunto belonging; nay, even the king 
himself, if particularly named therein, And it cannot be 
altered, amended, dispensed with, suspended, or repealed, 
but in the same forms and by the same authority of parlia- 
ment; for it is a maxim in law, that it requires the same 
strength to dissolve as to create an obligation. It is true 
it was formerly held, that the king might in many cases 
dispense with penal statutes. inch. L. 81, 234; Bacon, 
STRE re by 1 W. §& M. st. 2. c. 2, it is 
declared, that the suspending or dispensing with laws by 
regal authority, without consent of parliament, is illegal; 
as has already been repeatedly noticed. See King. 





VIII. Ax adjournment is no more than a continuance of 
the session from one day to another, as the word itself 
signifies ; and this is done by the authority of each house 
separately every day; and sometimes for a fortnight or 
month together, as at Christmas or Easter, or upon other 
particular occasions. But the adjournment of one house is 
no adjournment of the other. 4 nsf. 28. It hath also been 
usual, when his majesty hath signified his pleasure that both 
or either of the houses should adjourn themselves to a cer- 
tain day, to obey the king's pleasure so signified, snd to ad- 
journ accordingly. Com. Journ. passim. Otherwise, besides 
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the indecorum of a refusal, a prorogation would assuredly 
follow, which would often be very inconvenient to both pub- 
lic and private business. For prorogation puts an end to 
the session ; and then such bills as are only begun, and not 
perfected, must be resumed de novo (if at all) in a subsequent 
session; whereas, after an adjournment, all things continue 
in the same state as at the time of the adjournment made, 
and may be proceeded on without any fresh commencement. 

A prorogation is the continuance of the parliament from 
one session to another, as an adjournment is a continuation 
of the session from day to day. This is done by the royal 
authority, expressed either by the lord chancellor in his ma- 
jesty’s presence, or by commission from the crown, or fre- 
quently by proclamation, 

At the beginning of a new parliament, when it is not in- 
tended that the parliament should meet, at the return of the 
writ of summoñs, for despatch of business, the practice is to 
prorogue it by a writ of prorogation; as the parliament 
called in 1790 was prorogued twice by writ; and the first 
parliament in the reign of Geo. III. was prorogued by four 
writs. On the day upon which the writ of summons is re- 
turnable, the members of the House of Commons who attend 
do not enter their own house, or wait for a message from the 
lords, but go immediately up to the House of Lords, where 
the chancellor reads the writ of prorogation; and when it is 
intended that they should meet upon the day to which the 
parliament is prorogued for despatch of business, notice is 
given by a proclamation. 1 Comm. c. 2. p. 187. inn, See 

iste 

Both houses are necessarily prorogued at the same time, 
it not being a prorogation of the House of Lords or Com- 
mons, but of the parliament. The session is never under- 
stood to be at an end until a prorogation; though, unless 
some act be passed, or some judgment given in parliament, 
it is in truth no session atall. 4 Inst. 28; Hale of Parl. 38; 
Hut. 61. And formerly the usage was for the king to give 
the royal assent to all such bills as he approved at the end 
of every session, and then to prorogue the parliament, though 
sometimes only for a day or two; after which all business 
then depending in the houses was to be begun again. Which 
custom obtained so strongly, that it once became a question, 
whether giving the royal assent to a single bill did not, of 
course, put an end to the session. And, though it was then 
resolved in the negative, yet the notion was so deeply rooted, 
that the 1 Car. 1. c. 7, was passed to declare, that the king’s 
assent to that and some other acts should not put an end to 
the session ; and even so late as the reign of Charles II. we 
find a proviso frequently tacked to a bill, that his majesty's 
assent thereto should not determine the session of parliament. 
12 Car. 2. c. 1; 22 & 28 Car. 2. c. 1. But it now seems to 
be allowed that a prorogation must be expressly made in 
order to determine the session. 

All orders of parliament determine by prorogation ; and 
one taken by order of the parliament, after their proroga- 
tion, may be discharged on an habeas corpus, as E 
a dissolution; but it was long since determined that the dis- 
solution of a parliament did not alter the state of impeach- 
ments brought by the commons in a preceding parliament. 
Raym. 120; 1 Lev. 384. See Impeachment. Cases of appeals 
and writs of error shall continue, and are to be proceeded on, 
in statu quo, &e. as they stood at the dissolution of the last 
parliament. Raym. 381. 

_ A prorogation of parliament is always by the king; and 
in this case the sessions must begin de novo. An adjourn- 
ment is by each house, and the sessions continues, notwith- 
standing such adjournment. 1 Mod. 242. By a proroga- 
tion of parliament there is a session; and every several ses- 
sion of parliament is in law a several parliament; though if 
it be only an adjournment, there is no session; and when a 
parliament is called, and doth sit, but is dissolved without 
any act passed or judgment given, it is no session of par- 
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liament, but a convention, 4 Inst, 27. If a parliamt 
assembled, and orders made, and writs of error broug 
the House of Peers, and several bills agreed on, but n 
signed; this is but a convention, and no parliament, oF 
sion of parliament; but every session in which the king 
a bill is a parliament; and so every parliament is a sessi 
1 Rol. Rep. 29; Hut. 61. 
The parliament from the first day of siting is called th 
first session of parliament, &e. Raym. 120, And the co 
of justice ex officio are to take notice of the beginning, 
rogation, and ending of every parliament; also of all 
statutes. 1 Lev. 296; Hob. 111. . 
On prorogation, such bills as have passed, not having 
ceived the royal assent, must fall; for there can be no# 
parliament, without consent of the lords and commons, 
the royal fat of the king, giving his consent personally, 
commission. Special acts have occasionally been passe 
prevent the effect of Prorogation of parliament, in cases) 
impeachment, &e. See 45 Geo. 3. c. 117 and 125. 
t was held generally, that the king could not summ 
parliament before the day to which it was last pro 
and that when a parliament was prorogued to a certain 
they did not meet on that day, unless it were particu 
declared, by the proclamation giving notice of the proro 
that they should meet for the despatch of business, ana Mw 
it had not been prorogued by such a proclamation, and it 
intended that parliament should actually sit, it was the 
blished practice to issue a proclamation to give notice Ti 
was for the despatch of valine! and this pros 
unless upon some urgent occasion, bore date at leas 
days te the meeting. 2 Hats, 239, Provisions 
meeting of parliament within fourteen days have bee?“ 
time’ to time made by the several militia acts. By the & 
ing acts, 42 Geo. 3, c. 90. for England; c. 91, for Si 
in all cases of actual invasion, or imminent danger of ity Am 
cases of rebellion or insurrection, the king having first 
municated the occasion to parliament, if sitting, AM 
parliament be sitting, having notified the occasion by 
mation, may order the militia to be called out and emi 
























142. 
By the 87 Geo, 3. c. 127. a permanent provision was 
duced, that whenever the king shall be pleased, by f 
of the privy council, to issue a proclamation that par 
shall meet and be holden for despatch of business, on l 
not less than fourteen days from the date of such P ‘and! 
tion, the same shall be sufficient notice to all persons, Sper 
parliament shall stand prorogued to the day and place 
declared, notwithstanding any former prorogation, oF M i 
or usage to the contrary. And by 39 & 40 Geo, 9:0 
provision is extended to the case of an adjournment 
ment, as well as a prorogation. ndil 
A dissolution is the civil death of the parliament į eT 
may be effected three ways ; first, by the king's Wigs 
penta either in person or by representation. 
ing has the sole right of convening the parliament, 8° 
is a branch of the royal prerogative, that he may (whe? 
pleases) prorogue the parliament for a time, oF 
period to its existence. If nothing had a right to 
or dissolve a parliament but itself it might happen o 
perpetual, And this would be extremely danger 
any time it should attempt to incroach upon the ©, 
ower: as was fatally experienced by the unfortumt ci 
harles the First ; who having unadvisedly passed shy 
continue the parliament then in being, till such My 
should please to dissolve itself, at last fell a sacı ji 
inordinate power which he himself had consentei 
them. It is, therefore, extremely necessary that 
should be empowered to regulate the duration o 
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by demise of the crown ; 

all continue, and ifsitting at the time of such demise, 

Uneaittely proceed to act for six months, and no longer, 

if pe, Omer prorogued or dissolved by the successor; and 

Progued, shall meet on the day of the prorogation, and 

{ox the remainder of the said six months, unless sooner 

tied, & 

a& of the dem 


tad 


parliament in being that had met 
» the last rece ag parliament should immediately 


Said act, 37 Geo, 3. c. 127. enacts, (§ 3.) that in case 
demise of the crown, subsequent to the dissolution or 
wot of a parliament, and before the day appointed by 
1S of summons for assembling a new parliament, in such 
tke last preceding parliament shall immediately convene 
ind pi &t Westminster, and be a parliament for six months, 
olved longer, as if the said rarlinnah had not been dis- 
the soo? Expired; subject to be dissolved or prorogued by 
By § 4. this proviso is extended to the case 
demise of a successor to the crown, within six months 
mt MUccession, without his having dissolved the parlin- 
shatter it shall have been dissolved, and before a new 
all have met. By § 5. in case of the demise of the 
"aot or after the day appointed by the writs of sum- 
amo *88embling a new parliament, and before such new 
Met shall have actually met, such new parliament shall 
be acy after such demise convene and sit at Westminster, 
disgo Lärliament for six months, and no longer, subject to 

5 &e, 
tine? à parliament may be dissolved or expire by length 
or if either the legislative body were perpetual ; or 
erly Ar the life of the prince who convened them as 
Tne į and were so to be supplied, by occasionally filling 
2 neies with new representatives; in these cases, if it 
x ith Corrupted, the evil would be past all remedy ; but 
t Terent Bodies succeed each other, if the people see 
i. Mhe nexe PROVE of the present, they may rectify its faults 
"arated t. A legislative assembly also, which is sure to be 
= “Bain, (whereby its members will themselves become 
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private men, and subject to the full extent of the laws which 
they have enacted for others,) will think themselves bound, in 
interest as well as duty, to make only such laws as are good. 
The utmost extent of time that the same parliament was al- 
lowed to sit, by the 6 W. § M. c. 2, was three years ; after 
the expiration of which, reckoning from the return of the first 
summons, the parliament was to have no longer continued. 
But by the 1 Geo. 1. st. 2. c. 38, (in order, professedly, to 
prevent the great and continued expenses of frequent elec- 
tions, and the violent heats and animosities consequent there- 
upon, and for the peace and security of the government then 
just recovering from the late rebellion,) this term was pro- 
longed to seven years ; and, what alone is an instance of the 
vast authority of parliament, the very same house, that was 
chosen for three years, enacted its own continuance for seven. 
So that, as our constitution now stands, the parliament must 
expire, or die a natural death, at the end of every seventh 
year, if not sooner dissolved by the royal prerogative; as it 
generally is, in the course of every five or six years, 

This Septennial Act has been termed an unconstitutional 
exertion of the authority of parliament; and the reason 
alleged is, that those who had a power delegated to them for 
three years only, could have no right to extend that term to 
seven years, But on this it has been observed, that it is not 
true in fact, as the argument is usually put, that a parliament 
chosen for three years continued themselves for seven, since 
it was only one part of the parliament, the House of Commons, 
which was chosen for any limited time; and the Septennial 
Act was the act of the whole legislature. 

When a parliament is dissolved, impeachments by the com- 
mons, appeals, or writs pending in parliament, do not abate 
by the dissolution, but the next parliament shall proceed upon 
them in the state in which they were left at the dissolution. 
Raym. 383. 





Partiamentum Dragoricum, A parliament held at Co- 
ventry, 38 Hen, 6. wherein Edward Earl of March (afterwards 
King’ Edward IV.) and many of the chief nobility were at- 
tainted, was so called; but the acts then made were annulled 
by the succeeding parliament. Holingshed's Chron. 

Paruiamentum Ixpocrorum, the Lacklearning Parlia- 
ment., A parliament held 6 Hen. 4. whereunto by special 
precept to the sheriffs in their several counties, no lawyer, or 
person skilled in the law, was to come, See tit. Parliament, 

L 2. 

Paxtiamentum Insanum. A parliament assembled at 
Oxford, anno 41 Hen. 3. so styled from the madness of their 
proceedings ; and because the lords came with armed men to 
it, and contentions grew very high between the king, lords, 
and commons, whereby many extraordinary things were 
done. 4 Inst. 

PartiAMentum Reticrosorum. In most convents they 
had a common room into which the brethren withdrew for 
conversation ; and the conference there had was termed Par- 
liamentum. Mat. Paris. The abbot of Croyland used to call a 
parliament of his monks, to consult about the affairs of his 
monastery ; and, at this day, the societies of the two Temples, 
or Inns of Court, call that assembly of the benchers or gover- 
nors, a parliament; wherein they confer upon the common 
EEE EII Srompt. Jurisd. 1. 

PAROCHIAL LIBRARY. See Library, 

PAROL, Word of mouth. See Agreement, Assumpsit, 
Fraud, Trust, Will. 

As to what things may be done by parol without deed, the 
following determinations may deserve notice. 

An use will not pass by parol without deed; but Chief 
Justice Pemberton said it would be a good trust or chancery 
use, if for money. 2 Show. 156, A parol release is good to 
discharge a debt by simple contract, Arg. 2 Show. 417. 

A promise merely executory on both parts; as if I pro- 
mise E 5s. if he goes to Paul’s, before B, goes, I may dis- 
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charge him, and so shall discharge myself of payment of the 
5s., for no debt was yet due, nor any thing executed on either 
side. 3 Lev. 238, An agreement in writing, since the statute 
‘of frauds and perjuries, may be discharged by parol. Vern. 
240. A rent assigned in lieu of dower may be by parol with- 
out deed, though it be a freehold created de novo ; and though 
a rent lies in grant; because this is not properly a grant, but 
an appointment. 12 Mod. 201. Lessee for years surren- 
dered to the lessor by parol reserving rent; adjudged this 
was a good reservation upon the contract, and that an action 
of debt would lie for the rent after the first day of payment 
incurred, though the reservation was by way of contract, and 
without any deed. 8 Salk. a 7. n 

Tf one has a bill of exchange, he may authorize another to 
indorse his name upon it, by parol; and when that is done, it 
is all one as if he had done it himself. 12 Mod. 564. See 
Bill of Exchange. 

‘An insurance was made from Archangel to the Downs, and 
from the Downs to Leghorn, but there was a parol agreement 
‘at the same time that the policy should not commence till the 
ship came to such a place, and it was held that the pee 
agreement should avoid (or defeat) the writing; cited per 
Holt, C. J, as adjudged in Pemberton's time. 2 Salk. 444, 
445, See Insurance. 

Ifa thing is granted by a writing, which is grantable by 
parol, it may be revoked by parol. Vide 10 Mod. 74. 

Deputation of an office is in its own nature grantable by 

ol; and therefore though it should happen to be granted 

y writing, yet since it is in itself grantable by parol, it may 
be revoked by parol. 10 Mod. 74. 

Panots, or pleadings, are the mutual altercations between 
the plaintiff and defendant; which at present are set down 
and delivered into the proper office in writing, though for- 
merly they were usually put in by their counsel ore tenus, or 
viva voce, in court, and then minuted down by the chief clerks, 
or prothonotaries; whence in our old law French, the plead- 
ings are frequently denominated the parol. 3 Comm. 293. 
See Pleadings. 

Parol is sometimes joined with lease, as lease parol, i. e. 
lease per parol, a lease by word of mouth, to distinguish it 
from a lease in writing. Cowell. 

Parot Annnst. Any justice of peace may, by word of 
mouth, authorize any one to arrest another who is guilty of 
a breach of the peace in his presence, &c. Dalt. 117. See 
Arrest. 

Panor pemvrner, A plea or privilege formerly allowed 
an infant sued concerning lands which came to him by descent; 
whereon the court gave judgment quod loguela predicta rema- 
neat, quousque the infant attained the age of twenty-one years. 
‘And where the age was granted on parol demurrer, (which 
might happen on the suggestion of either party, 3 Comm. 300,) 
the writ did not abate, but the plea was put sine die, until the 
infant was of full age ; and then there was a re-summons, 2 
Lill. Abr, 283; 2 Inst. 258; Rast. Entr. 363. 

Parol demurrer was allowed in some real actions, and might 
be founded on the non-age of either party, but since they have 
been abolished, with the exception of dower and quare impe- 
dit, there is now no real action in which, if still existing, 
it could be pleaded ; for ina writ of dower the heir never was 
allowed his age; for it was necessary that the widow's claim 
should be immediately determined, else she might want a 
present subsistence, 1 Roll. Abr. 137. Neither was it per- 
mitted an infant patron in a quare impedit, since the law held 
it necessary and expedient that the church should be imme- 
diately filled. 1 Roll. Abr. 138. 

In personal actions the privilege extended to the defendant 
only, and that in very few instances; and it appears to be 
altogether taken away by the 1 WW. 4. c. 47. § 10. which enacts 
that the parol shall not demur where any action, suit, or other 
proceeding for the payment of debts, or any other purpose, 
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shall be commenced by or against an infant, either 
with any other person, 
Paror Eyipence. See Evidence, II. 
PARRICIDE, Pa wa He who kills his father 
Law Lat. Dict. Tt is also used for the crime 






killing. 

By the Roman law, parricide, or the murder of one's 
rents or children, was punished in a much severer manne 
any other kind of homicide. After being scourged, th 
linquents were sewed up in a leather sack, with a live d 
cock, a viper, and an ape, and so cast into the sea. 
is true, in his laws, made none against parricide ; appt 
it impossible that any one should be guilty of so 
barbarity, And the Persians, according to Hi 
entertained the same notion when they adjudged all persti 
who killed their reputed parents to be beater ae - 
some such reason as this, must we account for the 
of an exemplary punishment for this crime in our 
laws; which treat it no otherwise than as simple 
unless the child was also the servant of his parents: 
P. C. 880. 

For though the breach of natural relation was unol 
yet the breach of civil or ecclesiastical connections, 
coupled with murder, formerly denominated it a new of 
no less than a species of treason, called parva proditio, OP 
treason; which, however, was nothing else but an agg g 
degree of murder; although, on account of the vio! 
private allegiance, it was stigmatized as an inferior $} 
treason. And, in the ancient Gothic constitution, the P 
both of natural and civil relations are ranked in the sam 
with crimes against the state and sovereign, 4 Comm: © 
203. Petit treason, however, is now reduced to the cM 
murder, See Homicide, III. 4; and Treason, 
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Prnsoxa Ecorse]. One that hath full possession 
the rights of a parochial church. He is called parson fig 
sona, because by his person the church, which is an int 
body, is represented; and he is in himself a body com? 
in order to protect and defend the rights of the church 
he personates) by a perpetual succession, 1 Inst. 90%, 
has been also said, that he is called parson, as he is bow? 
virtue of his office, in proprid persond servire: Deuie 2a 
9. c. 18. He is sometimes called the rector or gov 
the church; but the appellation of parson is the most 
as well as the most beneficial and honourable title 
parish priest can enjoy; because such a one, (as Coke ODS 
and he only, is said vicem seu: personam ecclesice seta 
Comm. 11 p. 964. ane 
Parson properly signifies the rector of a parish Ch 
because duind the tine of his inoumbenoy he retest 
church, and in the eye of the law sustains the perso” th 
os well in auing as in being sued in any action Aa 
same. God. 185, f 
The word parson, in a large sense, includes all cle"B 
having spiritual presentment: of. 
There may be two parsons in one church; De 
one moiety, and the other of the other; and a PA 
church and town allotted to each ; and there may be te 
make but one parson in a church, presented by 0e 
1 Inst, 17, 18. per?! 
A parson hath the entire fee of his church ; and Wig 
said he hath not the right of fee-simple, that is 
to bringing a temporal writ of right. Cro. Car. © 
in the time of the parson, the patron hath nothing © ¢y 
the church; but if the parson wastes the inher! 
to his own private use, in cutting trees, &c. his 
have a prohibition, so that, to some purpose)" 
interest during the parson’s time. 11 H. 6. 44 












































j PARSON, I. 
I. The Distinction between a Parson (or Rector); and 


a Vicar. 
ML. The Method of becoming a Parson or Vicar; and of 
their Qualifications and Duties. 


UL. How one may cease to be a Parson or Vicar. 


T; Tuovex a parson has regularly during his life the free- 
1, it himself of the parsonage house, the glebe, the tithes, 
ler dues; yet these are sometimes appropriated ; that 
Say, the benefice is perpetually annexed to some spiri- 
Corporation, either sole or aggregate, being the patron of 
ving; which the law esteems equally capable of pro- 
g for the service of the church, as any single private 
See Appropriation. 
e ancient appropriating corporations, or religious 
re wont to depute one of their own body to per- 
ine service, and administer the sacraments in those 
of which the society thus became the parson. This 
Ing minister was in reality no more than a curate, 








and therefore, in this act, a pension is directed to 
ibuted among the poor parochians, as well as a sufli- 
Stipend to the vicar. But he, being liable to be re- 
At the pleasure of the appropriator, was not likely 
tht too rigidly on the legal sufficiency ‘of the stipend ; 
vi erefore, by the 4 Hen. 4, c. 12. it is ordained, that 
pie shall be a secular person, not a member of any 
abl house; that he shall be vicar perpetual, not re- 
tanp the caprice of the monastery ; and that he shall 
Onieally instituted and inducted, and be sufficiently 


tp ed, at ti 










statute we may date the origin of the present 
for, before this time, the vicar was nothing more 
porary curate ; and when the church was appro- 
+ (ef monastery, he was generally one of their own 
lived is, one of the regular clergy; for the monks, 
es Cd secundum regulas of their respective houses or so- 
the’, “te denominated regular clergy, in contradistinetion 
Parochial el T their miniseri 

ld, in clergy, who performed their ministry in the 

lerg secula; and who, from thence, were called secular 















tithes or dues of the church of common right 
h le rector ; or to the appropriator or impropriator, 

ited o 5 same rights as the rector; and the vicar is 
$ ora t0 that portion which is expressed in his endow= 

Preson Pat his predecessors have immemorially enjoyed 

a Ption, which is equivalent to a grant or endow- 
e 


liy yntowments, in consequence of these statutes, have 
hee a portion of the glebe, or land, belonging 
appro aage, and a particular share of the tithes, which 
Oh ara tors found it most troublesome to collect, and 
Brea therefore generally called privy or small tithes ; 
Or predial, tithes being still reserved to their 











PARSON, II. 


own use. But one and the same rule was not observed in 
the endowment of all vicarages, Hence some are more 
liberally, and some more scantily, endowed: and hence 
the tithes of many things, as wood in particular, are in 
some parishes reetorial, and in some vacarial, tithes. 1 Comm. 
clt. 

These endowments frequently invest the vicar with some 
part of the great tithes ; therefore the words rectorial and 
vicarial tithes have no definite signification: but great and 
small tithes are technical terms; and which are, or ought 
to be, accurately defined and distinguished by the law. See 
title Tithes. 

The distinction therefore of a parson and vicar is this: 
The parson has for the most part the whole right to all the 
ecclesiastical dues in his parish; but a vicar has generally 
an appropriator over him, entitled to the best part of the 

‘ofits, to whom he is in effect perpetual curate, with a stand~ 
ing salary. Though in some places the vicarage has been 
considerably augmented by a large share of the great tithes ; 
which augmentations were greatly assisted by the 29 Car. 2« 
c. 8, enacted in favour of poor vicars and curates; which 
rendered such Hopean augmentations (when made by the 
appropriators) perpetual. 

vicar indeed must necessarily have an appropriator 
over him, or a sineeure rector, who in some books is con- 
sidered as, and called, an appropriate. OF benefices, some 
have never been appropriated ; consequently, in those there 
ean be no vicar, and the incumbent is rector, and entitled 
to all the dues of the church. Some were appropriated to 
secular ecclesiastical corporations, which appropriations still 
exist, execpt perhaps some few which may have been dis- 
solved ; others were appropriated to the houses of the re~ 
gular clergy; all which appropriations, at the dissolution of 
monasteries, were paste it to the crown; and, in the 
hands of the king or his grantees, are now called impropria~ 
tions ; but in some appropriated churches no perpetual vicar 
has ever been endowed ; in that case, the officiating minister 
is appointed by the appropriator or impropriator, and is 
called a perpetual curate. 1 Comm. c. 11. in n. 

In1 f Siae Rep. 157. Lord Stowell, after observing 
that the term “appropriation” is almost entirely confined to 
the English church, and the English canon law, states that it 
was of two kinds: the one pleno jure sive utroque jure tam in 
spiritualibus quam in temporalibus ; the other in temporalibus 
only, the want of distinguishing between which had led to 
great confusion, In the first, that in which both the spiritual 
and temporal interests of the church were annexed to the 
house, it had the cure of souls, and performed the duties by 
its own members, or mere stipendary curates, from whence 
pooles sprung the perpetual curacies of the present day. 
in the second kind, the cure of souls resided in an endowed 
perpetual viear, who was instituted by the bishop. See fur- 
ther titles Vicar, Vicarage. 





II, Tux method of becoming a parson or vicar is much 
the same, To both there are four requisites necessary : holy 
orders, presentation, institution, and induction. The me- 
thod of conferring the holy orders of deacon and priest, ac- 
cording to the liturgy and canons, is foreign to the present 
purpose, any farther than as they are necessary requisites to 
make a complete parson or vicar. See 1 Burn's Eccl. Law, 
103. By common law, a deacon of any age, might be in- 
stituted and inducted to a parsonage or vicarage; but it was 
enacted by the 13 Eliz. c. 12. that no person under 23 years 
of age, and in deacon’s orders, should be presented to any 
benefice with cure; and if he were not ordained priest within 
one year after his induction, he should be ipso facto deprived : 
afterwards, by the 13 & 14 Car, 2. c. 4, that no person 
should be capable of being admitted to any benefice, unless 
he had been first ordained a priest; and then he is, in the 
language of the law, æ clerk in orders. And now, by the 
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44 Geo. 3. c, 43. for enforcing the due observance of the 
canons and rubric, respecting the age of persons admitted 
into the sacred orders of deacon and priest, it is enacted, that 
no one shall be admitted a deacon before the age of 23, 
or a priest before 24, or be capable of holding a benefice. 
If orders, or a licence to preach, be obtained by money or 
corrupt practices, (which seems to be the true, though not the 
common notion, of simony,) the person giving such orders 
forfeits 407, and the person receiving 107. and is incapable of 
any ecclesiastical preferment for seven years afterwards, 
Stat. 31 Eliz. c. 6. 

Any clerk may be presented to a parsonage or vicarage ; 
that is, the patron, to whom the advowson of the church 
belongs, may offer his clerk to the bishop of the diocese to 
be instituted. A ke fe also may be presented; but he 
must take priest’s orders before his admission. 1 Burn's Eccl. 
Law, 103. As to advowsons, or the right of presentation, 
which are a species of private property ; see title ddvomson. 

But when a clerk is presented, the bishop may refuse him 
upon many accounts, As, if the patron is excommunicated, 
and remains in contempt forty days. 2 Roll. Abr. 355. Or 
if the clerk be unfit; Glan, l. 13, c. 20; which unfitness 
is of several kinds, First, with regard to his person; as if 
he be a bastard (though that incapacity seems now ex- 
ploded, see Bastard); an outlaw, an excommunicate, an 
alien, under age, or the like. 2 Roll. Abr. 356 ; 2 Inst. 268; 
Stats, 3 Ric, 2. ¢. 3; 7 Ric. 2, c. 12. Next, with regard to 
his faith or morals; as for any particular heresy, or vice that 
is malum in se; but if the bishop alleges only in generals, as 
that he is schismaticus inveteratus, or objects a fault that is 
malum prohibitum, merely as haunting taverns, playing at un- 
lawful games, or the like, it is not good cause of refusal. 
5 Rep. 68, Or, lastly, the clerk may be unfit to discharge 
the pastoral office, for want of learning. In any of which 
cases the bishop may refuse the clerk, 

In case the refusal is for heresy, schism, inability of learn- 
ing, or other matter of ecclesiastical cognizance, there the 
bishop must give notice to the patron of such his cause of 
refusal, who, being usually a layman, is not supposed to have 
knowledge of it; else he cannot present by lapse : but, if the 
cause be temporal, there he is not bound to give notice. 2 
Inst. 682. title Advonson, II. 

If the patron be not a layman, or more correctly, if he 
present in a spiritual right, the bishop, it seems, is not bound 
to give him notice, though the cause of refusal be of a 
spiritual nature, Indeed, the notice would be useless, be- 
cause such a patron, who ought to know whether his presente 
be fit or not, and who in presenting an unfit person, is not 
supposed to have erred unintentionally, cannot without the 
bishop’s consent, revoke his presentation and present a clerk 
better qualified, See 1 Burn’s Eccl, Law, 157. 

If an action at law be brought by the patron against the 
bishop for refusing his clerk, the bishop must assign the 
cause, If the cause be of a temporal nature and the fact ad- 
mitted, (as, for instance, outlawry,) the judges of the king’s 
courts must determine its validity, or whether it be sufficient 
cause of refusal; but if the fact be denied, it must be deter- 
mined by a jury. Ifthe cause be of a spiritual nature, (as, 
heresy, particularly alleged,) the fact, if denied, shall also be 
determined by a jury: and if the fact be admitted or found, 
the court, upon consultation, and advice of learned divines, 
shall decide its sufficiency. 2 Inst. 632. If the cause be want 
of learning, the bishop need not specify in what points the 
clerk is deficient, but only allege that he is deficient; for 
the 9 Edw. 2. st. 1. c, 13. is express, that the examination 
of the fitness of a person presented to a benefice belongs to 
the ecclesiastical judge. 5 Rep. 58; 3 Lev. 813. But be- 
cause it would be nugatory in this case to demand the reason 
of refusal from the ordinary, if the patron were bound to 
abide by his determination, who has already pronounced his 
clerk unfit; therefore, if the bishop returns the clerk to 
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be minus sufficiens in literaturd, the court shall writ 
the metropolitan, to re-examine him, and certify his 
lifications ; which certificate of the archbishop is fi 
Inst. 652. 

If the bishop has no objections, but admits the pal 
resentation, the clerk so admitted is next to be institu 
him; which is a kind of investiture of the spiritual patt 
the benefice; for by institution the care of the souls of 
jarish is committed to the charge of the clerk. When # 

is instituted, he (besides the usual forms) formerly 
required by the bishop, an oath of perpetual residence, 

ing to the maxim of law, that vicartus non habet vied 
and, as the non-residence of the appropriators was the ca 
of the perpetual establishment of vicarages, the law judged 
very es for them to defeat the end of their consi 
tion, and by absence to create the very mischief which 
were appointed to remedy ; especially as, if any profits at 
from putting in a curate and living at a distance from © 
parish, the appropriator, who was the real parson, had © 
doubtedly the elder title to them. And it appeared that!” 
bihop could not dispense with the vicar’s oath, which Mi 
that pes 



















e will be resident upon his vicarage, unless dis) 
withal by his diocesan, 1 Burn’s Eccl. Law, 148. E 
However this oath was taken away by the 57 G. & 0 
§ 84, by which statute the bishop is enabled to 
licence of non-residence in certain enumerated cas 
When the ordinary is also the patron, and confers 
living, the presentation and institution are one and the 
act, and are called a collation to a benefice. See tit 
vowson, I. By institution or collation the church 
that there can be no fresh presentation till another va 
at least in the case of a common patron; but the chu 
not full against the king, till induction ; nay, even if @ © 
is instituted upon the king’s presentation, the crow? ip 
revoke it before induction, and present another clerk. g 
Litt. 844. Upon institution also the clerk may enter on 
parsonage house and glebe, and take the tithes; DM 
cannot grant or let them, or bring an action for the! 
induction. 1 Comm. c. 11. p. 391. See further, title 
tution. 
Induction is performed by a mandate from the 
the archdeacon, who usually issues out a precept tO. 
clergymen to perform it for him. It is done by givi 
clerk’ corporal possession of the church, as by holding, 
ring of the door, tolling a bell, or the like ; and is a fja 
required by law, with intent to give all the parishione!s (4 
notice, and sufficient certainty of their new minister, t0 
their tithes are to be paid. This therefore is the im 
of the temporal part of the benefice, as institution 
spiritual, See further title Jnductio indu 

When a clerk is thus presented, instituted, and it 
into a rectory, he is then, and not before, in full and com 
possession, and is called in law persona impersonata, OF 
imparsonee, Co, Litt. 300. fe 

he duties of a parson or vicar are principally aff 

siastical cognizance ; see title Preaching ; those only & 
which are laid upon him by statute. And those arë Ey 
so numerous, that it is impracticable to recite them heth 
any tolerable conciseness or accuracy ; they are to be 
chiefly from such authors as have compiled treatises © 
upon this subject ; though these, it is remarked by 
are not to be relied on with certainty. 

The article of residence is now regulated 
57 G. 3. c. 99. and in Ireland by the 5 G, 4. c. 
dence is not only in the parish, but also in the pars 
if there be one: for it hath been resolved, that the Sti 
tended residence, not only for serving the cure, # he 
pitality ; but also for maintaining the house, that t 
sor also may keep hospitality there. 6 Ri ia chat 
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2 
there be no’ parsonage house, it hath been hold Ai 
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incumbent is bound to hire one, in the same paris! 
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i purposes of residence, See Comp. 429; 5 Burr. 2722 ; 
id title Residence. 
For the more effectual promotion of this important duty 
fy idence in the parochial clergy in England, a provision 
made by the 17 Geo, 3. c. 53. for raising money upon 
astical benefices, and to be expended in rebuilding or 
ng the houses belonging to such benefices. 
x Statute enables the incumbent, when there is no par- 
ahe House, or where it is so ruinous as not to be repaired 
one year’s income of the living, on a certificate of a 
Yeyor on oath, before a justice, of the state of the build- 
on the glebey and of timber fit for repair, which, with 
“count on oath of the annual value of the living, is to be 
re the patron and ordinary, to borrow of any person, 
for qc’ Consent of the patron and ordinary, upon mortgage 
twenty-five years of the revenue of the living, a sum not 
eding two years’ clear value, to be laid out in repairs, 
‘hall pE, the purchase of a house. Such mortgage deed 
gage, © "CBistered with the register of the diocese, Mort- 
€ may recover his interest by distress and sale, or the 
nary may sequestrate the profits of the living. The mo- 
$0 borrowed shall be paid into the hands of a person ap- 
E go by the ordinary, patron, and incumbent, who is to 
apport and pay for repairs. The annual payments may be 




































y tioned between deceased incumbent, and his successor, 
testbitration. The interest of the money so borrowed is to 
repaid by the incumbent yearly, and 5/. per cent, upon the 
Pal remaining due, or 102. per cent, if he does not reside 
Weeks within a year, And where the income is 1002. a 
and the incumbent does not reside 30 weeks within a 
' the patron and the ordinary are empowered to borrow 
wey money without his consent, Ordinary, patron, 
in y mbene may purchase a house (within one mile of the 
tof itd, land either under this act, or by exchange of 
y qiie glebe, The governors of Queen Anne's bounty 
Money upon such mortgages at 4l. per cent. in- 
and 1002, upon a living under 500. a year, without any 
: ie Colleges and other corporations may lend money 
Where Purpose upon their own livings without interest, 
the crown is patron, the consent of the treasury, &e. 
‘visite, Lords of manors, &c. empowered to grant 
s for building such houses. The statute contains the 
Ag waa modes of proceeding to fulfil its various purposes. 
he la this statute the money borrowed was directed to 
ipil re 8ed by paying 5l. per cent. yearly upon the prin- 
ich jmtining due; it was directed by 21 Geo. 3. c. 66. 
mtalments should be calculated on the original sum 
ny » So that it should be paid, at the farthest, within 
By dears 
48 Geo. 3, e, 107. the governors of Queen Anne's 
Z tte empowered to build parsonage houses on livings 
cats by that fund; and by 43 Geo. 3. e. 108. persons 
cuted i their own right may, by deed enrolled, or by will 
edin three months before their decease, give lands not 
r nila five acres, or personal property not eding 5001, 
lations Parsonages (or churches), &e. See Churches. 
enef acts have been passed for the effectuating of the 
cent purposes in Ireland, viz. 43 Geo. 3. e. 106; 
nare 60; 48 Geo. 3. e, 65, For the acts for building 
il churches, see Mortmain ; see also Churches, First 












































eA tnoven there is but one way, whereby one may 
d Parson or vicar; there are many circumstances, 

fe iath, by which one may oense to be so. 

ifa in taking another benefice. For by 21 Hen. 8. 

GorgjntY one having a benefice of 80, per annum or upward, 

oP 456 to the present valuation in the king's books, Cro, 

ho iecepts any other, the first shall be adjudged void, 
obtains a dispensation; which no one is entitled to 
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tioned; the brethren and sons of lords and knights (but not 

of baronets, as that dignity did not exist at the time of the 

21 Hen. 8.) ; and doctors and bachelors of divinity and law, 

admitted by the universities of this realm. See Chaplain, 

Plurality. “And a vacancy thus made, for want of a dispen- 

sation, is called cession. See this titl 

By consecration ; for when a clerk is promoted to a bishop- 
ric, all his other preferments are void the instant that he is 
consecrated. See Bishops. But there is a method, by the 
favour of the crown, of holding such livings in commendam. 
Commenda, or ecclesia AEEA is a living commended by 
the crown to the care of a clerk to hold úlfa proper pastor 
is provided for it. This may be temporary for one, two, or 
three years; or perpetual; being a kind of dispensation to 
avoid the vacancy of the living, and is called a commenda 
retinere. There is also a commenda recipere, which is to take 
a benefice de novo, in the bishop's own gift, or the gift of some 
other patron consenting to the same; and this is the same to 
him as institution and induction are to another clerk. See 
further, tit, Commendam. 

By resignation, But this is of no avail, till accepted by 
the ordinary, into whose hands the resignation must be made. 
Cro. Jac. 198. See further, Resignation. 

By deprivation; either, first, by sentence declaratory in 
the ecclesiastical courts, for fit and sufficient causes allowed 
by the common law ; such as attainder of treason or felony ; 
Dyer, 108; Jenk, 210; or conviction of other infamous 
crimes in the king's courts; for heresy, infidelity, (Fitz. Ab. 
tit. Trial, 54.) gross immorality, and the like ; or, secondly, 
in pursuance of divers penal statutes, which declare the bene- 
fice void, for some non-feasance or neglect, or else some mal- 
feasance or crime. As for simony, by 31 Eliz. c.6; 12 
Ann, st. % c. 12; see Simony;—for maintaining any doc- 
trine in derogation of the king's supremacy, or of the thirty- 
nine articles, or of the book of common prayer; by 1 Eliz, 
c. 1, 2; 13 Eliz.c, 12;—for neglecting, after institution, to 
read the liturgy and articles in the church, or make the de- 
clarations against popery, or take the abjuration oath; 13 
Eliz. c. 12; 18 & 14 Car, 2 c. 4; 1 Geo. 1. st. 2. c. 6;— 
for using any other form of prayer than the liturgy of the 
Church of England; 1 Eliz. c. 2; or for absenting himself 
sixty days in one year from a benefice belonging to a popish 
patron, to which the clerk was presented by either of the 
i ies; 1 W. §& M. st. 1. c. 26; see Papist: in all 
which and similar cases the benefice is ipso facto void, with- 
out any formal sentence of deprivation, “6 Rep. 29, 80; 
1 Comm, c. 11. 

And by the 57 Geo. 8. c, 99. § 33. if any spiritual person 
shall continue under sequestration two years, or incur three 
sequestrations within that period, his benefice shall become 
ipso facto void. 

By the above act (§ 2.) spiritual persons cannot farm above 
eighty acres of land without the consent of the bishop, or 
(§ 3.) engage in trade; but (§ 3.) they may keep schools 
or be tutors, 

As to the charging of benefices, see Lease, II. 

For further matter relating to this subject see Church, 
Clergy, Curate, Quare Impedit, Sequestration, Tithes, §c. 

PARSONAGE, personatus personagium.] Is sometimes 
taken for a dignitary in a church, and sometimes for the 
benefice itself. Cowell, 

Parsonage, or rectory, is a parish church endowed with a 
house, glebe, tithes, &c.; or a certain portion of lands, tithes, 
and offerings, established by law, for the maintenance of the 
minister who hath the cure of souls; and though properly a 
parsonage or rectory doth consist of glebe land and tithes, 
yet it may be a rectory, though it have no glebe but the 
church and churchyard ; also there may be neither glebe nor 
tithes, but annual payments in lieu thereof. Pars, Counc. 190. 
‘The rights to the parsonage and church lands are of seve- 





























Yor, ° Chaplains of the king and others therein men- 





ral natures ; for the parson hath a right to the possession ; 
2Q 
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the patron hath the right of presentation; and the ordinary 
aright of investiture, &c. But the rights of the patron and 
ordinary are only collateral rights; neither of them being 
capable of possessing or retaining the church themselves ; 
though no charge can be laid on the church or parsonage but 
by the consent and agreement of all of them. Hughes's 
Pars. Law, 188. See Appropriation, Parson. 

PARSON MORTAL. The rector of a church instituted 
and inducted for his own life, was called persona mortalis ; 
and any collegiate or conventional body, to whom the church 
was for ever appropriated, was termed persona immortalis, 
Cartular. Rading. MS. f. 182. See Aapo riation, Parson. 

PARTES FINIS NIHIL HAB ERUNT, &e. The 
parties to the fine had nothing.) Was an exception taken 
against a fine levied. Rep. 88. See Fine of Lands, 

PARTICEPS CRIMINIS, See Accessory. 

PARTIES. Are those who are named in a deed, &c. as 
parties to it; or they who make any deed, and they to whom 
itis made. Cowell’ See Deeds, Estoppel, Fine of Lands, 

PARTITION, partitio.) The dividing land descended 
by the common law or custom among co-heirs or parceners, 
where there are two at least, In Kent, where the land is of 
gavelkind nature, they call their partition shifting, from the 
Saxon shiftan, to divide (in Latin hercissere.) See further, as 
to partition by joint-tenants, tenants in common, or parceners, 
or co-heirs by gavelkind, tits. Gavelkind, Joint-tenants, Par- 
ceners, Tenants in Common. k 

PARTITIONE FACIENDA, mentioned in 31 Hen. 8. 
c.1.] A writ that lies for those who hold lands or tene- 
ments pro indiviso, and would sever to every one his part, 
against those who refuse to join in partition as coparceners, 
tenants in gavelkind, &e. Old. Nat. Brev. 142; F.N. B. 
61, See Joint-tenants, Parceners, Tenants in Common, 

PARTNERS. Are where two or more persons agree to 
come into any trade or bargain in certain proportions agreed 
upon. 

I. What constitutes a Partnership, and of ostensible, secret 
or dormant, or nominal Partners, 

II. Of the interest of Partners in the Stock-in-trade, and in 

real property purchased out of the Partnership fund. 

Ill. By what acts one Partner can bind the firm, 

IV. How a Partnership may be dissolved. 

Vv. Orom matters relating to Partnerships. 

VI. Of public Partnerships or Companies. 

I. Ix order to constitute a partnership a communion of profit 
and loss between the parties is essential; and this is the true 
criterion to judge by, where the question is, whether persons 
are partners or not. 1 HM. Bla. 43, 48. 

he shares of the parties must be joint, but it is not necessary 
they should be equal ; and the parties jointly interested in the 
purchase must also be jointly interested in the future sale, 7b. 

Partnership, in its extended and complete sense, is a vo- 
luntary contract between two or more erena for joining 
together their money, goods, labour, and skill, or either or 
all of them, upon an agreement that the gain or loss shall be 
divided proportionally between them, Wats. on Partn. 1. 

Where one takes a moiety of the profits indefinitely, he 
shall by operation of law be made liable to losses. 2 H. Bl. 247. 

Where A., B. and C. had entered into an agreement to 
purchase goods in the name of A. only, and to take aliquot 
shares of the purchase, but it did not appear that they were 
jointly to resell the goods; the court of C. P. (Wilson, J. 
diss.) held, that on failure of A., the ostensible buyer, B. and 
C. were not answerable as partners with him. 1 //, Bla. 87. 

A. and B. general partners in trade, being indebted to C. 
for advances paid by staat on the joint account of the three, 
in the purchase of tobacco, which had been sent out on a 
special joint adventure to Spain; with a view to liquidate 
that balance C. agreed with A. and B. to join with them in 
another adventure to Lisbon, of which he was to have one 
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moiety ; and it was agreed that A. and B. should purci 
goods for the adventure, to be shipped on board a ¢ 
vessel, and pay for them, and the returns of such 
were to be made to C. to go in liquidation of his dema 
them; but C. was to bear his proportion of the loss, if a 
and also to receive his share of the profit, if any, 
imbursing himself out of the returns the amount of his 
vances previously made to A. and B. The Court of King 
Bench held, that this agreement constituted a partnel 
between the three in the adventure, at and from the ti 
the purchase of the goods for the adventure by A. and 
although C. did not go with them to make the purchase, 
authorize them to purchase on the joint account; but + 
B. alone, in fact, made the purchase; and although C. 
purchased in his own name, and paid for goods to be seni 
at the same time, in which B. was to share the profit oF 
and these goods were consigned for sales, and return 
the same person, who went out as supercargo on the Jo 
account of the three. Gouthwaite v. Duckworth, 12 East, 
Plaintiff and defendant had been engaged in running # 
from B. to L. ; plaintiff finding horses for one 
road, and Retin dane Hots Halal her; and the profits of 
party were calculated according to the number of mi 
covered by his own horses; the plaintiff received the A 
and rendered an account thereof to the defendant every 
Held, that plaintiff and defendant were partners. 2 
‘The bare consent of the parties is sufficient to con! 
relation of a partnership; and such consent may be testi 
either in express terms, as by articles of co-partnershipi 
the assent may be tacit, and’ to be implied solely 
acts of the parties, M 
A partnership may legally subsist as between indivi’ 
and the world, and yet not as between the individuals 
selves, For the former purpose, appearing as parti 
articipating in the profits of a trade is sufficient; 
atter, the parties must have joint shares in the stoam 
must be jointly interested in the general trade or thë M 
ticular adventure. v 
Thus where A., having neither money nor credi 
B. that if he will order with him certain goods to 
upon an adventure, if any profit should arise from 
should have half for his trouble. B. having lent his © 
this contract, and ordered the goods on their joint 
which were furnished Boor , and afterward: 
B. alone ; held, that he was entitled to recover back sti 
ment in assumpsit against A. who had not account 
for the profits ; such contract not constituting a pat 
as between themselves, but only an agreement for 
pensation for trouble and credit, though B. were liabl 
partner to third persons, creditors, 4 Hast, 144, 5 
5 Taunt. 74; 2 B. & C. 401; 4 B. & C. 867; 2 Cammi 
So where A. and B., ship agents at different ports, Cfo 
into an agreement to share in certain proportions the 
of their respective commissions, and the discount a 
mens’ bills employed by them in repairing the sii 
signed to them, &c. By this agreement tl ey wort S 
become liable as partners to all persons with whom 
contracted as such agent, though the agreement Po 
that neither should be answerable for the acts oF 
the other, but each for his own. 2 H. Bla, 285+ 
Acts subsequent to the time of delivering g0% he 
tract, may be admitted as evidence to show that the 
were delivered on a partnership account, if it were 
at the time of the contract ; but if it clearly appe%y 
partnership existed at the time of the contract, nO $Y 
act by any person, who may afterwards become oa 
(not even an acknowledgment that he is liable, on DM tye 
ing a bill of exchange Grawn on them as partners 
ay goods») will make him liable in an action 
sold and delivered; though he will be liable in 
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on the bill of exchange. 4 T. R, 720. 
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A mining speculation, although differing in some respects 
conce mon partnership, is yet in the nature of a trading 
H ons and the interest of a bankrupt in the partnership 
R the first place, applicable to satisfy his debt to the firm. 
yy V. Wightwick, 1 Russ. & M. 45. A 
wy ith respect to what constitutes a partnership as regards 
swf World, partners may be considered as being of three cha- 
"S or denominations,—viz. ostensible, secret or dormant, 
minal partners, 
tig actual ostensible partner is a party who not only par- 
“apes in the profits and contributes to the losses, but who 

nesters tnd exhibits himself to the world as a person con- 
eno ith the partnership, and as forming a component 
T of the firm, A dormant partner is likewise a par- 
t in the profits and contributor to the losses of the 
but his name being suppressed and concealed from 
m, his interest is consequently not apparent, A nomi- 
ta Partner has not any actual interest in the trade or its pro- 
i but, by allowing his name to be used, he holds himself 
the world as apparently having an interest. Gow on 
actual ostensible partner guà partner, is clearly answer- 
Ang the debts and engagements of the partnership. 
With respect to a secret or dormant partner, it may be 
ned as a clear and well-established principle of law, 
"pon reasons of policy, that whoever has a right to 
pecine Profits of a trade or particular adventure, or has 
Interest in the profits themselves, as profits, be- 
Chargeable as a partner to third persons, in respect to 
Mons arising out of the trade or particular adventure, 
aeolits of which he is to participate. The reason why 
msPerton becomes, by implication and operation of law, 
€ with the character of partner, is, that by the effect of 
eement for a participation, the past participant takes 
it le creditors a part of that fund which is pae 
hae, them for the satisfaction of their debts, an upon 













































k. Per Lord Man. 
action, however, prevails between an interest in the 
th opp cmselves, as profits, and the payment of a given 

the as în proportion to a given quantum of the profits, 
itane Ward of, and as a compensation for, labour, For 

Be ä remuneration made to a eller, or other clerk 
inj, “portion of the sums received by or for his prin- 
ee ee ofa fixed salary, does not subject the traveller, 
g mere” to liability as a partner, such remuneration 

‘rely a mode of payment adopted to increase or 

ta ion. Soa factor, receiving for his commission a 
` instag he amount of the price of the goods sold by 
Boods y ar 4 certain sum, proportioned to the quantity of 
TERI d, does not thereby become a partner. 3 Wils. 
See 4 B, & A. 670. 
















P, 
only ats are, at law, joint tenants of their merchandize ; 
i that particular part which was brought into the 
a at the time of its formation, but they continue so 
ion pacit co-partnership dealings, whatever changes 
Haney WY be made to it in the course of trade, ‘The 
Ver, jn? Created by the contract of partnership differs, 
bens e of its chief characteristics, from an ordinary 
i 3» because, as between partners, there is no jus 
d ton Tight of survivorship, a quality which, being 
YS accom, Possession per my et per tout at common law, 
ofany panies. a joint-tenancy. ‘This denial to the sur- 
Mere 













enefit arising from survivorship, is a maxim 
‘being of which the courts will take notice with- 
pe recially pleaded. 1 Zd. Raym. 281. 

© Purchase of joint stock, partners are sometimes 
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obliged to invest part of their capital in real property ; for it 
very frequently happens that joint undertakings require the 
possession of lands or houses, in order to carry on the in- 
tended trade or speculation, Wherever that is the case, and 
the lands or houses purchased with the joint capital are held 
for the purpose of, and as the substratum for, the artnership 
concern, the partners are, inszedlity, andito all berebi 
intents, tenants in common thereof, without regard to the 
form of the conveyance, the individual to whom it is made, 
or the Jength of time for which the interest is to endure. 

Courts of law, it is true, must look to the legal estate; 
they will consider the survivor of two joint-tenants as inva- 
riably entitled to the whole by survivorship; and if lands 
are conveyed to one of several partners, they will invest him 
with all the rights of a tenant in severalty, excluding from 
their attention the funds from which the lands were bought, 
and the object of the purchase. But courts of equity, unfet- 
tered by technical rules, seek to effectuate the intention of 
the parties, and are guided by the justice of each particular 
case ; they consequently conceive that there is a tenancy in 
common between partners of real property, and they decree 
the person in whom the legal estate vests to be a trustee for 
those beneficially interested. In equity, therefore, real estates 
bought by a commercial partnership for the purpose of the 
partnership concern, are to be considered as forming a part 
of the partnership fund, 3 Bro. C. C, 199; 1 Swan, 508, 521. 

But although, during the lives of the partners, frechold 
estates purchased by a commercial partnership as an article 
of stock, are considered as forming a portion of the joint 
fund ; yet, on the death of any of the partners, it does not 
appear to be clearly established whether they pass as real 
estate, or as stock ; although, according to modern decisions, 
it may perhaps be considered as settled that the right of sur- 
vivorship does not exist even in such a case. See 3 Bro. C. 
C. 200; Eden's n, Formerly, indeed, it was held, that lands 
purchased for the purpose of a partnership concern were in 
all respects a portion of the partnership fund, and were 
therefore distributed as personal property. 1 Fern, 2175 
3 P, W. 158; 9 Ves, 597. And although it was held by 
Lord Thurlow, (see 7 Ves. 425,) and his decision twice 
subsequently recognized by Sir W. Grant, (7 Ves. 453; 
9 Ves. 500,) that a co-partnership agreement to alter the 
nature of real property must be express; yet the Prcuple 
on which that decision is founded is very doubtful, if not ex- 
pressly overruled, 

In the case of Townsend v. Devayness (Mont. on Partn. 
n. 97), Lord Eldon decided, that the freehold of premises 
purchased by partners for the purpose of carrying on the 
business in which they are engaged, is, on the death of one 
partner, to be considered as personal estate, The same noble 
and learned lord is in another case (2 Dow. P, C. 242) repre- 
sented to have stated it as his opinion, that all property 
involved in a partnership concern ought to be considered as 
personal. See Gow on Partnership, 31—35. 











IIT. Ir may be laid down, that a partner may, by his own 
acts, bind his co-partners in all transactions relating to the 
partnership. f 

Whatever be the nature of any contract entered into by 
one partner, if it be within the scope and have reference to 
the copartnership, it will bind the rest. 7 T. R. 207; 1 
Salk. 292; Hope v. Cust, cited 1 East, 48, 7 East, 210, 
And the act or assurance of one partner, made with reference 
to business transacted by the firm, will bind all the partners, 
even although it be out of the regular course, and be con- 
trary to an express arrangement among themselves, because 
it is within the scope of his authority, See 2 B, § A; 679. 

One partner, however, cannot bind his co-partners by deed. 
7 T. R. K. B. 207; 10 East, 418. But he may by drawing 
or accepting bills of exchange. 7 7. R. 210. i 

Where, however, one of several partners, with the privity 
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of the others, drew bills in his own name in favour of persons 
who advanced him the amount, which he applied to the use 
of the partnership, it was held, that though the parties were 
not jointly liable on the bills, they might be jointly sued by 
the payees for money lent. 3 Camp. 493. However, if one 
partner draw bills in his own name, and procure them to be 
discounted, the party discounting has no remedy, either on 
the bills or for the money lent, against the other partners, 
though the proceeds are actually carried to the partnership 
account; for the money is advanced solely on the credit of 
the names on the bills. 15 Hast, 7; 1 Rose, 61. 

But if a firm, consisting of several parties, carry on busi- 
ness in the name of one of them, the firm will be bound by 
the indorsement of that individual on bills indorsed for the 
partnership account. 8 B. § C. 427. And see further, 
Bac. Ab. ubi supra. 

Two (of three) partners who had contracted a debt prior 
to the admission of the third partner into the firm, cannot 
bind him without his assent by accepting a bill drawn by the 
creditor in their joint names ; but such security is fraudulent, 
and yoid as against the third partner, and cannot be reco- 
vered in an action against the three, wherein one only of the 
original partners pleaded to the action. 1 Kast, 48. See 
Gregson v. Hutton, B. R. East, 22 Geo, 8. and Marsh v. Van- 
sommer, Guildhall, Mich, 1786, (cited) ib. 49; and 10 East, 
264; 1 Camp. 405, 

If one partner draw or indorse a bill in the partnership 
firm, it will primd facie bind the firm, although passed by 
the one partner to a separate creditor in discharge of his 
own debt; unless there be evidence of covin between such 
separate debtor and creditor, or at least of the want of autho- 
rity, either express or implied, in the debtor partner to give 
the joint security of the firm for his separate debt. But 
the court of K. B. held, that no sufficient circumstance ap- 
peared in this case to raise any presumption adverse to the 
separate creditor taking such joint security ; in a case where 
the bill appeared to have been drawn in the name of the firm 
to their own order, eighteen days before the delivery of it to 
the separate creditor, and to have been accepted and in- 
dorsed before such delivery, and to have been drawn for 
a larger amount than the particular debt; and where, though 
the indorsement was in fact made by the hand of the debtor 
partner, yet it did not appear that that fact was known to the 
separate creditor at the time; and this too in a case where 
direct evidence might have been given of the covin or want 
of authority, if it existed. 13 Hast, 175. 

Where a partner borrowed a sum of money, and gave his 
own security for it, it was held not to become a partnership 
debt by being applied to partnership purposes with the know- 
ledge of his co-partner. Bevan v. Lewis, 1 Sim, 876. 

Where A., B. and C. were engaged in a cotton trade under 
the firm of A. and B. (C. not being known to the world as a 
partner,) and A. and B. traded under the same firm as grocers, 
and a bill given to them in the cotton business was indorsed 
in the firm common to both partnerships, and given in pay- 
ment by A. and B. for goods received in their grocery busi- 
ness; the court of K. B. held, that C. was liable to pay the 
bill to the holders, although the indorsement was unknown 
to C., of whom the indorsee had no knowledge at the time 
of the indorsement. 7 Last, 209. 

Where the consignee of goods (to whom the bill of lading 
was indorsed in blank) assigned it over as a security for ac- 
ceptances given by the assignee, not amounting to the value 
of the goods, and afterwards they became partners in the 
pan by an agreement between them that the profits and 

loss should be equally divided ; but the first was to stand 
guarantee to the other for the solidity of the factors by 
whom the goods were to be sold; and it appeared by the 
agreement that the consignor had not been paid for the 
goods: the assignee of the bill of lading cannot maintain 
trover against the consignor, if he stop the goods in transitu, 
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on the insolvency of the consignee ; for one partner 
recover those goods which the other could not. 2 
K. B. 674. E 
But the authority of one partner to bind another by § 
bills of exchange and promissory notes in their joint name 

is only an implied authority, and may be rebutted by exp 
previous notice to the party taking such security from on 
them, that the other would not be liable for it; and 
though it were represented to the holder by the partner S 
ing such security, that the money advanced on it was 
for the purpose of being applied to the payment of par! 
ship debts; and though the greater part of it were in 
so applied. Nor can he recover against the other pi! 
the amount of the sum so applied to the payment of the pa? 
nership debts against such notice. 10 East, 264, j 
One partner can likewise bind the firm by a guarante™ m 
be answerable for the debt or responsibility of a third pet 
in a matter that relates to the partnership. See 1 Hash 
15 Ves. 286; 2 Gl. & Jam. 306; 2 B. & A. 675. 7 

y fresh burd 

f a right t 





relate to a trans 
reni 


Independently of commercial transactions, 
bind the rest in legal proceedings by releasing a SUPP 
right of action; 7 B. Moore, 356; or by suspending the] 
ceedings. Harnood v. Edwards, cited Gow. on Parti 
But one partner cannot bind his partners by a sub™ 
to arbitration. 3 Bing, 101, 












IV. Tue causes of a dissolution of a partnership 1 God 
considered under three general heads :—Ist. ‘The act 
a The act of the party; and, 3. The act of operati 
aw. 
A dissolution by the act of God may arise ei 
death of one of the partners, whereby the contract o° Pisco 
ship, in the absence of any express stipulation for 
tinuance, is ipso facto daira 3 3 Merr, 6145 evel 
the firm consists of more than two, unless provision 
to the contrary. 3 Madd. 254.” And see 1 Swat 
And although the partnership be for a term of yeuhlg 
dissolved by the death of either partner, if there be no 
ment providing against that event. 3 Madd. 251 

‘A partner may stipulate for the devolution of hi 
on another. 9 Ves. 300, But without the express © 
his co-partner, one partner cannot nominate a persi 
ceed him, Ibid. 














work a dissolut 
s princip 
ference 


n 
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or reserving to him a right of inspection, by the 
of which the safety of his estate may be hazardeds 4 

cases the jurisdiction of a court of equity is MO one 
and delicate, and to be exercised with great caw" 









Lord Eldon, 2 Ves..§ B. 808, 
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ere no term is expressly limited, and there is nothing 
contract of partnership to fix its existence to any par- 
Ta, Period, it is dissoluble at the will of either party. 
The 50; 1 Swanst, 508. 
ee € ĉffect of a marriage of a feme sole partner has never 
wi expressly decided ; but on ‘general principles it would 
t probably be held to operate as a dissolution of the part- 
ap. Wats. on Partn. ; and see 1 Swanst. 517, n. 
‘an qu! respect to dissolution by the act of the law, where 
of udertaking cannot be carried on according to the intent 
articles of copartnership ; as if a partnership be formed 
jatrying into effect a new invention, which, after repeated 
Sis found impracticable, a court of equity will dissolve 
‘So w Case, 2913. Y 
onthe ere there is great misconduct and abuse of good faith 
§ B. ght of a partner, a dissolution will be decreed; 2 F 
9; 1 Jac, & W. 594; and even at the instance of a 
Be Partner, notwithstanding the rest object to it. 1 Cow’ 
213. So violent and lasting dissension, as where par- 
he aise to meet each other on matter of business, seems 
è ground upon which a court of equity will decree a 
Anaon, Le Berenger v, Hamell, 7 Jarman's Convey. 26. 
1 Mies of bankruptcy committed by one partner, if followed 
rsh mmission and assignment, is a dissolution of the part- 
sub for all purposes as regards the bankrupt partner ; all 
wha Perty being by the Bankrupt Act vested in assignees, 
“come tenants in common with the other partners in 
tof his share of the partnership stock. 4 Burr. 2174; 
W41; 6 Ves. 126; 1 Jac. & W. 609. 
me ecution, likewise, under which all the interest of one 
as po Sci8ed and sold, is a determination of the partner- 
iveste tits, because, whatever interest he possessed is 
Out of him, and becomes by the sale vested in the 
he sheriff, who is tenant in common with the sol- 
eae Sayer v. Bennet, Mont. on Partn. n. 17. 
A pane tp. 445, and 2 V. & B. 299, 
i oa nership may likewise be dissolved by an award 
Fie empower arbitrators to direct a dissolution, it is 
ehh Ssary that they should have an express authority 
in by the submission for the purpose. 1 Bl. 475. 
A ` 
N action cannot be maintained by several partners for 
him in by one of them living in Guernsey, and packed 
ugh ihe Particular manner, for the 
Wthing We other partners, who resid 
the sale; for the act of one is, in this respect, the 
š and as it is a contract by subjects of this country, 
. contravention of the laws, this case must be con- 
Mm the same light as if all the partners resided in 
"a $ T.R. 454; and see 4 T. R. 466; 5 T. R. 599. 
èf two partners applied trust-money in the trade, 
Privity of the other partner; afterwards they se- 
Mhe finge OA the partnership effects were assigned over to 
è Who took on him the debts ; this was held to be no 
discharge of the other partner, but both were 
Make good the trust-money. 5 T. R. 601. 
nership cannot acquire property in goods acquired 
ivy got one partner, though the other partners were 
tome pè Ry. § Moo. 178. . 
tshi respects, an individual partner, or a particular 
ta p consisting of two or more such persons as are 
Person Me larger partnership, may be considered as 
may hae, in transactions in which the general partner- 
°C HPPen to be engaged with a correspondent, Per 
A sh 1B. & P. 546, 547. 
act made by two partners to pay a certain sum of 
his a & third person, equally out of their own private 
UH, Bia Sarat and they must be jointly sued upon 
of money is. owing to two partners, and after the 
ìt is paid to a third person, the surviving partner 
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may maintain an action for money had and received in his 
own right, and not as survivor, 27, R. 476. 

If partners, by deed assign all their partnership effects, 
&e, to trustees for the benefit of their creditors, and some of 
the separate creditors of one partner do not assent to it, the 
assignment is fraudulent and void. 8 7. R. 140. 

On the dissolution of a partnership between A., B. and C., 
a power given to A., to receive all debts owing to, and to 
pay all those owing from, the late partnership, does not au- 
thorize him to indorse a bill of exchange in the name of the 
partnership, though drawn by him in that name, and ac- 
cepted by a debtor to the partnership, after the dissolution. 
The person, therefore, to whom he so indorses it, cannot 
maintain an action on it against A., B, and C., as partners. 
Neither can such indorsee maintain an action against A., B, 
and C., for money paid to the use of the partnership, though, 
in fact, the money advanced by him in discounting the bill 
be applied by A. to the payment of a debt due from the 
partnership. 1 H. Bla. 155. 

If three partners (two of whom reside abroad, and one in 
England), be sued for a partnership debt, and the partner 
resident in England appear to the action, but refuses to ap- 
pear for the partners resident abroad, the sheriff, under a 
distringas against the two partners, may take partnership 
effects, though paid for by the partner resident in England 
alone, to whom the partnership was legally indebted: and the 
court will not relieve him against such distress. 3 B, § P. 254. 

The defendant agreed, in writing, to take one-half share 
of certain goods bought by the plaintiff on their joint ac- 
count, half in the prolit or Tanasia nO firnisin ihe plaintiff 
with half the amount in time for the payment thereof, the 
voods being to be paid for by bills. ‘The Court of King's 
Bench held, first, that this was an agreement relating to the 
sale of goods within the exemption in the stamp act, 44 Geo. 3. 
c. 98. sched, A., and did not require a stamp: secondly, that 
the plaintiff having paid the whole price of the goods which 
were to constitute the partnership stock, to which both 
parties were to contribute equally, an action lay against the 
defendant for his moiety of the price which was to be fur- 
nished by him in the first instance, although there might be 
an account to be taken between them as partners upon the 
subsequent disposal of the joint stock. 18 Hast, 7. 

If several persons horse, with horses their several pro- 
perty, the several stages of a coach, in the general profits of 
which they are partners, they are not all jointly liable for 
goods furnished to one partner for the use of the horses 
drawing the coach along his part of the road. Barton v. 
Hanson § al. 2 Taunt, 49. 

The partners in one house of trade cannot maintain an 
action against the partners in another house of trade, of which 
one of the partners in the plaintif’s house is also a member, 
for transactions which took place while he was partner in 
both houses; and that whether the action be brought in the 
lifetime of the common partner, or after his decease; but 
after his decease, the surviving partners of the one house 
may sue the surviving partners of the other house, upon 
transactions subsequent to the decease of the common partner, 
6 Taunt. 597. 

In assumpsit against one of several partners for not de- 
livering goods, with a count for money had and received, to 
which defendant pleaded that the promises were jointly made 
with A. and B., it appeared, that defendant, being partner 
with A, and B., made the contract individually, though in 
the name of the partnership, and for the sale of partnership 
property; and that in fraud of his partners he received the 
money to his own use, though the bill drawn by him for the 
money was in the partnership name. Held that plaintiff 
might recover the money so received, under the common 
count, 4 M, § S. 475. 

If the names of two partners in trade appear (among 
others) on the certificate of registry, as owners of a ship, 
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the registry acts do not prevent the showing how and in 
what proportions the several owners are respectively en- 
titled; and though partners may derive title under different 
conveyances, yet, if their shares were purchased with the 
perpeti funds, and treated by them as partnership pro- 
perty, and the partners become bankrupt, these shares will 
be considered as the joint property. 4M. & 5. 450. 

A bond was given to the several persons constituting the 
firm of a banking-house, conditioned for the repayment of 
the balance of an account, and of such further sums as the 
bankers might advance to the obligor; one of the partners 
dies, and a new partner is taken into the firm; at that time 
a considerable balance is due from the obligor to the firm; 
advances are afterwards made by the bankers, and payments 
made to them on account by the obligor; the latter is cre- 
dited by the new firm with the several payments, and charged 
with the original debt and subsequent advances as ĉonsti- 
tuting items in one entire account; and the balance due at 
the time of the partner's death is considerably reduced, and 
that reduced balance, by order of the obligor, is transferred 
by the bankers to the account of another customer, who, 
with his assent, is charged with the then debt of the obligor. 
The person so charged having become insolvent, the sur- 
viving partners of the original firm brought their action upon 
the bond: Held, that as they had not originally treated it as 
a distinct account, but had blended it in the general account 
with other transactions, they were not at liberty so to treat 
it at a subsequent period; and having received in different 
payments a sum more than sufficient to discharge the debt 
due upon the bond at the time of the death of the deceased 
partner, that the bond was to be considered as paid, 2 B. & 
A, 39, 

Quære whether the transfer of the balance due from the 
obligor to the account of another, with his assent, did not, 
in point of law, operate as payment. 

Where one of three partners, after a dissolution of part- 
nership, undertook, by deed, to pay a particular partnershi 
debt on two bills of exchange, and that was communicate 
to the holder, who consented to take the separate notes of 
the one partner for the amount, strictly reserving his right 
PE AE MTA EE E T TEE E EE 

eld, that the separate notes having proved unproductive, 
he might still resort to his remedy against the other part- 
ners, and that the taking under these circumstances the se- 
parate notes, and even afterwards renewing them several 
times successively, did not amount to satisfaction of the 
joint debt. 2B. § A. 216, 


VI. Puste partnerships are where the association consists 
of an indefinite or a large definite number of joint under- 
takers, and they are usually called companies or societies. 

Of these some are incorporated by letters-patent, or by 
act of parliament, as the East India Company, and the Bank 
of England ; and others are not,—as, for instance, most of 
the Fire and Life Insurance Companies. See Joint Stock 
Companies. : 

Companies or societies, which are not confirmed by public 
authority, are in fact nothing more than ordinary partner- 
ships, and the laws respecting them are the same, 9 Last, 
516; 3 Ves. & B. 180, 

Now by the 4 & 5 Will. 4. c. 94. his majesty may, by let- 
ters-patent, grant to trading and other companies, not incor- 
porated, any privilege which by the common law, or by the 
6 Geo. 4. €. 91, (whereby the Bubble Act was repealed,) it 
would be competent for him to grant by any charter of incor- 
poration, and particularly the privilege of suing and being 
sued in the name of some officer of such companies. 

See further Gow on Partnerships ; also titles Bankrupt, In- 
dictment, V1., Joinder in Action, Joint-tenants. 


PART-OWNERS. Those who are concerned in ship 
matters, and have joint shares therein, See Insurance, Ship, 
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PARTY-WALLS. See Fire, London. 

PARVISE, Selden, in his notes on Fortesque, €. 
fines it to be an afternoon's exercise or moot for the! 
tion of young students, bearing the same name © 
with the Parvisie at Oxford. Seld. Notes, p. 565 
mentions it in one of his prologues. 

PASCHA CLAUSUM. The octaves of Easter oF 
Sunday, which closes that solemnity: and die (| 
Pascha Clauswn is a date in some of our old deed! 
first statute of Westminster, anno 3 Edm. 1, is said t0 
made the Monday after Easter week—Zendemain de laí 
de Pasche, Sc. 

PASCHA FLORIDUM. ‘The Sunday before 
called Palm Sunday ; when the proper hymn or gosp 
was occurrunt turbæ cum foribus et palmis, &e. 
Abbat, Glaston. MS, 75. 

PASCHAL RENTS. Rents or yearly tributes pa 
the clergy to the bishop or archdeacon, at their Easter M 
ations, 

PASCUA, A particular meadow or pasture grow! 
apart to feed cattle. See Lindwood, Prov, Angl. b 3+ 
and tit, Pastura. 

PASCUAGE, pascuagium, Fr. paseage.] The 
or pasturing of cattle, Mon. Angl. ii, 28, The same 
pannage, E 
PASNAGE and PATHNAGE in WOODS, &¢ 
Pannage. 
PASSAGE, passagium, is properly over water, A8 Mi 
over land; it relates to the sea and great rivers, 



































1. c. 2 
(§ 22.) See King, Ne exeat Regno, 
Calais restrained to Dovor. 4 Haw. 4. c. 10, Tep 
21 Jac. 1. c, 28. 11) t 

PASSAGIUM or PASSAGIUM REGIS. AM 
expedition to the Holy Land, when made by the 
England in person, Cowell. £ 

PASSATOR. He who has the interest or comm d 
the passage of a river, or the lord to whom a duty 
for passage, Cowell. 

PASSIAGIARIUS, A ferry-man, 
an, 1287. f 
PASSPORT. A compound of two French Wol 
passer, transire, and port, portus, a haven. an f 

It signifies a licence for the safe passage of any Hie 
one place to another, See 2 Edw. 6. c, 2; and ÆN 
Safe-conducts. ( 
PASTITIUM. 
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A pastoral field, Domesday, P“ 






ORAL STAFF. The form of it was fr 
which signified rectum regimen. All the top p il 
crooked, and the other part sharp; the crooked sif 
the bishop presided over the people; and the 8? 
fied to punish the stubborn, Cowell. cattle 2 
PASTURE, Is any place generally where c% 
feed: and feeding for cattle is called’ pasture; 
feeding grounds are called common of pasture ; 
of pasture is properly a right of putting bi 
another man’s soil; and in this there is 
lord and of the tenant. Wood's Inst. 196, 197+ 
waste grounds, which are usually called common, 
perty of the soil is generally in the Jord of the may 
common fields it is in the particular tenants + AM ne of 
of pasture is either appendant, appurtenant, beca™ 
age, or in gross. See Common. ot 
PASTUS, The procuration or provision 
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tey ound to make for their lords at certain times, or as 
as they made a progress to their lands; this, in many 






and first inventor and inventors of such manufactures, 
rcs at the time shall not use, so as also they be not 

Y to the law, nor mischievous to the state, by raising 
* of commodities at home, or hurt of trade, or generally 
enient,” 


H is an inventor. —No person who has not, without 
aming Coed the original idea of that subject in his 
fre „be enabled to keep any patent he may have 
ork, heer’, the principle be taken from a scientific 
w B ‘Shot an inventor. The King v. Arkwright, printed 
be has in Neither will he be entitled to hold the grant if 
tion in Jp manner been informed of the secret by another 
15, 8.0, England. Dav. Pat. Cus. 429. And see 8 Taunt, 
Th yg ig Bs Moore, 456 ; 1 Car. & P. 558. 
Bene v. Arkwright, the point agitated was,— 
inya e machine for which the patent had been granted 
ented by Mr, Arkw ight,—and it was satisfactorily 
that every part which was not old, or had not heen 
; the same purpose to which it was then applied, 
ined, ict material or not useful. Tt was therefore de- 
So Ww » that he was not the inventor of a new manufactur 
opt ere the improvement consisted principally in the 
bt i modes already known, and the only new part 
e, that th object of the invention, it was held in a recent 
two ìe patent was not maintainable. 8 B. § Ad, 881, 
aba erS0ns severally discover the same thing, the one 
t bik a patent for it before the other has made the 
he lic, will be adjudged the “ true and first inventor.” 
Bla, 487, 
ameducer of a foreign invention, whether it has 
X a4 by travel or produced by study, is within the 
Pend entitled to a patent. 2 Salk. 477; Holt, N. P, 
Wha 2° 1 Car, § P. 558, oi 
Banin e new manufactures.—Lvery manufacture within 
AA the statute must be, 1, new; 2, not used 
le, as by ay other person nor by the inventor; 3, 
Ane, s useful, 
marpa facture may be, 1, a substance or thing made ; 
5 * comb or instrument; 3, an improvement or addition ; 
A prin odlion or arrangement of things already known ; 
ii ple, method, or process carried into practice by 
ans; 6, a chymical discovery; 7, a foreign in- 

















































Mstrument under his hand and seal particularly 
bey ascertain the nature of his invention, and in 
ii ne same was to be performed; and also enrol 
ent in Chancery within a given time (generally 
ithe. A letters patent should be void, In the spe- 
an het re the invention must be accurately ascer- 
have g forth in the most minute detail. The courts 
hay, g looked with jealousy on the specification, 
tin between the public and the inventor, as Lord 


nee 




















our of 4 (Dav. Pat, Cas. 434,) should be too much 
e : re i e 
' Upon it ertentee; and hence more questions have 


an upon any other part of the grant, and 








PT 


more TR declared void upon this than upon any other 
ground. 

The patent and the specification have always been con- 
sidered as connected together and dependent on each other 
for support, and the one may be looked at to understand 
the other. 87. R. 95; and 2H. Bla. 478. Still, however, 
the specification must contain within itself a full description 
of the invention, 

The specification must support the title of the patent, and 
the latter should not indicate one thing, and the former de- 
scribe another. 2 B. & 4.350. And it was held that a 
patent taken out for a tapering brush was not supported by 
the specification of a brush in which the hairs or bristles 
were made of unequal length, 2 Stark, 249; and see 6 B, 
§ C. 169, 178. 

In the specification of a substance, the thing itself should 
be accurately ascertained, the materials of which it is com- 
posed, the method by which it is made, and the use to which 
it is to be applied, correctly developed and particularly de- 
scribed. 

4, Remedies for an infringement of a patent, 8&e—For- 
merly monopolies and patent rights were investigated in the 
Star Chfimber, 3 Jnst. 183. But the 21 Jae. 1, enacted, that 
they should thenceforth be determined according to the 
common law. 

The remedies now resorted to are, an action at law for 
damages, or proceedings in equity for an injunction and ac- 
count. 

When a patent is invalid, as being contrary to the statute, 
or from some defect in the specification, &c. the king may 
have a scire facias to repeal his own grant. 4 Inst. 88. 

A subject also, who is prejudiced by a patent, may of 
right petition the king to use his name for its repeal ; and 
as all persons are injured by its existence, it follows that 
every one may petition for a scire facias to have it cancelled, 
Dyer, 276 b; 2 Ventr. 344; 3 Lev. 220. 

Between subject and subject, each having a patent for the 
same thing, the first patentee may generally have a scire 








facias to repeal the second. 4 Inst. 88; Dyer, 197 b, 198 a; 


but the second patentee cannot bring a seire facias to repeal 
the first patent, though the better right should be in him. 
Dyer, 276 b; 277 a, For the second grant is necessarily 
bad, even if the first, by some informality, be rendered in- 
valid. 

For further information on this subject, see Godson’s Law 
of Patents, from which the above sketch is chiefly abridged ; 
and see Literary Property, Monopoly, Sculpture, 

PATENTS or LETTERS PATENTS, The king's 
writings, sealed with the great seal, having their name 
from being open: and they CEEE Crowe) die: 
126. 

‘The king is to advise with his council touching grants and 
patents made of his estate, &c.: and in petitions for lands, 
annuities, or offices, the value is to be expressed; also a 
former patent is to be mentioned where the petition is for a 
grant in reversion, or the patents thereupon shall be void. 
1 Hen, 4. 6.6; 6 Hen. 8. c. 15. 

Patents, which bear not the date and day of delivery of 
the king’s warrants into Chancery, are not good, 18 Hen. 6, 
c. 1. Where the king's patent creates a new estate, of which 
the law doth not take knowledge, the patents are void. 
8 Rep. 1; 5 Rep. 93. But patents shall not be avoided by 
nice constructions : if a patent may be taken to two intents, 
and is good as to one, and not as to the other, it is valid. 
Jenk. Cent. 138. 

When the king would pass a freehold, it is necessary that 
the patent be under the great seal ; and it ought to be granted 
de advisamento of the chancellor of the exchequer and lord 
treasurer in the usual manner, Fitzgib. 291. See Grants 
of the King, Scire Facias. 
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For patents of peerage, see Peer. For patent of prece- 
dence, see Barrister. 

PATRIA, The country: the men of a neighbourhood : 
thus when it is said inquiratur per patriam, a jury of the 
neighbourhood is meant, In like manner, assisa vel recog- 
nitio per assisam, idem est quod recognitio patrice. Cowell. 
See Assise, Jury. 

PATRIARCH. Is the chief bishop over several countries 
or provinces, as an archbishop is of several dioceses, and 
hath several archbishops under him. God. 20. 

PATRIMONY. An hereditary estate or right descended 
from ancestors. The legal endowment of*a church, or re- 
ligious house, was called ecclesiastical patrimony; and the 
lands and reversions united to the See of Rome are called 
St. Peter's Patrimony. Cowell. 

PATRINUS. A godfather, as matrina is a godmother. 


Ll. H. 1. 
PATRITIUS. An honour conferred on men of the first 
quality in the time of the English Saxon kings. Mon. Angl. 


i, 13, 

PATRON. He who hath the disposition of an ecclesi- 
tical benefice. 

‘The patron's right is the most worthy and first act and 

art of a promotion to a benefice, and is granted and pleaded 
fy the name of libera dispositio eccleeiz. Hob. 168, But 
during the vacancy of a church, the frechold of the glebe is 
not in the patron, for it is in abeyance. 8 Hen. 6. 24; Lit. 
144, A patron shall not have an action for trespass done 
when the church is vacant; and if a man who hath a right to 
glebe lands, releaseth the same to the patron, that is not 
good, because thé patron has not any estate in the land, 
11 Hen. 6. 4. If the patron grants a rent out of a church, 
it is void even against himself. 88 Ædmw. 3. c.4. See further, 
Advowson, Parson, Vicar, 5c. "7 

PAVAGE, pavagium.] Money paid towards paving the 
streets or highways. | Hez concessit pav ium ville de Hun- 
tingdon per quinquennium, Pla, Parl. 85 Edw. 1. 

PAVING. See London, Scavengers, Police. 

PAUPER. A poor man: according to which we have a 
term in law, to sue in formd pauperis. 

Before a person is admitted to sue in formd pauperis, he 
must have counsel's hand to his petition, certifying the judge 
to whom the petition is directed, that he conceives the pe- 
titioner hath good cause of action; he must also annex an 
affidavit to his petition, that he is not worth five pounds, all 
his debts paid, except wearing apparel, and his right to the 
matter in question. Lil. Reg. 633. 

None ought to be admitted to sue in formå pauperis in an 
action on the case for words. Ibid. 

A person admitted to sue in formå pauperis can only sue 
in that cause for which he is admitted, et sic toties quoties, 
Ibid. 

It seems that after the statutes which introduced costs, 
neither plaintiffs nor defendants could sue or defend in formå 
pauperis ; for that would be a means of depriving the’ other 
party of the costs given him by statute; and as the 11 Hen. 7. 
©. 12, enables persons only to sue as paupers, and as the 
28 Hen. 8. c. 15, excepts only plaintiffs, who are paupers, 
from paying costs ; it seems, that one cannot be admitted in 
aay action to defend as a pauper. But it hath been ad- 
judged, that a person may be admitted to defend an indict- 
ment in formå pauperis for a misdemeanor, such as a conspi- 
racy, keeping a disorderly house, &c., for in such proceedings 
there being no costs, the judges have a discretionary power 
of admitting or refusing them by the common law. Pasch. 
9 Geo. 2. The King v. Wright. 

It is said, that paupers ought not to be admitted to re- 
move causes out of inferior courts, but ought to satisfy 
themselves with the jurisdiction within which their actions 
properly lie, 1 Mod. 368. 

By the orders of the courts, if the party admitted to sue 
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in formá pauperis give any fee or reward to his co 
attorney, or make any contract or agreement with 
shall from thenceforth be dispaupered, and not be i 
wards admitted again in that suit to prosecute in fo 
peris. Ord. Cur. 94. 

‘Also, if it shall be made appear to the court that 
person prosecuting in formá pauperis hath sold or conl 
for the benefit of the suit, or any part thereof, while 
same depends, such cause shall be from thencefor' 
dismissed the court, Ord. Cur. 95. Formd Pauperis. 
further, Costs, II. 

Several poor persons having claimed the property 

to 
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intestate, as his next of kin, an issue was directer 
rights of the parties, The Court of Equity allowed & È 
tion of the fund in court to those whose claims hae 
allowed by the master, to enable them to proceed d 
issue, but refused to make any such allowance to thos 
claims had been disallowed. Gregg v. Taylor, 4 Russ: 

‘There must be special circumstances to entitle a P 
prosecute in formá pauperis. 1D. P. C. 536. 

‘A defendant, in an indictment for perjury, 
plead in formd pauperis, on the usual affidavit. 
507. $ 
So in an excise information, the court will admit the Pi 
to defend in formá pauperis, on the common affi 
out a certificate of merits (3 & 4 Wm. 4, c. 58. § 97 
on an application of the defendant for a copy of the inf 
tion, gratis, the court held he was only entitled to A 
information read over to him by the officer, ani 
might either plead instanter or at a future day. 2 @ 
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393. 

PAWN, pignus.] A pledge or gage for payment of mi 
lent; it is said (risum teneatis ?) to be derived a pi 
a que pignori dantur, pugno vel manu traduntuti 

ict, 

‘The party who pawns goods hath a general prop 
them ; they cannot be forfeited by the pawnee or pat 
hath them in pawn, for any offence of his; nor be ti 
execution for his debt; neither may they other! 
in execution till the debt for which they are pawned # 
fied. Lit. Rep. 382. For the absolute property 1$ 
other ; therefore they are not alienable, nor, by consedy 
„d without 








ditors, the goods in the hands of the pawnee $ 
taken in execution until the money is paid to the pa 
because he had a qualified property in them, and tMi 
ment creditor only an interest. 3 Bulst. 17. AM 
person hath jewels in pawn for a certain sums ont f 
pawned them is attainted, the king shall not have PY 
unless he pay the money. Plows 487, For the # 
of the general property doth not alter the specia! P 
the pawnee, 2H. 7. 1; 1 Bulst. 29. 
Ifa man pledge goods and then is outlawed, 
redeem them; because then the absolute property 
king; but if the outlawry is reversed, then the Peten 
instated in his property, as if there had been nO 
and therefore may redeem them, 1 Bulst. 29 
The pawnee of goods hath a special property I si 
detain them for his security, &c., and he may fg 
pawn over to another, subject to the same condi 
if the pawnee die before redeemed, his exe 
it upon the like terms as he had it, being sé 
If goods pawned are perishable, and no day ‘ied 
payment of the money, they lie in pawn till she 
any default in him who hath them in keeping, hy 
pawned them shall bear the damage; for it ® 
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PAWN. 


his fault that he did not redeem them sooner; and he 
tom pawned may have action of debt for his money : 
® if the goods are taken from him, he may have action 
pipas, c. Co. Lit. 89, 208; Yelo, 179. 
here foods are pawned for money borrowed, without a 
y set for redemption, they are redeemable at any time 
paing the life of the borrower. They may be redeemed after 
i ee of him to whom pawned, but not after the death 
Buty, REO pawned the goods. 2 Cro, 245; Noy, 187; 
t. 9. But where a day is appointed, and the pawner 
the day, his executors may redeem the pawn at 
» and this shall be assets in their hands, 









è s money on a pawn, is to have the pledge 
na When he repays it, or he may have action for the de- 
and his tender of the money revests the special pro- 
+ 2 Cro. 244, And it hath been held, that where a 
iver of Pawnee refuses (upon tender of the money) to re- 
ing tH goods in pawn, he may be indicted ; because 
livers secretly pawned, it may be impossible to prove a de- 
then’ © want of witnesses, if trover should be brought for 
Tinea 268, 
tgan | Vendor of a leaschold estate deliver the conveyance 
chacto™ to take effect on payment of the residue of the 
@ iMoney; the property in the title-deeds of the es- 
Kiso vested in the vendee, that the vendor obtaining 
ston of those, and pawning them, does not confer on 
thak Ace a right to detain them, after tender of the pur- 
Ang Y, 6 Taunt, 12. 
Pan £e the statutory provision against wilful detention, 
Agnnlrokers, 
n n aged, that if goods are lost, after the tender of mo- 
aher Pawnee is liable to make them good to the owner, 
weender he is a wrongful detainer; and he who keeps 
ngful qS Uy Must answer for them at all events; his 
85 Yel etainer being the occasion of the loss, Cro. Jac. 
170, 49; 1 Bulst, 29; Bro. Bailment, 7; 1 Rol. Rep. 
F 89, But if they are lost before a tender, it is 
Wag the pawnee is not liable, if his care of keeping 
nt exact; and the law requires nothing of him, but 
d Ri he should use an ordinary care in keeping the 
Which eey may be restored on payment of the money 
x tt ley were deposited; and in such case if the goods 
e Pawnee hath still his remedy against the pawner 
Tepe Mey lent. 2 Salk, 522; 8 Salk. 268, 
aft” is laid up, and the pawnee robbed, he is not 
answerable; though if the pawnee useth the thing, 
è Watch, &c, that will not be the worse for wearing, 
eras G» it is at his peril; and if he is robbed, he 
Q Satie to the owner, as the using occasioned the loss, 
TEO o. 522; 3 Salk, 268; see Co. Lit. 89a; 3 Inst. 
My 1 yi 83s Palm. 551; Ow. 123; 178; Cro, Jac, 
le, t. 29, 90; 1 Rol. Rep. 181. 
ithoyy wt, Where goods pledged have been destroyed by 
liable to Pe Pawnbroker's negligence or default, he js 
make compensation, 1 Nev. § M. 35. % 
vg ja is of such a nature that the keeping is’ a 
One op S Pawnee, as a cow, or a horse, &e. he may milk 
opi’ the other; and this shall go in recompense 
arel Aue: Things which will grow the worse by usage, 
‘nae he may not use. Owen, 124. 
ney is lent ona pledge, the borrower is per- 


le to thi o 
LS Contrary ihe payment, unless there be an agreement 
Perso 





































































tra. 91 
from ottowed 1007 on the pawn of jewels, and took 
m, > the lender, acknowledging them to bein his 
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PAWNBROKERS. 


hands, for securing the money; afterwards he borrowed se- 

veral other sums of the same person, for which he gave his 
notes, without taking any notice of the jewels. As in this 
case it was natural to think the lender would not have ad- 
vanced the sums on note only, but on the credit of the pledge 
in his hands before, it was decreed in equity, that if the bor- 
rower would have his jewels, he must pay all the money due 
on the notes, Pre. Chan. 419, 421, 

He to whom goods are delivered for safe custody cannot 
pawn them. Stra. 1187. There can be no market-overt 
for pawning them. Ibid. 

As to the pledging of goods by factors, see Factor. 
further tits. Bailment, Pawnbrokers. 
PAWNAGE or PANNAGE. 

swine. See Pannage. 

PAWNBROKERS. By the stamp acts, pawnbrokers are 
annually to take out a licence on a stamp. 

By the 39 & 40 Geo. 3, c. 99, rates of profit are allowed 
to pawnbrokers; and regulations are made to prevent op- 
pression by them, viz. 

For every pledge upon which there shall have been lent 
not exceeding 2s. 6d. one halfpenny is allowed as interest, 
&e, for any time during which the said pledge shall remain 
in pawn, not exceeding one calendar month; and the same 
for every month afterwards, including the current month in 
which such pledge shall be redeemed, although such month 
shall not be expired: for 5s, one penny; 7s. Gd. one penny 
halfpenny; 10s. two pence; 12s. 6d. two pence halfpenny; 
15s. three pence; 17s. 6d. three pence halfpenny; 1/, four 
pence; and so on progressively and in proportion for any 
sum not exceeding 40s.; and for any intermediate sum be- 
tween 2s. 6d, and 40s, at the rate of 4d. for 20s. 

And for every sum exceeding 40s. and not exceeding 42s. 
eight pence; and for every sum exceeding, 42s. and not ex- 
ceeding 10/, at the rate of three pence and no more for the 
loan of every 20s, of such money lent by the calendar month ; 
and so in proportion for every fractional sum. § 1—3. 

A party applying for the redemption of goods pawned, 
within seven days after the expiration of ay; month, may 
redeem them without paying any thing for the seven days, 
and applying after seven and within fourteen days, pays the 
profit for mapth and a half of another month; but after the 
expiration of the first fourteen days the pawnbroker may 
take for the whole month. § 5. 

Entries to be made and duplicates given, § 6, 7. 

Any person fraudulently pawning the goods’ of another, 
and convicted before a justice, shall forfeit from 20s. to 5l., 
and also the value of the goods pawned, &c. to be ascertained 
by the justice ; and on failure of payment may be committed 
to the house of correction for not more than three months, 
and be publicly whipped ; the forfeitures, when paid, to he 
applied towards making satisfaction to the party injured, and 
defraying the costs; the overplus, if any, to the poor of the 
parish. § 8. 

Any person counterfeiting or altering a duplicate, may be 
seized and taken before a justice, who is to commit the party 
to the house of correction, for not more than three months 
nor less than one. § 9. 

If any person’ shall offer to pawn any goods, refusing to 
give a satisfactory account of himself and the goods; or if 
there shall be reason to suspect that such goods are stolen ; 
or if any person not entitled shall attempt to redeem goods 
pawned, they may be taken before a justice, who shall commit 
them for further examination; and if it appears that the 
goods were stolen, or illegally obtained, or that the person 
offering to redeem the same has no title or pretence to them, 
the justice is to commit him to be dealt with according to 
law, where the nature of the offence shall authorize such 
commitment by any other law, or otherwise for not more 
than three months. § 10, 
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In woods and forests for 
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PAWNBROKERS. 


The power of imprisonment given by this section does 
not extend to cases of embezzlement, loss, or damage, pro- 
vided for by § 24. 1Nev. & M. 24. 

Persons buying or taking in pledge unfinished goods, or 
any linen, &c. entrusted to be washed, shall forfeit double 
the sum lent, and restore the goods. § 11. 

‘A justice may grant a search warrant, in executing which 

ace officer may break open doors; and the goods, if found, 
shall be restored to the owner. § 12, 13. 

Pawnbrokers refusing to deliver up goods pledged within 
the year, on tender of the money lent and interest, on con- 
viction, a justice is empowered to commit the offender till 
the goods be delivered up, or reasonable satisfaction made. 

14, A 
' Persons producing notes, are to be deemed owners, unless 
‘on notice to the contrary from the real owner. § 15. 

Duplicates being lost, the owners, on oath before a jus- 
tice, shall be entitled to another from the pawnbroker. § 16. 

Goods to be sold by public auction after the expiration of 
one year; being exposed to public view, and catalogues 
thereof jad pe and two advertisements of sale by the 

awnbroker to be inserted in some newspaper two days at 
least before the first day’s sale under penalty of 107. to 40s, 
to the owner. § 17. 

Pictures, prints, books, statues, &e. shall be sold only four 
times in a year. § 18, 

Pawnbrokers receiving notice from the owners of goods 
before the expiration of a year, shall not dispose of them, 
until after the expiration of three months from the end of 
the said year, § 19. 

Pawnbrokers to enter an account of sales in their books of 
all goods powned for upwards of ten shillings; and in case 
of any overplus by the sale, upon demand within three years, 
it shall be paid to the owner, the necessary costs, principal, 
and interest being deducted; persons possessing diniinan 
entitled to the inspecting of the book; and in case the goods 
shall have sold for more than the sum entered, or the further 
entries not made, or the overplus is refused to be paid, the 
offender shall forfeit 10/. and treble the sum lent, to be levied 
by distress, § 20. 

Pawnbrokers shall not purchase goods whilst in their cus- 
tody, or suffer them to be redeemed for that purpose; nor 
lend money to any person appearing to be under twelve years 
of age, or intoxicated, or purchase duplicates of other pawn- 
brokers, or buy any goods before eight in the forenoon, and 
after seven in the evening; nor receive any goods in pawn 
before eight in the forenoon or after eight at night, between 
Michaelmas and Lady-day, and before seven o'clock in the 
forenoon, and after nine at night during the remainder of the 
year; except till eleven o'clock on the evenings of Saturday, 
and that preceding Good Friday and Christmas-day; nor 
carry on the trade on any Sunday, Good Friday, or Christ- 
mas-day, or any Fast or Thanksgiving-day. § 20. 

Pawnbrokers are to place in their shops a table of rates 
allowed by this act. § 21. 

Pawnbroker’s christian and surname, and business, to be 
written over the door; under a penalty of 10/., half to the 
informer and half to the poor. § 23. 

Pawnbrokers having sold goods illegally, or having em- 
bezzled or injured Shar justices may award reasonable satis- 
faction to the owners, in case the same shall not amount to 
the principal and profit; or if it does, the goods shall be de- 
livered to the owner, without paying any thing, and pawn- 
Ha to pay the excess of damage also, under a penalty of 

Ol. § 24. 

Pawnbrokers to produce their books before any justice, if 
required, under a penalty of 10/. to 5l. § 25. 

Penalty on pawnbrokers neglecting to make entry 10l, 
and for every offence against this act, where no penalty is 
provided, 40s. to 107. half to the informer, the remainder to 
the poor. § 26, 









PAYMENT. 


Complaint shall, in all cases, be made within tn 
months. § 27. i 
No person convicted of a fraud or felony may be alt 
former under this act, § 29. 
Churchwardens to prosecute for every offence at the 
pense of the parish, on notice from a justice. § 28. 
This act does not extend to persons lending money UP 
goods at 5 per cent. interest, a 
This act to extend to the executors, &c, of pawnbro 
and pawners. § 31. 

The form of conviction is settled by § 33; and an apf 
given to the quarter session: ` Me: 

PAYMENT of money before the day appointed, is 10 
payment at the day; for it cannot, in presumption © 
be any prejudice to him, to whom the payment is mae 
have his money before the time; and it appears, by the på 
receipt of it, that it is for his own advantage to rece! 
then, otherwise he would not do it. Yet it is said, that 
fendant must not plead, that the plaintiff accepted it im 
satisfaction; but that he paid it in full satisfaction, 9” 
117. : 
Payment of a lesser sum, in satisfaction of a greater, Fy 
not be a satisfaction for the whole; unless the payme 
before the day: though the gift of an horse, or robe, & 
satisfaction may be good. /bid, And where damage 
uncertain, a less thing may be done in satisfaction of a 
4 Mod. 89. 

Upon solvit ad diem pleaded, it is good evidence to 
payment at any time after the day, and before action brong 
fnd payment, although after the day, may be pleaded ta, 
action of debt, upon bill, bond, or judgment, or seite 
upon a judgment, 2 Lil. Abr. 287; 4 § 5 Anne cl 
see 1 Stra. 652; where, on such a plea, proof was ny 
interest paid two years after the day, whereby the p 
falsified; which was made on presumption only + 
‘had not been demanded for thirty years. And 
ment after the day is good by way of discharge, 
be so by way of satisfaction, 4 Mod. 250. Pay! 
plea to debt on covenant, or an obligation, without 
tance; but if the obligation have a condition, it is 0! 
Dyer, 25, 169. If a bond, &c. be for payment of 
and no day is set, damages cannot be recovered tillat 
is made. Bridge, 20. See Bond. i 

For payment of rent, there are said to be four 
1. A voluntary time, that is not satisfactory, and yet da 
some purpose: as where a lessee pays his rent before al 

in of the rent, and enables him 4 ww n 





























































this gives sei ime 

to bring his assize (now abolished) for . A ime 

tary and satisfactory in some cases; when it i 
re 


morning of the last day, and the lessor dies befo 
the day, this is a good payment to bind the heir, oF f 
but not the king. 3. The legal, absolute, and § 
time, which is a convenient time before the last ins 
last day, and then it must be paid. The 4th i He 
and not voluntary, but coercive when forced an oe í 


by suit at law. Co. Litt, 200; 10 Rep. 127% 
for value received le 


See Rent. 
A bill drawn on A, to pay mone 
good discharge of a debt, though the bill be not Po 
the creditor return the bill in convenient time- 
A. gives B. a bill of exchange on C. in payment © 
debt; this is not allowable as evidence on non wrap! 
less paid; for a bill shall never go in discharge ©) gul 
debt, except it be part of the contract that it en 
1 Salk, 124. When a merchant draws a bill upa 
ndent, who accepts it, this is payment: for it 
lebtor to another person, who may bring his action: 
37. See Bill of Teechanye. -a wbi 
Payment of money shall be directed by him jz, 






















and not by the receiver, &c., 5 Rep. 1174 cng ‘or MDY 
the payer does not apply the payment, the rece!" 
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not apply it to an uncertain demand, as to a debt 
a testator, Strange, 1194. 
A creditor receiving money, without any specific appro- 
tion thereof by the debtor, shall be permitted in a court 
> to ascribe his receipt to the discharge of a prior and 
Purely equitable debt, and to sue his debtor at law for a sub- 
“quent legal debt. 6 Taunt. 597. 
n the payment of a testator's debts by executors, they 
Pay first judgments, mortgages, rent due by lease, &c. 
nds and bills, &e. 1 Roll. Abr. 927. See Executor, 











PAYMENT wto COURT. See Money into Court. 


Viol 
And 





ion of the peace. Time of peace is, 
stice are open; and judges and minis- 
same may, by law, protect men from wrong, and 
AIL At&t Justice to all.” Co. Litt, 249, 
the jguthority for keeping the peace comes originally from 
root’ Who is the supreme magistrate for preservation 
f the though it is said the king cannot take a recognizance 
pees because it is a rule in law that no one can take 
ommceBtizance, who is not either a justice of record, or by 
a Sion; also it is certain, that no duke, earl, or baron, 
* have any greater power to keep the peace, than mere 
rd q persons, Lamb. lib, 1. ce. 8; Dalt, c. 1. But the 
p Cancello: 













€e, who make an affray in their presence; but may 
rocess of the peace, &e. 2 Hawk. P. C. 

o Shall be kept, and justice and right duly adminis- 

cts all persons. 1 R. 2. e. 2, &e.—Breakers of the 

; 34 D imprisoned, and to find sureties, &e, 2 Edw. 3. 

tahe eo, ‘dm. 3. c, 1. Recognizances for keeping the peace 

hancer tified to the quarter sessions, 3 H. 7. e. 1.—The 
Y and king's bench restrained from granting process 


e8e or behaviour without motion and affidavit; and 
hy, COsts and dat 




















ba 






eneral issue pleadable. 7 Jac. 1. c. 5; 21 
See Justices of Peace; Peace of the King; 
of the Peace. 

ja? acione, COD ann mue CHURCH, pax Dei et ecclesie.) 
t hag p Used for that cessation which the king’s sub- 
Mon Sunt, trouble and suit of law between the terms, 

PEACE” ays and holidays. See Vacation. 

Very oa KING, pax regis, mentioned in 6 R. 2. 
/ i AS that peace and security both for life and 

vat 
















e king promiseth to all his subjects, or others 
ked, a 8 Protection, And where an outlawry is re- 
ot meq Reson is restored to the king's peace, and this 
Policy &d pacem redire. Bract. lib. 3. c. 11. This point 
diy) Seems to have been borrowed by us from the 

» in the second book of the Feuds, cap. 53. 

















4 Which, 
"0 Pace tenenda, Sc. Hotoman proveth. Of this 
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Hoveden setteth down many branches. Annal. H. 2. fol. 144, 
330. 

The peace of the king’s highway is the immunity that the 
king’s highway hath to be free from annoyance or molestation. 
The peace of the plough whereby the plough and the plough 
cattle are secured from distresses. F. N. B. 90. And fairs 
have been said to have their peace; because no man might 
be troubled in them for any debt contracted elsewhere, 

As to the peace of the church, see Sanctuary. 

PECIA. A piece or small quantity of ground, Paroch. 
Antiq. 240. 

PECTORALE, A word often met with in old writings. 
Most authors agree that it is the same with that garment 
called rationale, which the high priest in the old law wore on 
his shoulders, as a sign of perfection. It is worn also by the 
high priest of the new law, as a sign of the greatest virtue. 
Quee gratia et ratione perficitur; for which reason it is called 
rationale. It is by some taken to be that part of the pall 
which covers the breast of the priest, and from thence called 
pectorale, But all agree that it is the richest part of that 
garment, embroidered with gold, and adorned with precious 
stones. Cowell, 

PECTORAL. Armour for the breast, a breast-plate or 
petral, for a horse; from the Lat. pectus; it is mentioned in 
13 & 14 Car. 2. e, 3. 

PECULIAR, Fr. peculier, i, e, private.) A particular 
parish or church, that hath jurisdiction within itself, and 
power to grant administration or probate of wills, &c. exempt 
from the ordinary. 

Hixainpe-juriedlotlonatere 110; calla nob Poni they are 
under no ordinary, but because they are not under the ordi- 
nary of the diocese, but have one of their own, These are 
therefore called peculiar, and are of several sorts, 1 Still. 
536. 
There are royal peculiars, and archbishops’ peculiars: the 
king's chapel is a royal peculiar, exempted from all spiritual 
jurisdiction, and reserved to the immediate government of 
the king: there are also some peculiar ecclesiastical jurisdic- 
tions belonging to the king, which formerly appertained to 
monasteries and religious houses. It is an ancient privi- 
lege of the see of Canterbury, that wherever any manors or 
advowsons belong to it, they forthwith become exempt from 
the ordinary, and are reputed peculiars of that see; not be- 
cause they are under no ordinary, but because they are not 
under the ordinary of the diocese, &e. For the jurisdiction 
is annexed to the Court of Arches, and the judge thereof 
may originally cite to these peculiars of the archbishop. 
Wood's Inst, 504, 

The Court of Peculiars of the Archbishop of Canterbury, 
hath a particular jurisdiction in the city of London, and in 
other dioceses, &c, within his province: in all, fifty-seven 
peculiars, 4 Just. 398; 22 & 23 Car. 2. e, 15, 

Where a man dies intestate, leaving goods in several pecu- 
liars, it has been held, that the archbishop is to grant ad- 
ministration. Sid. 90; 5 Mod. 239. 

‘There are some peculiars which belong to deans and chay 
ters, or a prebendary, exempted from the archdeacon only ; 
they are derived from the bishop of ancient composition, and 
may be visited by the bishop in his primary or triennial visita- 
tion: in the mean time, an official of the dean and chapter 
or prebendary is the judge; and from hence the appeal lies 
to the bishop of the diocese. Wood, 504, 

‘The dean and chapter of St, Paul's have a peculiar juris- 
diction; and the dean and chapter of Salisbury have a large 

eculiar within that diocese ; so have the dean and chapter of 
Pitehfield, &e. 2 Nels, Abr. 1240, 1241, 

There is mention in our books of peculiars of archdea- 
cons; but they are not properly peculiars, only subordinate 
jurisdictions; and a peculiar is prima facie to be understood 
of him who hath a co-ordinate jurisdiction with the bishop. 
Hob. 185; Mod, Ca. 808, If an archdeacon hath a peculiar 
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authority by commission, this shall not take away the autho- 
rity of the bishop; but, if he hath authority and jurisdiction 
by prescription, it is said it shall. 2 Roll, Rep. 957. 

Appeal lieth from other peculiar courts to the king in 
chancery. 25 H. 8. e. 19. 

And as to other statutes concerning peculiars, see 25 H. 8. 
c. 21. § 21, with respect to the visitation of places exempt, 
and the 59 G. 3. ¢. 99. § 73, whereby the powers given by 
that act for enforcing residence, &e. may be exercised by 
the archbishop or bishop within whose province or diocese 
any peculiar lies. See further, 16 Vin. Abr. tit, Peculiars; 
and title Courts Ecclesiastical, 4. 

PECUNIA. Properly money, but anciently used for cattle, 
and sometimes for other goods as well as money. So we find 
often in Doomsday, pastura ibidem ad pecuniam villa, that is, 
pasture-ground for the cattle of the village. Cowell. 

PECUNIA SEPULCHRALIS, Li. Canuti, 102.] Money 
anciently paid to the priest at the opening of the grave, for 
the good of the deceased's soul. This the Saxons called 
saulsceat, saulscot, and animæ symbolum. Spel. de Concil. t, 
y f$ 517. See Mortuary. 

ECUNIARY. All punishments of offences were anciently 
pecuniary, by mulct, &c. See Fine. 

PECUNIARY CAUSES, cognizable in the Ecclesiastical 
Courts, are such as arise either from the withholding ecclesi- 
astical dues, or the doing or neglecting some act relating to 
the church, whereby damage accrues to the plaintiff, towards 
obtaining a satisfaction for which he is permitted to institute 
a suit in the Spiritual Court. For the principal of these 
causes, see 3 Comm. 88; and titles Courts Ecclesiastical, 
Tithes, Spoliation, Dilapidation. 

PECUNIARY LEGACY, See Executor, Legacy. 

PEDAGE, pedagium.) Money given for the passing by 
foot or horse through any country, Spelm. 

PEDALE. A foot cloth, or piece of tapestry laid on the 
ground to tread on, for greater state and ceremony. Jngulph. 

n Al 

PEDIS ABSCISSIO, Cutting off the foot; a punishment 
on criminals, anciently inflicted, instead of death; as appears 
by the laws of William, called the Conqueror, ¢. 7; so in Jn- 

ulphus, p. 856; Fleta, lib. 1. ©. 38; Bracton, lib, 8. ©. 825 
Monast. tom. 1. p. 166. 

PEDLARS, See Hawkers, 

PEDONES. Foot-soldiers. Sim. Dunelm. an. 1085. 

PEERAGE. ‘The dignity of the lords or peers of the 
realm, See Peers of the ais. 

PEERS, pares,] signify, in law, those who are empannelled 
in an inquest upon a man, for convicting or clearing him of 
any offence; the reason is, because the custom of the realm 
is to try every man in such case by his peers or equals. See 
st. Westm. 1.8 EB, 1. c. 6; Mag. Char, c.29, And in this 
sense it is in use with other nations. Cowell. 

‘And as every one of the nobility, being a lord of parlia- 
ment, is a peer, or equal to all the other lords, though of 
several degrees ; so the Commons are peers to one another, 
although distinguished as knights, esquires, gentlemen, &c. 
2 Inst, 29; 3 Inst. 81, See post, Peers of the Realm. 

PEERS ov FEES, The word peer denoted originally one 
of the same rank ; afterwards, it was used for the vassals or 
tenants of the same lord, who were obliged to serve and 
attend him in his courts, being equal in function; these were 
termed peers of fees, because holding fees of the lord, or be- 
cause their business in court was to sitand judge, under their 
lord, of disputes arising on fees; but if there were too many 
in one lordship, the lord usually chose twelve, who had the 
title of peers, by way of distinction; whence, it is said, we 
derive our common juries, and other peers. Cowell. 


PEERS or rue REALM. 


Pares Reont; Proceres.) The nobility of the kingdom, 
and lords of parliament; who are divided into dukes, mar- 
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uises, earls, viscounts, and barons. And the rea 
they are called peers is, that notwithstanding a dist 

dignities in our nobility, yet in all public actions th 
equal; as in their votes of parliament, and trial of any 
man, S. P. C. lib. 3. The appellation seems to have | 
borrowed from France, from those twelve peers that Cha 
magne instituted in that kingdom, called Pares, vel 
Francie. 


I. Of the Titles and Origin of the several Deg 
Nobility. 
Il, The Manner in which they may be created and lir 
and how forfeited. 
III. Of the Privileges of Peers (and see Privilege.) 
IV. The Mode of their Trial in Capital Cases. 
I. Aux degrees of nobility and honour are derived fro 
king as their fountain, and he may institute what new 
he pleases. Hence it is that all degrees of nobility 
of equal antiquity. J 
A duke, though he be in England, in respect of his 
nobility, inferior in point of antiquity to many others, 
superior to all of them in rank, his being the first 
dignity after the royal family. Cambden Britan. tity 
Among the Saxons the Latin names of dukes, duces #8 © 
frequent; and signified, as among the Romans, the 47, 
manders or leaders of their armies, whom in their ont 
guage they call penecoge; and in the laws of Henry Ay 
translated by Lambard, they are called heretochii. BUE 
the Norman conquest, which changed the military P 
the nation, the kings themselves continuing for man, 
tions dukes of Normandy, they would not honour any S 
jects with the title of duke till the time of Edward Il. 
‘claiming to be king of France, and thereby losing # 
in the royal dignity in the eleventh year of his reign Tt 
his son, Edward the Black Prince, Duke of Cornwalli 
many of the royal family especially were afterwards Ti 
the like honour, This reason, however, di 















































a year before Edward IIL, assumed th 

D. 1387. Henry's Hist, Eng. viii. 185, (8v0. 
Duke, King, IL. 

In the reign of Queen Elizabeth, 4. D. 172, he Tig 
order became utterly extinct; Cambden. Britan. tit, Ore 
Spelman. Gloss. 191; but it was revived about 
afterwards by her successor, who was remarkably 
honours, in the person of George Villiers, Duke © 
ham, 1 Comm. c, 12. ait 
A marquis (marchio) is the next degree of nobility, 
office formerly was (for dignity and duty were never s 
by our ancestors) to guard the frontiers and limit i 
kingdom, which were called the marches, from the p 
word marche, a limit; such as, in particular, were the i 
of Wales and Scotland, while each continued to be an 
The persons who had commanded 
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Brit. title Ordines. 
d viii, e, 7, 

Latin they are called comites, (a title first used in the 
ets) from being the king’s attendants; @ societate nomen 
Pserunt, reges enim tales sibi associant, Bracton. l. 1. 
Flet. 1,1. c, 5, After the Norman conquest, they were 
Some time called counts or countees, from the French; 
tha they did not long retain that name themselves, though 
‘ sir shires are from thence called counties to this day. The 







But see Turner's Hist. Angl. 













of earls or comites is now become a mere title; they 
NN nothing to do with the government of the county, 
is now entirely devolved on the sheriff, the earl’s 
Or vicecomes, ‘In writs and commissions, and other 
instruments, the king, when he mentions any peer of 
e of an earl, usually stiles him “ trusty and well- 
in,” an appellation as ancient as the reign of 
+4 who, being either by his wife, his mother, or his 
er, actually related or allied to every earl then in the 
{lt artfully and constantly acknowledged that connec- 
n all his letters and other public acts; trom whence the 
8e has descended to his successors, though the reason has 
‘go failed. See Earl. 
eof name of vicecomes, or viscount, was afterwards made 
as an arbitrary title of honour, without any shadow of 
4 raining to it, by Henry VI., when, in the eighteenth 
is reign, he created John Beaumont a peer, by the 
iscount Beaumont; which was the first instance of 
2 Inst, 5. See Barrington on the Ancient Statutes, 
























itle of baron is the most general and universal title of 
à for originally every one of the peers of superior 
Ad also a barony annexed to his other titles. 2 Znst. 
'ut it hath sometimes happened that, when an ancient 
: lath been raised to a new degree of peerage, in the 
of a few generations, the two titles have descended 
à One perhaps to the male descendants, the other 
general, whereby the earldom, or other superior 
odern i Subsisted without a barony; and there are also 
'ithont halted where earls and viscounts have been created, 
the utexing a barony to their other honours; so that 
rule doth not hold universally, that all peers are 
he original and antiquity of baronies have ocea- 
pokat inquiries among our English antiquaries. The 
ir ‘able opinion seems to be, that they were the same 
thar eresent lords of manors; to which the name of 
ör, at (which is the lord's court, and incident to every 
Boh’ Ome countenance. It may be collected from 
ors, or pagra Charta, ©. 14, that originally all lords of 
© grent ess that held of the king i capite, had seats 
À council or parliament, till, about the reign of that 
€ conflux of them became so large and troublesome, 
e Was obliged to divide them, and summon only 
tet barons in person; leaving the small ones to be 
d by the sheriff; and (as it is said) to sit by repre- 
în another house; which gave rise to the separation 
Tie ROWS OF parliament, Gilb. Hist. of Bach. c. 33 
f Hon. 2,5, 21. See title Parliament. By degrees 
Parlia ae to be confined to the greater barons, or lords 
h ment only; and there were no other barons among 
i ete but such as were summoned by writ, in respect 
it 

































3 te of their lands or baronies, till Richard I. first 
Mere title of honour, by conferring it on divers 
is letters-patent. 1 Zast. 9; Seld. Jan. Angl. 2. 











ef A 
itle; of nite time of King Edward III. there were but two 
lly py ality, vis, earls and barons; the barons were ori- 
nis ovina afterwards created by writ, and after that 
ögg, ott earls were always created by letters-patent. 
l Bape 1 Comm. c, 12. p. 998. inn, And Henry VI. 
ic apnd of Hadham earl of Richmond by patent, 
im precedency before all other earls. ` Mary I, 
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likewise granted to Henry Ratcliff, Earl of Sussex, a privilege 
by patent beyond any other nobleman, viz. that he might at 
any time be covered in her presence, like unto the grandees 
of Spain; and some few others of our nobility have had this 
honour. Dict. 

The st. 81 Hen. 8. c. 10. settles the precedency of the 
lords of parliament and great officers of state; after whom, 
the dukes, marquises, earls, viscounts, and barons, take 
place according to their ancienty; but it is declared, that 
precedence is in the king's disposition. See Precedence. 

A dignity of earl, &c. is a title by the common law; and 
if a patentee be disturbed of his dignity, the regular course is 
to petition the king, who indorses it, and sends it into Chan- 
cery. Staund. Prærog. 72; 22 Edw. 8. 

There are now no feudal baronies; but there are barons 
by succession, and those are the bishops; who, by virtue of 
ancient baronies held of the king, (into which the possessions 
of their bishoprics have been converted,) are called by writ 
to parliament, and have place in the House of Peers as lords 

iri the temporal possessions of bishops are held b; 
their service to attend in parliament when called; and that 
is in the nature of a barony, See post, IL. III. 














Il, Tnx right of peerage seems to have been originally 
territorial; that is, annexed to lands, honours, castles, ma- 
nors, and the like; the proprietors and possessors of which 
were (in right of those estates) allowed to be peers of the 
realm, and were summoned to parliament to do suit and ser- 
vice to their sovereign; and, when the land was alienated, 
the dignity passed with it as appendant, ‘Thus the bishops 
still sit in the House of Lords in right of successions to cer- 
tain ancient baronies annexed, or supposed to be annexed, to 
their episcopal lands. Glan, l 7. c. 1. And thus, in 11 
Hen. 6, the possession of the castle of Arundel was adjudged 
to confer an earldom on its possessor. Seld. Title of Hon. b. 2. 
c. 9. §5, Afterwards, when alienations grew to be frequent, 
the dignity of peerage was confined to the lineage of the party 
ennobled, and, instead of territorial, became personal. Ac- 
tual proof of a tenure by barony became no longer necessary 
to constitute a lord of parliament; but the record of the 
writ of summons to him, or his ancestors, was admitted as a 
sufficient evidence of the tenure. 1 Comm. c, 12. The 
estates and dignities attached to the castle of Arundel are 
now inalienably vested in the family of the Duke of Norfolk. 
See Private Acts, 3 Car. 1. c. 4; 87 Geo, 3. c. 40; 41 Geo. 
3. (U. K.) e xv. 

One of the last cases in which a barony by tenure was en- 
deavoured to be established, was that of de Roos or Ros of 
Hameslake, Irembute, and Belvoir, in 1805, when the Duke 
of Rutland claimed the barony in right of his castle of Belvoir, 
as a barony by tenure, in opposition to the claim of lady 
Henry Fitzgerald, who claimed as co-beir of lady Frances 
Manners, one of the two daughters and cobeirs of John Earl 
of Rutland, The barony was created by a writ of summons 
to Robert de Ros in 49 Henry II., not referring to either of 
the three territorial baronies. The House of Lords resolved, 
1806, that the duke was not entitled to the barony. See 
Cruise on Dignities, 51; and see the Claim in respect of the 
Castle of Berkley, p. 183. 

Peers are now created either by writ or by patent; for 
those who claim by prescription must Hie either a writ 
or patent made to their ancestors, though, by length of time, 
it is lost. The creation by writ, or the king’s letter, is a 
summons to attend the House of Peers, by the style and title 
of that barony which the king is pleased to confer; that by 
patent is a royal grant to a subject of any dignity and degree 
of peerage. The creation by writ is the more ancient way ; 
but a man is not ennobled thereby, unless he actually takes 
his seat in the House of Lords; and some are of opinion, 
that there must be at least two writs of summons, anda sitting 
in two distinct parliaments, to evidence an hereditary barony, 
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Whitelocke of Parl. ch.114. The most usual way therefore, 
because the surest, is to grant the dignity by patent; which 
enures to a man and his heirs according to the limitations 
thereof, though he never himself makes use of it. Co. Litt. 
16. Yet it is frequent to call up the eldest son of a peer to 
the House of Lords by writ of summons, in the name of his 
father’s barony; because in that case there is no danger of 
his children’s losing the nobility, in case he never takes his 
seat, for they will succeed to their grandfather. And where 
the father’s barony is limited by patent to him and the heirs- 
male of his body, and his eldest son is called up to the House 
of Lords by writ, with the title of this barony, the writ in this 
case will not create a fee or a general estate tail, so as to 
make a female capable of inheriting the title; but upon the 
death of the father the two titles unite, or become one and 
the same, Haparte Eliz. Perry, Bro. P. C. Creation by writ 
has also one advantage over that by patent; for a person 
created by writ holds the dignity (in tail) to him and his 
heirs, without any words to that purport in the writ; but in 
letters-patent there must be words to direct the inheritance, 
else the dignity enures only to the grantee for life. Co. Lit. 
9, 16, For a man or woman may be created noble for their 
own lives, and the dignity not descend to their heirs at all, 
or descend only to some particular heirs; as where a peer- 
age is limited to a man, and the heirs male of his body, by 
Elizabeth his present lady; and not to such heirs by an 
former or future wife. And itis to be observed, that fiend 
the opinion of Lord Coke is to the contrary, it is now under- 
stood that a creation by writ does not confer a fee-simple in 
the title, but only an estate-tail-general ; for every claimant 
of the title must be descended from the person first ennobled. 
1 Wood. 37; 1 Comm. c. 12. § n. 

In case of creation by patent the person created must have 
the inheritance limited by apt words; as to him and his heirs, 
or the heirs male of his body, heirs of his body, &c, other- 
wise he shall have no inheritance. 2 Inst, 48, 

The king may create either man or woman noble for life 
only ; and peerage may be gained for life by. act of law; as 
ifa duke take a wife, she is a duchess in law by the inter- 
marriage ; so of a marquis, earl, &c. 1 Jnst. 16; 9 Rep. 97. 
Also the dignity of an earl may descend to a daughter, if 
there be no son, who shall be a countess; and if there are 
many daughters, it is said the king shall dispose of the dig- 
nity to which daughter he pleases. 1 Jnst. 165; Wood's Inst. 
42, See Peeress, Descent, III. Ifa person is summoned as 
a baron to parliament by writ, and, sitting, die, leaving two 
or more daughters, who all dying, one of them only leaves 
issue a son, such issue has a An to demand a seat in the 
House of Peers. Skin, 441. 

‘Thomas de la Warre was summoned to parliament by writ, 
anno 3 Hen, 8; and William his son, anno 3 Edw. 6. was dis- 
abled by attainder to claim any dignity during his life, but 
was afterwards called to parliament by Queen Elizabeth, and 
sat there as puisne lord, and died ; then Thomas, the son of 
the said William, petitioned the queen in parliament to be 
restored to the place of Thomas his grandfather; and all the 
judges to whom it was referred were of opinion that he 
should, because his father’s disability was not absolute by 
attainder, but only personal and temporary during his life ; 
and the acceptance of the new dignity by the petitioner shall 
not hurt him ; so that when the hei new dignity are in 
one person, the old shall be preferred. 11 Rep. 1. 

. Where nobility is gained by writ or patent, without descent, 
it is triable by record ; but when it is gained by matter of 
fact, as by marriage, or where descents are pleaded, nobility 
is triable per pais. 22 Assis. 24; 3 Salk. 243. A person 
petitioned the lords in parliament to be tried by his peers ; 
the lords disallowed his peerage, and dismissed the petition : 
and it was held in this case that the defendant's right stood 
upon his letters-patent, which could not be cancelled but by 
seire facias ; and that the parliament could not give judgment 









PEERS, II. 


in a thing which did not come in a judicial way b 
court. 2 Salk. 510, 511; 3 Salk, 243. Where p 
claimed ratione baronii, as by a bishop, he must ple 
he is unus parium regni Anglice; but if the claim is 
nobilitatis, he need not plead otherwise than pursuant 
creation. 4 Inst, 15; 8 Salk. 243. 

When a lord is newly created, he is introduced i 
house of peers by two lords of the same rank in their rO 
garter king at arms going before ; and his lordship is t0 
sent his writ of summons, &c. to the lord chancellor 
being read, he is conducted to his place: and lords PY 















mony, the presenting of the writ excepted. 
tionis, 79. 
A nobleman, whether native or foreigner, who has 
bility from a foreign state, although the title of di 
given him, (as the highest and lowest degrées of nobility 
universally acknowledged,) in all our legal proce’ 
notice is taken of his nobility; for he is no peers 
law of England prohibits all subjects to receive any f 
ditary title of honour or dignity from any foreign 
without consent of the sovereign. Lea Constitutionts; 8 
An earldom consists in office for defence of the 
and of rents and possessions, &c.; and may be entah 
any other office may, and as it concerns land; but t 
nity of peerage cannot be transferred by fine, beean 
a quality affixed to the blood, and so merely personal 
fine cannot touch it, 2 Salk. 509; 3 Salk, 244. 
A peer cannot lose his nobility but by death or attit 
though there was an instance in the reign of Edw: 
of the degradation of George Neville, Duke of Bedi 
act of parliament, on account of his poverty, whi 
him unable to support his dignity. 4 Inst. 9555 Rote 
17 Edw. 4, nu. 6. But this is a singular instance M 
serves at the same time, by having happened, to show the Bi 
of parliament; and, by nie happened but onces ti 
how tender the parliament hath been in exerting 
ower. It hath been said, indeed, that if a baron 
his estate so that he is not able to support the sey a 
king may degrade him; but it is expressly held BY g 
authorities, that a peer cannot be degraded but by ® 
parliament. Moor, 678 ; 12 Rep. 107 ; 12 Mod. t 
George Neville, Duke of Bedford, was degraded a a 
parliament, 16th June, 17 Edw. 4. The preamble 
reciting that the said George hath not, nor ma} 
livelihood to support his name, estate, and di 
name of estate; and that it is oftentimes seen W! Jih 
called to high estate, and hath not convenient bas 
support the dignity, it induceth great poverty» 
causeth great extortion, embracery, and maintenan 
preat trouble of all such counties where st 
happen to be; wherefore the king, by advice © 
and commons, ordaineth, establisheth, and anita 
from henceforth the same creation and making  G 
duke, and all the names and dignity given to the sal 
or to John Neville, his father, be from hencefort 
of none effect, &c, Rot. Parl, 17 Edw. 4. nu 6 
In which act these things are to be observed : 
although the duke had not any possessions to Am 
dignity, yet his dignity could not be taken from ces 
an act of parliament, Secondly, The inconvenicng 
where a great state and dignity is, and no li eliho 
tain it. Thirdly, it is a good reason to take away | 
nity by act of parliament; therefore the statute Dé 
made at a parliament holden at Dublin, in Ireland g 
of May, 28 Hen. 8. by reason of the long absence Sp 
Earl of Shrewsbury, out of that realm, shall be 
according to the general words of the writ, to 
inconvenience, 12 Rep. 106, 107. Earl of 
‘ase, 
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gh dignities of peerage are granted from the crown, 
cannot be surrendered to the crown, except it be in 
ne, o and greater honours; nor are they transferable, 
in ey relate to an office; and notwithstanding there 
M aces of earldoms being transferred, and wherein one 
ant (o family sat in the house of peers by virtue of a 
tom the other branch, particularly in the reigns of 

f | a and Edward II. these precedents have been dis 
toh l. Lex Constitutionis, 85, 86, 87. And it seems now 
e qeltled that a peerage cannot be transferred (unless we 

Wa traate Summoning of the eldest son of a peer by writ 
umes afer of one of his father’s baronies) without the con- 
ence of parliament; at least in those cases where the 
en Sonage has no barony to remain in himself; as 
se on the transfer he would himself be deprived of 
ma age, and be made ignoble by his own act. It is a 
peer a that the whole nation is interested in each individual 
tend that a peer cannot be deprived of his peerage but 
of parliament, See Watkins's Notes on Gilbert's Te 

» Hote xi, on p, 11, and P: 
Personal honour or dignity may be forfeited on com- 
theteason, &e,; for it is implied by a condition in law 
Ge eson dignified shall be loyal ; and the office of an 
d ad consulendum Regem tempore pacis et defer 
lo, pore belli, therefore he forfeits it when he takes coun- 
the king. 7 Rep, 33. 
icle of the union between Scotland and 
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ht as thi create a new Scotch peerage with the elective 
* A would be an intrusion on the rights of the exist- 
Dein he for this reason,—Scotch peers are never made 
le case of the younger branches of the royal family, 


Bh exti A 
extinct peerages are revived, or forfeited peerages 








ttl "@*Pect to the limitation of the number of the peers 
p » See tits, Jreland, Parliament. 

mon’ the privileges of peers as members of the upper 
Parliament, see tit, Parliament. 

ditan S f the realm are also looked upon as the king's 
ip Councillors, and may be called together by the 

m Part their advice in all matters of importance to 

ingetner in time of parliament, or, which hath been 

I 119, ipal use, when there is no parliament in being, Co. 







> a of 


di 


m in Of conventions of the peers to advise the king 
în former times very frequent, though now fallen 
Y reason the more regular meetings of parlia- 
Unde instances of this kind of meeting are to be 
7 Avoka our ancient kings; though the former method 
I. te them had been so long left off, that when 

eat O49} issued out writs under the great seal to 
Hietcouncil of all the peers of England, to meet and 
aninaiesty at York, previous to the meeting of the 
Tovengiene the Earl of Clarendon mentioned it as a 

+ not before heard of; that is, as he explains 

d, that it had not been practised in some hun- 
But though there had not so long before 
ce, nor has there been any since, of assembling 
me emn a manner, yet in cases of emergency our 

as ma Several times thought proper to call for and 
Yas wady of the nobility as could easily be got toge- 
Md, ation Particularly the case with King James the 
tings op the landing of the Prince of Orange ; and with 
range himself, before he called that conven- 
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tion-parliament which afterwards called him to the throne. 
1 Comm, 

Besides this general meeting, it is usually looked upon to 
be the right of each particular peer of the realm to demand 
an audience of the king, and to lay before him with decency 
and respect such matters as he shall judge of importance to 
the public. And, therefore, in the reign of Edward II. it 
was made an article of impeachment in parliament against 
the two Hugh Spencers (father and son), for which they 
were banished the kingdom, “that they by their evil covin 
would not suffer the great men of the realm, the king’s good 
councillors, to speak with the king, or to come near him, 
but only in the presence and hearing of the said Hugh the 
father and Hugh the son, or one of them, and at their will, 
and according to such things as pleased them.” 4 Inst. 53. 
See 1 Comm, 227—229. 

We are next to consider the general privileges which attach 
to the persons of peers in their individual capacity. 

Peers are created for two reasons: 1. Ad consulendum ; 
2. Ad defendendum Regem ; for which reasons the law gives 
them certain great and high privileges, such as freedom from 
arrests, &e. even when no parliament is sitting ; because the 
law intends that they are always assisting the king with their 
council for the commonwealth, or keeping the realm in safety 
by their prowess and valour. | 1 Comm, 227. 

In certain criminal cases, that is to say, on indictments for 
treason and felony, and misprision thereof, a nobleman shall 
be tried by his peers; but in all misdemeanors, as libels, 
riots, perjuries, conspiracies, &c. he is to be tried, like a com- 
moner, by a jury. 3 Inst. 30; 2 Hawk. P. C, c. 44. § 13. 
So in case of an appeal of felony he was to be tried by a jury, 
9 Rep. 30; 2 Inst. 49; 10 Edw. 4. 6. b; 3 Inst. 30. 

‘The indictments of peers for treason or felony are to be 
found by freeholders of the county ; and then the peers shall 
plead before the lord high steward, &e. 1 Jnst, 156; 8 Inst. 
28. See post, IV. 

The 1 Edm, 6. c. 12. which took away benefit of clergy 
from persons convicted of house-breaking, highway robbery, 
horse stealing, and robbing of churches, by i 14, enacted, 
that in all cases where benefit of clergy was allowed to com- 
moners, and also for the above offences, (the only crimes 
excepted being wilful murder and poisoning of malice pre- 
pense) peers claiming the benefit of the act, though they 
could not read, should, without any burning in the hand, loss 
of inheritance, or corruption of blood, be adjudged for the 
first time as in the case of clerks convict who might make 
purgation, 

Under this act, therefore, peers were invested with a per- 
fect impunity in the commission of every crime except trea- 
son and murder, which they continued to enjoy until the 
passing of the 7 & 8 Geo. 4. c. 27. whereby all the statutes 
relating to benefit of clergy were repealed, and, among others, 
the above extraordinary enactment. 

‘The privilege of peers extends only to the peers of Great 
Britain; so that a nobleman of any other country, or a lord 
of Leeland, hath ao tany otter silage anita INLADE toa 
a common person ; also the son and heir apparent of a noble- 
man is not entitled to the privilege of being tried by his 
peers, which is confined to such person as is a lord of parlia- 
ment at the time ; but it seems that an infant peer is privi- 
leged from arrests, his person being held sacred. Co, Litt, 
156; 2 Inst. 48; 3 Inst. 80. See Arrest, Privilege, Process, 

The peers of Scotland or Ireland had no privilege in this 
Kingdom before the Union ; but by clauses in the respective 
articles of Union the elected peers have all the privileges of 
peers of parliament; also all the rest of the peers of Scot- 
land and Ireland have all the privileges of the peerage of 
England, excepting only that of sitting and voting in parlia- 
ment. See tits, /reland, Parliament, Scotland, 

‘The right of trial by their peers, it seems now generally 











admitted, does not extend to bishops; though the reason 
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ee for this exception, viz. that they are not ennobled in 
lood, and consequently not peers with the nobility, does 
not seem sufficiently satisfactory. And it has been suggested, 
that if any instances of trials of this sort by a jury had oc- 
curred in remote times, the bishops could not have demanded 
a trial in parliament without admitting themselves subject to 
temporal jarisdiction ; from which they then claimed ex- 
emption ; and hence it may be conjectured the bishops have 
lost their right to be tried in parliament, though only two 
instances can be found of their being tried by jury, viz. those 
of Archbishop Cranmer and Bishop Fisher. 2 Hawk. P. C. 
c, 44. § 12. 

Sen bishops have been tried by peers of the realm, but 
iihath been hen impeached by the House of Commons, as 
upon special occasions many others have been who have not 
been peers. The bishops may, however, claim all the privi- 
leges of the lords temporal, except that they cannot be tried 
by the peers, and that they cannot, in capital cases, pass upon 
the trial of any other peers, they being prohibited by canon 
to be judges of life and death, &c. ‘They usually therefore 
withdraw voluntarily, but enter a protest, declaring their 
right to stay. 

‘A long and ingenious note in chap. of Hallam's 
Middle Ages contains what the author pleases to call “ a cu- 
rious speculative question, and such only we may presume 
it will fon continue, whether the bishops are entitled, on 
charges of treason or felony (against them), to a trial by 
the peers.” This question is very fully considered, and the 
cla that they are not so entitled, is stated to be 
drawn from the great plurality of law-books; and it is 
suggested that “ there cannot be much doubt that whenever 
the occasion shall occur this will be the decision of the House 
of Lords.” See further, tit. Bishops, and 4 Comm. c. 19. 

A peer or peeress (either in her own right or by marriage,) 
cannot be arrested in civil cases. Finch. L. 355; 1 Ventr. 
298. And this privilege extends to all peers, although not 
having sı in the house ; as in the case of Irish and Scotch 
peers ; and in like manner to all peeresses, English, Scotch, or 

rish, This is now settled in a report from the Lords’ com- 
mittee, specially cpoiats to search for precedents. 

A subpæna shall not be awarded against a ven out of the 
Chancery, in a cause ; but a letter from the lord chancellor, or 
lord keeper, in lieu thereof, See Chancery. A peer may not be 
empannelled upon any inquest, though the cause hath relation 
to two peers; and if'a peer be returned on a jury, a special 
writ shall issue for his discharge from service. The houses 
of peers shall not be searched for conyenticles but by warrant 
under the sign manual, or in the presence of the lord lieu- 
tenant, or one deputy lieutenant, and two justices of the 
peace, 22 Car. 2. c. 1; and it was eepreed yecxovidediby 
13 & 14, Car, 2. c. 1. against non-conformists, that for every 
third offence, which was punishable by transportation, lords 
of parliament should be tried by their peers. 

Aerablétian menacing andther,persdn i wherebiyeuchdther 

erson fears his life is in danger, no writ of supplicavit shall 
issue, but a subpoena; and when the lord appears, instead of 
surety, he shall only promise to keep the peace. 95 Hen. 6. 
See ty of the Peace. 

In ejectment a special verdict was found on a trial at bar, 
and judgment for defendant, and costs taxed; and after affi- 
davit of the demand of costs, a motion was made for an at- 
tachment against the duchess, (the duke being dead,) she 
being one of the lessors, for non-payment of costs; and it 
was alleged, that if the court did not grant it, the defendant 
would be remediless; for though in other cases a distringas 
issues against peers, yet in this case no process can go but an 
attachment. The court refused to grant an attachment against 
the person of the duchess, but ordered her to show cause 
why an attachment, as to her goods and chattels, should not 
be issued; which rule was afterwards made absolute. Rep. 
of Pract, in C. B. 7,8. See Attachment. 
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A peer, or lord of parliament, cannot be an appro! 
it is against Magna Charta for him to pray a coroner. 
129. c. 56; 2 Hawk. P. C. c. 24.§ 3, 4 

If a bill in Chancery be exhibited against a peer, the 
is first for the lord keeper to write a letter to him; am 
doth not answer, then a subpoena; then an order to 
cause why a sequestration should not go; and if he 
stands out, then a sequestration, And the reason is, 
there can be no process of contempt against his P 
2 Vent. 342. See Chancery, Privilege. . 

The Ecclesiastical Court pronounced an Irish peer 1 
tempt for non-payment of costs, and directed such co 
to be signified, leaving it to the lord chancellor to order 
writ de contumace capiendo to issue or not. West 
Westmeath, 2 Hagg. 653. p: 

Distringas is the first process against a peer on an in 
tion for an intrusion on the king’s lands, or for a com) 
of the king's goods. 2 Hawk. P. C. c. 27. § 12. cites Cod 
387. 

















If a peer be impleaded by a commoner, yet such ed 
shall not be tried by peers, but by a jury of the country 
though the peers are the proper pares to a lord ofp 
in capital matters, where the life and nobility ofa P 
concerned; yet in matter of property the trial of 
by them, but by the inhabitants of those counties 2% 
facts arise; since such peers living through the whole 
dom could not be generally cognizant of facts arisi 
several counties as the inhabitants themselves where 
are done; but this want of having noblemen for 
was compensated as much as possible by returning P 
of the best quality; therefore it was formerly necessa 
a knight should be summoned in any cause where A 
was party, G. Hist. C. B. 78,79. See Ju of 

See further as to the privilege of peers in cases 
against them, tit. Parliament. 

Peers have also many peculiar privileges annexed 
peerage in the course of judicial proceedings. A peer, 
in judgment, gives not his verdict upon oath, like an 0 
juryman, but upon his honour. 2 Jnst. 49. He et 
to bills in chancery upon his honour, and not upon 
1 P, Wms. 146; but when he is examined as a withe 
in civil or criminal cases, or on interrogatories in ©) 4 
he must be sworn (whether in inferior courts, OF ing 
court of parliament) ; for the respect which the law Pi 
the honour of a peer does not extend so far as to oM 
settled maxim, that in judicio non creditur nisi jural® 
512; Cro. Car. 64. th 

In the pleas of parliament, 18 dw. 1. between 
Gloucester and Earl of Hereford, on long debate 
John de Hastings, a baron, ought to be sworn, 
was a peer of the realm, it was resolved that he oug 
his hand on the book. The like was resolved, | 

R. by the court, where the Lord Dorset’s test! 
requisite. See Dy. $14, b. marg. pl. 98. 
'he privilege of a peer is so great in respe 
son, that the Hog pee restrain him of bi liberty)" 
order of the House of Lords, except it be in cases 
&c. A memorable case wherein was that of. 
Arundel imprisoned by the king in the reigh 
Charles I, 

The honour of peers is, however, so hight, 
law, that it is much more penal to sprea 
them and of certain other great officers of the the 
other men; scandal against them being called iby a 

1.3 


































name of scandalum magnatum, and subjec 
punishments by divers ancient statutes. West 
c. 34; 2 Rich. 2. st. 1. cs 5; 12 Rich, 2. e 1e 
Privilege, Scandalum Magnatum. ae 








At common law it was lawful for any ‘sd 
many chaplains as he would, but by 21 Hen. & Cag 
number is limited. See Chaplains. In many 
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{station of honour shall be sufficient for a peer, as in 
peers they proceed upon their honour, not upon oath; 

if peer is defendant in a court of equity, he shall put in 
upon his honour (though formerly it was to be on 

in action of debt upon account, the plaintiff being 
all suffice to examine his attorney, and not himself 
i but where a peer is to answer interrogatories, or | 
ate an affidavit, as well as where he is to be examined as a 
9.88 he must be upon his oath. Bract, lib. 5. o. 
"43 3 Inst, 29; W, Jones, 152 
Print, tO the general privileges of peers, see further 


Wit respect to the privileges of peeresses, see Peeresses, 


gl Blackstone says, 
Tye ceedings, tl 
£ trom the tri; 
Verdict can 1 


that in the method and regulation of 

ial by the House of Peers differs but 
per patriam, or by jury; except that no 
be given in the trial of a pee 
5 of parliament, or the lord high steward, (if the trial 
in his court,) are judges sufficiently competent of the 
at may arise from the fact. 
Hat the peers need not all agr 
T number, 





e in their verdict, but the 


lud, ber, consisting of twelve at the least, will con- 
0, d bind the minc 


e the House of Peers 
t, every peer present on the trial is to judge both 
In cases of the im- 
a peer for treason, a lord high steward is 
h not necessarily appointed, rather in the na- 
& speaker to regulate the proceedings than as a judge. 
4 But in the court of the high 
liament, he alone 


During a trial be 


h which is held in the recess of pi 
ge in all points of law and practice, and the peers- 
ly judges of the fact. Fost, 
ons of parliament shall be tried for treason, 
ision, or as accessory, at the suit of the king, b 
See Magna Charta, 2 Hen. 8 


y 
2 29; 2 Inst. 493 
i Sta. 152, 153. 


So all the nobility who are peers 
lent by the common law, which is now affirmed by 
And a peer cannot waive the trial by 
1St. Tr. 265; 2 Rush. 94, 

y peers is very ancient, In the reign of William I. 
of Hereford, for conspiring to receive the Danes 
land, and depose the 
itd found guilty of treason, per judicium 
The Duke of Suffolk, anno 
d of high treason by the commons, put himself 
ing’s grace, and not upon his peers, and the kin; 
ged him to banishment; but he sent for the lori 
» and the lords who were in town, to his palace at 
ter, and also the duke, and commanded him to 
presence. The lords, nevertheless, 
he privilege of their. peerage; and 
emed no legal banishment, for the king's judgin, 
ler was no judgment; he was extrajudicially bid 
Imself out of the realm, and in doing it, he was 
i The case of the Lord Cromwell, 
gn of King Henry VIII. was very extraordinary ; 
tainted in parliament, and condemned and 

high treason, without being allowed to make 
It need only be observed, that this attainder 
ment under the power and influence of Henry 
ns dare ament, Hist, vol. 3. 163. And several great 
ion US this reign were brought to trial before lords 
‘irs he Lord Stafford was tried 
5 and after evidence given for the king, and the 
ijections to the king’s evidence, he 

Several points of law, viz. That no overt act 
i that they were not compe- 
st him, but that they swore 
n could be condemned for 


len, 6, 


jars: Kel, 56, in marg. 621 3 


2 Inst. 50, 
8 accuse, 
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treason by one witness, there not being two witnesses to any 
one point, &c. But the points insisted upon being over-ruled, 
he was found guilty by a majority of twenty-four votes ; 
fifty-five against thirty-one for him. 3 St, Tr. 311. He was 
executed; but in 1685 the attainder was reversed by an act 
of parliament, reciting, that he was innocent of the treason 
laid to his charge, and that the testimony whereon he was 
found guilty was false. 

It was adjudged that if a peer on arraignment before the 
lords refused to put himself on his peers, he should be dealt 
with as one who stood mute; for it was as much the law of 
the land that a peer should be tried by his peers, as a com- 
moner by commoners. But see now the 7 & 8 Geo. 4. c. 28, 
§ 2. and tit. Mute. 

If one who has a title to peerage be indicted and arraigned 
as a commoner, and plead not guilty, and put himself upon 
his country, it hath been adjudged that he cannot afterwards 
suggest that he is a peer, and pray trial by his peers. 2 Hawk. 
P.Č. c. 44, § 19. 

By the 7 Wm, 3, c. 3. § 10. itis enacted, that upon the trial 
of any peers or peeresses, for treason or misprision, all the 
peers who have a right to sit and vote in parliament, shall be 
duly summoned twenty days at least before the trial, and 
every peer so summoned and appearing shall vote in the trial, 
first taking the oaths of allegiance and supremacy, 

Formerly lords-triers were appointed by the crown in the 
trial of peers, but this was at length found such an inlet to 
oppression, as to be deservedly abolished by the above stat. 
7 Wm. 8. See Treason. And it seems that this act extends 
to every proceeding in full parliament, for the trial of a peer 
in the ordinary course of justice. Fost. 247. 

By 6 Ann. ¢, 23, § 12. peers shall be indicted in Scotland 
as in England. 

By the acts for the Union of Great Britain and Ireland, 
(89, 40 Geo. 3. c. 67. (British); 40 Geo. 3. c. 38. (Irish),) 
Irish peers sitting in the House of Commons, shall not be 
entitled to the privilege of peerage, but are declared liable to 
be sued, indicted, and proceeded against, and tried as com- 
moners for any offence with which they may be charged, In 
other eases they shall be sued and tried as peers of the 
United Kingdom. See Article IV. of the Union, 

The peer being indicted for the treason or felony, before 
commissioners of oyer and terminer, (or in the King’s Bench, 
if the treason, &c, be committed in the county of Middlesex,) 
then the king, by commission under the great seal, consti- 
tutes some peer (generally the lord chancellor) lord high 
steward, who is judge in these cases; and the commission 
commands the peers of the realm to be attendant on him, 
also the lieutenant of the Tower, with the prisoner, &e, A 
certiorari is awarded out of Chancery, to remove the indict- 
ment before the lord high steward ; and another writ issues 
to the lieutenant of the Tower, for bringing the prisoner ; and 
the lord high steward makes his precepts for that purpose, 
assigning a day and place, as in Westminster Hall, inclosed 
with scaffolds, &c., and for summoning the peers, of whom 
there are to be twelve and above, at least, present ; at the day, 
the lord high steward takes his place under a cloth of state ; 
his commission is read by the clerk of the crown, and he has 
a white rod delivered him by the usher; which being re- 
turned proclamation is made, and command given for certify- 
ing of indictments, &c. and the lieutenant of the Tower to 
return his writ, and bring the prisoner to the bar; after this, 
the serjeant at arms returns his La with the names of 
the peers summoned, and they are called over, and, answer- 
ing to their names, are recorded, when they take their places; 
the ceremony thus bp ee the high steward declares to the 
prisoner at the bar the cause of their assembly, assures him 
of justice, and encourages him to answer without fear; then 
the clerk of the crown reads the indictment, and arraigns 
the prisoner, but is not to insist on his holding up his hand, 
and the high steward gives his charge to the peers; this be- 
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ing over, the king's counsel produce their evidence for the 
king; and if the prisoner hath any matter of law to plead, 
he shall be assigned counsel; after evidence given for the 
king, and the prisoner's answer heard, the prisoner is with- 
drawn from the bar, and the lords go to some place to con- 


sider of their evidence; but the lords can admit no evidence | fir 


but in the hearing of the prisoner; they cannot have con- 
ference with the judges, or demand it, (who attend on the 
lord high steward, and are not to deliver their opinions before- 
hand,) but in the prisoner's hearing; nor can they send for 
the opinions of the judges, or demand them, but in open court ; 
and the lord steward cannot collect the evidence, or confer 
with the lords, but in the presence of the prisoner; who is 
at first to require justice of the lords, and that no question 
or conference be had but in his presence. Nothing is done 
in the absence of the prisoner until the lords come to agree 
on their verdict; and then they are to be together as juries 
until they are agreed, when they come again into court and 
take their places; and the lord high steward publicly in 
open court Teshahila of, soslarda beginning with the puisne 
lord, whether the prisoner, calling him by his name, be guilty 
of the treason, &c. whereof he is arraigned ; who all give in 
their verdict; and he being found guilty by a majority of 
votes, such majority being more than twelve, is brought to 
the bar again, and the lord steward acquainting the prisoner 
with the verdict of his peers, passes sentence and judgment 
accordingly ; after aan an O Yes! is made for dissolvin; 
the commission, and the white rod is broken by the lord high 
steward, whereupon this grand assembly breaks up, which is 
esteemed the most. solemn and august court of justice upon 
earth. 2 Hawk. P. C. c. 44; and see 4 Comm, c. 19. 

The lord high steward gives no vote himself on a trial by 
commission; but only on a trial by the House of Peers, 
while the parliament is sitting. Where a peer is tried by the 
House of Lords in full parliament, the Pois may be ad- 
journed as often as there is occasion, and the evidence taken 
by parcels; and it hath been adjudged that where the trial 
is by commission, the lord steward, after a verdict given, 
may take time to advise upon it, and his office continues till 
he gives judgment. But the triers may not separate upon a 
trial by commission, after evidence given for the king; and 
it hath been resolved, that the peers in such case must con- 
tinue together till they agtee to give a verdict. State Trials, 
i 702, iii. 657; and see more fully 2 Hawk. P. C. c. 44, 

1—8. 

It is said, a writ of error lies in the King’s Bench of an 
attainder of a peer before the lord high steward. 2 Hawk, 
P. C. c. 50. § 16, cites 1 Sid. 208, Ifa peer be attainted of 
treason or felony, he may be brought before the court of 
B. R. and demanded what he has to say why execution 
should not be awarded against him? And if he plead any 
matter to such demand, his plea shall be heard, and execu- 
tion ordered by the court, upon its being adjudged against 
him. 1 Hen 7, 22. pl. 15; Bro. Coro, 129; Fitz, Coro, 49. 
Likewise the Court of King’s Bench may allow a pardon 
pleaded by a peer to an igdiceoent in that court, to save 
the trouble of summoning the po merely for that purpose. 
But that court cannot receive his plea of not guilty, &e. but 
only the lord steward on arraignment before the lords, 
2 Inst, 42. 

See Mr. Amos’s Disquisition on the Court of the Lord 
High Steward, annexed to the second volume of Phillips's 
‘State Trials; and tit, Lord High Steward. 

The sentence against a peer for treason is the same as 
against a common subject, though the king generally pardons 
all but beheading, which is a part of the judgment; for 
other capital crimes, beheading is also the general punish- 
ment of a peer; but anno 33 Hen, 8. the Lord Dacres 
was attainted of murder, and had judgment to be hanged ; 
and anno 3 & 4 P. § M. the Lord Stourton, being attainted 
of murder, had judgment against him to be hanged, which 










PEERESSES. 


sentences were executed; and so in the case, of Lord 
rers, 10 Si. Tr. 478. In this latter case it was œ 
mined by all the judges that a peer convicted of felom 
murder ought to receive judgment for the same, acco) 

the provisions of 25 Geo. 2, c. 37. See Homicide, Ul. 
in, And, secondly, supposing the day appointed 












judgment for execution should lapse before such exet 
‘done, that a new time may be appointed for the execu 
either by the high court of parliament, before whi 
peer shall have been attainted, although the office of 

steward be determined, or by the Court of King’s Benchi 
parliament not then sitting, and the record of the atti 
being properly removed into that court. Fost. 189. 

If execution be not done, the lord steward may by PA 
cept command it to be done according to the jud 
3 Inst, 31, 

PEERESSES. As we have noblemen, so we have 
women, and these may be by creation, descent, or MAN 
And first, Henry VIL. made Anne Bullen Marchiones 
Pembroke. James I. created Lady Compton, wife t 
Thomas Compton, Countess of Buckingham in the lifetim 
her husband, without any addition of honour to himi 
also made Lady Finch Viscountess of Maidstone, and eh 
wards Countess of Winchelsea, to her and the heirs 
body. George I. made Lady Sculinburgh Duchess of 
dal. If any English woman take to husband a 
nobleman, she shall not bear the title of digit $ 
German woman, &c. marry a nobleman of England, 
she be made denizen, she cannot claim the title of het, 

Lex Constitution: 































which existed respecting the interpretation of that Cw 
from which it would seem that no precedent had 0% 

during the space of 200 years, in the most barbarous F 
of our history, of a peeress having been tried for a ah 
offence. See Barrington's Obs. t, Hen. 6.; 2 Inst: Pi 
If a woman, noble in her own right, marries a con 
she still remains noble, and shall be tried by her 

if she be only noble by marriage, then, by a secon 

with a commoner, she loses her dignity ; fo 
it is gained, by marriage it is also lost. Dyer, 794 
16. Yet if a duchess dowager marries a baron; 
a duchess still; for all the nobility are pares, an 
it is no degradation. 1 Inst. 16, b.; 2 Inst. 50. 


Tf a queen dowager takes a husband, noble oF n 
lose her. 












not 





she, by her subsequent marriage, shall not "io 
2nst. 60, Yet if a woman, noble by descent marg 
T 


inferior degree of nobility, as if the daughte! b 
marries a baron, she shall have precedence only asa 
Ow, 82. E 
It hath been agreed that a queen consort A 
dowager, whether she continue sole after the king's 
take a second husband, and he be a peer or comm du 
also all peeresses by birth, whether sole or marriot 
or commoners; and all aarohianennoa on Me 
entitled to a trial by the peers, though not ex} w 
tioned in the at. 20 Hen. 6. e. 93 2 Inst, 50; Oral 
33; 2 Hawk. P. C. c. 44, § 10, 11. 
‘A woman, noble in her own right, 
marrying a commoner, communicates no ran! 















by a first hg 
e Tk oF , 
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nd, 1 nst, 326 b. There have been claims, and sup- 
ed by authorities, by a husband after issue had, to 
me the title of his wife's dignity, and after her death to 
the same as tenant by the curtesy, but it does not seem 
rea such a claim would now be allowed. See 1 Inst. 29 b. 


mus 
1A women, noble by marriage, afterwards marrying a com- 
oner, is generally called and addressed by the style and 


aay by she bore before her second marriage; but this is 
Earls 


y curtesy, as the daughters of dukes, marquises, and 
are usually addressed by the title of lady; though in 
eld commoners. In a writ of partition brought by 
bait loward and Lady Anne Powes, his wife, the court 
} Ret it was a misnomer, and that it ought to have been 
F Iph Howard and Anne his wife, late wile of Lord Powes, 
S Dy. 79. 
countess or baroness may not be arrested for debt or 
Pass; for though, in respect of their sex, they cannot sit 
x Parliament, yet they are peers of the realm, and shall be 
eA their peers, &c, But a capias being awarded against 
E th, untess of Rutland, it was held that she might be taken 
F; ihe sheriff; because he ought not to dispute the authority 
‘it, for peut from whence the writ issued, but must execute 
Writ it H is bound by oath so to do; and although by the 
oe self it appeared that the party was a countess, against 
4 capias would not generally lie, for that in some 
ee ety lie, as for a contempt, &e. therefore the sheriff 
A poat to examine the judicial acts of the court. 6 Rep. 52. 
" ares against a pecress to discover deeds, she answers 
i lonour and confesses deeds, She shall produce them 
RING her honour, and not on oath. Ch. Prec. 92. 
ish E FORTE £r DURE. This punishment is now 
ed, See Mute. 
‘A, a peel, pile, or fort, The citadel or castle in the 
an was granted to Sir John Stanley by this name. 
len. 4, m. 18. See Man, Isle of. 
Issues arising from or out of a thing, Fitzh. 






















E ayy PELFRE, pelfra.] In time of war, the earl 
t pot have of preys and booties, all the gelded beasts, 
Ogs, &e. which is called pelfre. Old MS. It is used 
dc, Personal effects of a felon convict. Plac. in Itin. 


Rot, P, 
tD » Parl, 
B A. pileh union vel ndanin paliem? 


Ppr gelliceum, a fur pileh, or surplice. Spem. 
5 tute A leatherseller or skinner, Pat, 15 


n 2. m. 45. 
LOTA, Fr, pelote.] The ball of the foot. See 4 


the, OOL. The wool pulled off the skin or pelt of 
€P. See st, 8 Hen. 6, ©. 22. 
es, word used by the Britons for a high mountain, 
yy the ancient Gauls; from whence those high hills 
vide France from Italy are called the Appenines ; 
A A the purpose is the name of Penmaenmawr in 
nt kNa nls Britan. 
ena con LA of three kinds, viz. pæna 
Penal petalis, and pæna exilii. Cro. Jac. 415. 
romtes are made on various occasions, to punish 
enders; and they ought to be construed strictly, 











pecuniaria, 


Not 
"eted ber onded by equity ; but the words may be inter- 
dut, 5q, gicially, according to the intent of the legislators. 
Where, 208 See 1 Comm, Introd. § 3. p. 89. 
egea thing is prohibited by statute under a penalty, if 
le sa ab or part of it, be not given to him who will sue 
52 Hany Bes and belongs to the king. Rast. Entr. 
eh Peron’ P. C. ¢. 26. § 17. But the king cannot grant 
fore jetty penalty or forfeiture, &e. due by any sta- 
judgment thereupon had, Stat. 21 Jac. 1. c. 3. 
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Though after plea pleaded, justices of assize, &c. having 
power to hear and determine offences done against any penal 
statute, may compound the penalties with the defendant, by 
virtue of the king's warrant or privy seal. 

The courts at Westminster (particularly the Court of 
King’s Bench) frequently give leave on motion, and an affi- 
davit of circumstances, &c. to compound penal actions. 
Compounding without such leave, is punishable by indict- 
ment. 

The court will not permit a defendant to compound a penal 
action, where part of the penalty goes to the crown, unless 
counsel for the crown are instructed by the Treasury to con- 
sent. 5 Taunton, 268. 

Where penalties are ordained by penal acts of parliament 
to be recovered in any court of record, this is to be under- 
stood only of the courts at Westminster, and not of the courts 
of record of inferior corporations. Jenk, Cent. 228. 

The spiritual court may hold plea of a thing forbidden by 
statute upon a penalty, but they may not proceed on the 
penalty. 2 Lev, 222. See further titles Information, Sta- 
tutes, Action; and as to the sanction of laws by penalties, 1 
Comm. Introd. pp. 56, 57. 

As to the time within which actions on penal statutes must 
be brought, see Limitation of Actions, Il. 2. 

PENANCE. An ecclesiastical punishment, which affects 
the body of the penitent, by which he is obliged to give a 
public satisfaction to the church for the scandal he hath given 
by his evil example, And in the primitive times, they were 
to give testimonies of their reformation before they were re- 
admitted to partake of the mysteries of the church, 

In the case of incest or incontinency, the sinner is usually 

enjoined to do a public penance in the cathedral or em 
church, or public market, bare-legged and bare-headed, in a 
white sheet, and to make an open confession of his crime in 
a prescribed form of words, which is augmented or moderated 
according to the quality of the fault and the discretion of the 
judge. 
l So in smaller faults a public satisfaction or penance, as the 
judge shall decree, is to te made before the minister, church- 
wardens, or some of the parishioners, respect being had to 
the quality of the offence; as in the case of defamation, or 
laying violent hands on a minister, or the like, God. Append, 
18; Wood's Inst. 507. Penance may be changed into a sum 
of money to be applied to pious uses, and this is called com- 
muting. 3 Inst. 150; 4 Inst. 336. See Articuli Cleri, 
9 Edw, 2. c. 4; F. N. B. 53; and tit, Clergy, Excommuni- 
cation, 

PENANCE at common law, where a person stands mute, 
See Mute. 

PENERARIUS. An ensign bearer. John Parient was 
squire of the body, and penerarius to King Richard II. 

PENITENTIARY HOUSES, See Transportation. 

PENNY, Sax. penig,] an ancient current silver coin, 2 
Inst. 575. 

The Saxons had no other sort of silver coin. It was equal 
in weight to our threepence. Five made one shilling Saxon, 
and thirty made a mark, which they called mancuse, and 
weighed as much as three of our half-crowns. 

The English penny called sterling is round, without clip- 
ping, and weighs 32 grana frumenti in medio spicce ; twent 

ence make an ounce, and twelve ounces make a pound, 
Bee stats. 20 Edw.1; 27 Edn. 1. st.3; 31 Edw. 1. and Stat. 
antiq. inc, temp. It was made with a cross in the middle, and 
broke into half-pence and farthings. Cowell. Mat. Paris, 
1279. See Denarius, 

PENNYWEIGHT. As every pound troy contained 
twelve ounces, each ounce was formerly divided ‘into twenty 
parts, called pennyweights; and though the pennyweight be 
altered, yet the denomination still continues. Every penny- 
weight is subdivided into twenty-four grains. Cowell. 
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PENON. Mentioned in an ancient statute, 11 Ric. 2. ¢. 1. 
A standard, banner, or ensign, carried in war, Cowell. 

PENSA SALIS, casei, Sc. A wey of salt or cheese, con- 
taining 256 pounds. Cowell. 

PENSAM, ad pensam.) The ancient way of paying into 
the Exchequer as much money for a pound sterling as 
weighed twelve ounces troy. Payment of a pound de nu- 
‘mero, imported just twenty shillings; ad scalam, (see Scalam,) 
twenty shillings and six-pence ; and ad pensam imported the 
full weight of twelve ounces. See Lonndes's Essay on Coin, 


» A, 
ss PENSION, Fr. pension.) An allowance made to any one 
without an equivalent. Johnson's Dict. See Pensioner. 

To receive a pension from a foreign prince or state, without 
leave of our king, has been held to be criminal, because it 
may incline a man to prefer the interest of such foreign prince 
to that of his own country. See Contempt. 

All pensions are liable to certain duties annually imposed 
by parliament, 

As to the incapacity of persons, having pensions from the 
crown, of being elected members of parliament, see Parlia- 
ment, VI. (B.) 2. 

PENSION or CHURCHES. Certain sums of money 
paid to clergymen in lieu of tithes. 

Some churches have settled on them annuities, pensions, 
&c. payable by other churches; which pensions are due by 
virtue of some decree made by an ecclesiastical judge on a 
controversy for tithes, by which the tithes have been decreed 
to be enjoyed by one, and a pension instead thereof to be 
paid to another; or they have arisen by virtue of a deed 
made by consent ‘of the parson, patron, and ordinary; 
and if such pension hath been usually paid for twenty years, 
then it may be claimed by prescription, and be recovered in 
the spiritual court, or a parson may prosecute his suit for a 

ension by prescription, either in that court or at common 
law, by writ of annuity; but if he takes his remedy at law, 
he shall never afterwards sue in the spiritual court; if the 
rescription be denied, that must be tried by the common 
jaw. F. N. B. 51; Hardr, 280; Ventr. 120. 

A spiritual person may sue in the spiritual court for a pen- 
sion originally granted and confirmed by the ordinary; but 
where it is granted by a temporal person to a clerk, he can- 
not; as if one grant an annuity to a parson, he must sue for 
it in the temporal courts. Cro, Eliz. 675. See tit. Corody, 
Courts-Ecelesiastical. 

PENSIONS or rue INNS or COURT. Annual pay- 
ments made by each member to the houses; and also that 
which in the two Temples is called a parliament, and in 
Lincoln's Inn a council, is in Gray's Inn termed a pension ; 
being usually an assembly of the members to consult of the 
affairs of the society. 

PENSIONER, from pension; one who is supported by 
an allowance at the will of another; adependant. It is usu- 
ally applied (in a public sense) to those who receive pensions 
or annuities from government; who are chiefly such as have 
retired from places of honour and emolument. 

PENSIONERS, pensionarii.) A band of gentlemen so 
called, who attend as a guard on the king’s person; they 
were instituted anno 1539, and have an allowance of fifty 
pounds a-year to maintain themselves and two horses for the 
bia service. See Ston's Annals, 793. 

They have been recently designated, by order of his 
majesty, the Honourable Body of Gentlemen at Arms. 

ENSION-WRIT. When a pension-writ is once issued, 
none sued thereby in any Inns of Court shall be discharged 
or permitted to come into Commons, till all duties be paid. 
Order in Gray's Inn, wherein it seems to be a peremptory 
order against such of the society as are in arrear E pensions 
and other duties. Cowell, 

PENTECOSTALS, Pentecostalia.] Pious oblations made 
at the feast of Pentecost by parishioners to their priest, and 
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sometimes by inferior churches or parishes to the 
mother-church, Which oblations were also called 
farthings, and were divided into four parts; one to the 
priest, a second to the poor, a third for repair of the ¢ 
and a fourth to the bishop. Stephens's Procurations and 
tecostals, See Kennet's Glossary in Pentecostalia, 
‘These are still paid in some few dioceses, being now 0 
a charge upon particular churches, where by custom 
have been paid; Ken. Par. Ant. 596; Deg. p. 2 c. 19% 
if they be denied when they are due, they are recovera? 
the spiritual court. Gibs. 977; 18 Wm. 657. fee 


once a year, 
may well justify going over any man’s lan 
lation, according to usage; and it is said, may 
nuisances in their way. Cro, Eliz. 441. See furth 
‘There is also a perambulation of manors; and a W 
erambulatione facienda, which lies where any encroacl 
fare been wade by a.neighbouring lord,&c.+ the AENA 
sent of the lords, the sheriff shall take with him the par 
and neighbours, and make a perambulation, and settle 
bounds; also a commission may be granted to other per 
to make perambulation, and to certify the same in the CU 
cery, or the Common Pleas, &e, And this commissi 
issued to make perambulation of towns, counties, &¢ 
Nat. Br, 206. 4 
If tenant for life of a lordship, and one who is te! 
fee-simple of another lordship adjoining, sue forth thi 
or commission, and by virtue thereof a perambul 
made, the same shall not bind him in reversion; NOt 
the perambulation made with the assent of tenant in tail) ; 
his heir. And it is said this assent of the parties to thë Pi 
bulation ought to be acknowledged and made personi, 
Chancery, or by dedimus potestatem; and being certh 
writ or commission issues, &e. New N, Br. 206. i 
begins thus: “ The King to the Sheriff, &e, We core 
you, that taking with you twelve discreet lawful men 24 
county, in your proper person you go to the land o% 5 
of, &c. and the land of C. D, of, &c. and upon thoir f 
you cause to be made perambulation betwixt the lands 
Said A. in, &c. and of the said C. in, &c. ; so that it bọ 
by certain metes, or bounds and divisions, &e. AM 
Jord, $ 
















known to our justices at Westminster, &c. 
If perambulation be refused to be made by a } 
other lord, who is grieved thereby, shall have a wii 
him called de rationabilibus divisis. See F. N. B. 12 
Reg. Orig. 157; and Rationabilibus Divisis. 
Sueations as to boundaries, limits, &c, are NOW: nt 
in general determined by actions of trespass, eject 
ctions upon writs of perambulation were autho A 
Scotland by the act 1597, ¢. 79, to settle the bounds 
puted properties adjoining each other. 
PERANGARIA, See Angaria. l 
PERCA, for pertica, a perch of land, Mon. Ang 
PERCAPTURA, A place ina river made up 8" 
&e. for the better preserving and taking fish. 
120, 
PERCH. A rod or pole of sixteen feet and ai 
length, whereof forty in length and four in bread! 
acre of ground. Cromp. Jurisd, 222. 
But by the customs of several counties, thei 
in this measure; in Staffordshire it is twenty-f0 
in the forest of Sherwood twenty-five feet, th ape 
being eighteen inches long ; and in Herefordshire 
























PERJURY. 


1g is twenty-one feet; the perch of walling sixteen feet 
og i and a pole of eaha ground is twelve feet, 
rene. 


Flom: by the 5 Geo. 4. c. 74. the perch is fixed at five 
MDE A halt of the standard yard. See Measure. 

aboia eC UD er POST. Writs’of entry so called, but now 
ae See Entry. 

She RDINGS. The dregs of the people, viz, men of no 

Pene Leg, Hen. c. 29, 

o RDONATIO UTLAGARIÆ. A pardon for a man, 
nfor contempt in not yielding obedience to the process of 
ng’s court, is outlawed, and afterwards of his own 
Surrenders, Reg. Orig. 28; Leg. Ed. Confess. c. 18, 


P oREMPTORY, peremptorius, from the verb perimere, 
Joined with a substantive, as action or excep- 
» Signifies a final and determinate act, without hope of 
tiag or altering, So Fitzherbert calleth a peremptory 
to au Nat. Brev, 35, 38, 104, 108; and nonsuit peremp- 
> Idem. 5,11. A peremptory exception. Bracton, l 4. 
Ye Smith de Rep. Anglor. l. 2. c. 13. calleth that a 
« aaa exception, which makes the state and issue in a 
A, Cowell, 
eg Metemptory day is when business by rule of court is to 
oke to at a precise day; but if it cannot be spoken to 
eth © court, at the prayer of the party concerned, will give 
er day without prejudice to him. See Motion in Court, 


m REMPTORY CHALLENGE or JURORS. See 


PEREMPTORY MANDAMUS, See Mandamu 
PERIGIPTORY WRIT. See Optional Writ, Original. 
nif NDE VALERE. A term in the ecclesiastical law, 
Ying a dispensation granted to a clerk, who being de- 
iia a capacity for a benefice, or other ecclesiastical func- 
le facto admitted to it; and it hath the appellation 
Words, which make the faculty as effectual to the 
“Spensed with, as if he had been actually capable of 
issie OF Which he is dispensed with at the ‘time of his 
7 In stat, 25 Hen. 8. c. 21, it is called a writ. See 














CW, To stay, remain, or abide in a place. 
PERIPE an. 1016; Fortesc. c, 36. 
tesso HRASIS, ‘Circumlocution; use of many words to 
No the Sense of one. Johns, 
My wiin Bhrasis, or circumlocution, will supply words of 
ca | the law hath appropriated for the description of 
lusion indictments, No pe phrasis, in indictment or 
the thal make good an indictment which doth not 
the get Within all the material words of a statute; un- 
Hictmeyy tte be recited, Xe. Cro, Eliz. 585, 749. See 
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AND SUBORNATION THEREOF, 














< y any who hath authority, to a person in any 
;Pteceeding, who swears wilfully, absolutely, and 


HY: in : f f 
Îr oc Matter material to the issue or cause in question, 






144." act, or by the subornation of others. 3 Znst. 





ing by the common law, is defined a wilful false oath 
Pro eiteig lawfully required to depose the truth in 







RIY 
ao wh 
procer 


‘equence to the point in question, whether 
1 Hawk, P. C. c. 69. § 1, 
ERJsury, by the common law, is an 
f a man to take a false oath amounting to 
lly takes such oath; but if the person in- 







PERJURY, I. 


whom he was so incited, is not guilty of subornation; yet he 
is liable to be punished not only by fine, but also by infamous 
corporal punishment. 1 Roll. Abr. 41, 57; Yel. 72; Cro. 
Jac. 158; 2 Keb. 899; 8 Mod. 122; 1 Hawk. P. C. c. 69. 
§ 10. 


1. Of Perjury by the Common Law, and how restrained 
and punished. 
IL. Of the punishment of Perjury by Statute, 


I. Ist, Ir is necessary, to constitute the offence of perjury, 
that the false oath be taken wilfully, viz. with some degree of 
deliberation; and it must also be corrupt (that is, committed 
malo animo); it must be wilful, positive, and absolute; not 
merely owing to surprise or inadvertency, or a mistake of the 
true state of the question. 5 Mod. 350; 4 Comm. 187; 1 
Hawk, P. C. c. 69, § 2. See 1 T. R. 69. 

2dly, The oath must be taken either in a judicial proceed- 
ing, or in some other public proceeding of the like nature, 
wherein the king’s honour or interest is concerned, or before 
commissioners appointed by the king to inquire of the for- 
feitures of his tenants, or of defective titles wanting the sup- 
ply of the king’s patents ; but it is not material whether the 
court in which a false oath is taken be a court of record or 
not, or whether it be a court of common law or a court of 
equity or civil law, &c., or whether the oath be taken in face 
of the court or out of it, before persons authorized to ex- 
amine a matter depending on it, as before the sheriff on a 
writ of inquiry, &c.; or whether it be in relation to the 
merits of a cause, or in a collateral matter; as where one, 
who offers himself to be bail for another, swears that his 
substance is greater than it is, &c.; but neither a false oath 
in a mere private matter, as in making a bargain, &c., nor 
the breach of a promissory oath, whether public or private, 
are punishable as perjury. 1 Hawk, P. C. c. 69. § 3. 

The law takes no notice of any perjury but such as is 
committed in some court of justice having power to ad- 
minister an oath, or before some magistrate or proper of- 
ficer invested with a similar authority, in some proceedings 
relative to a suit or a criminal prosecution; for it esteems 
all other oaths unnecessary at least, and therefore will not 
punish the breach of them. For which reason it is much to 
be questioned how far any magistrate is justifiable in taking 
a voluntary affidavit in any extrajudicial matter, as is now 
too frequent upon every petty occasion, since it is more than 
possible that by such idle oaths a man may frequently in 
Soro conscientiæ, incur the guilt, and at the same time evade 
the temporal penalties of perjury. 4 Comm. ¢.10, p. 137; 
see 15 Geo. 3. e. 39, and Burn’s Just. tit. Oath, 1. 

Where the proceedings are coram non judice, however false 
the oath may be, the party cannot be indicted for perjury ; 
thus a false oath taken in a court of requests, on a matter 
concerning lands, has been holden not to be indictable, that 
court having no jurisdiction in such cases. 3 Salk. 269, 

‘An indictment for perjury assigned on an affidavit sworn 
before the court of B. R., need not state, nor is it necessary 
to prove, that the affidavit was filed of record or exhibited 
to the court, or in any manner used by the party, 7 T. R. 
8315, 

3dly, The oath ought to be taken before persons lawfully 
authorized to administer it; for if it be taken before persons 
acting merely in a private capacity, or before persons pre- 
tending to a legal authority of administering such oath, but 
having no such authority, it is not punishable as perjury ; 
yet a false oath taken before commissioners, whose commis- 
sion at the time is in strictness determined by the demise of 
the king, is perjury, if taken before such time as the com- 
missioners had notice of such demise ; for it would be of 
utmost ill consequence, in such case, to make their proceed- 
ings wholly void. 1 Hawk. P. C. e. i 

But it has been held, though there seems no satisfactory 











Such oath do not actually take it, the person, by 





ground for the decision, that a false oath taken before a 
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surrogate in Doctors’ Commons, in order to procure a mar- 
riage licence, will not support a prosecution for perjury. 
R. § R. 459; and see 1 Leach, 63, 64; 2 Deacon's Crim. Dig. 
1001, 

It is remarkable that the House of Commons have no 
power to administer an oath, except in a few particular in- 
stances, where that power is granted to them by express sta- 
tute; as in cases of election petitions, &e. It is supposed 
that the reason they have never obtained the general autho- 
rity of administering an oath, is owing to the jealousy of the 
upper house, which, by securing this privilege to itself, pre- 
vents the commons from participating in the judicature of 
parliament. 4 Comm. e. 10, in note. 

4thly, The oath ought to be taken by a person sworn to 
depose the truth; therefore a false verdict comes not under 
the notion of perjury, because the jurors swear not to de- 
pose the truth, but only to judge truly of the depositions of 
others; but a man may be as well perjured by an oath in 
his own cause (e. g. in an answer in Chancery, or in an an- 
swer to interrogatories concerning a contempt, or in an affi- 
davit, &c,,) as by an oath taken by him as witness in an- 
other's cause. 1 Hawk. P. C. c. 69. § 5. 

Sthly, It is not material whether the thing sworn be true 
or false, or whether the person who swears it in truth knows 
nothing of it, 1 Hawk. P. C. c. 69. § 6. But see 1 T. R. 
69, that the oath must be false, 

6th, The oath must be taken absolutely and directly; there- 
fore if a man only swears as he thinks, remembers, or be- 
lieves, he cannot be guilty of perjury. 1 Hawk. P. C. c. 69. 
§ 7. But a man may be indicted for perjury in swearing 
that he believes a fact to be true, which fe must know to be 
false. Leach, 270, 

7thly, The thing sworn ought to be some way material ; 
for if it be wholly foreign from the purpose, or immaterial, 
and neither pertinent to the matter in question, nor tending 
to aggravate or extenuate the damages, nor likely to induce 
the Jury to give credit to the substantial part of the evidence, 
it cannot amount to perjury, because it is wholly insignifi- 
cant; as where a witness introduces his evidence with an 
impertinent preamble of a story, concerning previous facts, 
no ways relating to what is material, and is guilty of a falsity 
as to such facts; but a witness may be guilty of perjury in 
respect to a false oath, -concerning a mere circumstance, if 
such oath have a plain tendency to corroborate the more 
material part of the evidence; as if in trespass for spoiling 
the plaintiff's close, with defendant's sheep, a witness swears 
that he saw such a number of defendant's sheep in the close, 
and being asked how he knew them to be defendant's, swears 
that he knew them by such a mark, which he knew to be 
the defendant's, where in truth defendant never used any 
such mark, 1 Hawk, P. C. c. 69. § 8. And it is incum- 
bent on the prosecutor to prove the materiality of the per- 
jury. Ibid. in note. 

8thly, It-is not material whether the false oath was cre- 
dited or not, or whether the party in whose prejudice it was 
taken was in the event damaged by it; for the prosecution 
is not grounded on the damage to the party, but on the abuse 
of public justice. 1 Hawk. P. C. c. 69. § 9. On the trial, 
the oath will be taken as true until it be disproved ; and 
therefore to convict a man of perjury, one probable cre- 
dible witness is not enough; for the evidence must ke strong, 
clear, and more numerous on the part of the prosecution, 
than the evidence on the other side: therefore the law will 
not permit a man to be convicted of perjury, unless there are 
two witnesses at least. 10 Mod. 195, Nor shall the party 
prejudiced by the perjury be admitted as a witness to prove 
it. Lord Raym, 396, 

With respect to subornation of perjury, if the person in- 
cited to take a false oath do not actually take it, the person 
by whom he was eo. incitadice nat. guiley- ob: subomadon of 
perjury, but he is nevertheless liable to be punished as for a 
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gross misdemeanor in attempting to pervert the ci 
justice. 1 Hawk. P. C. c. 69. § 10. 
The punishment of perjury and subornation at 
law has been various: it was anciently death; al 
banishment, or cutting out of the tongue ; then forfe 
goods; and now it is fine and imprisonment, and never! 
to be capable of bearing testimony. 3 Jnst. 163. The 
c. 9. (see post, IL), if the offender be prosecuted thi 
inflicts the penalty of perpetual infamy, and a fine of 4 
the suborner ; and in default of payment, imprisonme 
six months, and to stand in the pillory, Perjury #! 
by that statute, punished with six months’ imprisonment P 
prr infamy, and a fine of 20l., or not paying the fin 
ave both ears nailed to the pillory. See post, II, The 
cution, however, is usually carried on for the offen 
common law (by indictment at the assizes, or in the 
Bench), especially as to the penalties before inflicted 
2 Geo. 2, c. 25, superadds a power of punishment, bY 
mitting the offender to the house of correction, ant 
portation for seven years. 4 Comm. c. 10. See posh 
A consequence of a conviction for perjury, th? 
forms no part of the judgment, is the incapacity 0 4 
fender ever more to give evidence in a court of Jush 
4 Comm. 197, See the provisions of the 5 Eliz, e. 91M 
I 





































If perjury be committed in a temporal cause, it 

able only in the temporal courts; but where it is Comiti 
in a spiritual cause, the spiritual judge has authority t 
flict canonical punishment, and prohibition will not g0: 
1018; 1 Ought, 9; and see 5 Eliz. c. 9. § 115 posts 

It has sometimes been wished, that perjury, at 

capital accusations, whereby another's life has been, 0f. 
have been, destroyed, was rendered capital, upon & P 

of retaliation; and certainly the odiousness of the 
seems to plead strongly in behalf of such a lawe 
indeed, the death of an innocent person has actually 
consequence of such wilful perjury, it falls within ¢ 
of deliberate muirder, and deserves an equal puni 
which our ancient laws in fact inflicted. Brit. è. 5 Fe 

says expressly, it is not holden for murder at 0 
8 Inst, 48; and see Fost, 121, 182; 4 Comm. c, 10. Pr 

c. 14, p. 196, 


II, By the English act, 5 Eliz. c. 9, § 3. (made 
by the 29 Eliz. c. 5. § 2, and 21 Jac. 1. ©. 28. § 8 
the Irish act, 28 Eliz, e. 1, Whoever shall unlaw! 
corruptly procure any witness to commit any Wi 
rupt perjury, or shall unlawfully or corruptly Proc 
suborn any witness, who shall be sworn to testify f 
uum rei memoriam, shall, for such offence, being i 
fully convicted or attainted, forfeit the sum of 4 
if such offender so convicted or attainted, shall iy gif 
‘ods, &e, to the value of 40/,, then such person A gut 
Looe by the space of one half-year, WINK sof 
and stand upon the pillory the space of one hou 
market town next adjoining to the place where 1 4 
was committed, in open market there, or in the on 
itself where the offence was committed. all 
§ 5. No person so convicted or attainted, sh 
ceived as a witness in any court of record till su 
shall be reversed; and that on such rever 
grieved shall recover damages against the party 
cured the judgment so reversed to be first given. 
§ 6. If any person shall, either by the suborn 
lawful procurement, sinister persuasion, or meat 
other, or by their own act, consent, or agre verf 
and corruptly commit wilful perjury, that then ever) 
being duly convicted, shall forfeit 20l. and, 
ment by the space of six months, without bail ; 


of such offender shall not from thenceforth be 


















any court of record, until such judgment be "i 
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Which reversal, the party grieved shall recover damages 

a manner before mentioned. 

XT. If such offender shall not have goods or chattels to 

he galue of 207, then he shall be set on the pillory, where 
have both ears nailed. 

aa One moiety of the forfeitures to the king, the other 

Person grieved, who will sue for the same, &c., and 
) as well the judge of every court where any suit shall be, 
«hereon any such perjury shall be committed, as also 
lstices of assize and gaol delivery, and justices of peace 
eit quarter sessions, may inquire of, hear, and determine 
Nees a ‘inst the act, 

The act shall no way extend to any spiritual or 
ical court; but every offender shall be punished by 
al laws as are used in the said courts. 
he statute shall not restrain the authority of any 





ie thereof; but every such judge may proceed in the 
te, ae of all offences punishable before making the sta- 
hot they might have done to all purposes, so that they 
m ON the offender less punishment than contained in the 


aa ie construction of the English statute, the following 
‘Thar ive been holden : 
vn ery indictment or action on this statute must ex- 
defen, Mesue the words of it; therefore if it allege that the 
Ant deposed such a matter falso et deceptive, or falso 
uP, or falso et voluntariè, without saying voluntariè et 
ma t is not good, though it PGT that sie volun- 
corruptum commisit perjurium contra formam statuti, 
e it is necessary expressly to show that the de- 
iq ee Sworn ; and it is not sufficient to say that tacto 
43078, evangelio deposuit. Cro. Eliz, 147; Hetl. 12: 
È eo ga 1Show. 198; Cro. Eliz. 105; 1 Hank, 
i or is no need to show whether the party took the 
fhion, i rough the subornation of another, or of his own 
bomagan ‘ke words of the statute are, “ If persons by 
juryn © &e. or their own act, &c, shall commit wilful 
i Or there being no medium between the branches 
tinction, they express no more than the law would 
3 Bulst. 147 ; 
















i 
feted; therefore operate nothing, 
n P, C. 69, § 18, 


^ this statute, in any case wherein he may not pos- 
Builty of subornation of perjury within it; for it 
‘able to give the whole statute the same construction ; 
A it be well intended that the makers of the statute 
E eend its purview farther as to perjury, which 
3 whi een the lesser crime, than to subornation of 
e cl ich they seem to esteem the preaehe therefore, 
Ause concerning subornation of perjury, mention- 
Matters depending by writ, bill, plaint, or informa- 
Thing hereditaments, goods, debts, or damages, 
ion; het to perjury on an indictment or criminal in- 
ndre Clause concerning perjury, though penned in 
5$ ction o ae hath been adjudged to come under the 
My rela’ also since the clause concerning subornation 
jun o âtes only to perjury by witnesses, that concern- 
all extend city to the like perjury; therefore, 
Y in an answer in Chancery; or in swearing the 
ita man; 














































i + the court, and either of the parties in variance 
it may LtesPect of such cause, by reason of the per- 
Y strongly be argued, that it is within the pur- 
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view of the statute; also a false oath before the sheriff, on 
a writ of inquiry, is within the statute. 5 Co. 99; Cro. Jac. 
120; 3 Inst. 164; 2 Leon. 201; Yelv. 120; Cro. Eliz. 148 ; 
2Rol. Abr. 77; 1 Hawk. P. C. c. 69. § 19, 21. 

But it has been decided, that any court may punish such 
an offence committed in the face of the court, under this 
statute, 5 Eliz, c. 9. Therefore where one made an affi- 
davit in the Court of Common Pleas, and confessed it was 
false, the court recorded his confession, and sentenced him 
to the pillory; and the objections that the court had no 


| jurisdiction, and that the offender ought to have been brought 
| before the court by indictment, were over-ruled. 8 Mod. 
179; 1 Hawk. P, C. c. 69. § 21, in note. 


aving absolute power to punish perjury before the | 





It hath been collected from the clause which gives an ac- 
tion to the party grieved, that no false oath is within the 
statute, iy doth not give some person a just cause of 
complaint; therefore, if the thing sworn be true, though it 
be not known by him who swears it to be so, the oath is not 
within the statute, because it gives no just cause of com- 


| plaint to the other party, who would take advantage of an- 


other's want of evidence to prove the truth; from the same 
ground, no false oath can be within the statute, unless the 
party against whom it was sworn suffered some disadvantage 
by it; therefore, in every prosecution on the statute, you 
must set forth the record wherein you suppose the perjury 
to have been committed, and must prove at the trial that thee 
is such a record, either by actually producing it, or an at- 
tested copy; also in the pleadings you must not only set 
forth the point wherein the false oath was taken, but must 
also show how it conduced to the proof or disproof of the 
matter in question; and if an action on the statute be 
brought by more than one, you must show how the perjury 
was prejudicial to each of the plaintiffs. But it seems that 
a perjury which tends only to aggravate or extenuate the da- 
mages, is as much within the statute as a perjury which goes 
directly to the point in issue; and a perjury in a cause 
wherein an erroneous judgment is given, is a good ground 
of prosecution upon the statute till the judgment be re- 
versed, 1 Hank, P. C. e, 69. § 22. 

If perjury be committed that is within this statute, but the 
indictment concludes not contra formam statuti, yet it is good 
at common law, but not to bring one within the corporal 
punishment of the statute, 2 Hale's Hist. P. C. c. 69, § 191, 

The statute of Elizabeth did not alter the nature of the 
offence of perjury, but merely enlarged the punishment, It 
is however seldom resorted to in the present day, on account 
of the difficulty in convicting offenders under its enactments. 
See further, 2 Deacon's Crim. Dig. 1006. 

By the British acts, 2 Geo. 2. c. 25. § 2. (revived and made 
perpetual by 9 Geo. 2. c. 18,) and by the Irish act, 3 Geo, 2. 
c, 4. § 2 (see also 17 & 18Geo. 3. ©. 36; 31 Geo, 3. c, 44,) 
the more effectually to deter persons from committing wilful 
and corrupt perjury or subornation of perjury, it is enacted, 
“ that besides the punishment to be inflicted by law for so 
great crimes, it shall be lawful for the court or judge before 
whom any person shall be convicted of wilful and corrupt 
perjury or subornation of perjury, to order such person to 
be sent to some house of correction for a time not exceeding 
seven years, there to be kpt to hard labour during the time ; 
otherwise to be transported for a term not exceeding seven 
years, as the court shall think proper; therefore judgment 
Shall be given that the person convicted shall be committed 
or transported accordingly, besides such punishment as shall 
be adjudged to be inflicted on such person, agreeable to 
the laws in being; and if transportation be directed, the 
same shall be executed in such manner as is provided by law 
for transportation of felons; and if any person so committed 
or transported shall voluntarily escape or break prison, or 
return from transportation, before the expiration of the time, 
such person, being lawfully convicted, shall suffer death as 
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a felon, and shall be tried for such felony in the county where 
he so escaped, or where he shall be apprehended.” ‘The 
British act does not extend to Scotland. 

Now, by the 4 & 5 Wm. 4. c. 67, capital punishment is 
taken away in case of returning from transportation. 

By various acts the penalties of perjury are extended to 
false oaths taken before competent jurisdictions, and in 
matters relating to the revenue, &c. 

By the British act, 23 Geo. 2. c. 11, which extends only 
to England and Wales, and by the Irish act, $1 Geo. 3. c. 18, 
for Ireland, “in every information or indictment for perjury, 
it shall be sufficient to set forth the substance of the offence 
charged, and by what court, or before whom the oath was 
taken (averring such court or person to have authority to 
administer the same,) together with the proper averments to 
falsify the matter wherein the perjury is assigned, without 
setting forth the bill, answer, information, indictment, de- 
claration,"or any part of any record or proceeding, and with- 
out setting forth the commission or authority of the court or 
person before whom the perjury was committed.” § 1, 

“ In every information or indictment for subornation of 
perjury, it shall be sufficient to set forth the substance of the 
offence charged, without setting forth the bill, answer, in- 
formation, indictment, declaration, or any part of any record 
or proceeding, and without setting forth the commission or 
authority of the court or person before whom the perjury 
was committed or agreed to be committed.” § 2. 

“Tt shall be lawful for any justice (sitting the court, or 
within twenty-four hours after) to direct any person ex- 
amined as a witness before them, to be prosecuted for per- 
jury, in case there’appear a reasonable cause, and to assign 
the party injured, or other person undertaking such prose- 
cution, counsel, who shall do their duty without fee: and 
every prosecution so directed shall be carried on without 
payment of any tax, and without payment of any fees in 
court, or to any officer of the court: and the clerk of assize, 
or his associate or prothonotary, or other officer of the court 
attending when such prosecution is directed, shall, without 
fee, give the party injured, or other person undertaking such 
prosecution, a certificate of the same being directed, with the 
names of the counsel assigned him; which certificate shall 
be deemed sufficient proof of such prosecution having been 
directed: provided that no such direction or certificate shall 
be given in evidence upon any trial against any person upon 
a prosecution so directed.” N 

the 56 Geo. 3. c. 138, “ For abolishing the punishment 
of the pillory, except in eee cases,” it is expressly 
provided, that all laws in force, whereby any person is sub- 
ject to punishment for the taking any false cath or for com- 
‘mitting any manner of wilful and corrupt perjury, or for the 
procuring or suborning any person so to do, or for wilfully, 
falsely, or corruptly affirming or declaring, or procuring or 
suborning any other person so to affirm and declare, in any 
matter or thing, which, if the same had been deposed in the 
usual form, would have been wilful and corrupt perjury, shall 
continue in full force and effect. 

In an indictment for perjury ona trial formerly had, it is 
not necessary, under the above statute, to set forth so much 
of the proceedings of the trial as will show the materiality 
of the question on which the perjury is assigned ; it is suffi- 
cient to allege generally, that the particular question became 
a material question, But where the prosecutor undertakes 
to set out more than he need of the proceedings, he must set 
them out correctly. 5 7’. R. 318. 

In general the court will oblige the defendant to plead or 
demur, even to a defective indictment for this offence, 2 
Hawk. P. C. c. 25. § 146, They are also very cautious in 
granting a certiorari to remove it. 2 Hawk. P. È. c. 27. § 28. 
And permission has been refused in Chancery to amend an 
answer, where an indictment for perjury had only been 
threatened ; even where the party, having no interest, could 
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not be supposed to make the false oath intentional 
P.C. 419. For it is the province of the grand jury | 
of the intention; and what the grand jury may find, 
will never expunge. Hardy. 203, 

The two witnesses necessary to prove perjury are. 
ciently satisfied by the production of one vivd voce witt 
and also of a document written by the defendant, conti 
ing his statement on oath. 6 C. § P. 315. 

By the 8 Geo, 1. c. 6. “a false affirmation made by Qu! 
shall be liable to the same punishment as wilful p 
The like provision is made in Ireland, by the Irish 
Geo. 2. c.18.; and it has been introduced into all the sti 
subsequently passed, relieving Quakers, &c. from the n 
sity of taking oaths. See Oaths, Quakers, Separatists: 

In Scotland the punishment of perjury is directed by 
tute, the last of which, 1555, c. 47, declares perjury 
punishable by confiscation of moveables, piercing the 
and infamy; to which the judge, in aggravated cases, M 
add any other penalty that the case seems to require: 
same act, subornation of perjury is punishable as perjtt 

PERMISSIVE WASTE. ‘See Waste. y 

PERMIT, from permitto.) A licence or warrant for 
sons to pass with and sell goods, on having paid the duties 
customs or excise for the same. 

By the 2 W. 4. c. 16. the laws regulating the granting 
issuing of permits for the removal of goods under the © 
laws were consolidated and amended, 
By § 2. the commissioners of excise are to provide ™ 
for making paper to be used for, and plates and ty 
printing permits, i 
§ 3. Unauthorized persons making paper in imitati 
excise paper, and persons forging or counterfeiting sucli Be 
and types, are guilty of felony, punishable with seven 

transportation, or imprisonment for not less than two Y 

§ 3. Forging or counterfeiting permits, or uttering © 
or counterfeited permits, is a misdemeanor subject 
offender to transportation’ for seven years, or fine and WM 
sonment. 

PERMUTATIONE archidiaconatés et ecclesi@ 
newce cum ecclesid et preebendd, A writ to an ordinary 
manding him to admit a clerk to a benefice, upon exe 
made with another, Reg. Orig. 807, 

PERMUTATION or BARTER, being the ex¢ 
‘one moveable subject for another, may, by the law 
land, be completed by consent. See Exchange. 

PER MY er PER TOUT. By the hali and the 
See Joint- Tenants. s 
PERNANCY, from the Fr. prendre] A takin t 
ceiving; as tithes in pernancy, are tithes taken, oF t 
be taken, in kind. So, pernancy of the profits 
taking the profits. See the next title. pro 

PERNOR OF PROFITS. He who receives the Py 
of lands, &c. and is all one with cestui que use, 1 Riof 
The king has the pernancy of the profits of the be 
outlaw, in personal actions; and by seizure shall hofogp 
the alienation of such outlaw, &c. Raym, 17. See 
589b; and st. 12 R. 2. ©. 15. ib 

PERPARS. A part of the inheritance. Fleta, 

54, par. 19. 

PERPETUAL CURACIES. See Parson, 
By the 1 & 2 W. 4, c. 38. churches or chal 
endowed by particular individuals shall have dist 
to them, and be deemed perpetual curacies, ani 
nomination thereto shall be vested in the pers 
and endowing. TN 
PERPETUATING mz TESTIMONY or WITA igw 
If witnesses to a disputable fact are old and infirm of 

to file a bill in Chancery, to perpetuate the tenkt y! 

witnesses, although no suit is depending; for, 1t Sf 
man’s antagonist only waits for the death of some 
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commence his suit; 3 Comm, 450, 
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tn perpetuam rei memoriam is filed for the purpose of 
Ving the evidence of witnesses, touching a matter which 
immediately investigated in a court of law, or where 
‘nee of a material witness is likely to be lost by his 
or departure from the realm, before the facts can be 
gated, _ Mitf. 51. Witnesses cannot be examined in 
am rei memoriam without a bill being filed, Lord 
„Ordinances, Beam. Ord. 32. The bill prays leave 
nine the witnesses touching the matter so stated, to the 
that their testimony may be preserved and perpetuated, 
A bill to perpetuate must state that no action can 
soca or it is demurrable, 1S. § S. 83. 
Y. A perpetuity is, where, though all who 
apiereat should join ina conveyance, yet they could not 
\ Pass the estate. But if, by concurrence of all having 
le estate-tail may be barred, it is no perpetuity. 
48. 213, And see 3 Ch. Ca. 35. 
he Petpetuity is a thing odious in law, and destructive to 
nd, Monwealth ; it would put a stop to the commerce, 
Oe the circulation of the property of the kingdom. 
'8 absolutely against the constant course of Chancery to 
fyberpetuity, or give any relief in that case. 1 Chan. 

























petities are absolute or qualified. And estates-tail 
i € time of the statute de donis, till common recoveries 
Ound out, were looked upon as perpetuities, 12 Mod. 
stious have been the attempts to establish perpetuities, 
Olling the exe 
table from th 
are brou; 
+ 84, where 






he estate of a tenant in tail, The chief 
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the 


cap. 30. num. 3. and 


Are commonly those 
to lords of manors, from their court baron, 
surly revenue of the land, as fines of copyholds, 
Ts aments, &e. Perk, 20, 2 
IES or OFFIC! See Fees. ‘ 
ID, by which, whereb rds made use ol 
ìn his declaration, in the averring of particular 
Ve bean ve happened, without which his action would 
Gp Maintainable, As in slander, to say that such 

* à bastard, (which formerly was a disqualifica- 
Orders,) he cannot for this bring any action 
ess he can show some special loss by it; in 
“may bring his action against me for saying he 
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reise of that right of alienation which | 
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was a bastard, by which (per quod) he lost the presentation 
to such a living. 4 Rep. 17; 1 Lev. 248; 3 Comm, 124. 
So in a declaration in trespass, for an injury to a wife or ser- 
vant, the plaintif states per quod, whereby he lost consortium 
of the one, or servitium of the other. 

PERSON. A man or woman; also, the state or condition 
whereby one man differs from another, 

PERSON, Insurtes To, are such as relate to life, limb, 
body, health, or reputation. See 3 Comm. and this Diction- 
ary, under the appropriate titles. 

PERSONABLE, personabilis.] Enabled to maintain plea 
in court; e. g, the defendant was judged personable to main- 
tain this action, Old Nat. Brev, 142. 

The tenant pleaded that the wife was an alien, born in 
Portugal, and judgment was demanded whether she should 
be afiswered: the plaintiff saith, she was made personable by 
parliament, i.e. a lians would speak it, habere perso- 
nam standi in judicio. Kitch, 214. Personable also signifies to 
be of capacity to take any thing granted or given, Plowd. 27. 

PERSONAL, personalis.) Being joined with the substan- 
tives things, goods, or chattels, as things personal, goods per- 
sonal, chattels personal, signifies any moveable thing, quick 
or dead. Wesi. Symbol. part 2, sect. 58. Thus theft is an 
unlawful felonious taking away of the moveable personal 
goods of another. See Felony, Larceny. 

PERSONAL ACTION. ` See Action, Personal. 

PERSONAL SERVICES. See Tenures. 

PERSONAL TITHES, Are tithes paid of such profits 
as come by the labour of a man’s person; as by buying and 
selling, gains of merchandise, and handicrafts, &e. ` See 
Tithes, 

PERSONALITY, personalitas.] An abstract of personal; 
the action is in the personality, ie, it is brought against the 
right person, or the person against whom in law it lies, Old 
Nat, Brev, 92, Or it is to distinguish actions and things 
personal, from those that are real, 

PERSONATE. See False Personation, and further Bail, 
Fine of Lands, Forgery, Fraud, Navy, IL. 

PERSONS, are divided by law into either natural persons, 
or artificial, Natural persons are such as the God of nature 
formed us; artificial are such as are created and devised by 
human laws for the purposes of society and government, 
which are called corporations, or bodies politic. 1 Comm, 
128, 467. 

As to the rights of persons, see Liberty. 

PERTICATA TERRA. The fourth part of an acre, 


See Perch. 








PERTINENTS. The Scotch term for appurtenances. 
See that title. 
PERVISE. According to Somner, the Palace-yard at 


Westminster. Somn. Gloss. See his Gloss. in 10 Scriptores, 
verbo Triforium; and see Wood's Hist. of Oxford, 2 par. fol, 
6; and ante, Parvise. 

PESA, pensa, pisa.] A wey or weigh, or certain weight 
and measure of cheese and wool, &c. containing two hun- 
dred and fifty-six pounds, Cowell. 

PESAGE, pesagium.] A custom or duty paid for weigh- 
ing merchandise or other goods. Seld. tit. Hon. 

PESSONA. Mast of oaks, &c. or money taken for mast, 
or feeding hogs. Mon. Ang. ii. 218. See Mast. 

PESSURABLE, PESTARBLE, on PESTARABLE 
WARES. Seem to be such wares or merchandise as pester, 
and take up much room in a ship. See (repealed) stat, 
82 Hen, 8. cap. 14. 

PETER-CORN. Is mentioned in some of the ancient 
registers of our bishops, particularly in that of St, Leonard 
de Ebor, which contains a grant thereof by King Athelstane, 
&e. Collect. Dodsw. MS. 

PETER-PENCE, denarii Sancti Petri.) Otherwise called 
in the Saxon tongue Romeseoh, the fee of Rome, or due to 
Rome; also Romescot and Rome-penning, was a tribute given 
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by Ina, King of the West Saxons, being in pilgrimage at 
Rome, in the year of our Lord 720, which was a penny for 
every house, “Lamb, Ezplication of Saxon Words, verbo 
Nummus. 

And the like was given by Offa, King of the Mercians, 
through his dominions, in anno 794, not as a tribute to the 
Pope, but in sestentation of the English school or college 
there, and it was called Peter-pence, because collected on the 
day of St, Peter ad Vincula, Spelm. de Concil. tom. i. fol. 2, 
3, And see St. Edward's Laws, num. 10; King Edgar's 
Laws, 18, c. 4; Ston's Annals, p. 67. It amounted to 300 
marks and a noble yearly, Leg. Hen. 1. cap. 1. 

It was first prohibited by the statute of Carlisle, 35 Æ. 1; 
and afterwards by Edw. 3. It was abrogated by the 25 
Hen. 8. c. 21; but revived by the 1 & 2 Ph. & Mar. c. 8. 
and at length wholly abrogated by the 1 Zlig. c. 1. R 

PETER AD VINCULA. See Gule of August. 

PETITION, petitio.) A supplication made by an inferior 
to a superior, and especially to one having jurisdiction, S. 
P.C. c. 15. It is used for that remedy which the subject 
hath to help a wrong done by the king, who hath a preroga- 
tive not to be sued by writ; in which sense it is either 
general, that the king do him right, whereupon follows a 
general indorsement upon the same, “ Let right be done the 
party;” or it is special, when the conclusion and indorsement 
are special, for this or that to be done, &c, Staunf. Preerog. 
c. 22. See Monstrans de Droit. 

By the 13 Car. 2. stat. 1. ¢, 5. the soliciting, labouring, or 
procuring the putting the hands or consent of above twenty 
ipereene to any Petition to the King or gither House of Par- 
iament, for alterations in Church or State; unless by assent 
of three or more justices of the peace of the county, or a ma- 
jority of the grand jury, at the assizes or sessions, &c. and 
repairing to the king on pastiasien to deliver such petition, 
with above the number of ten persons, is subject to a fine of 
100/, and three months’ imprisonment; being proved by two 
witnesses, within six months, in the court of B. R. or at the 
assizes, See Liberty. 

By the Bill of Rights (1 W. & M. stat. 1. c. 2.) it is de- 
clared that the subject hath a right to petition, and that all 
commitments and prosecutions for such petitioning are illegal. 
On the trial of Lord George Gordon it was contended, that 
this article of the Bill of Rights had virtually repealed the 
provision of the act 13°Car. 2. This, however, was denied 
by Lord Mansfield in the name of the court. Douglas’ Rep. 
592. 

To subscribe a petition to the king, to frighten him into a 
change of his measures, intimating that, if it be denied, many 
thousands of his subjects will be discontented, &c. is included 
among the contempts against the king’s person and govern- 
ment, tending to weaken the same, and punishable by fine 
and imprisonment, 1 Hawk. P. C. e. 23, § 3. 

PETITION IN CHANCERY. A request in writing, 
directed to the lord chancellor or master of the Rolls, show- 
ing some matter whereupon the petitioner prays somewhat to 
be granted him. Pr. C. 269. 

Most things, which may be moved for of course, may be 
petitioned for. 

Sometimes it is upon a collateral matter only, as it has re- 
lation to some precedent suit, or to an officer of the court, as 
to have a clerk or solicitor's bill taxed, or to oblige him to 
deliver up papers. Pr. C. 270. 

Petitions are either cause petitions, or petitions ex parte, 
The former are, when the petitioner is a party to a suit to 
which the petition relates, or at least derives a right or title 
from some such party, in which last case it may properly be 
termed both a cause and an ex parte petition united. But 
petitions exclusively ex parte are those which relate only to 
the petitioner, and where no suit exists. 

Petitions are either of course, or special. Ex parte peti- 
tions are always of the latter kind; cause petitions, of both, 
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Cause petitions, of course, are for those matters 0 
which in general may also be obtained by motions 
for the ordinary purposes of forwarding a suit, such 
time to plead, answer, or demur, for a commission 
like; and now by the 21st Order, of April, 1828; 
firming a report nisi; and are for the most part pre 
the Rolls, some few only being usually presented to 
chancellor, such as for setting down pleas, demurrerss 
ceptions, to be argued, and concerning special orders 
by himself, and for rehearings, (though the master 
Rolls may also be petitioned to rehear a cause heard b 
himself.) Harr, 419, And these petitions of cow 
orders on which, and on motions of course, are termed 
mon orders, or orders of course,) when at the Rolls can 
ways be presented whether in or out of term, al r 
the courts are sitting or not, So indeed may the petitio 
course to the lord chancellor. 
Special petitions, whether not in a cause, but strié 
parte; or in a cause, and yet concerning a person who A 
in it, as they always implicate more or less, or at l 
always supposed so to implicate the rights of others, ? 
the petitioner, are therefore never granted without, 
heard in Court or at the Rolls, to whichever of those JA 
they were presented, viz. to the lord chancellor or mas 
the Rolls. 1 Grant's Chan. Pr. 160, 

PETITION or RIGHT. An act, 3 Car. 1. Cap: 






that the subject should not be burdened by the qu 
soldiers or mariners; and all commissions for proce 
martial law, to be-annulled, and none of like nature 
issued, lest the subject (by colour thereof) be destro 
put to death, contrary to the laws of the land, &¢ 
Liberty. 
PELIT CAPE (now abolished), See Cape. 
PETIT LARCENY. The distinction between 8 
tit larceny is now abolished by 7 & 8 Geo. 4. & 
See Larceny. 

PETIT SERJEANTY, parva serjeantia.] Toa 

wit 





petit serjeanty, is to hold lands or tenements 0) 
yielding him a knife, a buckler, an arrow, a r 
String, or other like service, at the will of the first $ 
and there belongs not to it ward, marriage, or relit™ 3 
can hold by grand or petit serjeanty but of the be 
see stat. 12 Car. 2. c. 24. for the abolition of tent’ 
post, title Serjeanty, Tenures, 

PETIT SESSION. In both corporations and 
large, there is sometimes kept a special or petty 
a few justices, for despatching smaller business 1 
bourhood between the times of the general sessi 
licensing alchouses, passing the accounts of 
and the like. See Justices of the Peace, Sessions: 

PETIT TREASON, parva proditio.) Se? i 
(Treacon(of- a Tesier ind for as high treason is 
against the security of the commonwealth, so was, 
son, though not so expressly. Petit treason was 
killed his master, a wife her husband, a secular Sow b 
man his prelate. Stat. 25 Hd. 8. stat, 5. e+ 2% the 
9 Geo. 4. c. 31. $ 2. every offence which before 
of the act would have amounted to petit Dagi iri 
deemed murder only. See further Homicide, HE 

PETRA. A stone weight. Cowell. See 

PETRARIA. Is sometimes taken for a 
and in other places for a great gun called ? 
often achicha in old records and historians in 
Conell. 

PETTY-BAG, An office in the Court of 
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lt for and against attornies and officers of that court; and 
ni, Process and proceedings, by extents on statutes, recog- 
» ad guod damnum, &e. Termes de la Ley. See 


PEWS, 











1 In a church, are somewhat in the nature of an 
my erm, and may descend by immemorial custom, without 
3 Ecclesiastical concurrence, from the ancestor to the heir, 
Š 202; 12 Rep. 105; 2 Comm. 429. 
Tight to sit in a particular pew in the church arises 
from prescription as appurtenant to a messuage, or 
jä faculty or grant from the ordinary, for he has the dis- 
paran pews which are not claimed by prescription. 
aa exclusive title to pews and seats in the body of the 
ition), Le maintained in virtue of a faculty, or by pre- 
ead Which is founded on the presumption that a faculty 
a pa theretofore granted, All other pews and seats in 
property of the parish; and 


from 






Y of the church are the 
0 his urchwardens, as the officers of the ordinary, and subject 

fontrol, have authority to place the parishioners there- 

© Precise rules are prescribed for the government of 
Mu t daa dens in the use of this power, for its due exercise 
the eine pn on a sound judgment and discretion applied to 
839, pariers of the parish, Report of Eccl. Comm. Feb. 


Feit general law, and of common right, all the pews ina 
Ne fy eh are the common property of the parish; the 
itleg MWC in common of the parishioners, who are all 
Je € be seated, orderly and conveniently, so as best to 
ts vest t the accommodation of all, ‘The distribution of 
Ronee) the churchwardens, as the officers, subject to 
Eeg f the ordinary. 12 Rep. 105; 3 Inst. 202; 3 
cel, Rep, 733, 
panera right then being in the parish and the ordinary, 
the en mA rights in derogation of these are stricti juris ; 
ae Hey of the law that few of these exclusive rights 
ants because it is the object of the law that all the 
Netione Should be accommodated, and it is for the general 
M altered, f the parish that the occupation of pews should 
as ime to time, according to circumstances, 
odin, right is not good against the churchwardens 
‘inary; they may displace and make new arrange- 
they ought not without cause to displace persons 
if they do, the ordinary will reinstate them. 
ight, however, is sufficient to maintain a suit 
d 
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building and re- 
mind; but mere repairing for thirty or 
exclude the ordinary. The possession 
» and going beyond memory, though on this 
engh legal’ memory, even before the recent Pre- 
ae eS Wm, d. © 71. § 2. for which see Pre- 
H Not required. 1 Hagg. Cons. Rep, $22. 
of, the recent Prescription Act the uninterrupted 
ew in a church for twenty years afforded 
lence of a legal title by prescription, or by 
Wrong doer, 2 Wms. Saund. 175e. But if 
‘timed as appurtenant to an ancient messuage, 
butted by proof that the pew began to exist 
gal memory, 5 7. R. 296. 
rity in the seat, as the seat itself, may be 
cription; and an action on the case for a dis- 
at common Jaw. Carleton v. Hutton, Noy, 78. 
"te body of the church may be prescribed for 





Will not 
ancient, 
ae 


























Were el; 
«| Was rel 
time of le, 

El prio 


e Y, Pres 














PHT 


as appurtenant to a house out of the parish. Forr. R. 143 
1 Y. J. 583. And see 5 B. § A. 356. 

And the right to sit in a pew may be apportioned. Where 
a messuage to which a pew had been annexed by a faculty 
was divided, the occupier of the lesser house, which formed a 
very small part of the original messuage, was held to have 
some right to the pew, by virtue whereof he might maintain 
an action against a wrong doer. 2 B. § Ad. 164. 

Where the action is brought against a stranger, the plaintiff 
is not bound to state in his declaration that he has repaired 
the pew, though it is otherwise when the action is brought 
against the ordinary; in which case a title or consideration 
must be shown in the declaration, and proved, as the building 
or repairing of the pew. 1 Wils. 326; 3 Lev. 73; Com. Dig. 
tit. Action upon the Case for Disturbance, (A. 3); Gibs. 197, 
198. See further Shelford's Real Prop. Acts, 72. 

Extra-parochial persons cannot establish a claim to seats in 
the body of a parish church without proof of a prescriptive 
title, and therefore if they sue in the Ecclesiastical Court to 
be quieted in the Kral of such seats, the Court of K. B. 
will grant a prohibition, and it seems that such persons can- 
not establish such a claim even by prescription. 5 B. § C. 
1; S.C. 7 Doml. & Ryl. 56 

A pew annexed by prescription to a certain messuage, can- 
not, as is often erroneously conceived, be severed from the 
occupancy of the house, but passes with the messuage, the 
tenant for the time being has de jure for the time being the 
prescriptive right to the pew, (I Magg. Cons. R. 319,) which 
cannot be sold nor let without a special act of parliament. 1 
Hagg. Ecel. R. 29. Where an occupier of a pew ceases to 
be an inhabitant of the parish, he cannot let the pew with and 
thus annex it to his house, but it reverts to the disposal of 
the churchwardens. Zd. 34. 

Where a pew is claimed as annexed to a house by faculty 
or prescription, and in that case only, the courts of common 
law exercise jurisdiction, on the ground of the pew being an 
easement to the house, and the proper remedy for a disturb- 
ance is an action on the case. 5 B. § A. 361. The Ecclesi- 
astical Court has jurisdiction in all suits respecting pews, but 
where prescriptive rights come in question prohibition will be 
rated on the application of either party, for the purpose of 
having the prescription tried by a jury. Report of Eccl. 
Comm. p. 49. 

A grant of part of the chancel of a church, by a Jay-im- 
propriator to A., his heirs and assigns, is not valid in law. 
And therefore such grantee, or those claiming under him, 
cannot maintain trespass for pulling down a pew or pews 
there erected. 1 B. § A. 498. 

PHAROS, from Pharus, a small island in the mouth of 
the Nile, wherein stood a high watch-tower.] A watch- 
tower or sea-mark. No man can erect a pharos, light-house, 
beacon, &c. without lawful warrant and authority. 3 Znst. 
204, See Beacon. 

PHILOSOPHER'S STONE. Henry VI. granted letters- 
atent to certain persons, who undertook to find out the phi- 
losopher’s stone, and to change other metals into gold, &c, 
to be free from the penalty of the stat. 5 Hen. 4. c. 4, made 
against the attempts of chymists of this nature. Pat. 34 
Hen. 6; 3 Inst. 74. See Multiplication of Gold and Silver. 

PHYSICIANS, No person within London, or seven miles 
thereof, shall practise as a physician or surgeon, without 
licence from the Bishop of London, or Dean of St. Paul's; 
who are to call to their assistance four doctors of physic, on 
examination of the persons, before granted; and in the conn- 
try, without licence from the bishop of the diocese, on pain 
of forfeiting month. Stat. 3 Hen. 8. c. 11. 

The charter for incorporating the College of Physicians is 
confirmed; they have power to choose a president, and have 
perpetual succession, a common seal, ability to purchase lands, 
&c. Eight of the chiefs of the college are to be called elects, 
who from among themselves shall choose a president yearly: 

sT: 
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and if any practise physic in the said city, or within seven 
miles of it, without licence of the college under their seal, he 
shall forfeit 5l. Also persons practising physic in other parts 
of England, are to have letters testimonial from the president 
and three elects, unless they be graduate physicians of Ox- 
ford or Cambridge, &c. 14815 Hen. 8. c. 5. confirmed and 
enlarged by 1 Mary, st, 2. c. 9. 

The 32 Hen. 8. ¢. 40, ordains that four physicians (called 
censors) shall be yearly chosen by the college, to search 
apothecaries’ wares, and have an oath given them for that 
purpose by the president; apothecaries denying them entrance 
into their houses, &c. incur a forfeiture of 5l. And phy- 
sicians refusing to make the search are liable to a penalty of 
40s. And every member of the college of physicians is 
authorized to practise surgery. 

In the case of Dr. Bonham, 7 Jac. 1, is shown the power 
of the college of physicians, in punishing persons for prac- 
tising physic without licence. [hey imprisoned the doctor 
for practising without licence ; but it was adjudged that they 
could not lawfully do it, for in such case they had no power 
by the statute to commit, but they ought to sue for the penalty 
of 5l. per month, qui tam, dc. But in case of mal-practice, 
the censors have power to commit, for they may in such case 
fine and imprison by their charter, and MEy idapo t, 
record, and not liable to an action for what they do by virtue 
of their judicial power. 8 Rep. 107; Carth. 494. 

One who has taken his degree of doctor of physic in either 
of the universities, may not practise in Tonos aeiiipelcaic 
seven miles of the same, without licence from the college of 
physicians ; by reason of the charter of incorporation, con- 
firmed by 14 & 15 Hen. 8. c. 5, penned in very strong and 
negative words, As to the testimonials granted by the uni- 
versities, on a person’s taking the doctor's degree, these may 
have the nature of a recommendation, and give a man a fair 
reputation, but confer no right; consequently those statutes 
which have confirmed the privileges of the universities would 
revive or confirm nothing but the reputation that this testi- 
monial might give such graduates. And as to the last clause 
of this statute, that “ none shall practise in the country with- 
out licence from the president and three elects, unless te bea 
graduate of one of the universities ;” all the inference from 
that would be, that possibly two licences may be necessary 
where a person is not a graduate. In the case of Dr. Levet, 
Lord Chief Justice Holt did not think this question worth 
being found specially. ‘The college of physicians, without 
doubt, are more competent judges of the qualifications of a 
physician than the universities; and there may be many rea- 
sons for taking particular care of those who practise physic 
in London. 10 Mod. 353, 354. 

A doctor of physic, who has been licensed by the college 
of physicians to practise physic in London, and within seven 
miles, cannot claim as a matter of right to be examined by 
the college in order to his being admitted a fellow of the 
college. 7 T. R. 282. 

If an apothecary takes upon him to administer physic, 
without advice of a doctor, this has been adjudged practising 
physic within the statutes; though no fee was given the 
apothecary. 2 Salk. 451. But this judgment was afterwards 
reversed in the House of Lords. Mod. Cas. 44. See Bro. 
P. C. title Physicians. 

It hath been solemnly resolved, that mala praris in a 
physician, surgeon, or apothecary, is a great misdemeanor 
and offence at common law, whether it be for curiosity or 
experiment, or by neglect; because it breaks the trust wl ich 
the party had placed in his physician, and tends to the pa- 
tient’s destruction. Lord Raym, 214. 

If a physician or surgeon gives his patient a potion or 
plaster to cure him, which, contrary to expectation, kills him, 
this is neither murder nor manslaughter, but misadven- 
ture; and he shall not be punished criminally, however liable 
he might formerly have been to a civil action for neglect or 
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ignorance; Mirr. c. 4. § 16.; but it hath been holder 
it be not a regular physician or surgeon who admini 
medicine, or performs the operation, it is manslaught 
the least. Britt.c.5; 4 Inst. 251; 1 Hawk. P. C. 0.31: 
Yet Sir Matthew Hale very justly questions the law of 
determination. 1 Hale, P. È. 430. See 4 Comm. C. 

197; and see the recent decisions, title Homicide, 3. 
A physician cannot maintain an action for his fees. 

R. 817. See Fees; also Apothecaries, Surgeon. 

PICARDS. A ‘sort of boats, of fifteen tons or up 
used on the river Severn, mentioned in an ancient sti 
34 & 35 Hen, 8. e. 3. Also a fisher-boat, mentioned! 
Eliz. e. 11. 

PICCAGE, piccagium, from the Fr. piquer, i» €. ob 

A consideration, paid for the breaking up ground to 
booths, stalls or standings, in fairs; payable to the l0 
the soil. e 
PICKERY. The stealing of trifles which is liab 
arbitrary punishment. Scotch Dict. 
PICLE, pictellum.] A small parcel of land inclosed 
a hedge; a little close: this word seems to come 
Italian picciola, i. e. parvus; and in some parts of Englam™ 
is called pightel. A 

PIE POWDER COURT, curia pedis pulverizall 
court of dusty-foot, from the Fr. pied, pes, and pons 
pulverulentus.) A court held (de hora in horam) in fii 
administer justice to buyers and sellers, and for 
disorders committed in them. 

‘Skene, De Verbor. Signif., Verbo Pes-pulverosus, saysi e 
signifies a vagabond; especially a pedlar, who hath not 
ing, therefore must have justice summarily adminis 
him, viz. within three ebbings and three flowings 
Bracton, lib. 5. tract. 1. c. 6. num. 6. calleth it Justi 
drous. OF this court, read the 17 Haw, 4. c. 2; 4 TSt 
and Cromp. Jur. 221. i 

This among our old Saxons, was called ceapung J 
a court of merchandise, or handling matters of buying 
selling. It is mentioned in Doctor and Student, © “r 






































ler of a trans 

re called Justices 
the Bishop 
See further, 









PIETANTIARIUS, f See Pittance. 

PIG or LEAD. See Fother. atuti 

PIGEONS. By the 7 & 8 Geo. 4. c. 27, the 81 pol 
2 Jac. 1. c. 27. § 2; and 2 Geo. 3. c. 29, reli 
doves and pigeons, are repealed. 

By the 7 & 8 Geo. 4. c. 29. § 33, if any pers 
lawfully kill, wound, or take any housedove oF 
such circumstances as shall not amount to, larceny fe 
law, he shall, on conviction thereof before a justice, un 
the value of the bird any sum not exceeding t¥? Ls 

To steal wild pigeons in a pigeon-house, shut 
the owner may take them, is felony. 1 Hawi 


26. sg pil 
PIGEON-HOUSE. A place for safe-keeping foye- 










A lord of a manor may build a pigeon-house 
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his land, parcel of the manor; but a tenant of the 
t cannot, without the lord’s licence. For- 





+ That side of money which was called pile, because 
the side on which there was impression of a church 
š;—He who brought an appeal of robbery against 
oh, Dust have shown the certain quantity, quality, price, 
moni, ČC, valorem et pilum, where pilum signifies figurum 
Piee Fleta, lib. 1. €. 89. 
op LETTUS. Anciently used for an arrow, which had a 
nd knob, a little above the head, to hinder it from going 
amark; from the Lat, pila, which signifies generally 


MY found thing like a bal Et quod forestarii non 
a sagittas barbatas, sed piletos. Chart. 31 Hen. 3. 






















‘Sons might shoot without the bounds of a forest with 

seny. °F pointed arrows; but within the forest, for the pre- 
‘ation of the deer, they were to shoot only with blunts, 

4 ot piles; and sagitta pileta was opposed to sagitta 

Pigus blunts to sharps, in rapiers. Mat, Paris. 

Pope rs US SUPPORTATIONIS. A cap of maintenance. 
TEN sent such a cap, with a sword, to Henry VIII. 

by Hott: Holling. 827. Mention of such a cap is made 
preden, p, 656, at the coronation of Richard the First. 






ORY, coliistrigium, collum stringens; pilloria, from 
k ur, i. e, depeculator; or pelori, derived from the 
vàn, janua, a geese standing on the pil- 
» fa his head, as it were, through a door, and opaw, 
Posing an engine made of wood, to punish offenders, by 
the g tem to public view, and rendering them infamous. 
for paul of the pillory, 51 Hen. 3. stat. 6. it was appoint- 
P ers, forestallers, and those who used false weights, 
have 4) Ery, &e, 3 Inst. 219, Lords of leets were to 
the JePllory and tumbrel, or it was cause of forfeiture 
is nil and a vill might be bound by prescription to pro- 
By ghillory, &e. 2 Hawk. P, C. c. 1. § 5 
l eado, 8, ©, 188, the punishment of pillory is abolished 
ases except perjury and subornation thereof, (see 
A poet in all cases where the punishment of the pil- 
nrt therto formed the whole or part of the judgment, 
ik i may pass sentence of fine and imprisonment, or 
i Prot" of the pillory, 
tit Maste, Me who hath the government of a ship, under 

















e of pilot or steersman is applied either to a par- 
er, serving on board a ship during the course of a 
having the charge of the helm or the ship's 
lepu, > * Person taken on board at a particular place 
tanne? “Pose of conducting a ship through a river, road, or 
altiste ftom or into a port, Abbot on Ship. 148. 
oh if latter deseription of persons that the term pilot 
tious o Y applied ; and pilots of this sort are established 
tion, ate of the country by ancient charters of incor- 
po by particular statutes. The most important of 
; rations are those of the ‘Trinity House, Deptford 
tof "py, e fellowship of the pilots of Dover, Deal, and the 
Trinitat commonly called the Cingue Port Pilots; and 
the res, Houses of Hull and Newcastle, A corporation 
at HA lation and licensing of pilots in Liverpool was 
6G?) thes G. 4. c. 73. 
+ 4. €. 125, consolidated the law with respect to the 
'mployment, duties and fees of pilots. 
Ves ag jIpPoses penalties on masters of ships acting them- 
Pilots, or employing any unlicensed person, after a 
ot has offered himself, The statute, however, 
Masters of colliers and some other vessels, so 
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long as they are not assisted by any unlicensed pilot or other 
person than the ordinary crew, 

The principle of the law respecting pilots seems to be, that 
where the master is bound by act of parliament to place his 
ship in the charge of a pilot, and does so accordingly, the 
ship is not to be considered as under the management of the 
owners or their servants; but when it is in the election or 
discretion of the master to take a pilot or not, and he thinks 
fit to take one, the pilot so taken is to be considered as a 
servant of the owner. See Abbot on Ship. 160. 

As to pilots in Ireland, see the Irish Act, 27 Geo. 3, c. 25, 

9, 10. 

The laws of Oleron ordain, That if any pilot designedly 
misguide a ship, that it may be cast away, he shall be put to 
a rigorous death, and hung in chains; and if the lord of the 
place where a ship be thus lost, abet such villains, in order to 
have a share in the wreck, he shall be apprehended, and all 
his goods forfeited for the satisfaction of the persons suffer- 
ing; and his person shall be fastened to a stake in the midst 
of his own mansion, which being fired on the four corners, 
shall be burnt to the ground, and he with it. Leg. Ol. c. 25. 
It hath been said, if the fault of a pilot be so notorious, that 
the ship's crew see an apparent wreck, they may lead him to 
the hatches and strike off his head; but the common law 
denies this hasty execution, An ignorant pilot is sentenced 
to pass thrice under the ship's keel by the laws of Denmark. 
Lex Mercat. 70. 

Before the ship arrives at her place or bed, while she is 
under the charge of the pilot if she or her goods perish, or 
be spoiled, the pilot shall make good the same: but after the 
ship is brought to the harbour, then the master is to take 
charge of her, and answer all damages, except that of the act 
of God, &e. Leg. Ol, c. 23. 

PIMP-TENURE: Willielmus Hoppeshor tenet dimi- 
diam virgatam terræ in Rockhampton de domino rege, per 
servitium custodiendi sex demisellas, scil. meretrices, ad usum 
dom. Reg. 12 Edw. 1. viz. by pimp-tenure. Blount’s Ten, 39. 

PINENDEN. See Sharnburn. 

PINNAS BIBERE, or, ad pinnas bibere. The old custom 
of drinking brought in by the Danes was to fix a pin in the 
side of the wassal bowl, and to drink exactly to the pin; as 
now is practised in a sealed glass, &c, ‘This kind of drunken- 
ness was forbid the clergy, in the council at London, anno 
1102, Cowell. 

PIPE, Pipa) A roll in the exchequer, otherwise called 
The Great Roll, anno 37 Edw. 3. c. 4. See Clerk of the Pipe. 

PIQUANT. A French word for sharp, made use of to 
express malice or rancour against any one. Law Fr. Dict. 

PIRATES, pirate] Common sea rovers, without any 
fixed place of residence, who acknowledge no sovereign and 
no law, and support themselves by pillage and depredations 
at sea: but there are instances wherein the word pirata has 
been formerly taken for a sea captain. Spelm. 

The offence of neat by common law, consists in com- 
mitting those acts of robbery and depredation upon the high 
seas, which, if committed on land, would have amounted to 
felony there. 1 Hank, P. C. c. 87. § 10. i 

Formerly this crime was only cognizable by the admiralty 
courts, which proceed by the rules of the civil law. But, it 
being inconsistent with the liberties of the nation, that any 
man’s life should be taken away, unless by the judgment of 
his peers, or the common law of the land, the statute 28 Zen. 
8. c. 15, established a new jurisdiction for this purpose, 
which proceeds according to the course of the common law. 
4 Comm. 71. y 

By this statute 28 Hen, 8. c. 15, all felonies, robberies, and 
murders committed by pirates, shall be inquired of, heard 
and determined in any county of England, by the king’s 
commissioner of oyer and terminer, as if the offences had 
been committed on land; and such commission sball be 
directed to the lord admira), and other persons, as shall be 
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named by the lord chancellor, who shall determine such 
offences, after the common course of the laws of the king- 
dom, used for felonies and robberies, &c. and award judgment 
and execution as against felons for any felony done on the 
land; and the offenders shall suffer death, loss of lands and 
goods, as if they had been attainted of such offence committed 
on land, &c. 

The commissioners under the above act are the admiral or 
his deputy, and three or four more, among whom two com- 
mon law judges are usually appointed : the indictment being 
first found by a grand jury of twelve men, and afterwards 
tried by a petty jury: the judge of the admiralty presiding. 
See 4 Comm. c. 19. p. 268. and title Homicide, III. 8. 

‘The 11 & 12 Wm. 3. c. 7. (made perpetual by 6 Geo. 1. e. 
19.) enacts, That all piracies, committed on the sea, or in 
haven, &c. where the admiral hath jurisdiction, may be tried 
at sea, or on the land, in any of his majesty's islands, &c. 
abroad, appointed for that purpose, by commission under the 
great seal, or seal of the admiralty, directed to such commis- 
sioners as the king shall think fit; who may commit the 
offenders, and call a court of admiralty, consisting of seven 
persons at least, or for want of seven, any three of the com- 
missioners may call others; and the persons so assembled 
may proceed according to the course of the admiralty, pass 
sentence of death, and order execution, &c, And commis- 
sions for trial of offences within the Cinque Ports, shall be 
directed to the warden of the Cinque Ports, and the trial to 
be by the inhabitants of the ports, And if any natural born 
subjects, or denizens, shall commit piracy against any of his 
majesty’s subjects at sea, under colour of any commission 
from any foreign, prince, they shall be adjudged pirates: if 
any master of a ship, or seaman, give up the ship to pirates, 
or combine to yield up, or run away with any ship; or any 
seaman lay violent hands on his commander, or endeavour a 
revolt in the ship, he shall be adjudged a pirate, and suffer 
accordingly ; also, if any person discover a combination for 
running away with a ship, he shall be entitled to a reward of 
10/. for every vessel of 100 tons, and 15/. if above: and all 
persons who set forth any pirate, or be assisting to those 
committing piracy, or that conceal such pirates, or receive 
any vessel of goods piratically taken, shall be deemed acces~ 
sory to the piracy, and suffer as principals. The 4 Geo. 1. c. 
11, (which excluded the Sada pl ontshelbedaboaeclecass) 
provides, that offenders under the 11 & 12 Wm, 3. may be 
tried and judged according to the form of the 28 Hen. 8. c. 
15. See as to Ireland, the Irish acts, 11 Jac. 1, c. 2; 13 & 14 
Geo. 3. c. 16; 23 & 24 Geo. 3. 0, 14. 

By the 8 Geo. 1. c. 24, (made perpetual by the 2 Geo. 2. 
c. 28,) the trading with known pirates, or furnishing them with 
stores or ammunition, or fitting out any vessel for that pur- 
pose, or in anywise consulting, combining, confederating, or 
corresponding with them, or the forcibly boarding any mer- 
chant vessel, though without seizing or carrying her off, and 
destroying or throwing overboard any of the goods, shall be 
deemed piracy; triable according to the 28 Hen. 8. c. 15; 
11 & 12 Wm, 3. c. 7. and such accessories to piracy as are 
described by the 11 & 12 Wim. 8, are declared to be principal 
pirates; and all pirates convicted by virtue of this act, are 
made felons without benefit of clergy.—Ships fitted out with 
a design to trade with pirates, and the goods therein, shall be 
forfeited. 

By several statutes (and see 22 & 28 Car. 2. ¢. 11. and 
post, tit. Seamen) to encourage the defence of merchant 
vessels against pirates, the commanders and seamen wound- 
ed, and the widows of such seamen as are slain in any 
sey engagement, shall be entitled to a bounty, to be 

ivided among them, not exceeding two per cent. or one 
fiftieth part of the value of the cargo on board; and such 
wounded seamen shall be entitled to the pension of Green- 
wich Hospital, which no other seamen are, except such as 
have served in a ship of war. And if the commander, 
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officers, or mariners shall behave cowardly, by not 

the ship, if she carries guns or arms; or shall discou 
other officers or mariners from fighting, so that the ship 
into the hands of pirates; such commander, offic 
mariner shall forfeit ah his wages, and suffer six month 
prisonment. 

By 18 Geo, 2. e. 30. any natural born subject or 
who, during any war, shall commit hostilities on the sea agë 
any of his majesty’s subjects, by colour of any com 
from the enemy, or adhere, or give aid to the enemy uj 
sea, may be tried as a pirate, in the court of admi 
ship-board or on land, and being convicted shall suffe 
&c. as other pirates, &c, But persons, convicted on 
shall not be tried for the same crime as for high treason} ™ 
if not tried on this act, may be tried for high treason 0 
28 Hen. 8. c. 15. The adherence to the kin, e 
thought to make the offence high treason; this p 
made therefore to remove the doubt. See Staund. P. @ 
3 ne 112; 2 Hale's Hist. P. C. 369, 870; 1 Hawk. P. 
37. § 21. w 

By the 5 Geo. 4, c. 113. § 9, the carrying away or shij 
of any person for the purpose of being sold as a 
declared piracy, and is punishable with death, 

The crime of piracy, or robbery and depredation upon 
high seas, is an offence against the universal law of s06 
a pirate being, according to Coke, hostis humani 
3 Inst.113. As therefore he hath renounced all the b 
of society and government, and has reduced himself, 
to the savage state of nature, by declaring war 
mankind, all mankind must declare war against him 
every community hath a right, by the rule of self-de 
inflict that punishment upon him, which every indi 
would in a state of nature have been otherwise enti! 
do for any invasion of his person or personal prop 
4 Comm. 71. 

Pirates are enemies to all; they are denied succour, 
law of nations; and by the civil Jaw, a ransom prom 

irate, if not complied with, creates no wrong; for M 
of arms is not communicated to such; neither are they 
ble of enjoying that privilege, which lawful enemies 
titled to in the caption of another. Lex Mercat, 185 
pirate enters a port or haven, and assaults and robs #! 
chant ship at anchor there, this is not piracy, beca 
not done upon the high seas but it is a robbery at thë 
mon law, the act being infra corpus comitatis : and og 
crime be committed either super altum mare, or in 
within the realm, which arp looked: upon i Cama 
ways, there it is piracy, Moor, 756. 

If a ship be riding at anchor at sea, and the mi 
in their ship-boat, and the rest on shore, so that none’, 
in the ship; and a pirate attack her, and commits A TOA 
it is piracy, 14 Edw. 3. And where a pirate assault) 
and only takes away some of the men in order to 
for slaves, this is piracy: and if a pirate make an í 
a ship, and the master, for the redemption, is comP), 
give his oath to pay a certain sum of money, thot 
no taking, the same is piracy by the marine law 4 
common law, there must be an actual taking, 
robbery on the highway. Lex Mercat. 185. 
ing by a ship at sea, in great necessity of 
ropes, &e. out of another ship, is no piracy} | the 
ship can spare them, and paying or giving security men 

id. 183. 

If a pirate takes goods upon the sea, and sells therm dl 
perty is not altered, no more than if a thief ong 
stolen and sold them. See 27 Kdw..3, st. 2. & 
193, Yet, by the laws of England, if a man com’, 
upon the subjects of any other prince, (at enmity Ny, 
land,) and rae the goods into England, and se! pes 
market-overt, the same shall be binding, and the 0 
concluded. Hob. 79. 










































Sovereign, 
Captor an equitable consideration for his service. 
l. 184, See 6 Geo. 4, c. 49, post. 
apep Pitate at sea assault a ship, and in the engagement kills 
board it the other ship, by the common law, all the persons 
tong ant the pirate ship are principals in the murder, although 
give Suter the other ship; but, by the marine law, they who 
jeg wound only shall be principals, and the rest acces- 
ifthe parties can be known, Yelv. 135. It has been 
ĉn, that there cannot be an accessory in piracy; but if it 
Pens, that there is an accessory upon the sea, such acces- 
nd ie a be Punished by the civil law before the lord admiral 
‘lon Was made a doubt, whether an accessory at land to a 
it sea, was triable by the admiral, within the purview 
Though this is settled by 11 & 12 Wm. 
les that accessories to piracy, before or 
d of, tried, and adjudged according to 
25. § 46, See post, 

in enmity with the crown 
ilors on board an English 





















"ly punishable by the crown of England only, Lex 

Dies 187; 1 Hank. P. C. e. 87. § eei 

00) cy is attempted on the ocean, if the pirates are 

Whana the takers may immediately inflict a punishment 
Mg them up at the main-yard end; though this is 

fe 194 Pete NO legal judgment may be obtained. Lex 









© ancient common law, piracy, if committed by a 
s held tobo a -epecies of trenton, being conteary 
allegiance; and, by an alien, to be felony 
» Since the statute of treasons, 25 Edn. 3. e. 2, 
No atta, € only felony in a subject. 8 Inst, 118. See ante. 
inder for this offence corrupts the blood, the statute 
nly that the offender shall suffer death, loss of 
bury as if he were attainted of a felony at common 
Ang y 20%, that the blood shall be corrupted. 3 Inst. 
+ 1 gig $ Pllender’s lands are not forfeited by the civil 
E construe h he foll 
hior truction of the 28 Hen. 8. c. 15. the followin 
thae tae also been holden : 4 
nike that em alter the nature of the offence, so as to 
decom ch was before a felony only by the civil law, 
St still je 2y)t@lony by the common law; for the offence 
izable i alleged as done upon the sea, and is no way 
ite; his the common law, but only by virtue of this 
ine the yp by ordaining that in some respects it shall 
Mon Jay, ‘ial and punishment as are used for felony by 
With +? Shall not be carried so far as to make it also 
ìt in other particulars which are not mentioned; 
't follows, that this offence remains, as before, of 
r and that it shall not be included in a general 
felonies, 8 Inst. 112; 2 Hale's Hist. P. C. 
the 56; Co, Litt. 391; 1 Hawk. P. C. ©. 37. § 6. 
u Same ground it follows, that no persons, in 
3 statute, be construed to be, or punished as 
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accessories to piracy before or after, as they might have been, 
if it had been made felony by the statute; whereby all those 
would incidentally have been accessories in the like cases in 
which they would have been accessories to a felony at common 
law; therefore accessories to piracy, being neither expressly 
named in the statute, nor by construction included, remain 
as they were before, and were triable by the civil law, if their 
offences were committed on the sea; but on the land, by no 
law, until 11 & 12 Wm, 3. c. 7, for 2 & 3 Edm. 6, c. 24, 
which provides against accessories in one county to a felony 
in another, extends not to accessories to an offence committed 
in no county, but on the sea; but by 11 & 12 Wm. 8. c. 7, 
they are triable in like manner as the principals are by 
28 Hen, 8. c. 15. 3 Inst, 112; 1 Hawk. P. C. c. 37. § 7. 
(But now, as has been already stated, accessories to piracy 
are made principals by 8 Geo. 1. c. 24.) 

It hath been holden, that the indictment for this offence 
must allege the fact to be done at sea, and must have the 
words felonicè et piraticè; and that no offence is punishable 
by virtue of this act as piracy, which would not have been 
felony if done on the land; consequently taking an enemy's 
ship, by an enemy, is not within the statute. 3 Inst. 1123 
1 Roll, Rep. 175; 1 Hawk, P. C. e. 37. 

It is agreed, that this statute extends not to offences done 
in creeks or ports within the body of a county, because they 
are, and always were, cognizable by the common law. Moor, 
756; 1 Roll. Rep. 175; 1 Hawk. P.C. c. 87. 

The 28 Hen, 8. c. 15, did not, it seems, authorize the trial 
of marine felonies created by subsequent statutes, 2 Hast, P, 
C. 807. But by the 89 Geo. 3. c. 87, provision was made for 
the trial of all subsequent offences whatsoever committed 
upon the high seas, 

By the 6 Geo. 4. c. 49. § 1, the treasurer of the navy is to 
pay to officers, seamen, marines, &c. on board any ship of 
war at the taking, sinking, &c, of any pirate ship, 20/, for 
each piratieal person taken or killed during the attack, and 
41, for each man not taken or killed who was alive on board 
at the beginning of the attack. By section 3, vessels and 
other property found in the possession of pirates, shall be 
adjudged by court of admiralty to be restored to the owners 
on payment of salvage of one-eighth of value. See further 
Admiralty. 

PIRATES’ GOODS. In the patent to the admiral, he has 
granted him bona pirator': the proper goods of pirates only 
pass by this grant; and not piratical goods. So it is of a 
grant de bonis felonum; the grantee shall not have goods 
stolen, but the true and rightful owner. But the king shall 
have piratical goods, if the owner be not known, 10 Rep. 
109; Dyer, 269; Jenk. Cent, 825. 

PISCARY, piscaria, vel privilegium piscandi.] A right or 
liberty of fishing in the waters of another person, See 
Fishing, Right of 

PISCENARIUS, A fishmonger. Pat. 1 E. 3. p. 3.m. 13. 

PIT. A hole wherein the Scots used to drown women 
thieves ; and to say condemned to the pit, is as when we say 
condemned to the gallows. Skene. 

PIT any GALLOWS, See Furca et Fossa. 

PITCHING-PENCE. Money (commonly a penny) paid 
for pitching, or setting down every bag of corn or pack of 
goods, in a fair or market. i i 

PITTANCE, pietancia beg A little repast, or 
refection of fish or flesh, more than the common allowance ; 
and the pittancer was the officer who distributed this at cer- 
tain appointed festivals. Rot. Chart. ad Hospital, S. Salvator. 
Sancti Edmundi, &e. An. 1 Reg. Johan, p. 2; Lib. stat. 
l, Sti. Pauli Lond. A. D. 1298. 

PLACARD, Fr. plaquart; Dutch, placeaert.] Hath several 
significations: in France, it formerly signified a table, wherein 
laws, orders, &c. were written and hung up: in Holland, an 
edict or proclamation : also it signifies a writing of safe con- 
duct; with us it is little used, but is mentioned as a licence 
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to use certain games, &c, in the 2 & 3 P. & M.c.9; and 
see 33 Hen. 8. c. 6. 

PLACE, locus.] Where a fact was committed, is to be 
alleged in appeals of death, indictments, &c. And place is 
considerable in pleadings in some cases: where the law re- 
quires a thing to be set down in a certain place, the party 
must, in his pleadings, say, it was done there. Co. Lit. 282. 
When one thing comes in the place of another, it shall be 
said to be of the same nature ; as in case of an exchange, &c. 
Shep. Epit. 700. See Local, Pleading. 

PLACITA. Pleas, pleadings, or debates and trials at law. 
Placita is a word often mentioned in our histories and law 
books; at first it signified the public assemblies of all degrees 
of men where the king presided, and they usually consulted 
upon the great affairs of the kingdom; and these were called 
generalia placita, because generalitas universorum majorum 
tam clericorum quam laicorum ibidem conveniebat : this was 
the custom in France, as well as here, as we are told by Ber- 
tinian, in his Annals of France, in the year 767. Some of 
our historians, as Simeon of Durham, and others, who wrote 
above 300 years afterwards, tell us, that those assemblies 
were held in the open fields; and that the placita generalia, 
and curia regis, were what we now call a parliament : it is 
true, the lords’ courts were so called, viz. placita generalia, 
but oftener curie generales; because all their tenants and 
vassals were bound to appear there. See Parliament. 

We also meet. with placitum nominatum; i. e. the day ap- 
pointed for a criminal to appear and plead, and make his 
defence. Leg. H. 1. c. 29, 46, 50. Placitam fractum; i. e. 
when the day is past. Leg. 1.1. ¢.69. Lord Coke says, 
that the word is»derived from placendo, quia bene placitare 
super omnia placet ; this seems to be a very fanciful deriva- 
tion of the word, which appears rather to be derived from 
the German plats, or from the Latin plateis; i. e, fields or 
streets, where these assemblies or courts were first held. 
But this word placita did sometimes signify penalties, fines, 
mulets, or emendations, according to Gervase of Tilbury, or 
the Black Book in the Exchequer, lib, 2. tit. 18. Placita 
autem dicimus pænas pecuniarias in quas incidunt delinquentes. 
So in the laws of Hen. 1. c. 12,18. Hence the old rule 
or custom, comes habet tertium denarium placitorum, is to 
be thus understood ; the earl of the county shall have the 
third part of the money due upon mulets, fines, and amercia- 
ments imposed in the assizes and county courts. Cowell. 

Placita is the style of the court at the beginning of the 
record of Nisi Prius. idd's Pract. c. 37, In this sense 
ay phe are divided into Pleas of the Crown and Com- 
mon Pleas; Pleas of the Crown are all suits in the king’s 
name for offences committed against his crown and dignity, 
and also against the peace; Common Pleas are those that 
are agitated between common persons in civil cases. Stam. 
P. C.c. 1; 4 Inst. 10, 

PLACITARE, i. e. litigare et causas agere.] To plead ; 
and the manner of pleading before the Conquest was, coram 
aldermanno et proceribus et coram hundredariis, &e. MS. in 
Bibl. Cotton, 

PLACITATOR. A pleader, Ralf Flambard is recorded 
to be totius regni placitator. Temp. Will. 2. See supra, 
under title Placita. 

PLAGII CRIMEN. The stealing of human creatures, 
This, in Scotland, was anciently punishable with death as a 
treasonable usurpation of the Soa fooni in detaining his 
majesty’s liege subjects, The same punishment has been ap- 
plied to the stealing of children in Scotland, of which there 
was an instance in the trial and condemnation of Margaret 
Irvine, 24th Sept. 1784. Bell's Scotch Dict. 

PLAGUE. See Quarantine. 

PLAINT, Fr. plainte; Lat. querela.) The exhibiting 
any action in writing; and the party making his plaint is 
called the plaintiff’ Kitch, 231. A plaint in an inferior 
court is the entry of an action, after this manner: A, B, 
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complains of C. D. of a plea of trespass, &c. and | 
ledges sp Ween that is ie say, John ta and 
oe, 

The first process in an inferior court is a plaint, i 
in the nature of an original writ, because therein 18 
set forth the plaintiff's cause of action; and the j 
bound, of common right, to administer justice therein wig 
a special mandate from the king; 3 Comm. c. 18. Pi 
and on this plaint there may issue a pone, till the reilly 
a nihil, upon which a capias will lie against the body 
defendant. 2 Lill. Abr. 294. 

Where a plaint is levied in an inferior court, the 
ant must be first distrained for non-appearance o 
of small value ; then, if he doth not appear, a farther d 
is to be taken to a greater value, and so on; if all 
are distrained on the first distress, attachment may be 
out of B. R. against the officers, &e. 2 Lill. Abr. 
ther, tit. County Court. 

Plaint, in a superior court, is said to be the cause for 5 
the plaintiff complains against the defendant, and for 
he obtains the king’s writ; for as the king denies his 
none, if there be cause to grant it, so he grants noth 
to any without there be cause alleged for it, 2 wilh? 
























See Original. itt 
PLAINTIFF, He that sues or complains in an asii 
action personal. Termes de la Ley. In an action T 
termed Demandant. f 
PLAISTERERS. Not to exercise the art of a paln™ 
London. 1 Jac. 1.c. 20. See Painters. 
PLANCHIA. A plank of wood. Cowell. 
PLANTATION, plantatio, colonia] A place wher 
le are sent to dwell; or a company of people tran 
from one place to another, with an allowaniod of land 
tillage. Lit. Dict. F 
Perhaps it may more fully, if not accurately, be 
a district, settlement, or colony ; frequently a w! 
in some foreign part, dependant on a mother eounttYs 
whose inhabitants it was originally peopled, or by ™ 
was conquered or acquired. of Af 
In glancing over the settlements on the coast 0 
the settlements of the East India Company in Ind 
China trade, Nootka Sound, and many other places 
lands and territories under very different circumstang 
dependant upon political considerations of infinite fg 
respecting some of which it must be extremely 4 
determine whether they are within the stat. 
c. 22. (for regulating the plantation trade) 
plantations ; or, indeed, which is a further dot 
they are within any part of the Act of Navigation {i 
islands, or territories to his majesty belonging, 9" în ig 
session. These are questions of great importam 
navigation system, and deserve a serious attention. jst 
As to the terms Colony, or Plantation, whatever re 
may at one time have been made between them, t30 
now to be none at all, The word Plantation first 


use. Virginia, 
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ntations in America, except those of New England, had 
lee an establishment ; and they were, upon that idea, colo- 
to well as plantations. Those terms seem accordingly 
$ Ea anon distinction in the 7 & 8 Will. 3. and in 
T le afterwards. Reeves's Law of Shipping, &e. 
oo 138; p. 128, et seg. and p. A ae 
pigation deis, 
Tantations or colonies in distant countries (says Black- 
piled either such where the lands are claimed by right 
and yP’ney only, by finding them desert and uncultivated, 
“al, Peeling them from the mother country ; or where, when 
ane cultivated, they have been either gained by conquest 
> led by treaties. And both these rights are founded 
i ee law of nature, or, at least, upon that of nations. 
hies ere is a difference between these two species of colo- 
For yt respect to the laws by which they are bound, 
eat been held, that if an uninhabited country be dis- 
ws that’, Planted by English subjects, all the English 
en in being, which are the birth-right of every sub- 
ss A Immediately there in force, Salk. 411, 666; $ Mod. 
ndera ots 225, 226; 2 P, Wms, 75. But this must be 
Such ood with very many and very great restrictions. 
Colonists carry with them only so much of the English 
applicable to their own situation and the condition of 
colony ; such, for instance, as the general rules of 
ei ® and of protection from O The 
Fenty of refinements and distinctions incident to the pro- 
ind ye è Breat and commercial people, the laws of police 
venue (such especially as are enforced by penalties), 
tigate of maintenance for the established clergy, the juris 
sions, a 





























of spiritual courts, and a multitude of other provi- 
refo, we neither necessary nor convenient for them, and 
atp are not in force. What shall be admitted, and 
Mus lected 


their 
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Our American plantations 
latter sort, being obtained in the last 
either by right of conquest and driving out the 
° by treaties, And therefore the common law of 
3 as such, has no allowance or authority there ; ey 
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rdinait@ry principalities, with all the inferior regalities 
mers e Powers of legislation which formerly belonged 
conditio of counties palatine ; yet still with these ex- 
You, y ms, that the ends for which the grant was made 
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be substantially pursued, and that nothing be attempted which 
may derogate from the sovereignty of the mother country, 
3. Charter Governments; in the nature of civil corporations, 
with the power of making bye-laws for their own interior 
regulation, not contrary to the laws of England; and with 
such rights and authorities as are specially given them in 
their several charters of incorporation, The form of govern- 
ment in most of them is borrowed from that of England. 
They have a governor named by the king (or in some pro- 
prietary colonies by the proprietor), who is his representative 
or deputy. They have courts of justice of their own, from 
whose decisions an appeal lies to the king and council here 
in England. Their general assemblies, which are their House 
of Commons, together with their council of state, being their 
upper house, with the concurrence of the king or his repre- 
sentative, the governor, make laws suited to their own emer- 
gencies. But it is particularly declared by 7 & 8 Will. 3. 
c. 22. that all laws, bye-laws, usages, and customs, which 
shall be in practice in any of the plantations, repugnant to 
any law ate or to be made in this kingdom relative to the 
said plantations, shall be utterly void and of none effect. 
And because several of the colonies had claimed the sole 
and exclusive right of imposing taxes upon themselves, the 
stat. 6 Geo. 3. c. 12. was passed, expressly declaring that 
all his majesty’s colonies and plantations in America have 
been, are, and of right ought to be, subordinate to and de- 
endant upon the imperial crown and parliament of Great 
Britain, who have full power and authority to make laws and 
statutes of sufficient validity to bind the colonies and people 
of America, subjects of the crown of Great Britain, in all 
cases whatsoever. This authority was afterwards enforced 
by 7 Geo. 3. e. 59, for suspending the legislation of New 
York, and by several subsequent statutes ; but in the year 
1782, by 22 Geo. 3. c. 46, his majesty was empowered to 
conclude a truce or peace with the colonies of New Hamp- 
shire, Massachusett's Bay, Rhode Island, Connecticut, New 
York, New Jersey, Pennsylvania, the Three Lower Counties 
or Delaware, Maryland, Virginia, North Carolina, South 
Carolina, and Georgia, in North America; and for that pur- 
pose to repeal or to suspend the operation of any acts of 
parliament so far as they related to the said colonies. A 
peace was soon after concluded, and the independence which 
the above-mentioned colonies had before declared was allowed 
to them under the title of the United States of America, 

Stat. 5 Geo. 2. c. 7, regulates suits in the courts of law and 
equity in the plantations, and makes houses, lands, negroes, 
and real estates, assets to pay debts; 13 Geo. 3. e. 14. en- 
forces mortgages of estates in the West India Colonies, and 
REA $ proceeding to foreclose the same (and see Mort- 
gage, 1V.); 22 Geo, 3. c. 75. declares that offices in planta- 
tions shall only be granted by patent during the residence of 
the grantee and quamdiu se bene gesserit; and on absence or 
misbehaviour the officer is removable by the governor and 
council, who may also give leave of absence. 

By 11 & 12 Wil, 8: ¢. 12. confirmed and extended by 
42 Geo, 3. c. 85. all offences committed by governors of plan- 
tations, or any other persons in the execution of their offices, 
in any public service abroad, may be prosecuted in the Court 
of King’s Bench in England. The indictment is to be laid 
in Middlesex ; and the offenders are punishable as if the 
offence had been committed in England, and may also, by 
judgment of the court, be incapacitated from holding any 
office under the crown, The Court of K., B. is empowered 
to award a mandamus to any court of judicature, or to the 
governor, &c, of the country where the offence was com- 
mitted, to obtain proofs of the matter alleged ; and the evi- 
dence is to be transmitted back to that court, and there 
admitted on the trial. And when the party injured proceeds 
by action for damages, the fact may be laid to be committed 
in Westminster, or in any county where the defendant resides. 

By the 1 Will. 4, (sess. 2.) c. 4. all powers vested in the 
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governors of plantations or colonies, or any officers there by 
patent or commission determinable by the deraise of the pre- 
ceding monarch, George IV. were continued in force until 
new patents were issued and made known there. § 1. And 
no patent, commission, warrant, or authority, within any of 
the king’s plantations or possessions abroad, determinable at 
the pleasure of the crown, shall on any future demise of the 
crown be vacated or become void until eighteen months after 
such demise. § 2. 

‘As to the limits and government of the province of Que- 
bec, see 14 Geo, 8. c. 83; 31 Geo. 3. c. 81. 1 Will. 4. c. 20. 

Courts of civil jurisdiction in Newfoundland, and islands 
adjacent, were established and regulated by 33 Geo. 3. e 765 
51 Geo. 3, c. 45. Andsee 5 Geo, 4, c. 67; 2 & 8 Will. 4. ¢. 78. 

A court of criminal jurisdiction in Norfolk Island, on the 
eastern coast of New South Wales, whither felons are now 
transported, was established and regulated by 27 Geo. 3. c. 2; 
34 Geo, 3. c. 45; 35 Geo, 3.c. 18, See now 4 Geo. 4. c. 96; 
9 Geo, 4. c. 83. 

The conveyance of passengers to North America is now 
regulated by the 9 Geo. 4. ¢. 21; and the trade of the British 
possessions abroad by the 3 & 4 Will. 4, c. 59. See also 
‘Navigation Acts; and further, East India Company. 

By the 4 & 5 Will. 4. c. 95, his majesty is empowered to 
erect South Australia into a British province or provinces, 
and to provide for the colonization and government thereof, 

For a summary of colonial law, and an account of the 
courts and particular laws of the various colonies belonging 
to this country, see Clark on Colonial Law. 

PLANTS. See Gardens. 

PLASTERER.” See Plaisterer. 

PLATE, Vessels and utensils of gold and silver. By the 
29 Geo. 2. c. 14, a tax was laid on all persons possessed of 
plate; but that act was repealed by the 17 Geo. 3. c. 39, 

By the 7 & 8 Will. 3. c. 19. § 8. public-houses were pro- 
hibited from using plate. This clause was repealed by the 
9 Geo, 3. c. 11. 

In Ireland a duty of excise is imposed of 48. per oz. on all 
gold and silver wrought plate. See 47 Geo, 3. st. 1. ©, 18; 
and st, 2. c, 15. See further, Gold. 

PLAYHOUSE. Playhouses were originally instituted 
with a design of recommending virtue, and exposing vice 
and folly; therefore are not in their own nature nuisances. 
See Nuisance. 

If any persons in 
name of bod, ae 

i 


lays, &c. jestingly or profanely use the 
forfeit 104. 3 Jac. 1. c, 21. And play- 
ers speaking any thing in derogation of the Book of Common 
Prayer, are liable to forfeitures and imprisonment, 1 Eliz. 
c. 2. § 9. Also acting plays or interludes on a Sunday is 
subject to penalties by 1 Car. 1. c. 1. See Sunday. 

y 10 Geo. 2. ¢. 28, no person shall act any new play or 
addition to an old one, &c. unless a true copy heroi signed 
by the master of the playhouse, be sent to the lord chamber- 
Jain fourteen days before acted, who may prohibit the repre- 
senting any stage play ; and persons acting contrary to such 
prohibition forfeit 50/, and their licences, &e. And no licence 
is to be given to act plays but in the city and liberties of 
Westminster, or places of his majesty's residence. But by 
28 Geo. 3, c. 80, the General or Quarter Sessions may licence 
theatres in country towns and places, for sixty days at a time, 
under certain restrictions ; and by special acts of parliament 
playhouses are permitted to be erected in various places. 

y the above statute (10 Geo. 2. c. 28.) every actor for 
hire (if he shall have no legal settlement where he acts), 
without authority from the king or the lord chamberlain, 
shall be deemed a rogue and a vagabond, and be punished 
as such, or forfeit Bok; and plays acted in any place where 
liquors are sold, shall be deemed to be acted for Aces 

layers are no longer within the Vagrant Acts. See 
5 Geo. 4. c. 83; Burn’s Just, 659 (25th ed.); Bac. Ab. Nui- 
sance, A. (7th ed.) 
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The 10 Geo. 2. c. 28. § 2. prohibits acting plays, & 
gain without patent from the king, or licence from 
chamberlain, § 5. provides that no person shall be au 
rized by patent or licence to act except within the lib 
of Westminster or where the king shall reside. 
the prohibition in § 2. is not merely coextensive with 
exempting power as limited by § 5. but prevails thro! g! 
the kingdom. Rex v. Kemble, 1 Barn. § Adol. 489. 

Tumbling is not an entertainment of the stage within 
meaning of this statute. 6 T. R. 286, 

PLAYS anp GAMES. See Gaming, Nuisance. 

PLEA, placitum.) That which either party allege’ i 
himself in court in a cause there depending to be tri 

PLEADABLE BRIEFS. directed 








tom. Scotch Dict. 

PLEADING, Ina large sense, contains all the pi 
ings from the declaration till issue is joined ; but isy 
immediate sense, taken for the defendant's answer t0 
declaration. 
Prxapinas are the mutual altercations between the Pog 
tiff and defendant in a suit, which at present are set a 
and delivered into the proper office in writing; thou! 
merly they were usually put in by their counsel or 
or viva voce in open court, and then minuted down } 
chief clerks or prothonotaries; whence, in the Oi 
French, the pleadings are frequently denominated the P 


8 Comm. ©. 20. 
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These oral proceedings were delivered either 
himself, or his pleader (called narrator an 
Bract. 412 a, 372b. And it seems that the rule was © 
already established, that none but a regular advo ; 
according to the more modern term, barrister), coul 
pleeder in a catas not his own. Steph. on Pleadingr 
3rd ed. 


1. The general Principles of Pleading in Civil Casts 
Common Law Courts, 
1, As to the Declaration and other 
previous to the Plea. 
. Of the Plea and other Proceedings PI 
the Issue. 
. Of the Issue and Record, of Repleadery ©” 
the Language of Pleadings, 8°.) ne 
The Practice of the Courts as to the 
manner of entering Pleas. 


IL. Of Pleadings in Criminal Cases; and see tits. 
(Criminal), Execution, and Reprieve. | anp S 
[For the general Principles of Pleadings in Balt 
Chancery, Equity.) A 
I. 1. The pleadings commence with the declaret i 
count, focin called the tale, which is a statemen ti 
part of the plaintiff of his cause of action. Ina “| ‘ont 
it is more properly called the count; in a personi eal ter 
declaration. The latter, however, is now the ge0C™ son 
being that commonly used when referring to real an 
actions, without distinction, In the declaration the 
states the nature and quality of his case; and in Pi mast 
by original it is a +6 that the statement. of it mat, 
strict conformity with the tenor of that instrum 
substantial variance between them being a groun 
to set 


tion. 

Tt was formerly usual in actions upon the case. 
several cases, by different counts, in the same dee 
so that if the plaintiff failed in the proof of baer. 
succeed in another. Thus, in an action on a Wal 
horse, one count stated the warranty to be on ie 
consideration, “in consideration that plainti 
horse,” &c.; and another count on an execu! 
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an consideration that plaintiff iad bought the horse, the de- 
undertook, &c. that the horse was sound,” &c. 
nd if he proved the case laid in any one of his counts, 
he failed in the rest, he recovered proportionable 
s. Now by the general rules of H. T. 4 Wm. 4. 
eral counts shall not be allowed unless a distinct subject- 
of of complaint is intended to be established in respect 
mechs, ‘Therefore counts founded on one and the same 
Meipal matter of complaint, but varied in statement, de- 
i Wons, or circumstances only, are not to be allowed, 
me tere the same plea may be pleaded, and the same judg- 
even on two counts, they may be joined in the same 
oe 1 T.R. 274, Assumpsit and trover cannot be 
bid. 


B declaration against a common carrier, upon the 
m of the realm, a count in trover may be added, 























Vid Count for beating the plaintiff's servant, per quod servi- 
“agg, aisit, may be joined with counts on trespass, 2 M. & 
Mpa C€ further Joinder in Action, 
rst count of a declaration in assumpsit, stating an 
ement between two persons, omitted the mutual pro- 
A On motion on arrest of judgment, held that the 
in ment imported a pai 2 New Rep. C. P. 62. 
pe umpsit brought by an administrator, de bonis non, 
omise may be laid to have been made to the first ad- 
te” 7 7. R. 182. 
ae necessary in a declaration on a bill of exchange, 
ths that the maker delivered it; it is sufficient to state 
ihe Made it, 7 7. R, 596, ab 
a diye for assault and false imprisonment may be laid 
‘Bu Sdays and times. 2 Bos. Pull. 425. 
a declaration charging that the defendant on such a 
don divers other days and times, &e. made an assault 
intiff, is bad, as one assault cannot be laid on dif- 
nea 6 Last, 395, But it is otherwise if the word 
The ed” had been used. 
ten, ee laration always concludes with these words, “ and 
n he brings suit,” &c. “inde producit sectam,” 8c. 
Words, suit or secta (a sequendo), were anciently 
Porat the witnesses or followers of the plaintiff. Seld. 
theg 2l For in former times the law would not 
defendant to the trouble of answering the charge 
Ng, Teil had made out at least a probable case. Brac 
* 2. ¢, 6, But the actual production of the suit, 
th been totally disused, at least ever 
rd IIL. though the form of it still 
3 Comm, ©. 20. 
N com f M. T. 3 Wm. 4. r. 15. the declaration in an 
of Proce enced by the process prescribed by the Uniformity 
the prozat (2 Wm, 4. c. 39.) * shall in future be intituled 
ordeo court, and of the month and year on which it is 
i 
Cor 









































vered ;” and the same rule also points out the forms 
Mmencement of declarations, and declares “ that the 
ation AN 8 to prosecute at the conclusion of the de- 
to the tjj git fature be discontinued,” Besides this rule 
to pleado ct the declaration, the rule of H. Z. 4 Wm. 4. 
ading) r. 1, orders that “ every pleading, as well as 
‘ation, shall be intituled of the day of the month 
'n the same was pleaded, and shall bear no other 
i and every declaration, and other pleading, shall 
on the record made up for trial, and on the 
under the date of the day of the month and 
oe same respectively took place, and without 
is they other time or date, unless otherwise specially 
0 avoj He court or judge.” 
of muinecessary expense to parties by reason of the 
“larations in actions on bills of exchange, pro- 
Mon eour ind causes of action recoverable under the 
Setiba faut’ the courts have, by rule of 7.7. 1 Wm, 4. 
Orms of declarations in such actions, and ordered 
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that the declaration shall not exceed in length such of the 
forms as may be applicable to the case. 

When the plaintiff hath stated his case in the declaration, 
it is ineumbent on the defendant within a reasonable time to 
make his defence, and to put in a plea; else the plaintiff will 
at once recover judgment by default or nihil dicit of the de- 
fendant. See Judgment. 

As to the true meaning of this word defence, and the nature 
of it in various actions, see Defence; also Chit. on Pleading ; 
and Steph. on Pleading, 2nd ed. 

Now by the rules of H. T. 4 Will. 4. no formal defence 
shall be required in a plea which is to commence in the man- 
ner therein prescribed. 

Before any defence made, however, if at all, cognizance of 
the suit must be claimed or demanded, when any person, or 
body corporate hath the franchise, not only of holding pleas 
within a particular limited jurisdiction, but also of the cogni- 
zance of pleas; and that, either without any words exclusive 
of other courts which entitles the lord of the franchise, when- 
ever any suit that belongs to his jurisdiction is commenced 
in the ‘courts at Westminster to demand the cognizance 
thereof; or with such exclusive words which also entitle the 
defendant to plead to the jurisdiction of the court. 2 Ld. 
Raym. 836; 10 Mod. 126. Upon this claim of cognizance, 
if allowed, all proceedings shall cease in the superior court, 
and the plaintiff is left at liberty to pursue his remedy in 
the special jurisdiction, It must be demanded before full 
defence is made, or imparlance prayed ; for these are a sub- 
mission to the jurisdiction of the superior court, and the 
delay is a laches in the lord of the franchise ; and it will not 
be allowed if it occasion a failure of justice, or if an action 
be brought against the person himself, who claims the fran- 
chise, unless he bath also a power in such case of making 
another judge, See Rast. Ent. 128; 2 Ventr, 363; Hob. 
87; Bac. Ab. tit. Universities, 7th ed. See further ante, 
Cognizance, Courts of the Universities; and post, 4. 

Before he defended, the defendant was formerly in certain 
cases entitled to demand one imparlance or licentia loquendi ; 
and might before he pleaded have had more granted by con- 
sent of the court; to see if he could end the matter amicably 
without farther suit, by talking with the plaintiff; but impar- 
lances seem to be now abolished in all actions commenced 
under the Uniformity of Process Act, See /mparlance. 

‘There are also many other previous steps which may be taken 
by a defendant before he spas in his plea. He may, in real 
actions, demand a view of the thing in question, in order to 
ascertain its identity and other circumstances. See View, 
He may crave oyer of the bond, or other specialty upon 
which the action is brought; that is, to hear it read to him, 
See Oyer. In real actions also the tenant may pray in aid, 
or call for assistance of another, to help him to plead, be- 
cause of the feebleness or imbecility of his own estate. Thus 
a tenant for life may pray in aid of him that hath the inherit- 
ance in remainder or reversion; and an incumbent may pray 
in aid of the patron and ordinary; that is, that they shall be 
joined in the action and help to defend the title. See did 
Prayer. - i 

2. The plaintiff having declared (i. e. delivered his de- 
claration), it is for the defendant to concert the manner of 
his defence, For this purpose he considers whether, on the 
face of the declaration, and supposing the facts to be true, 
the plaintiff appears to be entitled, in point of law, to the 
redress he til, and in the form of action which he has 
chosen, If he appears to be not so entitled in point of law, 
and this defect, either in the substance or the form of the 
declaration, i. e. as disclosing a case insufficient in the merits, 
or as framed in violation of any of the rules of pleading, the 
defendant is entitled to except to the declaration on such 
ground. In so Toing he is said to demur; and this kind of 
objection is called a demurrer, 











‘A demurrer, (from the Latin demorari, or French demorrer, 
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to “ wait or stay,”) imports, according to its etymology, that 
the objecting party will not proceed with the pleading, because 
no sufficient statement has been made on the other side, but 
will wait the judgment of the court whether he is bound to 
answer. 

If the defendant does not demur his only alternative 
method of defence is to oppose or answer the declaration by 
matter of fact. In so doing he is said to plead (by way of 
distinction from demurring) and the answer of fact, so made, 
is called the plea. 

Pleas are divided into pleas dilatory and peremptory; and 
this is the most general division to which they are subject. 

Subordinate to this is another division. Pleas are either 
to the jurisdiction of the court,—in suspension of the action,—in 
abatement of the writ or declaration,—or in bar of the action ; 
the three first of which belong to the dilatory class; the last 
is of the peremptory kind. 

A plea to the jurisdiction is one by which the defendant 
excepts to the jurisdiction of the court to entertain the 
action, 

A plea in suspension of the action is one which shows 
some ground for not eeth in the suit at the present 
period, and prays that the pleading may be stayed until that 
ground be removed. The number of these pleas is small, 
and none of them is of ordinary occurrence in practice. 

A plea in abatement is one which shows some ground for 
abating or quashing the original writ in a real or mixed 
action, or the declaration in a personal action, and makes 
prayer to that effect. The grounds for such plea are any 
matters of fact tending to impeach the correctness of the 
writ or declaration, i. e. to show that they are improperly 
framed, without at the same time tending to deny the right of 
action itself 

Besides these pleas in abatement, properly so called, there 
are others which take exception to de personal competency 
of the parties to sue or to be sued; these are not founded 
on any objection to the writ or declaration, and, therefore, do 
not fall within the definition which has been given of pleas in 
abatement; but as they offer, like them, a sort of formal 
objection, and do not tend to deny the right of action itself, 
they are considered as of the same general with that class of 
pleas, and pass under the same denomination. 

The effect of all pleas in abatement, if successful, is, that 
the particular action is defeated. But, on the other hand, 
the right of suit itself is not gone ; and the plaintiff, on re- 
sorting to a better form of writ or declaration, may maintain 
a new action, if the objection were founded on the form or 
tenor of those instruments; or if the objection were to the 
ability of the party, (as in last of the above examples,) a 
new action may be brought when that disability is removed. 

Such is, in its principle, the doctrine of pleas in abatement; 
but the actual power of using these pleas has been much 
abridged, and the whole law relating to them consequently 
rendered of less prominent importance than formerly by the 
effect of modern alterations. Of these the principal are as 
follow: 1. A large proportion of these pleas was in former 
times founded on objections applying to the frame of the 
original writ exclusively of the declaration. By the recent 
statute (2 Wm. 4. c. 39.) abolishing the original writ in per- 
sonal actions, this species of the plea is, in personal actions of 
course, absolutely extinguished ; and in actions of every kind 
it had long been practically abrogated by certain rules of court 
in the reigns of George IT. and George IIT. providing that oyer 
should no longer be granted of the original writ, that is, that 
the defendant should no longer be permitted to demand to 
hear it read in court for the purpose of founding an objection 
to its tenor. 2, One of the most frequent pleas in abate- 
ment has hitherto been that of misnomer, viz. that the plain- 
tiff or defendant was misnamed in the writ or declaration, 
This plea of misnomer is abolished in personal actions by the 
late act 3 & 4 Wm. 4, c. 42. § 11. and a new mode of taking 
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the objection substituted. See Misnomer. 3. Anoth 
in abatement of the most ordinary occurrence was @ 
non-joinder of necessary party, of which an example 
given. This plea having been often adopted where 
omitted party was abroad, or his residence unknown tO 
plaintiff, and its operation being in such cases of a very w 
fair kind, it is now provided by the same statute (§ 8 
it shall henceforth be disallowed unless it contain an A 
tion that the defendant resides within the jurisdiction? 
court, and be accompanied with an affidavit stating t e pa 
of residence, The effect of that provision will prol oe, 
to render the use of the plea of non-joinder considerably d 
frequent. See Non-joinder. : 
‘A plea in bar of the action may be defined as one Wg 
shows some ground for barring or defeating the action: y 
lea in bar is, therefore, distinguished from all plea’ @ 
latory class, as impugning the right of action altoge 
instead of merely tending to divert the proceedings t0 
ther jurisdiction, or suspend them or abate the par 
writ or declaration. It is, in short, a substantial am 
sive answer to the action. y citi 

It follows from this property, that in general it must et 
deny all, or some essential part of, the averments 0 
the declaration; or, admitting them to be true, alle 5 
facts which obviate or repel their legal effect. Int 
case, the defendant is said, in the language of ple 
traverse the matter of the declaration; in the latter, 
fess and avoid it. Pleas in bar are consequently © 
into pleas by way of traverse, and pleas by way of com 
and avoidance. ‘Steph. on Plead. 44—52. 

A confession of the whole complaint is not 
then the defendant would rovebl end the matt 
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Set-off. 4 

Pleas that totally deny the cause of complaint 
the general issue or a special plea in bar. 

‘The general issue or general plea was, what trav! ring, 
denied at once the whole declaration, without 
special matter whereby to evade it, As in trespae optrad 
viet armis, or on the case, not guilty in debt up ity 
nihil (nil) debet, “he owed nothing ;” on an asst im) 
assumpsit, “he made no such promise.” These P yaa 
called the general issue ; because, by importing secl 
and general denial of what was alleged in the & 
they amounted at once to an issue; by which WaS g 
fact affirmed on one side and denied on the other 
ther, Zssue. ded, 

Formerly the general issue was seldom plen ae” 
when the party meant wholly to deny the chat wa 
against him. But when he meant to distingus gy ghe 
palliate the charge, it was always usual to set ich 
ticular facts in what is called a special pleas og 
originally intended to apprise the court and tieer 
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party of the nature and circumstances of the di ial 
keep the law and the fact distinct. But, sp 
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been frequently perverted to the purposes of chicane 
elay, the courts in some instances, and the legislature 
iay More, permitted the general issue to be pleaded, 
$ t eft every thing open, the fact, the law, and the equity 
'e case ; and allowed special matter to be given in evi- 
at the trial, 
Ml etfects having arisen from such laxity in pleading, the 
th lethess of the ancient practice has been restored, and by 
erules of H. 7.4 Wm. 4. the general issues are in effect 
shed, for the traverses in personal actions heretofore 
own under that name are restricted to the denial of one 
two points, instead of putting the whole declaration in 
Ne, as was formerly the case. See Issue, Non-assumpsit, 
lot Guilty, &e. 
alteration, however, does not extend to cases where 
Beneral issue may be pleaded by statute, and the special 
“thet given in evidence, as they are expressly excepted from 
og eration of the above rules. 
mm pleas in bar of the plaintiff's demand are very 
us, according to the circumstances of the defendant's 
1, AS; in real actions, which are now, with a few excep- 
abolished, a general release may destroy and bar the 
on’ title ; or, in personal actions, an accord, arbitra 
Other potions performed, nonage of the defendant, or some 
justifie act which precludes the plaintiff from his action, A 
Mai is likewise a special plea in bar; as in actions of 
tif, x and battery, son assault demesne, that it was the plain- 
he y Wn original assault; in trespass that the defendant did 
ne complained of in right of some office which war- 
inet "mM so to do; or, in an action of slander, that the 
See poa Ì3 really as bad a man as the defendant:said he was. 
Bike er, Justification. 7 
not stitutes of limitation may also be pleaded in bar, and 
time lima given in evidence on the general issue; that is, the 
nyiuited by certain acts of parliament, beyond which no 
can lay his cause of action; as to which see Limita- 
r Actions, 
ng wcepel is likewise a special plea in bar; which hap- 
duce aman hath done some act, or executed some 
“tomy hich estops or tet him from averring any thing 
ay, contrary, See Lstoppel. 
Matter of defence arising after action brought can pro- 
J Pleaded in bar of the action generally, but it ought 
me in bar of the further maintenance of the suit. 











































the doop oditions and qualities of a plea (which, as well as 
i ne of estoppels, will also hold equally, mutatis 
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That it be direct and positive, 
That it have convenient certainty 

4. That it answer the plaintiff's 
al point. 5. That it be so pleaded 











ae ace, and perso: 
to he ie în every mate 

iat able of trial. eae ee 
lt hega PIC8S are usually in the affirmative, sometimes in 
tioned è, but they always advance some new fact not 

e in the declaration; and then they formerly must 
he {> *Yerred to be true, in the common form :—“ and 
s ready to ver which was not necessary in 
he Seneral issue; those always containing a total 
ra pee facts before advanced by the other party, and 
pe ing him upon the proof of them. — 

Y the rules of 77, 7. 4 Wm. 4. all special traverses, 
lude FA with an inducement of affirmative matter, shall 
Preelude” He country, provided that this regulation shall 

the opposite party from pleading over to the 
















men, z 
t when the traverse is immaterial. 


a plea in h, f ji inni 

y hn bar, the defendant in the beginning formerly 
ainte Plaintif ought not to have or maintain his 

judg’ him ;” and concluded to the action, viz, “ He 
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action against him,” &c.; but these formal parts are no 
longer necessary. 

A plea of a record ought to conclude, “ And this he is 
ready to verify by the record,” &c. 

It is said, that the conclusion makes the plea; for if it 
begins in bar, and concludes in abatement, it is a plea in 
abatement. Ld. Raym. 337. 

It is a rule in pleading, that no man be allowed to plead 
specially such a plea as amounts only to the general issue, or 
a total denial of the charge; but in such case he Shall be 
driven to plead the general issue, in terms; whereby the 
whole question is referred to a jury. But if the defendant, 
in an action of trespass, be desirous to refer the validity of 
his title to the court rather than the jury, he must state 
his title specially, and at the same time give colour to the 
plaintiff, or suppose him to have an appearance or colour of 
title, bad indeed in point of law, but of which the jury are 
not competent judges. See Colour; see also Steph. on Plead. 

It hath already been observed, that duplicity in pleading 
must be avoided, Every plea must be simple, entire, con- 
nected, and confined to ‘one single point; it must never be 
entangled with a variety of distinct independent answers to 
the same matter; which must require as many different re- 
plies, and introduce a multitude of issues upon one and the 
same dispute, For this would often embarrass the jury, and 
sometimes the court itself, and at all events would greatly 
enhance the expense of the parties. 

But by the 4 Anne, ©. 16. X 14. a defendant in an action, 
or a plaintiff in replevin, with leave of the court, may plead 
as many several matters as he shall think necessary to his 
defence; and for that purpose he must apply for a rule to a 
judge, (Rule T. T. 1 Will. 4.) who bas a discretion either to 
grant or refuse the application. 

The 32 Geo. 3. c. 58. § 1, enabling defendants in quo war- 
ranto to plead double, is, as well as the 9 Ænn. c. 20, con- 
fined to corporate officers. 9 East, 469, 

The court continues to exercise an authority over applica- 
tions for pleading several matters only in order to pearen an 
oppressive use being made of the liberty given by the statute. 
2 Bos, & Pull. 12. 

They will not allow non-assumpsit and alien enemy to be 
pleaded together, 2 Bos. & Pull, 72. 

To trespass and false imprisonment a plea of alien enemy 
not allowed to be pleaded, together with a special justifica- 
tion inconsistent therewith, and the general issue. 12 Last, 206; 

A plea of tender to one count and of alien enemy to ano- 
ther cannot be pleaded together. 10 Hast, 326, 

Now by the rules of Z. T. 4 Wm. 4. it is no longer nezes- 
sary to state in a second or other plea or avowry that it is 
pleaded by leave of the court, or according to the form of 
the statute, or to that effect. 

By the same rules, pleas, avowries, and cognizances founded 
on one and the same principal matter, but varied in statement, 
description, or circumstances only, (and pleas in bar in. re- 
plevin are within the rule,) are not to be allowed. 

Formerly it frequently was expedient to plead in such a 
manner as to avoid any implied admission of a fact which 
would not with propriety or safety be positively affirmed or 
denied. And this was done by what was called a protestation ; 
whereby the party interposed an oblique allegation or denial 
of some fact, protesting (protestando) that such a matter did, 
or did not, exist; and at the same time avoiding a direct 
affirmation or denial. But by the rules of H. 7. 4 Wm. 4. 
no protestation shall hereafter be made in any pleadings, but 
either party shall be entitled to the same advantages, in that 
or other actions, as if a protestation had been made, See 
Protestation. 

When the plea of the defendant is thus put in, if it does 
not amount to an issue or total contradiction of the declara- 
tion, but only evades it, the plaintif may plead again, and 
reply to the defendant’s plea; either traversing it, that is, 
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totally denying it, as if on an action of debt upon bond the 
defendant pleads solvit ad diem, “that he paid the money 
when due,” here the plaintiff in his replication may totally 
traverse this plea by denying that the defendant paid it; or he 
may allege new matter in contradiction to the defendant's 
plea, as when the defendant pleads no award made, the plain- 
tiff may reply, and set forth an actual award, and assign a 
breach; or the replication may confess and avoid the plea 
by some new matter or distinction, consistent with the plain- 
tiff’s former declaration; as, in an action for trespassing upon 
Jand whereof the plaintiff is seised, if the defendant shows a 
title to the land by descent, and that therefore he had a right 
to enter, and gives colour to the plaintiff, the plaintiff may 
either traverse and totally deny the fact of the descent; or 
he may confess and avoid it, by replying, that true it is that 
such descent happened, but that since the descent, the de- 
fendant himecloidemited the lands to the plaintiff for term of 
life. See Replication, Traverse. To the replication the de- 
fendant may rejoin, or put in an answer called a rejoinder. 
The plaintiff’ may answer the rejoinder by a sur-rejoinder ; 
upon which the defendant may rebut, and the plaintiff’ answer 
him by a sur-rebutter. See for further intimado those 
titles in this Dictionary; also Steph. on Plead. ; and 1 Chit. 
on Plead. 

The whole of this process is denominated the pleading ; 
in the several stages of which it must be carefully observed, 
not to depart or vary from the title or defence which the 
party has once insisted on. For this (which is called a de- 
parture in pleading) might oceasion endless altercation, 
Therefore the replication must support the declaration, and 
the rejoinder must support the plea, without departing out of 
it. See Departure, 

Yet in many actions the plaintiff, who has alleged in his 
declaration a general wrong, may in his replication, after an 
evasive plea by the defendant, reduce that general wrong to 
a more particular certainty, by assigning the injury afresh with 
all its specific circumstances, in such manner as clearly to 
ascertain and identify it consistently with his general com- 
plaint; which is called a new or novel assignment. 

In consequence, however, of the recent alteration in plead- 
„ new assignments will now be rarely necessary. See 

ew Assignment. 
In trespass, quare clausum fregit, if the defendant plead soil 
and freehold in another, by whose command he justifies the 
trespass, such command may be traversed by the plaintiff, 
10 Last, 65. 

‘That which is alleged by way of inducement to the sub- 
stance of the matter, need not be as certainly alleged as the 
substance itself. Plowd. 81. He who pleads in the negative 
is not bound to plead so exactly as he who pleads in the affir- 
mative. And that which a man cannot have certain know- 
ledge of, he is not bound certainly to plead. Plowd. 83, 80, 
126, 129. 

Where the matter is indifferent to be well or ill, and the 
party pleads over, the court will intend it well. Mod. Cas. 
136, If there be a repugnancy in pleading, it is error, 2 
And. 182; Jenk. Cent. 21, And a man shall not take ad- 
vantage of his own wrong, by pleading, &c. Cro. Jac. 588. 
A man cannot plead anything afterwards which he might have 
pleaded at first. Jbid. 318. Surplusage shall never make 
me plea vicious, but where it is contrary to the matter before. 

aym. 8. 

very man must plead such plea as is proper; but that 
need not be pleaded on one side which will come properly on 
the other. Hob. 3, 78, 162. 

Where it is doubtful between the parties whether a plea be 
good or not, it cannot be determined by the court on motion, 
but there ought to be a demurrer to the plea; and on argu- 
ing thereof, the court will judge of the plea, whether good or 
bad; and no advantage can be had of double pleading, with- 
out special demurrer. But though the court is to judge of 
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pleading, they will not direct any person how to plead 
withstanding the matter be difficult; for the pa. 
plead at their peril, and counsel are to advise, &e. 1 
A plea may be amended, if it be but in paper, and. 
entered, paying costs, If, after the defendant hath ple 
the plaintiff alters his declaration, the defendant may 
his plea, See Amendment. 
Falsehood in a plea, if not hurtful to plaintiff nor b 
ficial to defendant, doth no injury; as it doth where 
mental to plaintiff, &e. 2 Lil. 297. Though if an al 
pleads a false plea by deceit, it is against his oath, an 
be fined. 1 Salk. 515. q 
Where a sham plea was pleaded calculated to raise 
requiring different modes of trial, the court sufferer 
plaintiff to sign judgment as for want of a plea, and i 
defendant, or his attorney, pay the costs occasioned by! 
plea, and the costs of the rule for correcting the procee 
2 B. § A. 197, So also where the sham plea was such 
make it necessary for the plaintiffs attorney to consult 
sel, and thereby cause delay and expense, the court s 
the plaintiff to sign judgment, and made the attorney P" 
costs. 2 B. § A. 199. 
Difficult questions are not allowed to be pleaded as Sy 
pleas. 1 Taunt, 225. And see 10 East, 237; 1 B.§ O 
2 B.§ C. 81. i 
Sham pleas are now very rarely in use, owing to the © 
couragement of the courts (see the cases above) and toi 
Writ of Error Act, 6 Geo. 4. c. 96. requiring bail in alld 
of writs of error ; for before that act the common court 
delaying the plaintiff was to plead a sham plea, then m 
draw it, and suffer judgment by default, and then 
writ of error, on which formerly no bail, in general 
requisite, But now, bail being in all cases requireds 
error for delay are less frequent, and sham pleas arê 
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venue, 
In replying to a plea of infancy the plaintiff must 
enough in his replication to maintain every part 0! 
ration. 1 T. R. 40. 


when either side trag 
sually 


according to the party by whom ti 
the traverse or denial comes from the defendant, t 
tendered in this manner, “and of this he puts hime 
the country ;” thereby submitting himself to thes 
of his peers; but if the traverse lies upon the Pitt 
tenders the issue, or prays the judgment of the pee prays 
the eee another form; thus, “ and this he i 
be inquired of by the country.” | l 
hiit either side, (as; for instance, the defendant) P j 
a special negative plea, not traversing or denying "og 
that was before alleged, but disclosing some new gto p 
matter; as where the suit is on a bond, condition 
form an award, and the defendant pleads, negativi y; 
award was made, he tenders no issue upon this Piisi ý 
it does not yet appear whether the fact will be any 
plaintiff not having yet asserted the existence of aniy 
but when the plaintiff replies, and sets forth an a 
cific award, if then the defendant traverses the 
and denies the making of any such award, he when, 
before, tenders an issue to the plaintif. For Ni. 
course of pleading they come to a point, whic 
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pa one side, and denied on the other, they are then said to 
at issue ; all their debates being at last contracted into a 
Point, which must then be determined either in favour 
the plaintiff or of the defendant, Raym. 199. 
ìssue upon matter of law is called a demurrer; as to 
TA Sce Demurrer. 
din Sue of fact is where the fact only, and not the law, is 
puted. And when he that denies or traverses the fact, 
T by his antagonist, has tendered the issue thus, —“ and 
is te Prays may be inquired of by the country ;” or, “and of 
i © puts himself upon the country,”—it may immediately 
Ubjoined by the other party, “ and the said A. B. doth 
Which done, the issue is said to be joined; both 




















t y the country, per pais, (in hee per patriam,) 
by jury. ` See Jury, Trial, 
zing the whole of the proceedings, from the time of the 
‘ant’s appearance in obedience to the king's writ, it is 
ary that both the parties be kept or continued in court 
aY to day, till the final determination of the suit, For 
urt can determine nothing, unless in the presence of 
u tof, parties, in person or by their attornies, or upon de- 
Pref ORe of them, after his original appearance, and a time 
toura for his appearance in court again, Therefore in the 
f pleading, if either party neglects to put in his de- 
on, plea, replication, rejoinder, and the like, within the 
lotted by the standing rules of the court, the plaintiff, 
Omission be his, is said to be nonsuit, or not to follow 
Pursue his complaint, and shall lose the benefit of his 
mien, if the RH e be on the side of the defendant, 
a may be had against him for such his default. And 
mie oft? after issue or demurrer joined, as well as in 
lly p: e Previons es of proceeding, a day was con- 
¥ 8iven, and entered upon the record, for the parties 
pear On from time to time, as the exigence of the case 
The giving of this day was called the continuance, 
k ption rey the proceedings were continued without in- 
fituan A one adjournment to another, If these con- 
d the ees omitted, the cause was thereby discontinued, 
Ms for reat discharged sine die, without a day, for that 
dof eh his appearance in court he had obeyed the com- 
Bye’ Kings writ, and, unless he were adjourned over 
certain, he was no longer bound to attend upon that 
ut he must have been warned afresh, and the 
t have begun de novo. 
Wy the rules of 77. 7. 4 Win. 4. no entry of continu- 
Ven Y Of imparlance, curia advisari vult, vicecomes non 
ines or otherwise, shall be made, except the jurata 
is nop Peetu, which is to be retained, but such regula- 
tiie, °t to alter or affect the times of proceeding in the 
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Zli, [ich was before in dispute between the parties. 
tance h And it is not allowed to be put in, if any 
as intervened between the arising of this fresi 
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matter and the pleading of it; for then the defendant is guilty 
of neglect, and is supposed to rely on the merits of his for- 
mer plea. Also it is not allowed after a demurrer is deter- 
mined, or verdict given; because then relief may be had in 
another way, namely, by writ of audita querela, Cro, Jac. 
646, And these pleas, puis darrein continuance, when brought 
to a demurrer in law, or issue of fact, shall be determined in 
like manner as other pleas. 

As to pleas puis darrein continuance, see further, Tidd's 
Pract. 847, (9th ed.) 

In consequence of the abolition of continuances the rules 
of H. T. 4 Wm. 4. provide, that in all cases in which a plea 
puis darrein continuance was by law pleadable, the same de- 
fence may be pleaded, with an allegation that the matter 
arose after the last pleading, or the issuing of the jury pro- 
cess, as the case may be; but no such plea is to be allowed 
unless accompanied by an affidavit that the matter arose 
within eight days next before the pleading, or unless the 
court or a judge shall otherwise order. 

If, by the misconduct or inadvertence of the pleaders, the 
issue be joined on a fact totally immaterial, or insufficient to 
determine the right, so that the court, upon the finding, 
cannot know for whom judgment ought to be given, the 
court will award a repleader, quod partes replacitent. As if, 
in an action on the case in assumpsit against an executor, he 
pleads that he himself (instead of the testator) made no such 
promise, 2 Ventr. 196. So if, in an action of debt on bond, 
conditioned to pay money on or before a certain day, the 
defendant pleads payment on the day ; which issue, if found 
for the plaintiff, would be inconclusive, as the money might 
have been paid before. Stra. 994. Unless it appears from 
the whole record that nothing material can possibly be 
pleaded in any shape whatsoever, and then a repleader would 
be fruitless. 4 Burr. 801, 302. And whenever a repleader 
is granted, the pleadings must begin de novo at that stage of 
them, whether it be the plea, replication, or rejoinder, &e. 
wherein there appears to have been the first defect or devia- 
tion from the regular course. Raym. 458; Salk. 579, See 
further, tit, Repleader. 

The pleadings were formerly all written, as indeed all 
public proceedings were, in Norman or law French ; and 
even the arguments of the counsel and decisions of the court 
were in the same barbarous dialect. An evident and shame- 
ful badge, it must be owned (says Blackstone), of tyranny 
and foreign servitude, being introduced under the auspices 
of William the Norman and his sons. ama till 
the reign of Edward III., who, having employed his arms 
successfully in subduing the crown of France, thought it 
unbesceming the dignity of the victors to use any longer the 
language of a vanquished country. the 36 Edw. 8. e. 15. 
it was therefore enacted, that for the future all pleas should 
be pleaded, shown, defended, answered, debated, and judged 
in the English tongue, but be entered and enrolled in Latin, 
The practisers, however, being used to the Norman language, 
and therefore imagining that they could express their thoughts 
more aptly and more concisely in that than in any other, still 
continued to take their notes in law French; and of course, 
when those notes came to be published under the denomina- 
tion of reports, they were printed in that dialect. 3 Comm, 
c, 21. 

The learned commentator then proceeds to show the ne- 
cessity, and in some measure the propriety, of these ancient 
Jaw languages ; and afterwards thus proceeds in the history 
of the change of that used in pleadings and records 

This technical Latin continued in use from the time of its 
first introduction till the subversion of our ancient constitu- 
tion under Cromwell, when, among many other innovations 
in the law, some for the better, and some for the worse, the 
language of our records was altered and turned into English. 
But at the restoration of King Charles I. this novelty was 
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no longer countenanced ; the practisers finding it very diffi- 
cult to express themselves so concisely or signitan in any 
other language but the Latin. And thus it continued, with- 
out any sensible inconvenience, till about the year 1730, when 
it was again thought proper that the proceedings at law 
should be done into English ; and it was accordingly so 
ordered by stat. 4 Geo. 2. c. 26. This provision was made, 
according to the preamble of the statute, that the common 
people might have knowledge and understanding of what 
was alleged or done for and against them in the process and 
pleadings, the judgment and entries in a cause. Which pur- 
pose has, it is to be feared, not been very completely answered. 
On the other hand, these inconveniences have already arisen 
from the alteration, that now many clerks and attornies are 
hardly able to read, much less to understand, a record, even 
of so modern a date as the reign of George I. And it has 
much enhanced the expense of all legal proceedings ; for 
since the practisers are confined (for the sake of the stamp 
duties, which are thereby considerably increased) to write 
only a stated number of words in a sheet; and as the Eng- 
lish language, through the multitude of its particles, is much 
more verbose than the Latin, it follows that the number of 
sheets must be very much augmented by the change. The 
translation also of technical phrases, and the names of writs 
and other process, were found to be so very ridiculous (a 

it of nist prius, quare impedit, fieri facias, habeas corpus, 
and the rest, not being capable of an Ènglish dress with any 
degree of seriousness) that in two years’ time it was found 
necessary to make a new act, 6 Geo. 2. 0. 145 which allows 
all technical words to continue in the usual language, and has 
thereby almost defeated every beneficial purpose of the former 
statute, 

What is said of the alteration of language by stat. 4 Geo. 2. 
c. 26. will hold equally strong with respect to the prohibi- 
tion of using the ancient immutable court hand in writing the 
records or other legal proceedings, whereby the reading of 
any record that is fifty years old is now become the object 
of science, and calls for the help of an antiquarian. But that 
branch of it, which forbids the use of abbreviations, seems to 
be of more solid advantage in delivering such proceedings 
from obscurity. 

Demurrers, or questions concerning the sufficiency of the 
matters alleged in the pleadings, are to be determined by the 
judges of the court, upon solemn argument; and to that end 
‘a demurrer-book is made up, containing all the proceedings 
at length, which are afterwards entered on record; and copies 
thereof, called paper-books, are delivered to the judges to 
peruse. But no entry on record of the proceedings in error 
is now necessary before setting down the case for argument. 

An issue of fact takes up more form and preparation to 
settle it; for here the truth of the matters alleged must be 
solemnly examined and established by proper evidence in the 
channel prescribed by law. To which examination of facts 
the name of trial is usually confined. As to which see tits. 
Trial, Jury, &e. 

4, It is now settled, that where the defendant has appeared, 
or filed bail, upon any kind of process, returnable the first 
or second return of any term, if the plaintit declare in Lon- 
don or Middlesex, and the defendant live within twent, miles 
of London, the declaration should be delivered or filed abso- 
Intely, with notice to plead within four days ; or in case the 
plaintiff declare in any other county, or the defendant live 
above twenty miles from London, within eight days exclusive 
after the delivery or filing thereof; and the defendant must 

Jead accordingly, or in default thereof the plaintiff may sign 
judgment. Rule Trin, 5 & 6 Geo. 2. (a.) 

Where the defendant has not appeared, or filed bail, the 
rule is, that “upon all process returnable before the last 
return of any term, where no affidavit is made and filed of 
the cause of action, the plaintiff may file or deliver the de- 
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claration de bene esse, at the return of such | 
notice to plead in eight days exclusive, after 
delivery thereof;” Rule Trin, 22 Geo. . (and see 
10 Geo. 2;) being the same time as is allowed for 
fendant to appear and file common bail; and 
defendant do not file common bail, and plead within th 
eight days, the plaintiff, having filed common bail fo 
may sign judgment for want of a plea.” Rule Trin. 22 
But if the declaration be not filed until after the re 
the process, the defendant has eight days to plead, fro 
time of filing it, whenever it may be, And “ upon 
process, where an affidavit is made and filed of the 
of action, the declaration may be filed or delivered | 
esse, at the return of such process, with notice to P 
four days after the filing or delivery, if the action be 
London or Middlesex, and the defendant live within 
miles of London ; and in eight days, if the action be 
any other county, or the defendant live above twenty tg 
from London ;” Rule Trin, 22 Geo, 3; being the same 
as is allowed for pleading where the declaration i5 ii 
vered or filed absolutely. And, “if the defendant 
bail, and do not plead within such 
before mentione 
















and a plea demanded, when necessary. 
Geo. 2. b; Mich. 10 Geo. 2. Reg. 2; Trin. 22 Geo. 
Formerly, unless the plaintiff declared within certain 
scribed times, the defendant was entitled to an impa tig 
or, in other words, was allowed another term to p 


But since the 2 Will. 4. ¢, 39. it i ived that in A% 
ut since the 2 Wi ¢ it is conceive these 
ast 18 © 
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efendant shall have a af 
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‘Geo. 2. b. Unless the cause hi 
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ion, as 
Rule Mich 
After the delivery of oyer, 
time to plead as he had when he dem: 
‘And if the plaintiff amend his declaration, th 
have two days, exclusive of the day of amen 
his first plea, or plead de novo, Rule Trin. 5 
When an order for the delivery of particulars 
drawn up and served, it operates as a sta of Pinen 
from the time of service until particulars have 5, $ 
vered. 7D. & R. 458; 4B. § C.970, S. C.i ipo 
769, A summons for particulars does not, of Í 
as any stay of proceedings ; but by a rule of "for ple 4 
“a defendant shall be allowed the same time Piter, wi 
after the delivery of particulars under a judge's © 
he had at the return of the summons ; neverl 
shall not be signed till the afternoon of the day Ai 
livery of the particulars, unless otherwise O" 
judge.” he 
If the defendant be not ready to plead by te 
of the time allowed him for that purpose, MS 
agent should take out a summons and serve 
plaintiffs attorney or agent, requiring him to at! 












PLEADING, I. 3. 


cause why the defendant should not have further 
Plead. When the summons is taken out, and made 
ible before the expiration of the time for pleading, it 
y of proceedings pending the application; but it is 
when taken out or made returnable after the expi- 
of the time for pleading ; nor will it operate as a stay 
roceedings where the object of it is collateral to the time 
ending ; as to discharge the defendant out of custody 
common bail, &e. 















(if necessary), which should be respectively served 
led as the first. And if default be made upon three 
nonses, the judge, on affidavit thereof, will make an 
(® parte, But if any one of the summonses be at- 
$ the judge will make an order upon, or discharge it, 
Sees cause; and if he make an order for a month's 
leg Plead, it is understood to mean a lunar, and not 

endar month, 
order of a judge for time to plead must be served in 
anner as the summons. And it is either upon or 
t terms, The usual terms are, pleading RA re- 
nd whorls» and taking short notice of trial or inquiry. 
‘ere the defendant is an executor or administrator, he 
him, (Wdertake not to plead any judgment obtained against 
Since his time for pleading was out; for otherwise he 
Teonfess pucaents in the mean time, and plead them 

0 the plaintiff's demand, 


uab, hic! 
Plaintif pon which 
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Therefore 
plea, nor a false plea 
or other plea which does not go to 
» Buta plea of tender has been deemed an issu- 
o and also a plea of the statute of limitations, or that 
¢ jg nd was taken for ease and favour, As to demurrers 
Ee distinction between a real and fa demurrer and a 
* without good cause: the former is an issuable plea, 
He meaning of a judge’s order ; the latter is not, but 
ition of it. By rejoining gratis, is meant rejoin- 
te of tt the common four-day rule to rejoin. Short 
Ronee in country causes, must be given at least four 
anv’ the commission-day ; one day exclusive, and the 
'Y inclusive, ule Hast. 30 Geo. 3; H. T. 2 Wm. 4 
usua] aeS two days’ notice seems to be sufficient; but 
he defen give as much more as the time will admit of, 
thom dentin however, is not precluded by these terms 
ee to the replication, if there be good cause. 
$ Geo. 2, b. 

v the defendant is under a judge's order to plead 
“ina?” 4 pleads a plea which is not issuable, the plain- 
and vieni er it as a mere nullity, and sign judgment: 
aäble, a Several pleas are pleaded, one of which is not 
Whethe l Vitiate all the others. But where it is doubt- 
ting jet? the plea be issuable, the better way, in term 

® Move the court to set it aside. 


Ing gt the Rule to plead, and Demand of a Plea. 


to lane be bound by rule of court, or order of a 
atte a ‘ad by a ti incumbent on 

dq do not enter any rule to 
"vin, 5 & 6 Geo. $. With 
ases enter a rule to 
1 or not; and 
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day is a day within this rule, unless it be the first or last. 
Anciently there were two rules given, of four days each; the 
first ad respondendum ; the second, ad respondendum peremp- 
toriè. These were afterwards converted into one eight-day 
rule; but now, “ four days only shall be allowed the defendant 
from the time of giving any rule to plead;” Rule Trin. 1 Geo. 
2; which four days expire before, with, or after the time for 
pleading. If they expire before, the plaintiff must wait till 
the expiration of the time for pleading, before he can sign 
judgment for want of a plea; but if they expire with or after 
that time, “the plaintiff is at liberty to sign his judgment the 
day after the rule for pleading is out; the declaration having 
been regularly delivered or filed, and the defendant or his 
agent being called upon for a plea.” Rule Hil. 2 Geo. 2. 


Reg. 3. 

Wiser santiago yplendikeatteentoneaventcted tana 
cause stands over to another term, without any further pro- 
ceeding, a new rule to plead should regularly be entered in 
that term to entitle the plaintiff to sign judgment; for all 
judgments must be paren the same term in which rules are 
given. Where the declaration is amended, if a rule to plead 
be entered the same term the amendment is made, though 
before such amendment, it is sufficient; otherwise a new 
rule to plead must be entered. And where the plaintiff, 
after giving a rule to plead, has been delayed by injunction, 
he may sign judgment after the injunction is dissolved, with- 
out a new rule, 

The demand of plea is a notice in writing from the plain- 
tiff’s attorney; and, except where the defendant is in cus- 
tody of the sheriff, &c, must be made in every case where 
the defendant has appeared. But before the defendant has 
appeared, or after the plaintiff’ has entered an appearance, or 
filed common bail for him, according to the statute, or where 
the defendant is in custody of the sheriff, &c, the demand 
of a plea is unnecessary, It is usually made pending the 
time for pleading; and’ the plaintiff cannot sign judgment 
till the expiration of twenty-four hours from the time of 
making it. 

By one of the rules of H. 7. 2 Wm. 4. “ judgment for 
want of a plea after demand may, in all cases, be signed at the 
opening of the office in the afternoon of the day after that in 
which the demand was made, but not before. 





If. Wires a criminal is indicted for felony, &c. he ought 
not to be allowed to plead to the indictment till he holds up 
his hand at the bar, which is in nature of an appearance. 
See Trial. 

The plea of a prisoner, or defensive matter alleged by him 
on his arraignment, if he does not confess or stand mute, 
may be either a Plea to the jurisdiction, a Demurrer, a Plea 
in Abatement, a special Plea in Bar, or the General Issue. 
See 4 Comm, c. 26. 

Formerly there was another plea, that of Sanctuary, now 
abrogated ; and as to which see tit. Sanctuary. 

The Benefit of Clergy used also formerly to be pleaded 
before trial or conviction, and was called a Declinatory Plea ; 
which was the name also given to that of Sanctuary. 2 Hal, 
P. C. 236, But as the prisoner upon a trial had a chance to 
be acquitted and totally discharged, and, if convicted of a 
clergyable felony, was entitled equally to his clergy after as 
before conviction, this course was extremely disadvantageous, 
and therefore the benefit of clergy was very rarely pleaded ; 
but if found requisite, was prayed by the convict before judg- 
ment was passed upon him. 

By the 7 & 8 Geo, 8. § 6. benefit of clergy was alto- 
gether abolished. See Judgment (Criminal), Clergy, Be- 
nefit of. 

oi Plea to the Jurisdiction is, where an indictment is taken 
before a court that has no cognizance of the offence; as if 
aman be indicted for a rape at the sheriff's tourn, or for 
treason at the Quarter-sessions : in these or similar cases, he 
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may except to the jurisdiction of the court, without answer- 
ing at all to the crime alleged. 2 Hal. P. C. 256. 

‘A Demurrer is incident to criminal cases as well as to civil. 
See Demurrer to Indictments. 

A Plea in Abatement was principally for a misnomer, a wrong 
name, or a false addition to the prisoner. Now, however, by 
the 7 Geo, 4, c. 64. § 19. no indictment or information shall 
be abated by misnomer, or want of addition, or wrong addi- 
tion of the defendant; but the court may forthwith cause the 
indictment, &c. to be amended according to the fact. 

Special Pleas in Bar go to the merits of the indictment, 
and give a reason why the prisoner ought not to answer it at 
all, nor put himself upon his trial for the crime alleged. 
These are of four kinds : Æ former Acquittal; A former Con- 
viction; A former Attainder, or A Pardon. 

First, The plea of auterfoits acquit, or a former acquittal, 
is grounded on this universal maxim of the common law of 
England, that no man is to be brought into jeopardy of his 
life, more than once for the same offence. And hence it is 
allowed as a consequence, that when a man is once fairly 
found not guilty upon any indictment, or other prosecution, 
before any court having competent jurisdiction afthelotfence, 
he may plead such acquittal in bar of any subsequent accusa- 
tion for the same crime, Therefore an acquittal on an appeal 
was formerly a good bar to an indictment on the same offence. 
And so also was an acquittal on an indictment a good bar to 
an appeal by the common law; and, therefore, in favour of 
appeals, a general practice was introduced, not to try any 

son on an indictment of homicide, till after the year and 

lay, within which appeals may be brought, were passed ; by 
which time it often happened that the witnesses died, or the 
whole was forgotten. ‘To remedy which inconvenience the 
stat. 3 Hen. 7. c. 1. enacted, that indictments should be pro- 
ceeded on immediately, at the king’s suit, for the death of a 
man, without waiting for bringing an appeal; and that the 
plea of auterfoits acquit on an indictment should be no bar to 
the prosecuting of any appeal. See Appeal, I.(now abolished); 
and, at large, 2 Hawk, P. C. c. 85. 

‘The true test by which the question, whether such a plea 
is a sufficient bar in any particular case may be tried, is, 
whether the evidence necessary to support the second indict- 
ment would have been sufficient to procure a legal conviction 
upon the first. 1B. § B. 473, And see 9 Last, 437; 
20. § P. 634. 

Secondly, The plea of auterfoits convict, or a former con- 
viotion, for the same identical crime, though no judgment 
was ever given, or perhaps will be, is a good plea in bar to 
an indictment. And this depends upon the same principle 
as the former, that no man ought to be twice brought in 
danger of his life for one and the same crime, Hereupon it 
has been held, that a conviction of manslaughter, on an appeal 
or an indictment, is a bar even in another appeal, and much 
more in an indictment of murder ; for the Ket prosecuted is 
the same in both, though the offences differ in colouring and 
in degree. See 2 Hawk. P. C. c. 86, § 10, &e. 

It is to be observed, that the pleas of auterfoits acquit, and 
auterfoits convict, or a former acquittal, and former conviction, 
must be upon a prosecution for the same identical act and 
crime. 

But the case was otherwise in the plea of auterfoits attaint, 
or a former attainder ; which, until recently, was a good plea 
in bar, whether it were for the same or any other felony. 
For wherever a man was attainted of felony, by judgment of 
death, either upon a verdict or confession, by outlawry, or, 
heretofore, by abjuration; and whether upon an appeal or 
an indictment; he might have pleaded such attainder in bar 
to any subsequent indictment or appeal for the same or for 
any other felony. 2 Hawk. P. C. c. 36. § 1. And this 
because generally such proceeding on a second prosecution 
could not be to any purpose; for the prisoner was dead in 
law by the first attainder, his blood was already corrupted, 
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and he had forfeited all that he had; so that it was al 


upon indictment, such attainder was no bar to an apl eal 
the prior sentence was pardonable by the king ; and if # 
might be pleaded in bar of the appeal, the king might im 

end defeat the suit of the subject, by suffering the prior 
tence to stop the prosecution of a second; and thens 


the time of appealing was elapsed, granting the delingue 





in another, to which there were also accessories, pros 
at the same time; in that case it was held, that the P 
auterfoits attaint was no bar, but he should be compe 
take his trial for the sake of public justice; een 
accessories to such second felony could ‘not be convi ae € 
after the conviction of the principal. Poph. 107. B 
Accessory, And from these instances it might be co 





cs 36. § 1—10. a 
Now, however, the plea of auterfoits attaint is, in © 
an end ; for by the 7 & 8 Geo. 4. c. 28. § 4. attainder 
longer a bar, unless for the same offence as that ch 
the indictment, nee! 

Lastly, A pardon may be pleaded in bar; as at o 
stroying the end and purpose of the indictment by Te 
that punishment rit the prosecution is calculated to ™ 
See Pardon. f 
"Though in civil actions, when a man has his election tg 
plea in bar to make, he is concluded by that plea, and “asi 
resort to another, if that be determined against pie 
on an action of debt, the defendant pleads a genert, 
and no such release can be provei 

plead the general issue, nil debet, as 
he has made his election what plea to abid 
his own folly to choose a rotten defence ;) ye! 
prosecutions, in favorem vitæ, as well upon appe! 
ment, when a prisoner's plea in bar is found again: 

issue tried by a jury, or adjudged against him in Toy 
law by the court; still he shall not be concluded 0% 
victed thereon, but shall have judgment of re: jesus 
and may plead over to the felony the general iss 
guilty. 2 Hal. P. C. 289. For the Tiy allows many F 
which a prisoner may escape death; but only Orig 
consequence whereof it can be inflicted ; via. On ing fa 
issue, after an impartial examination and decision © 

by the unanimous verdict of a jury. 

The general issue, or plea of Not Guilty, er 
plea upon which the prisoner can receive his fin J 
of death, In case of an indictment of felony © 
there can be no special justification put in by 







































As, on an indictment for murder, a man cannot 
was in his own defence against a robber on t 
a burglar ; but he must plead the eneral issue, si 
and give this special matter in evidence. For \ 
these pleas do in effect amount to the general key. 
true, the prisoner is most clearly not guilty,) 4 
treason are laid to be done proditoriè et contra 16 fi 
debitum; and, in felony, that the killing was dor 
these charges, of a traitorous or felonious INN an 
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points and very gist of the indictment, and must 
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ang by the general negative, Not guilty; and the jury 
the evidence will take notice of any defensive matter, 
d give their verdict accordingly, as effectually as if it were 












wis, or nient culpable, which was formerly used to be ab- 
‘ated upon the minutes thus— non (or nient) cul.” —the 
of the assize or clerk of the arraigns, on behalf of the 













Prove him so, This is done by two monosyllables “ cul 
Which signifies first, that the prisoner is guilty (cul. 
'» or culpabilis,) and then that the king is ready to 
ai him so, prit, presto sum, or paratus verificare. By this 


l mation the king and the prisoner are therefore at issue. 
4 "4 











Christian, in his note on the passage in the Commen- 
fs, from whence the foregoing is abridged, remarks, that 
Hoye Planation of prit, from presto sum, or paratus v 

on Ingenious, is inconsistent both with the 







tor prest, as it is sometimes written. 
sonfirmation of the conjecture that prist is a corruption 
d felt is observable that the clerk of the arrains im- 
ithe after the arraignment, writes upon the indictment, 
name of the prisoner, pit. 
gh ever it may have arisen, the joining of issue (which 










own, pe that the prisoner is guilty, and that he is ready | 








POW usually entered on the record, is no otherwise 
mean Y part of the proceedings,) seems to be clearly 
most 8 of this obscure expression, which has puzzled 
ingenious etymologists, and is commonly under- 

if the clerk of the arrains, immediately on plea | 

g pioa fixed an opprobrious name on the prisoner, by 
ys “Culprit! how wilt thou be tried?” for imme- 
ein issue joined, it is inquired of the prisoner by 
at pct he will make his innocence appear. This form 
esent reference to appeals and approvements only, 

© appellee had his choice, either to try the accusa- 
jury. But upon indictments, since the 

ordeal, there can be no other trial but by jury, 
toby the country; and therefore if the prisoner 
© put himself upon the inquest in the usual form, 
Answer that he will be tried by God and the country, 

a peer, by God and his peers (Kel. 
the indictment, if in treason, was for- 






























udged to stand mute, and if he persevered in his 









h was i 
it convicted of the felony. 

thon by the 7 & 8 Geo. 8. c. 28. § 4 the court may 
hay@"Per officer to enter a plea of not guilty, which 


d the He same effect as if such person had actually 
‘be ae See further, tit. Mute. sere 

Answer Oner has thus put himself upon his trial, the 

Ys hy er in the humane Hse of the law, which al- 

that the party's innocence, rather than his guilt, 

" “God send thee a good deliverance.” “And 
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then they proceed, as soon as conveniently may be, to the 
trial; as to which, see titles Jury, Trial, and the references 
there. See further, as to the pleadings in criminal cases, 
Indictment. 

PLEAS or tne SWORD, placita ad gladium.) Ra- 
nulph, the third Earl of Chester, in the second year of King 
Henry IL, granted to his barons of Cheshire an ample charter 
of liberties, exceptis placitis ad gladium meum pertinentibus. 
Rot. Pat. in Archivis Regis infra castellum Cestriæ. 3 Ed. 4, 
m. 9. The reason was, because William the Conqueror gave 
the earldom of Chester to his kinsman Hugh, commonly 
called Lupus, ancestor to this Earl Ranulph, tenere ita libere 
per gladium sicut ipse Rea Willielmus tenuit Angliam per 
coronam. And consonant thereto in all indictments for fe- 
lony, murder, &e, in that county palatine, the form was an- 
ciently contra pacem Domini comitis, gladium, et dignitates 
suas, or contra dignitatem gladii Cestrie, These were the 
pleas of the dignity of the Earl of Chester. Sir Peter Lei- 
cester's Hist, Antiq. 164, Cowell. 

PLEBANIA, plebanalis Saal A mother church, which 
has one or more subordinate chapels, Cowell. 

PLEBANUS. A rural dean; because the deaneries were 
commonly affixed to the plebania or chief mother church 
within such a district, at first commonly of ten parishes; but 
it is inferred from divers authorities, that cane was not 
the usual title of every rural dean, but only of such a parish 
priest in a large mother church, exempt from the jurisdiction 
of the ordinary, who had the authority of a rural dean com- 
mitted to him by the archbishop, to whom the church was 
immediately subject. Whartoni Ang. Sacr. Pa. 1, 569; Reg. 
Ecel. Christ. Cantuar, MS. See Dean, 

PLEDGE, plegius, may be derived from the Fr. pleige, 
Jfideijussor.| As pleiger aucun, i. e. fide jubere pro aliquo, to 
be surety for a person; in the same signification is plegius 
used by Glanvil, lib, 10, c. 5; and plegiatio for the act of 
suretyship, in the Interpreter of the Grand Custumary of 
Normandy, c. 60, 89, 90; Charta de Foresta, This word 
plegius is used also for frankpledge sometimes, as in the end 
of William the Conqueror's e set out by Lambard in his 
Archaionon, 125, ai these are called capital pledges. Kitch, 
10. See 4 Inst. 180, 

When writs were delivered to the sheriff to be by him re- 
turned into C. B., he was obliged, before the return, to take 
pledges of prosecution, which, when the fines and amerce- 
ments were considerable, were real and responsible persons, 
and answerable for those amercements. But when these be- 
came inconsiderable, only formal pledges were entered, viz. 
Jobn Doe and Richard Roe; and the statement of such 
formal pledges is now abolished by the Rules of Court of 
1832. 

PLEDGES or GOODS ror MONEY, &c. See Bail- 
ment, Pawn. There is also a pledge in law; where the law, 
without any special agreement between parties, doth enable 
aman to keep goods in nature of a distress, &c. 2 Comm. 
452, See Distress, 

PLEDGERY ox PLEGGERY, French, plegerie; Latin, 
plegiagium,| Suretyship ; an undertaking or answering for. 
‘Also the appellant shall require the constable and mares- 
chal to deliver his pledges, and to discharge them of their 
pledgery ; and the constable and mareschal shall ask leave of 
the king to acquit his pledges, after the appellant is come 
into his lists,” &c. Cowell. 

PLEDGING. See Bailment, Pann. 

PLEGIIS ACQUIETANDIS. A writ that anciently lay 
for a surety, against him for whom he was surety, if he paid 
not the money at the day. F. N. B. 187. If the party who 
becomes surety be compelled to pay the money, &e. he shall 
have his writ against the person who ought to have paid the 
same. And if a man be surety for another, to pay a sum of 
money, so long as the principal debtor hath any thing, and is 
sufficient, his sureties shall not be distrained by the statute 
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of Magna Charta ; if they are distrained, they shall have a 
aes writ on the statute to discharge them. Magna Charta, 
9 Hen. 3. c. 8. But if the plaintiff sue the sureties in C. B., 
where the principal is sufficient to pay the debt, whether the 
sureties may plead that, and aver that the principal debtor is 
sufficient to pay it, or whether they shall have a writ to the 
sheriff not to distrain in such a case, hath been made a ques- 
tion. New Nat. Br. 306. Itwas adjudged (Pasch. 43 Edw. 3.) 
that the writ de plegiis acquietandis lieth without any specialty 
showed thereof, as it has been held, that a man shall have an 
action of debt against him who becometh pledge for another, 
upon his promise to pay the money, without any writing 
made of it. New Nat. Br. 270, 304. 

But notwithstanding these old authorities, there seems now 
little doubt that a man may maintain’his action against the 
surety, as soon as the cause of action accrues, without any 
regard to the circumstances of the principal. And it hath 
been determined, that if a surety in a bond pays the debt of 
the principal, he may recover it back from the principal, in 
an action of assumpsit for so much money paid and advanced 
to his use, 2 T. R, 105. 

PLENA FORISFACTURA. A forfeiture of all that one 








hath, &e, See Forfeiture. 
PLENARTY. The abstract of the adjective plenus, and 


is used in common law in matters of benefices, where a 
church is full of an incumbent; plenarty and vacation, or 
avoidance, being direct contraries. Staundf. Preerog. c. 8. 
Jf. 82; stat, Westm. 2. c. 5. A clerk inducted may plead his 
atron’s title, and being instituted by the space of six months, 
is patron may plead plenarty against all common persons. 
Plowd, 501. Institution by six months, before a writ of 
quare impedit brought, is a good plenarty against a common 
person; but plenarty is no plea against the king, till six 
months after induction, Co, Lit. 119, 344. Plenarty for six 
months is not generally pleadable against the king, because 
he may bring quare impedit at any time, and nullum tempus 
occurrit regi; though if a title devolves to the king by lapse, 
and the patron presents his clerk by usurpation, who is in- 
stituted and inducted, and enjoys the benefice for six months, 
this is such a plenarty as deprives the king of his presenta- 
tion, 2J/nst. $61, And plenarty by six months after insti- 
tution is a good plea against the queen consort, although she 
claims the benefice of the king's endowment. Wood's Inst. 
160. Upon collation of æ bishop by lapse, plenarty is not 
pleadable ; for the collation doth not make a plenarty, by 
reason the bishop would be judge in his own cause; the 
bishop must certify whether the church is full or not; and 
his collation is interpreted to be no more than to supply the 
cure till the patron doth present; and it is for this cause a 
plenarty by collation cannot be pleaded against the right 
patron: but, by collation, plenarty may be a bar to any lapse 
of the acahbiteD and to the king, though it is no bar to 
the right patron, 6 Rep. 50; Co. Lit. 344; Cro. Jac, 207, 
Plenarty or not shall be tried by the bishop's certificate, 
being acquired by institution, which is a spiritual act; but in a 
quare impedit, the plenarty must be tried bya jury. 6 Rep. 49. 

By the common law, where a person is presented, insti- 
tuted, and inducted to a church, the church is full, though 
the person presented be a layman ; and shall not be void but 
from the time of the deprivation of the incumbent for his in- 
capacity. Count. Pars, Compan. 99. See Advowson, Parson, 
Quare Impedit, 

PLENE ADMINISTRAVIT. A plea pleaded by an ex- 
ecutor or administrator, where they have administered the 
deceased’s estate faithfully and justly before the action 
brought a them. See further, Executor, VI. 1, 2. 

PLE See Replevin. 

PLIGHT. An old English word, signifying sometimes 
the estate, with the habit and quality of the land; and ex- 
see to rent-charge, and to a possibility of dower. Co. Lit, 
221 b. 















PLURALITY. 
A kind of coarse woollen cloth. 








PLONKETS, 
1 Rich. 3. ¢. 8. ii 
PLOUGH-ALMS, eleemosyna aratrales.) Ancio dy, 
paid to the church for every plough-land. Mon, Angl- i. 
The plough-alms was a kind of oblation, being most © 
monly a penny for every plough, to be paid between 
and Whitsuntide. 2 Süll. 177. 
PLOUGH-BOTE. A right of tenants to take wood 
repair ploughs, carts, and harrows, and for making 
forks, &e. See 2 Comm. 35. 
PLOUGH-LAND. Is the same with a hide of land; 
a hide or plough-land, it is said, do not contain any eet 
quantity of acres; but a plough-land, in respect of rej 
the highway, was settled at 50/. a year, by the 7 & 8 



















ey 29, 

PLOUGH-SILVER. In former times was money PA 
by some tenants, in lieu of service to plough the lord's land 
W. Jones, 280. See Socage, Tenure. b 

PLURALITY, pluralitas.) Signifies the plural numbeit 
mostly applied to such clergymen who have more bene 
than one; and Selden mentions trialties and quadrall 
where one person hath three or four livings. Seld, Tit. 
687. pav- 

Plurality of livings is where the same person claims 
or more spiritual preferments, with cure of souls; in Wa 
case the first is void ipso facto, and the patron may pHi 
to it, if the clerk be not qualified by dispensation, &6 i 
the law enjoins residence, and it is impossible that the # 
person can reside in two places at the same time. 
Pars. Compan. 94. id 

By the canon law, no ecclesiastical person can hol 
benefices with cure simul et semel; but that upon taking ig. 
second benefice, the first is void ; but the Pope, by "st 
tion, did dispense with that law; and at first, 
had power to grant dispensations for pluralities; al 
abrogated by a general council, held anno 1273; am 
constitution was received till the statute 21 Hen. 8 44 

9 
Moor, 119. benefic 
e king 








































By 21 Hen. 8. c. 13, if any parson having one 
with cure, of the yearly value of 8l. or above, in th 
books, accept of another benefice with cure, and is ins 
and inducted, the first benefice is declared void i Syb 
there may be a plurality within the statute, and a plu 
the canon law. 2 Lutw, 1806. By 86 Geo. 3. è. 85 red t 
augmented by Queen Anne's bounty are to be consi 
benefices, benefici 
The power of granting dispensations to hold two Pet 
with cure, &c. is vested in the king by the aforesaid t 
and it has been adjudged, that a dispensation is not vain 
for a plurality, where the king presents his chapla 
second benefice ; for such a presentment imports aa 
tion, which the king hath power to grant, as si Ped b 
et 
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nary; but if such a chaplain be presented to a $i 
fice by a subject, he must have a dispensation, b 
instituted to it. 1 Salk, 161. 

The archbishop’s dispensation and king's confira 8 
gularly are necessary to hold pluralities; and the 7 rodut 
c. 13. ought to be construed strictly, because it M rm 
non-residence and plurality of benefices against thë 
law. Jenk. Cent. 272. fices 

A man, by dispensation, may hold as many bene? asl 
Sarei can get, and likewise so many with K: 
can get, all of them, or all but the last, being under 
of 8h pet annum in the king's books, if the persos, 
pensed withal be not incapable thereof, Yet if a 
is made to hold three benefices with cure, wheres 
is of the yearly value of 8l, the dispensation is vija thre’ 
it be in case of the king's chaplains, &c. who may here 
benefices with cure, above the value of 8l. a yeaty ™ 
of them is in the king’s gift. Hob. 148. each 
If there be two parsons of one church, and 
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h the entire cure of the parish, and their benefices be se- 
ly of the value of 81. per annum, if one dies, and the 
Can Succeeds, this is a plurality within the statute. Cro. 
An. 456. And though the act mentions instituted and in- 
cted, when one is instituted into the second church, the 
beoansation to hold two benefices comes too late, though he 
à afterwards inducted; for by institution the church is full 
le incumbent. 4 Rep. 79. 
y the statute, if the first benefice be of the value of 8l. a 
Sid oF more, by the acceptance of a second it is actually 
mika, all intents; but benefices under that value, being not 
in the statute, are only avoidable by accepting a second, 
not void on such plurality without a declaratory sentence, 
hel Mallor, Q. Imped. 104, In these cases it hath been 
doe ttt the value of livings, to make a plurality, shall be 
thoamited by the king's books in the First-fruits Offic 
tbe the court hath been divided whether the value should 
ime cc? as it was in the king's books, or according to the 
Salue of the living. 2 Lutw. 1301. 
he 59 Geo, 3. c. 40. secured spiritual persons in the pos- 
ion of benefices in certain cases which had occurred, 
‘thes being possessed of two benefices (under dispensation) 
i i ad afterwards, without previously resigning either of 
benefic 
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benefices, obtained a new dispensation to hold another 
such c> With one of their former benefices, by which means 
a born dispensation might have become invalid, and one 
goth of such benefices rendered void. 

tio p further, Advonson, Chaplain, Parson, Residence, Tax- 

eclesiastica, 

RIES, many times.) A writ that issues in the third 
after two former writs have been disobeyed, See 










quer, See Sheri 
or WOOL. A quantity of wool, containing 
orak, 3 Inst, 96. 

settan, INDING, The Scotch term for taking goods, &e. in 
iligo ots 08 by way of distress, Tt is defined to be “the 
ting ee (process) which the law hath devised for transfer- 
his he prop 

BB debt,” 









ies of poinding by attaching cattle trespassing. 
. 3. 0. 74. § 5; and tit, Distress. 

+ The 

eld more 
Secrecy, 


e party killed some opportunity 


AY per For this reason, offenders guilty of poisoning 
ot Son, were anciently judged to a severer punishment 

o Riepas fenders. See 3 Nets. Abr. 363. 
‘ard Roose (otherwise Cooke) was attainted of high 

‘the Bish for putting poison into a pot of pottage boiling in 
Shop of Rochester's kitchen, by which two persons 















Poisoned 5 and there was a particular statute made fi 
a hment, z. by the 22 Hen. 8. c. 9, it was enacted, 
urde Poul be boiled to death; and that in future wilful 

Wag PY Poisoning, should be adjudged treason; but this 
Mard yp CPealed by the general ape tion of the acts of Ed- 
Teagyy OA Queen Mary, repealing all new treasons. See 
























her to drink a poisonous liquor, 
ine, who afterwards drinks it in 
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of the felony is as much a principal as if he had been present 
when it was done. And so likewise all those seem to be, 
who are present when the poison was infused, and privy and 
consenting to the design; but persons, who only abet their 
crime by command, counsel, &c., and are absent when the 
poison was infused, are accessories only. 2 Hawk. P. C. 
c, 29. § 11. See further, Accessory, Homicide, 11. 

POLE. See Perch. 

POLEIN. Was a shoe sharp or picked, and turned up 
at the toe ; it first came in use in the reign of William Rufus, 
and by degrees became of that length, that in Richard the 
Second’s time they were tied up to the knees with gold or 
silver chains; they were restrained anno 4 Edw. 4, but not 
wholly laid aside till the reign of Henry VIII. See Malme. 
in Vit. Wil. 2. 

POLICE, not improbably from Tode, a city.) The term 
public police and economy is applied by Blackstone to signify 
the due regulation and domestic order of the kingdom; but 
is more generally applied to the internal regulations of large 
cities and towns, particularly of the metropolis, whereby the 
individuals of the state, generally speaking, or of any town 
or city within itself, like members of a well-governed family, 
are bound to conform their general behaviour to the rules of 
propriety, good neighbourhood, and good manners, and to be 
decent, industrious, and inoffensive in their respective situ- 
ations. See 4 Comm. c. 13. p. 162. 

The police of the metropolis (says an author who wrote 
on this subject with great accuracy, and after much research, ) 
is a system highly interesting to be understood; but a vast 
proportion of those who reside in the capital, as well as the 
multitude of strangers who resort to it, have no accurate 
idea of the peneiclos of organization which move so com- 
plicated a machine—establishing those conveniences and ac- 
commodations, and preserving that regularity which prevails 
in the particular branches of polices which may be EATA 
nated municipal regulations. These relate to paving, watch- 
ing, lighting, cleansing, and removing nuisances, furnishin 
water, the mode of building houses, the system establishes 
for extinguishing fires, and for regulating coaches, carts, and 
carriages, with a variety of other useful improvements tend- 
ing to the comfort and convenience of the inhabitants, See 
Colquhoun’s Treatise on the Police of the Metropolis. 

‘To administer that branch of the police which is connected 
with the prevention and suppression of crimes, twenty-six 
magistrates, namely, the lord mayor and aldermen, sit in ro- 
tation every forenoon, and take cognizance of all complaints 
within the ancient jurisdiction of the city of London. See 
London, 

Provisions were made to preventdepredations on the Thames, 
by the acts 39 & 40 Geo. 3. c. 87; 42 Geo. 3. c. 76; 47 Geo. 
5. st. 1. e 37; and 54 Geo. 3. c. 187, usually called the 
Thames Police Acts. And see 3 & 4 Wm. 4. c. 49. post. 

The duty of these stipendiary magistrates (in conjunction 
with the county magistrates) extends also to several judicial 
proceedings, where, in various instances, they are empowered 
and required to hear and determine offences in a summary 
way; particularly in cases relating to the customs and ex- 
cise, game-laws, pawnbrokers, labourers, and apprentices, 
&e. They act ministerially in licensing and regulating 
public-houses, punishing vagrants, removing the poor, &e. 
&c. And examine into complaints in criminal cases, capital 
and others, for the purpose of sending them to superior tri- 
bunals for trial. 

‘These extensive duties, and others, which it is to be wished 
these magistrates could perform towards the prevention of 
crimes, the author of the above treatise thinks would be 
much facilitated, by the establishment of a fund, from whence 
to bestow rewards on constables and others for detecting, 
and on accomplices for discovering, offenders, 

The following abstract of the Civil Municipal Regulations 
of the police of the metropolis above alluded to, and the 
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various statutes by which they are regulated, is extracted 
and corrected from the same author :— 

The metropolis having by degrees been extended so far 
beyond its ancient limits, every parish, hamlet, liberty, or 
precinct, now contiguous to the cities of London and West- 
minster, may be considered as a separate municipality; where 
the inhabitants regulate the police of their respective dis- 
tricts, raise money for paving the streets, and assess the house- 
holders for the interest thereof, as well as for the annual 
expense of watching, cleansing, and removing nuisances and 
annoyances. These funds, as well as the execution of the 
powers of the different statutes creating them, (excepting 
where the interference of magistrates is necessary,) are placed 
in the hands of trustees; of whom, in many instances, the 
churchwardens or parish officers, for the time being, are 
members ex officio; and, by these different bodies, all mat- 
ters relating to the immediate safety, comfort, and conveni- 
ence of the inhabitants, are managed and regulated; under 
the provisions of statutes made in the last and present reign, 
as well public as private, applicable to the metropolis in 
general, and to the various parishes, hamlets, and liberties in 

articular; former statutes for these purposes having been 
found inadequate. 

The 10 Geo. 2. c. 22. established a system for paving, 
lighting, cleansing, and watching the city of London; but 
the statute which removed signs and sign-posts, balconies, 
spouts, gutters, and those other encroachments and annoy- 
ances which were felt as grievances by the inhabitants, did 
not pass till the year 1771. The 11 Geo, 3. c. 29. contains 
a complete and masterly system of that branch of the police 
which is connected.with municipal regulations; and may be 
considered as a model for every large city in the empire. 
This statute extends to every obstruction by carts and 
carriages, and provides a remedy for all nuisances which can 
prove, in any respect, offensive to the inhabitants; and 
special commissioners, called commissioners of sewers, are 
appointed to ensure a regular execution. This statute is 
improved by 33 Geo. 3. c. 75, by which the power of the 
commissioners is increased, and some nuisances, arising from 
butchers, dustmen, &e. further provided against, 

Various acts are from time to time passed for local im- 
provements in streets, squares, docks, &e. 

In the city and liberty of Westminster also many new and 
useful municipal regulations have been made within the pre- 
sent century. The 27 Eliz, and 16 Car. 1. (private acts), 
divided the city and liberties into twelve wards, and appointed 
twelve burgesses to regulate the police of each ward, who, 
with the dean or high steward of Westminster, were autho- 
rized to govern this district of the metropolis. 

The 29 Geo, 2. ¢, 25, enabled the dean or bis high steward 
to choose eighty constables in a court leet; and the same 
act authorized the appointment of an annoyance-jury of 
forty-eight inhabitants, to examine weights and measures, 
and to make presentments of every public nuisance either in 
the city or liberty. The 31 Geo. 2. c. 17, 25. improved the 
former statute, and allowed a free market to be held in West- 
minster. The 2 Geo. 3. c. 21. amended by 3 Geo. 3. e. 23. 
extended and improved the system for paving, cleansing, 
lighting, and watching the city and liberty, by including six 
other adjoining parishes and liberties in Middlesex, ‘The 
5 Geo. 3. c. 13. 50; 11 Geo. 3. c. 22; and particularly 14 
Geo. 3. c, 90, for regulating the nightly watch and constables, 
made further improvements in the general system; by which 
those branches of police in Westminster are at present regu- 
lated. See also 44 Geo. 3. c. 61; 45 Geo. 3.¢.113; 46 Geo. 
3, c. 89; 48 Geo. 3, c. 137; 50 Geo. 3. c. 119; and 54 Geo, 
3. c. 154, under which many improvements have been made 
in Westminster, with a view to the convenience and dignity 
of the courts of justice and houses of parliament. 

In the borough of Southwark also, the same system has 
been pursued: the 28 Geo. 2. c. 9; 6 Geo. 3.c, 24; 11 Geo. 
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3.c¢. 17; and 44 Geo. 3. c. 86, having established a syst 
regulation applicable to this district of the metropolis, 
tive to markets, hackney-coach stands, paving, clean 
lighting, watching, marking streets, and numbering how 
and placing the whole under management of commissi 
In contemplating the great leading features of mum! 
regulation, nothing places England in a situation so SUP 
to most others, with regard to cleanliness, as the system 
the sewers; under the management of special commission 
in different parts of the kingdom; introduced so early # 
6 Hen, 6. c. 5, and organized by 6 Hen, 8. e. 10; 28 6 
¢.53 25 Hen. 8. e. 10, afterwards improved by 8 & 4 Edm 
¢.8; 1M. st. $.c,11; 18 Bliz.c.9; 3 Jac. 1.0. 14; TAR 
c. 10. See Sewers. oo 
Sewers being early introduced into the metropolis, 48 
as other cities and towns, in consequence of the ena 
system, eyery'offensive nuisance was removed throug) 
medium; and the inhabitants early accustomed to the 
tages and comforts of cleanliness. H- 
‘Another feature, strongly marking the wisdom and atti 
tion of our ancestors, was the introduction of water, 
supply of the metropolis, in the reign of King Jae 
1604, The improvements which have been since be ‘ia 
extending the supplies, i means of the New River, 
is the accession of the r 
oi 




















the ap 
immer 


24 Geo. 2. €. 43; 30 Geo. 2. c. 22; 7 Geo. 3. 6 # 
3. st. 2. ¢.27; which contain a very complete system © 
to this branch of police: by virtue of which all comp 
arising from offences under these acts are cognizable 
magistrates in a summary way. See also the provision 
3&4 Wm. 4. c. 79, post. ed 
The 34 Geo, 3. e. 65. established an improv! 
with regard to watermen plying 
this act was repealed, and the la 
Geo. 4, 0. 75. Watermen. spell 
Offences relative to the driving of cattle, us) by 
usually termed bullock-hunting, are also determinal A iit 
magistrates in the same summary way, under the aut ‘os 
21 Geo. 3. c. 67, by which every person is authori2 b; 
delinquents guilty of this very dangerous offence. , 
the 3&4 Wm. 4. c. 19. § 28, the penalties for this 
are increased. 
The last great feature of useful police to be hee 
ed, consists in the excellent regulations relative to 
projections and fires; first adopted after the fire kor: 
in 1666, and extended and improved by several statu 
that time down to the 14 Geo. 3. o. 78. This stati, 
all former acts, and besides regulating the mode 
houses in future, so as to render them ornamenta 
ous, and secure against the accidents of fire, estal 
useful rules for the prevention of this dreadful bar 
rendering it incumbent on the churchwardens 
engines and ladders; to fix fire plugs at convenieni gg in 
on all the main pipes in the parish; to fix a mAr 
street where they are to be found, and where there o p 
ready to open the plugs: rewards are also payable 
bringing the engines to a fire. See Fire. eby 
These outlines will explain, in some me al o 
means the system of the police in most of its 1 neo 
is conducted in the metropolis : to which it may 
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dd, that the beadles of each parish are the proper persons 
convey informations, in case of any inconvenience or nui- 
by which a stranger may have it removed. The city 
nd police magistrates, in their respective courts, if not im- 
mediately authorized to remedy the wrong complained of, 
Point out how it may be effected. 
By the Middlesex Police Act, 10 Geo. 4. c. 44, reciting that 
neces have increased in and near the metropolis, and that 
local establishments of nightly watch and nightly police 
“ive been found inadequate to the prevention of crime, his 
testy Was empowered to cause a new police office to be 
“tablished in the city of Westminster, and to appoint two fit 
"sons as justices of peace of Middlesex, Surrey, Herts, 
x, and Kent, to execute the duties of a justice of peace 
Mt the said office, and the said justices need not have any 
ification by estate: the said justices salary not to exceed 
The whole of the city and liberties of Westminster, 
Such parishes, townships, precincts, and places in Mid- 
ex, Surrey, and Kent, as are mentioned in the schedule, 
W be called the Metropolitan Police District, and a sufficient 
of weet of fit and able men, by the direction of a secretary 
State, shall be appointed as a police force for the whole 
Such district; and to have within the aforesaid counties 
wpPOwers and authorities of constables, and to obey all 
commands of the said justices, The said justices 
ke bject to the approbation of the secretary of state, 
orders and regulations for the government of the men, 
ra fesidence, classification, rank, arms, horses, &c. and may 
hend or dismiss any man for negligence of duty. Vic- 
ihor keepers of liquor-shops, harbouring or entertain- 
mle men during the time of their duty are subject to a 
i Y Of 54. The police force may apprehend all loose, 
and disorderly persons disturbing ais public peace, or 
they shall suspect of evil designs, or found between 
et and eight in the morning lying or loitering in any high- 
fy 84d, or other place, and not satisfactorily accounting 
themselves, and deliver such person to the constable at 
Nearest watchhouse in order to be secured till he can be 
Bht before a justice to be dealt with according to law. 
Person assaulting or resisting the police force in the 
tion of their duty, or aiding or assisting others so to 
‘t or'resist, shall forfeit 52 The constable at the watch- 
dars > if he deem it prudent, take bail from persons 
"ged with paltry misdemeanors, without warrant of justice, 
Pear before a justice at ten in the mornin, following, 
Majesty may appoint a “ Receiver for the Metropolitan 
of the istrict,” to receive all sums applicable to the purposes 
tig t3 Who shall give security, in a bond with two 
ite, OF such sum as the lords of the treasury shall direct, 
ie ned for faithful performance of his duty and the due 
ee of all monies paid him: and the receiver shall 
Sums received by him.to the Bank of England, and 
tala” out of the Bank all monies necessary for payment 
h ef wages, and allowances, as after mentioned, to the 
salace and all charges of carrying the act into execution, 
to yd Of the receiver shall not exceed 700/, and he shall 
e police force such salaries, wages, &c. and at such 
tho ay {8 One of the secretaries of state shall direct; and 
T ee extraordinary expenses as they shall have neces- 
and ted in apprehending offenders and executing the 
‘Shad further sums which a secretary of state shall 
Se be paid to them as a reward for extraordinary dili- 
fog COMPensation for wounds, or an allowance to those 
hall aon all other expenses which a secretary of state 
justig ct, to be paid for carrying the act into execution. 
of sigga, Peace or receiver, under the act, shall be capa- 
eive aA in the House of Commons; and no justice, 
Clection Person belonging to the police force shall vote at 
por Ke, member for Middlesex, Surrey, Hertford, 
ent, or for any city or borough within the police 
* Under penalty of 100d The watchmen and night 
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police already appointed in any parish, &c. are to continue to 
act till it shall be notified by the justices under the act that 
the new police is ready to take the charge of such parish, &e. 
The justices under the act, subject to the approbation of one 
of the secretaries of state, may order watch-boxes to be 
placed in the highways, &c. where convenient. As soon as 
the new police take charge of any parish, township, &c. the 
justices under the act may forthwith, subject to the approba- 
tion of a secretary of state, issue a warrant to the overseers 
of the parish, &c. commanding them, out of the money col- 
lected for relief of the poor, to pay the amount in the warrant 
for the purposes of the new police, or to levy such amount as 
part of the rate for relief of the poor in such parish, &c, 
and the overseers shall pay the amount to the receiver within 
forty days from delivery of the warrant; the sum not to 
exceed in any year eighipence in the pound on the full and 
fair value of all property rateable to the poor within the 
parish, &c. The overseers are to pay such money out of an; 
money in their hands collected for the relief of the poor, and, 
if no such money, shall levy the amount as part of the rate 
for relief of the poor, If the sum is not paid to the receiver 
within the time specified, the justices under the act may order 
a distress on the goods of the overseer. In case of neglect 
or default of the overseers, or in any case where a secretary 
of state shall direct, the justices under the act may appoint 
two or more persons to act as overseers in any parish, &e, 
for levying the money for the purposes of the act, Where 
messuages, &c. are occupied by ambassadors or public minis- 
ters, &c, the landlord shall be deemed the occupier and liable 
to the payment of the money due, under the act. An account 
of all monies received and expended under the act, is to be 
laid annually before both houses of parliament. The inhabit- 
ants and occupiers of all messuages, &c., not rated or rateable 
for the relief of the poor, shall be liable to contribute to the 
expenses of the act as if they were rated to the relief of the 
poor, the sum levied not to exceed eightpence in the pound. 
"he act provides the mode of assessing the money in such 
cases, and of appealing, &c. His majesty may order any 
parishes, &c. in the aforesaid counties, and within twelve 
miles of Charing Cross, to be added to the police district, 
which shall then be subject to all the provisions of the act. 

See the 3 Geo, 4. c. 55, and 6 Geo, 4. c. 21, which are not 
to be affected or altered by the above act. 

By the 3 & 4 Wm. 4, c. 49, intituled “ An act for the more 
effectual Administration of Justice in the office of a Justice of 
the Peace in the several Police Offices established in the 
Metropolis, and for the more effectual prevention of depreda- 
tions on the river Thames and its vicinity ;” and which act is 
to continue for three years; the police offices now established 
in the parishes of Saint Margaret Westminster, Saint James 
Westminster, Saint Mary-le-bone, Saint Andrew Holborn, 
Saint Leonard Shoreditch, Saint Mary Whitechapel, and Saint 
John of Wapping, in the county of Middlesex, and Saint 
Saviour in the county of Surrey, are continued; and the per- 
sons appointed to execute the duties of a justice of the peace 
at such police offices are to continue to execute the same at 
the said police offices, together with any other justice of the 
peace for the counties of Middlesex and Surrey who may 
think proper to attend. X , 

By § 2. one or more of the said justices so appointed shall 
attend at each of the said police offices every day from ten in 
the morning until eight in the evening, and at such other 
times and places as shall be directed by one of the secretaries 
of state, and two of the said justices shall in like manner 
attend together at each of the said offices from twelve at noon 
until three in the afternoon: provided, that no such attend- 
ance shall be given on Sunday, Christmas-day, Good-Friday, 
or any day appointed for a public fast or thanksgiving, unless 
in cases of urgent necessity, or when it shall be directed by 
such principal secretary of state, 

By § 5. a sufficient number of constables shall be em- 
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ployed, by the direction of the secretary of state, within the 
counties of Middlesex, Surrey, Essex, and Kent, and all 
liberties therein, 

By § 6. the justices appointed to the Thames police 
office, shall (subject to the approbation of a secretary of state) 
appoint, and employ any number of fit men, who, under the 
name of Thames Police Surveyors, shall have, within the 
counties and liberties aforesaid, the powers, privileges, and 
advantages of a constable, and shall direct and inspect the 


conduct of the constables attached to the Thames police | 


office, and of all persons employed in and about vessels in the 
said river Thames, or in or on the several creeks, docks, 
wharfs, quays, and landing places thereto adjacent, and shall 
have power to enter by night and day, into and upon every 
ship, or other vessel (not being then actually employed in his 
majesty's service) for the purpose of inspecting and directing 
the conduct of any constable stationed on board of any such 
vessel, and of inspecting and observing the conduct of all 
other persons employed on board of any such vessel in the 
lading or unlading thereof, and for the purpose of providing 
against fire and other accidents, and preserving peace and 
good order on board of any such vessel, and for the effectual 
prevention or detection of any felonies or misdemeanors. 

By § 7. the officers and patrols of Bow Street office are to 
act as constables. 

By § 9. the justices may appoint constables for special pur- 
poses: and by § 10. have power to punish constables for 
neglect of duty or other misconduct. 

By § 11. justices are to be allowed a salary of 8002. per 
annum. 

By § 12. no justice shall take fees but at the public office, 
Bow Street, and at the police offices, under the penalty of 
100/. Summons for persons to appear at any place without 
the limits specified in this act, are EARTE void. 

§ 15. directs a table of fees to be hung up in each office. 

By § 22, fairs held without lawful Hathotity within ten 
miles of Temple Bar may be inquired into, and if declared 
unlawful, esti &c. to be removed; but on. entering into 
recognizance, question as to right of title to fair may be tried 
in the King's Bench. 

By § 23. no shop, or place of public resort where ready- 
made coffee, tea, or other liquors are sold or consumed within 
the city of London or the liberties thereof, or the limits of 
the bills of mortality, or within any of the parishes herein- 
before mentioned, shall be kept open after eleven at night 
during any part of the year, nor open before the hour of four 
in the morning between Lady Day and Michaelmas, or before 
five in the morning between Michieltaaslitcl Lady Day; and 
that no shop, room, or place of public resort where any re- 
freshments or any liquors not subject to any duties of customs 
or excise are consumed within the city of London and the 
liberties thereof, or within the said limits and parishes, shall 
be kept open after one in the morning or before five in the 
morning, under a penalty not exceeding 10/. 

§ 24. prohibits the blowing of horns, for the purpose of 
hawking, selling, or distributing any article whatsoever, under 
a penalty not exceeding 40s. 

25. Negligence or wilful misbehaviour of drivers of 
carriages, &e. in the streets or highways, may be punished 
by a penalty not exceeding 40s.; and the parties may be 
further ordered to pay a compensation for hurt or damage 
not exceeding 5l. 

§ 26. empowers the court of aldermen, or two justices, to 
regulate the route and conduct of persons driving stage 
carriages, cattle, &c. during the hours of divine service. 

By § 29. any person within five miles of Temple Bar, 
keeping or acting in the management of any premises for the 
purpose of fighting or baiting of bears, cock-fighting, baiting 
or fighting of badgers or other animals, shall, on conviction, 
forfeit any sum not exceeding 5l., and in default of immediate 
payment be liable to be imprisoned and kept to hard labour 
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for any time not exceeding two months, unless the 
shall be sooner paid. s 
By § 81. constables, &e. may apprehend any sus] 
person or reputed thief in any public place, or in any 
house, &c,, and convey him before a justice, who, if he 
just ground, may deem him a rogue and vagabond, under © 
5 Geo. 4. c. 83. P 
By § 35. the Thames police surveyors having just cau 
suspect felony may enter on board vessels and take Up 
pected persons. 

By § 36. unlawful quantities of gunpowder may be ° 
on board of vessels. 
By § 37. boats or carriages having stolen popi i 
searched and detained, and persons suspected of having 

goods may be taken before a justice. 

By § 38. on information that there is reasonable cause 
suspecting that any goods, &c. have been unlawfully Ol 
ed, and are concealed, a justice may, by special warti 
authorize any Thames police surveyor, or constable, to seati 
houses, &e, and to break open doors, &c. 
















guilty of a misdemeanor; and the possession of the 
shall be deemed the possession of employer. 

By § 40. framing a false bill of parcels to escape d 
deemed a misdemeanor. 

By § 41. any person found in or upon any cana 
warehouse, wharf, &c, and unlawfully possessing ins! 
for procuring and carrying away wine, &c. shall be d 
guilty of a misdemeanor. 

§ 42. declares breaking, &e, packages, with a 
the contents may be spilled, a misdemeanor ; 
wilfully letting fall articles into the Thames, or 2 
&c. with fraudulent intention, is deemed a misdemeanor 

By § 44, for offences declared misdemeanors, and for 
no penalty is appointed, offenders shall forfeit not exe? 
5l, or be imprisoned (with or without hard labour). op t 

By § 49. disputes about wages for labour done 19 py 
river, &c. (except by Trinity ballast-men) may be je 
justices, provided the sum in question does not exe! a 
but by § 50. nothing therein contained shall author! 
justice, except the lord mayor, aldermen, and recorder © 
city of London for the time being, to hear and deter”, gh 
complaints in respect of employment or work ot of 
city of London, or the suburbs thereof, or on bow 
ship, or other vessel, on the north side of the rivets 
the tower of London and the western extremity 


Temple. KE 
POLICY OF ASSURANCE, or Insurance, ie 
poliza, i, e. schedula et assecuratio.] An instrument 
into by insurers of ships and merchandise, &e. to mero 
obligatory for the payment of the sum insured, in cas %17 
Merch. Dict. See Insurance. pe 
POLLARDS, or Pollengers, Such trees as, 
usually cropped, therefore distinguished from timi 
Plond. 469, = oe d from one inde 
POLL. A deed poll is distinguished from one eq, 
the latter bein, polled or shaved quite even, See od ag 
NES hera iaaio Jurors are excepte Sae 
it is called a challenge to the polls. Co. Lit. 156+ ‘ly 
POLL-TAX. A tax formerly not unfrequently 
by the head on every subject according to theif 
ranks. See Taxes. a ia 
POLYGAMY, polygamia.] The having 4 P 
wives or husbands at once. See Bigamy. ap 
PONDUS, poundage; which duty, with that 
was anciently paid to the king according to the 
measure of merchants’ goods. Cowell. | ,ppainte 
PONDUS REGIS. The standard weight @PP ight, 
our ancient kings. And what we now call troy 
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Pondus regis, or le roy weight, with the scales in equilibrio: 
ereas the aver du pois was the fuller weight, with a declin- 
B scale. Cowell. See Troy Weight, Weights. 

‘ONE, A writ whereby a cause depending in the county, 
Other inferior court, is removed into the isbn Pleas; 
Sometimes into the King’s Bench: as when a replevin is 
by writ out of Chancery, &e. then if the plaintiff or de- 
dant will remove that plea out of the county-court into 
The or K, B. itis done by pone. F.N., B. 4,69; 2 Inst. 339, 
and 










writ pone lies to remove actions of debt, and detinue, 
ind formerly writ of right, nuisance, &c. New Nat. B. R. 
pone to remove causes is of this form: “ Pur at the 
ion of A, B, before our justices at Westminster, [the day, 
the plea which is in your court by our writ, between the 
A. B. and C. D. of, &c. and summon the said C. that he 
then there to answer the said A. &c.” ‘This form is only 
t Plicable to the Common Pleas; but if the writ of pone be 
w move a cause into K. B, it should be worded thus: 
at the petition of, &c, before us, wheresoever, &e, the 
i &e,” 


ke, 












B. 165, 
See Jury. 

ito; V A writ commanding that 

ONT be bailed in cases bailable. Reg. Orig. 133. 

th ENDUM SIGILLUM AD EXCEPTIONEM. A 
ion, Which justices are required to put their seals to ex- 
ns, exhibited by defendant against the plaintiff's e 






tog? Verdict i ceedings before them, accor 
the, » or other proceedings before » according 
ne statute Westm. 2.13 E. 1, st. Lec. 81. See Bill of Ex- 


tions, 
PONE PER VADIUM. See Pone: 
tity LAGE, pontagivm.] A contribution towards the 
lmao ance, or re-edifying bridges. Stat. Westm. 2. c. 25. 
Bass 80 signify toll taken to this purpose of those who 
25, er bridges, 1 Hen. 8.¢..9; 22 Hen, 8.0.53 39 Eliz. 
Poy pee, Lrinoda Necessitas, 

TIBUS REPARANDIS. A writ directed to the 
j Se requiring him to charge one or more, to repair 
Be to whom it belongeth. Reg. Orig. 153, See 
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motherless ; poor under sickness, and persons who are idiots, 
lunatics, lame, blind, &¢c,—these the overseers of the poor are 
to provide for. 

2dly, Poor by casualty; such as house-keepers, decayed 
or ruined by unavoidable misfortunes: poor persons over- 
charged with children ; labourers disabled; and these, having 
ability, are to be set to work; but if not able to work, they 
are to be relieved with money. 

Brdly, Poor by prodigality and debauchery, also called 
thriftless poor; as idle slothful persons, pilferers, vagabonds, 
strumpets, &c. who are to be sent to the house of correction, 
and be put to hard labour, to maintain themselves; or work 
is to be provided for them, that they do not perish for want; 
and if they become impotent by sickness, or if their work 
will not maintain them, there must be an allowance by the 
overseers of the poor for their support. Dalt. e. 73. § 35. 

The law not only regards life and member, and protects 
every man in the enjoyment of them, but also furnishes him 
with every thing necessary for their support. For there is 
no man so indigent or wretched, but he may demand a supply, 
sufficient to all the necessities of life, from the more opulent 


part of the community, by means of the several statutes 
enacted for relief of the poor. 


1 Comm. 131. 





And by 15 Rich. 2. c. 6; 4 Hen. 4. c. 12, impropriators 
were obliged to distribute a yearly sum to the poor patishion- 
ers, and to keep hospitality. (See Parson, Appropriators.) 
By 12 Rich. 2, c. 7; 19 Hen. 7. e. 12, the poor were 
directed to abide in the cities and towns wherein they were 
born, or such wherein they had dwelt for three years: which 
seems to be the first rudiment of parish settlements. 

No compulsory method, however, was marked out for the 
relief of the poor, till the 27 Hen, 8. e. 25, under which 
provision was ordered to be made for the impotent poor.— 
Before that time, the monasteries were their principal 
resource ; and among other bad effects, which attended these 
institutions, it was not perhaps one of the least, (though fre- 

uently esteemed quite otherwise,) that they supported and 
fed a very numerous and very idle poor; whose sustenance 
depended upon what was daily distributed in alms at the gates 
of the religious houses. But upon the total dissolution of 
these, the inconvenience of thus encouraging the poor in 
habits of indolence and beggary, was q{tichly felt throughout 
the kingdom; and abundance of statutes were made in the 
reign of King Henry VII, and his children, for providing 
for the poor and impotent; which, the preambles to some of 
them recite, had of late years greatly increased. These 
poor were principally of two sorts; sick and impotent, and 
therefore unable to work; idle and sturdy, and therefore able, 
but not willing to exercise any honest employment. To 
provide, in some measure, for both of these, in and about 
the metropolis, Edward VI. founded three royal hospitals ; 
Christ's and St, Thomas's, for relief of the impotent, through 
infancy or sickness; and Bridewell, for the punishment 
and employment of the vigorous and idle, But these 
were far from being sufficient for the care of the poor 
throughout the Pb at large: and therefore, after many 
other fruitless experiments, by 43 Eliz. c. 2. overseers of the 
poor were appointed in every parish; whose office and duty 
are principally these: Ist, to raise competent sums for the 
necessary relief of the poor, impotent, old, blind, and such 
other being poor, and not able to work, and them only; and, 
2dly, to provide work for such as are able and cannot other- 
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wise get Suomen: but this latter part of their duty, 
which, according to the wise regulations of that salutary 
statute, should go hand in hand with the other, is now most 
shamefully neglected. 1 Comm. c. 9. pp. 859, 460. 

‘The learned commentator then proceeds to state the evils 
arising from what he considers as a deviation from the original 
purpose of the poor laws, by accumulating all the poor in 
one workhouse; a practice which he condemns as destructive 
of the industry and domestic happiness of the poor. He also 
reprobates the subdivision of parishes ; the plan of confining 
the poor to their respective districts; and the laws passed 
since the Restoration; as having given birth to the intricacy 
of our poor laws, by multiplying and rendering more easy the 
methods of gaining settlements: and, in consequence, creat- 
ing an infinity of expensive law-suits between contending 
neighbourhoods, concerning those settlements and removals, 
He then proceeds to state the general heads of the law relative 
to the settlement of the poor; which, he truly observes, by 
the resolutions of the courts of justice thereon, within a 
century past, are branched into a great variety. ‘ And yet,” 
he concludes, “ notwithstanding the pains that have been taken 
about these laws, they still remain very imperfect, and inade- 
quate to the purposes they are designed for: a fate that has 
generally attended most of our statute laws, where they have 
not the foundation of the common law to build upon. When 
the shires, the hundreds, and the tithings were kept in the 
same admirable order in which they were disposed by the 
great Alfred, there were no persons idle, consequently, none 
but the impotent that needed relief: and the 43 Eliz. c. 2. 
seems entirely founded on the same principle, But when 
this excellent scheme was neglected and departed from, we 
cannot but observe, with concern, what miserable shifts and 
lame expedients have from time to time been adopted, in 
order to patch up the flaws occasioned by this neglect. There 
is not a more necessary or certain maxim, in the frame and 
constitution of society, than that every individual must con- 
tribute his share, in order to the well-being of the community ; 
and surely they must be very deficient in sound policy, who 
suffer one half of a parish to continue idle, dissolute, and 
unemployed; and at Jength are amazed to find that the in- 
dustry of the other half is not able to maintain the whole.” 
1 Comm. c. 9. ad finem. 

‘The poor laws have been most materially altered by a recent 
statute (4 & 5 Wm. 4. c, 76.), under which a board of commis- 
sioners has been appointed to carry the act into execution, 
These commissioners are invested with very extensive powers, 
which will be hereafter noticed, Several heads of settlement 
have been altogether abolished; but as all settlements gained 
previous to the passing of the act, (14th August, 1834,) with 
the exception of those acquired by estate, or by apprentice- 
ship in the sea service, are unaffected by the alteration, it is 
aN Ecay to be acquainted with the old law, The out- 
line therefore of the latter, contained in the former edition of 
this work, will still be preserved, and will be followed by an 
abstract of the principal provisions of the late statute, 

In Scotland the poor are distinguished into tbe idle and 
the infirm. Several acts have been made for the punishment 
of sturdy beggars and vagabonds, by whipping and burning 
in the ear. Those who from age or infirmities are unable to 
maintain themselves, are maintained by a tax levied on the 
parish.—Birth is the original rule of settlement; but which 
may be superseded by three years’ continued residence in any 
other parish. The collection and management of the poor's 
fund, is placed in the Heritors and Kirk sessions, In parishes 
where a sufficient fund cannot be raised for all the poor, 
either by taxation or voluntary contribution at the church- 
doors, the magistrates are authorized to give them badges as 
a warrant to ask alms within the limits of their parishes. 
See Bell's Scotch Dict. 

In Ireland, by the Irish Act 11 & 12 Geo. 3, c. 30. a cor- 
poration is erected in every county, county of a city and 
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town, of which the bishop and member of parl 
presiding members: and who are empowered to relieve 
parish vagabonds, to apprentice children, &c. with great dh 
cretionary powers, which are varied and enlarged by 5 
subsequent acts, as well local as general. 


I. Of Ovenseens or THe Poor. 
1, Their Appointment. 
2. Their Accounts. 
8. Their Indemnity and Punishment. 


Il. Of Poor-Rares. 
1, What Persons and Property are liable to. 
2. The Manner and Purpose of raising them. 
3. Of Appeals against and of Quashing Rates. 
4, How to be levied; and of rating in Aid. 


1. Of relieving and maintaining the Poor. 
2. Of Relations maintaining each other. 


IV. Of the Surriumencs of Poor People, 
1. By Birth. 
2. By Parentage. 
3. By Marriage. 
4. By Residence, in particular Cases. 
5. By renting a Tenement, 
6. By Payment of public Taxes. 
7. By serving an Office, 
8. By Hiring and Service, 
9. By Apprenticeship, 
10. By Estate. 
V. Of Ce 
VI. Of the Removal of Poor Persons. 


VII. The recent Statute (4 § 5 Wm. 4, 0.76.) 
1. The Provisions relating to the Commissioners 
the assistant Commissioners. 
. General Rules for the management of the PON 
. As to Workhouses. 
. Of Uniting Parishes, 
j. As to Overseers, dc. F 
As to Relief and by whom to be administered 
As to the Liability of Relations. 
8. The Provisions repealing, altering, or 4 
Settlements. 
9. As to illegitimate Children, ls 
10. Regulations touching Removals and Appa: 


I. 1, Tue Cnurcnwarpexs of every parish, a gi 
three, or two substantial householders there, shall bë 
nated yearly in Easter-week, or within a month after e 
under the hands and seals of two justices of the con 
be overseers of the poor of that parish, 43 Elis, & 
By the 54 Geo. 3. c. 91. the appointment of ov 
shall be made on March 25 yearly, or within fourteen 
after. Jens 
‘The words substantial householders are to be uni 
relatively. 2 T. R. 395. f 
In the counties of Lancashire, and others speci 
any other counties, where the parishes by reason 0 


Il. 





















ship or village within such county. 13 & 14 Car. 2: 
This statute extends to towns and villages, 

places, as well as within parishes; and, by an eq! 
struction, to all counties, though not name 
An appointment of one overseer only for a to 
the statute requiring at least two, 2 Hast, 168. 

If any overseer so appointed shall die, or remove, 
place, or become insolvent before the expiration be e 
two justices, on oath made thereof, may ap] ES Geo 
his (en until new overseers are appointed. 1 

88. § 3, 
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The mayor and magistrates of every city, being justices of 
Peace, shall have the same authority within hee 
Jurisdictions as is given to two or more justices of the 
Peace, 43 Eliz. c. 2. § 8.—If any parish happen to extend 
more counties than one, or part to lie within a city, and 
Part without, the magistrates of the city and justices of the 
jeunty shall only intermeddle in so much of the parish as 
s within their several jurisdictions respectively; but the 
‘Gutchwardens and overseers of such parish shall never- 
less duly execute their office, without dividing themselves, 
ee places within the said parish, § 9. If in any place 
dias be no nomination of overseers, every magistrate in the 
Mvision, and every mayor, alderman, and head officer of the 
ti ration where the default shall happen, shall forfeit 5l, 













BY 59 Geo. 3. c. 12. § 6. persons assessed to the poor-rates 

Tesident out of the parish (but within two miles of the 
k ich) may be appointed overseers ; and by § 7. of the same 
t assistant overseers may be nominated by the parish, in 
istry, with a yearly salary, who shall receive their appoint- 
ht under the hands and seals of two justices. 
ae appointment must expressly state that the persons 
nual in it are appointed “ Overseers of the Poor.” Tt 
‘thy t also state that they are “substantial householders 
“jer” that is, within the parish; and the county in which 
© parish lies must be named, An appointment to a pre- 
t is not good; but an appointment to a hamlet is: the 
*Phointment need not state the justice to be of the division, 
paat one of the justices is of the quorum. 26 Geo, 2 


nite Appointment of overseers must be under the hands 
ITA of two justices, pursuant to the direction of the 
liz, ©, 2; and therefore it cannot be made by the sessions, 
Y the mayor of a corporation, conjointly with the justice 
County; Dut if there should happen to be only one jus- 
‘ter ä county, perhaps he alone may appoint, It is how- 
“and completely determined that the two justices must sign 
iti Cal the appointment in the presence of each other, for 
‘Hot merely a ministerial but a judicial act wherein the 
cine are to exercise their discretion. 3 7. R, 88. 
vided appointment, though made on a Sunday, is good, pro- 
ifya it be within Easter-week, or within a month after; but 
prin’ Sunday be Easter Sunday, the court will take it to be 
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‘the “facie clandestine and bad; but it will be good unless 
idese llusion be made to appear, although Sunday is con- 
Oren âs an improper day for making an appointment of 
to, “88. An order also, appointing overseers in obedience 
damus, is good, although made above a month after 
ï So also an appointment of an overseer for the year 
eed will be underntoodlto be for the averseer's year. 
778, 
sons, of whatever age or sex, are primd facie liable 
t tthe? Unless they can show some legal exemption to ex- 
‘ee, p CM Out of it. That a woman may be appointed over- 
hy pte 2 T, R. 895. Tt is said that all peers of the realm, 
M of their dignity ; clergymen, by reason of their 
iam embers of parliament, by reason of the privileges of 
daent; and attornies, by reason of the necessity of their 
mce at Westminster Hall,—are exempted from being 
.©Verseers, even where there is a special custom in 
Nish for every inhabitant to serve : it is admitted that 
on, 8 barristers also have the same privilege for the like 
* The clerk of the treasury of the Court of Common 
ne held not compellable to serve the office of overseer, 
Personal that office being incompatible with his necessary 
Attendance on the court, Ma parte Jefferies, 6 Bing. 
be qi os also been held that an alderman of London ought 
neq “barged from serving parish offices, on account of 
Penggen: » on the duties of the corp 
Ons al y attendance on the duties of the corporation, 
so of particular professions and descriptions are 


Ped, by divers statutes, from serving the office of over- 
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seer. The president and members of the College of Phy- 
sicians, in London. 32 Hen. 8. c. 40. Surgeons, being free- 
men of the Corporation of Surgeons, in London, for so long a 
time as they shall practise. 18 Geo. 2. ¢.15. And itis said that 
surgeons in general are exempted by special custom at com- 
mon law. Apothecaries, free of the Apothecaries’ Company, 
and every person using and exercising the said art, who has 
served as an apprentice to it for seven years, while they prac- 
tise. 6 & 7 Wm. 3. e. 4. Dissenting ministers, who shall 
conform to the directions of the Toleration Act; 1 W., § M. 
c. 18; and dissenters in general, are allowed to serve the 
office by deputy. See Dissenter. Soldiers serving in the militia 
during the time of service, 26 Geo, 3. c. 107. § 193. And 
perhaps it may be considered that those who are exempted 
from serving AOT a terre ne 9 exempted 
from serving the office of overseer, See Churchwarden. It 
has also been said, that persons who are only occasional resi- 
dents in a parish ought not to be appointed : and it seems 
clear that absentees, or persons who do not reside, but only 
hold land in the parish, cannot be chosen. But it is settled 
that a woman, or a justice of the peace, or an officer upon 
half-pay, may be appointed, if there are no other more sub- 
stantial or proper persons in the parish, who are eligible to 
the office. But, unless there is a positive exemption, the 
justices have a discretionary power to appoint such per- 
sons in the parish as they think most proper to execute the 
office. 

It seems to be settled that no overseers can be appointed 
for any place that is not, in contemplation of law, a vill; 
and therefore, if a place that is extra-parochial come within 
the notion of a vill, overseers may be appointed for the 
purpose of obliging the inhabitants to provide for their own 
poor. But it is a subject that has been much litigated what 

ind of place shall be so considered, Coke describes a vill 
thus: “ Villa est ex pluribus mansionibus vicinata ;” and it 
seems to be taken generally, that wherever there is a con- 
stable, the place over which he presides shall be considered 
a township. It has been determined, that a place consisting 
of two houses, or of a castle and an ale-house, or of a capita 
mansion house, and three keepers’ lodges in the parish ad- 
joining, though the lodges were converted into farms, were 
not vills, The number of houses, however, or the size of 
the place, is not the only distinguishing feature of a vill; for 
where a place consisted of a capital mansion house, and a 
large farm house thereto belonging, of the yearly value of 
200l., and also of three other large farm houses, with three 
other farms, the court refused to grant a mandamus to appoint 
overseers, because it did not appear that the place had ever 
had a constable, or even been reputed to be a vill, So also 
it has been determined, that the sites of ancient cathedrals, 
colleges, and inns of court, are extra-parochial; and not 
being vills, either legally or by reputation, cannot have over- 
seers appointed to them. But if an extra-parochial place be 
a vill by reputation, it may have overseers appointed, although 
it consist only of a mansion house and a farm house, occu- 
pied by différent persons, and the property of one; and 
where the sessions, on an appeal from an appointment of 
overseers, adjudge the place to be a vill, this is conclusive ; 
for then it is perfectly immaterial of what number of houses 
or persons it consists; but if the sessions set forth the facts 
upon which their judgment is founded, the Court of King's 
Bench will consider whether they have rightly concluded the 
place to be a vill. 

The justices cannot appoint more than four overseers for 
any parish, unless the parish be divided into two or more 
divisions or townships, each separately maintaining its own 
poor. After an appomtment of four overseers by magistrates 
at one meeting, the magistrates are functi officio ; and no other 
magistrates can afterwards, upon a claim of exemption by one 
of the persons so appointed, appoint another in his place ; 
but tho party must appeal to the sessions to get his discharge ; 
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and such objection to the second appointment may be dis- 
closed to the Court of K., B. on affidavit upon the removal 
of the appointment thither by certiorari, and the court will 
thereupon quash the appointment. 2 Last, 244, 

The justices ought not to appoint separate overseers for 
distinct parts of a parish, under 13 & 14 Car, 2. c. 12. unless 
such separate appointments are necessary; and this neces- 
sity can only be evinced by the inability of a parish to reap 
the benefit of the 43 Eliz. c.2; of which inability the cir- 
cumstances of a township having for sixty or seventy years 
had separate overseers, and maintained its own poor, inde- 
pendently of the parish at large, is pregnant evidence ; and 
therefore, where a parish consists of several townships, some 
of which have immemorially maintained their own poor, the 
court will grant a mandamus for the appointment of separate 
overseers for the remaining townships. And when a parish 
is thus divided into separate townships, each township is to 
be considered as a distinct parish. But it is decided that a 
parish shall not be thus iad unless the sessions find it as 
a fact that the parish could not reap the benefit of the 43 Eliz. 
c. 2; and this in a case where the parish had immemorially 
been divitled into two separate districts, making separate 
rates which were afterwards blended together, and divided 
in certain Bro ROrOns y and there had been more than four 
overseers, and a constable for the hamlet part of the parish. 

The two districts of which a parish consisted had from 
48 Eliz. down to the 13 & 14 Cay, 2. maintained their poor 
jointly, and at the time of passing the act 13 & 14 Car. 2. 
c, 12. agreed to separate in the maintenance of their poor, 
and that separate overseers should be appointed, upon con- 
dition that the rateable property in the parish, whether situ- 
ated in the one or the other district, should be rated where 
the occupiers resided. In consequence of that agreement 
they had ever since uniformly maintained their own poor 
separately, and had had separate overseers, constables, &c. 
Held, that this clearly showed that the parish, at the time of 
the agreement, could not reap the full benefit of the statute 
of Eliz.; and that therefore the separation of the two dis- 
tricts was valid, and that an appointment of overseers for 
the whole was now bad. Held, also, that the agreement con- 
sisted of two distinct parts, and that the invalidity of the 
latter part, as to rating property not situate within the dis- 
trict rated, did not affect the question on the former part. 
2 B. § A. 157. 

By 59 Geo, 3. c. 95, after reciting that various towns cor- 
porate, or franchises, situate within one or more parish or 
parishes, and not being co-extensive therewith, have hereto- 
fore, for a long time, been separately assessed (assessed sepa- 
rately) from the parish in which nae are situate ; and that 
overseers of the poor for such town or franchise have been 
appointed distinct and apart from the overseers for the parish; 
that such assessments and appointments have, in some cases, 
been made without sufficient authority ; it is enacted that all 
such separations of towns corporate, or franchises, from the 
parish or parishes in which they are situate, and the separate 
appointment of overseers, shall be deemed lawful to all intents 
and purposes, as if they had taken place under the authorit 
of the 43 Eliz. c. 2; unless where it shall appear that such 
Separation commenced within sixty years before the act. 

See now post, VIT., as to the uniting of parishes. 

Persons aggrieved by any thing done or omitted by the 
churchwardens or overseers, or the two justices, may, on 
giving reasonable notice to the churchwardens, &c. appeal to 
the next general or quarter sessions; and if it statlisritan 
to the sessions that reasonable notice were not given, they 
shall adjourn it to the next quarter sessions, and then and 
there finally determine the same, giving reasonable costs, &c. 
17 Geo. 2. 0, 38. § 4, See Sessions. 

‘The appointment cannot be removed into the court of K, B, 
before the time for appealing is expired, for it would deprive 
the party of his right of appeal, This appeal may be made 
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as well by the parishioners as by the persons who aré 
pointed overseers. 3 T. R. 38. 
The manner of appointing assistant overseers, 
with their duties, is prescribed and limited by the 59 
c.12. They are to be elected by the inhabitants in 
assembled : their number is not restricted, and no qu! 
tion is required except that of being discreet persons. 
2. It is provided that overseers shall, within four ¢ 
after the end of their year, and after other overseers non 
nated, make and yield up to two justices true and bees 
counts of all monies by them received, or rated and asse 
and not received ; and also such stock as shall be in their h 
or in the hands of the poor to work ; and of all other 
concerning their office; and pay over the balance to 
ceeding overseers, 43 Eliz, c. $, § 2, The succeeding 0 
seers may, by distress, levy the sums of money oF 
which shall be behind upon ‘any account so made; in 
of distress the offender may be committed to the commit 
gaol until payment of the arrears; two justices may COM 
overseers, who shall refuse to account, until they ma 
true account, and pay over the balance in their hands. 
‘The overseers shall not bring into their account any 
ney given to the relief of a poor person not registered mi 
parish books as a person entitled to receive collections, © 
pain of 5l. 19 Geo. 1. c. 7. § 2 2 
The overseers shall, within fourteen days after other 0' 
seers are appointed, deliver in to such succeeding overs 
a true and just account, in writing, fairly entered in a © 
or books to be kept for that purpose, and signed by the 0 
seers ; such account to be verified on oath before one 
who shall sign and attest the caption of the same at tl 
of the account ; and the overseers shall deliver over ©) 
stock and pay the balance remaining in their hands to 
successors ; these books of account to be carefully prese: mes 
in some public place, and to be open at all seasonable 
to the inspection of any person assessed, and copies thti 
delivered if required. 17 Geo. 2. c. 38. § 1. If any ovi 
seer shall refuse or neglect to account and pay the bat, 
as aforesaid, two justices may commit such overseer Ki ers 
complies. § 2. If an overseer shall remove, he 7 nce 
viously, deliver accounts and papers, and pay the Pipan 
aforesaid to the churchwarden or other overseer? an 
overseer shall die, his executors or administrators 3 
thin forty days after his decease, deliver all things Cong 
ing his office to the churchwarden or other overseer, Apig 
the balance out of assets, before any of the other del 
paid and satisfied. § 3. The succeeding overseers MY pih 
arrears of rates due to their predecessors, and OU4% f 
money reimburse to their predecessors sums ope i 
the use of the poor, and which are allowed to be due 
upon their accounts. § 11. 
Py 50 Geo. 3. ¢. 49, in all cases when any such account 
required to be made under 17 Geo. 2. it shall be su? 
by the churchwardens and overseers to two justices “ es mi 
cial sessions within the 14 days; and such Bee 
examine into the matter of such account, and adn 
an oath to the party as to the truth thereof, and may « 
charges ; whit account shall be signed by sue’ 
overseers and churchwardens neglecting or refusing © 
up, submit, or verify, such accounts, or to deliv 
their successors, within ten days, any goods, &c. ™ 
in their hands, shall be committed to gaol until om 
and upon neglecting to pay over within fourteen bir: 
in their hands, it shall be levied by distress and $ her till pay” 
goods; and in default of distress, shall be committi i 
ment. Parties aggrieved may appeal to quarter 
§ 2, 3. Saving the rights of magistrates of cor) 
§ 4. This act not to extend to places exempti 
counting under former acts. § 6. 
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The provisions of this latter act are not & e; and if 


lieu of those in 17 Geo. 2. but are cumula! 
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Tce refuse to deliver in such accounts to his successor 
aain fourteen days, he may be committed by two justices 
refusal. 16 Last, 374, 
after an order made by the justices under the act 50 
+ 3. confirmed on appeal, the overseers refuse to pay such 
the acè the magistrates may, upon the application of one of 
Succeeding overseers, issue a warrant to levy the same, 
Pugh the rest of the parish officers refuse to concur in 
a application, 2 M. § S. 343. 
pie Court will not, upon removal of an order of sessions 
Wing overseers’ accounts, which is good upon the face of 
g I Into the merits of those accounts upon affidavit, 2 M. 
F Te See Rew v. Glyde, ib. n. 
he pe authority given by the 43 Eliz, c. 2. to commit, upon 
Hon-delivery of the account within the time limited, ex- 
only to overseers, and not to churchwardens ; and if 
tter are committed for a default, as overseers, they 
so named, The power of stating and allowing the 
its at the end of the year must be executed by the jus- 
themselves, for they cannot delegate any other person to 
this office. The account delivered must be a parti- 
“ecount, and not merely what the overseer has received 
Paid in gross; but the justices cannot commit if an 
Ont be actually EE) though it is objectionable ; 
hear the objections, strike out what is 
































ni must go into it, 

Sand balance the account; and if, after the accounts are 

le oya, PEY appear to be fraudulent, the remedy is to indict 
seers, After the justices have examined, they are to 

the account ; and if they refuse to administer the oath 

ied by 17 Geo, 2. c, 38. in verification of the account, 
pictseer may have a mandamus to compel them, A 
Fillsalsoille, on behalfvofiiio ner overseers to 

el the old overseers to deliver over the book of poor's- 
‘nd all other public books and papers in their custod 

Ng to the office. Overseers must account yearly, although 

Y be appointed for several years successively. 

wy Persons shall find themselves aggrieved by any act 

the churchwardens and overseers, or by the two jus- 

appeal to the general 


‘they may, by 43 Eliz. c. 2. 
aliter sessions. And also, a 17 Geo. 2. 0. 38. § 4 (see 
3) if any person shall have any material objection to 
‘count, or any part thereof, such person giving reason- 
tice to the A AERO AS &c., may appeal to the 
p eral or quarter sessions, and the ee there as- 


shall receive such appeal, and finally determine the 































ke Sessions, upon an appeal against the allowance of over- 
hts, “Counts, may, if they see reason, disallow of the ac- 
Da order the overseers to pay over such balances as 
Mto do. adjudge to be due to the parish; butif they refuse 
» the sessions cannot commit, but most levy the ar- 
"sant to the direction of the 43 Eliz, e. 2. § 4. So 
nt Sessions may, upon an appeal, set aside the allowed 
ytd order a re-examination of the account by two 
justin! the accounts must be previously allowed by 
‘lowe or the sessions cannot receive an appeal, and 
ign 2S must appear on the face of the order; but 
ay may be made to the accounts before the appeal, 
abitants are aggrieved as soon as the money is as- 
e p eat doubts have been entertained as to the time 
è appeal is to be brought ; and it has been said, that 
4 that ai are passed before one justice, under 17 Geo. 2, 
€Y are p.o 2Ppeal must be to the next sessions; but that 
Popea] Ressed before two justices, under the 43 Eliz. ©. 2, 
Boorg way be at any di 


istance of time; but with respect 

eas the we it has been determined, that the latter statute 
1 Caseg po mer, and therefore the appeal must be in all 

y to the next sessions after the publication of the 
a 
Enbe appointed overseer for four suooossive:yenre, 
make any rate for the first three to reimburse 
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himself what he expended in those years, he cannot in the 
fourth year make a rate for that purpose. 6 7. R. 159, 

It has been heretofore doubted how far overseers who have 
laid out their money upon the maintenance of the poor, were 
to be reimbursed after they were out of office. By 41 Geo, 3. 
(U. K.) c. 23. § 9. succeeding churchwardens and overseers 
are empowered to reimburse to their predecessors in office 
any money expended for relief of the poor while there was 
no rate, or during an appeal; and in default of such re- 
imbursement, the quarter sessions, on application, shall make 
an order for that purpose. 

The balance must be paid over to the succeeding over- 
seers, notwithstanding a vestry may be willing to let the old 
overseers retain it, in order to discharge the expenses of a 
law-suit, or a surgeon's bill incurred on account of the poor 5 
nor can they take credit in their accounts for money paid, as 
a salary to an assistant overseer, although such’ as 
overseer be appointed with such salary at a vestry meeting. 

As overseers are not compellable, under 17 Geo. 2. o. 38. 
to give in their accounts until fourteen days after Easter, the 
sums of money they may receive in their official capacity, 
are not due until that time is expired; and therefore if an 
overseer become bankrupt, such money cannot be proved 
against his estate before his accounts are delivered in, 

For the provisions of the recent statute with respect to 
the accounts, as well as the other duties imposed on over- 
seers, see post, VIL 

3. If any action of trespass or other suit shall be brought 
against any person taking a distress, making of any sale, or 
any other thing done by authority of the act, they may plead 
that it was done by virtue of the act; and if a verdict be for 
the defendant, or the plaintiff be nonsuit after appearance, the 
defendant shall recover treble damages and costs. 43 El 
c. 2, § 19. 

If any action upon the case, trespass, battery, or false im- 
prisonment shall be brought against any overseer, or any in 
aid of him, for any thing touching and concerning his office, 
the action shall be laid in the county where the fact was 
done, and he may plead generally; and on a verdict in his 
favour, or if the plaintiff be nonsuit, or suffer any discon- 
tinuance, or the fact is not 
the county, the defendant shall have double costs, 
c. ő; 21 dae. 1. ©, 12. 

Parish officers, or persons acting in their behalf, are not 
entitled under these statutes to double costs, upon judgment 
as in case of a nonsuit, in an action brought against them for 
goods purchased by them for the use of the poor, it being a 
mere non-feasance. 3 M. & 8.131; and see 3 East, 92. 

When any distress shall be made for a poor's-rate, the 
distress itself shall not be deemed unlawful, nor the parties 
making it deemed trespassers on account of any defect or 
want of form in the warrant for the appointment of such 
overseers; or in the rate of assessment; or in the warrant 
of distress thereon ; nor shall the party distraining be deemed 
a trespasser ab initio, on account of any subsequent irregu- 
larity ; but the parties injured may have their action of tress 
pass, or on the case, at their election; and if the plaintiffs re- 
cover, they shall have full costs; provided no such plaintiffs 
shall have any action for such irregularity, if tender of amends 
hath been made before action brought. 17 Geo. 2. c. 38. § 8. 

No action shall be brought against any constable or other 
officer ee it has been decided that overseers are officers 
within this statute), or person acting under his authority, for 
any thing done under a warrant, under the hand and seal of 
any justice, until demand made, and left at the usual place of 
his abode, signed by the party demanding, of a perusal and 
copy of the warrant, and the same has been refused for six 
days; and after complying with such demand, if any action 
be brought, without making the justice, who signed it, defen- 
dant, on producing and proving the warrant at the trial, the 
jury shall find for the defendant, notwithstanding any defect 











roved to be committed within 
7 Jac. 1. 





"POOR, 1.8. 


of jurisdiction; and if the action be brought jointly against 
the justice and the officer, then, on proof of such warrant, 
the jury shall find for such officer, notwithstanding such de- 
fect of jurisdiction; and if a verdict shall be given against 
the justice, the plaintiff shall recover against him the costs, 
S E eta Hable tapan ha oMr aide ed Ge 
c, 44. §6. And where in such case the plaintiff shall obtain 
a verdict against a justice, and the judge shall certify that 
the injury complained of was wilfully and maliciously com- 
mitted, he shall have double costs. § 7. But no such action 
shall be brought unless commenced within six calendar 
months after the act committed. § 8. 

It has been decided that the 7 Jac. 1. c. 5. and 21 Jac. 1, 
c. 12. giving double costs, do not extend to ecclesiastical 
matters; as if a churchwarden present a man upon a pre- 
tended crime of incontinency ; or a constable present a person 
as an inhabitant of a parish, when he is only an occupier of 
lands therein, for non-payment of charges towards the repair 
of the church ; and to entitle an overseer to the double costs, 
it must be certified by the judge who tries the cause, that the 
overseer was acting in the execution of his office; if, how- 
ever, there is a special verdict in a case where an overseer is 
defendant, and it appears by the facts found in such verdict, 
that the act for which the action is brought was done by virtue 
or reason of his office, the master must tax double costs, 
though there is no certificate or allowance by the judge who 
tries the cause, 

As the law hath provided these protections to overseers 
acting properly in their office, so also it has inflicted punish- 
ments on them for misbehaviour ; besides those already no- 
ticed on their failing to deliver their accounts, and hereafter 
as to the removal of the poor, 

The churchwardens and overseers shall meet together at 
least once a month in the church, upon a Sunday, in the 
afternoon, after divine service, to consider of business ře- 
specting the poor, upon pain of forfeiting 20s, for every 
neglect. 43 Eliz, c. 2. § % 

Phe justice before whom any idle and disorderly person 
shall be convicted, may order the overseer to pay 5s. to the 
person who apprehended the offender; and if Be shall refuse 
or neglect so to do, it may be levied by distress. 17 Geo. 2. 
cö, § 1. 

If He overseer (or other officer of any parish) shall neg- 
lect or refuse to obey and perform the several orders and 
directions in the statute particularized, or any of them, if no 
penalty is specifically provided, he shall forfeit not exceeding 
51. nor less than 20s, 17 Geo. 2. ©, 38. § 14. 

If any overseer, intrusted to make payments for the use 
of the poor, shall make such payments in base or counterfeit 
coin, the offence may be heard in a summary way, and on 
conviction he shall forfeit from 10s. to 20s. for each offence. 
9 Geo. 3. €. 87. § 7. € 

Overseers also may be indicted for refusing to accept of 
and undertake the office, or for refusing to make a rate to 
reimburse constables for the apprehending of vagrants, under 
17 Geo. 2. c, 1. § 1. or for refusing to account within the 
time limited for the monies they have received for the relief 
of the poor; or for not relieving the poor; or for relieving 
them unnecessarily ; or for disobeying a legal order of jus- 
tices; or for not receiving a pauper when sent to their parish 
under an order of removal; or for cruelty in the removal of 
a poor woman with child: so also the court will grant an in- 
formation against an overseer, for fraudulently contriving to 
remove a poor person in order to prevent him from becoming 
chargeable to the parish; or for contriving to marry a pauper, 
or for giving a man money to marry a woman who was with 
child, in order to prevent the child. from being a burden to 
the parish ; but the court will not grant an information against 
an overseer for making an alteration in a poor's-rate, after it 
had been allowed by two justices, if the alteration appear to 
have been made with the ‘approbation of the justices. Nor 
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can an overseer be adjudged guilty of absenting hi 

the monthly meetings appointed by 43 Eliz. c. 2. unti 
has had personal notice of his appointment; and if he 
pointed under 13 & 14 Car. 2. c, 12. an overseer in an ext 
parochial place, he is not liable to this penalty. 
An information in nature of a warranto will not 
against overseers ; nor can the justices in sessions aware” 
attachment against those officers. See further, VII. 













IL. 1. Tum churehwardens and overseers, or the g 
part of them, shall take order from time to time, with f 
consent of two justices, to raise, weekly or otherwise 
taxation of every inhabitant, parson, vicar, and every 
occupier of lands, houses, tithes impropriate, propri 
tithes, coal-mines, or saleable underwood in the pal 
such competent sums as they shall think fit), 1, a si 
stock of materials to set the poor on work; 2, com] 
sums of money to relieve the lame, impotent, old; 
and indigent; 3, to put out poor children apprentices; 
4, for doing and executing all other things concern? 
premises, as to the overseers shall seem convenient. 

c. 2 § 1. The mayors or other head officers of corpori 
shall have the same authority within their respective 
dictions, both in and out of sessions, as is given to C0 
justices; and every alderman of London, within his 
§ 8. Pe 
As this latter clause restrains the magistrates and: JUS 
to the limits of their respective jurisdictions, the justices | 
a county cannot allow a rate made by the overseer 
rough, 2 Const. 62. 

The justices of the counties in which separate oV® 
shall be appointed for particular townships and villages 3 
have the like authority to raise and levy monies, an 
and execute every thing in such townships and villages $ 
given them in any parish where the overseers are 4] 
under 43 Eliz. c. 2; 18 & 14 Car. 2. 0.12. § 2% 

The justices and parish officers of a distinct jut 
as of the precinct othe cathedral church at Norwich 
therefore be compelled, by a mandamus, to make @ " 
the relief of the poor. 1 Const, 61. he 

Public notice in the church shall be given, by the 
seers, of every poor’s-rate allowed by the justices 
Sunday after such allowance; and no rate shall bi ail 
collect and raise the same, unless such notice shi 
been given. 17 Geo. 2. e. 3. § 1. 1 geri 
In trespass on a distress for non-payment of @ Ta 
the publication of the rate must be proved ; and, sti 
of . will not grant a mandamus to compel yeas 
sign a warrant of distress under a poor's-rate, if it Phele 
been duly published. But a special ease, respecting 
gality of a rate, is good, though it does not appe™ 
that that rate was duly published. hep 

‘The overseers. shall permit the inhabitants of ee 
&e. to inspect every such rate at all seasonable time 
1s., and shall give copies at the rate of 6d. for every G 
four names; or, on refusal or neglect, forfeit 200. 
co. §% 3. his 

In an action against an assistant overseer for bs h 
for not permitting an inspection of the rate, it wa (and 
that a demand of inspection made by the plaints ‘that 7 
attorney, who was not a parishioner), was valid; #s 
fusal to an inhabitant constitutes him a party grieve 
any actual injury to him; 3, that a notice that # al 
be’ collected forthwith, was a good publication S den 
sarily implied allowance by the justices; 4 that gy 
to see the rate was sufficient, there being no © ‘comp 
existence at the time; “5, that the refusal war 
though the defendant said “he may see the bot 
to the vestry;” 6, that an assistant overseer 
statute. Bennett v. Edwards, 7 B. & C. 586: 
Cam. Scac. 3 Y. § J. 458; 6 Bing, 280. 
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tue copies of all poor’s-rates shall be entered in a book, 
hin fourteen days after the determination of all appeals, 
tnd Attested by the overseers, and kept for public perusal, 
Mader penalty of from 20s. to 5l. where no other penalty is 

17 Geo. 2. c. 38. § 18, 14. Overseers, where 













ovided, 
areare no churchwardens, may do, perform, and execute, 
Pi salt be liable as to all matters relating to the poor. 
The rate which the churchwardens and overseers are by 
‘e statutes authorized to make, must be assessed only on 
visible property, both real and personal, which the occu- 
‘t or owner may have within the parish, and not according 
the amount of the property which a person, rated as an 
ah tant, may have out of the parish, 
eshe general rule seems to be, that every species of pro- 
fa) lying within the parish, which has an occupier, and 
M which an annual profit arises, is rateable to the poor. 
E co Geo, 3. c, 12, § 10—98. provisions are made for 
Hg the owners of houses let at rents from 62 to 202, a-year, 
less than a year, or at rents payable at a shorter period 
M three months; the goods of the occupier being made 
Pe to the rate; and the amount, if levied on such goods, 
deducted out of the rent. 
is to be rated according to its value, of which the 
‘oved rents may be taken as evidence. ‘Therefore, if a 
on rent a quantity of land, together with a mineral spring 
out arising, at a gross yearly rent, it is rateable to the 
Mn respect of the whole of such rent; for the value of 
is improved by the profits of the spring. Comp. 
AR M. & 8.503, But as the improved rent is supposed 
hes onorsicn to the quantity of stock it keeps or fur- 
» the value of the stock ought not to be assessed ; 
je > Indeed, a farmer, under colour of keeping stock for 
VttPoses of husbandry, or as the produce of his farm, 
thy tnd sell articles, such as hay, corn, straw, or horses, 
a "Ay of trade. So also lands, though given to an hos- 
gate Still rateable to the poor; for a man cannot, by ap- 
Mating his land to charitable purposes, exempt them 
Ty’ to which they were before liable. 
6 are, in contemplation of law, a tenement, and are 
n by the parson as an occupier; and, therefore, the 
M is rateable for the amount of his tithes to the poor ; 
}$sessment must be made personally on him, although 
0, if eased them to one or more of the parishioners. So 
ten Sum of money be paid annually in lieu of tithes, it 
negate to the poor; although the amount of such money 
h ed under a compromise between the parson and the 
pariah confirmed by act of parliament. But if an act 
hy ip nent say, that the inhabitants of such a place shall 
ihe, 16S to the vicar, and give an option to the parishioners, 
9 pay such tithes personally, or to raise such a sum 
Pay it to the vicar, “ clear of all deduction or charges, 
me Pärochial or parliamentary, in lieu of his tithes,” this 
Hat 8 not liable to the poor's rate. Tithes which are 
‘pe Y custom only, as on fish, are liable to be rated to 
ta 
































































ba, Quit-rents, it has been said, are rateable to the 
lpn is opinion may be doubted ; for it is positively 

îm one case, that the quit-rents and casual profits of 
Are not rateable to the poor's tax; for the property, 
‘manent, does not produce a regular annual profit, 
erely accidental: but ground-rents are certainly 


hae Lan 
«Proved 












17 Geo. 2. e. 37. waste and barren Jande 
, and adjudged assessable by the sessions, shal 

Ea toiilie poor’s rate of the nearest parish; and the 
a'a general quarter sessions, inay hear and determine 
a concerning the same. And it has been adjudged, 

Waste be inclosed in the parish of A. on which the 
“s of the parish of B. have right of common 


ds. — By 
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appurtenant, the allotment, given in lieu of that right, shall 
be assessed to the poor of the parish of A. 

Ferry.—The owner of a ferry, residing in a different parish, 
but taking the profits of the ferry on the spot, by his servants 
and agents, is not rateable for such tolls in the parish where 
they are collected. 12 East, 346. 

Tolls, which a corporation is entitled to, and which yield 
a certain annual profit, are rateable to the poor. So also, it 
has been determined, that the grantee of the right of naviga- 
tion of the river Ouse, between Erith and Bedford, is rateable 
to the poor in each of those parishes, in which a sluice is 
erected; and for the passing of which certain tolls are estab- 
lished, although the grantee live, and tolls are collected in a 
different parish, So also, where, by a navigation act, the pro- 
prietor was entitled to a toll of 4s. per ton for goods carried 
up the river Kennet, from Reading to Newbury, or down the 
river from Newbury to Reading, and to a proportionable sum 
for any less distance; and was also enabled to appoint any 
place of collection ; it was held, that the tolls for goods, 
carried the whole voyage from Reading to Newbury, were 
rateable in Newbury, though in fact they were collected at 
Aldermaston lock, in the parish of Padworth, about midway 
between Newbury and Reading, by the agent of the proprietor. 
So also, where a person is entitled to a dish or measure, by 
way of toll, of all tin gotten in certain lands, he is rateable to 
the poor in respect of the profits produced by his right of 
toll. So also, it has been determined, that the barge way in 
the hamlet of Hampton Wick, purchased by the city of Lon- 
don, for the more effectually completing the navigation of the 
‘Thames, is rateable to the poor in respect to the tolls and 
duties thereon collected. Bue where the right of using a 
certain path or way is a mere easement; or if A, has an ex- 
clusive right of using a way-leave over lands which he holds 
in common with B., paying B. certain sums yearly; and has 
the privilege of using another way-leave, occupied by C., pay- 
ing to C. so much a ton for the goods carried over it; A. is 
not liable to be rated to the poor in respect of either of such 
way-leaves: nor are the tolls collected at a light-house, of all 
ships passing or coming into the harbour, rateable, unless it 
be found as a fact, that the person rated is the occupier of 
the house. 

The tolls of a light-house, situate in a township, which are 
collected out of the township, are not rateable gud tolls in the 
township. 12 East, 46. 

The lessee of tolls of a public bridge is not rateable as 
such, it not appearing that he was the occupier of any local 
visible property within the parish, nor that he was an inhabit- 
ant resiant there, deriving profit there from such tolls beyond 
the rent paid by him for the same. 12 Hast, 416. 

See further, on the rateability of incorporeal hereditaments, 

1 Nolan, 85. 
Chapels.—A house converted into a chapel, if not used for 
any odiar purpose than that of public worship, was not rate- 
able to the poor; nor was the preacher of the sect, unless he 
were permitted by his congregation to dwell therein, rateable 
as the occupier thereof: but if a private building used, and, 
by covenant, always to be used, as a chapel, for religious pur- 
poses, were let out so as to produce an annual profit, either 
by the rent of the pews, or by any other means, such a build- 
ing was then rateable to the poor. 

Now by the 3 & 4 Wm, 4, e. 30. chapels and places ex- 
clusively appropriated to public religious worship, and duly 
partite ae such, shall not be liable to be rated to the poor or 
church rates, Parts of buildings not so exclusively: appro- 
priated and from which any rent or profits are derived, are not 
exempted; but the using of chapels, &c., or any part thereof, 
for sunday or infant schools, does not render them liable. 

An alms-house wholly occupied by objects of the charity, 
and from which no profits arise, is not rateable to the poor ; 
and if lands be given to a charitable purpose, as for building 
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a school or alms-house, by a private act of parliament, in 
which it is expressed, that such lands shall be free from “ all 

ublic taxes,” they are not liable to be rated to the poor. 

ut the master of a free school, appointed by the minister 
and inhabitants, under a charitable trust, whereby a house, 
garden, &c. were assigned for his habitation, for the teaching 
of ten poor boys, is rateable for his occupation of the same. 
6 T. R. 382. 

Market and fair:—The lessee of a stall in a market town, 
to which the lessee resorts every market-day weekly, to sell 
his wares, is not liable to be rated to the poor in respect 
thereof; nor is a person liable to be assessed for the profits 
of a fair. 

Palaces.—A bishop is liable tobe rated tothe poor in respect 
of his palace; for there can be nu prescription against this 
rate, So also where the site of a royal palace is demised 
to a subject, for a certain permanent interest, the grantees 
that occupy it are rateable for such property to the poor. So 
also, though royal palaces, in the hands of the crown, are not 
rateable; yet, if they, or the respective apartments in them, 
are separately occupied, the occupiers are liable to be rated, 
whether they pay for such occupation by rent or services. 

Army.—Stables rented by a colonel of a regiment, by order 
of the crown, for the use of the regiment, are not liable to be 
rated to the poor. So also, the battery-house, at Seaford, 
which is the property of the crown, is not liable to be rated, 
although the master-gunner live in the house; for, being 
removable at pleasure, he has no permanent occupation; but 
if the sessions find the fact positively, that he is the occupier, 
and rate him, such rate is good. But the owner of stables in 
the parish of Mary-le-bone, rented by a colonel of a troop of 
horse, by the authority of the king, for the use of the troop, 
is liable to be PEES N for them, to the rates collected in that 
parish, under 10 Geo. 3. ¢, 23. 

Where a canteen was demised to B, by the barrack-board 
for a year, at a rent of 15l. for the canteen and buildings ; 
and also the farther sum of 5104, for the privilege of using 
the same as a canteen, and selling therein provisions and 
liquors, &c. usually sold by sutlers, with power of distress 
for the aggregate sum; B. was held rateable to the relief of 
the poor, as occupier of the canteen, in respect of the 525l, 
aggregate rent; and not merely in respect of the 15/, 4 M. 

S. 317. 

a Parks.—The ranger of a royal park is rateable, as such, to 
the poor; for all the inclosed lands therein, in the parish, 
yielding certain profits: and so also is the herbage and 
pannage of a park, if it yields a certain profit; but if they 
yield no profit, they are not rateable. 

Chambers in the inns of court and chancery are not 
liable to be rated to the poor. 

Hospitals.—The officers belonging to and lodging in Chelsea 
Hospital are rateable to the poor; but neither the trustees 
nor the servants attending St. Luke’s Hospital; nor the 
governors of St, Bartholomew's Hospital, are liable to be 
rated. See 1 Hast, 584, 

Mines, pits, and quarries. —The lessees of lead-mines, who 
pay no rent, but only a certain part of the ore raised, are not 
rateable to the poor: but the lessee of lead-mines, though 
held of the crown, is rateable for the profits arising from lot 
and cope; which are duties paid him by the adventurer with- 
out any risk on his part. See also i Last, 534; 2 Last, 
164; 5 Kast, 478, 

The lessor of coal-mines is liable to be rated, though he 
derive no profit from the mine, the mine being rateable pro- 

rty. 5 7, R. 593. But not where, becoming unproductive, 
it ceases to be worked, though the lessee is still bound to pay 
rent for it, Aliter, where the mine is productive, though 
worked at a loss. 8 East, 387. 

Landlords not resident within the parish, having leased 
Jead-mines and other minerals, reserving a certain annual 
yent, and certain proportions of the ore which should be 
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raised, are not rateable for the rent, no ore being T 
12 East, 353. 

Iron-mines are not rateable, 5 East, 478. 
A slate-quarry is rateable. 2 East, 164. 
And so is a clay-pit, 8 East, 528. And lime-works 
East, 584, 
The trustees under the will of a person seised in fi 
two-third parts of a manor, subject to certain leases 
company of adventurers of the mines of lead, tin, and ¢ 
ore, and other minerals under the moors, commons, or 
of the manor, at a rent certain, are not rateable to the 
of the poor at such rent; and, therefore, a rate by which 
were rated in one gross sum for such rent, and also in 
of their being owners and occupiers of the moors, 
and wastes within the manor, was held il. 4 M. § 5:27 

Corporation.—A corporation is liable to be rated to 
poor for profits arising from tolls; see ante; but a © 
ration established for the purposes of a public charity» 
as the governors of St. Bartholomew's Hospital, are % 
rateable with respect to the hospital; for they cannot | 
considered as occupiers. A corporation, however, seisë 
lands in fee for its own profit, are inhabitants and occup 
within the meaning of the 43 Eliz, c; 2. and are, in 
thereof, liable to be rated, in their corporate capacity, tO 
relief of the poor. So also, lands purchased by a 
not incorporated, and converted into a dock under an 
parliament, declaring that the shares of the proprietors 
be considered as personal property, are rateable to te 
in proportion to the annual profits. See also 5 Hast, 49% 

Woods consisting of timber trees, where the under 
is left for standards, are not rateable to the poor. | i 

Saleable under-woods are rateable in proportion t0 
value, though they should only be cut down once in 
one years, and their annual value may be estimated 
to what they could be worth to rent for a lease of th 
of their intended growth. 10 East, 219. Reh 

Ofjices.—An officer of the Salt Office is not liable 
rated to the poor in respect of his salary. j 

Professions. —The profit arising from, are not 
7 T. R. 60. 
Machines: —The profits of a weighing machine, 0n fi 
pike road, are liable to be rated to the poor. S0, #0" 
called, “ the engine-house,” in which is a carding?” 
for manufacturing cotton, is rateable to the poor, oP 
creased value by the working of the machine; ald 
engine is not fixed to the premises, but capable 
moved at pleasure; but the profits of a light-house 
rateable. See ante, Tolls. ot i 
Prisons.—The warden of the Fleet prison is liabit g 
oor's rates in respect of those profits which he der a 
letting lodgings to prisoners, in the prison and # 
thereof. jable t0 
Ships.—The owners of a coasting vessel are liabls 
rated in respect of the profits accruing therefrom h 
parish where they themselves reside, and where thè y 
registered, her cargoes are usually received, and ag 
and her freight paid, and which is the home of # 
when unemployed, although at the time of making, 
the ship was not actually within the parish. kier 
not liable to be rated for a ship which was novci 
within the parish, although the profits be there 
the owners. 1 B. § 4. 109. 

Stock in trade. —The general qu 
property is rateable to the poor, 
and whether stock in trade were liable, was © | mst 
depend, in a great measure, upon the particular cin 
of each case; for although there were not wani 
rities of a recent as well as more early date, t poor 
stock in trade, in general, was rateable to the By 
until of late years there was no express autl a that 
instance of any one trade, adjudging the stock f 
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lar trade to be liable, except in those places in which 
ie uae to assess such stock was proved; though, in many 
-Poroughs, the stock in all trades had immemorially, and 
ven from the very date of the stat. 43 Eliz. c. 2. been, in 
Point of fact, rated. It seems, now, to be decided, that 
Stock in trade, if it be the property of the person in pos- 
pation, and productive, is rateable; the circumstance of its 
aving been rated one year, is primd facie evidence that it is 
‘Productive the next year; and, if not contradicted by other 
Vidence, is sufficient to warrant the justices to decide that it 
should be then rated, See 6 7. R. 468, And stock in trade 
S rateable, although it never has been previously rated in the 
h, 16 East, 350. 

Silk throwsters, working up in their mills the silk of their 
‘Employers sent to them for that purpose, are not liable to be 
ed in that respect as for their stock in trade. 8 East, 537. 

A farmer shall be taxed for his stock in hand, in case it is 
re than necessary for the carrying on his farm and paying 
Stent, for then it is like a stock in trade; but for stock 
“tit, petty for his farming, he shall not be taxed. Vin. Abr. 
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Poor, xvi, p. 426, See ante, Land. 
» The poor's-rate must be made by the overseers, and 
Swed by the justices; for the sessions have no original 
fe to order an assessment to be made. The overseers, 
on {ie concurrence of the justices, may make the rate with 
ju He consent of the churchwardens; and when made, the 
ees must allow it, for this is merely a ministerial act; 
if either the overseers neglect to make, or the justices to 
Th à rate, they may be compelled by mandamus. 
tobe} time for which a poor's-rate ought to be made, seems 
By” lett to the discretion of the overseers, The stat. 43 
aid SAYS, Weekly or otherwise.” In one case, it is 
that it ought to be monthly, because the possessors are 
Pay, and possessions frequently change; this rule is con- 
Lord we Burrow, but denied by ‘ott, who states a dictum of 
they Zamyfield, that a poor's-rate might as well be made for 
aui, Months as for one month; and Holt, chief-justice, 
edas areason against making poor’s-rates quarterly, that 
arter pas a man cannot move in the middle of the 
e but he must be twice charged. The legislature, 
1, a has provided against this by stat. 17 Geo. 2. c, 38. 
Bech enacts, “ that when any person shall come into, 
Tb¥ any premises, from which any person assessed 
Were ceremove |, or which, at the time of making the rate, 
tha *Y) every person, so removing or coming in, shall 
© Tate in proportion to their respective occupations,” 
be conputPoses, also, for which a poor's-rate is made, must 
thermable to the direction of the stat. 43 Eliz. c: 25 
a a rate cannot be made to reimburse former 
fo 
thet lan 
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expires, may make a rate to re- 
themselves monies laid out in’ proceedings at law, 
Such expense be not incurred wantonly and unne- 
A Ta also 41 Geo. 3. c. 2 ite And by 13 § 14 
such pS 18+ à rate may be made for reimbursing con- 
oor, monies as they shall have expended in relieving 
es, vapp cohveying them with passes, and in carrying 
a abonds, and sturdy beggars to houses of corre 
yp he 
b x ae also, must be made in equal proportion on all the 
A therefrcstth according to their respective properties ; 
d the Pied ® pound-rate on the rent of lands and houses, 
the pont of the interest of personal property, is said 
{oost fair and reasonable assessment; but this is 
© the rule; for the circumstances of a man of 
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landed property may differ in proportion as his family is 
large or small, and personal property is in a continual state 
of fluctuation; and, therefore, neither rent nor land-tax 
ought to be considered in the making of a rate; but the 
overseers, taking their former assessments as their best guide, 
are to proportion rates according to their best discretion ; 
and if they make it unequal, the sessions on appeal will cor- 
rect it, for the sessions are the ultimate judges of the propor- 
tion and equality of the rate. A  poor’s-rate made upon 
three-fourths of the yearly value of land, and upon one 
moiety of the yearly value of houses, is not disproportionate 
or unequal. A rate made on one-half of the full yearly 
value or net rent of farms, and taking one-twentieth part of 
all stock, personal estate, and money out at interest, valuing 
the interest of such twentieth part at 4 per cent., and then 
rating one moiety of such twentieth part, varying the pro- 
portions as circumstances require, (for the overseers cannot 
make a standing rate,) is a good and equal rate, A rate on 
lands and houses, at one penny in the pound, without making 
any distinction between farm dwelling-houses and cottages, 
although they had been before rated in different proportions, 
is not an unequal rate; for whether houses are to be rated to 
the poor in a different proportion from land, must depend on 
laa oirouinstaiions CANE ORNOS equalities and proportions 
the sessions are ultimately to judge; and therefore the Court 
of King's Bench, presuming primd facie that the inferior 
jurisdiction will not violate its duty, will not grant a manda- 
mus to make an equal rate, or quash a rate, unless it evidently 
appear unequal on the face of it. 

8. The appeal to the sessions may, by 43 Eliz. e. 2. § 4. 
be to any general quarter sessions; but by 17 Geo, 2. c. 38. 
§ 4. it must be on reasonable notice given to the next sessions, 
general or quarter (see ante, I. 1,2); for it is by making the 
rate that the party is aggrieved, and the publication shall be 
taken from the time it is allowed; and if an appeal be lodged 
and dismissed for informality, the party cannot have a second 
appeal; but if it appears that reasonable notice has not been 
given, they may adjourn the appeal to the next quarter ses- 
sions, and there finally determine the same, and award the 
party, in whose favour it is determined, costs. 

In all corporations which have not six justices, persons 
grieved may appeal against a poor's-rate to the next sessions 
for the county or division. (Stats. 17 Geo. 2. c. 38. § 5; 1 Geo. 
4. c. 86.) The overseer's book, in which all appeals from 
poor's-rate are directed to be entered, shall be produced at 
the sessions when any appeal is heard. § 13. 

Upon all appeals from rates, the sessions may, by stat, 17 
Geo. 2. ¢. 38. amend the rate, without altering it with respect 
to other persons, Upon an appeal from the whole rate, if it 
shall be found necessary, the sessions may, in their discretion, 
quash the rate, and direct the overseers to make a new equal 
rate, The sessions cannot strike out the name of a person 
from the poor's-rate; so, if the name of any person be 
omitted, the sessions must quash the rate, and cannot amend 
it by inserting his name, But it seems agreed, that, where a 
person is overcharged in a poor's-rate, the sessions may 
relieve him, on appeal, by lessening the sum assessed on him, 
A parishioner who is liable to be rated, but who in fact is not 
rated, is a competent witness to prove that the person, whose 
name is omitted, is liable to be rated. 

‘The justices in sessions shall cause defects of form in appeals 
to be amended without costs; and determine the appeal on 
the merits of the case, Stat. & Geo. 2. c, 19. § 1, 

By stat. 41 Geo. 3. (U. K.) c. 23. for the better collection 
of the poor’s-rates, it is enacted, that on appeal from any 
poor-rate the quarter sessions may amend it without quash- 
ing it; or, if necessary to grant relief, they may quash it; 
but the sum assessed shall nevertheless be levied and applied 
in satisfaction of the next effective rate to be made. § 1. 
Notice of appeal shall not prevent distress being made for 








recovery of the rate, for a sum not exceeding the amount of 
2a 


ae. 


POOR, II. 4. 


the last effective rate. § 2. Quarter sessions ordering a rate 
to be quashed, may direct any sum charged not to be paid, 
and stop proceedings for the levying of it. § 3. Notices of 
appeal shall be in writing, and shall specify the grounds of 
appeal; and this extends to appeals against overseers’ ac- 
counts. § 4.6. Appeals may be decided by consent without 
notice. § 5. The rate shall be levied as altered by the ses- 
sions. § 7. In case in the rate the name of any person shall 
be struck out, or any sum lowered, the sessions may order 
money unduly levied to be repaid with costs. § 8. 

f a poor-rate be legal on the face of it, though stated to 
be made for illegal purposes, the courts will not quash the 
rate, but will leave the parties aggrieved to appeal against 
the allowance of the overseers’ accounts. 5 T, R. 346. 

When a person is overcharged, the sessions may relieve him 
on appeal, and amend the rate, by lessening the sum assessed 
onhim, 2 T. R. 623, 

But if the name of any person be omitted in the rate, the 
justices ought to quash the rate, and not amend it by adding 
the name. 1 T. R. 625; 6 T, R. 468. 

Trespass will not lie for a distress for non-payment of the 
poor’s-rate, if the objection to the rate be, that it is made for 
six months. The party ought to appeal. 6 T. R, 580. 

If a party appeal on the ground that he has no rateable 
property in the parish, the respondents must first establish 
their case, 4 T. R. 475. 

The party objecting to a poor’s-rate may appeal to the 
next session, for which he is in time to give an effectual notice 
of appeal, after the publication of the rate. One intervening 
day between such publication and the next immediate quarter 
sessions, is not sufficient time for the purpose. 15 East, 256, 
See 4 7. R. 12. 

‘An appeal in London or Middlesex must (as in all other 
counties) be made to the next practicable general quarter 
sessions ; the stat. 17 Geo. 2. in its terms, gives the appeal to 
the next general or quarter sessions. 15 Hast, 632. 

4. The present, as well as the subsequent overseers, may, 
by warrant from two justices, levy the sums of money assessed 
for the poor’s-rates, and all arrears thereof, of every one that 
shall refuse to contribute according as they shall be assessed, 
by distress and sale of the offender's goods, rendering the 
party the overplus; and, in defect of such distress, two jus- 
tices ee commit the defaulter till payment. Stat. 43 Elix. 
c 2, § Ae 

The goods of any person assessed, and refusing to pay, 
may be distrained not only in the place for which the assess- 
ment is made, but in any other place within the same county 
or precinct; and if sufficient distress cannot be found there, 
on oath before a justice of any other county or precinct, 
goods in such other county or precinct may be distrained. 
Stat. 17 Geo. 2. c. 88. § 7. In case any person refuse to 
pay the present overseers, the succeeding overseers may levy 
arrears, and reimburse their predecessors. § 11. But persons 
succeeding tenants rated, or coming into houses empty at the 
time of the rate, shall only pay in proportion to the time they 
have occupied the premises; which proportion shall be settled 
by two justices. § 12. 

By 54 Geo, 3. c. 170. § 12. the goods of persons neglect- 
ing for seven days to pay the poor's-rates, may be distrained 
not only within such district, but within any place in the 
same county; and if sufficient distress cannot be found in 
the same county, the goods of such person neglecting to pay 
the rates may be distrained in such other county where they 
shall be found. And see 59 Geo. 3. e. 12. § 19, 20. 

Justices granting distress-warrants shall therein order the 
goods distrained to be sold within a certain time limited in 
the said warrant, not less than four, nor more than eight 
days, unless the penalty and charges of distress be sooner 
paid. Stat, 27 Geo. 2. c. 20. § 1. The officer making such 
distress may deduct his reasonable charges out of the money 
arising by the same, and also the penalty or sum distrained 
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for; and shall, if required, show the warrant of distress, am 
suffer a copy thereof to be taken by the person whose goo 
are distrained. § 2. 

Justices acting for adjoining counties, and personally 

dent in one of them, may grant distress-warrants; ani 
acts of any constable or other officer, in obedience the! 
shall be as valid as if they had been granted by jus! 
acting for the proper county only; but such warrants mi 
be directed a iven, in the first instance, to the consta? 
or other officer of the county to which the same particularly 
relate; and the constable may take persons apprehended 
fore justices of the adjoining county. Stat. 28 Geo. 2. © 
See Justices. 
Justices may act in all matters relating to the poor M 
notwithstanding they are rated to, or chargeable with tx 
or rates within the ‘parish or place affected by the acts © 
such justices. Stat, 16 Geo. 2. e. 18. § 1. 

A ‘poor's-rate, after it is demanded and the party 
moned, may be distrained for before the time for which 
rate is made is expired; but if the landlord of the prem 
tender the rate, the overseers are bound to receive © 
although the tenant is not rated; and if they make an ex¢ 
sive distress, they are liable to a special action on the © 
The granting of such warrant of distress is a judicial, no 
ministerial act; and the magistrates ought first to summ 
the party, and hear what he has to say in his defences 
T. R. 270, 

Parishes also may be rated in aid; for, by the said stat. 
Eliz, c. 2, if the justices perceive that the inhabitants © 
parish are not able to levy, among themselves, sufficient 
of money for the purposes of the act, the said two J™ 
may rate any other (inhabitants) of other parishes, or out 
any parish within the hundred where the said paris 
pay such sum or sums of money to the churchwardens 
overseers of the poor parish as the said justices Si 
think fit; and if such parish so rated is not able to Pay S 
sum assessed, then the sessions may rate any other (inhahy 
ants) of other parishes, in or out of any parish within 
county, for the purposes aforesaid. § 3, 

The two justices or the sessions, as the case may M 
to be, are, under this clause of the act, to order the ql 
of money which they think ought to be raised in aid of Gh 
poor of the parish; but the overseer must make the rate 
those who are to pay it, They may make the order 
on particular persons, or on the whole parish, for 
of a year; but the order must state that it was made bY 
justices, if the parish charged be within the hundreds”, 
by the sessions, if the parish be within the county: bY jor 
these jurisdictions are original, and independent o! cach o 
and therefore it is not necessary that the justices shot he se 
judge the parish within the hundred incapable, before " 
sions can rate a parish out of the hundred in aid. 
parochial place may be taxed in aid of a poor 
one vill may be ordered to contribute to the relief of am 
vill in the same parish, or any division of a county gi 
equivalent to the name of a hundred. It is also * 
the next able parish to the poor parish should be a 0 
but one parish in a city cannot be made contributory to 
ther parish in the same city, if not locally situated 
hundred or a county. 

An order for taxing one parish in aid of another, 
said act 43 Eliz. was held. good, although the two 
were, by act of parliament, incorporated with others 
maintenance of the poor; there being a special Pi 
nothing should extend to repeal the powers of 43 
taxing parishes in aid of others, 2 Last, 417. 
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whose parents shall not be thought able to maintain ti 
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their living by; to relieve (as has been already noticed) 
e lame, impotent, old, blind, and such other among them, 
being poor and not able to work; and to put out poor chil. 
dren apprentices. 43 Eliz. c. 2.§ 1, The overseers. shall 
Meet once a month in the church on Sunday afternoon, after 
Vine service, to take some good course in the premises, on 
of 20s, § els clause does not extend to overseers 
extra-parochial places. 8 Mod. 40.) ‘The justices, or any 
One of them, may send to the house of correction, or common 
» such poor persons as shall not employ themselves ac- 
ing to the direction of the overseers. § 4, The majority 
of the churchwardens and overseers, by leave of the lord of 
e manor, whereof any waste or common within the parish 
Shall be parcel, and by order of sessions, may build on such 
fe or common, at the charge of the parish, convenient 
Mses for the impotent poor. § 5. 
© overseers, with the consent of two justices, may set 
‘ny trade or manufactory for the employment and relief 
the poor, 8 Car, 1. c. 4. § 22. 
he sessions may set poor prisoners on work, and expend 
Me profit arising from their labour, towards therr relief but 
1) Parish shall be rated above 6d. a week on this account. 
Ular. 2.0.4. Other provisions are also made by the same 
‘Ntate, for the relief and removal of sick prisoners. 
There shall be kept in every parish, at the charge of the 
BSA; a book or books wherein he name of all auch persons 
tho, do or may receive collection, shall be registered, with 
© day and year when they were first admitted to have relief, 
the occasion which brought them under that necessity. 
vent’? in Easter week, or as often as it shall be thought con- 
banet, the parishioners of every parish shall meet in vestry, 
fore whom the said book shall be produced; and all per- 
of 4 feceiving collections shall be called over, and the reasons 
ir taking relief examined, and a new list made and 
“red as shall be thought fit, to receive collection: and no 
ST person shall be allowed to have or receive parish col- 
but by authority under the hand o e residing 
OF ne Prish, or if none be there dwelling, in the parts near 
cage t adjoining, or by order of quarter sessions, except in 
S of pestilential diseases, and then only such families as 
fected. 3 & 4 Wm. § M. c. 11. § 11. So much of this 
Sy gi "quired the poor to wear badges was repealed by 
E e0, 3, ©. 52, 
er cty person who shall be upon the collection-books, and 
tabije Telief, and the wife and children of such person co- 
‘in the. in the same house, shall wear a badge, as described 
je}, {ct on pain of losing the usual allowance; and if any 
shap Heer shall relieve any person, not having such badge, 
bo Gul forfeit 20s, 8 & 9 Wm. 3. c. 30. § 2.: repealed by 
eo. 3, o, 52, 
be m luStice shall order relief to any poor person, until oath 
tensona, fore him of some matter which he skall judge a 
the gqrible cause or ground for having such relief, and that 
Tetused S Person had applied to the parish for relief, and was 
Verse and until such justice has summoned two of the 
9 Geg, 1° tO show cause why such relief should not be given, 
“lie. 7.81, The person, whom the justice shall order 
ni relieved, shall be entered in the books, as a person 
to receive collections, as long as the cause of such 
Pinus, and no longer, § 2. y 
chy, in Breater ease of parish in the relief of the poor, 
With qo chwardens and overseers, or the major part of them, 
Purch, © consent of the major part of the parishioners, may 
Beith. © houses, or contract with persons for the maintenance 
Work Pr} and such persons shall have the benefit of their 
| Patch’ Jabour; and when any parish shall be too small to 
With the, or hire such workhouse, two or more such parishes, 
Wher, Consent of the majority of their respective parish- 
the WY Unite in purchasing or hiring such workhouse: 
Khong, t”hwardens and overseers of a parish, where a 
Se is situated, may contract with the churchwardens 


























































mn 





POOR, IIT. 1. 


and overseers of any other parish, for the maintenance of any 
of the poor of such other parish. But no poor person so 
removed from one parish to the other, shall gain a settlement 
thereby, 9 Geo. 1. e. 7. § 4. By 45 Geo. 3. c. 54. no con- 
tract for maintaining the poor shall be valid, unless the cone 
tractor resides in the parish where the poor are to be main- 
tained, and security is given for the due performance of the 
contract, 

The 7th section of 9 Geo. 1.¢. 4. was repealed, with respect 
to any parish, township, or place, which should adopt the pro- 
visions contained in 22 Geo. 3. c. 83. (explained by 33 Geo. 
3. c. 85.) for the establishment of houses of industry, and 
incorporated societies, for the maintenance of the poor. That 
act laid down many excellent regulations for the furthering 
the wholesome purpose of protecting and relieving the poor: 
by appointing guardians of the poor, and governors and visitors 
of the poor-houses, See also the additional powers given 
to the acting guardians of the poor in the several places 
where the acts were put in execution, by 36 Geo. 3. c. 10; 
39 & 40 Geo. 3, c. 40; 41 Geo. 3. c. 9; 41 Geo. 3. e. 12; 
and 52 Geo. 3. c. 73, And see 42 Geo. 3. c, 74; 43 Geo. 3, 
c. 110. for payment of debts incurred, under 22 Geo, 3, ¢, 83. 
for the building and enlarging of poor-houses, &c. 

By 49 Geo. 3. c, 124. § 5. two justices in petty sessions, 
may direct the regulation of 22 Geo. 3. ¢. 83, to be executed 
in any parishes within their divisions, as fully as in those in- 
corporated by that act. 

By 50 Geo. 50. two justices in special sessions may 
direct the regulations in the schedule of 22 Geo. 3. (with iid 
additions as they may make,) to be observed in work-houses, 
poor-houses, or any houses set apart for that purpose, (although 
there should be no superintending master or mistress,) in any 
place within their divisions. Such justices may add to, or 
alter regulations previously made, provided they are not con- 
tradictory to the regulations established by 22 Geo. 3. and pro- 
vided they shall not be repealed at the quarter sessions, § 1. 
Contractors for maintaining the poor, subjected to the juris- 
diction of justices or overseers of the poor. § 3. Such justices 
may appoint the keeper of the workhouse tobe the governor. 
§ 3. Paupers embezzling, wasting, or damaging goods, 
clothing, &c. entrusted to their care, shall be punished by 
commitment to hard labour in the house of correction. §4. 

By 55 Geo, 3. e. 187. all goods, provisions, clothes, tools, 
and materials, provided for fe use of the poor, are vested in 
the overseers for the time being, and their successors, who are 
enabled to bring actions, and prefer indictments for the same, 
§ 1. Persons knowingly taking the same in pawn, or buying, 
or receiving the same in any way, or defacing marks thereon, 
punishable by fine before one justice. § 2. 

Paupers refusing to work, or getting drank, or otherwise 
misbehaving, may be committed to the gaol or house of cor- 
rection, and kept at hard labour, not exceeding twenty-one 
days. § 5. Persons having the isla ew of the poor, not 
to be concerned in contracts, on penalty of 1002, § 6. 

By 54 Geo. 3. c. 170. § 7. no master, governor, or person 
superintending houses for the reception of poor persons, or 
churchwardens, overseers, or any other person having the 
management of the poor, shall punish corporally any adult 
person under his care, for any misbehaviour, nor confine any 
such person longer than twenty-four hours, or till they can be 
conveyed before a magistrate. 

The 9 Geo. 1. e. 7. § 4, contained a clause, enacting, that 
poor persons who refused to be maintained and lodged in such 
workhouses, should be struck out of the book, and not 
entitled to any relief from the parish. But by the 36 Geo. 3. 
c. 23. after reciting the clause, and that it had been found to 
be inconvenient and oppressive, “ inasmuch as it often pre- 
vents an industrious poor person from such occasional relief 
as is best suited to their peculiar case, and in certain cases 
holds out conditions of relief injurious to the domestic com- 
fort and happiness of the poor;” itis enacted, that overseers 
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may, with the approbation of the parishioners, in vestry 
assembled, or of any justice of the district, relieve any indus- 
trious poor person at their own house, under circumstances of 
temporary illness or distress, and, in certain other discretionary 
cases; although such poor person shall refuse to be lodged 
and maintained in the poor-house. § 1. And a justice of the 
district may, at his discretion, make an order for the relief of 
such poor persons at their own houses; which the overseers 
must obey. But the special cause of such relief must be 
assigned on the face of the justice’s order; which order is 
only to remain in force for one month, but is then renewable 
from month to month; and an oath of the necessity of such 
relief is to be administered to the poor person applying, and 
the overseer is to be summoned to show cause, if any there 
be, against it. § 2, See now, post, VII. 

‘This ‘act does not extend to any places where houses of 
industry are provided, under the $2 Geo. 3. c. 83. already 
mentioned, or under any special act. 

Justices of peace, and physicians, apothecaries, or clergy- 
men authorized by them, may visit parish workhouses; and 
two justices may make order for relieving the sick poor 
therein. 30 Geo. 3. ¢. 49. 

See now the provisions of the recent statute, post, VIL., 
with respect to workhouses, by which the provisions of the 
above acts are materially controlled and varied. 

The sessions, as well as the single justice, may make 
original orders for the relief of the poor; for in this respect 
they have a concurrent jurisdiction. The order must be for 
the relief of the person in whose favour it is made; and, 
therefore, no order can be made to pay a surgeon for attend- 
ing a pauper, or to’pay a bill for the nursing a pauper sick in 
gaol; nor unless the oath required by 9 Geo. 1. c. 7. be first 
made. The order of relief must also state, that the party is 
poor and impotent. So also, if materials are required to set 
the poor on work, one order cannot be made for that purpose, 
under 43 Eliz. c. 2. and 19 Car. 2. ¢. 4, for as they are for 
distinct purposes, there must be distinct and several orders. 
An order, however, to pay a person so much “ weekly and 
every week,” is good, and the money is due at the beginning 
of every week, It was also settled, previously to 36 Geo, 3. 
c, 23, that when an order of relief is made to a poor person, 
such person only, and not any other of his family, is obliged 
to go into the workhouse; and when a bastard child is born 
in a parish, and the parents neglect to provide necessaries for 
its sustenance, the parish officer must afford it relief, although 
there is no order of justices for the purpose. 

By 56 Geo. 3. c. 129. for repealing certain provisions in 
local acts for the maintenance and management of the poor; 
after reciting that divers local acts had passed, containing 
enactments relative to the maintenance and regulation of the 
poor, varying the general law with respect to particular 
parishes, &c.; it is enacted, that all enactments and pro- 
visions in any act passed since the beginning of the reign of 
King George I. of the following nature, should be repealed ; 
viz, whereby any poor persons, not actually applying for, and 
receiving relief, are compellable to go or remain in any house 
of industry or workhouse; or may be kept therein, at the 
discretion of the governors or overseers, &e. atter they are 
capable of maintaining themselves, or until the charges of the 
parish in the maintenance of them or their families shall be 
reimbursed ; or whereby poor children are rendered liable to 
be apprenticed to the governor, &c. of any workhouse, &c. 
or whereby any parish, &c. at a greater distance than ten 
miles from the workhouse, &c. may become contributors 
thereto: or whereby governors, &c. of any workhouse, &e. 
are empowered to hire out the poor of full age, or to contract 
with any person for the profit of the labour of such poor.— 
And by the same act, it is enacted that it shall not be lawful 
for any governor, director, guardian, or master of any house 
of industry or workhouse, on any pretence, to chain, or 
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aii by chains or manacles, any poor person of 
mind. b 
By the 59 Geo. 3. c. 12. § 1—5. parishes were empow' 
to establish select vestries for the concerns of the poor, 
consist of a certain number of householders (not more 
twenty, nor less than five) elected by the parishioners at 
vestry, and then appointed by the justices at sessions, to, 
with the minister, churchwardens, and overseers; an 
select vestry was authorized to examine into the state 
condition of the poor, the proper objects for relief, the natu 
and amount of ie relief to be given, and to inquire into ® 
superintend the collection and administration of all moni 
raised by poor-rates, and of all other funds and money Tal 
or applied by the parish for relief of the poor. The ovi 
seers were required to conform to the directions ol 
vestry ; and not to give any relief, (except in cases of emel 
gency, and under the order of a justice of peace,) other that 
ordered by the vestry. In parishes not having select vest 
under this act all omnes for relief of the poor were to be™ 
by two justices, except, in emergency, for fourteen days 
one justice. By § 9, parishes were enabled to rent or PU 
chase land for building or enlarging workhouses in the pal 
or some adjoining parish; to provide land for the empl 
ment of the poor: the expense not to exceed a rate of 18 
the pound per annum. By § 24, 25, a summary remedy W 
provided, on application to iwo justices, for obtaining posse 
of any houses or lands belonging to parishes, upon one mont 
notice. § 27. facilitated the mode of obtaining relief, in c% 
of parishes incorporated, under 22 Geo. 3. c. 83. By $ 
&c. overseers were empowered to give relief by way of 
and pensions for services in the army, navy, &c. and the W 
of seamen, are made available, as a security or indemnity 
the parishes affording relief to the parties entitled to “l 
pensions or wage: 

For the provisions of the new act for relieving the 

&e., see post, VII, A 
By the 1&2 Wm. 4, c. 60. for the better regulation 
vestries, the vestries appointed under that act are not (0 © 
sist of less than twelve, or more than one hundred and twe 
householders, who are to exercise the authority x 
vestries. 
By the 1 & 2 Wm, 4. c. 59, churchwardens and ove 
may, with the consent of the treasury, inclose crown 
not exceeding fifty acres, for the purpose of cultivatin 
improving the same for the benefit of their parish an 
poor persons within the same. 

By the 2 Wm. 4. c. 42. where allotments are made for i 
benefit of the poor, in any parish, under inclosure acts 
allotments may be let in portions to industrious cott 

2. The father and grandfather, and the mother ani 
mother, and the kilden of every poor, old, blind, lame 
impotent person, or other person, not able to work, | a 
sufficient ability, shall, at their own charges, relieve g 
maintain every such poor person, at the rate the just 
sessions shall assess, on pain of 20s, a month, 43 Zilis 
§7. The penalties levied, for disobeying such order 0f 
tenance, shall go to the relief of the poor. § 11. icb 
‘The justices of the county or place in which the r“ 
tion, and not where the poor relation, dwells, have 
authority to make this eters and to assess the rate © ot at 
tenance. The order must be made at a quarter, and DO so 
general, session ; in which it must be alleged, that the 
to be relieved is poor, unable to work, and liable to ? 
chargeable to the parish; and the person to relieve 
ficient ability, and within the jurisdiction of the sen at 
session have, in this case, an original jurisdiction ad 
make it as well upon the complaint of the overseers, © der 
the complaint of the poor relation; but they must 
sum of money to be paid; for they cannot order 
the rich person to relieve his poor relation. 
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BI the 59 Geo. 3. o. 12. § 26. the order for relief on the 
relation may be made by two justices in petty sessions, 
his statute extends only to natural relations, and not to 
ions in law ; and it seems that, in default of one relation, 
Mather may be compelled to relieve the pauper; as in the 
ease of grandfather, father, and child; the father being inca- 
e of maintaining the child, the grandfather may be com- 
Pelled, if of sufficient ability; and, therefore, a man is not 
Poliged to maintain his son's wife, nor his wife's mother, nor 
ne Wife's child by a former husband. And it seems to be 
for Settled, that it makes no difference whether the wife be 
‘Hive or dead at the time her poor relations require relief, 
Contrary to some former determinations on this subject, It 
Said also that a wife cannot be ordered to maintain her 
Brandehild, nor the husband of a grandmother to maintain her 
ndchild ; but if an order of maintenance be made on a 
p’rdmother, and she afterwards marries, the husband shall 
labio (during her life) to the maintenance. It is also 
t that the reputed grandfather of a poor orphan cannot 
be dered to maintain it, for no order can, in this respect, 
Made for the maintenance of a bastard, See Bastar 
ies of order is well and properly made, 
ed for disobeying it; and the money 
ed to be paid becomes due at the beginning of each 
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having any legal parents, could not be referred to their set- 
tlements, as a legitimate child might be; but this general 
rule was subject to the following exceptions :—Ist. Where 
the mother was conveyed collusively and by fraud into the 
parish where the bastard was born: 2, Where a bastard was 
born in a house of industry, hospital, county gaol, or house 
of correction. See 13 Geo. 3, c. 82; 20 Geo. 3. c. 36; and 
see 13 Geo. 2. c. 29. as to the Foundling Hospital : 3, Where 
born while the mother was under an illegal order of removal : 
4. Where born pending an appeal against an order of removal, 
which was afterwards reversed: 5. Where born, in transitu, 
while the mother was passing under an order of removal, or 
remaining under the suspension of such order. See post, VI. 
But a bastard born on the road while the mother was endea- 
vouring to reach her own parish, without fraud, was settled 
where born. 6. Where born after an order of removal was 
made out, but before actual removal: 7. Where the mother 
returned to the place from which she was removed : 8. Where 
born in the streets while the mother was wandering in a state 
of vagrancy. 17 Geo. 2. c., 5. § 25. In all other cases the 
birth decided the settlement, 

This rule also, that a bastard was settled where born, ex- 
tended to the illegitimate offspring of persons certificated ; 
see post, V.; although the certificate was in force at the time 
of the birth, and undertook to provide for the mother and 














Revi & 12 Wi. 8. c: 4. the Protestant children of Popish 
‘nts might obtain relief by application to the Court of 
leery; and by 1 dnn. c. 30, the same was enacted with 
ant children of Jews. 
churchwardens and overseers, where any wife, child, | 
dren, shall be left chargeable to the parish, on appl 
shalla and by warrant of or order from, two justices, 
much ize 80-much of the goods and chattels, and receive so 
e hon the rents and profits of the lands and tenements of 
Msband, father, or mother, as the two justices shall | 
f the’ €or and towards the discharge of the parish and relief 
© family; and, on the order being confirmed at sessions, 
Is may be dispos 

shall direct, 























i ed of, and the rents received, as the 
Al 5 Geo. 1, ©, 8. : 
ives Persons who threaten to run away and leave their 
lj, 2Y children to the parish, are declared idle and disor- 
k persons, by 17 Geo. 2. e. 5. § 1. And all persons who 
ate oat ANd leave their wives or children so chargeable 
i pea rogues and vagabonds, § 2. 
liabilit, He provisions of the new statute with respect to the 
Y of relations, post, VII, 















i 
Mf Tie State of the poor in ancient times was slightly 
Rater at the beginning of this long article, Previous to | 
Might (out Statute there were ten modes whereby persons 
Fain a settlement; which entitled them to claim and 
y sualief from the parish in which they are settled, whei 
Piper relief is necessary ; and if this happened while the 
ay 








ie Tesided in a parish where he or she is not settle , 
e tegu to be removed to their place of settlement, under 
i lations noticed in this and the two subsequent di- 
MY alterations in 
le b, 







the general law of settlements having 







ted, th 'Y several local acts, it by 54 Geo. 3. c. 170. 
Meng iih at all enactments contained in any act of parli 
Mhierep, cè the commencement of the reign of George I, 
r 







Y any alteration i 


hni made in respect of gaining or not 
Ng a sett] r ` we, 8 

e pettlement within any particular district, parish, &c, 
ave „Pealed ; and that every person shall be deemed 

oy aired and acquire a settlement in every such 
Or do, pttish by any means they would or might have 
shes, go 0 ease such acts had not been made, All such 
temene © therefore became subject to the general laws of 


WER 








fore the | 


t opie late act the place of birth was the place of 


illegitimate children; for a bastard, not 





her child; but not if it expressly undertook to, provide for 
the child’ she is then pregnant ‘with; for then the child, 
though born a bastard, should be settled in the certifying 


| parish : and where a child was born a bastard, and its parents 


afterwards intermarried, and the father procured a certificate 
for himself, his wife, and his child, such bastard should have 
his father’s settlement, Under 8 & 9 Wm. 8, c. 30. (see 
post, V.) the legitimate children of certificated persons shall 
not gain a settlement by birth in the certificated parish. 

The parish where born is also primd facie the settlement 
of all legitimate children; but this, though the primary place 
of settlement, is only so until the settlement to which such 
child is entitled by parentage can be discovered. So also 
the place where a legitimate child is first found is the place 
of its legal settlement, until the place of its birth or its deri- 
vative settlement can be known. 

By § 2. 3. of 54 Geo. 8. e, 170, children shall not acquire 
any settlement in any district, &c. by being born of any 
mother actually confined as a prisoner within a prison, or in 
any house licensed for the reception of pregnant women, or 
other place appropriated for the charitable reception of such 
women. And children born of poor persons in any house of 
industry, &e. locally situate in any district contributing to 
the expenses of maintaining the poor in such house, or in 
any other district not contributing to such expenses, shall be 
deemed born in the district by whom the mother of such 
person was sent to, and on whose account she was received 
and maintained in, such house, 

Settlement by birth is now altered as regards illegitimate 
children; see post, VIL; but if the mother have no settle- 
ment, then it should seem that the place of birth shall be the 
place of settlement, unless she be confined at the time within 
the walls of a prison, &c, within the meaning of the above 
statute of 54 Geo. 3. c. 170. >i 

2, All legitimate children are settled in the parish in which 
their father is last settled, wherever else he may have resided, 
or they may have been born; or if the father have no settle- 
ment, or if that cannot be traced, then in the place in which 
their mother is settled, until they are emancipated, or gain a 
new and distinct settlement for themselves. Foreigners, 
who have gained no settlement in England, cannot of course 
communicate this species of settlement to their children; 
and if the children are not born here they cannot resort to 
that primary settlement which is gained by birth; but they 
(and their parents, if necessary) must be maintained where 
found. The father’s settlement is communicated to his legi- 
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timate child, though born after his death, or though it is an 
ideot ; and this right, which children have to the father’s 
settlement, is not taken away after his death, by their mother 
gaining a new settlement in her own right by marriage; nor 
can she, during the life of her husband, gain a different set- 
tlement for her children than that which they inherit from 
their father ; but if a child above the age of nineteen, who 
possesses a derivative settlement from its father, go, after his 
death, with its mother into a different parish, and live there 
with her upon her own estate, they, both of them, gain a new 
settlement by their residence. See post, 10. 

But children, after the age of seven years, (or perhaps 
before,) may become emancipated, and gain a settlement for 
themselves, Thus, where a child, on the removal of his 
father into another parish, was left behind, and continued 
distinct from his father’s family, maintaining himself by his 
own industry, he was held to be emancipated. So also where 
a son, nineteen years of age, left his father’s family, and went 
into another parish, where he married and had children, 
So also where a son, after he was one-and-twenty years of 
age, married and lived with his wife and family separately 
and distinct from his father’s family, though in the same 
parish, he was held to be emancipated; but a child cannot 
be emancipated from its parents, either by marriage or living 
apart in a distinct habitation, unless such child has gained a 
settlement in its own right. A son, therefore, who at fifteen 
years of age bound himself apprentice, served out part of 
his time, and worked about the country in the way of his 
business, but went to his father’s house whenever it was 
convenient, was held not be emancipated. So also where 
a son resided nine’ or ten years, by his father’s direction, at 
the house of a friend, by whom he was supported; this was 
held not an emancipation. So also where a boy was hired 
out for seven years successively, but his father received the 
wages, and maintained him. So where a child was sepa- 
rated from its family by being maintained several years in a 
workhouse ; or where a child leaves its father’s family when 
only five years old, and lives with different relations tll ten ; 
or where a son, sixteen years of age, was bound apprentice 
for five years, and afterwards returned to his father’s family, 
the indentures being void for want of a stamp; or where the 
son of a certificated person, at nineteen years of age, leaves 
his father’s family, and serves a year under a hiring in an 
extra-parochial place, and then returns unmarried and under 
age to his father’s family: for in all these cases the child, 
not ee of age, nor having married, nor gained a settle- 
ment in his own right, nor contracted any relationship incon- 
sistent with the idén of being part of his father’s family, 
cannot be considered as emancipated, so as to lose the benefit 
of any settlement which his father may gain. It has however 
been held, that if a son enlist himself as a soldier, he thereby 
emancipates himself from his father’s family, and cannot 
therefore change his original derivative settlement, by parent- 
age, for a new settlement gained by his father. 

So a son of age, and married, continuing to live with his 
father, does not follow such new settlement gained by the 
father, though he accompanies him as part of his household. 
1 East, 526. But see 8 T. R. 479. 

This head of settlement by parentage is not affected by the 
new act, 

3. Settlement by marriage is acquired by construction of 
law, independently of any statute ; and therefore, the moment 
a legal settlement takes place, the settlement of the husband 
is ipso facto transferred to the wife. It must however be a 
legal marriage, conformable to the directions of the Marriage 
Act, in force at the time; and therefore, where a woman under 
age was married without the consent of parents, it was held, 
(under the 26 Geo. 2. c 33.) that the child realWora during the 
connection were illegitimate, and, as such, could not gain a 
derivative settlement from their parents. So also where a 
marriage was celebrated in a chapel, in which banns had not 
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been usually published according to the direction of th 
Marriage Act, it was held, previous to the 21 Geo. 3. ¢ 
(see tit. Marriage,) that the wife gained no settlem 
virtue of this union ; and it is necessary that the mat 
should be with all the legal forms, though both the parti 
are illegitimate (see tit. Marriage); but a marriage in PC 
land is a legal marriage for the purposes of gaining a 
ment, So also is a marriage, though procured by a 
person by fraud; and a cohabitation, as man and wife, fu 
thirty years, is such a presumptive proof of marriage a 
entitle the children of the parties to the settlement of tà 
parents, Indeed, the law, favouring settlements as much 
possible, has, in many instances, precluded the fact of mak 
riage from being controverted : thus, after an order of remo 
stating the parties to be husband and wife, the fact of m 
riage can only be controverted upon appeal to the ses 
So also if a man and woman be certificated as husband 
wife, the legality of their marriage cannot be controy' 
by the certifying parish; and it is not necessary for this 
pose to prove a marriage in fact; evidence of cohabit 
reputation, and other circumstantial proof, is sufficient. 
A person whose baptismal name was A. L. wasn 
by banns by the name of G. S. having been known by 
name only in the parish where he resided, for about the 
years, and was married : held, that the marriage was Vær 
und therefore the wife and children entitled to the husb® 
settlement. 3 M. & S. 270. 
So a marriage by licence, not in the man’s real name 
in the name which he had assumed because he had deseri 
he being known by that name only where he lodged, an 
married, and where he had resided sixteen weeks, was A 
valid marriage for the like purpose. 3 M. § 8. 587+ 
But although the husband's settlement is, if kno’ py y 
municated to the wife, and retained after the husband $ 
till she gain a new one, notwithstanding she never 
with him at the place in which he is settled; yet 
settlement, in certain cases, is not extinguished, Dut piye 
suspended, during the coverture; and if ber husband Bt 
no settlement, her own remains even during the 
or if he have a settlement, but it cannot be disco’ 
settlement returns, The removal of a wife, therefore 
ports, that it is to her husband’s settlement ; for it 18 in 
bent on the parish to which she is removed to prove a G 
ent settlement, even though she be not removed as # 
An order for the removal of a married woman eee h 
her to be such) and her children to Y. adjudging ali 
lawful settlement of her and her children is in Y» M 
good, without adjudging that Y. was her husband's, 
ment; and proof by the mother of the husband t 
gained a settlement by hiring and service, was hel 
cient, without calling the husband, although it app® 
was in this country. 4 M. § S. 52. soent si 
Settlement by marriage is not altered by the re 
tute. 
4, To prevent improper persons from gaining 
by residence, it was enacted by 13 & 14 Car. 2 
“That it shall be lawful, upon complaint made by ji 
wardens and overseers of the poor of any parish to em al 
of the peace, within forty days after any poor Pie of 
come to settle in any tenement, under the ye! valui n 
for any two justices of the peace, of the division bi 
person likely to be chargeable to the sh shi chp 
inhabit, by their warrant to remove and convey Si 
to such parish where he or she were last legally 
either as a native, householder, sojourner, apprentie 
vant, for the space of forty days at the least, ™ 
give sufficient security for the discharge of the 
to be allowed by the said justices.” pee 
By stat. 1 Jac. 2. c. 17. § 3. “ the forty days Be 
intended by stat. 13 & 14 Car. 2. e. 12. to make a 4, 
was to be accounted from the time of his or her 
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» in writing, of the house of his or her abode, and the | In the construction of this part of the statute, 9 & 10 Wm. 
qumber of his or her family, to one of the churchwardens or | 3. e. 30. it has been held, that where a certificate-man agreed 
remcers of the poor of the parish to which they shall so | with the lessee of a mill that he woald occupy the mill, and, 
remove," in pursuance of the agreement, occupied it for two years, this 
By stat. 3 & 4 W. & M. c. 11, “the forty days were to be | was a sufficient taking to avoid the certificate, though there 
heh te from the publication of the notice, in writing; | was no under-lease or assignment; for the rent being reserved 
hich the churchwardens or overseers were required to cause | for a year, it is an absolute demise for a year; and if not, it 
jad publicly, immediately after divine service, in the | is a lease at will, which is sufficient. “And where it was 
mal or chapel of the said parish or town, on the next | stated that a certificate-man took a lease for seven years, the 
fid's day, when there should be divine service in the same, | court said they would intend that it was by deed, for other- 
Mich notice was to be registered and kept in the book of the | wise it would be no lease at all. And renting a tenement of 
‘Wer's accounts; and if they neglected to read or register 10d. a year, with a residence of forty days, will avoid a cer- 
aha tice, they were to forfeit 40s, No soldier, seaman, tificate, although the certificate be granted after the taking, 
dahyitights &e, were to gain any settlement in any parish by | and before the expiration of the forty days. 
i ety and publication of such notice, unless after the dis- As to the kind of tenement, it has been held that the rent- 
lon of such person from the service.” § 4. ing of a water-mill—a coney-warren—a piece of pasture- 
the same statute it is provided, that if any person shall | ground—a house within the rules of he Fleet-prison—a 
te an annual office, or, being properly rated, shall pay | wind-mill—a dairy of cows, with privilege of pasture for them 
Public taxes; or shall be lawfully hired as a servant, and | —a potatoe-ground-—a first and Second food unfurnished — 
mio Or a year; or shall be bound an apprentice in any | a shop occupied separately from the house to which it belongs 

i they shall, respectively gain settlements thereby, | —a furnished room hired for a particular purpose, though the 
oH? such notice in writing was delivered or published | landlord is to find fire, and have the aa ui fe at other times 
e Statutes above recited require, §§ 6, 7, 8. ~a land-sale colliery—a cattle-gate—the fishery of a pond, 
ni i$ apparent, from these statute: with the spearsedge flags and rushes in and about the same 

ous to prevent a settleme —the hay-grass and after-meath of meadow land—a rabbit- 
‘of tess it was therefore seti warren, though the party has no interest in the soil except 

the that of entering on the soil to kill the rabbits—the fogs and 

4 after-grass of a meadow-land—the hiring of twenty cows at 
3l. 10s. per annum each, with privilege to feed them in par- 
ticular fields for a certain part of the year, during which time 
d no other cattle were to depasture there—are all of them tene- 
ne ments within the meaning of the statutes, and will, if above the 
'h value of 107 a year, gain the party, who resides on them for 
forty days, a settlement in the parish in which each respec- 
tively lies. But no gate-keeper, or person renting the tolls 
of turnpikes, and residing in any toll-house belonging to the 
trustees, shall thereby gain a settlement, Stat. 13 Geo. 3. 
c. 84, § 56, But such person may gain a settlement by rent- 
ing a tenement above 104, a year, in the parish where he re- 
sides, in such toll-house, 5 East, 333, 

The tenement must be entire; but formerly it was not 
necessary to this purpose that the tenement should be taken 
all of the same landlord, or that it should lie entirely in the 
nb lodged the Jast night of the first | same parish, Therefore a house rented at 57, a year of one 
+ but the occupation must be legal; for if he has | landlord, and a piece of land of Gl. a year of another landlord, 
Hossession of the tenement by fraud, a residence | or a house of 61. a year rented of one man, and stables of 
Gain a settlement; and it is a general rule, seemingly | 50s. a quarter of another, were tenements sufficiently entire 
a 4 single exception, that no person can be removed | to give a settlement, So also an entire tenement of house 
Y be nding upon his own estate, whatever likelihood there | and lands of the value of 120, o year, lying in different 
See pong hiss or any part of his family, becoming chargeable, | parishes, although in neither parish the value amounts to 

By "10, 101. a year, would gain a settlement; and so, though the 

$84; 5, and 6 of stat. 54 Geo. 8. o 170. it is provided, | taking were at different times, and the tenement wat after 
iden son shall be deemed to gain a settlement by any | wards underlet in part, or in the whole, to, and occupied 
wei any district, whilst he aball be*eaniinediaw a pri- | jointly with, another person; and in these cases the settle- 
Contemp, in such district on any civil process, or for any | ment was in that parish in which the tenant lodged the last 

n ina Nor shall any gate-keeper, or toll-keeper of any | forty days. 

N p “road 
ing 



























































or navigation, or persons renting the tolls, and The tenement also must be of the value of 107 a year; 
by gajn 7 {oll -house of any turnpike-road or navigation, | and the value not depending upon the rent, but on the real 
Hon gains settlement in any district, &c, Nor shall any | worth it might be of at any one time during the occupation 
Rain a settlement hy residence in any house, &c. pro- | of the tenant; for though no rent was reserved, yet, if it 
chy Charitable institution, while supported as objects | were worth 107. a year, it would formerly have gained a set- 
By mutition, tlement. The rent, however, was good prind facie evidence 
aiticed ih © construction of stat, 13 & 14 Car. 2. e. 12. § 1. | of its value, and conclusive, if no other evidence of value ap- 
E the preceding division, it is implied, that whoever | peared. Tt was accordingly adjudged, that a house of the 
hich, ie tenement of the yearly value of 102, in the parish, | value only of 6l, 10s. a year, taken at the rent of 16l. a year, 
i ere Shall come to inhabit, for the space of forty days, | under a covenant that the landlord should make new build. 
Nt by gd Bn a settlement, : ings, was not of sufficient value, if those new buildings were 
nti aed 9 & 10 Wm. 3. c. 30. § 11. it is provided, that | never made, So a sole tenaney in a house of 82. a year, and 
tlemen, Person (see post, V.) shall be adjudged to gain | a joint tenaney in land of $1. 15s. a year, were adjudged not 
“a lease OY tesidence, unless he shall really and bond fide | of sufficient value, So also a house of 102. a year, occupied 
ofa tenement of the value of 10d, Jointly by two persons, or a farm of 14l. a year rented by 
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two persons jointly, although the rent be paid, the stock 
stinted, and the profits taken separately by each, was not of 
sufficient value to gain either of them a settlement; but a 
farm of 52l a year, rented, occupied, and managed jointly by 
two tenants, was a tenement of sufficient value to each of 
them. A tenement of 10l. a year, taken without fraud, 
would formerly have gained a settlement, although the tenant 
lived only in one part of it, and underlet the remainder to 
different tenants. 

As to the time of renting, the tenement need not have been, 
previous to the 59 Geo, 3. e. 51, taken for a whole year, and 
therefore a taking and occupying from the first of June to 
the Lady-Day following, was held sufficient to gain a settle- 
ment. 

By stat, 59 Geo. 8. c. 50. reciting that many disputes had 
arisen respecting the settlement of the poor by the renting of 
tenements, it was enacted that no person should acquire a 
settlement in any parish, by dwelling for forty days in any 
tenement rented by such person, unless such tenement con- 
sisted of a house or building within such parish, being a sepa- 
rate and distinct dwelling-house or building, or of land within 
the parish, or of both, bond fide hired by such person at 102, 
a year at least, for the term of one whole year; nor unless 
such house or building were held, and such land occupied, 
and the rent actually paid for the same, for one whole year 
at least by the person hiring the same; nor unless the alae 
of such land should be situate in the same parish (or town- 
ship) as the house wherein the party hiring the same dwelt. 

This statute was repealed by the 6 Geo. 4. e. 57, which 
provided that no person, after the 22d June, 1825, should 
acquire a settlement in any parish or township by reason of 
settling upon, renting, or paying parochial rates for any tene- 
ment, not being his own property, unless such tenement con- 
sisted of a separate and distinct dwelling-house or building, 
or of land, or of both, bond fide rented by such person, in 
such parish or township, for the sum of 10l. a year at the 
least, for the term of one whole year; nor unless such house, 
or building, or land, should be occupied under such yearly 
hiring, and the rent for the same, to the amount of 10/. actu- 
ally paid, for the term of one whole year at the least; pro- 
vided, that it should not be necessary to prove the actual 
value of such tenement. 

By the 1 Wm. 4. c. 18, after the passing of the act, no 

erson shall acquire a settlement by reason of the yearly 
a aeng bacio ar buildinyaor of landgorol both 
unless such house, &c. shall be tally occupied by the per- 
son hiring the same, for one whole year at the least, and 
unless the rent for the same, to the amount of 10/. at the 
least, shall be paid by the person hiring the same. 

Now, by the recent act, no settlement by renting a tene- 
ment can be gained, unless the occupier be assessed to, and 
pay the poor-rate, in respect of such tenement, for one year. 
See post, VII. 

To complete this species of settlement, there must be a 
residence of forty days either on the tenement, or in the 
parish where it lies. 

6. If any person shall come into any town or parish to 
inhabit, and shall for himself, and on his own account, be 
charged with, and pay his share towards the public taxes or 
levies of the said town or parish, he shall be adjudged and 
deemed to have a legal settlement in the same, Stat. 3 & 4 
W.§ M. c. 11, § 6. But no person shall gain such settle- 
ment by paying taxes for any tenement of less than 10/, 
yearly value, Stat. 35 Geo. 3. c, 101. § 4. 

As to the kind of taxes, the land-tax and the poor's-tax 
are public taxes within the meaning of this statute; but a tax 
assessed for the repair of a county bridge—or towards the 
repairs of the highways—or for the scavenger Gen 9 Geo. 1, 
c. T. § 6.)—or the duties on houses and windows (stat. 21 
Geo. 2. c. 10. § 13.)—or the stoppage raised on the persons 
belonging to Sheeerness yard for the relief of the poor—are 
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neither public taxes or levies within the meaning of the leg 
lature; and therefore the paying them will not entitle 
person to a settlement under this statute. 
Payment by one who was assessed to a church-rate u 
Householders only, and not upon the parishioners at 
gained him a settlement ; for it is not less a public tax 
cause laid too narrowly, and it is charged and paid within 
era which is all that is required by 3 & 4 W. § 
‘ast, 203, 
‘The party must be both assessed to, and pay the 
gain a settlement; and payment of an assessment, wl 
to other purposes, is illegal and void, will gain a settle 
so also, if it be made upon the house, and not upon the 
son, or on the occupier of such a house, or the farmer of 
lands; and if the assessment continue in the rate-book in È 
name of a former tenant deceased, payment by the oc 
is sufficient; for it is not necessary that the tenant showlé 
rated by name; if he is virtually rated and has paid, it is 
cient. If the tenant be assessed, and he pay, he will th 
gain a settlement, although it is repaid to him by his landle! 
or allowed in his rent; butif the landlord be assessed, pay™ 
by the tenant is not sufficient, although the tax is deman 
of him by the officer who made the rate, So also wi 
father occupied a house, and was rated to the poor, but gà 
up the occupation to his son, with whom he continued t0 i 
merely as an inmate, a payment by the son, under this 
will not gain him a settlement; but if the father had cont” 
in the occupation, and the son, being the visible mani 
his concerns, had been rated instead of his father, 
paid, he would have gained a settlement, F 
A custom-house officer who was rated for his Sii 
towards the land-tax, and in fact paid the rate himself, thon 
the money was either given to him beforehand or allowed Mi 
afterwards, thereby gained a settlement. 8 Hast, 489: 
The rate-books are generally divided into different colui 
and distinguished—* Landlords rated,” —“ Names 0 
piers ;”—and therefore, if different persons be named I! i 
payment by the one will not gain a settlement, because in d 
one case he is not rated, and in the other has not pal 
where the landlord is assessed, and tenant pays; M 
general where there is no name mentioned, or ii 
names of landlord and tenant are inserted, but it 
appear which of them is rated—or if the tenant’s nan 








































cases, as an assessment upon the tenant; 
the tenant's tax, as between him and the public, and, 
so taken, unless it expressly appear that the landlord 15 
but whether landlord or tenant be rated, is a question 0 
for the justices at session to decide, 

A landlord cannot pay the tax for the tenant ; and th 
where a farm was rated by a particular name, and neit 
name of the landlord or tenant was on the rate, and the, 
lord paid the tax and received it again from the tenant 
held, that this did not give the tenant a settlement? 
tenant be rated and abscond, and his landlord desire © 
lectors to levy it by distress, lest he should lose the 1 
and on their going to the premises, a friend of the 
pays it to him, this is equal to payment by the ten 
self, and he thereby gains a settlement, So also i 
lectors of the land-tax demand payment of the tent 
on his refusing to pay, they show him a paper-"¥ 
read it, and tell him the sum he is to pay, and on his 
levy the money by distress, and he afterwards payer 
as an assessment on him, it shall be intended that 
fact assessed, unless the contrary clearly appeat. 

By the 6 Geo. 4. c. 57. § 2. the tenement, IM 
which parochial rates were paid, was to posse! f 
therein mentioned, and which have been already Stao 
further restrictions were imposed, as to the o¢cll 
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Payment of the rent, by the | Wm. 4. c, 18. 
on of the new act, 





By the provi- 
. which has also been already noticed, re- 
g the occupier of a tenement to be assessed to, and pay 
see oor tate, this head of settlement by payment of taxes 
Seems now merged, so far as relates to tenants, in the settle- 
Ment by renting a tenement; for the payment of the land- 
pi ad any other rate other than the poor-rate, by the occu- 

' will hereafter be insufficient to gain a settlement, 

. Sp person, who shall come to inhabit in any town or 
Pivish, shall for himself, and on his own account, execute any 
annual office, or charge, in the said town or parish, 
one whole year, he shall have a legal settlement in the 
Pip Skits 8 & 4 W. GM, c. 11. § 6. 
lf a certificate person shall serve an annual office in such 
Parish, being legally placed in such office, he shall thereby 

Ty à settlement, Slat. 9 & 10 Wm. 3. c. 11. 
= he kind of office.—The office need not to be what is gene- 
topo pcilled a parish office, for if it be an annual office, and 
hey in the parish, it is sufficient; and therefore, it has been 
ofie, Ut Serving the office of warden of a borough; or the 

ce of parish clerk, though chosen by the parson, and not 
parishioners, and although he has no licence from the 
ary, for the office is annual; or the office of collector of 
and-tax; or the office of collector of the duties on 
and burials; or the office of tithingman ; or the office of 
table of a city, although the election is not in the parish- 
"84 or the office of petty constable, if sworn in at the 
ough served by deputy; or the office of bailiff or ale- 
i or the office of sexton; or the office of hog-ringer, 
nnual offices, will gain a settlement :—but the office of 

a Constable ; or the office of school-master to a charity 
deh established by private donation; or the office of 
oMa tithingman ; or the office of curate; are not annual 
“Ment and therefore the serving them will not gain a settle- 
“hele party also must be regularly and legally appointed to 
fore, Ine or the serving it will not be sufficient; and there- 
bowa though an inhabitant of a parish has a tally left at his 
yetip o gnifying that he is chosen borsholder or tithingman, 
Mot Jes te is not presented and admitted in the court leet, he is 

Bally placed in the office, and cannot gain a settlement 

“Ad ets it, So also, where a man was chosen constable, 

‘2 sworn in, yet not being presented at the leet, it was 

that he gained no settlement by serving the office: but 

à person was appointed a tithingman by the steward of 

that ye? and served the office for a whole year, it was held, 

om i, thereby gained a settlement, although he was not 

Th E Until after the year was expired, 

1 devine ce must be completely served for a year; and 
ir 
Yen res 
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if the party become chargeable before the year 
t hi wis is an interruption to the service, and will pre- 
int Baining a settlement, although no other peso is 
ined in his stead, until the year expires: and i a person 
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DA w an annual court leet, serve till the next annual 
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ery custom proved that in this parish the 
an was not an annual office, 

settlement is now abolished; see post, VIL 
gained under it previous to the recent act are 


Of tithin, 
is head ol 
Settlements 










ments, by hiring and service, is, per- 
obscured by an innumerable variety of 
leterminations in which, unless very minutely 
Will frequently appear contradictory: The fol- 
‘ary is intended to contain a statement of the 
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general rules on this head, as concise as possible; without 
entering into exceptions, caused, for the most part, rather by 
the particular circumstances of the cases, than by any uncer- 
tainty in the law. £ 

If any unmarried person, not having child or children, shall 
be lawfully hired into any parish or town, for one year, such 
service shall be adjudged and deemed 'a good settlement 
therein, 3 & 4 Wm. § M. c. 11. § 7. But no person, so 
hired as aforesaid, shall be deemed to have a good settlement 
in any such parish or township, unless such person shall con- 
tinue and abide in the same service during the space of one 
whole year, 8 & 9 Wm. 3. ¢. 30. § 4. 

Under 9 & 10 Wm. 3. c. 11. certificated persons cannot 
gain a settlement by hiring and service: and by 12 Ann. st, 
1. €. 18. § 2. it is expressly provided, that no hired servant to 
certificated person shall gain a settlement by such hiring 
and service. 

No child, nurse, or servant, received into, maintained, or 
employed with the Foundling Hospital, shall gain any settle- 
ment in the parish where such hospital is situated, by virtue 
of being so received, employed, or maintained. 13 Geo. 2. 
c. 29. § 7. 

No person, who shall be admitted into the Magdalen 
Hospital as a penitent prostitute, or who shall be employed 
in the said hospital as a hired servant, shall, by reason of such 
admittance, or service, gain a settlement in the parish in which 
the said hospital is or shall be situate. 9 Geo. 3, e. 31. § 8. 

Who shall gain such settlement.—The clause in the 3 & 4 
Wm. & M. e. 11. preventing married persons, having children, 
from gaining settlements by hiring and service, was made 
merely for the protection of parishes; and therefore, a 
widower, although he has children, if such children are 
emancipated, and have gained settlements for themselves, may 
gain a settlement by hiring and service; for, in such case, 
there is no danger of the parish being burdened with the chile 
dren, by settlement derivatively from their father; and, upon 
this principle, it has been settled, that a daughter, who is 
emancipated, may gain a new settlement, by hiring and service 
with her father. And, indeed, this clause has always been 
considered as favourably as possible to settlements; and 
therefore, if a wife, where the husband is abroad, is hired as 
a servant, and, before a year expires, her husband dies, a 
continued service for a year, from the time of his death, will 
gain a settlement, although, at the time of the hiring, she was 
a married person. So also, if a servant be unmarried at the 
time when he is hired, he gains a settlement by a year’s ser- 
vice, although he marry before the service commences. So 
also, if a married man hire himself conditionally, and, before 
the condition performed, his wife dies without issue, he is an 
unmarried person within the statute, and shall gain a settle- 
ment, if the hiring takes place, and he serves a year from the 
time the condition was performed. 

To complete this species of settlement, there must be such 
a contract, between the master and servant, as will amount 
to what the law considers as a hiring; for a hiring cannot be 
intended, where no contract appears: and therefore, where a 
gentleman, wishing to have his foot-boy instructed in the art 
of shaving, sent him to a barber to learn to shave, where he 
staid three years, and afterwards became chargeable to the 
parish: the court held, that there was not such a contract in 
this case as would amount to a hiring and service; for there 
was no implied agreement, much less a positive contract, be- 
tween the boy and the barber: so also, where a captain 
brought a female negro slave from America to England, who 
lived with him here in the capacity of a servant, but there 
was no hiring; it was held that the service, under this cir- 
cumstance, would not entitle her to a settlement because there 
Was no contract appeared : so also, where a boy worked for 
several years with his uncle, who allowed him board, lodging, 
clothes, and pocket-money ; yet, because there was no con 




















tract between them for a hiring, it was held, that the boy did 
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not gain any settlement under this service: so also, where 
the waiter of an inn being ill, procured another waiter of his 
acquaintance to assist him, who continued, with the know- 
ledge of the master of the inn, boarding and lodging in the 
inn for the course of nineteen months, when the waiter went 
away, and the assistant continued to serve for more than 
twelve months afterwards, as he had done before, without 
making any agreement with the master; it was held, that he 
did not gain any settlement by this service; because there 
was no contract for such service with the master. 

‘And when a contract of hiring does appear, or can from 
the circumstances be inferred; yet it must also appear that 
the hiring was for a year, If, however, there be a hiring in 
general terms without any designation of time, it is always 
{inderstood that such general hiring is for a year. There- 
fore, where a boy went into a service without any express 
contract being made, and his master told him, that if he staid 
a year, and behaved himself well, he would give him, the 
next year, a livery and full wages; the court held, that 
although there was no express hiring, yet as it was clearly a 

eneral hiring, it amounted, by construction of law, to a hiring 
for a year; for a general hiring shall always be construed 
into a hiring for a year: of which it would be needless here 
to multiply examples. 

But a hiring at weekly wages, for so long time as the 
master should want a servant, is not a hiring for a year; for 
the contract is at the will of the master, and is so far from 
being for a year, that the servant may be turned away at the 
end of the week, And the same principle seems to apply to 
all cases where, by the express contract, the hiring may be 
determined either by the master or the servant before the 
year expired : and to make a hiring such as will gain a settle- 
‘ment, there must be, in the original agreement, something by 
which it appears to be a hiring for a year; as that the party 
should have so much a week the year round, or so much a 
week both summer and winter. 

A hiring at eight shillings a month, with liberty to let him- 
self out in harvest time, and depart at a month's wages, or a 
month's warning, is not a hiring for a year: and the distinc- 
tion in this species of hiring seems to be, that where the 
liberty either to work for another master, or not to work for 
the master hiring, forms part of the contract, that such hiring 
is not a hiring for a year, and, of course, a service under it 
will not gain a settlement; for, to gain a settlement, the ser- 
vant must continue and abide in a state of servitude, all the 
time, during a whole year. But where the exception does 
not form any part of the original agreement or contract, then 
an exemption from service, during part of the year, particu- 
larly if it arise from usage, will not vitiate the hiring. And 
even where the hiring is accompanied with an agreement to 
be absent; yet if it be for the purpose of a duty, which the 
law would have compelled the master to permit the servant 
to perform, it will not vitiate the contract; as where a man 
was hired to serve a year, with an express exception to be 
absent for a month on the duty of a militia-man. In all 
cases, if the contract be legal at the time of the hiring, a new 
agreement, during the service, will not avoid a settlement 
under it; as where a man hired himself to a turner for a year 
for board, lodging, pocket-money, and clothes, but in the 
middle of the year it was agreed, that instead of these, he 
should work by the piece, and have what he could earn. 

As to customary and retrospective Hirings.—A hiring from 
May-day to Lady-day, and from Lady-day to May-day; or 
from the 3d of October to the Michaelmas fallowiiiry or from 
Michaelmas to Michaelmas, with liberty of absence during 
sheep-shearing or harvest month, will not gain a settlement; 
although in all these cases it is the custom of the country to 
consider such hiring as a hiring for a year; but a hiring from 
Whitsuntide to Whitsuntide, if it be the custom of the country 
to consider such hiring as a hiring for a year, will gain a set- 


tlement, although it fall short of 365 days: so also, a hiring | 


at a statute fair, held the day after Michaelmas-day, from 
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terms as will warrant a construction of intent between 5 
parties, are wanting; in such case no custom of the co! 
shall avail to control the law, and give a retrospect; 

fore, where there was a hiring at a statute fair held three 


iso, a h 


wing! 


hiring for a year; as where a woman agreed to live 
man as a servant for three months, at the rate of Sl. a y 
and if he and she liked one another, that then she woulé. 
tinue his servant for the remainder of the year, and contin 
without any other agreement to serve the whole years 4 
opinion of the court uno ore was, that the woman, 
hiring and service, had gained a settlement: so, Whitt 
person, in the common case, is hired upon a month 
and to go away on a month’s wages, or a month's 
be at any time paid or given on either side, and the 
continues to serve a year under this hiring, it is held, © 
or she thereby gains a settlement. g 

No settlement can be gained by serving under 2 oF ‘ 
of hiring for four years, with liberty for the servant oy 
for a week every year to see his friends, for that i © 
taken distributively, i. e. reserving a week out of ead 
10 Last, 325. 

The courts of justice lean so much in favour of settle 
that if, from the cireumstances, a contract for a year 
it is considered as good, although it was not made PY 
but by several hirings: therefore, where a person was 
from three weeks after Michaelmas to the Micha¢ 
lowing, and on the expiration of this hiring, was hiret 
for a year, and there was a service for a year und a 
hirings; it was held, that the party gained a set et 
although the service, under the second hiring, was. 0 
forty days: so also, where a servant was hired from Chri 
to Michaelmas, and served accordingly, and at t 
Michaelmas was hired again by the same master for fy, 
but served only till Midsummer following; it was Bering (a 
these several hirings might be joined so as to form a 


a year. The general principle in these causes is, thft 4 
Famediately continued, yet te huign 




























the service must be imme: 
under which such service is performed, need not P 
and the same contract; for if there be a continuati 
same service of forty days, after a hiring for a bs w 
hiring will connect itself with any former hiring» dj 
the service was continued, so as to make a service 1 
The question, therefore, in this species of settlemens 
is, whether the former service was discontinue 
where a person was hired from Ash-Wednesday unt 

mas, and, after serving that time, left his master this 
home to his father, where he stayed about a week i nec 
held a discontinuance, and that it could not be Jerit 
with a subsequent hiring for a year, and service Wn fie M 
eleven months, so as to gain‘a settlement: bul 
absence of a day between two hirings, or, increas®, 
on the second hiring, or the former hiring’s being 
to week, or absence on account of ill heal 
during service to. make a new agreement at th 
ke a discontinuance: 
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at the time of the second hiring, be in a capa- 
settlement by hiring and service ; and, there- 
a servant be unmarried at the first hiring, and mar- 
a, et the second hiring, they cannot be so connected as to 
Sain a settlement under him by any length of service, 
service in different places, at different times, and to differ- 
masters.—It is not necessary that the whole year’s ser- 
® under any hiring for a year, should be performed in the 
arish where the hiring is made; and therefore if, under a 
ne for a year, the servant serves half a year in one parish, 
aul then removes with his master, and serves the other halt 
¢ year in another parish, he gains a settlement where he 
aa the last forty daras even although the master went 
x SA e other parish merely on a visit, or for his health, as to 
he tering-place, It is not necessary that the service should 
Performed in the ae where the servant lives, or where 
alata dwells; therefore where a house stood in two pa- 
innit’ Part of the house in which the master lived, and 
ne ich the servant constantly worked, stood in one parish; 
that part in which the servant lodged stood in another, 
o settlement was held to be in that parish where the 
tog uri lodged ; so also where a groom was hired for a year 
tung pobleman who resided at Weybridge, to look after his 
Ri Ad horses, which stood in the parish of Barrowbrook ; 
iied held, that a residence in this last parish for forty days 
or I a settlement, although the master had neither house, 
Tn nor settlement in the parini A 
for ie forty days’ residence need not be forty successive days; 
witli, A servant serves more than forty days in the whole, 
id n any one year of his service, he gains a settlement; 
ment ere the Jast forty days are in a place where no settle- 
Whey ean be gained, the settlement shall be in the place 
“cage the last preceding forty days were served, In the 
Ft alternate residence, the settlement shall be in that 
a where the servant sleeps the last night of the last forty 
eme 













































ong „Chere must, however, be a residence of forty days in 
bined "° Parish ; and therefore, where a person who was 
and 4° a waterman served a year by navigating a boat to 
the y.2™ London, and it did not appear that he had, during 
tings slept for forty days in any one parish at different 
inge “ther in going to or returning from London, he having 
Neral lived and slept in the boat; it was held, that he 
The Sain a settlement in either place. 
dat yigittvice may not only be performed in different places, 
of fh different masters, provided there be no dissolution 
© original hiring; and the servant be unmarried at the 
oe original hiring took place; for marriage, during 
MS as has already been said, will not vacate the set- 
Yiee yt} 0F entitle the master to turn the servant away. 
fe ie the executor of the master for the remainder of a 
iting nh in a different parish from that in which the 
maste, a @ year was made, is good; for the death of the 
Nervieg oes not dissolve the contract ; and the servant, by such 
Crh aad a settlement in the second parish. 
‘ormed “ence from service-—The year's service must be per- 
feier and therefore, if the servant voluntarily and without 
At gy"! Cause go away, or absent himself from the service, 
wa Period previous to the expiration of the year, this 
for 
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"a qhetates as a dissolution of the contract ; and this, 

Het) Sone by collusion between the master and servant 

Procura) "Pose of avoiding a settlement; if a discharge is 
itivel par the order of a justice, and no actual fraud be 
his ound : so also an absence in the servant, arising 

“Wi 












e 
ts 
ih ahina] conduct, or even though involuntary on his 
Where nder certain circumstances, prevent a settlemen 

e A maid servant served till within three weeks of 
child e year, when her master, discovering her to be 
half g (Wed her away, and paid her her year’s wages, 
No setg OWN over; it was held an insufficient serv 

t gained under it ; for this was a good cause 
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his master before the expiration of the year, on the fact of 
his being the reputed father of a bastard child, he thereby 
loses his settlement ; for the being taken into custody, and 
detained for this offence, renders him incapable to perform 
his service, and gives the master a right to discharge him. 

The contract, if once dissolved by any species of absence 
on the part of the servant, cannot be set up again or renewed 
between the parties by the return of the servant, and subse- 

uent agreement; but an absence created by the default or 
Gaedol contrivance of the master shall not impede a set- 
tlement ; as if he turn a servant away or remove him on his 
falling sick ; or he goes away on being disabled by accident, 
though he be thereby prevented from returning to his service 
during the remainder of the year. So also an absence pro- 
cured by the fraud of others will not prevent the party from 
a settlement; as where the parish officers give a servant 
money to leave the parish, in order to prevent his becoming 
chargeable when the year expires ; or if the servant, before 
the year expires, declare to his master that he does not wish 
to be jetted in that parish, and goes away with his master’s 
consent, merely to avoid the gaining of a settlement. An ex- 
press, or even an implied consent of the master to the absence 
of the servant, will prevent such absence from dissolving the 
contract; and the taking the servant again into his service 
during the year, is evidence of his implied consent to such 
absence, Thus where a man hired from Martinmas to Mar- 
tinmas, for a year, about the middle of the year absented 
himself from his master’s service, without his consent, for 
above three weeks together, but on the demand of his mas- 
ter returned and served out the remainder of the year; it 
was held, that the absence of the servant was purged by the 
master’s receiving him again, So also where the servant 
served till within three weeks of the end of the year, when 
he asked his master’s leave to go to the herring fishery, and 
his master consented he should go, if he would get a man to 
do the work in the mean time, to his master’s liking, which 
he did, and then received part of his wages, and went away, 
and returned after the year expired, and received the re- 
sidue; this was held an absence with the master's consent, 
and therefore a good service. So also on a hiring from Mi- 
chaelmas to Michaelmas, if the servant tell his master, at the 
time of hiring, that he cannot come till the day after Michael- 
mas, and the master says he will shift till that time ; this is 
a permission of absence till the time, and will gain a settle- 
ment, although the servant quit his service the day before 
the ensuing Michaelmas-day, if he so quit by the leave of 
his master ; and where the dispensation of service at the end 
of the year is bond fide, the absence does not dissolve the 
contract, though a new service is entered on before the first 
year actui expires; and, indeed, absence with consent is 
always good, unless where, as has been before observed, it is 
an exception in the original contract of hiring. 

A clerk in a mercantile house, hired by the year, but serv- 
ing only during the usual hours of business, thereby gains a 
settlement, although those hours did not, by the custom of 
the trade, ever occupy the whole day, and he went where he 
pleased, without asking his master’s leave, when those hours 
were over. 1B. § A. 322. A 

A settlement by hiringand service can no longer be acquired ; 
see post, VIL; but the law with respect to settlements gained 
previous to the late act remains unaltered, â t 

9. If any person shall be bound an apprentice by inden- 
ture, and inhabit in any town or parish, such binding and 
inhabitation shall be adjudged a good settlement. 8 & 4 W. 
§ Mc. 11. § 8. 

Certificate persons, under 9 & 10 Wm. c. 11. cannot gain 
a settlement by apprenticeship. And by 12 Ann, e, 18. § 2. 
apprentices to any person, residing in any parish under a cer- 
tificate, and who shall not have gained a legal settlement, 
shall not gain any settlement in such parish by reason of such 
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man may gain a settlement by serving him in another parish, 
or even in the certified parish, if his master purchase an 
estate there ; or if he serves forty days before the master is 
certificated; or if the master is certificated to another parish, 
and the apprentice serves the last`forty days in the parish 
first certified. 

No person, bound apprentice by any deed, writing, or con- 
tract not indented, being first legally stamped, shall be liable 
to be removed from any parish, &c. where he shall have been 
so bound an apprentice, and has resided forty days, on ac- 
count of such deed, writing, or contract, not being indented, 
31 Geo. 2. c. 11, 

An apprentice, by being bound and inhabiting in the parish 
where his master lives, or where his servitude is performed 
under the indenture, thereby gains a settlement, although it 
be to a master who has no right to take an apprentice ; and 
although the apprentice, at the time he binds himself, is an 
infant; and though the binding is for a less term than seven 
years, if not avoided on this account by the parties them- 
selves during the time. So also, although the apprentice-fee 
is not inserted in the indentures, pursuant to 8 Ann. c. 9. 
§ 39; or though the indenture, or its counterpart, is not 
executed by the master or the apprentice ; or although the 
master be an infant. But there must be a binding as an 
apprentice, either by indenture or by deed properly stamped; 
and if the indentures are absolutely void, he cannot gain a 
settlement as a servant by his servitude under them. So also 
where a contract or agreement was made to serve for so many 
years, it was held not to amount to a sufficient binding as an 
apprentice ; for a hiring as a servant, and an agreement to 
bind as an apprentice, are distinct and independent contracts, 
and never can be converted one into another. Thus where 
a written agreement was made between the parents of a boy 
and his intended master, to bind him apprentice for seven 
years; but no indenture of apprenticeship was executed 
pursuant to the agreement; the court held, that although an 
apprenticeship was intended between the parties, yet he 
could not gain a settlement as a hired servant, by serving 
under this agreement as an apprentice, nor could he gain a 
settlement as an apprentice, because no indenture of appren- 
ticeship was executed. 

‘There must also be a residence of forty days under the in- 
denture, to give a settlement to an apprentice ; but the forty 
days may be at different times; and though, in the interval 
of these times, the apprentice gain a new settlement, yet they 
will connect so as to form a 40 days’ residence under the 
indenture, and give him a settlement in the parish where 
he lodges the last night, although the master himself has no 
settlement in the parish. This species of settlement arises 
from the binding and inhabiting, and not, as in the case of a 
servant, from hiring and service; and therefore the ap- 
prentice gains his settlement in that place where he inhabits, 
and not where his service is performed ; therefore an ap- 

rentice who serves his master in one parish, and boards and 
lodges with his father in another, although such board and 
lodging is paid for by the master pursuant to a covenant in 
the indentures, does not gain a settlement in the master's 
parish, So also where a boy was bound apprentice to a 
mariner, and served his master in the day-time for a quarter 
of a year at his house on shore, but lay every night on board 
his master’s ship at her moorings in the Thames; it was 
held, that he gained no lodging in the master’s parish on 
shore; although if it had appeared that he slept on board 
in his master’s service, he might thereby have gained a set- 
tlement in the parish within which the ship lay ; for although 
the service relates to one place, and the inhabitancy is in 
another, yet that is sufficient; and, therefore, an apprentice 
to a captain of a ship, who served and lodged the last forty 
days on board the ship, while lying in her harbour, gained 
a settlement in the parish within which the harbour lay ; the 
said harbour being considered by the captain and sailors as 
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the proper home of the ship. So also where an 
married during his apprenticeship, and served his ma 
day in one parish, and slept with his wife and family in a € 
ferent parish, he gained a settlement in the parish where 
slept; for that was the parish of his habitation, So whet 
a boy was bound an apprentice for three years, and after A 
service of more than forty days with his master, his mas 
died, and he, with the consent of his mistress, and befo 
administration taken out, went from his master’s house t0 
father’s, there being no work for him to do, and contin 
with his father till his time expired; yet it was held, that ¥ 
gained a settlement in the master’s parish, So where 
apprentice, after a residence with his master of fori 

fell sick, and on account thereof went home into a differ 
parish with his master's consent, and remained ill unt 
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‘An indenture of a parish apprentice, assented to 
justices separately, is void, and gives no settlement. 3 Bash 
But if signed by one magistrate alone, who is after 
present when the other signs, it is sufficient. 8 Z. Æ 

Serving under indentures of apprenticeship not si 
gives no settlement. 3 T. R. 353; 4 T. R. 218, 769. 
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or next of kin, who, after his father's death, lives on an 
for years during the remainder of the term, but does 
qt take out administration until the term is expired, does 
oa gain a settlement by his residence on such estate: for 
‘nN a person solely entitled, but in whom the estate does 

t vest, for his own use, cannot, by residence thereon, ac- 
Quire a settlement without obtaining letters of administra- 
wills but a residence of forty days upon an equitable estate 
to pon à settlement; and, therefore, if an estate be decreed 
if an Ses to be sold to pay debts, and to divide the surplus, 
My, between A., B., and C.; A. has such an estate, by 
eni 0? Of law, as will gain a settlement, So also, a person 
led as executor to the remainder of a term of ninety-nine 
Years, of a cottage of 4s. a year, gains a settlement by residing 
Auch estate forty days. ` So also, where a man built a cot- 
dist upon the waste lands of a nobleman, and lived on it un: 
'urbed for more than twenty years, and it descended to his 
fighter it was held, that ‘the daughter, or, if married, 
usband, gained a settlement by a residence of forty days 
aoe is estate; for although her father had not originally 
the aot to the land on which the cottage was built, nies 
seisin having been permitted so many years, and a 
agit cast, the right of entry on the land is ‘taken away ; 
aving thereby gained the right of possession, it is 
“lent to render her irremoveable: and it makes no dif- 
tot an” though the possession for more than twenty years was 
totaa Verse possession : and even although the ground and 
wae Was originally obtained by fraud. An estate in fee 
'ging to a married woman, and enjoyed by her husband 

‘ant by the curtesy, will, after his death, give his son 
Year, iy a settlement, although under the value of 107. a 
uing p 8° the widow of a man, who dies seised of a house, 
Of he q ettlement by residence therein for forty days in right 
‘ower; but this species of estate will not give a settle- 
4 to the widow, whare the husband was certificated ; 
Msbang she communicate a settlement thereby to any future 
Ufo Wless her dower be assigned, A conveyance from 
ection to his daughter, in consideration of natural love and 
Wan M, of the residue of a term determinable upon lives, 
OF gate by eee of law; and a residence thereon 
Gri i, days will give such daughter a settlement, although 
ont inal consideration paid for such estate, by the father, 
Wifey 92 20% So also, a conveyance after marriage, by the 
ohn father to the husband only, if it appear to be grounded 
ral affection, and intended for the use both of hus- 

ve gt Wife, is an estate by operation of law, which will 
'ettlement though under the value of 307, and è for- 
tin estate of whatever value, conveyed from a futhe 
o eal in consideration of natural affection, although it 
pressed to be in consideration of 10/. paid by the 

. So also, where a woman, on her mar- 
the copyholder of a manor, where the widows 
to free-bench, gave a bond, that the son of her 
usband, by a former wife, should have possession 
the copyhold estate after the death of her hus- 
PServed" condition of his repairing the part of the house 
ered iy for her, and afier the death of her husband, de- 
Was het? Possession to the son, according to the bond ; 
| that the son gained a settlement by residing forty 

So also, the surrender of an old lease, 
s l been many years in the family, and the taking a 
auzi ht an estate by operation of law. So also, a mar- 
mothe, z Who resides with her family on the estate of 
i for forty days after her mother’s death, gains a 
od although the estate was devised to the mother 
childs her life, and then to be sold for the benefit of 
Mable on the put residence on leaschold premises, deter- 
ich the yet death of the mother, and from the profits of 
aughter is entitled to an annuity, will not gain 
ment; neither can a remainder-man gain a set- 
residing on the estate during the life of the te- 
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nant for life; nor a mortgagor, who, after the mortgagee 
has recovered possession in ejectment, is permitted to reside 
thereon for a particular purpose; for he is not in possession 
as mortgagor; nor a man who, having conveyed over his 
estate in trust for the benefit of his creditors, afterwards 
gets fraudulently into possession; nor can a wife, in any 
case, gain a settlement in her own right by residing, either on 
her own estate, or the estate of her husband, during his life. 

An estate by purchase is, in contemplation of law, that 
estate which a man acquires by his own act and agreement; 
and it has been held, that a copyhold estate surrendered by 
a father to his son, and to which the son is admitted, is an 
estate acquired by purchase, within the meaning of the sta- 
tute 9 Geo. 1. e, 7. § 5. and therefore will not gain a set- 
tlement by a residence thereon of forty days, unless it be of 
the value’ of 307. -So also is a grant of a copyhold, with 
a fine, heriot, and rent, 

A guardian in socage residing on the ward’s estate for 
forty days gains a settlement in the parish, and cannot be 
removed from the possession of it at any time. 10 Last, 491. 

Grandfather, father, and son.—The grandfather gave the 
father a piece of land, on which he immediately built a 
house, and continued in possession thirty years, without paying 
any rent or acknowledgment, sometimes residing in’ the 
house with his family, and at other times letting it, and re- 
ceiving the rent. Held that the son, who ceased to be a part 
of his father's family fifteen years after the building of the 
house, was entitled to the settlement which the father gained 
by residing in the house. 3 M. § S. 22. 

As to what purchase shall be considered as amounting to 
the value of 80/. it has been held, that an acre of land pur- 
chased for 25l. on which the purchaser erects a tenement, 
and makes other improvements, so as to enable him to sell 
the whole for more than 30/. is an estate of sufficient value. 
So also, a lease of fifty years of a cottage worth 5l. a year, 
at sixpence a year rent, and which after twenty years sold for 
30l. is an estate of sufficient value. So also, where a man 
purchased a house and curtilage for 392 but paid only 92. 
the remainder being paid for him by a friend, to whom he 
mortgaged the premises as a security, and who, after the ex- 
piration of four years, entered under his mortgage and turned 
out the purchaser; this was held an estate of sufficient value, 
So also, the mortgagee of a term for 15l, to whom 30s. 
were due, and 18/, 10s. more by bond and simple contract, 
who, on the death of the mortgagor, takes out administra- 
tion as a principal creditor, thereby acquires an estate of 
sufficient value to gain a settlement. Parol evidence may 
be given of the value, though the consideration is expressed 
in the deed, 

The residence must be in the parish, but need not be on 
the estate; nor need the forty days be all at one time, al- 
though the estate is held in common between the pauper, his 
mother, and his sisters, 

By the recent act settlements gained by estate are only to 
be retained so long as the party inhabits within ten miles of 
the parish where such estate is situate. Should he cease to 
reside within that distance, but afterwards return to the 
parish and become chargeable, he may be removed. See 
post, VU, 








V. Any person may go into any parish to work in time 
of harvest, or at any other time, so that he carry with him 
a certificate from the minister of the parish, and one of the 
churchwardens, and one of the overseers, that he hath a 
dwelling, and hath left his family, and is declared an in- 
habitant there ; and such certificate-person shall not gain a 
settlement in the parish in which he goes to work, 13 & 14 
Ci 2o 0 IRo; 3. 

If any person whatever shall come into any parish to in- 
habit, and shall bring and deliver to the churchwardens or 
overseers a certificate, under the hands and seals of the 
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churchwardens and overseers of any other parish, or the 
major part of them, or under the hands and seals of the 
overseers only of any place where there are no church- 
wardens, to be attested respectively by two or more cre- 
dible witnesses, thereby owning and acknowledging the 
erson or persons, mentioned in the said certificate to be 
inhabitants legally settled in that parish; every such certifi- 
cate, having been allowed of and subscribed by two or more 
justices of the peace within the parish or place from whence 
‘any such certificate shall come, shall oblige the said parish 
or place to receive and provide for the person mentioned in 
the said certificate, together with his or her END as in- 
habitants of that parish; whenever he, she, or they shall 
happen to become chargeable to, or be forced to ask relief 
of, the parish, to which such certificate was given, And 
then, and not before, it shall be lawful for any such person, 
and ‘his or her children, though born in that parish, (see 
ante, IV. 1.) not having otherwise acquired a legal settle- 
ment there, to be removed, conveyed, and settled in the parish 
or place, from whence such certificate was brought. 8 & 9 
Wm. 3, c. 30. 

No person whatever, who shall come into any parish by 
such certificate, shall gain any settlement therein, unless he 
shall take a lease of a tenement of the value of 10l ; (see 
ante, IV. 6.) or shall execute some annual office, being le- 
gally placed therein, which head of settlement is now abo- 
lished. See ante, IV. 7.—See also ante, IV. 8 & 9. 

The witnesses, who attest the execution of such certifi- 
cates, or one of them, shall make oath before the justices 
who allow the same, that he saw the parish officers sign and 
seal the certificate, and that the names of the witnesses, 
attesting the same, are of their own proper hand-writing ; 
and the said justices shall also certify, that such oath was 
made before them; and then such certificate shall be taken 
to be fully proved; and shall be evidence without further 
proof. 3 Geo. 2. c. 29. § 8. The overseers, or other per- 
sons removing back any certificated persons, shall be reim- 
bursed such reasonable charges as they may have been put 
to, in maintaining and removing such persons, by the parish 
officers of the parish or place to which they are removed; 
the said charges being first ascertained by a justice of the 
peace of the county or ee to which such removal shall be 
made; to be levied by distress, &c. § 9. 

The parish officers cannot be compelled to grant a certi- 
ficate ; and, if granted, it is not binding, unless signed by 
the majority of them; and parol evidence may be given, 
that those who signed were not officers of the parish; but 
if signed by the majority, a mistake in its direction is not 
material. ‘And if a certificate be lost, and the parish offi- 
cers refuse to grant another, yet the pauper cannot, on that 
account, be removed, though actually chargeable. The jus- 
tices may attest a certificate as witnesses, as well as allow it 
as justices; and if it appear to have been legally allowed, 
it shall be intended to have been well ened but unless 
the allowance, which is discretionary in the justices, be 
signed, the certificate is invalid : if, however, a certificate be 
above thirty years old, the allowance thereof, written in the 
margin and signed, is sufficient, although there is no certifi- 
cate of one of the witnesses; and one of the witnesses may 
attest the signing of the othe: 

A certificate, after its delivery to the parish officers as 
the statute requires, virtually includes all the legitimate 
children of the person certified, who are born while the cer- 
tificate continues in force; and if it promise to provide for 
the parties as man and wife, the certifying parish cannot af- 
terwards controvert the fact of their marriage. See ante, 
IV. 3. So if it be given to a woman, stating that she is 
unmarried and with child, and promise to provide for the 
child she then GR with, they cannot object that such child is 
not settled in their parish because born a bastard in another, 
See ante, IV.; 1&7 T. R. 362. 
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Persons residing under a certificate cannot be 
until some one or more of them become aemuli cha 
and therefore, that one of the family is likely to bee 
chargeable is no cause of removing them; and it is only 
individual person who receives relief that shall be remo 
but relief afforded by a parishioner is not sufficient, alt 
he is reimbursed by the parish officers, 
A certificate is only conclusive upon the parish 
it, with eanaet to that parish to abih it is granted, al 
it is primd facie evidence as to others; and it is only @ 
clusive as between them as to the facts stated in it. But 
1 East, 438. 
‘A certificate is discharged by the removal of the pail 
to the parish that gave the certificate; or by the paup 
voluntary return to the certifying parish; or ny quitting © 
parish to which he was certified, if it appear that hem 
to abandon the certificate: or by an order of removal 
a third parish to the certifying parish; or by a seconds 
ficate. The court, however, will not presume a cert 
to be discharged: and, therefore, a clear ground of 
must be shown. 




















(see ante, IV. 4) a 


VI. It has already been noticed, 
by 19 & 14 Car. 2. c. 12. § 1. upon complaint by the ch 
wardens and overseers to one justice within forty 
of a person coming to reside on a tenement under 104. 
any two justices of the division might, on his being li 
AER ERTAS arish, remove such person t0 5 
place of his last legal seulement» And, bys eam she 
act, if such person refused to go, or returned backs 
sent, he might be committed to the House of Correction 
vagabond ; and if the parish officers of his own pats), 
find to receive him, they might be indicted for 
efault, 

This provision had long been considered as equally 
and impolitic: see 1 Comm. c. 9. and the notes there 
was at length remedied by the interference of the % 
ture. 
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35 Geo. 3. o, 101. the first (and consequently 
section of this stat. 13 & 14 C. 2. were repentent 
the reason assigned in the preamble of the 95 Ges‘ 
that, “many industrious poor persons chargeable i 
parish, &c. where they live, merely from want 
there, would, in any other place where sufficient emplos 4 
is to be had, maintain themselves and families, witho r 
burdensome to any parish; and that such poor pen M 
for the most part, compelled to live in their own Lyte he 
not permitted to inhabit elsewhere, under pretence tl they, 
are likely to become chargeable to the parish where n 
for employment : altonee their labour might, in 
stances, be very beneficial to such parish,” —This 

also stated, that the remedy intended to be applies 
granting of certificates, under 8 & 9 Wm. 9. c. 90. (5 

.) had been found’ very ineffectual:—The_ statu 
enacted, “ That no poor person should, in futures 
moved, by virtue of any order of removal, from fiting | 
or place where such poor person should be iphably 
their last settlement, until such person should have 
actually chargeable to the parish or place in which tl e 
inhabit, when they might be removed by two J y 
same manner, and subject to the same appe's 
same powers, as might have been formerly done, 
to persons likely to become chargeable.” 

Stat. 35 Geo. 3. c. 101. did not repes 
and therefore, where an unemancipated | 
vered of a bastard child in the township OF -i iw] 
father’s residence there, under a certificate ack 
him to be a member of a friendly society, esta? atom 
33 Geo. 3. ¢, 54. it was held, that such certifica ily 
not only to him, but to all the members of his 


f her dell 









































that the daughter therefore was, at the time 0! 
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ig in the township under the authority of 33 Geo. 3. 
54. and that by § 25 of that act the settlement of the child 
ie that of the mother. 2 B, § 4. 149, 
Thon arsons convicted of larceny or other felony, rogues, vaga- 
ds, idle and disorderly persons, and reputed thieves—as 
‘tc married women with child—should be considered as 
lly chargeable. Stat. 35 Geo. 3. c. 101. § 5, 6. 
the, the same statute, justices were empowered to suspend 
c removal of sick persons; the charges incurred by such 
Pension to be borne by the parish to which they are re- 
able. § 2,3. See ante, IV. 1, 2. 
tem tats 49 Geo. 3, c, 124, ES 3. where any order of 
D ral (or vagrant pass) should be rupee any justice 
the place, within which such removal or pass should be 
hn s Might direct the execution thereof, and payment of the 
on ages, &e, Order of removal (or vagrant pass), suspended 
Doro count of sickness or other infirmity, might be suspended 
Ha © same period with respect to every other person named in 
Dy tually being of the household or family of'such sick person. 
Wa, 4. of the same act, one magistrate might examine a 
tae as to his settlement, and report the same to petty 
Papes? Who should then adjudge the settlement of such 
pol 2° Geo. 3. c. 160. the settlement of paupers, being in 
tinder y Mesne process, who may have relief ordered them 
a that act, shall be ascertained by one justice, who shall 
order an order of removal to the proper parish, but which 
shall be suspended whilst the pauper debtor remains in 
a and the parish where the pauper is settled shall pay 
enses, 
Y 54 Geo, 3, c, 170. § 10. churchwardens and overseers, 
ers having the management of the poor, may employ 
tener to remove paupers, ordered by magistrates to be 
By stat, 59 Geo. 3. o. 12, § 3, reci ing that poor persons 
ene Scotland, Ireland, Jersey, Guernsey or Man, fre- 
Y become chargeable to parishes in England, and that 
il Vision is made for the removal of such persons, unless 
Hf ave committed some act of vagrancy, and been 
opel rogues and vagabonds, in which case they could not 
Mene OVE without having suffered whipping or imprison- 
ìt is enacted, that two justices may cause any such 
É sets not having committed any act of vagrancy, (and 
emoy? children not having gained a settlement,) to be 
fe ed by pass in manner directed by 17 Geo. 2. c. 5 
mi 




















































b. 
rants.) And if such pauper is adjudged a vagabond, 
sue’ cither whipped or imprisoned, or removed with- 
A Baie’ such punishment, 

e woman living in service with her master, is not 






core, even since the act 35 Geo. 3. c. 101, against the 
Order ay herself and her master, though adjudged by the 
that age hemoval to be with child, and therefore chargeable ; 
Mot prop Ot extending to make persons removable who were 
Per objects of removal before, but only to make cer- 
he en pga of persons excepted out of the act, liable to 
Ver gh, , though not in fact el hargeable, if otherwise pro- 
Ofer Of removal, 3 Hast, 563. 
ff two sts Tefusing to receive a pauper, removed by warrant 
ied ji ices, shall forfeit 5/. to the use of the poor, to be 
Y distress, Stat. 3 Wm, 3. ©. 11. § 10. 
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cannot be removed therefrom, though actually chargeable. 
5 East, 40. 

The first step which the parish officers are to take, in 
order to procure the removal of a pauper chargeable to their 
parish, is to make a complaint to a justice of the peace; for 
the complaint is the foundation of the justice's jurisdiction, 
The order of removal, therefore, must state not only a com- 
plaint, but that it is upon complaint of the parish officers, and 
show in certain the persons, with their names, who are be- 
come chargeable; i the order cannot remove more persons 
than the officers have complained of. 

The next proceeding is the Examination; for this order 
must state that the removal was made on due examination; 
it need not, however, state that the examination was on oath, 
but ought to show that the pauper was summoned and heard; 
but even this is not, in all cases, absolutely necessary, The 
examination must be taken before two justices, and it must 
be by the same two justices who signed the order ; and there- 
fore an order stating it, in the alternative, to have been taken 
“ before us or one of us,” is bad. The two justices also must 
ne the order in the presence of each other; and the justices 
of one county cannot make an order of removal on an exami- 
nation taken and transmitted to them by justices of another 
county, although such examination be verified by oath, An 
order signed by two justices separately, and ‘in different 
counties, is not void, but only voidable on appeal, 

An order of justices removing M. F., wife of P. F, a 
Scotchman, who never gained a settlement in England, and 
their children, to her last legal settlement, which order was 
stated on the face of it to be under the examination of the 
husband, and with the consent of him and his wife, was held 
good. 5 Last, 113. 

An order for removing the wife and daughters of a pauper 
to the place of their settlement, is supported primá facie by 
showing that the parish to which the removal was made was 
the place of the wife's settlement before the marriage, and 
throws the burden of proof on the appellant, that the husband 
was settled in another parish. 13 Best, 311. 

‘The pauper being a settled inhabitant of A., subsequently 
acquired a settlement in the township of B.; the latter town- 
ship afterwards ceased to exist as a place capable of main- 
taining its own poor: held, that the previous settlement in 
A. having been extinguished, the pauper could not be re- 
moved thither from a third township as to the place of his 
last legal settlement. Queere, Whether, in such a case, a re- 
moval to the parish of which the township of B, formed a 
part, would not be good. 2 B. & A. 162. 

‘The mutiny acts enable two justices to take the examina- 
tion of a soldier respecting his settlement, and direct them to 
give an attested copy of it, which is to be by him delivered 
to the commanding officer in order to be produced when 
required, and the acts make such attested copy evidence; no 
other attested copy than that given to the soldier is evidence ; 
but the original examination is admissible evidence. 5 7. R. 
704; 6 T. R, 534. 

The next proceeding is the Adjudication ; for an order of 
removal cannot be good, if it omit to adjudge that the per- 
sons complained of actually became chargeable to the parish 
complaining, and that they are last legally settled in the 
parish to which they are intended to be removed. An order, 
removing nurse children to their derivative settlement, is 
good, without stating the death of the parent, or adjudging 
the place, to which they are removed, to be the settlement of 
their parents. The order must state that the justices are 
justices of the peace for, and not in, the county; but it need 
not state that they were of the division where the pauper 
lives; and it is enough to name the county in the margin of 
the order, for the margin of an order of removal is part of 
the order itself; if, however, two counties are named, and it 
state them to be justices of the counties aforesaid, it is bad. 














The power given to a justice, on a pauper's returning to 
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the parish from whence he was removed, cannot be exercised, 
unless a previous charge be made on oath against the pauper 
who returns; and it seems that, previous to the repeal of 
stat. 13 & 14 Car. 2. c. 12. this offence must have been pro- 
ceeded against under stat. 17 Geo. 2. ¢.5. only; for an order 
of remoyal does nothing more than prevent the party thereby 
removed from returning in a state of vagrancy. 

If an order of removal be made, and the parish, to which 
the pauper is thereby removed, neglect to appeal to the next 
general or quarter sessions, pursuant to stats. 13 & 14 Car. 2. 
¢.12; 8&4 W. & M. c. 11. § 10. such order becomes con- 
clusive, and no new settlement can be gained but by some 
act subsequent to such removal; but it is only conclusive be- 
tween those two parishes and the persons who are mentioned 
in the order, To render an order thus final, for want of an 
appeal, it must not only be a legal order, but it must be sub- 
sisting; for if it be deserted, or made to an improper place, 
the neglect to appeal will have no effect. But see 7 T. R. 200. 

And subsequently, the court held that an order of removal 
executed and unappealed against, was conclusive as to the 
pauper’s settlement at the time of such order, even as between 
third parishes not parties to the former order, 11 East, 388. 

The parish, in whose favour the order is made, may by 
consent abandon it without appealing; and, after such order 
being cancelled by consent of both parties before the time of 
app ‘al, another order made by them, removing the pauper to 
a different parish, is good. 12 East, 359. 

If an order of removal be appealed against, and reversed, 
two justices may remove the pauper back to the parish from 
whence he was sent; but if the order be confirmed, it is then 
conclusive that the appellant parish is the place of the pau- 
per’s last legal settlement; and of course he cannot be 
removed to any other parish, on any settlement gained pre- 
vious to the confirmation of the order, But if an order of 
removal be reversed on appeal, the respondent parish may 
remove the pauper to a thea parish on a settlement gained 
previous to the former removal; for an order reversed is only 
conclusive as to the appellant parish; and a bad order 
reversed, not on the merits, but merely for want of form, is 
not conclusive on either parish. 

By the late act a notice in writing must be given to the 
parish to which the order is made, before the pauper is 
removed, See post, VII. 


VII. 1. The Provisions of the recent Statute (4 § 5 Wm. 4. 
c, 76.) relating to the Commissioners and the Assistant Commis- 
sioners.—By § 1. his majesty, by warrant under the royal 
sign manual, may appoint three fit persons to be commis- 
sioners to carry the act into execution, and also at pleasure 
remove any of the commissioners for the time being, and 
upon any vacancy in the said number of commissioners, 
either by removal or otherwise, appoint some other fit person 
to the said office; and, until ae appointment, the continu- 
ing commissioners may act as if no such vacancy had 
occurred. 

§ 2. The said commissioners shall be styled “ The Poor- 
Law Commissioners for England and Wales;” and the said 
commissioners, or any two of them, may sit as a board of 
commissioners for carrying the act into execution; and, act- 
ing as such board, are empowered, by summons under their 
hands and seal, to require the attendance of all persons they 
may think fit to call before them upon any matter connected 
with the administration of the laws for the relief of the poor, 
and also to make any inquiries as to any such matter, and 
also to administer oaths, and examine all such persons upon 
oath, and to enforce the production upon oath of books, 
contracts, agreements, accounts and writings, or copies 
thereof respectively, in anywise relating to any such matter, 
or to substitute a declaration for an oath: provided, no per- 
son shall bé required, in obedience to any summons, to travel 
more than ten miles from his abode: provided also, that 
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nothing therein contained shall authorize the said 
sioners to act as a court of record, ot to require the p! 
tion of the title, or of any papers or writings relating t0 
title of any lands, tenements or hereditaments not being 
property of any parish or union. 
§ 3. The said commissioners shall cause to be 
seal of the said board, and to be sealed therewith 
orders, and regulations made by them in pursuance of Ë 
act; and all such rules, &c. or copies thereof, purporting! 
be so sealed, shall be received as evidence of the same 125 
tively, without farther proof thereof; and no such rules 
or copy thereof, shall be valid unless so sealed as afore 
The commissioners shall make a record of theit Pi 
ceedings, in which shall be entered a reference to every lë 
received, from whence, its date, the date of its reception, 
the subject to which it relates, and a minute of every 
written or order given by the said commissioners, whe! 
answer to such letters received or otherwise, with the 
the same, and a minute of the opinion of each of th 
in case they should finally differ in opinion upon any fy 
to be given or other proceeding, and such record shall 
submitted to one of Ne secretaries of state once im © 
year, or as often as he shall require the same. r 
§ 5. The commissioners shall, once in every year, OM cig 
to one of the secretaries of state a general report of Ai 
proceedings, which shall be laid before both house 
i 











s of par 
ament within six weeks after if parliament be then sN mi 
or if not, within six weeks after the next meeting thet 
and, by § 6. also report their proceedings to the secretary 
state when required. P 
§ 7. The commissioners are empowered to appoint A5 
ant commissioners for carrying the act into execution At f 
places as they may direct, and to remove such assistant Sy 
missioners at discretion, and on every or any vacancy in ar 
said office of assistant commissioner, by removal or 0% i 
wise, to appoint, if they see fit, some other person to t 
office: provided, that the commissioners shall not ki; 
more than nine such assistant commissioners to act & 
time, unless the Treasury shall consent to the appointment’ 
a greater number. x h 
§ 8. No commissioner or assistant commissioner pjo o 
during his continuance in such appointment, be e4Pig, 
being elected or sitting as a member of the Ho! 
Commons. fj i 
§ 9. empowers the commissioners to appoint be 
assistant secretary or secretaries, clerks, an other 0 ol 
§ 10. No commissioner or assistant commi: sioner, 0 
officer appointed by the commissioners, shall hold his T% 
tive office for a longer period than five years after the ri 
of the act, and thenceforth until the end of the then n6% 
sion of parliament. 5 
By § 11. the commissioners and assistant commis 
are to take the oath therein mentioned. ers ( 
By § 12. the commissioners may delegate the powi 
cept the powers to make general rules) to assistam arf 
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ng George the Third, intituled “ An Act for the better 
Stlation of Parish poor Children of the several Parishes 
stein mentioned within the Bills of Mortality,” and the 
Superintending, inspecting, and regulating of the houses 
erein such poor children are kept and maintained, and for 
‘guigretenticing’ the children of poor persons, and for the 
idance and control of all guardians, vestries, and parish 
Pon. t® 80 far as relates to the management or relief of the 
Bor, and the keeping, examining, auditing, and allowing of 
ter ats, and making and entering into contracts in all mat- 
‘tity relating to such management or relief, or to any expen- 
re for the relief of the poor, and for carrying the act into 
theettion in other respects, as they shall think \propets and 
commissioners may suspend, alter, or rescind such rules, 
4 oh and regulations, or any of them: provided, that nothing 
e act contained shall enable the commissioners to in- 
‘toligg’ "Any individual case for the purpose of ordering 






























Ts, General rules are to be submitted to secretary of 
‘all forty days before coming into operation; and if dis- 
Wed by king in council during the forty days, not to come 
Operation, If disallowed afterwards, they shall, on be- 
Notified, cease to operate. 

a General rules in force at the commencement of 

Tay? Session of parliament, and which shall not previoush 
© been submitted to parliament, shall, within one ake 
the commencement of every such session, be laid by one 
secretaries of state before both houses of parliament, 
18. Rules, orders, &c. are to be sent to oversvers, &e 
bli Pey shall come into operation, who are to give 
ity to them in the manner directed by commissioners, 
‘thal piae rules of the commissioners, or any bye-laws, 
Bius y ige any inmate of any workhouse to attend any reli- 
Prini ‘rvice celebrated in a mode contrary to the religious 
thi, Pes of such inmate, or authorize the education of any 
àn such workhouse in any religious creed other than that 
ted by the parents or surviving parent of such child, 
® Which such parents or parent shall object, or, in the 
of an orphan, to which the godfather or godmother of 
tniste Phan shall so object: provided that any licensed 
Norkhon of the religious ‘persuasion of any inmate of such 
4 use, may at all times in the day, on the request of such 
gig’, isit such workhouse for the purpose of affording 
ore ila, Assistance to such inmate, and instructing his child 
$20, Yen in the principles of their religion, 
Mission No order or regulation made by any assistant com- 
tioner T shall be in force until adopted by the commis- 
"gulate d Stamped with their seal; and no rule, order, or 
Mwe oa Of the commissioners, except orders made in 
tobe, (© the statements and reports hereinafter authorized 
Honore am by overseers or guardians to the said commis- 
modhal be in force until the expiration of fourteen days 
COPY of the same shall have been sent by the commis- 

» Sealed and addresse 

n rel o tracts entered into by or on behalf of any parish 
A relating to the relief of the poor, or for any other 
Mot gg pected with the general management of the poor, 
ioner S, valid unless conformable to the rules of com- 
i and § 50 repeals the 45 Geo. 3. c. 54, as to 


















































n case any person shall wilfully neglect or disobey 
hor rules of the commissioners or assistant commis- 
be guilty of any contempt of the commissioners 









two jurepottds such person shall, on conviction before 
“ang the sepo forfeit for the first offence not exceeding 5/., 
A in e cond offence not exceeding 204. nor less than l., 
“aye third avent of such person being convicted a third time, 
Bienen nd every subsequent offence shall be deemed a 
the gae and such offender shall be liable to be indicted 
less tle offence, and on conviction pay such fine, not 

Vor, p, "an 202, and suffer such imprisonment, with or 
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without hard labour, as may be awarded against him by the 
court by or before which he shall be tried and convicted. 

§ 105. No rule, order, or regulation of the commissioners 
or assistant commissioners, shall be removed or removable by 
writ of certiorari into any court of record, except his majesty’s 
Court of King’s Bench at Westminster; and every rule, &c. 
which shall be removed by writ of certiorari into the said 
Court of King’s Bench, shall nevertheless, until the same shall 
be declared illegal by that court, continue in full force, and 
be obeyed and enforced, as if the same had not been so 
removed. _ 

By § 106. ten days’ notice is to be given to commissioners 
of application for writ of certiorari, &c.; and commissioners 
may show cause in the first instance, 

By § 107. recognizances are to be entered into by parties 
applying for certiorari; and if rule be declared legal, the com- 
missioners are to be entitled to costs. 


3. As to Workhouses. 

By § 21. the powers of the 22 Geo, 3. c. 83; 59 Geo. 3. 
c. 12. and of all other acts relating to workhouses and to bor- 
rowing money, are to be exercised under the control of the 
commissioners, and subject to their orders. 

By § 22. no additions or alterations are to be made to the 
rules contained in the schedule to 22 Geo. 3, ¢. 88. or in any 
other act, until confirmed by the commissioners. 

By § 28. the commissioners are empowered to order work- 
houses to be built, hired, altered, or enlarged, with consent in 
writing of a majority of the guardians of any union, or with 
the consent of a majority of the rate-payers entitled to vote 
as thereinafter prescribed in any parish. 

§ 24. Sums to be raised for purposes of building work- 
houses to be charged on poor-rates; but are not to excced 
one year's amount of poor-rates, 

§ 25. gives power to the commissioners to order workhouses 
to be altered or enlarged without consent as aforesaid, 

§ 31. repeals the 22 Geo. 3, c. 88. § 5. and 56 Geo. 3. c. 
129; part of § 1. restraining parishes from eratan to 
workhouse at a greater distance than ten miles; and of 22 
Geo. 3. c. 83. § 29, limiting class of persons to be sent to 
workhouses, 

§ 42. The commissioners may make rules, &c. for present 
or future workhouses, and vary bye-laws already in force or 
to be made hereafter; and rules, &c. affecting more than one 
union, to be deemed general rules. 

By § 43. justices are empowered to see bye-laws enforced, 
and to visit workhouses, pursuant to the 30 Geo. 3. c, 49. 

By § 44. buildings taken for workhouses are to be deemed 
within the jurisdiction of the place to which they belong, 
though situated without. 

§ 45. No lunatic, insane person, or dangerous idiot, is to 
be detained in a workhouse more than fourteen days. 

§ 91. repeals so much of 6 Geo. 4. c. 80. as relates to pro- 
hibition of spirituous liquors in workhouses ; and § 92. infl icts 
a penalty not exceeding 10/. on persons introducing spirit- 
uous liquors into workhouses. 

By § 93. a penalty is imposed on masters of workhouses 
allowing use of spirituous liquors, or ill-treating poor per- 
sons, or misconducting themselves; and power is given for 
justices to order salaries, &c. to be stopped, and applied to- 
wards payment of penalties. 

4, Of Uniting Parishes. P 

§ 26. The commissioners, by order under their hands and 
seal, may declare so many parishes as they may think fit to 
be united for the administration of the laws for the relief of 
the poor, and such parishes shall thereupon be deemed a 
union for such purpose, and thereupon the workhouse or 
workhouses of such parishes shall be for their common use ; 
and the commissioners may issue such rules for the classifi- 
cation of such of the poor of such united parishes in such 

















workhouse or workhouses as may be relieved in any such 
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workhouse, and such poor may be received, maintained, and 
employed in any such workhouse or workhouses as if the 
same belonged exclusively to the parish to which such poor 
shall be chargeable; but, notwithstandin, such union and 
classification, each of the said parishes shall be separately 
chargeable with the expense of its own poor, whether relieved 
in or out of any such workhouse. 

§ 28. When a union of parishes shall be proposed, the com- 
missioners are to inquire into the expense of poor belonging to 
each parish for three years preceding; and the parishes proposed 
to be included in such union shall, from the time of effecting 
the same, contribute to a common fund for purchasing, &e. 
any workhouse for the poor of such parishes, and for any 
other expense to be incurred for the common use or benefit, 
or on the common account of such parishes, in the like pro- 
portions as on the said annual average of the said three years 
such relief had cost each such parish separately, until such 
average shall be varied or altered according to the power 
thereinafter given. 

§ 29. contains the like provision in respect of unions effect- 
ed under the 22 Geo. 3. c: 83. or local acts of incorporation. 

§ 32. The commissioners empowered to dissolve, add to, 
or take from any union; and thereupon to make such rules 
as may be adapted to its altered state. But the rights and 
interests of parishes, and claims on them, to be ascertained 
and secured. Dissolution or alteration is not to affect the 
rights of third parties, nor take place without the consent of 
guardians of parish. 

§ 33. In any union already, or thereafter to be formed, 
the guardians elected by the parishes forming such union, by 
any writing under the hands of all such guardians, may agree, 
subject to the approbation of the commissioners, on behalf of 
the respective parishes forming such union, that for the pur- 
poses of settlement such parishes shall be considered as one 
parish. So, by § 34. a union may be made one parish for 
the purpose of rating, with the consent of guardians, 

§ 38. provides for the constitution and election of board of 
guardians for unions. 

5. As to Overseers, 
§ 46. The commissioners may direct overseers and 
uardians to appoint paid officers for parishes or unions; and 
fx their duties, and the mode of appointment and dismissal, 
and the security; and regulate their salaries. 

By § 47. every overseer, treasurer, or other person havin 
the collection, receipt, or distribution of the monies heinei 
for the relief of the poor in any parish or union, or holding 
or accountable for any balance or sum of money, or any 
books, deeds, papers, goods, or chattels relating to the relief 
of the poor, or the alleatibe or distribution of the poor-rate 
of any parish or union, shall once in every quarter, in addi- 
tion to the annual account now by law required, and where 
the rules of the said commissioners shall have come in force, 
then as often as the said rules shall direct, but not less than 
once in every quarter, render to the guardians, auditors, or 
such other persons as by virtue of any statute or custom, or 
of the said rules, may be appointed to audit such accounts, or 
in default of any such Pantie &c. being so appointed, then 
to the justices of the peace at their petty sessions for the 
division in which such parish or union shall be situate, a full 
account in writing of all monies, matters, and things committed 
to their charge, or received, or expended by them on behalf 
of any such parish or union, and if thereunto required, shall 
verify on oath the truth of all such accounts and statements, 
or subscribe a declaration to the truth thereof, in manner and 
under the penalties in the act provided for parties giving false 
evidence or refusing to give evidence under the provisions of 
the act; and all balances due from any guardian, treasurer, 
overseer or assistant overseer, or other person having the 
control and distribution of the poor-rate, or accountable for 
such balances, may be recovered in the same manner as any 
penalties and forfeitures are recoverable under the act: pro- 
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vided, that no such proceeding shall discharge the liabi 
the surety of any such treasurer, overseer, assistant oví 
or other person as aforesaid. 
By § 51. the penalty imposed by 55 Geo. 3. c. 137. on pén 
sons having the management of the poor being concerned 
any contract, is extended to persons appointed under the 
$95. In case any overseer, assistant overseer, master 
a workhouse, or other officer of any parish or union, S&A 
wilfully disobey the legal and reasonable orders of suchju 
tices and guardians in carrying the rules of the commissio 
or assistant commissioners, or the provisions of the act = 
execution, every such offender shall, upon conviction 
any two justices, forfeit not exceeding 5l. 
$ 96. ` Provided, that no overseer shall thenceforth be 
ble to any prosecution or penalty for not carrying into @ 
cution any illegal order of such justices or guardians; gya 
§ 97. inflicts a penalty on overseers, &c. purloiningy © 
goods, &c. not exceeding 20/., and treble the value of go 
purloined, And see the next head. 


6. As to Relief, and by whom to be administered: 


























be lawfully entitled to relief in such union, and shal 
to receive the same out of a workhouse. eat 
52. after reciting that “a practice has obtained of gi 
relief to persons or their families, who, at the time pi 
ing for or receiving such relief, were wholly or 
the employment of individuals, and the relief of 
bodied and their families is in many places admi 
modes productive of evil in other respects, and dif 
arise in case any immediate and universal remedy i 
to be applied in the matters aforesaid,” enacts, that al 
passing of the act, the commissioners may declare t 
extent and for what period the relief to be given 1 
bodied persons or to their families, in any particular 
or union, may be administered out of the workhouse 
parish or union, by payments in money, ol with nd 
clothing in kind, or partly in kind and partly in monia 
in what proportions, to what persons or class of peg 
what times and places, on what conditions, and in wha 
ner such out-door relief may be afforded ; and all rety 
trary to the regulations of the commissioners, 18, (0 | 
allowed; but overseers, &c. may delay the operation 
regulations under special circumstances, and make 
thereof to commissioners. If commissio a 
delay, they may fix a day from which all such relief 1 
disallowed: provided, that in case overseers, &e. shall 
from the regulations in any particular instance of Ge. v 
and shall, within fifteen days after every such Cimmi 
report the same, and the grounds thereof, to ppe 
sioners, and the commissioners shall approve of 
been 































parture, or if the relief so given shall have been given, 
temporary lodging, or medicine, and shall have 
reported as aforesaid, then the relief so granted; # 
lawful, shall not be subject to be disallowed. , of relief 

§ 54. After the passing of the act, the giving visions 4 
the poor of any parish, which, according to the Pr 
any of the recited acts, or of the 1 & 2 Wm. 
that act, or of any local acts, shall be under 
of any guardians of the poor, or of any select ! 
whether forming part of any union or incorpora 








(but subject in all cases to the pert of the sa! 


s exclus" 
sioners appointed under the act,) shall appertain di 
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ae guardians of the poor or select vestry, according to 
he TesPective provisions of the acts under which they shall 
furgepointed ; and no overseer of the poor shall give any 
further or other relief or allowance from the poor-rate than 
Such as shall be ordered by such guardians or select vestry, 
feet in cases of urgent necessity, in which cases he is 
Sat y required to give such temporary relief as each case 
Tequire, in articles of absolute necessity, but not in 
ney, and whether the applicant for relief be settled in the 
ish where he shall apply for relief or not: provided, that 
in wise such overseer shall refuse to give such necessary relief 
tall such case of necessity to poor persons not settled nor 
ually residing in the parish to which such overseer belongs, 
y Justice of the peace may order the said overseer, by 
Rie litlar ‘his’ hand), and seal; to give such temporary 
lef in articles of absolute necessity, as the case shall require, 

t not in money; and in case such overseer shall disobe 
ch order, he shall, on conviction before two justices, forfeit 
thay sceeding öl.: provided, that any justice of the peace 
(onl be empowered to give a similar order for medical relief 
‘ y) to any parishioner, as well as out-parishioner, where 
case of” sudden and dangerous illness may require it; 
any overseer shall be liable to the same penalties as 
fal gd for disobeying such order ; but it shall not be law- 
taO? Any justice to order relief to any person from the poor- 
es of any such parish, except as therein before provided. 
må Ž8. After the passing of the act any relief, or the cost 
the’ thereof, given to or on account of any poor person above 
i iee of twenty-one, or to his wife, or any part of his 
shall), 20 der the age of sixteen, and which the commissioners 
teat any rule direct to be given, shall be considered to 
oan to such poor person, 
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sions of the act, any justice, upon the 
_of the overseers or guardians’ of the parish or 
‘ng pebroviding such relief, and upon proof of the same hav- 
oF family given to or on account of any such person, his wife 
i 'Y as aforesaid, and of the same, or any part thereof, 
Temaining due, may issue a summons, requiring such 
on, ns well 
at 








as the master or employer of such person, or 
Person on his behalf, to appear before any two justices, 
tinsa Ue and place to be named in such summons, to show 
why any wages due, or which may become due, from 
in Master or employer, should not be paid over, in whole 
tause) h to such overseers or guardians, and if no sufficient 
e shown to the contrary, or if such person, or some 
is behalf, shall not ‘appear on the return of such 
Ons, then the said justices shall, by order under their 
direct the master or employer for the time being from 
Person 1Y Wages shall be due or become due to such poor 
idi? t0 pay, either in one sum or by instalments as the 
tuma tices shall think fit, taking into consideration the cir- 
i ed of such poor person and his family, out of such 
elie’ 0 Such overseers or guardians, the amount of such 
» OF so much thereof as shall be unpaid. 
live, igh’ Person employed in the administration of the 
in’ to furnish, for his own profit, goods or provisions 
Parochial relief. 


7. As to the Liability of Relations. 
t or to, ter the passing of the act all relief given to the 
of gig) OF On account of any child or children under the 
tider > not being blind or deaf and dumb, shall be 
father oh as given to the husband of such wife, or to the 
Weg gi, euch child or children, as the case may be, and any 
the a 8'Ven to or on account of any child or children under 
Stich a iXteen of any widow, shall be considered as given 
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mother, of any poor child, from their liability to relieve and 
maintain such poor child in pursuance of the 43 Eliz. e. 2. 

§ 57. Every man who after the passing of the act shall 
marry a woman having a child or children at the time of such 
marriage, whether such child or children be legitimate or 
illegitimate, shall be liable to maintain such child or children 
as a part of his family, and shall be chargeable with all 
relief, or the cost price thereof, granted to or on account of 
such child or children until such child or children shall 
respectively attain the age of sixteen, or until the death of 
the mother of such child or children ; and such child or chil- 
dren shall, for the purposes of the act, be deemed a part of 
such husband's family accordingly. 

§ 78. All sums of money assessed by any justices of the 
peace on the father, grandfather, mother, grandmother, child, 
or children of any poor person, for the relief or maintenance 
of such poor person, under the provisions of the 43 Eliz. c. 2. 
or of any act to amend the same, or of that act, and all penal- 
ties and forfeitures to which any person so assessed by such 
justices for such relief or maintenance shall be liable for 
default in paying the same, shall be recoverable against every 
person so assessed in like manner as penalties and forfeitures 
are recoverable under the provisions of that act. 


8. The Provisions repealing, altering, or affecting Settle- 

ments. 

§ 64. After the passing of the act no settlement shall be 
acquired by hiring and service, or by residence under the 
same, or by serving an office. 

§ 65. No person under any contract of hiring and service 
not completed at the time of the yanng of this act shall 
acquire, or be deemed or adjudged to have acquired, any 
settlement by reason of such hiring and service, or of any 
residence under the same. 

§ 66. After the passing of the act no settlement shall be 
acquired or completed by occupying a tenement, unless the 
person occupying the same shall have been assessed to the 
poor-rate, and shall have paid the same, in respect of such 
tenement, for one year, 

§ 67. After the passing of the act no settlement shall be 
acquired by being apprenticed in the sea service, or to a 
householder exercising the trade of the seas as a fisherman 
or otherwise, nor by any person now being such an appren- 
tice in respect of such apprenticeship. 

KIOS: No perdria kal De leetied adjudged, or taken to 
retain any settlement, gained by virtue of any possession 
of any estate or interest in any parish, for any longer or 
further time than such person shali inhabit within ten miles 
thereof; and in case such person shall cease to inhabit within 
such distance, and thereafter become chargeable, such person 
shall be liable to be removed to the parish wherein previously 
to such inhabitaney he may have been legally settled, or in 
case he may have subsequently to such inhabitancy gained a 
legal settlement in some other Iu then to such other parish. 

§ 61. And after the period at which any rule, order, or 
regulation of the commissioners shall come into operation for 
the binding of poor children apprentices, in addition to such 
assent or consent, order or allowance of justices, as are now 
required by law, such justices or any one justice are and is 
hereby authorized and required to examine whether the 
rules, orders, or regulations of the said commissioners then 
in force for the binde of poor children apprentices, have 
been complied with, and to certify the same at the foot of 
every such contract or indenture, and of the counterpart 
thereof, in such form and manner as the said commissioners 
by such rules may direct, and until so certified no such con- 
tract or indenture of apprenticeship shall be valid: provided, 
that nothing in the act, or in any rule of the commissioners, 
shall affect the jurisdiction of any justices of the peace 
over any master or apprentice during the period of appren- 
ticeship. 

3B2 
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9. As to Illegitimate Children. 

§ 69. After the passing of the act so much of any acts of 
parliament as enables any single woman to charge any person 
with having gotten her with any child of which she shall then 
be pregnant, or as renders any person so charged liable to be 
apprehended or committed, or required to give security, on 
any such charge, or as enables the mother of any bastard 
child or children to charge or affiliate any such child or chil- 
dren on any person as the reputed or putative father thereof, 
or as enables any overseer or guardian to charge or make 
complaint against any person as such reputed or putative 
father, and to require him to be charged with or contribute 
to the expenses attending the birth, sustentation, or main- 
tenance of any such child or children, or to be imprisoned or 
otherwise punished for not contributing thereto, or as in any 
way renders such reputed or putative father liable to punish- 
ment or contribution as such, or as enables churchwardens 
and overseers, by the order of any two justices of the peace, 
confirmed by the sessions, to take, seize, and dispose of the 
goods and chattels, or to receive the annual rents or profits 
of the lands of any putative father of bastard children, and 
so much of any such act or acts as renders an unmarried 
woman with child liable as such to be summoned, examined, 
or removed, or as renders the mother of any bastard liable as 
such to be imprisoned or otherwise punished, shall, so far as 
respects any child which shall be likely to be born or shall 
be born a bastard after the passing of the act, or the mother 
or putative father of such child, is thereby repealed. 

y § 70. securities and recognizances for indemnity of 
parishes against children likely to be born bastards, are de- 
clared null and void; and persons in custody for not giving 
indemnity are to be discharged. 

§ 71. Every child which shall be born a bastard after the 
passing of the act shall have and follow the settlement of the 
mother of such child until such child shall attain the age of 
sixteen, or shall acquire a settlement in its own right, and 
such mother, so long as she shall be unmarried or a widow, 
shall be bound to maintain such child as a part of her family 
until such child shall attain the age of sixteen: and all relief 
granted to such child while under the age of sixteen shall be 
considered as granted to such mother: provided, that such 
liability of such mother as aforesaid shall cease on the mar- 
riage of such child, if a female. 

fra When any child shall thereafter be born a bastard, 
and shall by reason of the inability of the mother of such 
child to pe for its maintenance become chargeable to 
any parish, the overseers or guardians of such parish, or the 
guardians of any union in which such parish may be situate, 
may, after diligent inquiry as to the father of such child, 
apply to the next general quarter sessions of the peace within 
the jurisdiction of which such parish or union shall be situate, 
after such shall have become chargeable, for an order upon 
the person whom they shall charge with being the putative 
father of such child to reimburse such parish or union for its 
maintenance and support; and the court to which such appli- 
cation shall be made shall proceed to hear evidence thereon, 
and if it shall be satisfied, after hearing both parties, that the 
person so charged is the father of such child, it shall make 
such order upon such person as to such court shall appear to 
be reasonable under the circumstances of the case : provided, 
that no such order shall be made unless the evidence of the 
mother of such bastard child shall be corroborated in some 
material particular by other testimony to the satisfaction of 
such court: provided also, that such’ order shall in no case 
exceed the actual expense incurred or to be incurred for the 
maintenance and support of such bastard child while so 
chargeable, and shall continue in force only until such child 
shall attain the age of seven years: provided also, that no 
part of the monies paid by such putative father in pursuance 
of such order shall be paid to the mother of such bastard 
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child, nor in any way be applied to the maintenance and st] 
port of such mother. 

By § 73. no such application shall be heard at such 
unless fourteen days’ notice shal] have been given under thé 
hands of such overseers or guardians to the person int 

to be charged with being the father of such child of 
intended application ; and in case there shall not, prev! 
to such sessions, have been sufficient time to give such notit 
the hearing of such application shall be deferred to the 
ensuing general quarter sessions: provided always, 
whenever such application shall be heard, the costs 0 
maintenance of such bastard child shall, in case the ¢ 
shall think fit to make an order thereon, be calculat e 
from the birth of such bastard child, if such birth sh r 
have taken place within six calendar months previous to s45 
application being heard; but if such birth shall have tak 

pla 











ace more than six calendar months previously to such appi 
cation being heard, then from the day of the commencemé? 
of six calendar months next preceding the hearing of 
application : provided also, that if upon the hearing of St 
application the court shall not think fit to make any Of 
thereon, it shall order that the full costs and charges incur 
by the person so intended to be charged in resisting 
application shall be paid by such overseers or guardians: 5 

§ 74, If such person so intended to be charged shall no 
appear by himself or his attorney at the time when s 
application shall come on to be heard before such © 
according to such notice, such court shall nevertheless Prg 
ceed to hear the same, unless such overseers or gual ii 
shall produce an agreement under the hand of such person 
abide by such order as such court shall make thereon wit 
the hearing of evidence by such court: provided always, 
such court may, notwithstanding such agreement, ! 
that evidence shall be given in support of such applica! 
if it thinks fit, before such order is made. us, 

By § 75. the party summoned, if suspected of intending. 
abscond, may be required to enter into a recognizance 
appearance. 


10. Regulations touching Removals and Appeals- 


§ 79. After the Ist Noy. 1834, no poor person shall be 
moved or removable, under any order of removal from oy 
parish or workhouse, by reason of his being chargeable f 
relieved therein, until twenty-one days after a notice in WY 
of his being so chargeable or relieved, accompanie 
or counterpart of the order of removal of such person 
jon upon which such order was 
e been sent, by post or otherwise, by the ove"), 
or guardians of the parish obtaining such order, oF anyi 
or more of such guardians, to the overseers of the 
whom such order shall be directed : provided, that) 
overseers or guardians as last aforesaid, or any three Og 
shall by writing under their hands agree to submit t 
order, and to receive such poor person, it shall be in 
remove such poor person according to the tenor 
order, although the said period of twenty-one days | 
have elapsed : provided, that if notice of appeal 488" guar 
order of removal shall be received by the overseers pote 
dians of the parish from which such poor person it vent} 
in such order to be removed within the said period 0° fre 
one days, it shall not be lawful to remove such podij 
until after the time for prosecuting such appeal gecul 
expired, or, in case such appeal shall be duly P' 
until after the final determination of such appesi ving 0” 
§ 80. The overseers or guardians of the parish gi% autho 
notice of appeal, or their attorney, or any other per 1r 
rized by them, shall, until such appeal shall have De 
and decided, at all proper times have free access to Mt 
person for the purpose of examining him touching 
ment; and in case it shall be necessary for the mi 
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amination of such person that he should be taken out of 
Yemoving parish, such overseers or guardians shall be 

titted to remove him therefrom for the time which may 

puecessary for that purpose : provided, that the expense 

Such removal, and of his maintenance during the same, 
be defrayed by the appellant parish. 

p81. After the ist Nov. 1834, in every case where notice 

po against such order shall be given, the overseers or 

















Hans of the parish appealing against such order, or any 
fling, or more, shall, with such notice, or fourteen days at 

it before the first day of the sessions at which such appeal 
intended to be tried, send or deliver to the overseers of the 
nett parish a statement in writing under their hands 
the go rounds of such appeal ; and it shall not be lawful for 
fs Verseers of such appellant parish to be heard in support 

uch appeal unless such notice and statement shall have 
4 Ate given as aforesaid: provided, that it shall not be 
ful for the respondent or appellant parish, on the hearing 

a XY appeal, to go into or give evidence of any other 
Motil of removal, or of appeal against any order of re- 

than those set forth in such respective order, exami- 
K or statement as aforesaid. 

2. The parish losing the appeal shall pay such costs as 
Sourt may direct, which, after refusal to pay, may be 
red from the overseer in the same manner as any 
Ailties or forfeitures are by the act recoverable, 

. If either of the parties shall have included in the 
* or statement sent as hereinbefore directed any grounds 

‘oval or of appeal which shall in the opinion of the jus- 
determining the appeal be frivolous and vexatious, such 
Y shall be liable, at the discretion of the said justices, to 
1e whole or any part of the costs incurred by the other 
aa disputing any such grounds, such costs to be reco- 

„i the manner hereinbefore directed as to the other 
pa curred by reason of such appeal. 

* The costs of relief are to be paid by the parish to 
tuspa, DOOF persons are decided to belong. But relief under 

ended order is not to be recoverable unless notice be sent 
































s în the Latin church to the bishop of Rome, and who 
ad great authority in these kingdoms. As to the 
Hh opinine™*® of the See of Rome, it is said to be the gene- 
iome oa that Christianity was first planted in this island 
«of the eastern church; which is very probable, from 
od Britons observing Easter always on the fourteenth 
Bb Month, according to the custom of the east; but 
Mt from HECE converted about the year 600, by persons 
ould iy, ‘ome, and wholly devoted to the interest thereof, 
Bing ihe be expected that such an opportunity, of en- 
ted, e jurisdiction of that see, should be wholly neg. 
and yet there are few instances of the papal power in 
sweeter the Norman conquest; though four or five 
ere made bishops by the pope at the first conversion, 
Ale Was an instance or two of appeals to Rome, But 
San 


inander TI, having favoured and supported William I., 


ci 















Yasion of this kingdom, made that a handle for 
send) ius encroachments ; and, in this king's reign, began 
ìs legates hither. Ermenfroy, bishop of Sion, was 

it gee had ever appeared in that character in any of 
Henr ilanda, And, afterwards, Paschal II. prevailed 
Of Ser? ive up the donation of bishopries. In the 
forthe Phen, the pontifical authority was permitted to 
always goa cToachments : appeals to the pope, which had 
asti sdy prohibited, became now common in every 
Controversy. And in the reign of Henry II. Pope 

x exempted all clerks from the secular power : 
King at first strenuously withstood those inno- 
*0n the death of Becket, who, for having vio- 
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lently opposed the king, was slain by some of his servants, 
the pope got such an advantage over him, that he was never 
able to execute the Constitutions of Clarendon. And, not 
long after this, by a general excommunication of the king 
and people for several years, because they would not suffer 
an archbishop to be imposed on them, Rohn was reduced to 
such straits, that he surrendered his kingdoms to Pope 
Innocent III, to receive them again, and hold them of him 
under the rent of a thousand marks. And in the reign of 
Henry III., partly from the profits of our best church be- 
nefices, which were generally given to Italians, and others 
residing at the court of Rome, and partly from the taxes im- 
posed by the pope, there went yearly out the kingdom 
70,0000. sterling; a great sum in those days: the nation 
being thus burdened, and under necessity, was obliged to 
provide for the prerogative of the prince, and the liberties of 
the people, by many strict laws. And hence, in the reign of 
Bvardi Cidetwaeleciaesaie parliament, that the pope’s taking 
upon him to dispose of English benefices to aliens, was an 
encroachment not to be endured; and this was followed by 
the 25 Edm, 3. st. 6, called the statute of provisors against 
popish bulls, and disturbing any patron to present to a be- 
nefice, &e. See also the 12 Rich. 2. c.15; 16 Rich. 2 c. 
5; 2 Hen. 4, c. 3, 4; 7 Hen, 4. c. 8; 3 Hen. 5. c. 4; 25 
Hen, 8. c. 21; 28 Hen. 8. c. 16. The maintaining by writing, 
preaching, &c. the pope's power here in England is made a 
premunire upon the first conviction, and high treason on the 
second, 5 Eliz c, 1. In the construction of which statute 
it has been held, that he who, knowing the contents of a 
popish book, written beyond the sea, brings it over, and 
secretly sells or conveys it to a friend; or having read the 
book, or heard of its contents, doth after in discourse allow it 
to be good, &c. is in danger of the statute; but not he who, 
having heard thereof, buys and reads the same, Selden's 
Janus Anglor.; Davis, 90, &e.; Dyer, 282; 2 Inst. 550. 
See further, tits, Bull, Præmunire, 

POPULAR ACTION. An action given by statute to 
any one who will sue for a penalty. See titles Action, Infor- 
mation, Limitation of Actions. 

PORT, portus.) A harbour or place of shelter, where 
ships arrive with their freight, and customs for goods are 
taken. The ports in England are London, Ipswich, Yar- 
mouth, Lynn, Boston, Hull, Newcastle, Berwick, Carlisle, 
Chester, Milford, Cardiff, Gloucester, Bristol, Bridgwater, 
Plymouth, Exeter, Poole, Southampton, Chichester, and 
Sandwich; all which are declared lawful ports, et infra 
corpus comitatis: to these ports there are certain members 
belonging, and a number of creeks, where, commonly, officers 
are placed, by way of prevention of frauds in the customs; 
but these are not katun planed of exportation or importation, 
without particular licence from the port or member under 
which they are placed. Lex Mercat. 132, See further, 
titles Harbours and Havens. 

PORTER, in the circuit of justices; an officer who 
carries a white, or silver rod, before the justices in eyre, so 
called à portando virgum. 13 Edw. 1. ¢. 41. See Vergers, 
There is also a porter bearing a verge before the justices of 
either bench. Cowell, 

PORTERAGE, A kind of duty formerly paid at the 
Custom-house to those who attended the water-side, and 
belonged to the package-office; and these porters had tables 
set up, ascertaining their dues for landing of strangers’ goods, 
and for shipping out the same. Merch. Dict. This duty, 
along with some others, has been recently abolished, See 
Package, 

PORTERS anp PORTERAGE, Porters are persons 
employed to carry messages or parcels, &c. 

In London they are divided into different classes. The 
39 Geo. 3. c. 58. enacts, that the following rates shall be 
the maximum charge upon all parcels not exceeding S6lbs. 
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weight, in London, Westminster, Southwark, and the suburbs, 
viz.: 








For any distance not exceeding } of a mile 
Not exceeding 4 a mile . 
Not exceeding I mile . 
Not exceeding 14 mile. 
Not exceeding 2 miles . 
And so on in like manner the additional sum of 
further distance, not exceeding 4 a mile. 

Tickets to be made out at the inns, and given to the 
porters, who are to deliver them with the paroelss and any 
innkeeper not making out such tickets, to forfeit not exceeding 
40s., nor less than 5s.; porters not delivering, or defacing 
the same, to forfeit 40s.; and if they make any overcharge, 
they are to forfeit 20s. Parcels brought by coaches to be 
delivered within six hours, under a penalty not exceeding 
20s., nor less than 10s. Parcels brought by waggons to be 
delivered within twenty-four hours, under a like penalty. 
Parcels directed to be left till called for, to be delivered to 
those to whom the same may be directed, on payment of 
the carriage, and 2d. for warehouse room, under like penalty. 
Tf parcels be not sent for till the expiration of a week, 1d. 
more for warehouse rent may be charged. Parcels not di- 
rected to be left till called for, to be delivered on demand, 
under the above penalty. Misbehaviour of porters may be 
punished by a fine, not exceeding 20s., nor less than 5s, The 
porters of Londoni hava: thedexalusive;ptivilega oftaldugiarg 
and carrying goods within the city; and the employment of 
any one else may be punished by fine. 

PORTERS, Tackle-house.] Are regulated by the city of 
London. ‘They have the privilege of performing the labour 
of unshipping, landing, carrying, and housing the goods of 
the South Sea Company, the Kast India Company, and all 
other goods, except from the east country—the produce of 
the British plantations, and Ireland, and goods coastwise. 
They give bond for 5002., to make restitution in case of loss 
or damage, and are limited to rates, fixed by the corporation, 

PORTERS, ticket.] Are persons appointed by the city 
of London; and have granted them the exclusive privilege of 
unshipping, loading, and housing pitch, tar, soap, ashes, 
wainscot, fir poles, masts, deals, oars, chests, tables, flax, 
and hemp, brought to London from the east country; also 
iron, cordage and timber, and all goods of the produce of 
Ireland and the British plantations, and all goods coastwise, 
except lead. They are freemen of the city, give security in 
100/. for fidelity, and have their names and numbers en- 
graved on a metal badge, They are under the tackle porters ; 
who may, in performing the business of the port, employ 
other labourers, if ticket porters be not at hand. Any person 
may bring Are into London; but he is liable to a fine, if 
he either take up or carry any within the city. 

PORTGREVE, or PORTREVE, portgrevius; Sax. port- 
gerefe ; urbis vel portus præfectús.] A magistrate in certain 
Sea-coast towns; and as Camden, in his Britannia, says, the 
chief magistrate of London was anciently so called, as appears 
by a charter of King William the Conqueror. 

Instead of the portgreve, Richard I. ordained two bailiffs ; 
but, presently after him, King John pia them a mayor 
for their yearly magistrate. See London. 

PORTION. That part of a person’s estate which is 
given or left to a child. 

If a term of years settled to raise a daughter's portion is so 
short, that the ordinary profits of the Pe are not sufficient, 
the Court of Chancery may order timber to be felled, &c. to 
make up the money at the time appointed. Pree. Ch. 27. 

‘A sale of lands has been also decreed for payment of 
portions devised to be paid at a certain time out of the rents 
and profits, where they were not judged sufficient for raising 
the money; although the land subject to the portions was 
given to others in remainder. Ibid, 396. See Treat. of 
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Equity, lib. 1. e. 6. § 18; lib. 2. e. 8. § 6, 7; Vin Ab 
Portions; ante, tit. Marriage; and post, tit. Trustees, 
Will, &e. 

PORTIONER, portionarius.] Where a pars 
served by different ministers alternately, the ministers 
called portioners; because they have but their portion 
proportion, of the tithes or profits of the living; the 
portion is also applied to that allowance which a vicar © 
monly has out of a rectory or impropriation, See 27 Hem & 
























C. 28. 

PORTMEN. The burgesses of Ipswich are 80 © 
So also are the inhabitants of the eu ports, according ‘° 
Camden. 

PORTMOTE, from portus, and gemote, conventus] 
court kept in haven-towns, or ports; and is called the pO 
mote court. 43 Eliz. c. 15. The portmote, or portma 
mote, i, e. portmen’s court, is said to be held not only in P 
towns, as generally rendered, but in inland towns—the 
port in Saxon signifying the same with city. ~ = ee 

PORTSALE. A public sale of goods to the highest bi 
or of fish presently on its arrival in the port or haven. 
Stat. Antiq. 35 Hen. 8. c. 7. 

PORTSOKA, or PORTSOKNE, The suburbs of 
or any place within its jurisdiction; from the Saxon 
civitas, and soca, jurisdictio, Somner's Gavelkind 5 
Henry ILI. granted by charter to the city of Londo 
tantium murdri, 8c. infra urbem, et in ortsokne 
within the walls of the city, and the liberties without 
walls, Placit. temp. Ed. 1. 4 

PORTUYS, portuas, portuos, porthose.) A breviary. Cam 
Blount. See 3 & 4 Edw. 6. c. 10. where portuyses Are g 
merated with mass books, &c., and prohibited to be imp 
POSSE. An infinitive mood, used substantively ©, 
nify a possibility; such a thing is in posse, that i8, S 
thing may possibly be; but, of a thing in being, we SUY 
in esse. ` 

POSSE COMITATUS. The power of the county) 
cording to Lambard, includes the aid and attendant in 
knights, and other men above the age of fifteen, Witr 
county; because all of that age are bound to have Mipi 
by the statute of Winchester; but ecclesiastical pet 
such as labour under any infirmity, are not compel! 
attend. Persons able to travel are required to be #880 
this service, It is used where a riot is committed, ef é 
sion is kept on a forcible entry, or any force or resch? Spp 
contrary to the commandment of the king’s writ, OF 
sition to the execution of justice. 2 Hen. 5. ©. 8+ e 

But with respect to writs that issue, in the first ‘ake 
to arrest in civil suits, the sheriff is not bound to S 
posse comitatus, to assist him in the execution 0! 
Escape. Though he may, if he pleases, on forcible 
to the execution of the process. See 2 Inst, 193; 

Sheriffs are to be assisting to justices of the 
pressing riots, &c, and raise the posse comitatus, DY 
any number of men to attend for that purpose, WA 
with them such weapons as shall be necessary 
may justify the beating, and even killing, sue! 
resist, or refuse to surrender; and persons refusin 
herein, may be fined and imprisoned. See 17 fi 
13 Hen. 4. c. 7; 2 Hen. 5. c. 8; Lamb, 313, ' 
62; Dalt. c. 46; 2 Inst. 193. 

Justices of peace, having a just cause to 
sistance, may raise the posse in order to re! >i 
making an entry into or detaining lands; an assist h 
need be, may raise the power of the county to fore, 
the execution of a precept of restitution; the ti 
make a return thereto, that he could not mai 
by reason of resistance, he shall be amerced. 
Entry, Sheriff: 

Also it is the duty of a sheriff, or o 
having the execution of the king’s writs, 
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‘ouring to execute the same, to raise such a power as 
effectually enable them to quell such resistance ; though it 
Said not to be lawful for them to raise a force for the exe- 
tution of a civil process, unless they find resistance. 2 Inst. 
85 8 Inst. 161, 
It is lawful for a peace officer, or a private person, to 
mble a competent number of people, and sufficient power 
Suppress rebels, enemies, rioters; but there must be great 
tion, lest, under a pretence of keeping the peace, they 
ee greater breach of it; and sheriffs, &c. are punishable 
‘sing heedless violence, or alarming the country in these 
Sher! Without just grounds, See further, Contempt, Riot, 


POSSESSIO FRATRIS. Formerly where a man had a 
i #nd a daughter by one venter, (i. €. wife,) and a son by 
nother venter, and died; if the first son entered and died 
thout issue, the daughter should have the land, as heir to 
* brother; although the second son, by the second venter, 
eir to the father, But if the eldest son died without 
not having made an actual entry and seisin, the younger 
Y, by the second wife, as heir to the father, should 
the estate, not the sister, Co. Litt. 11, 15. 
S were settled on a man, and the heirs of his body, 
Wie had issue a son and a daughter by one woman, and a 
another, and died, and then the eldest son died, before 
gentry made on the lands either by his own act, or by the 
ee on of another; the younger brother should inherit, 
liming as heir of the body of the father, and not gene- 
48 heir to his brother; yet, if the eldest brother entered, 
i, bY his own act, gained the possession; or if the lands 
leased for years, or in hands of a guardian, there the 
of, 8100 of the lessee or guardian vested the fee in the elder 
haw? and then, on his death, the sister should inherit, 
to her brother, for there was possessio fratris, 3 
Mere could be no possessio fratris of a dignity; in such 
è younger brother was heres natus, Lord Grey, 
8 created a baron to him and his heirs, had issue a son 
$ hatughter by one venter, and a son by another; and, 
is death, the eldest being possessed of the barony, and 
and 2 Nithout issue, it was adjudged, that the younger brother, 
Noat the sister, should have it. Cro, Car. 437, 
ony by the recent statute altering the law of inheritance, the 
the i of the heir is to be traced from the person last entitled 
Posen Whether he has had seisin or not, See Descent. 
tal SESSION, possessio, quasi pedis positio.) Is either 
iere a person actually enters into lands or tenements 
Rees or conveyed to him; or, in law, when lands, &e. 
ing tended to a man, and he hath not actually entered 
aaa So before, or till an office is found of lands 
la e to the king by attainder, he hath only a possession 
W, Bract, lii 
Bract. lib, 2, e. 17. 
pion, beyond the memory of man, establishes a 
t the wt if by the knowledge of man, or proof of record, 
n Contrary is made out, though it exceeds the memory 
dg, this shall be construed within memory. Co. Litt. 
Ki Ng possession the law favours, as an argument of 


qe he Peoria enter into and claim the same land, 
3 m will always be adjudged in him who has right, 
Hepat: 256, 523, E n 
Make a po Ì3 out of possession, if he brings his action, must 
t auta title: and to recover any thing from another, it 
Must cient to destroy the title of him in possession, but 
hl? an Bove your own better than his. Vaugh. 8. 58, 60. 
Owg ion against a person for digging of coney- 
nded p A common, &c. it was held that the action, being 
Mmon ie the possession of the tenement to which the 
nged, the plaintiff need not show a title; and in 
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this case the defendant may be a stranger; besides the title 
is not trayersable, but ought to be given in evidence upon 
the trial of the issue. 3 Salk. 12. 

A defendant in trespass, &c. for taking cattle damage 
feasant, has been allowed to justify the taking on his pos- 
session, without showing his title; the matter of justification 
being collateral to the title of the land. 2 Mod, 70; 3 Salk, 
220. See Trespass. 

In replevin, if defendant had the possession, it is a good 
bar against the plaintiff if he has no title; but there cannot 
be a return, unless he shows a property in the goods, See 
Replevin. 

Action of the case lies for shooting at and frighting away 
ducks from a decoy pond, which is in the plaintiff's posses- 
sion, without showing that he had any property in them. 3 
Salk. 9. 

A man on a lease and release of lands, &c. is in possession 
to all intents, except bringing trespass, which cannot be 
without actual entry, pedis positio, 2 Lil. Abr. 335. And 
to make possession good on entry, the former possessor and 
his servants, &e. are to be removed from the land; and if 
possession be lost by entry of another, it must be regained by 
re-entry, &e, Pasch. 1650. 

A person in possession may bring an action, for loss of his 
shade, shelter, fruit, when trees are injured; and he in re- 
version for spoiling the trees. 3 Lev. 209. One, in defence 
of his lawful possession, may assemble his friends to resist 
those who threaten to make an unlawful entry into a house, 
&e. 5 Rep. 91. There is an unity of possession, when, by 
purchase, the seignory and tenancy become in one man's pos- 
session. Kitch, 134, See 16 Vin. Abr. 454, 460; 3 Comm. 
c. 10; and further, tits. Ejectment, Entry, Writ of Right; 
and other appropriate titles. 

Important alterations have been made in the rules of law 
relating to the possession of lands by the 3 & 4 Wm, 4. è. 27, 
which will be found under the title Limitation of Actions, I1. 

POSSIBILITAS. Is taken for an act wilfully done, and 
Impossibilitas for a thing done against our will. Leg. Alfred. 
cap, 88; Ll, Canuti, c. 66 ; Leg. Sax, Edw, senior. c. 88. 

POSSIBILITY. Is defined to be an uncertain thing, 
which may or may not happen. 2 Lil, Abr. $36. And it is 
either near or remote; as, for instance, where an estate is 
limited to one, after the death of another, this is a near 
possibility; but that one man shall be married to a woman; 
and then that she shall die, and he be married to another, 
this is a remote or extraordinary possibility, And the law 
doth not regard a remote possibility, that is never likely to be. 
15 H. 7. 10; Hardr, 417 ; 2 Rep. 50. 

Where a lease is made for life, the remainder to the right 
heirs of J, S. this is good; for by common possibility J, S. 
may die during the life of tenant for life. 2 M, 7.13; 3 
Shep. Abr. 36. E 

A man made a lease to his brother for life, and that if he 
married, and his wife should survive, then she should have it 
for her life; the lessee, before he married, made a feoffment 
of the lands to another, and afterwards the lessor levied a 
fine to him; then the lessee married, and died, and his wife 
survived. And it was held, that the remainder to the wife 
for life was gone by this feoffment, and the possibility of her 
having it was included in the fine, which was likewise barred, 
Moor, 554, 

A testator, possessed of a lease for years, devised the 
profits thereof to W. R. for life, remainder to another; and 
afterwards the devisee for life entered with the assent of the 
executor, and then he in remainder for life assigned all his 
interest to another, and after the devise for life died ; it was 
resolved that this’ assignment was void, because, whilst the 
devise for life was living, he in remainder had only a possi- 
bility to have the term: for the devisee for life had an interest 
in it sub modo, and might have survived the whole term. 4 
Rep. 64, 
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The devise of the possibility of a term is void; as where 
a term is devised to A, for life, remainder to B., and B. de- 
vises this remainder to C. and dies, and then A. dies; this 
devise to C. is void, and the executors of B. shall have it. 
3 Lev. 427. See Remainder, Will. 

A possibility founded on a trust differs from a mere possi- 
bility; the first may be devised, but the other cannot. Moor, 
808. 

At common law, a possibility could not be granted or assign- 
ed; but where such possibilities are real interest, they will 
be attended to accordingly in equity. Thus, a covenant for 
a valuable consideration to settle or convey a possibility, 
when it arises, will be enforced, See Treat. Eq. 202; and 
titles Assignment, Release. 

‘A mere possibility could be only bound or extinguished at 
law by estoppel, by a fine, or recovery; Poles, 54; or in 
equity by contract. 2 P. Wms. 182. 191; see 1 Madd. Ch, 
437; 3 Mer. 671. But where a possibility is coupled with 
an interest, as where the person is fixed and ascertained, it 
may not only be bound by estoppel or contract, but may be 
released, pass under the bargain and sale of commissioners of 
bankrupt, or be devised, though it cannot be granted or 
transferred by the ordinary rules of the common law. 10 
Rep. 46. Ifan heir apparent levied a fine of lands, and 
survived his ancestor, he was bound by estoppel, and his 
right extinguished. Sir W. Jones, 456, It was held by the 
late master of the rolls, that where by deed indented a man 
represents himself as the owner of an estate, and affects to 
convey it for valuable consideration, having at the time no 

ossession or interest in the estate, and where nothing there- 

re can pass, whatever be the nature of the conveyance, if 
by any means he afterwards acquire an interest in the estate, 
he is estopped in respect of the solemnity of the instrument 
from saying, as against the other party to the indenture, con- 
trary to his own avermentin it, that he had no such interest 
at the time of its execution. A conveyance by lease and 
release will operate as an estoppel; and where the release can 
have the benefit of the conveyance at law, a court of equity 
will not interfere in his behalf. 2 Sim. § Stu. 519, after- 
wards affirmed by the lord chancellor; see 2 B. § Ad, 282. 

Contingent and executory estates, and possibilities accom- 
panied with an interest, are devisable. Bur. 1131; 2 Eden's 
C. C. 142; 1 Bl. Rep.. 605; 1 Hen. Bl. 30; 3 Bast, 88; 
17 Fes. 182. But such an interest is not devisable where the 
person who is to take is not in any degree ascertainable before 
the contingency happens; as where there was “ a devise to 
two equally, or to the survivor of them, and to be disposed 
of by her, the survivor, as she might by will devise,” the will 
of one of such devisees made during their joint lives, although 
the survivor, was held inoperative. 2 M. & S. 164, 

As to the alienation of expectancies, see Tail, 

POST. A swift or speedy messenger to carry letters. See 
Post-Office. 

Penny Post, Letters or parcels are conveyed daily by 
the establishment, originally called the penny-post, to and 
from all places within the bills of mortality, and ten miles 
or more distance from the general post-office, in London. 
See 9 Ann. c. 10; 5 Geo. 3. c. 25; 34 Geo. 3. e. 17 ; 41 Geo. 
3. (U. K.) c. 7. § 3; 45 Geo. 3. c. 11. § 4. under which the 
original rate of 1d. is in all cases advanced to 2d. and in 
some to 3d. 

POST, writ of entry in. A writ given by the statute of 
Marlbridge, (52 Hen. 3.) c. 30; which provided, that when 
the number of alienations or descents exceeded the usual de- 

rees, a new writ should be allowed, without any mention of 

legrees at all. And accordingly, this writ was framed, which 
only alleged the injury of the wrong-doer, without deducing 
all the intermediate titles from him to the tenant: stating it 
in this manner; that the tenant had no legal entry unless 
after, or subsequent to, the ouster or injury done by the 
original dispossessor ; “non habuit ingressum nisi post in- 
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trusionem quam Gulielmus in illud fe 
writ is now, as well as the other writs of entry, prosp 
abolished. | See Entry. 

POST CONQUESTUM, after the Conquest. 
serted in the king's title, by King Edward I. and cons 
used in the time of Edward II]. Claus. 1 Edw. 3. m@™ 


m, 33, 

POST DIEM. Where a writ is returned after the di 
assigned, the custos brevium hath a fee of 4d, whereas heh 
nothing if it be returned at the day. $ 
POST DISSEISIN. Was a writ that lay for him wh 
having recovered lands or tenements by a force of novel 

isin, was again disseised by the former disseisor; it is ® 
abolished, See Assise of Novel Disseisin. 

POSTEA. The return of the judge, before whom a ¢ 
was tried, after a verdict, of what was done in the cause; ai 
is endorsed on the back of the nisi prius record. It b 
thus in Latin, postea, die et loco, §c., in English, after 
(i. e. after joining issue and awarding the trial), on the 
and at the place of trial named, the plaintiff and defend 
appear. See Pleading, Practice, Record, Trial. Mis 

OSTERIORITY, posterioritas.] Signifies the being g 
coming after, and is a word of comparison and relation, 
tenures, the correlative whereof is priority. As a man ho 
ing lands or tenements of two lords, holds of his ancii 
lord by priority, and of his latter lord by posteri 
Staundj. Prærog. 40, 11; 2 Inst, 89%, See Priority 

POST-FINE. A duty that was paid to the king fori 
formerly acknowledged in his court, paid by the cognisee 
the fine was fully passed. See Fine of Lands, 1. |. 

POST-HORSES. The duties upon horses let for bite 
travelling post are regulated by the 4 Geo. 4. c. 62. 

POSTHUMOUS CHILD.” A child born after his fi 
death, &c. ' i 

By 10 & 11 Wm. 3. c. 16. posthumous children are ent 
to take estates by remainder, in settlements, in the 
manner as if born’ in their father’s lifetime, though no, eM 
be limited to trustees to preserve them till they come Lab 
See Infant, I., Remainder. 

POST-MAN. See Pre-audience. 

POST-NATUS, The second son, or one born after 
often mentioned in Bracton, Glanville, Fleta, and, 
ancient writers. In another sense it is distinguishe 
ante-natus, in the case of aliens becoming subjects + r: 
post-nati and ante-nati, it was solemnly adjudged, that $ 
who after the descent of the crown of Englan' 
James I. were born in Scotland, were not aliens here in 
land. But the ante-nati, or those born Scotland, 2 h 
the descent, were aliens here, in respect of the a F 
birth. Calvin's case. Children of persons attainted ol mgh" 
born after the king’s pardon, may inherit lands ; yi le 
those born before, &e. Co. Lit. 391. See Alien, t 
Descent, §e. f lettet 

POST-OFFICE. The office for the conveyance 9i 
through the kingdom, as well from foreign parts | 
place to place within Great Britain, ‘This was atten 
the parliament in 1643; an office was erected first yi 
during the usurpation, and after the restoration @S° 
by 12 Car, 2. c. 35. See 1 Comm, 321. ne altel 

The rates of letters have been from time to ete G 
and some further regulations added by 9 Ann. 6, I") gu 
1. c 21; 26 Geo. 2. c. 13; 5 Geo. 3. c. 25; 1 Gee 
28 Geo. 3. c. 9; 39 Geo, 3. c. 76; 41 Geo. 8. (Ue 
42 Geo. 3.¢. 81.101; 45 Geo. 8. c, 11; 46 Geo. 
48 Geo. 3. c. 1165 55 Geo. 3. ¢. 87} and he 
posed in order to confine the carriage of letters mi 
office only, except in some few cases. See Carri ig 

By 46 Geo. 3. c. 92. letters may be conve: tra P 
places, not being post-towns, and charged with er atey 

Many attempts weremade by pi asters in Coun, 5, 
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town, above the parliamentary rates, under the pretence, 
t they were not obliged to carry the letters out of the office 
gratis, But it was repeatedly decided, that such a demand 
illegal, and that they are bound to deliver the letters to the 
abitants, within the usual and established limits of the 
{yg Without any addition to the rate of postage. 3 Mils. 
Coi ° Black. Rep. 906; 5 Burr, 2709; 2 Roll. Rep. 906 ; 
owp, 182. 
t By 7 Geo. 3. c. 50. enforced by 
employed in the post-office, secr 


Urities for money, 
S tal offence ; 

ose Seems that 

lety 
Portin; 
miles fe 
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42 Geo. 3. c. 81, persons 
ing any letters containing 










ped m: 
tain or 
spapers published in such colonies and sent to the united 
lom are to be delivered also free of postage. 
“any, newspapers of the united kingdom may be sent to 
Y foreign post free of postage, and newspapers printed in 
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rt to be paid when Ale same shall be p 

» and likewise 2d, on the delivery of any foreign 
kingdom in addition to the post- 

ärged by the foreign post office. 

: €mpowers the post-master general, with the consent of 

Mey whenever it shall be deemed expedient, again to 

evap, he respective rates of 2d. for the conveyance of any 

By ‘Per from or to the united kingdom. 
Sides, ond newspapers are to be sent in covers open at the 
Publica by § 7. must be posted within seven days after 


ot the Wthorises the post-master general, with the consent 
Piblig ey, to contract with the editors of unstamped 
Year| tons for forwardin, the same by post, on payment of 
2 fim for each publication, 
eo, 4, ¢. 20, 
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ceiving, stamping, sorting, &e. or delivering 
ts, or in any business relating to the post office, 
'mbezzling, purloining, secreting, or destroying, or 
Ha &e. any other person so to te printed notes or 
NBS in parliament, printed newspaper, or any other 
at een sent by the post without cover, or in covers 
hable p20% is declared guilty of a misdemeanor and 
the HA fine and imprisonment, 
eo, 8. e, 143. § 2. if any officer, or person em- 
ce Under the post office of Great Britain, shall 
exzle, or destroy, any letter or packet with which 
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ment, or which shall have come to his hands or possession 
whilst so employed, containing the whole or any part of any 
bank note, &e. or warrant, draft, bill, or promissory note 
whatsoever for the payment of money; or shall steal and 
take out of any letter or packet with which he shall have 
been entrusted, or which shall have come to his hands or 
possession, the whole or any part of such bank note, &c. he 
is guilty of a capital felony. 

By § 4. aiders, abettors, and accessories before the fact, are 
also guilty of felony punishable with death, and they may be 
tried and convicted either before or after the conviction of 
the principals. 

By § 3, of the above statute, stealing letters from the pos- 
session of any person employed to convey letters sent by the 
post, or from any post office bag, or mail, is declared to be a 
capital offence, 

By the 42 Geo, 3. c. 81. § 4. any person secreting or detain- 
ing, or after request refusing to deliver up any mail or bag 
of letters or any letter sent by the post, or put into any post 
office, and which shall have been found or picked up or by 
accident or mistake left with or at his house, is guilty of a 
misdemeanor punishable with fine and imprisonment, 

Tt was determined so long ago as 13 Will. 3. in the case of 
Lane v. Cotton, by three judges of the Court of K, B, though 
contrary to Lord C. J. Holt’s opinion, that no action could 
be maintained against the post-master general, for the loss of 
bills or articles sent in letters by the post, 1 Ld. Raym, 646; 
1 Com, Rep. 100. A similar action was brought against 
Lord Le Despenser and Mr. Carteret, postmaster-general in 
1778, to recover a bank note of 1007. which had been sent by 
the post, and was lost, Lord Mansfield delivered the opinion 
of the court, that there was no resemblance, or analo; ry, be- 
tween the post-masters and a common carrier; and that no 
action for any loss in the post-office could be brought against 
any person, except him by whose actual negligence the loss 
accrued. Comp. 754, 765. For this reason, it is recom- 
mended by the secretary of the post-office, to cut bank notes, 
and to send one half at a time. This is the only safe method 
of sending bank notes; as the bank would never pay the 
holder of that half which had been fraudulently obtained. 

As to rates of postage, &c. in Ireland, see 54 Geo, 3. c. 
119; 55 Geo. 3. c, 103. and for the establishment and regu. 
lations 43 Geo, 3. c. 28. and Irish act 28 & 24 Geo. 3.¢. 17, 

The privilege of letters coming free of postage to and from 
members of parliament was claimed by the House of Com- 
mons in 1660, but dropped, on a private assurance that it 
should be allowed. And accordingly a warrant used to be 
issued to the postmaster-general to allow the same, till at 
length it was expressly confirmed by 4 Geo. 3. c. 24. which, 
and 24 Geo, 3, st. 2. c. 87; 35 Geo, 3. c. 53. add many new 
regulations; rendered ese the great abuses crept 
into the practice of franking. This privilege of franking is 
still further regulated by 42 Geo. 3. c. 63. and 46 Geo. 3. c, 
61, and is by several acts extended to public offices and 
boards in particular departments of government. 

The preamble of the ordinance made in 1657, states that 
the establishing one general post-office, besides the benefit 
to commerce, and the convenience of conveying publie des- 
patches, “will be the best means to discover and prevent 
many dangerous and wicked designs against the common- 
wealth.” “The policy of having the correspondence of the 
kingdom under the inspection of government is still con- 
tinued; for by a warrant from one of the principal secretaries 
of state, letters may be detained and opened. 1 Comm, 322. 
edit, 1798, n. 28. But by 9 dan. c. 10. § 40, if any person 
shall, without such authority, wilfully detain or open an: 
letter or packet delivered to the post-office, he shall forfeit 
201. and be incapable of future employment in the post-office. 
It has been decided, that no person is subject to this penalty 
but those who are employed in the post-office, 5 T, Ror. 
And see 24 Geo. 3. st, 2. ©. 37. § 4, 5. as to opening foreign 
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letters suspected to contain prohibited goods; and 35 Geo. 3. 
c. 62; 17 Geo. 3, st. 2. c. 53. enabling the postmaster-general 
to open and return letters to foreign parts in consequence of 
certain political emergencies. 

POST TERMINUM. The return of a writ, not only 
after the return thereof, but after the term; on which the 
custos brevium takes a fee. Tt is also used for the fee so taken, 

POSTULATION, postulatio.) A petition, Formerly 
when a bishop was translated from one bishopric to another, 
he was not elected to the new see; for the canon law is 
electus non potest elegi; and the pretence was, that he was 
married to the first church, which marriage could not be dis- 
solved but by the pope; thereupon, he was petitioned, and 
consenting to the petition, the bishop was translated, and 
this was said to be by postulation: but this was restrained by 
16 R. 2.¢. 5, See Bishops, Pope. 

Postulations were made on the unanimous voting any 
erson to a dignity or office, of which he was not capable 
y the ordinary canons or statutes, without special dispensa- 

tion; and by the ancient customs, an election could be made 
by a majority of votes; but a postulation must have been 
nemine contradicente, 

POUND, parcus.] Generally any place inclosed, to keep 
in beasts; but especially a place of strength to keep cattle 
which are distrained, or put in for any trespass done by them, 
until they are replevied or redeemed. In this signification, 
it is called pound overt and pound covert; a pound overt 
is an open pound, usually built on the lord's waste, and which 
he provides for the use of himself and tenants, and is also 
called the lord’s or the common pound; and a backside, 
yard, &c, whereto the owner of beasts impounded may come 
to give them meat, without offence, is a pound overt: a pound 
covert is a close place, which the owner of the cattle cannot 
come to, without giving offence; suchas a house, &c. Kitch. 
144; Terms de Ley; Co. Lit. 96. 

There is a difference between a common pound, an open 
pound, and a close pound, as to cattle impounded : for where 
cattle are kept in a common pound, no notice is necessary to 
the owner to feed them; but if they are put into any other 
open place, notice is to be given; and he is then also bound 
to feed them; and if beasts are impounded in a pound close, 
as in part of the distrainer’s house, stable, &c. he is to feed 
them at his peril. Co: Lit. 47. A distress of household 
peed or dead chattels, which are liable to be stolen, or 

lamaged by the weather, ought to be impounded in a pound 
covert; else the distrainer must answer for the consequences ; 
and for this purpose, under 11 Geo. 2. c. 19. any person dis- 
training for rent may turn any part of the premises upon which 
a distress is taken into a pound, pro hde vice for securing such 
distress. See Distress, Il. 

‘A common pound belongs to a township, lordship, or 
village, and ought to be in every parish kept in repair by 
them who have used to do it time out of mind; the oversight 
whereof is to be by the steward in the leet, where any de- 
fault herein is punishable, Dyer, 288; Noy, 52. 

The 2 Wm. & M. st. 1. c. 5. gives treble damages and 
costs against persons guilty of pound-breach, (or rescous of 
goods distrained for rent,) and also against the owners of 
the goods, if afterwards found to have come to their posses- 
sion. It is no answer to an action on this statute for a 
pound-breach that the rent and demand were tendered after 
the distress and impounding. 5 T. R. 432. 

_A pound keeper is bound to receive every thing offered to 
his custody, and is not answerable whether the thing were 
legally pounded or not. 1 T. R. 62. 

POUNDAGE. A subsidy of twelve-pence in the pound, 
anciently granted to the king, on the value of all merchan- 
dize exported or imported. See Customs on Merchandize; 


Taxes. 
POUND-BREACH, Ifa distress be taken and impound- 
ed, though without just cause, the owner cannot break the 
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and take away the distress; if he doth, the part 
and retake the distress w3 
&c. action 





pound, 
distrained may have his action, 
ever he finds it: and for pound-breaches, 
case lies, whereon treble damages may be recovered. Co. 

261; 2 Wm. & M. st. 1. c. 5; T Wm. 3. c 2% Al 
pound-breaches may be inquired of in the sheriff's tourni 
they are common grievances, in contempt of the authorit 
the law. 2 Hank. P. C. c. 10. § 56. 3 
Tt has been doubted whether this is an indictable offence 
when unaccompanied by a breach of the peace. 4 Leon ani 
3 Burr. 1701. 1781. But as pound-breach is considered, 

greater offence, at common law, than even a rescue of 
goods distrained, and is no doubt an injury and in 
public justice, it seems to be equally indictable as sue 

Pomme law. Mirror, 0: 2, § 20; 2 Chit. C: Le 204.0 

POUND IN MONEY, [from the Sax. pund, i. e. P 
twenty shillings: in the time of the Saxons it consis 
240 pence, as it doth now: and 240 of those Git a 
weighed a pound, but 720 scarce weigh so much at this © 
Lambard, 219. 

POUR FAIR PROCLAIMER, [i 
ou Ordures en Fosses, ou Rivers, pres Cities, &c,) AN 
cient writ directed to the mayor or bailiff of a city or t% 
requiring them to make proclamation, ‘That none cast 
into places near such city or town to the nuisance the 
and if any be east there already, to remove the same; foun 
on the 12 R. 2. c. 13; F. N. B. 176. Indictments for 
sances now supply the place of this writ, See Nuisanet 
POURPARTY, propars, propartis, propartia, Er. P 
part: pro parte.) that part or share of an estate firs Hed t0 
in common by parceners, which is by partition allot 
them. ‘Thus it is contrary to pro indiviso: 
pourparty is, to divide the lands that fall to parceners, 
before partition they hold jointly, and pro indiviso. 
Brev. 11. See Parceners. 

POURPRESTUR 


conseptum, an inclosure. 






































me null inject 






urprestura, from the Fr. P 
si Any thing done to the nul 
or hurt of the king's demesnes or the highways 
inclosure or buildings : endeavouring to make that D 
which ought to be public. Glanv. l 9. c. 11; 1 Inst, 38+ 
See Nuisance. 
Crompton in his Jurisd, 152, 
is properly when a man taketh unto himself, or i 
any thing he ought not, whether it be in any jum 
land, or franchise; and generally when any thing is ¢ 
the nuisance of the king's tenants, See Kitch. 104 
wood's Forest Laws, c. 10; Glanv. l 9. e. 11. 
‘Skene de verbor. signif. verbo pourpresture, makes 
sorts of this offence; one against the king, a secon! 
the lord of the fee, the third against a neighbour bel 
bour. See 2 Inst. 38 & 272. Et Lib, Niger in Some ‘th 
‘That against the king happens by the negligence bs nash 
riff or deputy, or by the long continuance of wars, 1 or 
as those who have lands near the crown lands 
close a part of them, and add it to their own. r 
Pourpresture against the lord is, when the e rd, O 
to perform what he is bound to do for the chief lore 
wise deprives him of his right. Cowell. e ni 
‘ourpresture against a neighbour is of the ere i 
it is mentioned in the Monast. 1 tom. 8495 aP 


















defines it thus: pourpr 
incr’ s 
















2623. 5 
POUR SEISIR TERRES, le feme que tient Aha 
&c.] An ancient writ whereby the king seize i 

which the wife of his tenant, who held in capite, g 
had for her dowry, if she married without h lea 
'ounded on the statute of the king's prerogatives 19 ¢ 
iN. B. 174. This writ does not now lie. Ses senu 
©. 24. abolishing these and other feudal effects > 
POURSUIVANT, from the Fr, poursuivre, i © 
The king's messenger attending him, to ‘be sent 0N 
sion or message; as for the apprehending 4 


e 









POU 


or suspected of any offence : those employed in martial causes 
Are called pursuivants at arms. See Herald. 

‘The rest are used upon other messages in time of peace, 
Gr a in matters touching jurisdiction. Nicholas 









M n De Militari Oficio, l. 1. c. 11. mentions the ancient 
of making these pursuivants, 
Were called milites linguares; because their chief honour was 
A Custodid linguæ, and he divides them into cursores equitan- 
aerate Comell. 
w OURVEYANCE, or PURVEYANCE. The providing 
ssaries for the king’s house, 
e profitable prerogative of purveyance and pre-emption, 
any a right enjoyed by the crown, of buying up provisions 
other necessaries, by the intervention of the king’s pur- 
Yeyors, for the use of his royal household, at an appraised 
aa uation, in preference to all others, and even without con- 
Sent of the owner; and also, of forcibly impressing the car- 
ES and horses of the subject, to do the king's business on 
is public roads, in the conveyance of timber, baggage, and 
ike, however inconvenient to the proprietor, upon pay- 
him a settled price. 
Bu. Prerogative prevailed pretty generally throughout 
nope, during the scarcity of gold and silver, ‘and the high 
pminal valuation of money consequential thereupon. In 
e early times, the king's household (as well as those of 
ior lords) was supported by specific renders of corn and 
er victuals from he tenants of the respective demesnes ; 
there was also a continual market kept at the palace gate 
mish viands for the royal use, 4 /nst, 273. And this 
Wered all purposes, in those ages of simplicity, so long as 
itr ‘ing’s court continued in any certain place. But when 
Moved from one part of the kingdom to another, (as was 
erly very frequently done,) it was found necessary to 
Purveyors beforehand, to get together a sufficient quan- 
of provisions and other necessaries for the household 











and tells us that they 






























the powers beforementioned were vested in these 
Yors, who, in process of time, greatly abused their 
nity, and became a great oppression to the subject, 
Of little advantage to the crown, ready money, in 
market, (when the royal residence was more perma- 
and specie began to be plenty,) being found upon ex- 
‘ogre to be the best proveditor of any. Wherefore, by 
toumo the powers of purveyance have declined in foreign 
here eee well as our own; and having fallen into disuse 
jcltring the suspension of monarchy, King Charles I. 

ire}, 3tOration consented, by 12 Car c. to resign 


V these branches of his revenue and power:,and the 
his heirs 


Ang suaent, in part of recompence, settled on him, 
Per pacessors, for ever, the hereditary excise of fifteen pence 
f kiuste] on all beer and ale sold in the kingdom, and a pro- 
m2, pe sum for certain other liquors, 1 Comm, 287. 
I8 stat. 12 Car, 2, c. 24. it is provided, “ That no 
Ra by colour of buying or making provision or pur- 
lang getal take any thing of any subject, without the 
a "ee consent of the owner, obtained without menace 
Tree” &e, 
Maiy(horaEY acts were subsequently passed suspending this 
ty, a favour of the king's royal progresses, viz, 13 Car. 2. 
dane: 1 Jac, 2. c. 10; and in favour of the navy and 
POVLS & 1 


































POWER, 1, 2. 


POW-DIKE. To perversely and maliciously eut down 
or destroy the pow-dike in the fens of Norfolk and Ely is 
felony, by 22 Hen. 8. c. 11. 


POWER. 


Ax authority which one man gives another to act for him ; 
a term commonly applied to a reservation made in a convey- 
ance for persons to do some certain acts; as to make leases, 
raise portions, or the like. 2 Lill. Abr, 339, 

Powers are either common Jaw authorities, declarations, or 
directions operating only on the conscience of the persons in 
whom the legal interest is vested; or declarations or direc- 
tions deriving their effect from the statutes of uses, A power 
given by a will to A. to sell an estate, and a power given by 
an act of parliament to sell estates, as in the instance 
of the land-tax redemption acts, are both common law 
authorities. The estate passes by force of the will or act 
of parliament, and the person who executes the power merely 
nominates the party to take the estate. A power of attorney 
is also a common law authority; but the estate is not in this, 
as in the other cases, actually transferred by the instrument 
creating the power, It is a mere authority to execute a 
conveyance in the place of the principal; and the estate, 
therefore, must be conveyed by the attorney, with the same 
solemnities as would have been requisite upon a transfer 
executed by the principal himself, A power to dispose of 
an estate or sum of money, if the legal interest is vested in 
another, is a power of the second sort, The legal interest is 
not divested by the execution of the power, but equity will 
compel the person seised of it to clothe the estate created 
with the legal right. Sugden on Powers, 1. 





1. Of the creation and different kinds of powers, and by 
what words they may be raised. 
II, Of the construction and execution of powers. 


T. Powers deriving their effect from the statute of uses are 
either given to a person who has an estate limited to him by 
the deed creating the power, or who had an estate in the 
land at the time of the execution of the deed, or to a stranger 
to whom no estate is given, but the power is to be exercised 
for his own benefit, or to a mere stranger to whom no estate 
is given, and the power is for the benefit of others. The 
two first may be distinguished into two kinds, Ist, Appendant 
or appurtenant; 2d, Collateral or in gross, The third, it 
"area power in gross. ‘The latter are termed 
powers simply collateral. 

1. Powers appendant or appurtenant are so termed because 
they strictly depend upon the estate limited to the person to 
whom they are given, Thus, when an estate for life is li- 
mited to a man, with a power to grant leases in possession, 
a lease granted under the power may operate wholly out of 
the life estate of the party executing it, and must in every 
case have its operation out of his estate during his life. And 
this, as well as every other power which enables the party to 
create an estate which will attach on an interest ac- 
tually vested in himself, is a power appendant or appurtenant. 

2, Powers collateral, or in gross, are powers given to a 
person who had an interest in the estate at the execution of 
the deed creating the power, or to whom an estate is given 
by the deed, but which enable him to create such estates only 
as will not attach on the interest limited to him. Of neces- 
sity, therefore, where a man seised in fee settles his estate 
on others, reserving to himself only a particular power, the 
fore is collateral, or in gross. A power to a tenant for 
ife to appoint the estate after his death amongst his children, 
a power to jointure a wife after his death, a power to raise 











or was so odious in times past, that by 86 Edw. 3. 
Hous name of purveyor was changed into buyer: 


Sce is restrained by 12 Car, 2. c. 24 See ante, 







a term of years to commence from his death, for securing 

younger children’s portions, are all powers collateral, or in 

gross, the estates to be created by them cannot in any event 

affect the life-estate of donee, and are, therefore, correctly 

termed collateral, or in gross, nevertheless, they are consi- 
3ce 








POWER, I. 


dered as emoluments annexed in privity to his estate, or as 
a part of his old dominion, and it even seems that a power 
to a perfect stranger who has no estate limited to him, to 
charge the estate for his own benefit, would be deemed a 
power in gross. 

A power may, with reference to the different estates in the 
land over which it rides, have different aspects; it may, in 
regard to one, be a power appendant, in respect to the other, 
a power in gross. Thus, where an estate is settled to A, for 
life, remainder to B., in tail, remainder to A. in fee, and A. 
has a power to jointure his wife after his death, this power 
is collateral, or in gross, as to the estate for life, but ap- 
pendant or appurtenant as to the remainder in fee, It may 
affect the latter, but can never attach on the former. 

2. A power simply collateral, is defined by Sir Matthew 
Hale to be a power given to a party who has not, nor never 
had, any estate in the land. As where such power is given 
to a stranger. Hard. 415. This definition, however, is not 
correct. It is certainly clear, that if a man seised in fee 
reserve a power of revocation to himself, such power is a 

ower in gross, and part of his old dominion ; but although 
he might formerly have been owner of the estate, the power 
will be simply collateral, unless his interest existed at the 
time of the execution of the deed, so that by the revocation 
he would acquire an estate, Again, it should seem that a 
power to a perfect stranger to charge the estate for his own 
enefit would not be deemed a power simply collateral. A 
power of this nature may be thus defined : a power to a per- 
son not having any interest in the land, and to whom no 
estate is given, to dispose of, or charge the estate in favour 
of some other person. Sugden on Powers, 45. 

Powers which are given to mere strangers, that is, to per- 
sons who have neither a present nor future estate or interest 
in the land, are said to be collateral to the land; those which 
are reserved to a person, who has either a present or future 
estate or interest in the land, are said to be relating to the 
land; and these again are subdivided into two classes, powers 
annexed to the estate in the land; and powers in gross. 
Powers annexed are, where a person has an estate in the land, 
and the estate to be created by the power is to take effect 
in possession during the continuance of the estate to which 
the power is annexed ; such is the power usually given in set- 
tlements to tenants for life, when respectively in possession, 
to make leases, Powers in gross are, where the person to 
whom they are given has an estate in the land; but the estate 
to be created under or by virtue of the power, is not to take 
its effect till after the determination of the estate to which it 
relates; such are the powers usually inserted in settlements, 
to jointure an after-taken wife. 1 Inst. 842. b. in n. 

In conveyances to an use, a man may direct or model 
the use as he pleases, and the 27 Hen. 8. c. 10. executes 
the possession to the use: therefore he may annex powers 
to estates, which cannot be annexed to them by a convey- 
ance at the common law. Co. Litt. 237. a; Mo. 610. And, 
therefore, to the limitation of an use for life, he may annex 
a power to make leases for years, or lives, or to make a join- 
ture to a wife. Mo. 381; 2 Lev. 58. Or to grant annuities, 
raise portions, &c. Mo. 881. Or to make a jointure, and 
also a lease to commence after his death, for portions, &c. 
Hard. 413. So, he may annex a power of revocation of all 
uses limited, and to make a limitation of new uses, and this 
will not be repugnant. Co. Litt. 237. a. 

So, a power may be annexed to an estate by another deed, 
executed at the same time, though it be not in the same con- 
veyance by which the estate is conveyed. 1 Vent. 279. So, 
a man may give a power or authority by will, which is a 
naked authority, not annexed to an estate: as, if he devises 
to A. for life, and afterwards that it shall be at his disposal 
to any of his children then living; he hath but an estate for 
life, with a naked power to dispose, in the manner directed 
by the will. 1 Salk. 24; 3 Salk, 276, So, he may give a 
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power to a stranger, which is a naked collateral powers 
annexed to an estate; or a power in gross, whi 
effect after his estate is determined. Hard. 415. 
If a power be to A. or his assigns, to make leases, & 
power runs with the estate to the assignee in deed, or in Ia 
1 Vent, 840; 2 Jon. 110. So, in all cases a power coup 
with an interest may be assigned: as, a power to all 
and his assigns, to cut down trees. 2 Mod. 317. 
If a man, seised in fee, covenant to stand seised to the US 
of himself for life, with power to make leases, remat alt 
another in fee, the power is not well raised, Ch. Ca. 1 
if the consideration of the covenant does not extend to, 
power to make leases, Mo. 145; 1 Co. 175; Raym: 2 
So, upon such covenant, he cannot reserve a power to Mug 
leases, jointures, or for preferment of younger children, ° 
Mo. 381. 383. f 
No precise form of words is necessary for the valid creati 
of powers which are mere declarations of trust, and therel? 
any words, however informal, clearly indicating an intentio® 
give or reserve a power, are sufficient for the purpose. 
Mo. 608; 2 Ro. Abr. 262, (B.) pl. 3; 2 Vern, 877 
same rule prevails as to common law authorities, Credi 
either by will, 2 Ves. 175; 3 Ves. jun. 618; or by deed. 
‘Thus if a power be to demise or lease, though the int 
is, that he declare the uses of the first settlement, for life 
years; for the lease does not take effect by demise, b 
declaration of the uses. Mo. 611, So, if a man expr 
the power only by implication, it is well; provide 
he shall not have power to alien, &c. otherwise than to m 
a jointure and ledses for twenty-one years, it is a 
power to make a jointure and leases. 1 Leo. 148. 
devise be to A. for life, to set, let, and make estates 0' 
it as I might, and afterwards to his daughter in tail į 
ower to make leases, it being the custom of the N 7 
where the land lies to let for lives or years, 2 Rol. 261. 
A power, being executory, may be restrained oF 
larged by a subsequent deed: as, if a power be generi a 
revoke; by a covenant afterwards, that he will not p. 
without the consent of B. the power is restrained. Jon- 4 
So, if the consideration, upon which the power was fount e 
does not extend to the person to whom the lease is madi 
lease shall be void: as, if a'man covenant, in consideraa ife 
natural affection, to stand seised to the use of himsel 
&c. with power to make leases, &c, a lease to a str 
void: for he is not within the consideration. 2 Rol. 260.6" 
So, if a power at its creation be, to make leases to Fe 
to whom the consideration does not extend, 
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t will 
though the lease be executed to a person within the con! 
ation. 2 Rol. 260, l. 85, But a man cannot annex 4 
of revocation to a feoffment or grant, for that will bë 
1 Inst, 237. a.; Mo. 610, a 
Powers of revocation of uses of lands are very freq 
merely voluntary conveyances, but have of late bee? gu 
in marriage settlements, doubts having arisen wheth®t g 
settlements are not fraudulent within the 27 Flix. © 
Jones, 94, 95. Powers of revocation in their creatii 
be construed favourably ; and, therefore, no express 
nical words are necessary to the creating of suc 
but any expression which denotes an intent to resi 
power will be sufficient. 2 Vern. 
such power be once executed, that u 
whole estate revoked, and new uses limited, sue! fap 
cannot be revoked, without an express reservation 0” Ves. 
for such purpose. Pre. Ch. 474; 2 Burr. 11363 ou 
A power of revocation may extend to all the Jimi 
be restricted to a particular estate, limited by the com 
as where the use is to A. for life, remainder overs wil 
to revoke the estate for life only, this seems to 
power. 2 Rol. Ab. 262. pl. 1. See further, Fon! 
Eq. lib, 2. e. 6. § 6, T. and the notes there. be 
‘A power of appointment or revocation may 
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2 Keb. 809; or by a deed 
t 1 Keb. 134, 
‘© particular solemnities are by law required to the ex- 
iy m of powers. A power may be reserved to be executed 
E a simple note in writing, or by will unattested, or attested 
4 only one or two witnesses ; and this although the subject 
Rach which it rides is real estate. But a man cannot reserve 
simni Power to himself by his own will, for that would be 
w an evasion of the statute of frauds. 2 Ves, jun, 204. 
mas jÂ Power shall be expounded strictly ; therefore if a 
ke has power to make leases generally, this extends to 
gg] © Leases in possession only, and not in reversion, 2 Roll. 
+ ¢.53 Cro. Jac. 318; Yelva222; Ray. 248; 1 Ld. 
t267 ; 2 Salk, 357; 1 Lev. 168; 6 Co. 83a; Mo.199; 
85; 3 Leo. 131. Nor a lease to commence in futuro. 
sum. 248 ; 1 Leo. 85; Yel. 222; Cro. Jac. 318; Mo. 494. 
if the power be to make leases for two or three lives, he 
Not make a lease to one not in esse ; as to the son of B, 
tn Orn, &e. Raym. 168. So, if the power be to make leases 
peossession, he cannot make a lease of land in reversion, 
seh it be to commence in presenti. 1 Sid. 101; Ch. Ca. 18. 
» if part of a lease be in revers ion, the whole lease shall 
Void, 3 Salk. 276; 2 Eas So if the power be to 
leases in possession, or in reversion, he cannot make a 
Possession, and another lease of the same land in 
“sion ; but his power to lease in reversion extends only 
[tke leases of the land which was not then in possession, 
fi Raym. 269 ; 2 Salk. 357. So a power to make a lease 
ce lives, or three years in possession, or for two lives 
$ ERA years in reversion, warrants only a concurrent lease 
fitua lives; for a lease for lives cannot commence at a 
De day. 1 Ld. Raym. 269; 2 Salk. 537. 
arise to the use of H. J. for life, without impeachment 
ee &c., remainder to the use of plaintiff for life, with 
®t to make leases for two or three lives, &c. or for the 
rent, Of twenty-one years, so as there be reserved the best 
without taking any sum or sums of Monay or other thing, 
toh in lieu of a fine; and H, J. by indenture, 15th of 
Meade? leased for fourteen years, to be computed, as to the 
mand, from the 13th’ of February last; the pasture 
ay, he 20th of March last; and the messuage from the 
ay last; under a yearly rent, pen to lessor and 
it heria her person as should be entitled to the freehold and 
th of Go half-yearly, on the 11th of November and the 
enba March ; first payment to be made on the 11th No- 
‘ T next ensuing ; and lessee covenanted with lessor, his 
{ind assigns, for payment to lessor and such other per- 
©. of the rent at the days and times, &c.: Held, that 
a for fourteen years was warranted by the power to 
ot twenty-one. "And that the reservation of the first 
$ rent, payable at the end of twenty-seven days, 
op iking a sum of money for a fine, being in consider- 
ig Preceding occupation, 3 M. § S. 382. 
ies mpower be annexed to the estate of him in rever- 
of uke leases generally, he may make a lease in pre- 
t Take te reversion, 1 Lev. 168; though the power be 
d. 260 eases in possession, Ch. Ca. 18; 1 Lev. 168; 1 
a4 261, So, if a fine be to the conusee for fifteen 
e ils erwards to B, for life, &e. with power to lease for 
ease ie or twenty-one years in pod he may make 
Tithe fing the fifteen years of land in lease at the time 
Us saq When such lease expires. 2 Rol. 260. l 50; Cro. 
ne 1 Rol. 12; 2 Rol. 216, So, if husband and wife 
iame, want to the 32 Hen. 8. c. 28. and then, by act of 
4 er to Th the estate is settled to the husband for life, with 
ake Jan, Se for three lives, or twenty-one years ; he may 
nee’ of the reversion during the first lease by the 
, and wife. 2 Rol. 261. 1.15; 1 Lev. 86; cont, Dyer, 
lives gf ® power be to make leases in reversion for 
» &c, he may lease for three lives, when there is 










































































POWER, II. 


another life in esse, though the power does not say, to make 
leases of the reversion, for there is no prejudice. 2 Rol. 
261, 1. 30. So he may make a lease for years determinable 
upon three lives, to commence after the end of the former 
lease in esse. 8 Co. 70, See Lease, I. 2. 

If tenant for life, with power to lease, make leases not in 
conformity with the power, and die bequeathing his person- 
alty to the next remainder-man, the executors may refuse to 
pay it to him, unless he either confirms the leases or indem- 
nifies the executors. Vernon v. Egmont, 1 Bligh, 554, 

Where the intention is clear, cere may enable the dis- 
position of a fee, although no words of inheritance are used; 
as where a testator gives a power to sell lands, the donee may 
sell the inheritance, because the testator gives the same power 
he himself had. 1 Mod. 189. So a general power to dispose 
of an estate in favour ofa particular object will authorize the 
limitation of a fee, ation no words of inheritance are con- 
tained in the power. 1 Mod. 189; 1 Freem. 149, 168, 176; 
2 Lev. 104; Carth. 232. And see 7 East, 521. 

At law a particular power of charging lands will not 
authorize a limitation of the fee as a security for the sum to 
be raised. 1 Lev, 150; Hard. 395; 1 Cha. Ca. 103. But it 
should seem that at this day, if a clear intention appeared to 
execute the power, equity would consider such an execution 
as that in the above case a substantial, although defective 
execution, and would relieve against the defect in favour of 
the mortgagee ; and it has been ruled, that in equity an un- 
limited power to charge an estate will authorize a disposition 
of the estate itself in trust to sell and divide the money 
among the objects. 5 Ves. 445. 

Whatever is an equitable ought to be deemed a legal ex- 
ecution of a power; and the reason is obvious, for powers 
were ori inal in their nature equitable, but are, by the Sta- 
tute of Uses, transferred to common law, See 2 Burr. 1147; 
1 Comp. 266. 

There is a distinction between the non-execution of a 
power, and a defective execution of a power; for though a 
court of equity will, under certain circumstances, help the 
latter, it wil never aid the former; because so to do would 
be repugnant to the nature of a power, which always leaves 
it to the free will and election of the party, to whom the 
power is given to execute it or not; for which reason 
equity will not compel the execution of a power, or construe 
the act as done, when there is no evidence of the intention of 
the party to do it. 2 P, Wms. 490; and see Sugden on 
Powers. The declaration of such intent is, however, a sufli- 
cient ground for the interference of a court of equity. 2 Vern. 
69. A covenant in a marriage settlement, referring to a 
power, or to the estate on which the power attaches, is, in 
respect of the consideration, a sufficient indication of an intent 
to execute such power. 2 Freem. 256; 2 Vern, $79. See 
2 P, Wms. 222; Gilb. Rep. 166; Ambl. 3. 

The interference of courts of equity, in cases of a defective 
execution of a power, proceeds upon the same principles as 
those on which those courts will supply any defect in the 
surrender of a copyhold estate, and is therefore bound by the 
same considerations. Treat. Eq. 1. 314 n. See Copyhold. 

In Bath and Montague's case (3 Ch. Ca. 69, 93.) it is said 
by the two chief justices, that if the party appear to have 
intended to execute his power, and is prevented by death, 
equity shall interpose to effectuate his intent, for it is an im- 
pediment by the act of God ; and the case of Smith v. Ashton 
(1 Ch. Ca. 264; Finch. Rep. 273.) is relied on as an autho- 
rity to such an effect; but this not being an original opinion 
of the learned chief justices, and founded only on the case 
cited, can be carried no farther than that ease warrants; upon 
reference to the circumstances, it will be found to affore 
authority rather against than in support of the notion, that 
where a man is only preparing to execute a power, and dies 
before he does execute it, the preparatory steps amount to 
such an execution as equity will make effectual; for it is ob- 
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servable that the court, in Smith v. Ashton, directed an issue 
to try whether the notes or instructions for the will, from 
which the intent of the donee of the power was inferred, were 

art, of his will; which issue would have been unnecessary, 
if the court could haye relieved on the ground of preparatory 
measures only ; the relief afforded in that case must there- 
fore be referred to the result of the issue, which was, that 
the notes or instructions were part of the will. Treat. Eg. 
i, 315, in n. 

It is said that equity will relieve the defective execution 
of a power to make leases ; but this must be understood of 
such leases as are not derived under powers limited in thei 
nature to a particular mode of execution ; for in the con- 
struction of powers, originally in their nature legal, courts 
of equity must follow the law, be the consideration ever so 
meritorious ; for instance, in the case of powers by tenant in 
tail, to make leases under the statute, if not executed in the 
requisite form, no consideration, however meritorious, will 
avail. So with respect to defective executions of powers 
under the Civil List Act, or powers under particular family 
entails, equity can no more relieve from themi than it can 
from defects in a common recovery. The principle upon 
which the rule of construction is founded in these cases is, 
that there is nothing to affect the conscience of the remainder- 
man, Cowp. 

In the case of defective execution of powers, it is-not 
necessary, in order to induce the interference of a court of 
equity, that the consideration should be strictly valuable ; 
but it is sufficient that it be meritorious; i. e, founded on 
some moral obligation, Treat. Eq. i. 316, in n. 

As to the 54 Geo. 3. e. 168, by which deeds made before 
the erally of the act for executing powers by deeds to be 
signed and sealed by the party, are eclaredlwvalltl though 
ey attestation does not mention the signature. See Deeds, 

k6. 

Though equity will not, even in favour of creditors, 
execute a power which the party himself has omitted to 
execute ; yet, if a power be executed in favour of a volun- 
teer, though a child, it seems agreed by all the cases, that the 
money shall be assets for the benefit of creditors. 2 Vern. 
8319; 1 Atk. 495; 2 Ves.1. Nor can a power be so framed 
as to protect an appointment under it from payment of the 
debts of the person appointing. 2 Ves. 640. See Executor, 











«6. 
__ By the 1 Wm. 4. ¢. 46, § 1. no appointment made in future 
in exercise of any power to appoint property among several 
persons, shall be invalid in equity, on the ground that a 
nominal share only is appointed to any object of the power. 
But this shall not affect any provision by which the amount 
of the share is declared by the deed. § 2. Nor alter the 
force of the appointment. § 3. The object of this act is to 
restore the law to its original state, and to put the equitable 
rule on the same footing as the rule at law, with respect to 
SOR E A so that the doctrine of illusory appointments 
should no longer exist in a court of equity. The authority 
assumed in that respect was always looked on as dangerous, 
inasmuch as it depended almost entirely on the arbitrary dis- 
tinctions taken by each individual judge; and it proved to 
be inconvenient, because it was extremely difficult to draw 
the line between illusory and substantial appointments, the 
judges having found it impossible to fix a rule on account of 
the varying circumstances which might make it applicable to 
the very next case that might be brought before them. his 
act therefore takes away the jurisdiction of the Court of Chan- 
cery (in that respect), and restores the doctrine of appoint- 
ment to its original state at common law. By this provision 
a fruitful source of litigation is removed, and a parent or 
trustee is enabled to act so as best to meet the exigencies of 
a family, and to give to children aid and provision in pro- 
portion to their actual wants:—but the power must be exer- 
cised in order to exclude any object in favour of them. In 













| pense with the disability of coverture ; and the rule is 








PRACTICE. 


future creations of powers it is probable that the parties 
be careful to declare what shall be the smallest sum or 
of the fund which any one object shall take under an exé 
of the power. See Joina Introduction to the Acts 
ing to the Administration of Law in Courts of Equity, P 
in the session of 1830, 
It is agreed in the books that a wife may, without her 
band, execute a naked authority, whether given befo 
after coverture, and though no special words are used to 





same where both an interest and an authority pass to the wi" 
if the authority is collateral to, and doth not flow from 
interest; because then the two are as unconnected as 
were vested in different persons, Finch. Rep. 346. 
a feme covert may, without her husband, convey lands 
ecution of a mere power or authority, so may she, witi 
effect, in performance of a condition where lan 
her on condition to convey to others. W. Jones, 
‘The reason why in these instances the wife may convey 
out her husband, seems to be, that he can receive no PPA. 
dice from her acts; but a great one might arise to oth 
his concurrence should be essential. 1 Inst. 112) a 
And it has long been finally settled, that a married W9 
may execute a power, whether appendant in gross oF S 
collateral. 1 Kol. Abr. 329. pl. 12; P. Wms. 149; 90% 
711; 2 Ves. 191: and as well over a copyhold as a 
estate. 4 Taunt, 294; 5 B. § C. 576. See further, 
and Feme. 
‘As to the Suspension and Extinction of Powers, see 14 
342 bin n.: and as to the rules by which the creation 
execution of powers in general are governed, see 
Powers : and further, with respect to subjects connecte! 
with, tits. Authority, Estate, Enitan of Estate, Least 
mainder, Trust, 


























Use, de. 


Power ov tHe Parent; 
POYNDING. See Poinding. 3 
POYNING'S LAW. An act of parliament made ini 
land in the reign of Henry VIL, 10 Hen. 7. ©. 22; 0 
because Sir Edward Poyning was lieutenant there Wi 
was made, whereby all general statutes before then ™ 
England were declared of force in Ireland, which before 
time they were not. 12 Rep. 109. See Ireland. a 
PRACTICE. This term is sometimes applied, IM 
favourable sense, to signify fraud or bad practice fi 
clandestine proceedings are said to be by practice. 


PRACTICE or rur COURTS. "A 
f cond 


By this is understood the form and manner o! A 
and carrying on suits or prosecutions at law or in 
civil or criminal, through their various stages, from thti 
mencement of the process to final judgment and € 
according to the principles of law and the rules lai 
the several courts. 

Though the knowledge of this practice is ti 
chiefly by experience, it is founded on the original #1 
and piögressive improvements of our laws.. Several 
treatises have been written on the practice of thet 
courts of King’s Bench, Common Pleas, Chancery, p 
chequer; some of which are by no means liable w 

sure passed on former productions of that nature i 
learned and ingenious writer from whom the following gad 
ment is extracted. The nature of this dictionary T 
the possibility of entering into any thing like a gen 
on so complicated a subject, ‘the various points © 
incidentally noticed under the several heads to w 













































apply. 4 

Bome idea of the visible practice of the courts Mita 
under Motion in Court, and which the following $i 
may serve further to illustrate. It is taken 










PRACTICE. 


ich would probably have secured to its author a fame 
Gute adequate to his deserts, had not the splendour of the 
~ommentaries obscured all inferior exertions of ingenuity 
md elegance, See Lunomus, Dial. 2. § 23, 40. 
pit must be owned, (says that writer,) that the knowledge 
Mi practice can be acquired only by practice; though, as its 
Tiles depend on principles, it is as much a science as any 
er part of the law, It is impossible even to recollect 
rules, and often difficult to investigate them. The 
ry few books of any credit that have been written on this 
apieet are written on a loose and unconnected plan, and after 
Speak only to the learned. This branch of law was, 
of late years, more than any other, destitute of any ele- 
s Th treatise, 
p,e following idea of practice, given by the author of 
ius, is new, and, it is believed, accurate as far as it 
+ it may afford a pleasing view of the rationale of prac- 
ake to adepts; bnt it is chiefly adapted to the in- 
tion of those who are first setting out in the profession ; 
; either from lectures in the university, or their now 
et’ studies, have a tolerable notion of the general princi- 
neo! law; though they may have barely set foot in West- 
“ister Hall, DA consequently have but little idea of the 
H ice of a court, It arises on the following case :— 
. Person who has a cause of complaint, either for a right 
med, or an injury done, is determined to bring his 
‘ and, by his attorney, takes out Process against the 
Y complained of; in consequence of which, the latter 
nay is called the defendant) puts in Bail: either common or 
cial, as the requires, The defendant being thus 
haa ed, the plaintiff declares in proper form the nature of 
à the defendant answers this declaration; and the 
toute and defence, by due course of Pleading, (in the 
e)a of which may be introduced a Demurrer on either 
Aish ‘are brought to one or more plain simple facts : these facts 
egy E Ut of the pleadings, and thence called Zssues, come 
Migo Ural by Jury, who, having heard the Evidence on 
the st before them, find (let it be supposed) a Verdict for 
t ‘“intiff, on which verdict Judgment is afterwards en- 
Oficer 10e plaintiff's costs of suits are then taxed by the 
lov of the court; and the judgment is put in Execution, 
iat on the defendant's effects the Damages given by 
ti 
















































sand the Costs allowed by the court; which being 
Mong ete is an end of the suit, and both parties are once 
tong et of court, [By referring to the titles in this dic- 
fing, @),stinguished by italic words in the above sentence, 
information on each head will be obtained. ] 
the practice of a court in civil suits arises, in a great 
eon the interruption in the above regular stages 
inn’ of a cause. Those regular stages (as to the time 
offen, of carrying them on) are themselves the le 
msa ing of the established practice of the court where 
Se is brought: when they are pursued, the course of 
ceeding runs on smooth and silent, transacted by the 
he cause and the officers of the court, without 
iB the ard of in open court; and the method of trans- 
Ire immed oe is that practice, the knowledge of which 
regularly concerns the attornies and officers: The 
“Ours, min. ahd informalities, that push a cause out of its 
d ity N be redressed by the interposition of the court; 
bar kind of business that furnishes and makes up a 
9f the visible practice of the courts of law in term 
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a Privil, 
o may not only be irregular, but highly 
Gaia grounds a motion for an attachment 









the parti z 
i; pt ohne executing the process, as for a constructive 
e court, ‘This isa general motion, and may, as 






PRACTICE. 


the oppression which produces it, arise in any stage of thè 
causes, Be aeu AIE E al apt process, may be irre- 
gular, and then it will occasion a motion to stay proceedings 
in a cause; as where the parties have agreed to compromise 
the matters in difference, and a release is not executed; for 
the release, when executed, may be pleaded in bar of the 
action. The first process may be regular, and the bail may 
not, and thence arise various motions, either to discharge the 
defendant on common bail, where it appears from the affidavit 
that he is not liable to give special bail, or, where the affi- 
davit to hold to bail is defective, to set aside a judge's 
order, made at his chambers, relating to the bail; which kind 
of motion may be made on other grounds. If the bail is regular 
in the manner of putting it in, but suspicious as to the com- 
petericy/ofidie bail, the plaintiff gives notice, and the defend- 
ant moves to justify bail in open court, 

The declaration may furnish several motions; as to the 
delivery of it; its frame and structure; or the neglect of it 
by the defendant. Perhaps it cannot be delivered in the 
common form, the party absconding to avoid it; and then 
the plaintiff moves that some other service of the declaration 
may be sufficient. The declaration being delivered, the de- 
fendant may apprehend it to be immoderately prolix and 
impertinent; in which case he will move to strike out some 
counts in the declaration. The court usually, upon this, 
order it to be referred to the master of the les office, and 
the master's report is the ground of the rule afterwards 
made, A motion for the master’s report is another motion, 
that may arise in various parts of a cause. In an action that 
is in its nature transitory, if the declaration lays the cause of 
action in one county, and it did in reality arise in another, the 
defendant may avail himself of that circumstance, and upon 
affidavit apply to the court for the plaintiff to change the 
venue, (that is, the place where the cause of action is declared 
to have happened,) from the first county to the latter. The 
venue may likewise be changed from any county in England, 
wherever the cause of action arose, to that of Middlesex, 
where the court sits, if the defendant is privileged as attend- 
ant on that court, Where the jury, and not the venue, is to 
be changed, as where the material evidence arises in the 
place Td baeb jury, common or special, can be had, disin- 
terested, (as in case of a county cause about a bridge, or the 
like,) it is usual to move for a trial in the adjoining county, 
upon entering a suggestion on the roll. See Venue, Trial. 
A suggestion on the roll is sometimes entered for other pur- 
poses; as where the sheriff who regularly returns the process 
is partial, See Coroner, Jury, Sherif’ 

f a declaration is substantially defective, the defendant, 
instead of answering, demurs to it, See Demurrer. 1f, on 
the other hand, the declaration is delivered, and is unexcep- 
tionable, and the defendant neglects to answer it in due time, 
the plaintiff has his judgment by default; but if the plaintif 
is over hasty in signing this judgment, the court will inter- 
pose on a motion to set it aside; in consequence of which the 
defendant will be at liberty to plead. The motion to set 
aside a judgment obtains in other instances; and the motion 
for judgment as in case of a nonsnit arises on another 
ground, as will be shewn hereafter; and see Nonsuit, 

When the defendant comes to plead to the declaration, 
instead of making, in due time, a plain denial of the charge, 
called the general issue, (but see now Zesue), he may find it 
necessary to vary the common course, cither by enlarging the 
time or the manner of pleading: he may therefore move for 
time to plead, which being a matter of indulgence, the court, 
on the equity of the case, may refuse or grant; and grant 
without or upon terms. At common law a defendant could 
only plead a single matter, but this was remedied by statute; 
(sce Pleading) ; and, if necessary, the defendant accordingly 
moves the court for leave to plead several matters, which he 
mentions. Sometimes this expedient is an afterthought, and 
then, as it tends to delay the plaintiff, the defendant moves 
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for leave to withdraw the general issue, and to be at liberty 
to plead specially ; sometimes he moves the contrary. 

he plea, replication, rejoinder, &c. are at length settled 
on record, and come to an issue, which remains to be settled 
by a jury; inorder to which all the record down to the issue, 
which it includes, is transcribed from what is called the plea- 
roll, and which is only part of a large bundle, comprehending 
the cases of many other persons, and never stirs out of the 
custody of the court. ‘That manuscript ‘is called the nisi 
prius roll; as the nisi prius roll, after it is returned from the 
trial, assumes the name of the postea, See Pleading, Nisi 
Prius, Postea, Record. 

Between the issue and the trial, several motions may hap- 
pen which may either put off the trial or not; of the latter 
kind, and at this stage, is a motion by the defendant for leave 
to pay money into court. See Money into Court. 

‘any circumstances may make it necessary to postpone a 
trial, or vary the common forms of examination. The ne- 
cessary witnesses in the cause may reside altogether abroad, 
or being there for a time, may not be likely to return at the 
regular time of the trial. In the first case the court is 
moved for a commission to examine witnesses on interrogato- 
ries, which are settled here, sent over, and, with their 
answers properly attested, are sent back, and read in evidence 
at the trial. See Depositions, In the latter case the trial is 
delayed on motion, to put it off for the absence of a material 
witness. But if, by this delay, the other party is likely to 
lose evidence that is ready at the time; either in case a wit- 
ness is so old and and infirm, as not to be likely to survive 
the arrival of the evidence on the other side; or in case his 
necessary business obliges him to leave England before the 
trial can come on; in this case, a motion is made by the party 
affected, to examine such witness de bene esse; that is, to 
admit the depositions so taken as evidence, if the person 
cannot afterwards be examined at the trial, If a witness, 
under none of these capacities, being duly summoned, neglect 
to attend, he is liable to an action on the statute (5 Eliz. e. 9) 
for damages; or the court will punish him criminally for 
the contempt on a motion for an attachment. See Evidence, 
Il. 2, Motions may also arise respecting written evidence, 
as for leave to inspect and take copies of corporation books ; 
or for an order to produce them at the trial. 

Not only the witnesses in a cause, but the jury, may occa- 
sion particular applications to the court; so may the nature 
of the cause in question; and so may the course of judicature 
itself. ‘The nature of the cause sometimes requires the jury 
to see the very spot where the matter in dispute arises; in 
which case, after issue joined, the court is moved for a view. 
See Jury, I; View. In cases also where the cause is either 
of a nature to exceed the apprehension, or to inflame the 
passions of a common jury, a special jury will be moved for. 
See Jury, I. Sometimes the cause is apparently likely to be 
very long, intricate, and important, either in its value or its 
consequences; from whence arises a motion for a trial at bar. 
See Trial. 

When the cause is brought to the assizes, the jury sworn, 
and the witnesses examined, the trial goes on, or it does not; 
if it goes on, either a verdict is given, or it is not; if a 
verdict is given, it is either for the plaintiff or the defendant. 
The jury may be sworn, and the witnesses may be in part 
examined; and yet the trial may stop; because the parties 
may then, or at any time, compromise the matter in differ- 
ence, or agree to refer it to arbitrators; in either case, a rule 
is made at the assizes (called an order of nisi prius,) and 
motion is afterwards made, to make the order of nisi prius a 
tule of court. See Award, VI. 

But the cause may go on, and yet not get to a verdict; for 
if the plaintiff does not prove his case, the defendant calls no 
evidence ; and, instead of a verdict on either side, there is a 
nonsuit, Wherever a verdict is given, the plaintiff at least 
must give evidence to maintain his declaration, Where evi~ 
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dence is produced on both sides, the verdict is given for 
plaintiff or defendant, according to the superior weight © 
evidence. See Jury, IIT. ae 

Here closes the trial; and from this period it is that tif 
record assumes the name of the postea; and if the ti 
decisive, neither the law nor the fact being afterw: 
troverted, the postea is delivered by the proper officer to th 
attorney of the victorious party to sign his judgments 
many cases, after a verdict given, there is room to qu 
its validity ; in which case the postea remains in the custo 
of the court. The verdict may be exceptionable, either 
misdirection of a judge in point of law, or the misbeha 
of the jury; in which case, a motion may be made to sêt 
aside: as it may on other grounds; as from its being 
contrary to evidence, or in the damages given greatly ex6 
ing the injury sustained ; on both which accounts a new 
may be moved for, See Trial. If the verdict itself 5 
unimpeached, yet some original defect may appear on 
face of the record, which shows that no verdict ought to} 
been given; or though given, no judgment can be had on 
and when this happens, the motion is in arrest of judg™ 
See Judgment, Il. a 
Supposing the verdict and record to stand clear Ofi 
objections, the judgment follows of course; and after J 
ment, execution; the purpose of which execution is, t0 vd 
the damages assessed by the jury, and the costs allowet, 
for a short 











































the court, The execution, however, may, if 
be interrupted, in case any objection arises to the taxation 
costs, and then a motion may be made, for the masi 
review his taxation: this, and every act of the master, 
liable to be reviewed on appeal to the court; thi 
judging of ordinary stages of practice, he is invest 
original and competent jurisdiction. If the sherif 
officers, misbehave in respect to the execution, (as 1 
other service of a writ,) this may produce a motion 
attachment against them. cat 

When execution is over, the cause is over; but & pdi 
may, on many occasions, come much sooner toan endra 
a direction very different from what has been menti 
may come sooner to a trial, or it may come to © 
without a trial. 
In the case put at setting out, and, in the general 
tion of the case, it has been supposed that the Ge k 
pleaded to the declaration: but it was intimated, thft, 
neglected to plead, judgment would be had against Miho 
default; in consequence of this default of a plea, the th 
the fact is confessed, and cannot be afterwards a 
on a trial; but this judgment, though it operates $ 
preclude the defendant from controverting the fact, "i 
the cause of action, does not go to a confession of the 
laid in the declaration, which must be ascertaine’ 
of inquiry. See Judgment, I. In this course of prè 
motions may arise to set aside the judgment An 
inquiry issued thereon, as irregular; to execute a 
inquiry before a judge, instead of a sheriff, where 
matter of importance; and sometimes for a new 
quiry, for excessive damages, in the same manner 
new trial on those grounds, See Trial. nai 

There are two cases, however, where the admins je: 
defendant silences all future enquiry, either as t0 
of the fact, or the quantity of the damages; that O ig co 
confession of the action; and a warrant of attorney f 
fess a judgment: this latter occasions a motion fr 
for where it is above a year standing, motion mus 
for leave to file the warrant of attorney, On 4 
defendant being still alive, and the debt unpaid 
tions may be made to set aside the warrant of attol 
regularly executed. See Judgments acknowle 

‘A matter may come sooner to a trial, b; 
directed by the court; which obtains, 
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principally where a question of civil right is 
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inal prosecution for a misdemeanor: in which case it is 
usual lenity of the,court to suspend the latter till the 
fomer has been tried: or where a court of equity directs 
facts to be inquired of at law, and does not rest the case on 
Aepositons, See Feigned Issue. 
What has been said relates merely to the practice of the 
ts in civil suits; and, in general, concerns the trial of a 
tuse, To give a full or general idea of practice, it may be 
Necessary to establish a distinction between such motions, as 
‘ein their nature previous to the trial itself, or subsequent to 
i Of the former sort, are motions to stay proceedings in a 
‘Se; motions relating to bail; to declarations; to the time 
and manner of pleading : for changing venues; special juries ; 
Many others above particularized. Of the latter sort 
<essarily are motions to set aside verdicts; for new 
Other? in arrest of judgment; on writs of inquiry; and 
Ther that are easily classed according to this division. 
yt are some motions that in the abstract are of an ambi- 
$ ad nature, and may arise in any part of the cause, either 
ore or after a trial; as motions for an attachment, for a 
“pct report, and others. 
tea, motion hitherto has been supposed to have some 
ind ton to the trial of a cause: there are some few entirely 
“pendent of it; asa motion for a prohibition; applications 
Summary relief, under various statutes, relating to articles 
: tks; ‘to attornies; insolvent debtors; and others of 
tamp, See Motion in Court. 
tt of the visible practice of the court also arises from 
directed out of chancery ; special verdicts and writs of 
Y; all of which are argued at the bar, and determined by 
es, 
at wll recently, the practice of the courts of common law, 
eri, Minster, differed in many respects, each court ad- 
whet? the course that had been pursued, and to the decisions 
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ove, by attending to the several 
from the filing of the bill to the execution of the 
eg nee Chancery. a h ó 
tt ggg business, or criminal practice, of which the 
y King's Bench has exclusive jurisdiction, does not 
p4 the application of the same idea: much the greatest 
themngej $$ independent of any solemn trial; and the trials 
branch, Yes are too simple to endure much interruption, or 
lite may pë into many points of practice. This crown prac- 
i that’ be divided into such matters as originally commence 
‘hifyigy £08" and such as are removed into it from other 
tng tind ions. Of both which kinds, taken together, 
the ee for an habeas corpus; mandamus (though this, 
ions Hon for a quo warranto, in cases relating to cor- 
jpt take of a civil as well as a criminal nature); 
articles of the peace; motions relating to the 
Fecognizances ; to remove indictments, orders 
mony eonvictions, made by justices, &e. from their 
this ey. course of proceeding, by writ of certiorari, 
ett, on some foundation of complaint against 
Dae iks gorbe , that occasions this removal, and 
AY simple OM ity may be: resolved into these few motions, 
in on, in their kind, though infinitely diversified as to 
ingit, order 21% the general motion to remove the indict- 
di ‘tment &e Conviction by certiorari; motion to quash the 
Meng pane: When it is removed. Tn the case of an in- 
OL, yy, Moved hither on a demurrer, it is set down to be 
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PRÆMUNIRE. 


argued; or motion is made to quash it before trial; or 
motion in arrest of judgment; or motion for judgment after 
the trial. 

But the most extensive jurisdiction is involved in matters 
of original cognizance, whether it regards indictments or in- 
formations; or such matters as are entirely independent of 
either, or any solemn trial; such as begin and end on 
motions. 

There is little or no difference between an indictment 
commenced in this court, or removed from another jurisdic- 
tion, as to motions concerning them. As to informations, 
though altogether the creature of this court, they admit but 
of three motions; the application to the court to grant it: 
when granted, and tried, a casual motion in arrest of judg- 
ment, on grounds arising from the record itself: or, where 
the charge in the information and the verdict are both in- 
contestible, the motion for judgment. 

To recapitulate all in a few words :—Practice in general, 
it appears, is either in civil or crown causes. In civil 
causes, it is either independent of a trial, or relative to it: 
if relative to it, it arises from something applied for either 
before or after a trial. In erown causes, the only distinction 
made was, either as it concerned the original jurisdiction of 
the court, or such as is exercised, as it were, on appeal, 
“ And unless (concludes the writer, from whom the fore- 
going sketch has been extracted and abridged,) I was to 
read over to you a hundred (he might have added or more) 
rules of court, and the several cases and books on this sub- 
ject, (which, by the bye, I would not wish any enemy I 
have to do,) I cannot undertake to be more explicit on this 
subject.” 

PRACEPTORIES, preceptoria.| A kind of benefices, 
having their name from being possessed by the more eminent 
TE E E iti authority created 
and called Præceptores Templi. And of these præceptories 
there are recorded sixteen, as belonging to the Templars 
England, viz. Cressing Temple, Balshal, Shingay, Newland, 
Yevely, Witham, Templebruere, Willington, Rotheley, Oven- 
ington, Temple Combe, ‘Trebigh, Ribstane, Mount St. Jobn, 
Temple Nusum, and Temple Hurst. Mon. Angl. ii, 543. 
But some authors say, these places were cells only, subordi 
nate to their principal mansion in the Temple in London, 
See Stat, Antiq. 32 Hen, 8. c. 24. 

PRÆCIPE, command.) See Original. 

PRÆCIPE IN CAPITE. The writ of right for the 
king’s immediate tenants in capite, when they were deforeed 
of lands or tenements. 3 Comm. c. 10. See Writ of Right. 

PRÆCIPE, QUOD REDDAT, Command that he render.) 
See Fine of Lands, Recovery. 

PRACIPITIUM. A punishment inflicted on criminals, 
by casting them from some high place. Malms. lib. 5. p. 155. 

PRAEFECTUS VILLA, Is the same as præpositus 
ville, i.e, the mayor of a town. Leg. Ed. Confess, o. 28. 

PRAEFINE. That fine which, on suing out the writ of 
covenant on levying fines, was paid before the fine was passed, 
See Fine of Lands. 






























PRÆMUNIRE, 


Conrurren from, or apparently synonymous with, præ- 
moneri, “ to be forewarned ;" and therefore, according to the 
proverb, fore-urmed. See Du Cange in v.] The writ so 
called, or the offence whereon the writ is granted; the one 
be understood by the other, The offence is of a nature 
highly criminal, though not capital, and more immediately 
ing the king or his government. Tt is named, from the 
words of the writ, preparatory to the prosecution thereof, 
“ Præmunire facias A, B.—Cause A. B. to be forewarned— 
that he appear before us to answer the contempt wherewith 
he stands charged ;” which contempt is particularly recited 
in the preamble to the writ. It took its original from the 
exorbitant power claimed and exercised in England by the 
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PRAMUNIRE, I. 


pe; and was originally ranked as an offence immediately 
against the king; because it consisted in introducing a 
foreign power into this land, and creating imperium in imperio, 
by paying that obedience to papal process, which constitu- 
tionally belonged to the king alone, long before the Reforma- 
tion in the reign of Henry VIII, See 4 Comm. c. 8. 

The church of Rome, under pretence of her supremacy, 
and the dignity of St, Peter's chair, took on her to bestow 
most of the ecclesiastical livings, of any worth in England, 
by mandates, before they were void; pretending therein 

reat care to see the church provided of a successor before 
it needed. Whence these mandates or bulls were called 
gratice expectativee or provisiones, whereof see a learned dis- 
course in Duarenus Beneficiis, lib. 3. c. 1. These pro- 
visions were so common, that at last it was necessary to re- 
strain them by the laws of the land. 

In the 35th year of Edward I, was made the first statute 
against papal provisions, 85 Edm. 1. st. 1; being, according 
to Coke, the foundation of all the subsequent statutes of 

-emunire, Tt recites, that the abbots, priors, and governors 
Taa, at their own pleasure, set divers impositions upon the 
monasteries and houses in their subjection; to remedy 
which, it was enacted, that in future religious persons should 
send nothing to their superiors beyond the sea; and that no 
imposition whatever should be taxed by priors aliens. By 
25 Edw. 3. st. 5. c. 22, it was enacted, that if any one pur- 
chased a provision of an abbey or priory, he should be out 
of the king's protection. And by 25 Edw. 3. st. 6. (e. 2.); 
27 Edw. 3. st. 1. c. 1; 38 Edw, 3, st. 1. c. 4; and 2, c. 1, 
2, 3, 4, it was enacted, that the court of Rome should not 
present or collate to any bishopric or living in England; and 
that whoever disturbed any patron in the presentation to a 
living, by virtue of a papal provision, such person should 
pay fine and ransom to the king, at his will; and be im- 
prisoned till he renounced such provision, The same pu- 
nishment was inflicted on such as should cite the king, or 
any of his subjects, to answer in the court of Rome, By 
3 ‘Rich. 2. e. 3; 7 Rich. 2. c, 12, it was enacted, that no 
alien should be capable of letting his benefice to farm, in 
order to compel such as had crept in, at least to reside on 
their preferments; and that no alien should be capable of 
being presented to any ecclesiastical preferment, under the 
penalty of the statutes of provisors. By 12 Rich, 2. c, 15. 
all liegemen of the king, accepting of a living by any foreign 

rovision, were put out of he ing's protection, and the 

enefice made void; to which 13 Rich. 2 st. 2. c. 2. adds 

banishment and forfeiture of lands and goods; and by c. 
of the same statute, it was enacted, that any person bringing 
over any citation or excommunication from beyond sea, on 
account of the execution of the foregoing statutes of pro- 
visors, should be imprisoned, forfeit his lands and goods, and 
moreover suffer pain of life and member. 

In the writ for the execution of these statutes, the words 
premunire facias being used to command a citation from the 
party, have denominated in common speech, not only the 
writ but the offence itself of maintaining the papal power, 
by the name of præmunire. The 16 Rich. 2. c. 5. which is the 
statute generally referred to by all subsequent statutes, is 
accordingly usually called the statute of praemunire, It 
enacts, that whoever procures at Rome or elsewhere, any 
translations, processes, excommunications, bulls, instruments, 
or other things, which touch the king, against him, his crown 
and realm, and all persons aiding and assisting therein, shall 
be put out of the king’s protection; their lands and goods 
forfeited to the king’s use; and they shall be attached by 
their bodies to answer to the king and his council; or pro- 
cess of preemunire facias shall be made out against them as 
in other cases of provisors, By 2 Hen. 4. c. 3. all persons 
who accept any provision from the pope, to be exempt from 
canonical obedience to their proper ordinary, were also 
subjected to the penalties of preemunire. This is said to be 


















the last ancient statute concerning this offence till the 
formation. 
But by 2 Hen. 4. c. 4. whoever shall put in execution | 
purchased by those of the order of Cisteaux, to be disel 
of tithes, shall incur the like penalty: they were also furl 
restrained by 6 Hen. 4. c. 1; 7 Hen. 4. c.8; 9 Hen. # Ci 
and 3 Hen. 5. c. 4; by which the statntes above men! 
are enforced and explained; and by 28 Hen. 8. c- % 
whoever shall sue for or execute any licence, dispe 
or faculty from the see of Rome; and by 28 Hen. 8. & 
(by which all bulls, briefs, &c, obtained from Rome fin 
made void,) whoever shall use, allege, or plead the same 
any court, unless they were confirmed by this statutes o 
afterwards by the king, shall incur the like penalty: 
Reg. 54; 3 Inst. 127. i 
The penalties of præmunire have been since applied to. 
offences, some of which bear more, some less, and 0M 
relation to this original offence, as shall be hereafter non 
Whenever it is said, that a person, by any act, IM” 
præmunire, it is meant to express, that he thereby incurs 
penalties which, by the different statutes- above mentió 
are inflicted for the offences therein described, See 4 
c. 8; 1 Inst. $91. inn, 2 
Having said thus much generally, we may proceed fu 
to consider the subject under the following heads: 


I. What Offences, besides those already specified 
under the Notion of a Preemunire, 
IL. Of the Punishment in a Preemunire. 
I. Ar the time ofthe Reformation, the penalties of pitt 
nire were extended to more papal abuses than befores % 
kingdom then entirely renounced the authority of the 
Rome, though not all the doctrines of the Roman © 
And therefore, by the statutes 24 Hen. 8, e. 124 
8. c. 19, 21. to appeal to Rome from any of the Min 
courts, which (though illegal before) had at times been 
nived at; to sue to Rome for any licence or dispen 
or to obey any process from thence, are made liab 
pains of præmunire. And, in order to restore to th 
effect, the nomination of vacant bishopries, and yet“ 
the established forms, it is enacted by 25 Hen. 8. ¢ 20. 
the dean and chapter refuse to elect the person ™ 
the king, or any archbishop or bishop to confirm or 
crate him, they shall fall within the penalties of the 
of preemunire. 










































jow suffragans are to be nominated, &c, 

Also by 5 Eliz. c. 1. to refuse the oath of na 
incur the pains of praemunire; and to defen ee. 
jurisdiction in this realm, is a preemunire for the fret pite 
and high treason for the second. Lastly, to conti ') 
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‘1 proper person, at a day, containing the space of two 
ths; at which if he appear not, he and his proctors, &c. 
I be put ont of the king's protection, his lands and chat- 
Is forfeited, his body imprisoned, and ransomed at the 
g's will, &c. See also 16 Rich. 2. c. 5. 
ln the construction of these statutes it hath been held, that 
eal commissioners of sewers, for summoning one before 
“gpm who had got a judgment at law, and imprisoning him 
‘ile would release it, yere guilty of a præmunire. 2 Bulst. 
+ 8 Inst. 125; Cro, Jac. 336, 
ie suits in the admiralty or ecclesiastical courts within 
4 realm for matters which, upon the face of the libel itself, 
Ppear to belong only to the cognizance of the temporal 
Durts, are said to be within 16 Rich. 2. by force of the 
“rds, “ or elsewhere.” 1 Hawk. P, C. c. 19. § 14, 19. 
And it hath been formerly holden, that even suits in a 
eurt of equity, to relieve against a judgment at law, were 
1 Jit the danger of these statutes; especially if they tended 
“Sontrovert the very point determined at law, or to relieve 
poeter relievable at law, 4 New. Abr. 140. 
Y 1&2 P, §& M. c. 8. § 40. to molest the possessors of 
a lands, granted by parliament to Henry VIII. and Ed- 
ard VI, is a preemunire. So likewise is the offence of 
ba 8 as a broker or agent in any usurious contract, where 
oho’ 10 per cent. interest is taken, by 13 Eliz. e. 8. To 
m any stay of proceedings, other than by arrest of judg- 
or writ of error, in any suit for a monopoly, is likewise 
Pramunire by 21 Jac. 1. c. 3.§ 4. To obtain an exclu- 
Patent for the sole making or importation of gunpowder 











































nalties of pramunire. See Pourveyance. To 
tt ously and advisedly, by speaking or writing, 
thot or either house of parliament have a legislative 
ny without the king, is declared a præmunire by 13 
itu: 12 & L So, to conspire to avoid the seizure or 
0 Ca. © Upon the importation of cattle, as mentioned in 
ea ie 267. By the Habeas Corpus Act also, 31 Car. 2. 
Deyigar 3 8 preemunire, and incapable of the king's pardon, 
talm Other heavy penalties, to send any subject of this 
Corny” Prisoner into parts beyond the seas. See Habeas 
Mtge By l Wg vl. st. 1. €. 8, persons of eighteen years 
fomai, using to take the new oaths of allegiance, (and 
the Y of supremacy, see Nonjurors, Oaths,) upon tender 
Amun Per magistrate, are subject to the penalties of a 

m prod and, by 7 & 8 Wm. 3. c. 4. serjeants, cou 
Without “eng attornies, and all officers of courts, practising 
Tsuneo Ving taken the oaths of allegiance, (and formerly 
guil S} and subscribed the declaration against popery,) 
dot” gY of a præmunire, whether the oaths be tendered or 
Mirea, © Oaths. By 6 Ann. e. 7. to assert maliciously and 
the ing, teaching, or advised speaking, that 
than neg Pretended Prince of Wales, or any person other 
Tigh = ied to the acts of settlement and union, hath any 
Parlimen. throne of these kingdoms; or that the king and 
Crom, Mt cannot make laws to limit the descent of the 
itch preaching, teaching, or advised speaking, is a 

as writing, printing, or publishing the same doc- 
fat to high treason. By 6 dan. c, 28. if the 
nat Peers of Scotland, convened to elect th ixteen 
tof an, S in the British parliament, shall presume to 
penaltis of o, matter, save only the election, they incur 
© ben, Of a preemunire. The 12 Geo. 8. c. 11. subjects 

n alties of the statute of præmunire all such as 
ingly solemnize, assist, or are present at, 
n marriage of such of the descendants of the 
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PRÆMUNIRE, II. 


body of King George II. as are by that act prohibited to con- 
tract matrimony without the consent of the crown. See 
King, Marriage. 


II. Tue punishment of this offence may be learned from 
the foregoing statutes, which are thus shortly summed u 
Coke: “ That from the conviction, the defendant shall be 
out of the king’s protection, and his lands and tenements, 
goods and chattels, forfeited to the king; and that his body 
shall remain in prison at the king's pleasure; 1 Znst. 129; or 
(as other authorities have it) during lifes” 1 Bulst. 199: both 
Which amount to the same thing; as the king, by his pre- 
rogative, may any time remit the whole, or any part of the 
punishment ; 2 Bulst. 299 ; except in the case of transgressin, 
the statute of Habeas Corpus. These forfeitures, here inflicted, 
do not (by the way) bring this offence within the general 
definition of felony; being inflicted by particular statutes, 
and not by the common law. But so odious, Sir Edw. Coke 
adds, was this offence of premunire, that a man who was 
attainted of the same, might have been slain by any other 
man, without danger of law: because it was provided by 25 
Edw, 8. st. 6. c. 22. that any man might do to him as to the 
king's enemy, and any man may lawfully kill an enemy. 
However, the position itself, that it is at any time lawful to 
kill an enemy, is by no means tenable: it is only lawful by 
the law of nature and nations, to kill him in the heat of battle, 
or for necessary self-defence. And to obviate such savage 
and mistaken notions, the 5 Eliz. c. 1, provides, that it shall 
not be lawful to kill any person attainted in a praemunire ; 
any law, statute, opinion, nor exposition of law to the con- 
trary notwithstanding. But still such delinquent, though 
proiected, as a part of the public, from public wrongs, can 
bring no action for any private injury, how atrocious soever s 
being so far out of the protection of the law, that it will not 
guard his civil rights, nor remedy any grievance which he, as 
an individual, may suffer. 1 Jnst. 180. And no man, 
knowing him to be guilty, can with safety give him comfort, 
aid, or relief. 1 Hawk. P, C. c. 19. See 4 Comm. c. 

If the defendant be condemned on his default of not ap- 
pearing, whether at the suit of the king or aay ie same 
Judgment shall be given as to the being out of the king's pro- 
tection and the forfeiture ; but instead of the clause, that the 
body shall remain in prison, there shall be awarded a capiatur, 
Co. Litt, 129 b; 3 Inst. 125, 218. 

A statute, by appointing that an offender shall incur the 
penalty and danger mentioned in 16 Ric. 2. e. 5, does not 
confine the prosecution for the offence to the particular process 
thereby given. 1 Vent. 173. 

It is holden, that the statute of pramunire, which gives a 
general forfeiture of all the lands and tenements of the of- 
fender, extends not to lands in tail, Co. Litt. 130, 

It is said, the statute of preemunire doth not extend to the 
forfeiture of rents, annuities, fairs, &e. or any other heredita- 
ments that are not within the word terre. 8 Inst. 126. 

This suit need not be by original in B. R. ; for if defendant 
be in custodid Mareschalli, the suit may be against him by 
bill; and defendants cannot be sued in any other court when 
they are in custodid Mareschal’. And if a defendant come 
not at the day, &c. or if he appears and pleads, and the 
issue be found against him, or he demurs in law, &c, judg- 
ment shall be given, that he shall be out of protection, &c. 
3 Inst. 124, 

If tenant in tail is attainted in a preemunire, he shall forfeit 
his lands only during life; and afterwards the issue in tail 
shall inherit, 11 Rep. 56. 

A person, being seised in fee of lands, was indicted for a 
præmunire upon 13 Eliz. c. 2; but before corviction he made 
an entail of his lands, and it was adjudged, that the attainder 
should relate to the time of the offence, and that was before 
he entailed the lands, and not the time of the judgment, which 
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was afterwards; and the freehold being in him at the time of 
the attainder, shall not be divested without an inquisition 
under the great seal. Cro. Car. 123. 172. 

Tt hath been adjudged, that a pardon of all misprisions, 
trespasses, offences, and contempts, will pardon a preemunire. 
Cro. Jac. 386; 2 Bulst. 299. 

The defendant in a praemunire must regularly appear in 
person, whether he be a peer or commoner, unless he is dis- 
pensed with by some writ or grant for that purpose ; but in 
the case of Sir Anthony Mildmay, he was allowed to plead a 
pardon to a præmunire by attorney ; but it has been thought, 
that there was some clause to this effect in the pardon. 3 
Inst. 125; 1 Roll. Rep. 190; 2 Bulst. 290. 

‘On an indictment of a preemunire, a peer of the realm shall 
not be tried by his peers. 12 Co. 92. 

On an information on the 6 Geo. 1. c. 18. (now repealed) 
for setting up a bubble called the South Sea, it was deter- 
mined that the court was not obliged by that act to give the 
whole judgment, as in case of a preemunire, against a defend- 
ant, but only such parts of it as in their discretions they 
should think fit; and accordingly a fine of 5l, was set on 
the party convicted, and judgment that he should remain in 
prison during the king’s pleasure. 2 Ld. Raym. 361. 

Numerous as the statutes are which denounce the penalties 
of a praemunire, prosecutions for this offence have been for 
some time unheard of in our courts. In the State Trials there 
is only one instance of such a prosecution, in which case the 
penalties of a præmunire were inflicted upon some persons, 

for refusing to take the oath of allegiance in the reign of 
Charles the Second. 2 Harg. St. Tr. 463; 2 Deacon's Crim. 








Dig. 1053. 

PRÆPOSITUS ECCLESIÆ. A church reeve, or church- 
warden ; see that title. 

PRAPOSITUS VILLAS. Sometimes is used for the con- 
stable of a town, or petit constable. Cromp. Jurisd, 205. 
Yet the same author, 194, seems to apply it otherwise; for 
there quatuor homines prepositi are those four men, who must 
appear for every town, before the justices of the forest in 
their circuit. It is sometimes used for an head or chief 
officer of the king, in a town, manor, or village, or a reeve. 
See Reese: Animalia et res inventee coram ipso (preeposito) et 
sacerdote ducenda erant, LL. Edw. Confessor. cap. 28. This 
preepositus ville, in our old records, does not answer to our 
present constable, or head-borough of a town; but was no 
more than the reeve, or bailiff of the lord of the manor, 
sometimes called serviens villa. 

By the laws of Henry I. the lord answered for the town 
where he was resident; where he was not, his dapifer, or 
seneschal, if he were a baron: but if neither of them could 
be present, then praepositus et quatuor de unaqudque villd, i. e. 
the reeve and four of the most substantial inhabitants were 
summoned. See Brady's Glossary to Introduction to English 
History, page 5T. in voc. Preepositus. 

PRAYERS OF THE CHURCH, See Common Prayer. 

PREACHING, Every beneficed preacher, residing on his 
benefice, and having no lawful impediment, shall in his own 
cure, or some neighbouring church, preach one sermon every 
Sunday of the year: and if any beneficed person be not 
allowed to be a pre; he shall procure sermons to be 
preached in his cure by licensed preachers; and every Sunday, 
whereon there shall not be a sermon, he or his curate is to 
read one of the homilies: no person, not examined and ap- 
proved by the bishop, or not licensed to preach, shall expound 
the scripture, &e.; nor shall any be permitted to preach in 
any church, but such as appear to be authorised thereto, by 
showing their license; and churchwardens are to note in a 
book the names of all strange clergymen who preach in their 
parish; to which book every preacher is to subscribe his 
name, the day he preached, and the name of the bishop of 
whom he had licence to preach, Can. 44, 45. 49, 
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If any person licensed to preach, refuses to conform to 
ecclesiastical laws, after admonition, the licence of every 
preacher shall be void: and if any parson preach doe 
contrary to the word of God, or the Arnolt of Religio 
notice is to be given of it to the bishop by the churchw 
&c. So likewise of matters of contention and impugn!né 
doctrine of other preachers in the same church; inw 
case, the preacher is not to be suffered to preach, excep 
faithfully promise to forbear all such matter of contention } 
the church, until the bishop hath taken further order thes” 
Can, 53, 54. n 
No minister shall preach or administer the sacramen 
any private house, unless in times of necessity, as in cas 
sickness, &e, on pain of suspension for the first offence, 
excommunication for the second; which last punishment 
also inflicted on such ministers as meet in private hous 
consult on any matter tending to impeach the doctrine 
the church of England. Can. 71, &c. 

PREAMBLE, prowmium, from the preposition præ, 
and ambulo, to walk.] The beginning of a statute 18 & 
the preamble; which is a key to the intent of the maken 
the act, and the mischiefs which they would remedy PY ™ 
same, See Statute. 

The preamble to an act reciting the existence of cer 
outrages, and making provision against them, is, admissi 
evidence to prove an introductory averment in an info 
for a libel. 4 M. § S. 532. 

PRE-AUDIENCE, In the courts, is of considerable t 
sequence; the following short table of precedences 
usually obtains among counsel, is taken from 3 
p. 97. inn, 

1. The king’s premier serjeant (so constituted bY 
patent.) th 
The king’s ancient serjeant, or the eldest among © 
king's serjeants. 

3. The king's advocate-general. 

The king's attorney-general. 

5. The king’s solicitor-general. 

6. The king's serjeants, 

7. The king's counsel, 
solicitor, and those who 
Barrister. 

8. Serjeants at law. 

9. The recorder of London. 
10. Advocates of the civil law. 
11. Barristers. p 
By special order of the prince regent, 14th December 
Nos. 4 and 5, now take precedency before Nos. 1 an 
Taunton, 424. in 

In the Court of Exchequer, two barristers PP 
the lord chief baron, called the post-man and the 
(from the places in which they sit,) have also a P 
motions. See Motion in Court. 

PREBEND, ? 
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} But see below. 
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Spititualty is the highest and most worthy: and a person 
‘not a complete prebendary, to make any grant, &c. before 
tallation and induction. Dyer, 221. 
Prebends are simple and dignitary. 
$ simple prebend hath no more than the revenue for its 
support; but a prebend with dignity hath always a jurisdic- 
tion annexed; and for this reason the prebendary is styled a 
itary, and his jurisdiction is gained by prescription. 
rebends are some of them donative; and some are in the 
ít of laymen; but in such case they must present the 
Prebendary to the bishop, and the dean and chapter inducts 
and places him in a stall in the cathedral church, and 
len he is said to have locum in choro. At Westminster, the 
8 collates by patent, and, by virtue thereof, the preben- 
Roy takes possession without institution or induction. 2 
ol. Abr, 356, 
Asa prebend is a benefice without cure, &e, a prebend 
4. * parochial benefice are not incompatible promotions ; 
t one man may have both without any avoidance of the 
t: for though prebendaries are such as have no cure of 
s yet there is a sacred charge incumbent on them in those 
thedvals where they are rere and they are obliged to 
tach by the canons of the church; and it is not lawful for 
cohecbendary to possess two prebends in one and the same 
peate church, Rol. Abr. 361. 
aop ebendaries are said to have an estate in fee-simple in 
t of their churches, as well as bishops of their bishoprics, 
iial of their deaneries, &c. 
orpus Præbendæ, is that which is received by a preben- 
above the profits which are always for his daily mainte- 
pe See further, tits, Chapter, Clergy, Dean. 
pro ntBENDA and Prowanva were also in old deeds used for 
Visions, provand or provender. Pro equo suo unum bushel 
um pro preebenda capiendd. Coucher Book in Dutchy 
PRI 1.45, Cowell. 
o REBENDARY, prebendarius.] He who hath a prebend ; 
4 ‘led, not à preebenda auxilium et consilium episcopo, &e. 
To the prebend: and if a manor be the 

























tepi pretdertam, fol. 60. Cowell. ‘ 
CEDENCE. ‘Che commonalty of the realm, like 
th ivided into several degrees; and as the 
pect ‘gy different in rank, yet all of them are peers in 
Brea, their nobility ; so the commoners, though some 
eet of Y Superior to others, yet all are in law peers, in re- 
19 their want of nobility. 2 Inst. 29. 
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TABLE or PRECEDENCE, 
* The King’s children and grandchildren. 
«++ brethren. 
uncles, 
3 . nephews. 
* Archbishop of Canterbury, 
* Lord Chancellor or Keeper, if a Baron. 
* Archbishop of York. 
Lord Treasurer, 
Lord President of the Council. ¢ if Barons. 
Lord Privy Seal. 
Lord Great Chamberlain. 
stat. 1 Geo. 1. ©. 3. 
Lord High Constable, 
Lord Marshal. 
Lord Admiral. 
Lord Steward of the Household. 
Lord Chamberlain of the Household. 
Dukes. 
Marquises. 
Duke’s eldest sons. 
Earls. 
Marquises’ eldest sons. 
Dukes’ younger sons. 
Viscounts. 
Earls’ eldest sons. 
Marquises’ younger sons. 
Secretary of State, if a Bishop. 
Bishop of London. 
« Durham. 
Winchester, 
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their own degree. 


above all Peers of 





Bishops. 

Secretary of State, if a Baron, 

Barons. 

Speaker of the House of Commons. 

Lords Commissioners of the Great Seal. 

Viscounts’ eldest sons, 

Earls’ younger sons. 

Barons’ eldest sons. 

Knights of the Garter, 

Privy Councillors. 

Chancellor of the Exchequer. 

Chancellor of the Duchy. 

Chief Justice of the King’s Bench. 

Master of the Rolls. 

Chief Justice of the Common Pleas, 

Chief Baron of the Exchequer. 

Judges, and Barons of the Coif. 

Knights Bannerets, Royal. 

Viscounts’ younger sons. 

Barons’ younger sons. 

Baronets. 

Knights Bannerets. 

Knights of the Bath.—[Enlarged in 1815, and dis- 
tinguished as Knights Grand Crosses, and Knights 
Commanders.) 

Knights Bachelors. 

Baronets’ eldest sons. 

Knights’ eldest sons. 

Baronets’ younger sons. 

Knights’ younger sons. 

Colonels. 

Serjeants at Law. 

Doctors :—With whom, it is said, rank Barristers at 
Law; as to whose Precedence among each other, 
see Pre-audience. 

} Esquires.—[Of whom Companions of the Bath rank 

first. 

i Gentlemen. 
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Yeomen. 
F Tradesmen. 
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ł Artificers. 
f Labourers, 

Married women and widows are entitled to the same rank 
among each other, as their husbands would respectively have 
borne between themselves; except such rank is merely pro- 
fessional or official;—and unmarried women to the same 
rank as their eldest brothers would bear among men, during 
the lives of their fathers. 3 Comm, c. 21. p. 405, in n. 

PRECEDENT CONDITIONS. See Condition, IV. 

PRECEDENTS. Authorities to follow in determinations 
in courts Of justice. 

Precedents have always been greatly regarded by the 
sages of the law. The precedents of the courts are said to 
be the laws of the courts; and the court will not reverse a 
judgment, contrary to many precedents. 4 Rep. 93; Cro. 
‘Eliz. 65; 2 Lil. “Abr. 344, But new pee are not 
considerable; precedents without judicial decision on argu- 
ment are of no moment; and an extrajudicial opinion given 
in or out of court, is no good precedent. Vaugh, 169, 
382, 399, 429. 

It has been held that there can be no precedent in matters 
of equity, as equity is universal truth; but, according to 
Lord Keeper Bridgman, precedents are necessary in equity 
to find out the reasons thereof for a guide; and, besides the 
authority of those who made them, it is to be supposed they 
did it on great consideration, and it would be strange to set 
aside what has been the course for a long series of time, 
1 Mod. 307. If a man doubt whether a case be equitable, 
or no, in prudence he will determine as the precedents have 
been; especially if made by men of good authority and 
learning. Ibid. ‘See Chancery, Equity. 

Lord C. Talbot said, he thought it much better to stick to 
the known general rules, than to follow any one particular 
precedent, which may be founded on reasons unknown to us. 
Such a proceeding would confound all property. Cases in 
Chan. in Talbot's Time, 26, 27, 196. > 

PRECE PARTIUM, When a suit is continued by the 
prayer, assent, or agreement of both parties, See 13 Ld. 1, 
a, 1, e. 27. 

PRECEPT, preeceptum.] Is diversly taken in law; as 
sometimes for a command in writing by a justice of peace, or 
other officer, for bringing a person or records before him; of 
which there are many examples in the table of the Register 
Judicial. And in this sense it seems to be borrowed from 
the customs of Lombardy, where praeceptum signifieth scrip- 
tura vel instrumentum. Hotom. in verb. Revd h § lib. 3. 
Commenta. in Libros Feudor’ in Preefatione. Sometimes it is 
taken for the provocation, whereby one man incites another 
to commit a ‘ny, as theft, murder, &c. Staundf. Pl. Cor. 
105; Bracton, lib. 3. tract. 2. cap. 9, calls it preeceptum or 
mandatum. Whence we may observe three divisions of 
offending in murder, preeceptum, fortia, consilium ; preeceptum 


being the instigation used beforehand; fortia the assistance - 


in the fact, as to help to bind the party murdered or robbed ; 
consilium, advice either before or in the fact. The civilians 
use mandatum in this case, Cowell, 

PRE-CONTRACT, mentioned in 2 & 3 Edw. 6. ¢.23.) A 
contract made before another contract; the term hath re- 
lation especially to marriage. See Marriage. 

PREDIAL TITHES, decime prædiales.) Ave those 
which are paid of things arising and growing from the 
ground only, as corn, hay, fruit of trees, and such like, 

See 2 & 3 Edw. 6. c. 13; 2 Inst. 649; 2 Comm, ©. 3; and 
tit. Tithes. 

PRE-EMPTION, prc-emptio.] The first buying of a 
thing; it was a privilege heretofore allowed the king's pur- 
veyor, but abolished by 12 Car. 2. c. 24, See Pourveyance. 

PREGNANCY, plea of.] Where a woman is capitally 
convicted, and pleads her pregnancy, though this is no cause 
to stay the judgment, yet it is to respite the execution till 
she is delivered. See Execution of Criminals, 











PRE 


PREMISES, or PREMISSES. That part in the 
ning of a deed, the office of which is to express < 
and grantee, and the land, or stin granted or Con 
5 Rep. 55. See Conveyance; Deed, 1. 

No person, not named in the premises, can take any © 
by the deed, though he be afterwards named in the Aal 
dum, because the premises of the deed make the gift; 
fore, when the lands are given to one in the premises 
habendum cannot give any share of them to another, becall 
that would be to retract the gift made and consequently, 
make a deed repugnant in itself, Thus, for instances 
charter of feoffment be made between A. of the one 
and B. and D. of the other part, and A. gives Jand to 
habendum to B. and D. and their heirs; D. takes nothi 
the habendum, because all the lands were ia to Bay 
quently D. cannot hold those lands which are b 
to another; but in this case, if the habendum hac 
and D. and their heirs, to the use of B. and D. 
been a good limitation of a use; consequently, the s 
uses would carry the possession to the use, and B. 
thereby become joint-tenants. Co. Lit. 6 a; 9 Co. 
Hob, 275, $18; 2 Rol. Abr. 65; Cro. Jac. 664; Oro. 
58; 18 Co, 54; Poph. 126. 

Tf lands be given to a husband, habendum to him and 
wife, and to the heirs of their two bodies, the wi 
nothing, because she was not mentioned in the p 
therefore shall take nothing of that which was bi 

2 Rol. Abr, 67. 
































to the creation of the es 7 
should take. Co. Litt, 21; Plowd. 158; Cro, Jae 
Poph. 126; 2 Rol. Abr. 67. 

2. In grants of copy of court-roll; as if a copy 
surrenders to his lord, without limiting any use, and 
the lord grants it in this manner; J. S. cepit de D 
habendum to the said J. S. and his wife, and the 
their bodies begotten, this is a good estate-tail in the 
for these customary grants that are made in pursuant 
former surrender, are construed according to the inte? 
the parties, as wills are; besides, the custom of the 
is the rule for the exposition of such sorts of grants 
many manors, such form is usual. Poph. 125, 
Jac. 434; 2 Rot, Abr. 67; Cro. Bliz. 823, 

3. A man not named in the premises may take an 
in remainder by limitation in the Aabendum, 2 Rol. 
Hob, 313; Cro. Jac. 564. 

4. In wills; for if a man devises lands to J. $. 
to him and his wife, this is a good devise to the wi 
cause, in construction of wills, the intention of the ff 
chiefly regarded; and wherever that discovers itself lf 
take place, though it be not expressed in those leB#h™ 
that are required in conveyances executed in a mam 
time. Plomd. 158, 414; 2 Rol. Abr. 68. 


















insuring the safe return of any ship or merchan@S™ 
Insurance. r 
PRENDER. The power or right of taking a thing 
it is offered; from the French prendre, i. e+ aeoe 
the phrase of law, it lies in render, but not iM 
Rep. 1. E 
PRENDER DE BARON, to take a husbi 
used for an exception to disable a woman from 
appeal of murder, against one who had kill 
husband, St. P. C. lib. 3. c. 59. 






PRESCRIPTION, I, 


| PREPENSED, præpensus.] Forethought; as prepensed 
lice is malitia preccogitata, which makes killing murder ; 
‘nd when a man is slain on a sudden quarrel, if there were 
ice prepensed formerly between the parties, it is murder, 
as ann posed by the statute, prepensed murder. See 
, TIT. 3, 
ph REROGATIVE, from pre and rogo, to ask or demand, 
atfore or above others.] A word of large extent, including 
the rights which, by law, the king hath as chief of the 
‘om, and as intrusted with the execution of the laws. 
Ing, by virtue of his prerogative, is exempted from the 
nt of taxes collected personally from the subject, and 
gled with the price of the commodity, before it is 
Xow by whom it is to be made use of; therefore an express 
io tpon government service is not liable to pay the post- 
w duty, 3 East's Rep. K. B. 519. 
Palace being kept in a constant state of preparation to 
oie the king, with his officers and guards residing and 
Ng duty there at all times, and some of the royal family 
‘Mg apartments there, is privileged as a royal palace 
“nst the intrusion of the sheriff for the purpose of execut- 
‘ten Pores against the goods of a person having the use of 
X ements there, 10 East's Rep. 578. Bee further, 
PREROGATIVE COURT, Curia Prærogativa Archi- 
Opi Cantuariensis ] The court wherein all wills are proved, 
administrations taken which belong to the archbishop 
rerogative ; that is, in case where the deceased had 
“of any considerable value out of the diocese wherein 
i and that value is ordinarily 5l. except it be other- 
by composition between the archbishop and some other 
te 



































Ps as in the diocese of London it is 10/.; and if any 
tion grow between two or more, touching such will 
ration, the cause is properly decided in this court, 
whereof is termed Judex Curice Prerogative: Can- 
Q ts, the Judge of the Prerogative Court of Canterbury, 
hets Ecclesiastical; Will. 
archbishop of York hath also the like court, which is 
is exchequer, but inferior to this in power and profit. 
^ 335, As to the prerogative of the archbishop of Can- 
or York, see the book intituled De Antiquitate Bri- 
€ Leclesice Cantuariensis Historia, especially the eighth 
ty p, 25. Comwell. 
ie TER. A priest, elder, or honourable person, 
Mea ÄSBYPERIUM. A presbytery; that part of the church 
Shane Vine offices are performed, applied to the choir or 
est.” Because it was the place appropriated to the bishop, 
dy hd other clergy ; AE Filey were confined to the 
e church. Mon. Ang. i. 


Pee 8, 
ta, “SBYTERIAN, A member of the Church of Scot- 
i ee Dissenters, Nonconformists, 
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‘allg®R1-TI0.] A title acquired by use and time, and 
by law; as when a man claims any thing because 
s, or they whose estate he hath, have had or 
time whereof no memory is to the contrar 
Mis a pace for continuance of time, ultra memoriam hon 
iteh, Tg cla person hath a particular right against another. 
è i Co, Litt. 114; 4 Rep. 32. 
mg to Lord Coke, ræscriptio est titulus ex usu et 
iy lantiam capiens ab auctoritate legis. 1 Inst, 113 b. 
a scription must have a lawful commencement, and 
itt, Tygtsession and time are inseparably incident to it. 
oh 118, 
iton classes title by prescription among the methods 
ho 7a fae property by purchase; as when a man can 


Whom ti title to what he claims than that he, and those 











Ne claims, have immemorially used to enjoy it, 









PRESCRIPTION, I. 


Every species of prescription by which property is acquired 
or Jost, is founded on this presumption, that he who has a 
quiet and uninterrupted possession of any thing for a certain 
number of years, is supposed to have a just right, without 
which he would not have been suffered to continue in the 
enjoyment of it; for a long possession may be considered as 
a better title than can commonly be produced, as it supposes 
an acquiescence in all other claimants, and that acquiescence 
also supposes some reason for which the elaim is forborne, 
1 Domat. 461. 

As to customs or immemorial usages in general, with the 
several requisites and rules to be observed, in order to prove 
their existence and validity, see Custom. 


I. Of the Distinction between a Prescription and a Cus- 
tom or Usage, and who may prescribe. 
II, What sort of things may be prescribed for. 
II. For what length of time a Prescription must be claimed. 
IV, How Prescriptive Rights may be lost. 


I. Custom is properly a local usage, and not annexed to 
any person; such as a custom in the manor of Dale, that 
lands shall descend to the youngest son. Prescription is 
merely a personal usage; as, that such an one and his ances- 
tors, or those whose estate he hath, have used time out of 
mind to have such an advantage or privilege. 1 Jnst.113, As 
for example : If there be an usage in the parish of Dale that 
all the inhabitants of that parish may dance on a certain 
close at all times for their recreation (which is held to be a 
lawful usage, 1 Lev. 176; see post, II.), this is strictly a 
custom, for it is applied to the place in general, and not to 
any particular persons; but if the tenant, who is seised of 
the manor of Dale in fee, alleges that he and his ancestors, 
or all those whose estate he oi in the said manor, have 
used time out of mind to have common of pasture in such a 
close, this is properly called a prescription; for this is an 
usage annexed’ to the person of the owner of his estate. 
2 Comm. ©, 17. 

The difference between prescription, custom, and usage, is 
also thus stated; Prescription hath respect to a certain per- 
son, who by intendment may have continuance for ever ; as, 
for instance, he and all they whose estate he hath in such a 
thing, this is a prescription, 

Custom is local, and always applied to a certain place; 
as, time out of mind there has been such a custom in such a 
place, &c. And prescription belongeth to one or a few only; 
but custom is common to all. Usage differs from both, for 
it may be either to persons or places ; as to inhabitants of a 
town, to have a way, &c, 2 Nels, Abr, 1277. 

A custom and prescription are in the right; usage is in 
possession; and a prescription that is good for the matter 
and substance, may be bad by the manner of setting it forth; 
but where that which is claimed as a custom, in or for many, 
will be good, that regularly will be so when claimed by pre- 
scription for one, Godb. 54. 

All prescription must be either in a man and his ancestors, 
or in a man and those whose estate he hath; which last is 
called prescribing in aque estate. 4 Rep. 82. 

Prescriptions properly are personal, therefore are always 
alleged in the person of him who prescribes; viz. that he, 
his ancestors, or all those whose estate he hath, &c; or of a 
body politic or corporation, they and their predecessors, &e, 
Also a parson may prescribe, quod ipse et preedecessores sui, 
and all they whose estate, &c.; for there is a perpetual estate, 
and a perpetual succession, and the successor hath the very 
same estate which his predecessor had, which continues, 
though the person alters, like the case of ancestor and heir. 
3 Salk, 279. 

Previous to the recent act of the 2 & 3 Wm. 4, e, 71. a pre- 
scription must always have been laid in him that was tenant 
of the fee, A tenant for life, for years, at will, or a copy- 
holder, could not prescribe, by reason of the imbecility of 








sl ae” toll 


PRESCRIPTION, II. 


their estates, 4 Rep. 31, 32. For as prescription was 
deemed usage beyond time of memory, it was absurd that 
they should pretend to prescribe for any thing whose estates 
commenced within the remembrance of man, And therefore 
the copyholder must have prescribed under cover of his 
Jord’s estate, and the tenant for life under cover of the tenant 


_ in fee-simple. As, if tenant for life of a manor would pre- 


scribe for a right of common as appurtenant to the same, he 
must have prescribed under cover of the tenant in fee-simple, 
and have pleaded that John Stiles and his ancestors had im- 
memorially used to have this right of commons appurtenant 
to the said manor, and that ob Stiles demised the said 
manor, with its appurtenances, to him the said tenant for life. 
2 Comm. c. 17. 

Now by the fifth section of the above act it is no longer 
necessary to claim in the name of the owner of the fee. See 


t. 

Where a person would have a thing that lies in grant by 
prescription, he must prescribe in himself and his ancestors, 
whose heir he is by descent ; not in himself and those whose 
estate, &c. (unless the que estate is but a conveyance to the 
thing claimed by prescription) ; for he cannot have their 
estate that lies in grant without deed, which ought to be 
shown to the court. Co. Litt, 113. 

Parishioners cannot generally prescribe, but they may 
allege a custom; and inhabitants may prescribe in a matter 
of easement, way to a church, burying-place, &e. 2 Saund, 
325; 1 Lev, 253; Cro. Eliz. 441; Cro. Car. 419; 2 Rol, 
290. 

‘A custom for all the inhabitants of a parish to play at all 
kinds of lawful games, sports, and pastimes, in a certain 
close, at all seasonable times of the year, at their free will 
and pleasure, is good. But a similar custom for all persons, 
for the time being in the said parish, is bad. 2 H. Black. 
Rep. 393. See post, Il. 

A prescription may be laid in several persons, where it 
tends only to matters of easement or discharge; though not 
where it goes to matter of interest or profit in alieno solo, 
for that is a title, and the title of one doth not concern the 
other ; therefore several men, having several estates, cannot 
join in making a prescription. 1 Mod. 74; 3 Mod. 250. 

Where a man prescribes for a way to such a close, he must 
show what interest he hath in the close, Aliter, if he pre- 
scribes for a way to such a field; because that may be a 
common field by intendment. Latch. 160. 

Plaintiff declared that the occupiers of the adjoining field 
have, time out of mind, repaired the fences, which being out 
of repair, his beasts escaped ont of his own ground and fell 
into a pit; it is good, without showing any estate in the 
occupiers ; but it had not been so if the defendant had pre- 
scribed, 1 Ventr. 264. 

Tt should seem that a prescription by the owner of land, 
adjoining to a wood, to take underwood there growing to 
repair the fence belonging to the wood, is not good ; for of 
common right the making of the hedge doth appertain to the 
owner of the wood; and the prescription is no more than 
to take wood in the lands of another, to make the hedges of 
the same land in which the wood groweth, which cannot be 
a good prescription, for it sounds only in charge, and not to 
the profit of him who prescribes. 1 Leon. 313. 

Estates gained by prescription are not of course descendible 
to the heirs general, like other purchased estates, but are an 
exception to the rule. For, properly speaking, the prescrip- 
tion is rather to be considered as an evidence of a former 
acquisition, than as an acquisition de novo ; and therefore if 
a man prescribes for a right of way in himself and his ances- 
tors, it will descend only to the blood of that line of ancestors 
in whom he so prescribes ; the prescription in this case being 
indeed a species of descent. But if he prescribes for it in a 
que estate, it will follow the nature of that estate in which the 
prescription is laid, and be inheritable in the same manner, 
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whether that were acquired by descent or purchase; for è 
accessory followeth the nature of its principal. 
c. 17. p. 266. 





IL. Norm but incorporeal hereditaments can be 
by prescription ; as a right of way, a common, &c.; but 
prescription can give a title to lands and other corpori 
stances, of which more certain evidence may be had. 

St. Dial. 1. c. 8; Finch, 182. For aman shall not be 

to prescribe that he and his ancestors have immemor 

used to hold the castle of Arundel; for this is clearly anot 
sort of a title; a title by corporal seisin and inheril 

which is more permanent, and therefore more capable 
proof than that of prescription. But as to a right of W 
a common, or the like, a man may. be allowed to preser!D 
for of these there is no corporal seisin, the enjoyment 4 
be frequently by intervals, and therefore the right to enio 
them can depend on nothing else but immemorial 
See Common Pew, &e. 
A prescription cannot be. for a thing which cannot be rat 
by grant; for the law allows prescription only in suppl 
the loss of a grant, and therefore every prescription P 
supposes a grant to have existed. Thus the lord of a mi 
cannot prescribe to raise a tax or toll upon strangers 3, for 
such claim could never have been good by any grant, it 
not be good by prescription. 1 Ventr, 387. 4 

A grant may enure as a confirmation of a preserip 
and the prescription continue unaltered by a new charter in 
where the charter is not contrary to the prescription. Me 
818, 830. But in some cases it is intended that a pi 
tion shall begin by grant; and as to prescriptions in gi 
the law supposes a grant or purchase originally. 72 
709; Co. hit. 113. 

What is to arise by matter of record cannot be presei 
for, but must be claimed by grant, entered on recordi 
as, for instance, the royal franchises of deodands, # 
goods, and the like. ‘These not being forfeited till the™ 
on which they arise is found by the inquisition of a juty 
so made a matter of record, the forfeiture itself canti 
claimed by any inferior title. But the franchises of reas 
trove, waifs, estrays, and the like, may be claimed by} 

scription; for they arise by private contingencies 2n 
from any matter of record. Co. Litt. 114, See Franc® 

‘Among things incorporeal which may be claimed byf 
scription a distinction must be made with regard to 
ner of prescribing; that is, whether a man shall pri 
a que estate, or in himself and his ancestors. For 1 wh 
prescribe in a que estate (that is, in himself and those i 
estate he holds), nothing is claimable by this prescripti 
such things as are incident, appendant, or appurte isco 
lands ; for it would be absurd to claim any thing a8 iy 
sequence or appendix of an estate with whieh far. el 
claimed has no connexion; but if he prescribe IM io 
and his ancestors, he may prescribe for any thing W' itl 
that lies in grant; not only things that are appurtem® 
also such as may be in gross, Litt. § 1885 Finch 
Therefore a man may prescribe, that he, and thos? 
estate he hath in the manor of Dale, have used to 
advowson of Dale as appendant to that manor i jing, 
advowson be a distinct inheritance, and not ai ni 
he can only prescribe in his ancestors. So also a mi 

ibe in a que estate for a common appurtenst 
prescribe in a que estate for a c ppurte 
manor ; but if he would prescribe for a common ft 
must prescribe in himself and his ancestors: 2 COM 

‘A person may make title by prescription to an 
fair, market, toll, way, water, rent, common, pare 
franchise, court-leet, waifs, estrays, &c. But no 
prescribe against an act of parliament, or against 
where he hath a certain estate and interest, —againsi g 
good, religion, &e. Nor can one prescription | rat 
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against another, unless the first is answered ©) 









PRESCRIPTION, II. 


‘Where one may stand with the other. Lutm. 981; 
tis i 2 Rol. Abr. 264; 2 Inst. 
2; 1 Bulst. 115; 2 Lil, 346. 
ties US Word easement is a genus to several species of liber- 
he3 which one may have in the soil of another, without claim- 
bee ‘ny interest in the land itself; but where the thing set 
xi ra M a prescription was to catch fish in the water of an- 
Other, &e, and no instance could be given of a prescription 
a Such a liberty by the word casement, a rule was made to 
fsi the prescription right, and to try the merits. 4 Mod. 
2. See further, tit. Hasement. 
br ee for breaking the plaintiff's close, the defendant 
En ber 


Raym. 
167; 7 Rep. 28; Cro, Car. 














Tn 
scribed that the inhabitants of such a place, time out of 
TAN had used to dance there at all times of the year for 
Y recreation, and so justified ; issue being taken’ on this 
it ge Ption, defendant had a verdict : it was objected against 
paat a prescription to dance in the freehold of another, 
A spoil his grass, was ill, especially as laid in the defend. 
ting Pe viz. at all times of the year, and not at seasonable 
rea tnd for all the inhabitants, who, though they may 
ibe in easements which are necessary, as a way to a 
ch, Xe, they cannot in easements for pleasure only; but 
ged that the prescription is good, issue being taken on 
found for the defendant, although it might have been 
emurrer, 1 Lev. 175. See ante, I. 
mers of such a farm bave always 
ale, &e. to such a value, at perambulations, was held 
t, because it is no more than a prescription in occu- 
Which is notgood in matter to charge theland, 2 Zev. 16 
tiption by the inhabitants of a parish to dig gravel in 
A pit, the soil of W, R., it was doubted whether this 
“or not, though it was to repair the highway; but 
tants may prescribe for a way, and, by consequence, 
a “essary materials to repair it, 2 Lutw. 1346. Sed qu.? 
omme Gatewood's case, 6 Co. 60, where prescription for 
Mirish a for every inhabitant of an ancient messuage in a 
is held not to be good. 
Endant pleaded that within such a parish all occupiers 
ie close habent, et habere consueverent, a way le: d- 
hay tte plaintiff close to the defendant’s house ; this 
reh ill, for it is not like a prescription to a way to the 
4 Pentri et which are necessary, et pro bono publico. 




























win may claim a fold-course, and exclude the owner of 
y prescription, 1 Saund. 153. But a diversity 
taken where a preseription takes away the whole 
r of the land; and where a particular 
one case it is good, in the other void. 





1 








a Berson prescribes for common appurtenant, it is ill, 
is q 0" cattle levant et couchant, &e. And the 
ly som, Pecase by such a prescription the party el 
the if Part of the pasture, and the quantum is ascertained 
the toil cy and couchancy, the rest being left to the owner 
te Patil herefore, if he who thus prescribes. should put 
aed than are levant and couchant on his tenement, 
A pre tssers Noy, 145 ; 2 Saund. 324, P 
evere ption to have common, the jury found it to be, 
Y year a penny, Here the prescription is entire, 
s payment of one penny is parcel which ought to 
go A leged in the preseription in the plea, or it will 
ter? pCO Lliz. 563, 564, But where the payment 
from the prescription, a prescription may be 
mon fy eging it. Cro, Eli y 
Without cattle levant and couchant, or a right of com- 
rte, stint, cannot be claimed by prescription, as 


Dal i s q 
T. B to a house without any curtilage or land, 5 7. R, 
+ 396, 




























s fy 
the fair, y min on, whether a toll 
the ght be 
Yor, p, Mbject h 


independent of markets 
claimed by prescription, without showing 
ath some benefit; and some arguments 








PRESCRIPTION, III. 


were brought for it, from an authority in Dyer, 352, Though 
by Holt, this prescription cannot be good, because there was 
no recompense for it; and every prescription to charge the 
subject with a duty, must import some benefit to him who 
pays it; or else some reason must be shown why the duty is 
claimed. 4 Mod. 319. 

A prescription for toll, in respect of goods sold in a mars 
ket by sample, and afterwards brought into the city to be 
delivered, cannot be supported. 4 Taunt. 410. 

A court-leet is derived out of the hundred: and if a man 
claims a title to the leet, he may prescribe that he and his 
ancestors, and all those whose estate he hath in the hundred, 
time out of mind, had a leet. Co. Lilt, 125. 

‘There may be a prescription for a court to hold pleas of 
all actions, and for any sum or damage ; and it will be good. 
Jenk, Cent. 327. Ifa court held by prescription is granted 
and confirmed by letters-patent, this doth not destroy the 
prescription ; but it is said the court may be held by pre- 
scription as before. 2 Rol, Abr, 271, 

The lord of a manor (in every in order to establish an 
exclusive right of cutting sea-weed on rocks below low water- 
mark, must prove either a grant from the king, or the exclu- 
sive possession of such privilege for so long a time as to con- 
fer on him a title by prescription. The possession required 
to establish a prescription must be long, continued, and peac 
able, by the laws of EE the civil law, and those of Nor- 
way, France, and Jersey. Knapp. 50. 

Every prescription is taken strictly; and a man ought not 
lopretertie to that which the Jaw, of common right, gives, 
3 Leon. 13; Noy, 20. 











IIT. Previous to the act of the 2& 3 Wm. 4. ©. 71. to con- 
stitute a prescription, the enjoyment must have existed time 
out of mind, or in other words, must have commenced antes 
cedent to the reign of Richard I, Bract. l. 2. e. 22; 3 Lev. 
160; 1 Comm, 75; 2 Id. 263. But in order to prevent dis= 
putes as to rights which had been long and peaceably en- 
Joyed, the courts interpreted an enjoyment of an incorporeal 
ight for even twenty years as presumptive evidence that the 
right had existed time out of mind, and consequently that 
period was held a sufficient foundation for establishing a pre= 
scriptive right, unless its origin could be proved. 10 Last, 
476; 2 Brod. § Bing. 403; Cowp. 215; 2 Wil 5 

By the above statute, intituled * An Act for shortening the 
‘Time of Prescription in certain Cases,” the first section, after 
reciting that “the expression ‘time immemorial, or time 
whereof the memory of man runneth not to the contrary,’ 
is now by the law of England in many cases considered to 
inelude and denote the whole period of time from the reign 
of King Richard 1, whereby the title to matters that have 
heen long enjoyed is sometimes defeated by showing the 
commencement of such enjoyment, whieh is in many cases 
productive of inconvenience and injustice, enacts, “ that no 
claim which may be lawfully made at the common law, by 
custom, prescription, or grant, to any right of common or 
other profit or benefit to be taken and enjoyed from or upon 
any land of our sovereign lord the king, his heirs or successors, 
or any land being parcel of the duchy of Lancaster or of the 
duchy of Cornwall, or of any ecclesiastical or lay person, or 
body corporate, except such matters and things as are therein 
specially provided for, and except tithes, rent, and services, 
shall, where such right, profit, or benefit shall have been 
actually taken and enjoyed by any person claiming right 
thereto without interruption for the full period of thirty years, 
be defeated or destroyed by showing ly that such right, 
profit, or benefit was first taken or enjoyed at any time prior 
to such period of thirty years, but nevertheless such claim 
may be defeated in any other way by which the same is now 
liable to be defeated ; and when such right, profit, or benefit 
shall have been so taken and enjoyed as aforesaid for the full 
period of sixty years, the right thereto shall be deemed abso 
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PRESCRIPTION, III. 


Jute and indefeasible, unless it shall appear that the same was 
taken and enjoyed by some consent or agreement expressly 
made or given for that purpose by deed or writing.” 

By § 2. “no claim which may be lawfully made at the 
common law, by custom, prescription, or grant, to any way 
or other easement, or to any watercourse, or the use of any 
water, to be enjoyed or derived upon, over, or from any land 
or water of our said lord the king, his heirs or successors, or 
being parcel of the duchy of Lancaster or of the duchy of 
Cornwall, or being the property of any ecclesiastical or lay 

erson, or body corporate, when such way or other matter as 
herein last before mentioned shall have been actually enjoyed 
by any person claiming right thereto without interruption for 
the full period of twenty years, shall be defeated or destroyed 
by showing only that such way or other matter was first en- 
joyed at any time prior to such period of twenty years, but 
‘nevertheless such claim may be defeated in any other way 
by which the same is now liable to be defeated ; and where 
such way or other matter as herein last before mentioned 
shall have been so enjoyed as aforesaid for the full period of 
forty years, the right thereto shall be deemed absolute and 
indeféasible, unless it shall appear that the same was enjoyed 
by some consent or agreement expressly given or made for 
that purpose by deed or writing.” 

For the third section of the act, relating to the use of light, 
see Lights. 

§ 4. Each of the respective periods of years therein-before 
mentioned shall be deemed to be the period next before some 
suit or action wherein the claim or matter to which such 
period may relate shall be brought into question, and that no 
het shall be an interruption, within the meaning of the sta- 
tute, unless the same shall have been submitted to or acqui- 
esced in for one year after the party interrupted shall have had 
notice thereof, and of the person making or authorizing the same, 

§ 5. In all actions upon the case and other pleadings, 
wherein the party claiming may now by law allege his right 
generally, without averring the existence of such right from 
time immemorial, such general allegation shall still be suffi- 
cient, and if the same shall be denied, all the matters in the 
act mentioned and provided, applicable to the case, shall be 
admissible in evidence to sustain or rebut such allegation ; 
and in all pleadings to actions of trespass, and in all other 
pleadings wherein before the act it would have been necessary 
to-allege the-right to have existed from time immemorial, it 
shall be sufficient to allege the enjoyment thereof as of right 
by the occupiers of the tenement in respect whereof the same 
is claimed for such of the periods mentioned in the act as 
may be applicable to the case, and without claiming in the 
name or right of the owner of the fee, as is now usually done ; 
and if the other party shall intend to rely on any proviso, 
exception, incapacity, disability, contract, agreement, or other 
matter therein-before mentioned, or on any cause or matter 
of fact or of law not inconsistent with the simple fact of 
enjoyment, the same shall be specially alleged and set forth 
in answer to the allegation of the party claiming, and shall 
not be received in evidence on any general traverse or denial 
of such allegation, 

§ 6. In the several cases mentioned in and provided for 
by the act, no presumption shall be allowed or made in sup- 
port of any claim, upon proof of the exercise or enjoyment 
of the right or matter claimed for any less period of time or 
number of years than for such period or number mentioned 
in the act as may be applicable to the case and to the nature 
of the claim. 

§ 7. provided, that the time during which any person 
otherwise capable of resisting any claim to any of the matters 
before mentioned shall have been or shall be an infant, idiot, 
non compos mentis, feme covert, or tenant for life, or during 
which any action or suit shall have been pending, and which 
shall have been diligently prosecuted, until abated by the 
death of any party or parties thereto, shall be excluded in 












PRESCRIPTION, IV. 
the computation of the periods herein-before mentor 
except only in cases where the right or claim is thereby 
clared to be absolute and indefeasible. l 
§ 8. provided, that when any land or water upon, ovely 
from which any such way or other convenient watercourse 
use of water shall have been enjoyed or derived hath b 
or shall be held under any term of life, or any term o! yẹ 
exceeding three years from the granting thereof, the time 
the enjoyment of any such way or other matter as 
last before mentioned, during the continuance of such te! 
shall be excluded in the computation of the said periods 
forty years, in case the claim shall within threo fee 
after the end or sooner determination of such term be 78 
by any person entitled to any reversion expectant oP 
determination thereof. è 

The act does not extend to Scotland or Ireland, AS 
prescriptions of modus decimandi, see Tithes. { 

























IV. Formerly a man might, by the common law, have f 
scribed for a right which had been enjoyed by his ance 
or predecessors at any distance of time, though his 0r 
enjoyment of it had been suspended for an indefinite 
of years, Co. Litt, 118, But by the statute of limitat 
32 Hen. 8. c. 2. it is enacted that no persons shall mi 
prescription by the seisin or possession of his ancestor ig 
predecessor, unless such seisin or possession hath been WEIR 
threescore years next before such prescription made. i 

And the remedy for such rights, so far as it depen Sa 
real actions, is further abridged by the abolition of, eio 



















tions by the 3 & 4 Wm. 4. c. 27. § 36. See Limil 
Actions, II. 1. h 
Where a profit of any kind, to be taken out of lands, 
not been taken for a vast number of years, and the 
have been enjoyed without yielding it to a third 
consequence is, that the title to such profit, WI 
nature shall be presumed to be, is discharged. 3 
But a title gained by prescription or custom, is not 
mere interruption of possession for ten or twenty 
unless there be an interruption of the right, as by Up 
possession of right of common, and the land chari 
with of an estate equally high and perdurable in boll 
Litt, 114b. An unity of possession merely suspends: 
must be an unity of ownership to destroy a pres? 
right. Canham v. Fisk, 2 Cr, & Jero. 126. Thus if 
having a right of common by prescription, takes A 
the land for twenty years, whereby the common is SU8Pt 
he may, after the determination of the lease, claim t 
mon again by prescription, for the suspension W% A 
the enjoyment, not of the right, Co. Lilt 113 0 
seriptive right may be lost by the destruction of th 
matter; 4 Rep. 88; but not by an alteration of the 
the thing to which a prescription is annexed. 
Rep. 86 a, 87 a, An ancient grant, without date, 
necessarily destroy a prescriptive right; for it Ny 
either before time of memory, or in confirmation 
prescriptive right, which is matter to be Jeft to a ay 
Rep. 989. It seems that a release of a right of Wisen 
right of common, will not be presumed by mere be 
a less period than twenty years, although it is Oy; 
to lights, Moore v, Ramson, 3 B. § Cr. 939. 500 
The right to hold courts for the determination ag 
suits, granted by the king’s charter to the stew! 
suitors of a court of ancient demesne, was held not 
by a non-user- of fifty years, 5B. A601 M 
Formerly a prescription could not run agi 
nullum tempus occurrit regi. 2 Roll. 264, 1+ 
Prescription, F. 1. And liberties and franc 
cepted in the 9 Geo. 3. c. 16. limiting the claim 
for sixty years; but see the 32 Geo. 3. | 
statute of the 2 & 3 Wm. 4. e. 71. it wi 
equally to the crown as to the subject. 
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op tesentetions against Actions and Statutes, see Limitation 
Actions, II. 2. 
ke REscrirrions by the ecclesiastical law, as to the tithes, 
© see Modus Decimandi, Tithes. 
RESENCE, Sometimes the presence of a superior 
agistrate takes away the power of an inferior. 9 Rep. 118. 


the presence of one may serve for all the feoffees or 
intees, &e, 







Mach 


See Ad 
PR 


ENT. The old term for presentation to a 
opoh. See that title. 

its more modern and now usual sense it signifies a de- 

ion of jurors, or some officers, &c. (without any infor- 

s pre- 


ation) of an offence, inquirable in the court where i 
Or it may be defined to 


ie lamb. Hiren. lib. 4 
information made by the jury in a court, before a judge 
Mo hath authority to punish an offence. 2 Inst. 739 
tiga, presentment is drawn up in English by the jury, and 
Atlan OM an indictment in that an indictment is drawn S 
atge, Poa brought engrossed to the grand jury to find. 
. 353. 










i re officer of the court must afterwards frame an in- 
das st before the party presented can be put to answer i 
Mimmo ao An inquisition of office is the act of a jury, 
the wed by the proper officer to inquire of matters relating 
Some ve upon evidence laid before them. See Inquest. 
Marda p {hese are in themselves convictions, and cannot after- 
% eraversed or denied ; and therefore the inquest or 
magt to hear all that can be alleged on both sides, Of 
tate are all inquisitions of felo de se; and formerly of 
Persons accused of felony ; of deodands, and the like; 
LSentments of petty officers in the sheriff's tourn or 
veupon the presiding officer may set a fine. 
isitions may be afterwards traversed or examined; 
ve watly the coroner’s inquisition of the death of a 
Caseg GA" he finds any one guilty of homicide; for in such 
‘nates © offender so presented must be arraigned upon this 
Ting a 
‘thot 



























d may dispute the truth of it, which brings it to a 


of indictment, 
eign ate also presentments of justices of peace in their 
Ment in Of offences against statutes, in order to their punish- 
Piss rior courts; and presentinents taken before com- 
leet re of sewers, &e. Presentments are made in courts- 
lers ots-baron, before stewards ; and in the latter of 

» Brants, &e, 
ors of 

jer 






at 

tenn Sessions o 
oe 

Advent eusants, 


from church or place of worship, 
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Rogues and vagabonds, 
Inmates, 
Retailers of brandy, 
Ingrossers, Taala at regraters, 
Profane swearers and cursers, 
Servants out of service, 
Felonies and robberies, 
Unlicensed or disorderly alehouses, 
False weights and measures, 
Highways and bridges, 
Riots, 
Riots and unlawful assemblies where the poor are well 
provided for, 
Constables legally chosen and sworn. 

See further, Highways, Indictment. 

PRESIDENT, præses.) The king's lieutenant in any pro- 
vince ; as President of Wales, &c. 

PRESIDENT OF THE COUNCIL, Is the fourth great 
officer of state. See Precedence. He is as ancient as the 
reign of King John; and hath sometimes been called Prin- 
cipalis Consiliarius, and other times Capitalis Consiliarius. 
During the reign of Queen Elizabeth the office remained 
dormant, It appears to have been exercised in the reign of 
James I. and was revived by Charles Il. See Privy Council. 

‘The office of president of the council has been always 
granted by letters-patent under the great seal durante bene 
pen and this officer is to attend on the king, to propose 
business at the council-table; and report to his:majesty the 
transactions there ; also he may associate the lord chancellor, 
treasurer, and privy scal, at naming of sheriffs ; and all other 
acts limited by any statute, to be done by them, 21 Hen. 8, 
e 1 Comm, 230, 

ING for the sea-service. See Impressing Seamen. 
ING TO DEATH. See Mute. 

A duty in money that was to be paid by the 
sheriff on his account, in the exchequer, or for money left or 
remaining in his hands. See 2 & 3 Edw. 6. c. 4. 

PRESTATION-MONEY, præstalio, a paying or per- 
forming] Is a sum of money paid by archdeacons yearly to 
their bishop pro eateriore jurisdictione —Et sint uit! à prees- 
tatione muragii. Chart. Hen. 7, Burgens. Mount-Gomer. 
Præstatio was also anciently used for purveyance. See Phi- 
lip’s book on that subject, p. 222. 

PREST-MONEY, from the French prest, promptus, ex- 
peditus ; for that it binds those who receive to be ready at all 
times appointed, being meant commonly of soldiers. See 
18 Hen. 6, c. 19; 7 Hen. 7. c.1; 2 & 8 Edw. 6. c. 2. 

PRESUMPTIO. Was anciently taken for intrusion, or 
the unlawful seizing of any thing. Zeg. Hen. 1. e. 11. 

PRESUMPTION, presumptio.) A supposition, o) 
or belief previously formed. Co. Lit. 6, 375; Wo 
599. 

Though presumption is what may be doubted of, yet it 
shall be moi truth, if the contrary be not proved. 
2 Lill. Abr. 354. But no presumptions ought to be admitted 
against the presumption of law, and wrong shall never be 
presumed. Co, Litt. 232, 273. f; 

Where the law intrusts persons with the execution of a 
power, the court will presume in favour of their execution 
of that power ; though if they make a false return, whereby 
the party and justice are abused, they may be punished. 
12 Mod. 382. É 

Presumptions are said to be either juris et de jure, or juris, 
or hominis vel judicis. ‘The presumption juris et de jure is 
that where law or custom establishes the truth of any point, 
on a presumption that cannot be traversed on contrary evi- 
dence; thus a minor, or infant under age with guardians, is 
deprived of the power of acting without their consent, on a 
presumption of incapacity which cannot be traversed. The 
presumptio juris is a presumption established in law till the 
oe be proved, as the property of goods is presumed to 
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Inst. 
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be in the possessor : every presumption of this kind must 
necessarily yield to contrary proof. The presumptio hominis 
vel judicis is the conviction arising from the circumstances of 
any particular case. 

PRESUMPTIVE EVIDENCE. See Evidence, Felony, 
Homicide, &e. 

PRESUMPTIVE HEIRS. Such pefsons who, if the 
ancestor should die immediately, would, in the present cir- 
cumstances of things, be his heirs; but whose right of inhe- 
ritance may be defeated by the contingency of some nearer 
heir being born. See Descent, I. 

PRETENDED TITLES, buying or selling. See Cham- 
perty, Maintenance. 

PRETENSED RIGHT, jus pretensum.] Where one is 
in possession of land, and another who is out of possession 
claims and sues for it; here the pretensed right or title is 
said to be in him who so claims and sues for the same. See 
Mod. Cas. 302. 

PRETIUM AFFECTIONIS, An imaginary value put 
on a thing by the fancy of the owner in his affection for it. 
Bell's Scotch Dict, 

PRETIUM SEPULCHRI. See Mortuary, 

PRICE, See Agreement, Consideration, &c. 

PRIDE GAVEL, from prid, the last syllable of lamprid, 
and gavel, a rent or tribute.) In the manor of Rodeley, in 
the county of Gloucester, is a rent paid to the lord by certain 
tenants in duty and acknowledgment to him for the privilege 
of fishing for lampreys or lamprids in the river Severn. 
Tayl. Hist. Gavelk. 112, 

PRIESTS, In general signification, are any ministers of 
a church; but in our law this word is particularly used for 
ministers of the Church of Rome. See Papists. 

PRIMAGE, A duty at the waterside, due to the master 
and mariners ofa ship; to the master for the use of his cables 
and ropes, to discharge the goods of the merchant; and to 
the mariners for lading and unlading in any port or haven: 
it is usually about 12d, per ton, or 6d. per pack or bale, ac- 
cording to custom. Merch. Dict. 

PRIMATE, An archbishop who has a distinguishing 
rank from all other archbishops and bishops. See Bishops. 

PRIMER-FINE. On suing out the writ or precipe, 
called a writ of covenant, there was due to the king, by 
ancient prerogative, a primer-fine, or a noble for every five 
marks of ind sued for; that was, one-tenth of the annual 
value. See Fine of Lands, I. 1, 

PRIMICERIUS. The first of any degree of men; some- 
times it signifies the nobility. Primicerios totius Anglice, the 
nobility of England. Mon. Angl. i. 888. 

PRIMIER SEISIN, prima seisina.] The first posses- 
sion, or seisin; heretofore used as a branch of the king's 
prerogative, whereby he had the first jossession, that is, the 
entire profits for a year of all the lands and tenements, 
whereot his tenant (who held of him in capite) died seised in 
his demise as of a fee, his heir being then at full age, until 
he did homage, or, if under, until he were of age. Staundf. 
Prarog. cap. 3, and Bracton, D 4 tri 800) 1. All the 
charges arising by primier seisins were taken away by the 12 
Car, 2. c. 24. See Tenus 

PRIMIER SERGEAN' 
law. See Precedence. 

PRIMO BENEFICIO, The first benefice in the king's 
gift, &c. See Beneficio prius, &e. 

PRIMOGENITURE, promogenitura.] The title of an 
elder son or brother in right of his birth: the reason of 
which Coke says, is, Qui prior est tempore, potior est jure; 
affirming moreover, that, in King Alfred’s time, knights’ 
fees descended to the eldest son; because, by the division 
of such fees between males, the defence of the realm might 
be weakened, And Dodderidge, in his Treatise of Nobility, 
saith, (p. 119,) it was anciently ordained, That all knights’ 
fees should come unto the eldest son by succession of 
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heritage; whereby he, succeeding his ancestors in the 
inheritance, might be the better enabled to maintain the 
against the king's enemies, or his lords ; and that the soc 
should be partible among the male children, to enable the 
to increase into many families for the better furtherance 
and increase of husbandry. Cowell, and Leg. Alfred, Do 
Treat. Nobil, 119. See Descent, i F 
PRINCE, princeps.] Sometimes taken at large for 
king himself; but more properly for the king’s eldest £0 
who is called Prince of Wales. See Kin, 
It is said by some writers, that the 
Prince of Wales by nativity ; but others say, 

Duke of Cornwall, and afterwards created Pi 

though from the day of his birth he is styled Prine 

a title originally given by Edward I. to his son. 

are, Prince of Wal es, Duke of Cornwall, and Earl of © 

Before Edward II., who was the first Prince of 
born at Caernarvon, in that principality, (his mother P 
sent there big with child by Fdward’I., to sie 
tumultuous spirit of the Welch,) the eldest son of thé 
was called lord prince; but prince was a name o! 
long before that time in England. Staundf. Prærog: 
75. See 27 Hen, 8, c. 26; 28 Hen, 8, c. 3, And 
Annals, p. 808. 
In a charter of King Offa, after the bishops had subs 
their names, we read Brordanus patricius, Binnanus 
and afterwards the dukes subscribed their names. 
charter of King Edgar, in Mon. Angl. tom. 3. p 
Edgarus Rex rogatus ab episcopo meo Deorivolfe, 
meo Alfredo, &c. And in Matt. Paris, ie 155; Ego 
princeps Regis pro viribus assensum preebeo, et ego Furt 
dux concedo. 

‘As Duke of Cornwall, and likewise Earl of Chest 
Prince of Wales is to appoint the sheriffs, and other 00 
in those counties, ‘The Prince of Wales, besides the 
nues of the principality of Wales, duchy of Cornwall, 
also an income settled on him, from time to time, HH 
ment. See 33 Geo. 3. c, 78; 50 Geo. 3, c. 6, enw fC 
prince to make leases of land, parcel of the duchy O 
wall; and 35 Geo. 3, c. 125, for preventing the acum’ y 
of debts by any future heir-apparent of the crowmy nt 
regulating his mode of expenditure from the time 
having a separate establishment. jn of 
PRINCIPAL, principalium.] Is variously used ™ 
law; as an heir loom, 4 
‘The word principal was also sometimes ancie 
a mortuary, or corse-present. See Mortuary. : 

In Urchenfield, in the county of Hereford, certain g 
pals, as the best beast, the best bed, the best tables 
to the eldest child, and are not liable to partition. ig c 

The chief person in some of the inns of Chancery 
principal of the house. Cowell. 

PRINCIPAL AND ACCESSARY. See 
Agent, Indictment, K 

PRINCIPAL CHALLENGE. A species of 
to jurors for suspicion of partiality, This takes Ment ™ 
the cause assigned carries with it primå facie evil 
of suspicion, either of malice or favour. See surge 

PRINTING. By the 39 Geo. 3. ©. 79. § 28 Tor the 
restrictions are imposed on printers and others, fO" pyi 
venting of treasonable and seditious publication 
letter-founders, and printing-press makers, 
their names with the clerk of the peace. 


















ntly used 
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on demand any time wii 
printing. One justice of peace may 
to search for presses and types suspecte 

used; which may be seized, together with any P 
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on the premises, The king's printer, the public 
‘Presses in the universities, and papers printed by authority 
'® parliament, or other public boards, are excepted from the 

‘ation of this act, See 39 § 40 Geo. 3. c, 95; 41 Geo. 
¢ 80; 51 Geo. 3, c. 65. See also Books, Libel, Literary 










were suppressed by Henry V., and afterwards their livings 
were given to other monasteries and houses of learning, and 

lly towards the erecting of the king's colleges at 
ambridge and Eton, 2 Inst, 584. See Stow's Annals, 

82; 1 Hen, 5. c, 7. 

PRIORITY, prioritas.] An antiquity of tenure, in com- 
Mapen of another less ancient. Old Nat. Br. 9 

rompt., in his Jurisd, fol. 117, useth this word in the same 
pfuideation, The lord of the priority shall have the custody 

f the body, &e, and fol. 120, if the tenant hold by priority 
ieee and by stills of another, &e. To which effect, 

PR so F. N, B. 142. and tit. Posteriority. 

RORY" See Abatement, 

lion, Pleading, §c.—As to payment of debts by an 
a? in oath of priority; see Executor, V. 6.—As to 

THe of mortgages, see Mortgage, III. 
ere is no priority of time, in judgments; for the judg- 

t first executed shall be first paid; but it is otherwise, if 
pods be merely seised, and not sold. 1 7. R. 729. 
tecution, Judgment. 
“tual tever any suit on a penal statute may be said to be 
subse”, depending, it may be pleaded in abatement of a 
quent prosecution, being expressly averred to be for 
oe offence, Neither will it be any exception to such 
ie that the offence in a subsequent prosecution is laid on 

AY different from that in the former, Neither doth a 

in such a plea of the very day, whereon the suit 
ed as prior was commenced, seem to be material on the 
nul tiel record, if it appear in truth to have been 

“need before the other, and for the same matter. 

d if two informations be exhibited on the very same 
cant, Seems that they may mutually abate one another ; 
“ong re there is no priority to attach the right of the suit in 
“thing armen more than in the other. Also it seems, that 
Dé gg Mation or bill the same day that they are filed, may 
‘tr said to be depending before any process sued on 
at they may be pleaded in abatement of any other 
«the same statute, And from the same reason it 
Meng or that a writ of debt may be so pleaded in abate- 

any other suit on the same statute; and from the 
Pleagea Son it seems also that a writ of debt may be so 

t after it is returned; because then it seems to be 

Xr r ; 

h hep nt it may be properly said to be depending; and 
om, „t May not also be so pleaded before it be returned, 
Mit mlllestionable ; because, according to some opinions, a 

on as purchased, 2 








































wins seems to doubt, are 
pretty clearly settled, according to what ap- 
his opinion. 

GE, prisagium.] That share which belongs to the 
‘al, out of such merchandises as are taken at 
iY OF lawful prize, which is usually a tenth part, 
y ane Waxes was an ancient duty or custom on 
&e, À © at certain ports, except London, Southamp- 
ea Tagos M88 where the king claimed out of every ship or 
tong with wine, containing twenty tons, or more, 


°F wine, the one before, the other behind the mast, 
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at_his price, which was twenty shillings for each ton; but 
this varied according to the custom of places; and at Boston 
every bark laden with ten tons of wine or above paid prisage. 
This word has long been out of use, the duty being after- 
wards called butlerage, because the king’s chief butler re- 
ceived it. See Customs on Merchandise. 

By 43 Geo, 3. c. 156. the treasury were empowered to 
purchase the duties of prisage and the butlerage in Great 
Britain, and a contract for that purpose with the Duke of 
Grafton was confirmed by 46 Geo, 3. c. 79. By 46 Geo. 3. 
c. 94. the treasury of Ireland were empowered to contract 
for the purchase of the duties of prisage and butlerage in 
that country from the Earl of Ormond. By 50 Geo. 3. c. 
101, the contract was confirmed; and by 51 Geo, 3.¢. 15, the 
duties were abolished. 

PRISE, See Prize. 

PRISO, A prisoner taken in war, Hoveden, p. 541. 

PRISON, prisona.] A place of confinement for the safe 
custody of persons, in order to their answering any action, 
civil or criminal. See Gaol. 

Prison Breaxtnc. See Gaol, IIL, 

PRISONER, prisonarius, Fr, prisonnier.] A man may be 
a prisoner on matter of record, or of fact: prisoner on 
matter of record, is he who, being present in court, is by the 
court committed to prison; and the other is on arrest, by 
the sheriff, &c, Staundf. P. C. 34, 35, See Debtors, Gaol, 
IL.; Execution, II. 4, 

PRIVATEERS. A kind of private men of war, the per- 
sons concerned wherein administer, at their own costs, a part 
of a war, by fitting out these ships of force, and providing 
them with all military stores; and they have instead of pay, 
leave to keep what they take from the enemy, allowing the 
admiral his Ay &e. 

Privateers may not attempt any thing against the laws of 
nations; as to assault an enemy in a port or haven, under 
the protection of any prince or republic, whether he be 
friend, ally, or neuter; for the peace of such places must be 
inviolably kept. Therefore by a treaty made between King 
William and the states of Holland, before a commission 
shall be granted to any privateer, the commander is to give 
security, if the ship be not above 150 tons, in 1500/., and if 
the ship exceed that burden, in 2000/., that they will make 
satisfaction for all damages which they shall commit in their 
courses at sea, contrary to the treaties with those states, on 
pain of forfeiting their commissions; and the ship is made 
liable. Lew Mercat. 177, 178. 

Besides these private commissions, there are special com- 
missions for privateers, granted to commanders of ships, &c. 
who take pay, and are under a marine discipline: and if 
they do not obey their orders, may be punished with death, 
And the wars in latter ages have given occasion to princes 
to issue these commissions, to annoy the enemies in their 
commerce, and hinder such supplies as might strengthen 
them, or lengthen out the war; and likewise to prevent the 
separation of ships of greater force from their fleets ‘or 
squadrons. See Admiralty, Letters of Marque. | 

PRIVATION, Rabel A taking away or withdrawing : 
most commonly applied to a bishop or rector, when, by 
death, or other act, they are deprived of their preferments ; 
it seems to be an abbreviation of the word deprivation. Co, 
Litt. 239. 

PRIVEMENT ENSIENT, or enseint. The term to 
signify a woman being with child, but not quick with child. 
Wood's Inst. 662. 

PRIVIES, from the Fr. privé, i. e. familiaris] ‘Those 
who are partakers, or have an interest in any action or thing, 
or any relation to another; as every heir in tail is privy to 
recover the land entailed, &e. Old Nat. Br, 117, 

There are five several kinds of privies, viz. privies of 
blood, such as the heir to the ancestor ; privies in represen- 
tation, as executors or administrators to the deceased; pri- 
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vies in estate, between donor and donee, lessor and lessee, 
&c.; privies in respect of contract; and privies on account 
of estate and contract together. 3 Rep. 23, 123; 4 Rep. 
128; Latch. 260. 

It is also said that there are three sorts of privies and 
privities; in estate, in blood, and in law. 

Privies in blood are intended of privies in blood inheritable, 
and in this in three manners, viz. inheritable as general heir, 
or as special heir, or as general and special heir. 

Privies in estate, as joint tenants, baron and feme, donor 
and donee, lessor and lessee, &c. 

Privies in law are, when the law, without blood or privity 
of estate, casts the lands on one, or makes his entry lawful ; 
as lord by escheat, lord who enters for mortmain, lord of 
villein, &e, 8 Rep. 42 b; Jo. 32. 

The author of the New Terms of the Law maketh many 
sorts of privies, viz. privies in estate, privies in deed, privies 
in law, privies in right, and privies in blood. See Perkins, 
831, 832, 833. Coke, lib. 3. f. 23, and lib, 4, 123, 124, 
mentions four kinds of privies, viz. privies in blood, as the 
heir to his father; privies in representation, as executors or 
administrators to the deceased; privies in estate, as he in 
reversion, and he in the remainder, when land is given to 
one for life, to another in fee, for that their estates are 
created both at one time: the fourth is privy in tenure, as 
the lord by escheat, that is, when the land escheateth to the 
lord for want of heirs. Cowell, 

If a fine were levied, the heirs of him who levied it were 
termed privies. See Fine of Lands, I. Ifa lessor grants his 
reversion, the grantee and lessee are privies in estate: privies 
in contract extend only to the persons of the lessor and 
lessee; and where the lessee assigns all his interest, here the 
lessor and lessee remain privy in contract, but not in estate, 
which is removed by the assignment. 3 Rep. 23. 

Privies, in respect of estate and contract, appear where 
the lessee assigns his interest; but the contract between the 
lessor and lessee, as to action of debt, continues, the lessor 
not having accepted of the assignee. 3 Lev. 295. 

If the lessor grants over his reversion, or if the reversion 
escheat, now between the grantee, or the lord by escheat, 
and the lessee, there is privity in estate only. 

Privity of contract only is personal privity, and extends 
only to the person of' the lessor, and to the person of the 
lessee; as when the lessee assigned over his interest, not- 
withstanding his assignment, the privity of the contract re- 
mained between them, though privity of the estate be re- 
moved by the act of the lessee himself; and the reason of 
this is, 

Ist, Because the lessee himself shall not prevent by his 
own act such remedy, which the lessor had against him by 
his own contract; but when the lessor granted over his re- 
version, there, against his own grant, he cannot have remedy, 
because he has granted the reversion to the other, to which 
the rent is incident. 

2dly, The lessee may grant the term to a poor man who 
shall not be able to manure the land, and who will by indi- 
gence, or for malice, permit it to lie fresh, and then the 
Tessor shall be without remedy, either by distress, or by 
action of debt, which shall be inconvenient, and will concern 
in effect every man, (because, for the most part, every man 
is a lessor, or a lessee); and for those two reasons all the 
cases of entry by tort, eviction, suspension, and apportion- 
ment of the rent are answered, for in such cases it is either 
the act of the lessor himself, or the act of a stranger; and in 
none of the cases, the sole act of the lessee himself shall 
prevent the lessor of his remedy, for that it will introduce 
such inconvenience as has been said. See Lease, I. 3. 

Privity of contract and estate together, is between the 
lessor and lessee himself. 3 Rep. 23. 

Where there are privies in contract, and the privity is 
altered by assignment of an executor, &c. before any rent 
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due, and after the privity of estate, by the assignment 
executor's assignee, nothing remains whereby to n 
any action. Latch. 260. - 
There are likewise privies in deed, or in law; where © 
deed makes the relation, or the law implies it, in as 
escheats to the lord, &e. And only parties and privies 
take advantage of conditions of entry on lands, Xe. 
Litt. 516. 

If I deliver goods to a man, to be carried to such a 
and he, after he hath brought them thither, steal them 
felony; because the privity of delivery is determined as 8° 
as they are brought thither, Staundf, Pl. Cor. lib. 1. Cd 
15, 25 
Privies inheritable, as heir general, shall take benefit 
the infancy; as if infant tenant in fee-simple makes 
ment, and dies, his heir shall enter. ‘The same law of 
who is heir general and special, and also of him that is Mf 
special, and not general. But privies in estate (unless 
some special cases) shall not take advantage of the inl! 
of the other, 8 Rep. 42, b. 43. 

Merchants privy are opposed to merchant strangers 
Edw. 3. c. 9, 15. 




































PRIVILEGE, 


Puivireciom.] Is defined by Cicero, in his oration 
domo sud, to be lex privato homini irrogata, It is 


special immunity. Kitchin, 118. > 7 
P Privilege is either personal or veal: a personal priridas 
that which is granted to any person, either against or pet 
the course of the common law in other cases; aS, 
ample, privilege of parliament. 

TRIES real i that which is granted to a pinot fos 
the universities, that none of either may be called to Ai 
minster Hall, on any contract made within their own 
cinets, or prosecuted in other courts: and one belong 
the Court of Chancery cannot be sued in any other 
certain cases excepted; and if he be, he may remover, 
writ of privilege, grounded on the statute 18 
Cowell. Officers F that court are to be sued in t? 

rivilege is an exemption from some duty, b 


Bag Office. T, 
P arden OF 
tendance, to which certain persons are entitled, 


























from 4%) 
position of law, that the stations they fill, or the o! 
are engaged in, are such as require all their 
therefore, without this indulgence, it would be imprae’ iy 
to execute such offices, to that advantage which the P' 

good requires. Bac. Ab. Privilege. ia 


I. Of Privilege in Suits, allowed Oficers and “| 
‘ants in the Courts of Justice; and see titl 
ment, I. 3. Obs Altorney. 

1L. Of the Prici 





ege of Peers and Members of 

liament; in addition to what is said un 
Parliament, Peer. f. 
LIL. Of the Proceedings in Courts, by and against 

‘sons entitled to Privilege of Parliament. 

I. Tue officers, ministers, and clerks of the pes 
Westminster Hall are allowed particular privileges 
of their necessary attendance on those courts; aa 
gularly to sue and be sued in the courts they iiot 


elong to, and cannot (except in certain cas ) He ato 
elsewhere; which privilege arises from a suppi Le geli 
that the business of the court, or their clients’ ret i 
suffer by their being drawn into another than tl ER 
their A ees attendance is am 2 Inst. 
71; Vaugh. 154; Dyer, 337, a. pl. 80. | pi c 

An ordet was Brmesiy entitled to sue pe n 
by attachment of privilege in the King's Bene! 
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PRIVILEGE, I. 


eas, or by capias of privilege in the Recheaiehy and to be 
in all the courts; but these privileges have been 
p en away by the uniformity of process act (2 Wm. 4, c. 89. 
bein he still retains his privilege of freedom from arrest; it 
ing declared by the 19th section of the act, that nothing 
tein contained shall subject any person to arrest, who, by 
'son of any privilege, usage, or otherwise, may now, by 
» be exempt therefrom. An attorney, therefore, can now 
only be sued by serviceable process, viz. by writ of sum- 
Mons, It is supposed, however, that he still retains the 
Prvilege he possessed, of being sued in the court of which 
‘san attorney; and that there is nothing in the act to 
© away his privilege of laying the venue in Middlesex, 
n he is plainti But see 7 B. § B. 683, and Tidd's 
ew Pr, 65; Dax's Exch. Pr. 15. 
text '8 also suid, that an attorney is entitled to have his 
mse tried at bar. These privileges are allowed not so 
uch for the benefit of attornies, as of their clients; and are 
fefore confined to attornies who practise, or at least have 
tised within a year; and they are never allowed against 
Sng; but actions qui tam are not considered as the 
oa, actions. Neither are they allowed to attornies, as 
nst each other; it being a general rule, that there can be 
ana hilege against privilege. But this rule only applies to 
Thies of the same court; for where they are of different 
the plaintiff is entitled to his privilege. It is also 
Whee that an attorney shall not be alowed his privilege, 
minin he sues, or is sued in autre droit, as executor or ad- 
mep oator; or jointly with his wife, or other person who is 
id Pivileged ; or where there would otherwise be a failure 
ibe Gt of justice; as where an appeal, which only lies in 
the Qt of King’s Bench, is brought against an attorney of 
“ciggog On Pleas, or such an attorney is in the actual 
“ton Ph of the marshal: but where an attorney of the Com- 
of Kin, eas puts in bail to an action depending in the Court 
May s Bench, he does not thereby lose his privilege; but 
in paa it in that action, or in any other brought against 
his noy the bye: for it would be absurd, that he who founds 
on on that of another, should be in a better condition 
akin oo iginal plaintif. Yet where an attorney, having 
i bail, waives his privilege, by pleading in chief, in one 
ttig} $ ÎS construed to be a waiver of privilege, in all other 
fem,’ brought against him by the bye, during the same 





















ures, 


“a 























Ma "4 Attachment of privilege, at the suit of an attorney, 
Mag qhitttre of a latitat, and the time allowed for declaring 
Pasg, © Same as upon a latitat, or other process in tres- 
lba i: 
il against an attomey was a complaint in writing, 
Àl g the defendant as being present in court; and 
jo Concluded with a prayer of relief, though the de- 
Upon the bill was not demurrable for want of it. 
» the bill against an attorney could only have been 
mar time, sedente curiá, and’ not in vacation, But 
S it might be filed in vacation, as well as in term 
ough if it be filed in vacation, otherwise than to 
© statute of limitations, the plaintiff was not allowed 
neh the action were settled before the ensuing term. 
y wi SÒ it was usual to file the bill on stamped parch- 
PaA the clerk of the declarations, in the King's Bench 
fendant to deliver a copy of it, on stamped paper, to the 
the pip’, "ith notice thereon to plead in four days? And 
lusivg Were filed, and a copy thereof delivered, four days 
efore the end of the term, including Sunday, the 
if must have pleaded as of that term, the plaintiff 
wera ed a rule to plead, and demanded a plea; but if 
defen, Te not filed, and a copy delivered within that time, 
aat was entitled to an imparlance. See Pleading, 
of the proceedings, by and against attornies, 
continue the same, as in other cases; only that 
bound to pay for copies of the pleadings. 









































PRIVILEGE, I. 


Where J. S. was arrested in B. R., and after the arrest he 

procured himself to be made an attorney of C. B., and prayed 

is privilege, it was disallowed, because it accrued pendente 
lite. 2 Rol. Rep. 115. 

If an attorney lays his action in London, the court will 
change the venue on the usual affidavit; for, by not laying 
it in Middlesex, he seems regardless of his privilege, and is 
to be considered in the same light as an unprivileged person, 
2 Vent. 47; Salk. 668. 

An attorney sued by bill jointly with a person having pri- 
vilege of parliament does not lose his privilege. 8 7’, R. 585. 

As to other persons than attornies claiming privilege, the 
following cases are deserving notic 

Anderson, Ch. J., of C. B., brought trespass by bill for 
breaking his house in the city of Worcester, against a citizen 
of that city; the mayor and commonalty came and showed a 
charter granted by Edward VI., and demanded conusance of 
pleas ; but it was refused, because the privilege of that court, 
of which the plaintiff was a chief member, is more ancient 
than the patent; for the justices, clerks, and attornies, ought 
to be there attending their business, and shall not be impleaded 
or compelled to implead others elsewhere; and this pri- 
vilege was given the court on the original erection of it. 
3 Leon. 149, 

In debt against the warden of the Fleet, by bill of privilege, 
he refused to appear; the court doubted how they could 
compel him, as they could not forejudge him the court, he 
having an inheritance in his office; but it being surmised 
that he made a lease of his office, it was held that he should 
not have his privilege, for that the lessee, and not he, was the 
officer during the lease. 2 Leon. 173. 

o, if the marshal of B. R. grants his place for life, the 
tor has no privilege during that time. 1 Vent, 65, 

A clerk of B. R. was sued in an inferior court for a debt 
under 52, and had a writ of privilege allowed; for the 21 
Jac. 1, c. 23. never intended to take away the privilege of 
attornies. Palm. 403. 

Until the passing of the 2 Wm. 4, c. 39, many persons in 
the Court of Exchequer, such as the officers in the several 
sides of the courts, accountants.to the king, &e. could only 
be sued in that court by bill, and might sue by capias of 
privilege. 1 Y. § J. 199; 1 Price, 96. But, by that act, 
such distinctions (so far at least as regards the commence- 
ment of proceedings) have been abolished. 

A latitat being sued out against the commissioners of the 
Treasury, the puisne baron of the Exchequer came into the 
Court of B. R., and brought the Red Book of the Exchequer, 
which is deemed a record in that court; and thereby it 
appeared, that the treasurer had privilege of being sued only 
in that court; and the patent being produced in court which 
constituted the defendants, &c. and granted them the office 
of treasurer of England, their privilege was allowed without 
putting them to bring a writ of privilege: the court ground- 
ing themselves on the record before them, 2 Show, 299, 

In debt in B. R. against J. S. he pleaded to the jurisdic- 
tion, That none of the privy chamber ought to be sued in 
any other court, without the special licence of the lord 
chamberlain of the household, and that he was one of the 
privy chamber; on demurrer to this plea, the court over- 
ruled it with great resentment, and awarded a respondeas 
ouster, Raym. 34; 1 Keb. 137. 

It was agreed, that the privilege of the Court of C. B, 
which serjeants claimed, extended only to inferior conrts, 
not to the courts in Westminster Hall; and that a serjeant 
may be sued in any of these, because he is not confined to 
that court alone, but may practise in any other court; but it 
is otherwise as to attornies or filacers, who cannot practise in 
their own name in any other court but such as they re- 
spectively belong to: and that a serjeant at law is to be sued 
by original, not by bill of privilege. 2 Lev. 129; 3 Keb. 42; 
Moor, 296, S. C. , 
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PRIVILEGE, II. 


So, in an action by bill brought in C. B., against a ser- 
jeant at law, he pleaded that he ought to have been sued by 
original, and not by bill; and on demurrer the court held, 
that the cases of a serjeant and prothonotary’s clerk were on 
the same footing, neither of them being bound to personal 
attendance, as prothonotaries and attornies were; that there- 
fore he ought to have been sued by original; and accordingly 
gave judgment for the defendant, Trin. 7 Geo. 2. Serjeant 
Girdler's case. 

J. S. being arrested by a writ out of C. B. brought his 
writ of privilege as clerk of the Crown Office; but, it appear- 
ing that he was only clerk to a clerk of that office, and not 
an immediate clerk of the office, a supersedeas to the writ of 
privilege was granted on motion; the court having agreed, 
that he had no more privilege than an attorney's clerk, 2 
Show. 287. 

A serjeant at law, or barrister, as well as an attorney, or 
other privileged person, whose attendance is necessary in 
Westminster Hall, may lay his action in Middlesex, though 
the cause of action accrued in another county; and the court 
on the usual affidavit will not change the venue. Stil. 460 ; 
Moor. 64; 2 Show, 242. 

On a motion to: discharge a rule which had been obtained | 
for changing the venue, it appeared, that the plaintiff was a | 
barrister and master in chancery; and the court held that he 
had privilege, by reason of his attendance, to lay his action | 
in Middlesex, therefore discharged the rule. 2 Raym. 1556. 

As to the obstruction of public justice, by means of pre- 
tended privileged places, see Arrest, The following is a 
fuller statement of the statute there referred to. 

By the 8 & 9 Wm. 9. e. 27. § 15. for preventing the many 
ill practices used in privileged places to defraud persons of 
their debts; the pretended privilege of White Friars, the 
Savoy, Salisbury Court, Ram Alley, Mitre Court, Fuller's 
Rents, Baldwin’s Gardens, Montague Close, the Minories, | 
Mint, Clink, or Deadman's Place, are taken away. And the | 
sheriffs of London or their officers are enabled to take | 
the posse comitatis, and such other power as shall be | 
requisite, and enter such privileged places to make any | 
arrest on legal process, and in case of refusal to break open 
doors. 

The 9 Geo. 1. c. 28. enacts, That if any person within | 
Suffolk Place, or the Mint, or the pretended limits thereof, | 
wilfully obstruct persons executing any writ, &c, or abuse 
any person executing the same, whereby he receive damage | 
or bodily hurt, the person offending shall be transported, | 
And on ‘complaint to three justices, &c. by any person who 
shall have a debt owing from any one who resides in the 
Mint, having a legal process taken out for recovery thereof, 
if the debt be above 50l. on oath thereof, the justices are 
empowered to issue their warrant to the sheriff of Surry, to 
raise the posse, and to enter the pretended privileged place, 
and arrest the party. See also 11 Geo. 1. c. 22. enforcing | 
the above penalties. 





11. Ix an indictment for treason or felony, trespass vi et | 
armis, assault or riot, process of outlawry shall issue against 
a peer; for the suit is for the king, and the offence is a 
contempt against him; but in civil actions between party 
and party regularly a capias or exigent lies not against a lord 
of parliament. 2 Hal. Hist. P. C. 199; 2 Hawk. P. C. c. 44. 
§ 16. See post, III. and Outlawry. 

But if a peer of parliament was convicted of a disseisin 
with force, a capias pro fine and exigent issued, for the fine | 
was given by statute, in which no person is exempted. | 
Cro. Eliz. 170; see Dyer, 314. 

So, in debt on an obligation against the Earl of Lincoln, 
who pleaded non est factum, which being found against him, | 
the judgment was ideo capiatur ; on a writ of error brought | 
by him, it was objected that a capias does not lie against a 
per; sed non allocatur: for by this plea found against him 
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PRIVILEGE, III. 


a fine is due to the king, against whom none shall 
privilege. Cro. Eliz. 503. m 
An information was exhibited in B. R. against the 
Devonshire, for striking in the king's palace; which b 
in time of parliament, ie insisted on his privilege, ane I 
fused to plead in chief, but sent in his plea of priv 
which there was a demurrer, and the plea over-ruled, 
was fined 30,0002, Comb. 49. 4 
A member of the House of Commons may be convict 
upon an indictment in B. R., for a libel, in publishing © 
newspaper the report of a speech delivered by him m 
house, if it contain libellous matter, although it be a © 
report of such speech. 1 M. § S. Rep, 278. y 
Peers are punishable by attachment for contempts in m 
instances; as for rescuing a person arrested by due colt 
of law; for proceeding in a cause against the king's W 
prohibition; for discharging other writs, wherein the kmg 
prerogative, or the liberty of the subject, are nearly €? 
cerned; and for other contempts which are of an en 
nature, 2 Hawk. P. C. c, 22. § 33. 
Ifa peer be returned on a jury, on his bringing a 
ivilege he may be aena ; also it seems the b 
opinion, that without such writ he may either ¢ 
himself, or be challenged by the party. Dyer, 314; Æ 
767; 9 Co. 49; Co, Lit. 157; 1 Jon. 153. Kee Jury. gi 
So if a peer be made steward of a base court, oF 
of a forest, he may, from the dignity of his person, 
presumption that he is engaged in the more weight 
of the commonwealth, exercise these offices by 
though there are no words for this purpose in his ¢ 
49 a 
So if a licence be granted to a peer to hunt in @ aa 
forest, he may take such a number of attendants with 
are suitable to his dignity. 2 Co. 49 b. P 
Formerly, if a peer brought an appeal, the dely 
should not be admitted to wage battle, by reason % m 
dignity of his person. 2 Hawk. P. C. c. 45. § 5+ 


IIT. Tuene were, formerly, two ways of proc 
against peers of the realm, and members of the j pil 
Commons: first, by original writ; and, secondly, PY 
under the provisions of the 12 & 18 Wm. 3. 6. 3.. gc: 
But now, by the uniformity of process act, 2 Mm Anpe 
roceedings by original are, in effect, abolished Nin 
actions; and the only process now against peers 
they cannot be taken on capias) is by writ of summons 
the act. In personal actions, wherein it is inteni he 
ceed against a member of parliament according to EM, 
visions of the 6 Geo. 4. c, 10. §. 10. the process i8 t0 
writ of summons, in the form in the schedule of the K 
4. c. 39. (marked No, 6); and which process an pill, 
thereof shall be in lieu of the summons, or origina G G 
summons, and copy thereof, mentioned in the statute vd ot 
4, c. 16. The process is directed to the defen a 
manding him, that within one calendar month er: 
personal service on him, he cause an appearant 
entered in the court in which he is sued, in an A 
promises, (or debt, or as the ease may bey) at the hat 
plaintiff, and the defendant is thereby informe jad, 
affidavit of debt for the sum of € hath been sore) 
suant to 6 Geo. 4. e. 16; and that unless he PAY si 


compound for the debt sought to be recovered, OF I 
P, 4 ause an Bune 
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he will be deemed to have committed an 

from the time of service thereof. A 
If a peer, having privilege of parliament, be fa 

Bench prison, a eelset may be filed again 

being in custody of the marshal, and no summ 

issued. 5 7. R. 361. 

Where a peer was sued jointly wi 
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iddlesex, the court set aside the proceedings as against the 

Briscoe v. Egremont, (E.) & al. Term Rep. K. B. 
» 54 Geo. 8, 88. 
~All further proceedings against peers of the realm, and 
members of the House of Commons, are the same as against 
Mer persons; only it should be remembered, that as no 
fapias lies against them in civil actions, they cannot be taken 
An execution ; unless where the judgment is obtained upon a 
tatute-staple, or statute-merchant, or upon the statute of 

Eon Burnel; in which case a capias lies, even against peers 
of the realm; and see ante, IT. 

The Court of C, B. refused to grant an attachment against 
A peer for not paying money awarded, though the defendant 
5 sented it should issue on condition it should lie in the 
i9 ce for a certain time. 7 T. R. 171. And so against a 
Mber of parliament, Id. 448. 
nota Stourton brought a bill against Sir Thomas Meers, to 
Tondo bim to a specific performance of articles for purchasin 

tourton’s estate. Sir Thomas, in his defence, insister 

t there were defects in Lord Stourton’s title to the estate ; 

„it being ordered that Lord Stourton should be examined 

Toy terrogatories touching his title; it was objected, that 
Stourton, being a peer, ought to answer on honour 

ut it was ruled by Lord Harcourt, that though pri- 
id allow a peer to put in his answer on honour only, 
Was restrained to an answer; and as to all affidavits, 
eer is examined as a witness, he must be on 
+ and that this examination on interrogatories, being in 
cause wherein his lordship was plaintiff, to force the exe- 

n of an agreement, ails lordship would have equity, 
ofa gihould do equity ; and allow the other side the benefit 

'scovery, and that in a legal manner; and accordingly 
Lord Stourton to put in his examination on oath, 
ms. 145, 
whign in suits of equity, are entitled to a letter missive, 
Would method was introduced on a presumption that peers 
founde Y obedience to the chancellor's letter; and is 
‘107, q on that respect which is due to the peerage. Jenk. 
on “yee lord doth not appear on the letter, a subpoena, 
‘Progegy > ÎS awarded against him; because no subsequent 
and the can be awarded but on a contempt to the great seal ; 
View a chancellor's letter is only ex gratid. If, on the ser- 
Pears a the subpoena, the peer doth not appear, or if he ap- 
Aya td does not put in his answer, no attachment can be 

ed against him, because his person cannot be impri- 
Cange OUt the proceedings must be by sequestration, unless 
of ¢} 4 €; and this is enol made out, on affidavit made 
it jy es of the latter and subpoena, though sometimes 
Yervice Oved for without, since the peer may show want of 
tion spit the day assigned to show cause why the sequestra- 
Deven ould not issue; and this order for a sequestration is 

Pade absolute without an affidavit of the service of 























































waa See Chancery. ; 
Clifapgl Sstration was granted, unless cause, against Lord 
Aswe Or Want of an answer; he afterwards put in an 
seques Ùh being reported insufficient, it was moved for 
answers tation absolutely, an insufficient answer being as no 
A Peer gp Put the court thought it a hardship, in the case of 
ition" Member of the House of Commons, that a seques- 
tion, ppo Mich in some respects is in-nature of an execu- 
Moyet! be the first process against them ; therefore 
tion nisi. Plaintiff is to move again de novo for a sequestra- 
Twa, 2 Ps Ws, 885. See 8 Atk. 74 
me: p moved for a sequestration nisi, for want of an an- 
hi 








Chay a menial servant of a peer, as the first process 
inse]f, "Pt, in the same manner as in the case of the peer 
the rond though the motion was granted by the master 

Bit ains yet the registrar refused to draw it up, as think- 
Vou, p, 8 the course of the court ; which being moved 





tieng, gpt in case of an answer which is reported insuffi- | 
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again before the chancellor, his lordship, on reading the 
12 & 13 Wm, 3, c. 3. likewise granted the motion, it appear- 
ing to be both within the meaning and words of the statute ; 
and if it were not so, as it was plain no attachment would lie 
against their persons, consequently there would be no remedy 
against them, and they would have a greater privilege than 
their lord, if the process against such menial servant were to 
be a subpæna, 1 P. Wms. 535. 

PRIVILEGED DEBTS. This term is applied to such 
debts as an executor may pay in preference to all others, 
such as sick-bed and funeral expenses, mournings, servants’ 
wages, &e. See Executor, Funeral Expenses. 

PRIVILEGIUM CLERICALE ; or, in common speech, 
the benefit of clergy. See Clergy, Benefit of. 

PRIVILEGIUM Property, propter.) À man may have 
a qualified property in ENR Jere nature, propter privile- 
gium; that is, he may have the privilege of hunting, taking 
and killing them, in exclusion of other persons. 2 Comm. 
c. 25. p. 394. See Game. 

RIVITY, privitas.| Private. familiarity, friendship, ine 
ward relation. If there be lord and tenant, and the tenant 
holds of the lord by certain services, there is a privity be- 
tween them in respect of the tenure. Cowell. See Privies. 

PRIVY, from the French privé, familiaris.) Signifies him 
who is partaker, or hath an interest in any action or thing. 
Old Nat. Brev. 117. See Privies. 
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Constu1um Rees, Privatum Consttium.] A most ho- 
nourable assembly of the king himself and his privy coun- 
cillors, in the king's court or palace, for matters of state, 
4 Inst. 53. 

This is the principal council belonging to the king, and 
is generally called, by way of eminence, The Council” A= 
cording to Coke’s description of it at length, it is a noble, 
honourable, and reverend assembly of the king and such as 
he wills to be of his privy council, in the king's court or 
palace. ‘The king's will is the sole constituent of a privy 
councillor ; and this also regulates their number, which, of 
ancient time, was twelve or thereabouts. Afterwards it in- 
creased to so large a number that it was found inconvenient 
for secrecy and despatch ; and therefore King Charles II. in 
1679 limited it to thirty, whereof fifteen were to be the prin- 
cipal officers of state, and those to be councillors virtute 
officii; and the other fifteen were composed of ten lords 
d five commoners of the king's choosing. But since that 
time the number has been much augmented, and now continues 
indefinite, At the same time also the ancient office of lord 
president of the council was revived in the person of Anthony 
Earl of Shaftesbury, See President of the Council. 

Next to the lord president of the council the lord privy 
seal sits in council, the secretaries of state, and many other 
lords and gentlemen ; and in all debates of the council the 
lowest delivers his opinion first, and the king declares his 
judgment last; and thereby the matter of debate is deter- 
mined. 4 Inst. 55. - ite 

Privy councillors are made by the king's nomination with- 
out either patent or grant; and, on taking the necessary 
ths, they become immediately privy councillors, during the 
life of the king that chooses them, but subject to removal at 
his discretion. E s 

As to the qualifications of members to sit at this board, — 
any natural-born subject of England is capable of being a 





























| member of the privy council, taking the proper oaths for the 
| security of the government, and the test for security of the 
| chure rde 

| connections from insinuating thems 





But, in order to prevent any persons under foreign 
ves into this important 
trust, it is enacted by the Act of Settlement, 12 & 13 Wm. 3. 





| e. 2. that no person born out of the dominions of the crown 


of England, unless born of English parents, even though 
sF 
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naturalized by parliament, shall be capable of being of the 
privy council. 

A previous article was also introduced into the same Act 
of Settlement, “ That all matters relating to the government, 
properly cognizable in the Privy Council, should be transacted 
there; and all the resolutions taken thereupon should be 
signed by such of the privy council as should advise and 
consent to the same.” 

The insertion of this article was caused by a very remark- 
able alteration which had been silently wrought in the prac- 
tice of the executive government. ‘According to the ori- 
ginal constitution of our monarchy, the king's privy council 
consisted of the great officers of state, and of such others as 
he should summon to it, bound by an oath of fidelity and 
secrecy, by whom all affairs of weight, whether as to domestic 
or exterior policy, were debated, for the most part, in the 
royal presence, and determined (subordinately of course to 
his pleasure) by the vote of the major part. It could not 























their sovereign ; and the very name of a Cantner Councir, 
as distinguished from the larger body, may be found as far 
back as the reign of Charles I. But the resolutions of the 
crown, whether as to foreign alliances, or the issuing orders 
and proclamations at home, or any other overt act of govern- 
ment, were not finally taken without the deliberation and 
assent of that body whom the law recognized as the sworn 
and notorious advisers of the monarch, ‘This was first broken 
in upon after the Restoration, and especially after the fall of 
Clarendon, a strenuous asserter of the rights and dignities of 
the privy council. “The king (as Clarendon complains in 
his life) had in his nature so little reverence and esteem for 
antiquity, and did in truth so much contemn old orders, forms, 
and institutions, that the objection of novelty rather advanced 
than obstructed any proposition.” He wanted to be absolute 
on the French plan, br which both he and his brother, as the 
same historian tells us, had a great predilection, rather than 
obtain a power a little less arbitrary, so far at least as private 
rights were concerned, on the system of his three predeces- 
sors. The delays and the decencies of a regular council, the 
continual hesitation of lawyers (whose cowardice renders 
them as unfit for crime-as for virtue), were not suited to the 
temper, talents, or designs of the king ; and it must indeed 
be admitted that the privy council, even as it was then con- 
stituted, was too numerous for the practical administration of 
supreme power. ‘Thus, by degrees, it became usual for the 
ministry (or cabinet) to obtain the king’s final approbation of 
their measures before they were laid for formal ratification 
before the council. It was one object of Sir William Tem- 
ple’s short-lived scheme in 1679 to bring back the ancient 
course, the king pledging himself, on the formation of his 
new privy council, to act in all things by its advice. 

During the reign of William IIT. this distinction of the 
Cantwer from the Privy Counci, and the exclusion of the 
latter from all business of state, became more fully esta- 
plished. This, however, produced a serious consequence as 
to the responsibility of the advisers of the crown; and at the 
very time when the controlling and the chastising power of 
parliament was most effectually recognized, it was silently 
eluded by the concealment in which the objects of its inquiry 
could wrap themselves. Thus, in the instance of a treaty, 
which the Hl 
dishonourable, the chancellor setting the great seal to it 
would of course be responsible ; but it is not so evident that 
the first lord of the treasury, or others more immediately 
advising the crown on the course of foreign policy, could be 
liable to impeachment, with any prospect of success, for an 
act in which the participation could not be legally proved. 
By this it is not meant that evidence might not possibly be 
obtained which might affect the leaders of the cabinet {as in 






































ouse of Commons might deem mischievous and | 
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the instance of Oxford and Bolingbroke); but that tl 
net itself, having no legal existence, and its members 
surely not amenable to punishment in their simple capi 
privy councillors, which they generally share in modern 
with a great number even of their adversaries, there is no ™ 
gible character to which responsibility is attached,—not™ 
except a signature or the setting of a seal from which 
minister could entertain any further apprehension than 
of losing his post and reputation. i 
This very delicate question as to the responsibility of f 
Canter (or MixistrY, as they are usually termed); 
canvassed in parliament on the introduction of the then 
















| justice of the King’s Bench (Ellenborough) into that 






but happen that some councillors, more eminent than the | 
rest, should form juntos or cabals for more close and private | 
management, or be selected as more confident advisers of | : 
| expedient to keep it well in mind, because all ministers 8f 


body in 1806. Tt is difficult to comprehend how an 
impeachment for acting as a Cabinet Minister could be 
and as a privy councillor has not y is conceived) a ri 
resign his place, it would apparently be unjust and il 
presume a participation in culpable measures from the ™ 
circumstance of his continuing to hold it. 
Tt may be that no absolute corrective is practicable for fi 
apparent deficiency in our constitutional security; but 






















loudly of their respon , and are apt, on the faith 0 
guarantee, to obtain a previous confidence from parlia 
which they may in fact abuse with impunity; for sl 
bad success or detected guilt of their measures raise 2 PAT) 
cry against them, and censure or penalty be demandes 
their opponents, they will infallibly shroud their pers 
the dark recess of the Cabinet, and employ every art t0 
off the burden of individual liability. 

William IIL, from his reserved disposition, as well as. 
the great superiority of his capacity for business, Was 
less guided by any responsible councillors than the 




















our constitution requires. In the business of the treatich 
the partition of the Spanish monarchy, in 1698 and 
ol 






(which, whether rightly or otherwise, the House 

Mons reckoned highly injurious to the public interest) ig 
had not even consulted his Cabinet; nor could any srs BE 
ministers, except the Earl of Portland and Lord Some 
found to have had any concern in the transaction i 
though the house made the treaties one article OF “ihe 
impeachments against Lord Oxford and Lord Halifax $ 
were not in fact any further parties to it than by being iy y 
secret; and the former had shown his usual intractabi 
objecting to the whole measure, This whole proce 
undoubtedly such a departure from sound pes 1 
usage as left parliament no control over the executivii 
ministration, It was endeavoured to restore the 
principle (by the article in the Act of Settlement chat 
this discussion has arisen); but whether it were 
objections were found to stand in the way of this ® 
that ministers shrunk back from so definite a res 
it was repealed a very few years 

c. 8., 6 Ann. c. 7, in fact, before it came into O] 
its commencement was to have taken place on 
of the House of Hanover. soused and 
The plans of government are therefore discus 
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| mented the direct authority of the Secretaries 


termined in a Cammer Councrs ; forming, indeets te d 
the larger body, but unknown to the law by any dish 
racter or special appointment. It has been suggest’ S 
not on clear foundations) that this change hi Pate, ee 


cially as to the interior departments, who con : 
king’s pleasure, in the first instance, to subordi ve tite 
and magistrates, in cases which (at least down gett oils ae 
Charles I.) would have been determined in cous 
clamations and orders still emanate, as the 













Jaw require 
the privy council; and on some rare occasions, CV po 
years, matters of domestic policy have been re! that no © 
advice. It is in general understood, however; ai 

cillor is to attend except when summoned; 5° 
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'y numerous as the council has become (sometimes to 


the privy council being always afterwards addressed as 
Right Honourable), the special meetings consist only of a few 
‘ons besides the actual ministers of the cabinet, and give 
latter no apprehension of a formidable resistance. Yet | 
re can be no reasonable doubt that every councillor is as 
Much answerable for measures adopted by his consent, and 
tetcislly when ratified by his signature, as those who bear 
hame of ministers, and who have generally determined 
M them before he is summoned.—See Hallam's History of 
ind from Henry VII. to George Il. chap. xvi. 
he duty of a privy councillor appears from the oath of 
Ki e, which consists of seven articles To advise the 
hg according to the best of his cunning and discretion. 
advise for the king’s honour and good of the public, with- 
ent ty, through love, affection, meed, doubt, or dread. 
{to keep the king's counsel secret, 4. To avoid corrup- 
5. To help and strengthen the execution of what shall 
there resolved. 6. To withstand all persons who would 
{tempt the contrary. And, lastly, in general, 7. To observe, 
“for pind do all that a good and true councillor ought to do 
Th 
ben 





































sovereign lord, 4 Inst. 54. 
e power of the privy council is to inquire into all of- 
"es against the government, and to commit the offenders 
custody, in order to take their trial in some of the 
of law. But their jurisdiction herein is only to in- 
and not to punish; and the persons committed by 
are entitled to their habeas corpus by 16 Car, 1, c. 10. 
as if committed by an ordinary justice of the peace, 
same statute the Court of Star-chamber, and the 
of Requests, both of which consisted of privy coun- 
Were dissolved ; and it was declared illegal for them 
“tke cognizance of any matter of property belonging to 
Subjects of this kingdom. But, in Plantation or Aden 
w Causes, which arise out of the jurisdiction of this king- 
i and in matters of lunacy or idiotey, being a special 
of the prerogative; with regard to these, although 
Szi eventually involve questions of extensive pro- 
in’ the privy council continue to have cognizance, 
MS the court ‘of appeal in such cases; or, rather, the 
hh Hes to the king's majesty himself in council; which 
« eh a court of justice, which must at least consist of 
Privy councillors. See 3 P. Wms. 108; 1 e b. 
‘Ver also a question arises between two provinces in 
ea, or elsewhere, as concerning the extent of their 
sS and the like, the king in his council exercises or 
{ttisdiction therein, upon the principles of feodal sove- 
waa And so likewise when any person claims an island 
fron ip ince, in the nature of a feodal principality, by grant 
e king or his ancestors, the determination of that 
s to his majesty in council ; as was the case of 
of Derby, an regard to the Isle of Man, in the 
Queen Elizabeth ; and the Earl of Cardigan and 
A Tepresentatives of the Duke of Montague, with | 
domi tt? Island of St. Vincent, in 1764. But from all 
clang, nions of the crown, e: cepting Great Britain and 
4 »A appellate jurisdiction (in the last resort) is vested | 
thoria me tribunal; which usually exercises its judicial | 
h the alt a committee of the whole privy council, who 
in gations and proofs, and make their report to his 
€ 3 Mng, oumeil, by whom the judgment is finally given, 
Von to x’. 182; 4 Inst. 53. And see the powers recently 

a Judicial committee of the privy council, post. 

Y the court of privy council could not decree in 
i England, unless in certain criminal matters. See 
is istin e ¢’s argument in Pen v. Baltimore, where the 
ae ot the council and Chancery upon questions | 
wject-matters abroad, was very fully discussed. 
The Drive POW see § 28 of the 3 & 4 Wm. 4. c.41, post, 
i Mileges of privy councillors, as such (abstracted 
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from their honorary precedence, see tit. Precedence), consisted 





tify vanity by a titular honour, all members once called | formerly principally in the security which the law gave them 


ainst attempts and conspiracies to destroy their lives, 
For by 3 Hen. 7. e. 14. if any of the king’s servants of his 
household conspired or imagined to take away the life of a 
privy councillor, it was felony, though nothing were done 
upon it. The reason of making this statute, Coke says, was 
because such a conspiracy was, just before this parliament, 
made by some of King Henry VII.'s household servants, and 
great mischief was like to have ensued thereupon. 3 Inst. 38. 
This extended only to the king’s menial servants. But the 
9 Ann. c. 16, went further, and enacted, that any person who 
unlawfully attempted to kill, or unlawfully assaulted, and 
struck or wounded any privy councillor in the execution of 
his office, should be a felon without benefit of clergy. Th 
statute was made upon the daring attempt of the Sieur Gui 
eard, who stabbed Mr. Harley, afterwards Earl of Oxford, 
with a penknife, when under examination for high crimes in 
a committee i, council, Both of these statutes, how= 
ever, were repealed by the 9 Geo, 4. c. 31; and any attempt 
or assault of the above description upon a privy councillor 
now stands on the same footing as attempts and assaults 
upon other individuals. 

Anciently, if one did strike another in the house of a privy 
councillor, or in his presence, the party offending was to be 
fined. 4 Inst. 58. 

The dissolution of the privy council depends upon the 
king's pleasure; and he may, ‘whenever he thinks proper, 
discharge any particular member, or the whole of it, and 
appoint another, By the common law also it was dissolved 
ipso facto by the king's demise, as deriving all its authority 
rom him, But now, to prevent the inconveniences of havin, 
no council in being at the accession of a new prince, it is 
enacted by the 6 dun. c. 7. § 8. that the privy council shall 
continue for six months after the demise of the crown, unless 
sooner determined by the successor. See 1 Comm. c, 5. 

Tt is consistent with safety for a privy councillor to give 
the king counsel when demanded ; and the best counsel is 
ever given to a pgince when the question is evenly pro- 

jounded, so as the councillor cannot discern which way the 

ing himself inclines ; resolution should never precede deli- 
beration, nor execution go before resolution : and when, on 
debate and deliberation, any matter is well resolved by the 
council, a change of it on some private information is neither 
safe nor honourable. 4 Inst, 

The court of privy council is of great antiquity: the go~ 

Miah ein originally by the king’ and privy 
council, though at present the king and privy council only 
intermeddle in matters of complaint on sudden emergencies, 
their constant business being to consult for the public good 
in affairs of state. 4 Inst, 53. 

The lords and commons assembled in parliament have 
often transmitted matters of high concern to the king and 
privy council; and acts of the privy council, whether orders 
or proclamations, were of great authority. Henry VIII. pro- 
cured an act of parliament to be made, that, with the advice 
of his privy council, he might set forth proclamations, which 
should have the force of acts of parliament; but that statute 
was repealed in the reign of Edward VI. y 

Acts of the privy council continued of fie authority 
until the reigns of King Charles I. & I. ; and by these were 
controversies sometimes determined touching lands and rights, 
as well as the suspension of penal laws, &c. But this seemed 
to be contrary to the 25 Edw. 3, st. 5, c. 4. And by the 16 
Car. 1. c. 10, § 5. it is declared, that neither the king nor 
the privy council have authority by petition, &e. to determine 
or dispose of lands, &e. of any subject. 

By 6 Ann, c. ô. the privy council of Scotland was absorbed 
in the British privy council; it being in that act provided, 
that the queen and her successors should have but one privy 
council in or for the kingdom of Great Britain; and that 

3Fe2 














PRIVY COUNCIL. 


such privy council should have the same powers and autho- 
rities as the privy council of England lawfully had used and 
exercised at the time of the union with Scotland, and none 
other. See Liberty. 

The king, with advice of his council, publishes proclama- 
tions binding to the subject; but hoy are to be consonant 
to, and in execution of, the laws of the land. 

It is in the power of the privy council to inquire into 
crimes against government; they may commit persons for 
treason, and other offences against the state, in order for 
their trial in other courts; and any of the privy council may 
lawfully do it. See Commitment, I. 

By 88 Hen. 8. c. 28, persons examined by the privy 
council, on treasons, &c. done within or without the realm, 
might be tried before the commissioners of oyer and terminer, 
appointed by the king in any county of England. This 
statute, so far as it related to treason committed within the 
kingdom, was repealed by the 1 § 2 P. & M. c. 10; and was 
wholly repealed by the 9 Geo. 4, c. 31. 

By the 2 & 3 Wm. 4. c, 92. the powers of the High Court 
of Delegates, both in ecclesiastical and maritime causes, by 
virtue of the 25 Hen. 8. c. 19, and the 8 Eliz. c. 5, were 
transferred to his majesty in council. 

By the 3 & 4 Wm. 4. c. 41. for the better administration 
of justice in his majesty’s privy council, it is enacted that 
the president for the time being of his majesty’s privy council, 
the lord chancellor, and such of the privy council as shall 
hold the office of the lord keeper or first lord commissioner 
of the great seal of Great Britain, lord chief justice of the 
King’s Bench, master of the rolls, vice-chancellor of Eng- 
land, lord chief justice of the Common Pleas, lord chief 
baron of the Exchequer, judge of the prerogative court of 
Canterbury, judge of the high court of admiralty, and 
chief judge of the court in bankruptcy, and also all persons 
members of his majesty’s privy council who shall have been 

resident thereof or held the office of lord chancellor of 

Breat Britain, or shall have held any of the other offices here- 
in-before mentioned, shall form a committee of his majesty’s 
said privy council, and shall be styled “ the judicial com- 
mittee of the privy council:” provided that his majesty, by 
his sign manual, may appoint any two other persons, being 
privy councillors, to be members of the said committee. 

§ 2. All appeals or “applications in prize suits, and in 
all other suits or proceedings in the courts of admiralty, or 
vice-admiralty courts, or any other court in the planta- 
tions in America and other his majesty’s dominions abroad, 
which may, by any law, statute, commission, or usage, be 
made to the high court of admiralty in England, or to the 
lords commissioners in prize cases, shall be made to his 
majesty in council; and such appeals shall be made in the 
same manner and form and within such time wherein such 
appeals might, if the act had not been passed, have been 
made to the said high court of admiralty, or to the lords 
commissioners in prize cases respectively; and all laws or 
statutes in force with respect to any such tet or applica- 
tions shall apply to any appeals to be made in pursuance of 
this act to his majesty in council. 

§ 3. All appeals or complaints in the nature of appeals 
whatever which, either by virtue of this act, or of any law, 
statute, or custom, may be brought before his majesty, or 
his majesty in council, from or in respect of the determi 
tion, sentence, rule, or order of any court, judge, or judicial 
officer, and ail such appeals as are pending and unheard, 
shall from the passing of this act be referred by his majesty 
to the said judicial committee of his privy council, and that 
such appeais, causes, and matters shall be heard by the said 
judicial committee, and a report or recommendation thereon 
‘shall be made to his majesty in council for his decision thereon 
as heretofore, in the same manner and form as has been 
heretofore the custom with respect to matters referred by 
his majesty to the whole of his privy council or a committee 
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thereof, (the nature of such report or recommendation be 
always stated in open Sas) 

§ 4. His majesty may refer to the said judicial co 
for hearing or consideration any such other matters waa% 
ever as he shall think fit, and such committee shall thereup 
hear or consider the same, and shall advise his majest} 
thereon in manner aforesaid. 

§ 5. No matter shall be heard, nor any order, report, OF 
recommendation be made, by the said judicial commit 
in pursuance of the act, unless in the presence of at 
four members of the said committee; and no report OF 
commendation shall be made to his majesty unless a 7 
rity of the members of such judicial committee present at 
hearing shall concur in such report, &c.: provide 
nothing therein contained shall prevent his majesty, 
shall think fit, from summoning any other of the members $ 
his said privy council to attend the meetings of the said com 
mittee. 

By § 6. in case the king directs the attendance of 
judge, a member of the committee, the other judges 
court to which he belongs to make arrangements with reg 
to the business of the court. s 

§ 7. It shall be lawful for the said judicial committees 
any matter which shall be referred to such commit 
examine witnesses by word of mouth, (and either before 
after examination by deposition,) or to direct that 
sitions of any witness shall be taken in writing b; 
trar of the said privy council, to be appointed by hi 3 
as herein-after mentioned, or by qauchrOtWer person oF 
sons, and in such manner, order and course as his malt 
in council or the said judicial committee shall appoint 9 
direct; and the said registrar and such other person ole 
sons so to be appointed shall have the same powers a 
now Teall by an examiner of the high court of €l 
or o! ate court ecclesiastical. 

§ 8. The judicial committee may order any 
witnesses to be examined, and as to any particular fa 
his majesty, on the recommendation of the committe 
remit causes for rehearing; and further, on, ay 
remitting or otherwise, direct that one or more feignet. 
or issues shall be tried in any court in any of his mal 
dominions abroad, for any purpose for which such ! 
issues shall to his majesty seem proper. : a 

§ 9. Every witness who shall be examined in Lee if 
of this act shall give his or her evidence upon oat) 
Quaker or Moravian upon solemn affirmation, 
and affirmation respectively shall be administere 
judicial committee and registrar, and by such other 
or persons as his majesty in council or the said judi), 
mittee shall appoint; and every such witness Who $15 
fully swear or affirm falsely shall be deemed guilty 
jury, and shall be punished accordingly. Fe 

$ 10. The judicial committee may direct One -eoma 
feigned issue or issues to be tried in any court oa 
law, and either at bar, before a judge of amaido ee 
sittings for the trial of issues in London or Middies 
either by a special or common jury, in like mannet ocurt 
the same purpose as is now done by the High y read. 
Chancery. And § 11, may direct depositions toi and e 
the trial of such issue; and deeds to be produce e a 
to be admitted. And § 12. may make such order! 
admission of evidence as are made by the Court ¢ 
And § 13. may direct new trials of issues; ane d 
dence of any witness's testimony may be recer 
dead, or become incapable. nd Le 

By § 14. the powers, &c, of 13 Geo. 3. c. 69: np grant 
c. 22, with regard to examination of witnesses UP2o, on 
gatories, may be exercised by the judicial ern” isere" 

By §-15. costs of any appeals, &e. to be in t 
of the committee, A ‘esty if 
§ 16. The orders or decrees of his majesty 
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le in pursuance of any recommendation of the said judi- 
ial committee, in any matter of appeal from the judgment or 
order of any court or judge, shall be enrolled, for safe cus- 
tody, in such manner, and the same may be inspected and 
‘opies thereof taken under such regulations, as his majesty 
M council shall direct. 
§ 17. The committee may refer matters to the registrar in 
Same manner as matters are by the Court of Chancery referred 
to a master, 
as; 18. The king may appoint a registrar, and direct his 
ies, 
§ 19. It shall be lawful for the president for the time being 
f the said privy council to require the attendance of any 
Witnesses, and the production of any deeds, evidence, or writ- 
Mgs, by writ to be issued by such president in such and the 
Same form, or as nearly as may be, as that in which a writ 
Of subpæna ad testificandum, or of subpoena duces tecum, is 
Tow issued by his majesty’s court of King's Bench at West- 
Minster; and every person disobeying any such writ so to be 
Besidity: the said president shall Le considered es in con: 
to et of the said judicial committee, and shall also be liable 
a Such and the same penalties and consequences as if such 
rit had issued out of the said court of King’s Bench, and 
May be sued for such penalties in the said court. 
With? All appeals to his majesty in council shall be made 
mopoa stich times respectively within which the same may 
“4 be made, where such time shall be fixed by any law or 
“ge, and where no such law or usage shall exist, then 
i], 2 Such time as shall be ordered by his majesty in coun- 
i and subject to any right subsisting under any charter or 
eop tution of any colony or plantation, his majesty in 
gn may alter any usage as to the time of making appeals, 
Majet*ke “any order respecting the time of appealing to hi 
id in council, 
Be they Decrees for courts abroad to be carried into effect 
rn a king in council shall direct, Act not to abridge pow- 
ie privy council. 
ee His majesty may direct the East India Company to 
to a hon appeals from the Sudder Dewanny Adawlut courts 
py. ering; and § 23, orders made on such last-mentioned 
cs, äre to have effect notwithstanding death of parties, 
for tecnd by § 24, his majesty is empowered to make orders 
By | ating the mode, &c. of such appeals. 
barga 2. his majesty is empowered to appoint one of the 
Agent Of the Court of Exchequer to sit in equity in the 
tomme pOf the chief baron; and § 26. two judges of the 
tong Of bankruptey are to act for the chiet judge of the 
Commit, View during his attendance at the said judicial 
$28, Th 
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ittee, 
er ope Said judicial committee shall have the same 
Tie Punishing contempts and of compelling appearances, 
forein, Majesty in council shall have the same powers of 
tise h 8 judgments, decrees, and orders, are now exer- 
Beng, X the High Court of Chancery, or the Court of King’s 
Thy og aNd both in personam and in rem,) or as are given to 
urt ecclesiastical by the 2? & 3 Wm. 4. c. 93; and all 
ing chowers as are given to courts ecclesiastical, if of punish- 
ised Pts or of compelling appearances, shall b 
og), the said judicial committee, and g 
meij, AA orders shall be exercised by his majesty in 
Ht giyen Stich and the same manner as the powers in such 
been thon ind shall be of as much force as if the same had 
Majesty in Y expressly given to the said committee or to his 
ae i council, 
ake, the ubject to such orders as is majesty in council shall 
al? shal Present registrar of the high court of admiralty, 
eng the 2 think fit, either in person or by deputy, may 
aq appen hearing by the said judicial committee of all cause 
det vona Which, but for this act or the said last-mentioned 
Uch repig@V€ been heard by any court or commission which 
strar was entitled to attend, in person or by deputy, 
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by virtue of his offices of registrar of the high courts of ad- 
miralty, delegates, and appeals for prizes; and likewise, sub- 
ject to any order of his majesty in council, transact and do 
all acts and things that are necessary, or heretofore done by 
the said registrar or his deputies in respect of such causes 
and appeals. 

§ 31. Provided, that nothing therein contained shall im- 
peach or render void any treaty or engagement already en- 
tered) into’ ry/his.- majesty) (or iresteaitt Rims Som acceding to 
any treaty, with any foreign prince, potentate, or power, in 
which treaty it shall be stipulated that any persons other 
than the said judicial committee shall hear and adjudicate ap- 
peals from his majesty’s courts of admiralty in causes of prize. 

PRIVY SEAL, privatum sigillum.] “A seal which the 
king useth to such grants or things as pass the great seal. 
2 Inst. 554. See Keeper of the Privy Seal, 

No protection can be granted under the privy seal, but 
under the great seal: but a warrant of the king under the 
privy seal to issue money out of his coffers, is sufficient; 
though not under the privy signet. 2 Inst. 555; 2 Rep. 17; 
2 Rol. Abr, 183. The privy seal is sometimes used in 
things of less consequence, that never pass the great seal ; 
to discharge a recognizance, debt, &c. But no writ shall 
pass under the privy seal, which toucheth the common law. 
2 Inst. 555, Matters of the privy seal are not issuable, or 
returnable in any court, &c. 3 Nels, Abr. 211. See Grant 
of the King, Treason, 7, &e. 

By the 2 Wm. 4. c. 49. the offices of the clerks of the 
signet and privy seal are to be abolished as soon as vacan- 
cies occur in them, 

Privy Venvicr. See Jury. 

PRIZE MONEY. By the 2 & 8 Wm. 4. c. 53, all former 
acts relating to army prize money have been repealed, and 
the law IEAI and amended. This statute enacts, 
that all captures hereafter made by the army shall be divided 
according to such general rule of distribution as his majesty 
shall direct, Deserters are not to be entitled to prize money; 
and shares not, claimed within siziyeaca afian, TAN paid as 
directed by the act to the treasurer of Chelsea Hospital, 
are declared forfeited, unless upon good cause shown and 
allowed, 

PRIZES, captio; prada; from the Fr, prendre.) A 
booty taken from an enemy in time of war; generally applied 
to the cases of capture at sea, 

The prize courts in the admiralty, and the courts of lords 
commissioners of appeals, have the sole and exclusive juris- 
diction over the question of prize or no prize, and who are 
the captors, notwithstanding any of the prize acts: and if 
they pronounce a sentence of condemnation, adjudging also 
who are the captors, the courts of common law cannot exa- 
mine the justice or propriety of it, even though, perhaps, 
they would have put a different construction on the prize 
acts. And the same courts have power to enforce their 
decrees. 4 T. R. 382, 

Now, by the 2 & 3 Wm. 4, c. 92. the powers of the lords 
commissioners, commonly called “ the high court of dele- 
gates,” have been transferred to his majesty in council. See 
Privy Council, And see further as to naval prizes, Admi- 
ralty, Navy, II. 

Where an admiral appointed to the command of an expe- 
dition from this country, was instructed to put himself and 
his fleet under the command of the admiral commanding the 
station, if his co-operation should be necessary, and did ac- 
cordingly put himself and his fleet under such command, and 
was directed by the admiral of the station, whilst he remained 
with him, to consider himself under his command, and to 
attend to all his orders and signals whilst the fleets were on 
the same station, and the admiral of the ion did several 
acts forwarding the objects of the expedition, and issued 
orders relating thereto; but in consequence of ill health, left 
the station with the ships under his command, and sailed for 
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England, and at the time the enemy's fleet agreed to sur- 
jer was out of sight, and not in a situation to have afforded 
the least assistance, and the enemy’s fleet surrendered the 
day after he sailed: Held that the admiral of the station was 
not entitled to his share of distribution of prize as commander- 
in-chief of the expedition at the time of capture, but the 
admiral appointed to the command of it was, 4 M. § S. 105. 

No action lies against the commander of a British ship of 
war for seizing and detaining a vessel on suspicion of her 
being hostile prize, although he afterwards dismiss the 
vessel without libelling in the Court of Admiralty: and 
though he detained the vessel partly on suspicion of matters 
which were cases only of forfeiture, if she were British. 6 
Taunton, 439. 

PRO. A preposition, signifying for, or in respect of a 
thing; as pro consilio, &e. And in law, pro in the grant of 
an annuity pro consilio, showing the cause of the grant, 
‘amounts to a condition: but in a feoffment, or lease for life, 
&c. it is the consideration, and doth not amount to a condi- 
tion; and the reason of the difference is, because the state of 
the land by the feoffment is executed, and the grant of the 
annuity is executory. Plond. 412. See Condition, Grant. 

PROBATE, To claim a thing as a man's own. Leg. 
Canut. c, 44, 

PROBATE OF TESTAMENTS, probatio testamento- 
rum] The exhibiting and proving wills and testaments be- 
fore the PETEAR delegated by the bishop, who is 
ordinary of the piace where the party dies. Ifall the de- 
ceased’s goods, chattels, and debts owing to him, were in the 
same diocese, then the bishop of the diocese, &c. hath the 

robate of the testament; but if the goods and chattels were 

lispersed in divers dioceses, so that there were any thing out 
ofthe diocese where the party lived, to make what is called bona 
notabilia, then the archbishop of Canterbury or York is the 
ordinary to make probate by his prerogative. Blount. See 
Executor, V. 3. 

‘The probate of a will is usually made in the spiritual 
court, and is done by granting letters testamentary to the 
executor under seal of the court, by which the executor is 
enabled to bring any action, &e. And if such letters testa- 
mentary are granted to the party who exhibits the will, 
merely on his oath, by swearing that he believeth it to be 
the last will of the deceased, this is called proving it in com- 
mon form; and such a probate may be controverted at any 
time; but if the executor, besides his own oath, produces 
witnesses to prove it to be the last will of the deceased, and 
this in the presence of the parties who claim any interest, or 
in their absence, if they are summoned, and do not appear; 
this is termed a probate per testes, which cannot be ques- 
tioned after thirty years. 2 Nels. Abr. 1301, 

On an issue, ella the deceased made an executor or no, 
the probate of the will was adjudged good proof. 2 Lill. 
Abr. 375. And where the probate of a will is produced in 
evidence at a trial, the defendant cannot say that the will 
was forged, or that the testator was non compos mentis; be- 
cause it is directly against the seal of the ordinary in a mat- 
ter where he had a proper jurisdiction: but the defendant 
may give in evidence that the seal itself was forged, or that 
the testator had bona notabilia, or he may be relieved on ap- 
peal. 1 Lev. 235; Raym. 405; 1 Strange, 481. The pro- 
bate is evidence only in questions relating to the personal 
estates; as a will relating to real estate only need not be 
proved. See Executor, Will. 

‘As the judge of the spiritual court only can determine the 
validity of wills for things personal; therefore the probate 
of such a will is undeniable evidence to a jury, and may not 
be controverted at common law, 1 Ld. Raym. 262. See 
further, Evidence, I. 

When probate is to be granted of a will, wherein a legacy 
is interlined in a different hand, and supposed to be forged, 
the executor has no remedy but in the spiritual court, where 
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the will ought to be proved, with a special reservation 
that clause. 1 P. Wms. 388. 

By 21 Hen. 8. c. 5. which first settled the fees to f 
taken by a registrar and judge in the probate of wills, it 
enacted, that if the officer takes more than his due 
shall forfeit 10/. to be divided between the king and pi 
grieved. 

The power of granting probates and administration of 
goods of dying persons, for wages or work done in the k 
docks and Sr shall be in the ordinary of the di 
where the person dieth; or in him to whom power is gi 
by such ordinary, to the exclusion of the prerogative Coi 
&e. 4. 5 Ann. c. 16. 

By several acts of parliament, stamps are imposed on 
probates of wills and letters of administration, according t 
the value of the property of the deceased. By these acts 
expense of probates for the wills of soldiers and sailors 
made very small. See Navy, II. and further, Will. 

PROBATOR. An accuser, or approver, or one who U 
dertakes to prove a crime charged upon another, 

The word was strictly meant of an accomplice i 
who, to save himself, confessed the fact, and accused © 
other principal or accessary, against whom he was bound 
make good the charge by duel, or trial by the countrys Ak 
then was pardoned life and members, but yet to suffer ta 
portation. Bracton; Fleta, lib. 2. c. 5? § 42, 4h 
Accessary, Approver. 

PROCEDENDO, or procedendo in logueld.] A 
which lieth where an action is removed from an inferior t 
superior jurisdiction, as the Chancery, King’s Ben 
Common’ Pleas, by habeas corpus, certiorari, or writ ol 
vilege, to send down the cause to the court from Ww! 
removed, to proceed on the complaint; it not appeared 
the higher court that the suggestion is sufficiently pro 
F. N. B. 153; 5 Rep, 63. See 21 Jac, 1. c. 23, So 


a cause has been removed from an inferior court, the cous 
K. B. will grant a procedendo if the debt or damages APP 


to be under 40s. Tidd’s Pract. 

If the party who sues out the habeas corpus or 
rari doth not put in good bail in. time (where 
required), then there goes this writ to the inferior C0 
proceed notwithstanding the habeas corpus, &c. Rule, 
1654. § 8. 

If a certiorari or habeas corpus, to remove a cause, My 
turned before a judge, the judge will give a rule tht 
to putin good bail by sucha day, which if the d 
on serving his attorney with a copy of the rule, dot 
then the judge will sign a note or warrant for a pra 
to remove the cause where the action was first laidy 
bail is perfected in four days after service of the rule: 2i 
bail be put in at the time, and do not prove good, the Jig 
will grant a rule for better bail to be put in by a certain 4 
or else to justify the bail already put in: which 
doth not do, the judge will then likewise grant a 
a procedendo. lidda Pract, See Certiorari, s 

Where bail, put in on removal of a cause I0 i% 
disallowed by the court, if the defendant on a rule 
purpose, and notice given, refuse to put in better 
as the court shall approve of, a procedendo may be 
for disallowing the bail makes the defendant ìn 5] 
condition as if he had put in no bail, and until the bat “a 
in and filed, the court is not possessed of the cause d 
proceed in it. Mich. 24 Car. B. R. filed 

‘After a record returned, and the defendant hath ed 
in B. R. on a cause to be removed, a procedendo ov 


be granted; because by giving and filing bail in this © 
on created PY got 


the bail below is discharged. Sid. 313. 
The procedendo removes the suspi ee 

habeas corpus, and a cause once remanded therePY oy 

afterwards be removed or stayed before judgment. 

1. e 28. § 3 
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This writ may also be awarded when it appears upon the 
return of the alaaa corpus, that the court Sare cannot ad- 
‘Minister the same justice to the parties as the court below. 
As where an action is brought in London on a custom or 
e-law, which is only suable there. See Habeas Corpus, IV. 
here an habeas corpus is brought, after interlocutory, 
and before final, judgment, in an inferior court, and the de- 
ndant dies before the return of it, a procedendo shall be 
Awarded ; because, by 8 § 9 Wm. 3. c. 11. the plaintiff may 
slave a scire facias against the executors, and proceed to 
Judgment, which he cannot have in another court: and by 
Is means he would be deprived of the effect of his judg- 
Ment, which would be unreasonable. Salk. 352. So where 
An action was brought in the sheriff's court of London against 
WO partners, and one of them brought a habeas corpus, and 
Put in bail for himself only, a procedendo was granted; for 
erwise the plaintiff would have been disabled from going 
‘neither court, 1 Stra. ` 
ans indictment for felony is removed into K, B, from an 
lor court in order to issue process of outlawry upon it, 
an, Pe party accused comes in, the Court of K. B. will 
Ward a procedendo to carry the record back. 5 T. R. 478. 
RocEDeNpo on Aip Prayer. Ifa man pray in aid of the 
Beige’ real action, and aid be grantedyde. #ball bs 
#Marded that he sue to the king in Chancery, and the justices 


in 
a bpe 




























Common Pleas shall stay until the writ of procedendo 
l4 come to them; and if it appear to the judges by 
teres Ing, or showing of the party, that the king hath in- 

t in the land, or shall lose rent, &c. there the court 
matt to stay until they have from the king a procedendo in 
S md then they may proceed in the plea, until they 
ceed i to give judgment; when the justices ought not to pro- 
‘0 judgment, without a writ for that purpose. Soina 
mal action, if defendant pray in aid of the king, the 
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ase 
i lteld, 

















are not to proceed till they receive a procedendo in 
aa And though they may then proceed and try the 
to p, Joined, they shall not give judgment until a writ comes 
ed to judgment. New. Nat. Brev. 342. 
CEDENDO AD Jupicrum. A remedial writ in case of 
intl or neglect of justice, which issues out of the Court of 
“the Nery, where Rete of any subordinate court do delay 
Parties; for that they will not give judgment, either on 
‘thig oê side or the other, when they ought so to do, In 
them se à writ of procedendo shall be awarded, commanding 
fin the king's name, to proceed to judgment; but with- 
O44) ‘Pecifying any particular judgment: for that (if errone- 
May be set aside in the course of appeal, or by writ of 
thy 0° false judgment: and upon further neglect or refusal, 
conyttges of the inferior court may be punished for their 
King’ y by writ of attachment, returnable in the Court of 
Vig, is g ooch or Common Pleas, 3 Comm. e. 7; F. N. B. 
Ph 






















240, 

Verdict passed for the plaintiff in an assize of novel 

Judg i before the justices of assize, and before they gave 

the Paini by a new commission, new justices were made; 

the otha Tin assize might sue forth a certiorari, directed to 
er justices, to remove the record before the new 


<< 
` the 










+ and another writ to the new justices to receive and 

By © record, and then proceed to judgment, &e. New 
ev. 842, 343. 

Xe, or gp the authority of commissioners of oyer and terminer, 

Reas, pp latices of the peace, is suspended by writ of super- 

Regin, pi? power may be restored by a writ of procedendo. 
4i 12 dos, 21; H. P. C. 162. 


















PROCESS, 


Pro 
led, {S55 à procedendo ab initio usque ad finem] Is so 
r gy; TSC It proceeds or goes out, upon former matter, 


“ginal or judicial; and hath two significations: 


PROCESS, I. 


First, It is largely taken for all the proceedings in any action 
or prosecution, real or ee civil or criminal, from the 
beginning to the end. Secondly, That is termed the process 
by which a man is called into any temporal court, because it 
is the beginning or principal part thereof, by which the rest 
is directed; or, taken strictly, it is the proceeding, after the 
original, before judgment. ` Britton, 138; Lamb. lib, 43 
Crompt. 133; 8 Rep, 157. 


I. Of Process in Civil Cases. 
II. In Criminal Cases. 


I. Brackstonr considers process in civil cases as the means 
of compelling the defendant to appear in court. This is 
sometimes called original Process, being founded upon the 
original writ (now abolished in personal actions, see post) ; 
and also to distinguish it from mesne or intermediate process, 
which issues, pending the suit, upon some collateral interlo- 
cutory matter ; as to summon juries, witnesses, and the like. 
Finch, L. 436. Mesne process is sometimes put in contra- 
distinction to final process, or process of execution ; and then 
it signifies all such process as intervenes between the begin- 
ning and end of a suit, 3 Comm. c, 19. 

Before the 2 Wm. 4, c. 39, the means of commencing per- 
sonal actions in the Court of King’s Bench, conformable to 
its jurisdiction, were, first, by original writ, which was three- 
fold: 1. Against common persons: 2, Against peers of the 
realm, and members of the House of Commons: 3, Against 
corporations and hundredors :—Secondly, by bill of Middle- 
sex, or latitat: Thirdly, by attachment of privilege, at the 
suit of attornies and officers of the court: and, Fourthly, by 
bill, which was of three kinds ;—1, Against members of the 
House of Commons: 2, Against attornies and officers of the 
court: 3, Against prisoners in custody of the sheriff, or mar- 
shall of the King’s Bench prison. 

In the Common Pleas the means of commencing personal 
actions were, first, by original writ, issuing out of Chancery ; 
which was either a special original, adapted to the nature of 
the action, or a common original, in trespass quare clausum 
fregit. The former, though it might have been had in any 
case, was only necessary, in the first instance, against peers, 
corporations, and hundredors ; the latter, not requiring per- 
sonal service, was sometimes used, when the defendant kept 
out of the way, so that he could not be arrested, or pars 
served with process : Secondly, by capias quare clausum fre- 
git, founded on a supposed original, which was the, common 
mode of commencing actions in that court, and answered to 
the bill of Middlesex, or latitat in the King's Bench: Pan 
by attachment of privilege, at the suit of attornies and ol 
cers of the court: Fourthly, by bill, which was two-fold: 1. 
Against attornies and officers; and, 2, Against members of 
the House of Commons. If aman were in the Fleet, it seems 
that a plaintiff might have formerly had a bill of debt against 
him, in the same manner as in the King’s Bench against a 
man in the custody of the marshal. In practice, actions 
against prisoners in custody of the warden of the Fleet, were 
commenced in the same manner as those against other per- 
sons by original writ. j 

Tate Exchequer of Pleas, the means of commencing per- 
sonal actions were, first, by subpaena-ad respondendum, which 
was a process directed to the defendant, analogous to the 
subpoena in Chancery, or on the equity side of the Exche- 
quer ; Secondly, by venire facias ad respondendum, which was 
in the nature of an original writ, and was the process used at 
common law against persons having privilege of parliament : 
Thirdly, by quo minus capias, which answered to the bill of 
Middlesex or latitat in the King’s Bench, and capias quare 
clausum fregit in the Common Pleas: Fourthly, by venire 
facias or capias of privilege, at the suit of attornies and offi- 
cers of the court; and, Lastly, by bill, which was three-fold: 
1. Against attornies and officers: 2. Against members of the 














House of Commons, on the stat, 12 & 13 Wm. 3. e. 3, § 2: and 








PROCESS, I. 


3. Against prisoners in custody of the sheriff, &e. or warden 
of the Fleet. a 

The process formerly used for the commencement of per- 
sonal actions in his majesty’s superior courts of law at West- 
minster having been found, by reason of its great variety and 
multiplicity, very inconvenient in practice, was abolished, and 
other writs substituted in lieu thereof, by the 2 Wm. 4. c. 39. 
intituled “An Act for Uniformity of Process in Personal 
Actions in his Majesty’s Courts of Law at Westminster.” 
The writs authorized by that statute, and which are now 
used for the commencement of personal actions in any of the 
said courts, in cases to which such writs are applicable, are— 

1. A writ of summons, which is of two kinds: First, In 
ordinary cases, where the action is not of a bailable nature, or 
it is not intended to hold the defendant to special bail : Se- 
condly, Against members of parliament, to enforce the pro- 
visions of the 6 Geo. 4. c. 16. § 10. 

2. A writ of capias, when the defendant is at large, or in 
custody of the sheriff, &c., and it is intended to hold him to 
special bail. 

3. A writ of detainer, when the defendant is in custody of 
the marshal of the King’s Bench, or warden of the Fleet 
prison, and it is intended to detain him in such custody. 

The foregoing being declared by the statute to be the only 
writs for the commencement of personal actions in any of the 
courts aforesaid, in the cases to which such writs are appli- 
cable, original writs are consequently abolished in personal 
actions against peers, corporations, and hundredors, as well 
as against common persons; as is also the mode of com- 
mencing such actions by bill against members of the House of 
Commons, attornies and officers of the courts, and prisoners 
in the custody of the marshal or sheriff, &c. ; and by attach- 
ment, or capias of privilege, at the suits of attornies and offi- 
cers of the courts, in cases to which the writs authorized by 
the statute are applicable; and there is of course an end, in 
such cases, to the distinction between the proceedings by ori- 
ginal writ and by bill. It should be observed, however, that 
this statute, being confined to personal actions, did not apply 
to such as were purely real, as the writ of right, formedon, 
&e.; or to erica actions, as dower unde nihil habet, quare im- 
edit, ejectment, waste, &c. But by the 3 & 4 Wm. 4. c. 2. 
36. al real and mixed actions are abolished, except the writ 
of right of dower, writ of dower unde nihil habet, quare impedit, 
and ejectment. These excepted actions, however, may still 
be commenced by original writ, and the action of ejectment 
may be brought, as before the statute, either by original writ 
in the King’s Bench or Common Pleas, or by bill in the 
King’s Bench or Exchequer of Pleas. The action of replevin 
also, which is a personal action, and other personal actions, 
commenced in inferior courts, and removed from thence into 
superior ones, do not seem to be within the statute; for be- 
sides that these actions are not commenced in any of the 
superior courts of law at Westminster, there is a clause in the 
act (§ 19.) that “nothing therein contained shall extend to 
any cause removed into either of the said courts, by writ of 
pone, certiorari, recordare facias loquelam, habeas corpus, or 
otherwise.” The king, not being named in this statute, is 
not bound thereby, and consequently may proceed by seire 
facias, which is a judicial writ, issuing out of and under the 
‘seal of the Court of Exchequer, for the recovery of a debt 
due to him on bond, recognizance, or judgment, &c. ; or 
found by inquisition on an outlawry, or extent; or by an 
original writ of scire facias, to repeal letters-patent. And a 
subject is not prohibited by the statute from the suing out a 
scire facias, which is, for some purposes, considered as a per- 
sonal action to obtain execution on a judgment or recogni- 
zance ; or a writ of error, which is an original writ for re- 
versing a judgment. 

‘The writs of summons and capias, it will be observed, are 











PROCESS, II. 


bail to the action. But besides these, and consequent 
them, other auxiliary writs are authorized by the statute 
be issued for the same purposes, yh 
These writs are, 1. The writ of distringas, which 
where the defendant has not been personally served with th 
writ of summons, and has not, according to the exii 
thereof, appeared to the action, and cannot be com] 
to do without some more efficacious process. 2, T} 
of alias or pluries summons, or capias, for continuin 
cause, if the defendant has not been served therew! 
arrested thereon. 3. The writs of exigi cls and proc! 
mation, &e. for outlawing or waiving the defendant, U 
the return of non est inventus to a writ of capias, or of non 4 
inventus and nulla bona to a writ of distringas. $ z 
When the writ is to be served, it is said to be servicea? 
and when the defendant is to be arrested thereon, it is 9 
bailable nature, See further, Zidd's New Practice. 
In real actions a summons, which is a warning to apl 
in court at the return of the original writ, is given to 
defendant by two of the sheriff's messengers, called $ 
moners, either in person, or left at his house or Jand. 
L. 436, This warning on the land is given, in real a ‘i 
by erecting a white stick or wand on the defendant's grou igt 
Dalt. Sher. c. 31. And by the 31 Eliz, c. 3. the notice a 
also be proclaimed on some Sunday before the door of 
parish church. é 
From the foregoing it appears that process is only me 
to bring the defendant into court, in order to contest the 
and abide the determination of the law. When he app 
then follow the pleadings, &c. between the parties: 
that title. 
‘As to the language of the process and records of lat 
Pleading, III; and for further matter, explanatory ii 
several sorts of writs and processes, various apposite 
throughout the whole of this work, 
Original process to call persons into cow 
in the name of the king; and if it issue from tl 
King’s Bench, it ought to be under the teste of the chi 
tice, or of the senior judge of the court, if there be 
justice; and if it issueth from any other court 
‘under the teste of the first in commission, &c- 
182; Finch. 436; Cro. Car. 393. ju 
If process is awarded out of a court which hath no f 
diction of the principal cause, it is coram non judice am 
and the sheriff executing it will be a trespasser. 


II. Tuere is no need of process on an indictment 
where the defendant is present in court; but if he hay 
or secretes himself, in capital cases, or hath not, i 9g 
misdemeanors, been bound over to apps at the oe hi 
sessions, still an indictment may be preferred agant y 
his absence ; since, were he present, he could not tg 
before the grand jury against it, And, if it be fa i 
process must issue to bring him into court; for the oco 
ment cannot be tried unless he personally appears 
ing to the rule of equity in all cases, and the ex] 
sion of the 28 Edw. 3. c. 3. in capital ones, tha 
shall be put to death without being brought t 
due process of law. + ed 

No process shall regular] vars 
by his writ to apprehend a fel court, "l 
there be an indictment or matter o! 
which the writ issues, 

The proper process on an indi 
demeanor, or on a penal statute, 
which is in the nature of a summon; 
appear. And if by the return to suc 
the party hath lands in the county where 
trained, ‘then a distress infinite shall be issu 
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only prima: W or writs taken out, in the first instance, to 
compel the defendant to appear, or put in and perfect special 


time till he appears, But if the sheriff returna, 
| no lands in his bailiwick, then (upon his non 
















PROCESS, II. 


writ of capias shall issue, which commands the sheriff to 
his body, and have him at the next assizes; and if he 
Giutot be taken upon the first capias, a second and a third 
Thal issue, called an alias and a pluries capias, But on in- 
ments for treason or felony, a capias is the first process ; 
and for treason or homicide, only one shall be allowed to 
ate, or two in the case of other felonies, by 25 Edw. 3 
+ 14, though the usage is to issue only one in any felony, 
Provisions of this statute being in most cases found im- 
ticable, 2 Hale's P. C. 195. And so in the case of mis- 
eanors, it is now the usual practice for any judge of the 
pee of King’s Bench, upon certificate of an indictment 





brina fo award a writ of capias immediately, in order to 

g in the defendant, But if he absconds, and it is thought 
Koper to pursue him to an outlawry, then a greater exact- 
have $ necessary, For in such case, after the several writs 
‘the etn a regular number, according to the nature of 
he esPective crimes, without any effect, the offender shall 
‘shah tt im the exigent in order to his outlawry, that is, he 
mice’ exacted, proclaimed, or required to surrender at five 
ho “iG ; and if he be returned quinto exactus, and does 
i acpeer at the fifth exaction or requisition, then he is ad- 

Ww 











sed to be outlawed, or put out of the protection of the 
any "0 that he is incapable of taking the benefit of it in 
aac Pect, either by bringing actions or otherwise, See 
Ths ® c 10; and tit. Outlamry, HT, 
demel nishment for outlawries upon indictments for mis- 
ay p 9rS, is the same as for outlawries upon civil actions 
to which, and the previous process by writs of capias, 
feitura cas and proclamation, see title Outlawry), viz. for- 
or pi Of goods and chattels, But an outlawry in treason 
felo, eer sale 
fence A amounts to a conviction and attainder of the of- 
had bg et in the indictment, as much as if the offender 
47, eats guilty by his country. 2 Hale's P. C. 205; 
Of the 2l His life is, however, still under the protection 
i to inv, 80 that though anciently an outlawed felon was 
have caput lupinum, and might be knocked on the 
Hie 2 wolf, by any one that should meet him; because 
Ffenounced all law, he was to be dealt with as in a 
slay pp U&ture, when every one that should find him might 
him 4 ai reli 
o p 3t now, to avoid such inhumanity, it is holden 
80 ie poa to kill him wantonly or wilfully; but 
V0) is guilty of murder, unless it happens in the en- 
Jil joe apprehend him. 1 Hale's P, C, 497; Bracton, 
135. R imi 
Secutign re any Person may arrest an outlaw on a criminal 
O capia, 0 either of his own head, or by writ of warrant 
But wlagatum, in order to bring him to execution, 
Such g r 
Error, g, OUtlawry may be frequently reversed by writ of 
Hers the f may be frequently reversed by 
P proceedings therein being (as it is fit they should 
Xceed g g y 
imat oi 
` point” jy 
they illegal 





































nice and circumstantial ; and if any single 
e omitted or misconducted, the whole out- 
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PROCESS, II. 


against the offender in those counties or places where the 
eae of the inferior judges will not reach him. 2 Hale's 

. C. 210. Such writ of certiorari, when issued and de- 
livered to the inferior court for removing any record or other 
proceeding, as well upon indictment as otherwise, supersedes 
the jurisdiction of such inferior court, and makes all sub- 
sequent proceedings therein entirely erroneous and illegal, 
unless the Court of King’s Bench remands the record to the 
court below, to be there tried and determined. A certiorari 
may be granted at the instance of either the prosecutor or 
the defendant; the former as a matter of right, the latter as 
a matter of discretion; and therefore it is seldom granted to 
remove indictments from the justices of gaol delivery, or 
after issue joined, or confession of the fact, in any of the 
courts below, 4Comm. c. 24. See Certiorari. 

At this stage of prosecution also it is that indictments 
found by the grand jury against a peer must in consequence 
of a writ of certiorari be certified and transmitted into the 
court of parliament, or into that of the lord high steward of 
Great Britain; and that in places of exclusive jurisdiction, 
as the two universities, indictments must be delivered (upon 
challenge and claim of cognizance) to the courts therein es- 
tablished by charter, and confirmed by act of parliament, to 
be there respectively tried and determined. 4 Comm. c. 24. 

Prior to the 48 Geo. 3. c. 58, it was the practice for any 
judge of the Court of King's Bench, upon a certificate of 
‘any indictment found, to award a writ of capias immediately, 
in order to bring in the defendant; 4 Comm. $19; but by 
that statute it is enacted, that when any person is charged 
with any offence (not being treason or felony) for which he 
might be prosecuted by indictment or information in the 
Court of King's Bench upon affidavit thereof made, or on 
certificate of indictment or information being filed, any judge 
of the court may issue his warrant to apprehend the party, 
who shall be thereupon held to bail to answer the charge, or 
on failure of bail shall be committed; and if any person in 
custody on any such charge for want of bail, shall not plead 
within eight days after copy of the indictment or information, 
and notice to lead are delivered at the gaol, the prosecutor 
may enter the plea of not guilty, and proceed to trial; and 
the party may be convicted or acquitted as if he had actually 
appeared, By the same act the powers given by the act 
18 Geo. 3. c. 31, and 45 Geo. 3. c. 92. for executing in Scot- 
land the warrants of justices of peace in England, is extended 
to warrants issued by any judge of the Court of King’s 
Bench, as also the Courts of Great Sessions in Wales, and 
any judge of oyer and terminer, or other person having au- 
thority to issue such warrant. See also the acts 44 Geo. 3. 
c, 92., 45 Geo. 3. c, 92. and 54 Geo, 3, e. 186, as to persons 
committing an offence in one part of the United Kingdom, and 
who shall go into, reside, or be in any other part of the 
United Kingdom; and see titles Arrest, Justices, 8c. 

Obstructing the execution of lawful process, is an offence 
against public justice, of a very high and presumptuous na- 
ture, but more particularly so when it is an obstruction of 
an arrest upon criminal process. And it hath been holden, 
that the party opposing such arrest becomes thereby par- 
ticeps criminis, that is, an accessary in felony, and a principal 
in treason. 4 Comm. c. 10. p. 1 See Accessary, Arrest, 
Misdemeanor, Privilege, §c. 

PROCESSION. In cathedral and conventual churches, 
the members had their stated processions, wherein they 
walked in their most ornamental habits, with music, singin; 
hymns, and other suitable solemnity; and in every Boe 
there was a customary annual procession of the parish priest, 
the patron of the church, with the chief flag or holy banner, 
and the other parishioners, to take a cireuit round the limits 
of the parish or manor, and pray for a blessing on the fruits 
of the earth; to which we owe our present custom of per- 
ambulation, which in most places is still called processioning 
and going in procession, though we have lost the order and 
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devotion, as well as pomp and superstition of it. See Per- 
ambulation. 

PROCESSUM CONTINUANDO. A writ for the con- 
tinuance of process after the death of the chief justice or 
other justices in the commission of oyer and terminer, Reg. 
Orig. 128. 

PROCHEIN AMY, proximus amicus.] The next friend 
or next of kin to a child in his nonage, who in that respect 
is allowed to deal for the infant in the management of his 
affairs; as to be his guardian if he holds lands in soccage, 
and in the redress of any wrong done him. See West. 1. 
3 Edw. 1. c West. 2. 13 Edw. 2. st. 1. c. 15; 2 Inst. 
261; and see Infant, V. 

Prochein amy is commonly taken for guardian in soccage ; 
but otherwise ìt is he who appears in court for an infant who 
sues any action, and aids the infant in pursuit of his action ; 
for to sue, an infant may not make an attorney, but the 
court will admit the next friend of the infant plaintiff; and a 
guardian for an infant defendant, 

If no guardian is appointed by the father, &e. of an in- 
fant, the course of B. R. hath been used to allow one of the 
officers of the court to be prochein amy to the infant to sue, 
Terms de Ley; 2 Lil. Abr. 52. 

Prochein amy was never before the statute West. 1, and 
was appointed’ in case of necessity, where an infant was to 
sue his guardian, or the guardian would not sue for him. 
2 Nels. Abr, 997. 

The plaintiff infant may sue by guardian, or by prochein 
amy; and if the admission is to sue by guardian when it 
should be by.prochein amy, it will be well enough, there 
being many precedents both ways ; but if he is sued, it must 
be by guardian. Cro, Car. 86,115; Hut. 92. 

If an infant were enloigned or disturbed by his guardian 
or any other, so that he could not bring assize, his prochein 
amy should be admitted, 3 Edw. 1. e. 47. So generally, by 
13 Edw. 1. c, 15, Since these statutes, the common rule 
seems to have been that the infant shall sue by prochein amy, 
and defendant by guardian. 

To constitute a prochein amy (or guardian), the person in- 
tended, who is usually some near relation, goes with the 
infant before a judge, at his chambers; or else a petition is 
presented to the judge on behalf of the infant, stating the 
nature of the action; or if he is defendant, that he is ad- 
vised and believes he has a good defence thereto; and pray- 
ing in respect of his infancy, that the person intended may 
be assigned him as his prochein amy or guardian, to prosecute 
or defend the action, ‘This petition should be accompanied 
with an agreement, signifying the assent of the intended 
prochein amy or guardian ; and an affidavit made by some 
third person, that the petition and agreement were dul 
signed. On one or other of these grounds, the judge will 
grant his fiat, upon which a rule or order is drawn up, with 
the clerk of the rules, for the admission of the prochein amy 
or guardian; which admission is either special, to prosecute 
or defend a particular action, or general, to prosecute or de- 
fend all actions whatsoever; though it is said, that by the 
practice of the Court of King’s Bench, a special admission 
of a guardian to appear in one cause will serve for others. 
1 Stra. 304, 305, 

But this is now altered by a rule of H. T. 2 Wm. 4, which 
declares that a special admission of prochein amy or guardian 
to prosecute or defend for an infant shall not be deemed an 
authority to prosecute or defend in any but the particular 
action or actions specified. See further, Tidd’s Prac, 

PROCHEIN AVOIDANCE, A power to present a 
minister to a church when it shall become void; as where 
pne hath presented a clerk to a church, and then grants the 
next avoidance to another, &c, See Advowson, Avoidance. 

PROCLAMATION, proclamatio.] A notice publicly given 
of any thing, whereof the king thinks fit to advertise his 
subjects; and so it is used in 7 Rich. 2. ¢.6, See King, V.3. 
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The king's proclamation, reciting that it had been 1 
sented that certain outrages had been committed in 
parts of certain counties, and offering a reward for 
covery and apprehension of offenders, is admissible evi 
to prove an introductory averment in an information 
libel, that divers acts of outrage had been committed in 
parts. 4M. & 8. 532, 3 
Procramation or Counts, is used particularly in the 
ginning or calling of a court, and at the dish 
journing thereof, for the attendance of persons ani desp 
of business. 

Before a parliament was dissolved, it was ancient) 
that public proclamation was to be made, that if any P 
had any petition, he should come in and be he 

Constitut. 156. See Parliament. i 

Proclamation is made in courts baron for persons toG 
in and claim vacant copyholds, of which the tenani 
seised since the last courts; and the lord may seize & 
hold, if the heir come not in to be admitted on three ] 
clamations, &c. 1 Lev. 63. See Copyhold. y 

Proctamation or Exicents, On awarding an é 
in order to outlawry, a writ of proclamation issues 
sheriff of the county where the party dwells, to makel 
roclamations for the defendant to yield himself, or bê 
awed. See Outlawry, II 

Procramarion or A Fixx. Where any fine of lan 
passed, proclamation was solemnly made thereof in the 
of Common Pleas where levied, after engrossing M 
transcripts were also sent to the justice of assize Ai 
tices of the peace of the county in which the lands } 
be openly proclaimed there. 1 Rich, 3. e. 7. See 
Lands, V E 

Procramation or Nursaxces, Proclamation iS 
made against nuisances, and for the removal of # 
12 Rich, 2. c. 183. See Nuisance, 
ProcLAMaTIoN ov REBELLION, is a wi 
not appearing upon a subpana, or an attac! 
Chancery, is reputed and declared a rebel, if he ren 
himself by a day assigned. See Chancery, Commis 
Rebellion, ee. 

Procramariox or Rucusanrs. A proclamation W 
recusants were formerly convicted, on non-appearance 
assizes, See 29 Eliz. c6; 3Jac.1.c. 45... gh 

PRO CONFESSO. Where a bill is exhibited a 
cery, to which the defendant appears, and is afte 
contempt for not answering, the matter contained tt 
shall be taken as if it were confessed by defendant 
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For the former practice with respect to bills taxen liq, 
fesso, and the amendments introduced in it by the 
c, 36, see Equity. tom 

PROCTOR, procurator] He who undertakes. ig] 
another man’s cause in any court of civil or eccles 
for his fee: Qui aliena negotia gerenda suscepit, in jud n 


r ice tablished to represen’ he 
Proctors are officers established pi ones their 


jain their) 
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the parties who empower them (by warrant 
called a proxy) to appear for them to expl 
manage and instruct their cause, and to dem: 
2 Dom, 583. 
‘A proctor is not to act as a justice of pence: 
c, 18. See Justices of the Peace, III. | i 
For the regulations as to the admission and aci 
tors in ecclesiastical courts in England, see 
§ 8—11; in Ireland, 54 Geo. 3. c. 68: § 9-19: for pro 
The ecclesiastical court cannot entertain 8 ki an action 
fees, since they are a temporal duty, for which AA 705: S. 
be maintained in the temporal courts. 1 , Raym: ai 
1 Salk, 333; 4 Mod. 255. uri 
Procrons or THE Creray, procuratores Cony or 0 
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are chosen and appointed to appear for cat of 
collegiate churches ; as also for the common clergy 
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to sit in the convocation-house in the time of par- 





rey new parliament the king directeth his writ to the 
deg hep of each province for the summoning of all bishops, 
all the archdeacons, &c. to the convocation, and generally of 
le clergy of his province, assigning them the time and 

sce in the writ ; then the archbishop of Canterbury, on his 

it received, according to custom directs his letters to the 
p of London, as his provincial dean, first citing him pe- 
mptoril y, and then willing him to cite in like manner all the 
ps, Še, and generally all the clergy of his province, to 
Place, and against the day prefixed in the writ; but 
ote withal that one proctor be sent for every cathedral 
A egiate church, and two proctors for the body of the 
k lor clergy of cach diocese; and by virtue of these letters 
: tically sealed, the bishop of London directs his like 
tS severally to the bishop of every diocese of the pro- 
iing them in like sort, and willing them not only to 
Ih? Putalso to admonish the deans and archdeacons per- 
het, Pear ; and the cathedral and collegiate churches, 
tothe amon clergy of the diocese, to send their proctors 
ify? Wee at the day appointed ; and also willeth them to 
thao the archbishop the names of every person so warned 
ents schedule annexed to their letter certificatory ; 
ince Ghops proceed accordingly, and the cathedral and 
Rite churches, and the body of the clergy, make choice 
bishop, Peace i which being done and certified to the 
Cation, © Teturneth all at the day, Cowell, See Convo- 


ajuon SUES, A name applied to justices in eyre, 
ROC uC ules, in England, Cowell. ` > 
mey whi RATIONS, procurationes.] Certain sums of mo- 
A eh priests pay yearly to the bishop or arch- 
Proportion tone visitationis : formerly the visitor demanded a 
abroad Meat and drink Yor his refreshment, when he 
church « R to do his duty and examine the state of the 
A certai Ywards these were turned into annual payments 
Much aven sum, which is called a procuration, being so 
compte e visitor, ad procurandum cibum et potum. 
t a laints were often made of the excessive charges of 
le ions, which were prohibited by several councils 
Wherein, PA that of Clement IV, is very particular, 
Visiting Thention is made that the archdeacon of Richmond, 
horses p © diocese, travelled with one hundred and three 
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À the eaa, court cannot try 
rom it it was adjudged that, procurations are 
e same ar DON right, as tithes are, and no action will lie 
a proning goumon law ; if he had denied the quantum, 
è ion might go. Raym. 360, 






first is of ecclesiastical cogni- 
AT o last are triable at law, Mardr. 180. 
i an who hath a charge committed to 
applis, in which general signification it hath 
rae and A Vicar or lieutenant, who acts instead of 
lords æ, Which He of procurator regni, and procurator 
theft Parliament ope Public magistrate ; also proxies of 
shops are gat äre in our law books called procuratore: 
Sometimes termed procuratores ecclesiarium ; 





ANY person ; i 























See 34 & 35 | 
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and the advocates of religious houses, who were to solicit the 
interests and plead the causes of the societies, were denomi- 
nated procuratores monasterii; and from this word comes the 
common word proctor. It is likewise used for him who 
gathers the fruits of a benefice for another man; and pro- 
curacy is used in 3 Rich. 2. e. 3. for the writing or instrument 
whereby he is authorized. 

Procuratores Eccresiæ Parocuratss. The churchwar- 
dens, so called because they were to act as proxies and 
representatives of the church, for the true honour and interest 
of it, Paroch., Antiq, 562. 

PROCURATORIUM. The procuratory or instrument 
by which any person or community did constitute or delegate 
their proctor or proctors to represent them in any judicial 
court or cause. 

PROCURATORY OF RESIGNATION, A term in 
the law of Scotland, by which the vassal authorizes the fee 
to be returned to his superior, either to remain the property 
of the superior, in which case it is said to be a resignation 
ad remanentiam, or for the purpose of the superior’s giving 
out the fee to a new vassal, or to the former vassal, and a 
new series of heirs; this is termed a resignation in 
These are analogous to the surrenders of copyholds in Eng- 
land. See that title, and tit, Tenures, 

PRODES HOMINES. A title often given in our old 
books to the barons of the realm, or other military tenants, 
who were summoned to the king's council; discreti et fideles 
(probi) homines, who, according to their prudence and know- 
ledge, were to give their counsel and advice. 

PRODITORIE, treasonably.] The technical word in 
indictments for treason when indictments were in Latin, 

PROFANENESS, quasi procul a fano.) A disrespect to 
the name of God, and to things and persons consecrated to 
him, Wood's Inst. 396 

Profaneness is punishable by statute ; as for reviling the 
sacrament of the Lord’s Supper, profanely using the name of 
God in plays, &.; profaning the Lord’s Day; cursing and 
swearing, Xe, See 1 Edw. 6. c. 1; 1 Eliz. ce. 1; 8 Jac. 1. 
c. 21; 1 Car. 1. c.13 and tits, Blasphemy, Swearing, Sunday. 

PROFER, profiun, vel proferum, from the French proferer, 
i. e. producere.] The time appointed for the accounts of 
Officers in the exchequer, which was twice in the year, 51 
Hen, 3. stat, 5. 

As to the profers of sheriffs, though the certain debet of 
the sheriff could not be known before the finishing of his 
accounts ; yet it seems there was anciently an estimate made 
of what his constant charge of the annual revenue amounted 
to, according to a medium, which was paid into the exchequer 
at the return of the writ of summons of the pipe; and the 
sums so paid were called profer vicecomitis; but although 
these profers were paid, if on the conclusion of the sheriff's 
accounts, and after allowances and discharges had by him, it 
appeared that there was a surplusage, or that he was charged 
with more than he could receive, he had his profers paid or 
allowed him again, Hale's Sher. Account, 52. 

Now by the 3 & 4 Wm, 4. c. 99. § 2. it is no longer neces- 
sary for sheriffs to make or pay profers; and by § 48. their 
accounts are hereafter to be audited by the commissioners 
for auditing the public accounts, See further, tit. Sheriff. 

There is a writ de attornato vicecomitis pro profro faciendo. 
Reg. Orig. 139. And we read of profers in the 32 Hen. 8, 
c. 21, in which place profer signifies the offer and endea- 
vour to proceed in an action. See Brit. c. 285 Fleta, lib, 1, 
c. 38. 

PROFER THE HALF-MARK. To offer or tender the 
half-mark, See Half-Mark. 

PROFERT IN CURIA, [See Produces in Court.] Where 
the plaintiff in an action declares on a deed, or the defendant 
pleads a deed, he must do it with a profert in curid, to the 
end that the other party may at his own charges have a ye 
of it; and until then he is not obliged to answer it. 2 Lil. Abr. 

38G2 



































PRO 
382. And if a man pleads by virtue of an indenture, which 
is lost, on affidavit made thereof the court will compel the 
plaintiff to show the counterpart, that the defendant may 
plead thereto. Cro. Jac. 429. 

The Court of King’s Bench held, that a deed may be 
pleaded as lost by time and accident without profert; 3 7. R. 
151; or destroyed. 3 T. R. 153, n. But if it appear by 
the record that defendant had oyer of a copy only, it is error. 
3 T. R. 153, n. 

Where; in setting forth a conveyance, it was stated that a 
release was cancelled “ by the seal of the releasor being taken 
off and destroyed, or lost,” with a profert of the residue of 
the deed, the Court of Common Pleas held this to be good 
pleading. 2 K. B. 259. 

When he who is party or privy in estate or interest, or who 
justifies in the right of him who is party or privy, pleads a 
deed, notwithstanding the party privy claims but part of 
the original estate, yet he must show the original deed. But 
where a man is a stranger to a deed, and claims nothing in 
it, &c. there he may plead the patent or deed, without a pro- 
fertin curid, 10 Rep. 92, 98. 

A man may claim under a deed of uses, without showing 
it; because the deed doth not belong to him (though he 
claims by it), but to the covenantees, and he hath no means 
to obtain it; and for that it is an estate executed by the sta- 
tute of uses, so as the party is in by law, like to tenant in 
dower, or by statute, &c, who may have a rent-charge ex- 
tended, and need not show the deed. Cro. Car, 442. And 
in things executed, or estates determined, there need not be 
any profert in curid. 3 Lev. 204, 

If profert be made, nothing but the production of the deed 
will suffice. 4 East, 585. But no profert need be made of 
a deed which is only inducement to the action, 8 7. R. 571. 

No Cn or exceptions shall be taken for want of a 
profert in curid ; but the court shall give judgment according 
to the very right of the cause, without regarding any such 
omission and defect, except the same be specially and parti- 
cularly set down, and shown for cause of demurrer. 4 & 5 
Ann, c. 16. See Amendment; and also Deed, 1V,; Monstrans 
de Fait ; Oyer, &. 

PROFESSION, professio.] Was used particularly for the 
entering into any religious order, &c. This entering into 
religion, whereby a man was shut up from all the common 
offices of life, was termed a civil death. See 1 Comm. 182. 

PROFITS. A devise of the profits of lands is a devise 
of the land itself. Dyer, 210. 

A husband deviseth the profits of his lands to his.wife 
until his son came of age ; this was held to be a devise of the 
lands until that time; though if the lands were devised to 
the son, and that his mother should take the profits of it 
until he came of age, &c., this would give the mother only 
an authority, not an interest. 2 Leon. 221. 

By devise of profits the lands usually pass, unless there 
are other words to show the intention of the testator to be 
otherwise. Moor, 753, 758; 2 Nels. Abr, 1051. See Wills. 

Prorirs of Cours, The profits arising from the king’s 
ordinary courts of justice make a branch of his revenue. 
And these consist not only in fines imposed upon offenders, 
forfeitures of recognizances and amercements levied on de- 
faulters ; but also in certain fees due to the crown in a variety 
of legal matters; as for setting the great seal to charters, 
original writs, and other forensic proceedings, and for per- 


mitting fines to he levied of lands, in order to bar entails, or | 


otherwise to insure titles. As none of these can be done 
without the immediate intervention of the king, by himself 
or his officers, the law allows him certain perquisites and 
profits as a recompense for the trouble he undertakes for the 
public. ‘These in process of time have been almost all granted 
out to private persons, or else appropriated to certain parti- 
cular uses. So that, though our law proceedings are still 
loaded with their payment, very little of them is now returned 







































PROHIBITION, 


into the king’s exchequer, for part of whose royal 
tenance they were originally intended. All future g 
them, however, by the 1 Ann. st. 2, c. 7. are to endure 
no longer time than the life of the prince who grants th 


4 Comm. c. 8. p. 289. 


PROHIBITION, 


Promsirio.] A writ to forbid any court to proceed in 
any cause there depending, on suggestion that the 
zance thereof belongeth not to the court. F. N. B. 39. Bi 
is now most usually taken for that writ which lieth for on 
who is impleaded in the court-christian, for a cause be 
ing to the temporal jurisdiction, or the conusance of 
king's court: whereby as well the party and his counsel 
as the judge himself, and the registrar, are forbidden to p! 
ceed any further in that cause, Cowell. 
The writ of prohibition is the remedy provided by, 
common law, against the encroachment of jurisdict 
where one is called coram non judice, to answer in a © 
that has no legal cognizance of a cause; which is enume 
by Blackstone among the grievances cognizable by the cout 
of common law. See 3 Comm. cap. 7. a 
As all external jurisdiction, whether ecclesiastical or © 
is derived from the crown, and the administration of} 
is committed to a variety of courts; hence it hath been 
care of the crown, that these courts keep within the 
and bounds of the several jurisdictions prescribed them}, 
this purpose the writ of prohibition was framed; Wh 
issues out of the superior court of common law to restt 
inferior courts, whether such courts be temporal, ecclesiat 
cal, maritime, military, &c. on a suggestion that the COBY 
ance of the matter belongs not to such courts, and mM 
they exceed their jurisdiction, the officer who executes 
sentence, and in some case the judge who gives it, at 
nishable in such superior courts, sometimes at the 
king, sometimes at the suit of the party, sometimes ât 
suit of both, according to the variety of the case. st} 
601; F. N. B. 40; 12 Co, 6; 1 And, 279; 2 Jom tE 
oe 
jaw 







































Skin. 628. 

The reason of prohibitions in general is, that they 
serve the right of he king’s crown and courts, and tl 
of the subject; that it is the wisdom and policy of thé 
to suppose both best preserved when every thing runs 
right channel, according to the original jurisdiction © 
s by the same reason that one might be 
encroach, another might; which would produce no! 
confusion in the administration of justice. Show. Par. 
So that prohibitions do not import that the eccle! 
or the inferior temporal courts are alia than the 
courts, but signify that the cause is drawn ad aliu 
than it ought to be; therefore it is always said 
hibitions, the court ecclesiastical or temporal to 
is awarded,) that the cause is drawn ad aliud examen 
coronam et dignitatem regiam, 2 Inst. 602; 1 Roll. Rep- 
3 Bulst. 120; Palm. 297, id Court 

A prohibition is a writ issuing properly out of tho ip 
of King’s Bench, being the king's prerogative writ; gi 
the furtherance of justice, it may now also be had, 
cases, out of the courts of Chancery, Common, d 
Exchequer; see post, I, Tt is directed to the judge mia 
parties of a suit in any inferior court, commanding Son that 
cease from the prosecution thereof, upon a sug oOo ji 
either the cause originally, or some col lateral matt f 
therein, does not belong to that jurisdiction, bt 
nizance of some other court. This writ may issi a 
inferior courts of common law; as to the co ied Jotter 
counties palatine or principality of Wales, (but Wa or ote 
courts are now abolished,) if they hold plea of lerss ¢o 
matters not lying within their respective franc! apt to 
county courts, or courts baron, where they atte! direc! 
plea of any matter of the value of 40s. ; or it may 























PROHIBITION, I.. 


to the courts christian, the university courts, the court of 
ry: or the Court of Admiralty, where they concern 
themselves with any matter not within their jurisdiction; as 
if the first should attempt to try the validity of a custom 
Pleaded, or the latter a contract made, or to be executed, 
a this kingdom. Or if, in handling of matters clearly 
tahin their cognizance, they transgress the bounds prescribed 
them by the laws of England; as where they require two 
Witnesses “to prove the payment of a legacy, a release of 
» or the like; in such cases also a prohibition will be 
®warded, _ For as the fact of signing a release or of actual 
payment is not properly a EP, question, but only al- 
ga to be decided in those courts, because incident or 
dieti sary to some original question clearly within their juris- 
2M, it ought, therefore, where the two laws differ, to be 
‘ded, not according to the spiritual, but the temporal law ; 
he same question might be determined different ways, 
imarding to the court in which the suit is depending ; an 
entaeb ety, which no wise government can or ought to 
Andie, and which is therefore a ground of prohibition, 
if either the judge or the party shall proceed after such 
Pip On, an attachment may be had against them, to 
them for the contempt, at the discretion of the court 
the awarded it; and an action will lie against them, to repair 
Send injured in damages. 3 Comm. c. 7. p. 112, 113. 
ecek „ong as the idea continued among the clergy, that the 
“slastical state was wholly independent of the civil, great 
Seles were constantly maintained between the temporal 
and the spiritual, concerning the writs of prohibition, 











Í 1. What Courts may grant a Prohibition : and whether 





the granting it be discretionary, or ex debito 
1 ustitise, 
l + Who have a right to, and may demand, and join in a 
m Prohibition. 


Of the Manner of obtaining a Prohibition; and the 
1y. Decision of the Court thereon. 
n what Cases it may be granted to inferior Temporal 
y, z, Courts or Jurisdictions; and at what Time. 
‘h „vhat Cases to the Spiritual Courts; and at what 
1 Time. 











tey 
jor 
Court op ‘p aard a prohibition; in this the power of the 
Common ting + has never been doubte 
Also ge’ court in the kingdom, 
Which „Pe, Court of Chancery may a 
Writ jg A7 issue as well in vacation as in term time, but such 
8; 4 7,feturmable into B. R. or C. B. 
« Hone ous) Ps Wms, 43, 476. 

j İurisdie i e sued in an inferior court for a matter out of the 
from one mthe defendant may either have a prohibition 
În regang ofthe common law courts of Westminster Hall; or 

Bard this 


AY is open May happen in vacation, when only the Chan- 
then it qa be may move that court for a prohibition; but 
Hisdiction, ab peat by oath, that the fact did arise out of the 

ich wag pond that the defendant, tendered a foreign plea, 
Sut of Char seds and if a prohibition has been granted 


Tetding oe improvide, and without these circumstances 
itm. Pree court will grant a supersedeas thereto. 
the 


Jurisdiction of the Court of C. B. is founded on 





PROHIBITION, I. 


original writs issuing out of Chancery, it hath been doubted, 
whether this court could, without writ or plea depending, 
award a prohibition; but this point has been determined, 
viz. that this court may on a suggestion grant prohibitions, 
to keep as well temporal as ecclesiastical courts within their 
jurisdiction, and that without any original writ or plea de- 
pending; the common law being, in these cases, a prohibi- 
tion of itself, and standing instead of an original. Bro. Pro- 
hibition, pl. 6; Noy, 153; 12 Co. 58, 108; Bro, Consulta- 
tion, pl. 3; 4 Inst. 99; 2 Brownl, 17. 

Accordingly it hath been adjudged, that a prohibition 
ought to be granted by C. B. to the court of delegates, for 
suing there to avoid the institution of a clerk to a church in 
Lancashire, after induction; though the guare impedit for the 
church could not be brought in C. B., but only in the county 
of Lancaster; because the title of the advowson was not 
questioned by this prohibition, but the intrusion on the 
common law, of which this court has special care. Moor, 
861; 2 Roll, Abr. 317; Hob. 15. 

Formerly as to the courts of B. R. and C. B. this differ- 
ence was made, That in the first of those courts a prohibi- 
tion might be awarded on a bare surmise, without any sug- 
gestion on record; and such writ was only in nature of a 
commission prohibitory, which was discontinued by demise 
of the king; but that as to a prohibition issuing out of C. B. 
the suggestion must have been on record, therefore was con- 
sidered as the suit of the party, and in which he might have 
been nonsuited, and was not discontinued by demise of the 
king. Noy, 77; Palm. 422; Latch. 114. Yet, if insisted 
on, a prohibition could not be moved for in B. R. till the 
suggestion were entered on the roll. And indeed it was the 
constant practice to enter the suggestion on the roll, and to 
leave a copy thereof with the clerk of the papers previous to 
the motion. 1 Salk, 186, But now see the recent statute, 1 
Wm. 4. c. 21, post. 

The Court of C. B. has no power to issue an original writ 
of prohibition to restrain a bishop from committing waste in 
the possessions of his see: at least at the suit of an unin- 
terested person, Query, if any court of common law has 
that power: and if the Court of Chancery has not? 1 Bos. 
§ Pul. 105. 

If the king's farmer, or copyholder of the king's manor, 
be sued in the ecclesiastical court for tithes, on a suggestion 
in the Court of Exchequer that he prescribes to pay a certain 
modus in lieu of tithes, he shall have a prohibition, and such 
modus shall be tried there. Palm. 523—5; Lane, 39; 1 
Roll, Abr. 539. 

It is laid down, that though a surmise be a matter of fact, 
and triable by a jury, yet it is in the discretion of the court 
to deny a prohibition, when it appears to them that the sur- 
mise is not true. Hob, 67. 

But it hath been held, that awarding a prohibition is a 
matter discretionary; that is, from the circumstances of the 
case, the superior courts are at liberty to exercise a legal 
discretion therein; but not an arbitrary one in refusing pro- 
hibition, where in such like cases they have been granted, or 
where by law they ought to be granted. Winch, 78. 

It hath been determined in the House of Lords, that no 
writ of error will lie on the refusal of a prohibition; but 
when a consultation is awarded, it is within an ideo conside- 
ratum est, and then a writ of error will lie, 1 Ld. Raym. 
545. 

If the master ofa ship sues in the Admiralty for his wages, 
and a prohibition is moved for, on a suggestion that the 
contract was made on land, und the court is of opinion that 
a prohibition ought to be granted; in this case they will not 
compel the party to find special bail to the action in the 
court above, Salk. 33; Carth. 518; Cum. 74; 1 Ld, Raym. 
576. 

If there is judgment against a simonist, who by the assent 
of parties is to continue for a certain time on the benefice, 





























PROHIBITION, H. 


and who at the expiration of the time refuses to remove, but 
commits waste, a prohibition to stay waste may be had by 
the patron, incumbent, or any other person, because that is 
the king’s writ; and any one may pray prohibition for the 
king, and it is AESA ex debito justitiæ, and not in the 
discretion of the court. 1 Sid. 65; Hob, 247. 


IL Tur king may sue for a prohibition, though the plea 
in the spiritual court be between two common persons; 
because the suit is in derogation of his crown and dignity. 
F. N. B. 40. 

If the ecclesiastical court hold plea of any matter which 
belongs not to their jurisdiction, it has been already stated, 
that, on information thereof to the king’s courts, a prohibi- 
tion will issue. 2 Inst. 607. And if a man libels in the 
spiritual court for a matter which does not appertain to that 
court, but to the common law, as a matter of frank tene- 
ment; yet he himself, against his own suit, may pray a pro- 
hibition, and have it. 2 Roll. Abr, 312; 1 Leon. 180; 
Goulds. 149; 12 Co. 56. 

So, where the plaintiff in the spiritual court brought a 
prohibition to stay his own suit there, for that he suing for 
tithes by virtue of a lease made by the vicar of A. for three 
years, the defendant claimed to be discharged of tithes b; 
a former lease and composition by deed; and in this case it 
was held, that the plaintiff himself may have a prohibition to 
stay the suit; for the ecclesiastical judges are not to meddle 
with the trial of leases or real contracts, though they have 
jutisdition of the original cause, (viz. the tithes); for the 
lease is in the realty, and is not merely accidental; and it 
makes no difference, that the plaintiff brings prohibition to 
stay his own suit; for if the temporal court has knowledge 
by any means, that the spiritual court meddles with temporal 
trials, a prohibition ought to be awarded. Cro, Jac. 851; 2 
Bulst. 283; Litt. Rep. 20. 

If a vicar sues a parishioner for tithes in the spiritual 
court, and the parson appropriate appears there pro interesse 
suo, and prays a prohibition, it shall be granted, 2 Roll. Abr. 
812; Cro. Lliz. 251; Keilw. 110. 

If lessee for years is sued in the spiritual court for tithes, 
he in reversion may have a prohibition, Moor, 915; Cro, 
Eliz. 55. 

But no man is entitled to a prohibition, unless he is in 
danger of being injured by some suit actually depending ; 
therefore, on a petition to the archbishop, or other eccles 
astical judge, no prohibition lies, March, 22, 45. A prohi- 
bition quia timet does not lie. Allen, 56. 

And a defendant, cited in the ecclesiastical court, must 
appear before he can apply for a prohibition, 2D. P, C. 
528. 





If several libels are exhibited against A, and B. in a matter 
in which the court hath not conusance, A. and B. cannot join 
in a prohibition; so if the griefs be several, as some books 
say. Noy, 131; 1 Leon, 286; Cro. Car. 129. 

But where the vicar of A. libelled several persons seve- 
rally for tithes, who joined in a prohibition, suggesting a 
modus; though the court held in this case that the prohibition 
was not regularly brought, being in all their names, when 
there were several libels; yet inasmuch as this was on a 
custom, and matter triable at common law, in which the 
ecclesiastical court was properly prohibited, though not in 
exact form, they refused to award a consultation; but directed 
that the parties should put in several declarations, as if there 
had been several prohibitions. Yelv. 128, 129; Omen, 13. 

So if A, libels against B. and C. for defamation, and the 
sue a prohibition, they shall join in attachment on it; and it 
is no objection to say, that the defamation was several. 1 Ld. 
Ran: 127; and see 1 Vent. 266; Raym. 425; Comb. 448. 

here two or more are allowed to join in a prohibition, and 
one dies, the writ shall not abate; because nothing is to be 
recovered; they are only to be discharged, Owen, 13, 







PROHIBITION, II. 


Ill. Tue party aggrieved in the court below aj 
the superior court, setting forth the nature and c; 
complaint, in being drawn ad aliud examen, by a jurisd 
or manner of process disallowed by the laws of the king 
upon which, if the matter alleged appears to the court 
sufficient, the writ of prohibition immediately issues; © 
manding the judge not to hold, and the party not to pre 
cute, the plea. ae 

But sometimes the point may be too nice and doubtful i 
be decided merely upon a motion: and then, for the mi 
solemn determination of the question, the party applying 
the prohibition is directed by the court to declare in p 
bition; that is, to prosecute an action, by filing a declat 
against the other, upon a supposition or fiction (which is 
traversable) that he has proceeded in the suit below, not 
standing the writ of prohibition. And if, upon demurrer! 
argument, the court shall finally be of opinion, that th 
suggested is a good and sufficient ground of prohil 
point of law, then judgment with nominal damages sh 
given for the party complaining, and the defendant, 
the inferior court, shall be prohibited from proceeding i 
farther. On the other hand, if the superior court shall # 
it no competent ground for restraining the inferior 
tion, then judgment shall be given against him who 
for the prohibition in the court above, and a writ of coni 
tion shall be awarded ; so called, because, upon delib 
and consultation had, the judges find the prohibition 
ill-founded, and therefore by this writ they return the 
to its original jurisdiction, to be there determined, 
inferior court, 3 Comm. c. 7; 2 H. Black. Rep. 533: n 

Formerly it was necessary to file a suggestion on Yê 
setting forth the ground for prohibition, and to alleg 
tempt in a declaration in prohibition filed before writ 
but now by the 1 Wm. 4, c. 21. it is not necessary to Ma 
such suggestion, but the application may be made on 5 
davits only; and in case the party applying shall be di 
to declare in prohibition, before writ issued, such dei 
shall be expressed to be on behalf of the party only, a 
as heretofore on behalf of the party and of his majesty i 
shall contain and set forth in a concise manner so mi 
of the proceeding in the court below as may be necess 
show the ground of the application, without alle 
delivery of a writ or any contempt; and shall conelit jg 
praying, that a writ of prohibition may issue; to which 
claration the party defendant may demur or plead su 
ters, by way of traverse or otherwise, as may be pre? 
show that the writ ought not to issue, and conclude by P' 
that such writ may not issue; and judgment shall be 
that the writ of prohibition do or do not issue, as just 
require: and the party in whose favour judgment Sl 
given, whether on nonsuit, verdict, demurrer, or other 
shall be entitled to the costs attending the application 
subsequent proceedings, and have ieee to recov" 
same: and in case a verdict shall 








































be given for the PY 
plaintiff’ in such declaration, it shall be lawful for thea 
assess damages, for which judgment shall also be given fint 
such assessment shall not be necessary to entitle the PHa 
to costs. § 1. pie t 
It has been held, that the above act does not or io 
King’s Bench, where a party has declared in prohibit 
succeeded, to grant him his costs incurred in the ece’® 
court. 5 B. § Ad. 458, 

Leave to declare in prohibition will be granted only 
the court inclines to prohibit, not when it inclines “The 
trary. 1 Black, Rep. 81; Doug. 620. (528). 
applying for a prohibition has no right to insist on d 
when the court is satisfied that his application is niono 
but the defendant in prohibition may, when the opinion ii 
court is against him, 1 Burr. 198. 3 

Even in ordinary cases, the writ of prohibi 





lutely final and conclusive. For, though the 


























PROHIBITION, III. 


per one in point of law for granting the prohibition, yet, 
W the fact that gave rise to it be afterwards falsified, the 
‘cause shall be remanded to the prior jurisdiction. If, for 
poe a custom be pleaded in the spiritual court, a proh 
i ought to go, because that court has no authority to try 
iy ut if the fact of such a custom be brought to a com- 
Per ie trial, and be there found false, a writ of consultation 
Mil be granted. For this purpose the party prohibited may 
aa the prohibition, and take a declaration, (which 
pon always pursue the suggestion,) and so plead to issue 
on tg denying the contempt, and traversing the custom 
php Which the prohibition was grounded: and, if that issue 


aoe for the defendant, he shall then have a writ of con- 


ion, 

4 feast of consultation may also be, and is frequently, 
i by the court without any action brought; when, after 

mt anotion: issued, upon more mature consideration the 

are of opinion that the matter suggested is not a good 


E piicient ground to stop the proceedings below. 3 


pace the matter suggested for a prohibition appears on 


fetior co f the libel to be out of the jurisdiction of the in- 
insisted. urt, an affidavit of the truth of the suggestion is never 
orig out Tf it does not appear on the face of the libel, 
fhee of Hohibition is moved for, for more than appears on the 
de an any libel to be out of their jurisdiction, there ought to 
k davit. 2 Salk. 549; 1 P. Wms. 65. 477 ; Andr, 304. 
i rule to show cause why a prohibition should not be 
ichfiela 2 stay a suit in the court of the Archdeacon of 
e Eoi Against one for not going to church, nor receiving 
Blix, Rae thrice a year, on suggestion of the statute of 
aoe! Toleration Act, and then qualifying himself within 
fused ¢,’04 alleging, that he pleaded it below, and they re- 
Was falso, receive his plea; cause was shown that this fact 
Waliffed p04 that the plaintiff was not a dissenter, nor had 
` i ed h 


ae hitele ut supra, and that there was no affidavit of 


























the plaintiff; by which means any igh 
e i's y person might 
of theis suggest a false PATIRTI spiritual court 
Mane ge utiliction s which the court admitted, and, for 

gy4, % sch affidavit, the rule was discharged. 1 Ld. Raym. 





Tt 
Which Met to an inferior jurisdiction be properly tendered, 
tion, yo tefuse, though this be a good cause for a prohi- 
20; yet an affidavit must be made of the refusal, Shin. 
ard, 4065 3 Keh, 217. 
ion was made 
London, 





made for a prohibition to the ecclesiastical 
modon, for calling a woman whore, on a suggestion 
it ee actionable there by the custom of the 
k ie court would not grant a prohibition without 
ndon, ag Cet if any such words were spoken, it was in 
n a libel for elsewhere, 4 Mod. 36 
lefendan o cling the plaintiff old thief and old whore, 
Ea snggested for a prohibition, that if any such 
eatin kM they were spoken at the same time; but 
illy ey os held ill, because the words ought to have 
ag ohfessed. 1 Vent. 10, 
Ladi a A t Oe That, in cases of suits 
court for tithes, any party suing for an 
ing nd dore any prohibition gioudiba asta stout 
tame court, wher, tO the hands of some of the judges of the 
ue y of aes such party demanded prohibition, the very 
Thing then’, Ubel depending in the ecclesiastical court, 
eribed v atter where the party demandeth prohibition, 
eli ane hand of the same party; and under the 
emt should be written the suggestion wherefore 
anded the prohibition. 
so far as is related to prohibition, was 
ition ie 4 c 21, § 2. 
notion a ngaat to be granted the last day of term; 
suing deme e may be obtained to stay proceedings till 
» Latch. 7; 3 Roll. Rep. 456. 
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PROHIBITION, IV. 


By 50 E. 3. c. 4, no prohibition shall go after a consulta- 
tion, unless the libel be enlarged or otherwise changed. 
‘And therefore, regularly, where a consultation is awarded 
upon the merits, the party shall not have another prohibition 
on the same suggestion. But if a consultation is awarded 
for want of form in the suggestion or proceeding thereon, 
another prohibition may be allowed; or if a consultation 
goes for a collateral matter, as if the plaintiff is nonsuited. 
So if a consultation goes, and the party against whom it is 
granted, appeals, the appellee may have a prohibition, though 
the appellants cannot. So, if after consultation the plaintiff 
pleads the same matter (which was suggested and found 
against him at common law) in the spiritual court, which is 
accepted, and proceeds there for trial, the former defendant 
may have a new prohibition, See Com, Dig. tit. Prohibition, 
(K: 3.) 

The common form of a prohibition runs thus : 

Gora, &e. To A. B. &e. Greeting, We prohibit you, 
that you hold not plea in the Court, Sc. of, Sc. whereof C. D. 
complains that È. F. draws him into plea before you, Ses 
And to the party himself; We prohibit or forbid you E. F. 
that you follow not the plea in the Court of, Sc. whereof C. D, 
complains that you draw him into the Court, $e. 


IV. A rronmrmox doth lie as well to a temporal court 
as to the spiritual court, of admiralty, or other court, whose 
proceedings are different from those in the superior courts of 
common law, if such temporal court exceed the bounds of 
its jurisdiction, or take cognizance of matters not arising 
within its jurisdiction, F. N. B. 45; 2 Inst. 229, 243, 601; 
2 Roll. Rep. 379; 1 Roll. Rep. 252; 2 H, Blackst, 100, 107, 
533; 6 Parl. Cases, (8vo.) 203. 

‘A prohibition lies to a court of appeal, where it appears 
they have no jurisdiction over the subject, even after they 
have remitted the suit to the court below, and awarded costs 
against the appellant, and though the party applying for the 
prohibition be the appellant, 1 Term Rep.552. See post, V. 
and Com. Dig. tit. Prohibition, D. as to the time when a pro- 
hibition shall be granted. 

f trespass vi el armis be brought into the county court, a 
prohibition lies for the plaintiff. F. N. B. 47. 

So if one sueth another in a court-baron or other court, 
which is not a court of record, for charters concerning inhe- 
ritance or freehold, he shall have a prohibition, F. N. B. 47. 

A person having obtained judgment in B. R. for his debt 
and damages, brought action for recovery of them against 
the bail in the court of the Tower of London, in which action 
the party was taken on a capias, and was rescued, after which 
the plaintiff brought his action on the case in that court for 
the rescue; and all this appearing to the court of B. R. they 
granted a prohibition, 1 Roll, Rep. 54. 

So where an action of debt was brought in the Marshalsea 
on a judgment in B. R. a prohibition was granted, 2 Salk. 
439, 

‘A suit was surmised to be before the lord president of the 
marches, for an office, between the grantee of the lord pre- 
sident and a stranger, wherein the only question would be, 
whether the grant of that office belonged to the lord president; , 
and because in this case he would be as it were both judge 
and party, a prohibition was granted. 1 Keb, 648, 

If there be one entire contract above 40s. and a man sues 
for it in a court-baron, severing it into small sums under 40s, 
a prohibition shall be granted, because this is done to defraud 
the court of the king, 19 Hen. 6. 54; 2 Roll. Abr. 280; 
F. N. B. 46. 

An action was brought in the hundred court for 40s. in 
which the plaintiff confessed that he was satisfied one shilling, 
which being done with an intent to give that court jurisdi 
tion, and to defraud the superior courts, a prohibition was 
granted, Palm. 564, 
















































PROHIBITION, IV. 


If there be several contracts between A. and B. at several 
times for divers sums, each under 40s., but amounting in the 
whole to a sum sufficient to entitle the superior court to a 
jurisdiction, they shall be sued for in such superior, and not 
in an inferior court, which is not of record. 1 Vent. 65. 

So in a prohibition to the court of the Honour of Eye, 
where the case was, one contracted with another for divers 
parcels of malt, the money to be paid for each parcel being 
under 40s. he levied divers plaints thereupon in the said 
court, wherefore the court of K. B. granted a prohibition : 
because though there be several contracts, yet as the plaintiff 
might have joined them all in one action, he ought to have 
so done, and sued in B. R., and not put the defendant to 
unnecessary vexation, any more than he can split an entire 
debt into divers, to give the inferior court jurisdiction in 
fraudem legis, 1 Vent. 73; 2 Keb. 617; 1 Show. 11, 

It is laid down by Coke, and admitted in a variety of cases, 
that no inferior court can hold plea of any transitory action, if 
not made within the jurisdiction, and that the cause of action 
must be alleged to arise within such jurisdiction. 2 Inst. 231; 
1 Saund. 74; 2 Jon. 230; 1 Show. 10; and see County Court, 
Courts. 

‘Therefore, in an action on a promise in an inferior court, 
not only the promise, but the consideration must be alleged 
to arise within the inferior jurisdiction, and must be so proved 
on the trial. 1 Roll, Abr. 545. 

But if the plaintiff had shown that the money had been 
lent within the jurisdiction of the court, or if it had been 
for goods there sold, the plaintiff would have had no need 
to say that the defendant assumed to pay within the juris- 
diction ; because the law creates the promise on the creation 
of the debt, which debt being within the jurisdiction, the 
promise shall be intended there also. Ld. Raym. 211. 

In all cases where inferior courts assume a jurisdiction, or 
hold plea of a matter not arising within their limits, the party 
hath his remedy, and may stay their proceedings by prohibi- 
tion ; but such prohibition can only regularly be obtained by 
its appearing, on oath made, that the fact did arise out of the 
jurisdiction, and that the defendant tendered a foreign plea, 
which was refused, 6 Mod. 146; Carth. 402; 1 Salk. 201; 
1 P. Wms. 476. 

In the case of Mendyke v. Stint it was greatly insisted 
upon, that though the party neglected to plead to the juris- 
diction, yet the matter arising out of the inferior jurisdiction, 
the superior courts ought to grant a prohibition ; for other- 
wise the parties, their conia and attornies, would give a 
jurisdiction to inferior courts which they were not entitled to 
by law; but it was otherwise adjudged, and it seems to be 
now agreed, that after admitting the jurisdiction, or after 
imparlance, the party cannot enii for a prohibition. 2 Mod. 
271. 

But these things were agreed by the court, 

If any matter appears in the declaration, which showeth 
that the cause of action did not arise within the jurisdiction, 
there a prohibition may be granted at any time. If the sub- 
ject matter in the declaration be not proper for the j 
and determination of such court, there also a prohibition may 
be granted at any time. If the defendant, who intended to 
plead to the jurisdiction, is prevented by any artifice, as by 
giving a short day, or by the attorney’s refusing to plead it, 
&e. or if his plea be not accepted, or is overruled; in all 
these cases a prohibition likewise will lie at any time, 2 Mod. 

73. 

A motion was made for a prohibition, to be directed to the 
sheriff’s court in Bristol, on suggestion that causes of action 
arising out of the jurisdiction of the sheriff's court ought 
not to be sued there ; and this motion was made in behalf 
of a defendant in an action, before he had appeared, to stay 
the proceedings in the court, who proceeded to attach his 
goods in the hands of a garnishee; and the motion was op- 
posed, because the defendant could not pray a prohibition 





















a man shall not plead to the juri a 
but if the original cause of action arose out of the jwi 

of the court, the garnishee may plead it; and of that op! 
was Hale, Ch. J.; but if it was debt on a simple cont 
it is attachable where the person of the debtor is. 1/ 
Raym. 346. 

o, where a prohibition was moved for to the court of th 
sheriffs of London to stay proceeding, where they attach 
the debt of the garnishees, because it arose out of the J 
diction, it was Senied, because the debt was on in 
tract, which follows the person of the debtor. 

347. 3 
Queere, whether the Court of King’s Bench can direct A 
prohibition to the lord chancellor sitting in bankruptcy 
$ B. § A. 123, ie 
Where the lord chancellor has jurisdiction generally, 
King’s Bench has no authority to revise his order. ~ 
When the spiritual court incidentally determines any mattot 
‘of common law cognizance, such as the construction of an A 
of parliament otherwise than as the common law requiri 
probibition lies after sentence ; although the objection do: 
appear on the face of the libel, but is collected from 9. 
whole of the proceedings in the spiritual court, 3 Last 
5 East, 345. 

































V. Tie general grounds for a prohibition to the aol g 
siastical courts, are either a defect of jurisdiction, or a deled 
in the mode of trial. If any fact be pleaded in the Sai 
below, and the parties are at issue, the court has no jur the 
tion to try it, because it cannot proceed according . ty 
rules of the common law; and in such case a prohibi 
lies. Or where the spiritual court has no original ju) 
tion, a prohibition may be granted, even after sentence 
where it has jurisdiction, and gives a wrong judgments t ge 
the subject of appeal, and not of prohibition. 2 erm Re 
4, But when a prohibition is granted after sentences A 
want of jurisdiction must appear upon the face of © ° fern 
ceedings of the spiritual court, Ibid. Comp. 4225 # 
Rap. 382, pel that 
n all cases where it appears on the face of the libè ign 
the spiritual court, &c. have not a jurisdiction, a probil 
may be awarded, and is grantable as well after as 
sentence ; for the king’s superior courts have a supe! 
ency over all inferior jurisdictions, and are to take 
they keep within their due bounds, 2 Znst. 6025 
Abr. 319; Noy, 137; 1 Sid. 65 ; Cro, Eliz. 5715 
907 ; Skin. 299; Carth. 463; March, 153; 2 Roll. Rep. 
Comb. 356. We 
But where the court has a natural jurisdiction < Pr 
thing, but is restrained by some statute, as by 23 H. Acme 
for not citing out of the diocese, there the party MH iuris 
before sentence; for after pleading and admitting the Fant 
diction of the court below, it would be hard and incon’ Cro 
to grant a prohibition, See the authorities sup? 
Car. 97 ; 2 Show. 145 ; Vent, 61; 6 Mod. 26237 g 
Godb, 163, 248; 5 Mod. 341; Hetl, 19; 12 Co. Ti 5, 
543, rendan! 
‘On a motion for probibition the case was, the dti daai 
libelled in the spiritual court for tithes of faggot ign was 
loppings of trees, and the suggestion for a proni “bet reed 
that these loppings were cut from the stumps of timber shat 
above the growth of twenty years; and it wi 
sentence was given in the spiritual court, th 
tiff comes here too late to have a prohibition} 
the sentence will not hinder having a pro! 
case, but in the case of prohibitions groun' 
c. 9. for citing out of the diocese; but becat: 
had not pleaded this matter in the spiritual court, 
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PROHIBITION, V. 








the prohibition, because the spiritual court has a general, ju- 
Nsdiction of tithes; and if any special matter deprives them 
their jurisdiction, it must be pleaded there ; and if it had 
hed ' pleaded there, and issue joined on it, and on the trial it 
ith een found not to be silva cædua, it had been well; but 
ey had refused to admit the plea, a prohibition should 
fave been granted, 2 Ld. Raym. 835. 
coug? medy be given in any case by statute in a temporal 
ii Tt, a prohibition lies to the spiritual court, if a suit be 
ere, though the matter be of a spiritual nature; except 
bs ere the jurisdiction of the spiritual court is saved by he 
T statute, 1 Inst. 96 b. 
aeb, one sues another in the spiritual court for a chattel or 
» the defendant shall have a prohibition. So if he sues 
ss. F. N.B. 40. 
iritual courts take on them to try the boundaries 
» a prohibition lies. 2 Roll. Abr. 291; 7 Co. 
Keb, ee ep, 332; Cro. Eliz. 228; 2 Leon. 829; 3 
thereogp l S P because the prescription is the ground 
come ja the bounds of two vills lying in the same parish 
for auek Question in the spiritual court, no prohibition lies ; 
eeh bounds are triable in the ecclesiastical court, though 
Than parishes are not. 1 Lev. 78. 
that th Mt be by a parson for tithes, and the defendant plead 
ee Place where, is in another parish, a prohibition lies ; 
diction, (hey meddle with that which is out of their juris- 
and thy, ough the original thing be of their cognizance, 
Noy, 14S in obliquely. 2 Roll. Abr. 282 ; 1 Show. 10; 


the paete be a suit for tithes in the ecclesiastical court, and 
but ery Pleads that the party who sues is not incumbent, 
ofthe tt S. is; and this plea, because it goes to the righi 
nying qhaimbency, is rejected, a prohibition lies; for by de- 
tithes, on int this liberty he might be twice charged for 
«So if th ro, Eliz, 228; 3 Leon. 265. 

institution. Vice ofa parish libels against another to avoid his 
hapel of ¢° the church of D., which he supposes to be a 
nt suggeg Sè appertaining to his vicarage, and the defend- 
Case; g8ests that D, is a parish of itself, and not a chapel of 
bounds Prohibition will be granted, for they shall not try the 

o if iene Parish. 2 Roll. Abr. 261. 

Church ae question be in the court-christian, whether a 
Tie, Tig, P**0chial church or chapel of ease, a prohibition 





e at 
church ecclesiastical courts 






ave cognizance of toa 





way 





Proceed for not repairing such way the parties may be 
se Against in the spiritual court. March, 45. 


0, 
k the r op bitson is prevented from carrying away his tithe 
i eeleg PPS up the usual way, he may have his remedy in 
Le, 1g, stical court, grounded on the statute 2 § 3 Ed. 
But ip itt 67; 1 Jon, 230, 
bs Ne question be, whether he is to have one way or 
Whether such a way be a highway or not; this 
tied in the spiritual court. March, 15; 1 Bulst. 
+ Abr. 287, 
for a way to the 
laim to appertain to all the parishioners 
oa Prohib ion shall be granted ; for this right 
è on the prescription, is to be tried in the tem- 
alf Ca, ® Roll, Bie: 11, 287, 
tig Mmencod admitted, instituted, and inducted, and a suit 
one Supposi in the ecclesiastical court to avoid the insti- 
izane, yor Spit, Dot valid ; though the thing be of their 
Bives a 4c because the induction, which is temporal, 
W15, Data, tight, may depend on it, a prohibition lie 
The oll, bite 1 Bulst. 179; Litt, Rep. 165: Poph. 
$ create ten + 2825 1 Show. Rep. 10. 3 
cata Ccelesiasijont instances of prohibitions being granted 
Vor Pegistrang Coutts, to stay suits for fees by chan- 
Ol nn, $, and proctors in those courts, on this foun- 














PROHIBITION, V. 


dation, that demands for work and labour are properly de- 
terminable at common law, and fees cannot be settled by 
the canon law; and that the spiritual court can only give 
costs and expenses of suit, but that no action of debt will 
lie for such costs at common law; and that the profits of an 
office being temporal, the remedy for them ought to be by 
quantum meruit, or, in case it be an office of freehold, by 
assize, the denial of just fees being a disseisin ; therefore it 
seems to be now settled, that neither a proctor nor registrar 
can sue for fees in the spiritual court, but that the proper 
remedy is, in case of a fee certain, by an indebitatus assumpsit, 
or in case of an uncertain fee, by quantum meruit; and in 
such suits it is not necessary to prove a retainer, that being 
implied by law. 2 Rol. Rep. 59; 3 Leon. 268; 1 Mod. 176; 
2 Keb, 615; 3 Keb, 303, 441, 516; 1 Salk, 333; 4 Mod, 
254, 

If a legatee takes a bond from the executor for payment 
of the legacy, and afterwards sues him in the spiritual court 
for the legacy, a prohibition will be granted; for by taking 
the obligation the nature of the demand is changed, and be- 
comes a debt or duty recoverable in the temporal court. 
Yelv. 38; 2 Vern. 81; but 2 Rol. Rep. 160, S.P, contra. 
And see Legacy, 4. 

Matters of freehold and the rights of inheritances are onl: 

determinable in the temporal courts; so that if the ecclesi- 
astical courts intermeddle with those, a prohibition lies. 
» N. B. 40; 2 Rol. Abr, 286; Lit. Rep. 164. 
As in a feoffment of tithes and lands, where there is no 
livery, if they adjudge the tithes to pass, notwithstanding 
there is no livery, a prohibition will lie. Cro. Jac. 2703 
1 Vent. 41. $ 

Trespass on a glebe, being freehold, cannot be determined 
in the ecclesiastical court, Bro, Jur. pl. 41. 

A parson libelled against the defendant in the spiritual 
court of York, for having cut elms in the church-yard, and 
a prohibition was granted, on suggestion that they grew on 
his freehold, 1 Ld. Raym. 212. 

So if a man devises that his lands shall be sold for the 
payment of his debts, and that the overplus shall be paid to 
such persons in certain shares, the legatees in this case 
cannot sue in the ecclesiastical court; for the provisions in- 
tended them arise originally out of lands, and their proper 
remedy in this case is in a court of equity. Dyer, 151, 2645 
Hob. 265; 2 Rol. Abr, 284, 285 ; 2 Show. 50; Cro. Car. 1 

But if a rent be devised out of a farm for years, the e 
clesiastical courts may hold plea thereof, for the term for 
years, being only a chattel, is testamentary, consequently 
the rent devised thereout. 1 Sid, 279; 2 Keb. 5; 1 Lev. 
179. 

The rights to offices for life in the ecclesiastical courts or 
courts of admiralty, are determinable at common law ; as in 
the question concerning the validity of two patents, by which 
the office of registrar to a bishop was granted; it was held, 
that this should not be tried in the spiritual court, though 
the subject matter be spiritual; because the office itself, 
being matter of freehold, is for that reason of temporal 
cognizance. 2 Rol. Abr. 285, 286; Noy, 91; Latch, 228; 
Palm. 450; Godb. 890; Cro, Car. 65; 2 Rol. Rep. 806; 
Raym. 88; 1 Lev. 125; 4 Mod. 27; Comb. 306. 5 

When the right of election to the office of canon-residen- 
tiary, a freehold office, is in the dean and chapter, a prohibi- 
tion ‘shall go to the bishop, claiming a right to present by 
lapse, under pretence of visitatorial authority. 1 7’. R. 650. 

Preaching without licence is within the act of uniformity, 
and therefore prohibition lies to a suit in the spiritual court 
for it. Fort. 345. 

A prohibition lay to a suit for marrying without banns or 
licence, after the passing of the 26 Geo. 2. e. 33, by which it 
was made felony. 2 Wils. 79. 

But prohibition does not lie to a suit in the ecclesi: 
court against a Quaker, for repairs of the church, on 7 & 8 
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Wm. 3. c. 34, though the act gives a remedy before justices 
of the peace; for the old remedy is not taken away, nor in 
the case of small tithes, under 7 & 8 Wm. 3. c. 6. Fort. $47. 

For more learning on this subject, see Bac. Abr., and 
17 & 18 Vin. Abr., and Com. Dig. tit. Prohibition. 

PROHIBITIO »: VASTO, DIRECTA PARTI. A 
judicial writ directed to the tenant, prohibiting him from 
making waste on the land in controversy, during the suit. 
Reg. Judie. 21. 

K prohibition shall be granted to any one who commits 
waste, either in the house or buildings of the incumbent of 
a spiritual living, or who cuts down trees on the glebe, or 
doth any other waste. Moor, 917. 

PRO INDIVISO, as undivided.| The possession or oc- 
cupation of lands or tenements belonging to two or more 
persons, whereof none knows his several portion; as co- 
parceners before partition. Bract. lib. 5, See Parceners. 

PROLES, Lat.] Progeny; such issue as proceeds from 
a lawful marriage; though if the word be used at large, it 
may denote others. 

PROLOCUTOR or tue CONVOCATION-HOUSE, 
prolocutor domús convocationis.) An officer chosen by eccle- 
siastical persons, publicly assembled in convocation by virtue 
of the king's writ at every parliament; there are two pro- 
locutors, one of the higher house of convocation, the other 
of the lower house; the latter of whom is chosen by the 
lower house, and presented to the bishops of the higher 
house as their prolocutor, that is, the person by whom the 
lower house of convocation intend to deliver their resolu- 
tions to the upper house, and have their own house especiall 
ordered and governed; his office is to cause the clerk to call 
the names of such as are of that house, when he sees cause, 
to read all things propounded, gather suffrages, &c, See 
further, Convocation. 

PROMISE. See Assumpsit. 

PROMISSORY NOTES. See Bill of Exchange, Lar- 


ceny, 

PROMOTERS, promotores] Persons who in popular 
and penal actions prosecuted offenders, in their name and 
the king's, as informers, having part of the fines or penalties 
for their reward; they belonged chiefly to the Exchequer 
and King’s Bench; and Sir Edward Coke calls them turbidum 
hominum genus. 3 Inst, 191. 

To PROMULGE A LAW, promulgare legem.) To de- 
clare, publish, and proclaim a law to. the people; and so 
promul ged, promulgatus, signifies published or proclaimed. 
See 6 Hen. 6. c.4; 1 Com. 45; and tit. Statute, 

PRONOTARY. See Prothonotary. 

PROOF, The showing the truth of any matter alleged, 
or the trial, or making out, of any thing, by a jury, wit- 
nesses, &c, 

Bracton says, there is probatio duplex, viz. vivd voce, by 
witnesses; and probatio mortua, by deeds, writings, &c. 

Proof, according to Lilly, is either in giving evidence to a 
jury on a trial, or else on interrogatories, or by copies of 
records, or exemplifications of them. 2 Lil. Abr. 393. 
Though where a man speaks generally of proof, it shall be 
intended of proof by a jury, which in the strict signification 
is legal proof. 3 Bulst. 56. 

Condition of a bond was to pay such money as an ap- 
prentice should mispend, on proof made by the confession 
of the apprentice or otherwise; and it was held, that al- 
though generally proof shall be intended to be made on a 
trial by jury, in this case it being referred to the confession 
of the party, it is sufficient if he confess it under his hand. 
Cro, Jac. 381. 

It hath been insisted, that the law knows no other proof 
but before a jury in a judicial way, and that which is on re- 
cord; but if the proof is modified by the agreement of the 
parties, that it shall be in such a mamner, or before such a 
person, that modification which allows another manner of 











PROPERTY. 


proof shall be observed and prevail against the legal ca 
struction of the word proof. Sid. 313; 2 Lutw. 436. 
In articles the parties bound themselves in the penali 
100/., &c., to be paid on due proof of a breach; proof at! 
trial will maintain the action. Lutw. 441. See furth 












Evidence. F 

PRO PARTIBUS LIBERANDIS. An ancient writ 10 
partition of lands between coheirs. Reg. Orig, 316. 
Parceners, 

PROPER FEUDS. See Tenures, I. 

PROPERTY, proprietas.) The highest right a man a 

have to any thing; being used for that right which one 
to lands or tenements, goods or chattels, which no way 
pend on another man’s curtesy. 
Before men entered into society there was not any pt" 
perty, but an universal right instead of it; every man migth 
then take to his use what he pleased, and retain it, if he 
sufficient power; but when men entered into society, % 
industry, arts and sciences were introduced, property 
gained by various means, for the securing whereof p 
Jaws were ordained. 
It seems that the abstract right of property originates 
occupancy, or when any thing is separated for private U 
from the common stores of nature; and this appears 
able to the reason and sentiments of pt prior to, 
civil establishments. See 2 Comm, c. 1, and note; and © 
Dictionary, titles Occupant, Liberty, Title. 

According to our law, property in lands and tenemen! 
acquired either by entry, descent by law, or convey! 
and in goods or chattels it may be gained many ways, the 
usually by deed of gift, or bargain and sale. 2 Lil, Abr 

For preserving property the law hath these rules: 

Ist, No man is to deprive another of his property, Of © 
turb him in enjoying K 
2dly, Every person is bound to take due care of his 
property, so as the neglect thereof may not injure his 
bour, 

Sdly, All persons must so use their right, that they do 
in the manner of doing it, damage their neighbour's 




























ty. 
Pi Tiere ard alko hido sorts of properties, viz. property 4 
solute, property qualified, and property possessory? WP hi 
solute proprietor hath an absolute power to ee 
estate as he pleases, subject to the laws of the lam 
husband hath a qualified property in his wife's 
chattels and debts ; but in her chattels personal, 
absolute property. Plond. 5, f. 

The right of possession of real property, though a e 
with it a strong presumption, is not always conclusivi 
dence of the right of property, which may still st! 
another man; for one man may have the posses 
another the right of possession, which is recovered PY 
sessory actions. So one man might, previous to the a not VE 
of real actions, have had the right of possession, mii 
liable to eviction by any possessory action, and anothéi | 
have had the right of property which could not be "0% fi 
asserted than by a writ of right, 3 Comm, ¢. 10. 
mitation of Actions, 1.11, and Writ of Right. sway th 

If the sea or a river, by violent ineursion, carries Ni 
soil or ground in so great a quantity, that he who hi "I have 

erty in the soil can know where his land is, he shal’ Ay, 
find’: But if his sol or land be insensibly was tf 
or river, he must lose his property, because he cam 


which is his land. Pasch. 1650, ae O vant rA 

Property in chattels personal may be eithe et 
which is where a man hath not only the right t0 phe, 
hath the actual enjoyment of the ihing, or ea Oe any 
tion, where a man hath only a bare right, Wi qpett 
cupation or enjoyment; and of these the former, 


in possession, is divided into two sorts, 4 
qualified property. Property in possessio! 
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PROPERTY. 


in all inanimate things, and in all such animals as are na- 

illy tame; a qualified property is had, under certain cir- 
cumstances, in wild animals, being tamed, or being unable 
1p scape propter impotentiam, as birds in the nest; or may 

obtained propter privilegium, by the privilege of hunting, 
c in exclusion of others. So a qualified property exists 
m Ag elements of light, air, and water. See 2 Comm. 


ey, owner of goods, &c. hath a general property in 
m; though a legatee of goods hath no property in the 
Erods given him by will until actually delivered him by the 
cutor, who hath the lawful possession, See Legacy. 
though by a bare agreement a bargain and sale of 
of may be so far perfected, without delivery or payment 
Money, that the parties may have an action of the case 
theren Performance, yet no property vests until delivery ; 
ae it is said, if a second buyer gets delivery, he has 
etter title, 3 Salk, 61, 62. 
mont, # one covenant with me, that if I pay him so much 
ap such. a day, I shall have his goods in such a place, 
hye ghaY him the money, this is a good sale, and by it I 
YO) H i J= 
ment, eee oftha goods. 27 Hen. 8.16, See Agree- 
to property of things in possession or action : 
at possession, it is, eneenllgg: want iriobatien ase Pasa 
or eg tom the owner, or with him, without his act or default, 
'Pecially when some other hath an interest with him, or 
owng there is a property also in another as well as in the 
) as by bailment, delivery of things to a carrier or inn- 
leased” Where goods are pawned or pledged, distrained or 
terest ge 3 and property in action is when one hath an in- 
for the? 88° at law for the things themselves, or for damages 
em; as for debts, wrongs, &c. and all these things, in 
the Hehe or action, one may have in his own right, or in 
A Sht of another, as executor. Wood's Inst. 314. 
him Pet#on hath such a special property in goods delivered 
Who tak cep, that he may maintain action against strangers 
Biss them out of his possession ; so of things delivered 
400, 4g] and when goods are pawned, &e. Lil. Abr. 


the Erant hath only a special property in the trees on 
haad demised, so long as they remain part of the free- 
Rep, gg When they are severed his property is gone. 11 


Good, onattor or administrator hath the property of the 
OF speci the deceased, But a servant hath neither a general 
them far Property in his master’s goods ; therefore to take 

tho vajo is master may be trespass or felony, according 
Prentice, Ne and other circumstances. Goldsb. 72. See Ap- 

U a ma eny, Servant, 

te durin hires a horse, he hath a special property in the 
Arer, ng the time, against all men, even against the right 
im i 
jue 





in rant whom he may have an action if he disturbs 
ed, possession, Cro, Elix, 236. But it hath been 
» that if a man deliver goods, &c. to another, to 
* eertain time, and then to re-deliver them, if he to 
ine day a were delivered sell them in open market before 
them wpaLdted for the re-delivery, the owner may seize 
g always ie} he finds them, because the general property 
Nels, diy. him, and not altered by the sale, Godb. 160 ; 
k foods, ai 8. And if one delivers a horse or other cattle, 
Dolls the gon gt other to keep, and he kills the horse or 
iL eos: trespass lies against him, for by the killing 

he property is destroyed. 5 Rep. 13. See 





or a 


A swarm of 

à ee une bees light upon a tree, 
covered with his hi 

$ with his hi 

Ye made their no 


they are not the owner's 
no more than hawks 
his sts there, &e, But their young ones 
4. § Stul Perty, and for them he may have trespass. 
A man’s a © 5; Co. Litt, 145. 

“ese, &c, fly away out of sight; wherever they 








PROPERTY. 


o he hath still a property in them, Staundf. lib. 1. c. 16; 
Tice ae a eee 
Wild beasts, deer, hares, conies, &c. though they belong 
to a man on account of his game and pleasure, none can have 
an absolute real property in; but if they are inclosed and 
made tame, there may be a qualified and possessory property 
in them. See Game. 

One may have absolute property in things of a base nature, 
as mastiff dogs, hounds, spaniels, &c.; but not in things feræ 
nature, unless when dead. Dalt. 871; Finch. 176; 11 Rep. 
50; Raym. 16. 

Property in lands, goods, and chattels, may be forfeited or 
lost by treason, felony, outlawry; also of goods by their 
becoming deodand, waif, estray, &c, Back. Elem. 77, 78. 

Prorerty ix Hicuways, Turnrtkes, &e. He who hath 
the land which lies on both sides the highway, hath the pro- 
perty of the soil of the highway in him, notwithstanding the 

ing hath the privilege for his people to pass through it at 
their pleasure; for the law presumes that the way was at 
first taken out of the lands of the party who owns the lands 
Jing von both, pidea. tha may i aA divers Tora a 
claim the soil as part of their waste. 2 Lil. Abr, 400, 


Higway. 

y the 7 Geo. 4. c. 64. § 16, in larceny of materials, tools, 
implements for making, altering, or repairing highways, they 
may be described as belonging to the surveyors of the highways 
for the time being, without specifying their names; and by 
§ 17 such materials, &e. provided for turnpike roads, may be 
described as belonging to the trustees or commissioners, 

Property BELONGING to Counnizs, &c. In larceny of 
goods provided for or at the expense of a county, riding, or 
division, it is by the 7 Geo. 4, c. 64, § 15, sufficient to charge 
them to belong to the inhabitants of such county. 

Property or Panrnens. In larceny of the property of 
partners, it may be stated to belong to one named, and 
another or others, as the case may be. 7 Geo. 4. e. 64. § 14. 

Poverty or rue Poor. So § 16. in larceny of goods 
provided for the poor, they may be laid to belong to the 
overseers. 

Prorgnty rN Sewers. In larceny of property under com- 
missioners of sewers, it may be laid as belonging to them, 
7 Geo. 4. c. 64. § 18. 

Prorenty attenzp. A man borrows or finds my goods, 
or takes them from me; neither of these acts will alter the 
property. Bro. Propert. 27. 

lf one, having taken away corn, make it into malt, turn 
plate into money, or timber into a house, &c, the property of 
them is altered. Dodderidge, Law, 182, 183. 

‘And where goods are generally sold in a market overt, for 
a valuable consideration, and without fraud, it alters the pro- 
perty thereof, 5 Rep. 83. Except in some particular cases. 
See Market. i 

To alter or transfer property is lawful; but to violate 
property is never lawful, property being a sacred thin 
which ought not to be violated. And every man (if he hatl 
not forfeited it) hath a property and a right allowed him to 
defend his life, liberty, and estate ; and if either be violated 
the law gives an action to redress the injury and punish the 
wrong. 2 Lil. Abr. 400, See Liberty. ‘ 

By the 7 & 8 Geo. 4. c. 29. § 57. the owner of property 
stolen, taken, obtained, converted or received by means of a 
felony or misdemeanor, or his executors or administrators, 
shall, on prosecuting the offender, have the property re- 
stored; and the court is authorized to award a writ of resti- 
tution for that purpose, or to order restitution in a summar 
manner, except in the case of a valuable security bond, fe 
paid, &¢. or taken or received by transfer or delivery, for 
consideration, and without notice or reasonable cause of sus- 
picion. See further, Restitution. 4 

PROPHECIES, prophetiæ.) The foretelling of things to 
come in hidden mysterious speeches, whereby commotions 

3H2 


See 
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have been often caused in the kingdom, and attempts made 
by those to whom such speeches promised good success, 
though the words were mystically framed, and pointed only 
to the cognizance, arms, or some other quality of the parties, 
But these, for distinction sake, are called false or phantastical 
prophecies. 

False prophecies (where persons pretend extraordinary 
commissions from God), to raise jealousies in the people, to 
terrify them from impending judgments, &c. are punishable 
at common law as impostures; they are reckoned by Black- 
stone among offences against the public peace, and were 
punished eapitally by the 1 Zdw. 6. c. 12. which was repealed 
in the reign of Queen Mary. And by the 5 Eliz. c. 15. 
none'shall publish or set forth any false prophecy, with an 
intent to make any rebellion or disturbance, on pain of 107. 
for the first offence, and a year's imprisonment ; and for the 
second offence, to forfeit all his goods and chattels, and suffer 
imprisonment during life: the prosecution to be within six 
months. See 3 Inst. 128, 129, and tit. Conjuration. 
PROPORTION, proportio.] See De Onerando pro Rata 
Portionis. 

PROPORTUM, purport.) Intent or meaning. Cowell. 

PROPOUNDERS. The 85th chapter of Coke's 3d Insti- 
tute is entitled, against Monopolists, Propounders, and Pro- 
jectors, where it seems to signify the same as Monopolists, 
Cowell :—rather as Projectors. 

PROPRIETARY, proprictarius.] He who hath a pro- 
py in any thing, que nullius arbitrio est obnoxia ; but was 

eretofore chiefly used for him who had the fruits of a bene- 
fice to himself, his heirs and successors, as abbots and priors 
had to them and their successors. See Appropriations. 

PROPRIETATE PROBANDA, proving ‘the property.) 
A writ to the sheriff to inquire of the property of goods de 
trained, when the defendant claimeth property on a replevin 
sued ; for the sheriff cannot proceed till that matter is de- 
cided by writ; and if it is found for the plaintiff, then the 
sheriff is to make replevin ; but if for the defendant, he can 
proceed no further. F. N. B. 77; Finch. 316, 450 ; Co, Litt, 
145 b. See Replevin. 

PRO RATA, pro proportione, in proportion.) As joint- 
tenants, &e. are to pay pro rata, i. e. in proportion to their 
estates. The term is also applied to an obligation, where 
two or more have: become bound jointly to pay a sum of 
money. In such a case each of the obligors is said to be 
liable pro rata parte, or proportionally ; in contradistinetion 
to these obligations by which the obligors are bound jointly 
and severally, by which each is liable for the whole debt, 
See Joint-tenants, Parceners. 

PROROGUE. To prolong or put off to another day. 
See Parliament. 

PROTECTION, protectio.] Is generally taken for that 
benefit and safety which every subject hath by the king's 
laws. Every man who is a loyal subject is in the king's pro- 
tection; and, in this sense, to be out of the king’s protection 
is to be excluded the benefit of the law. See Pramunire. 

In a special signification, a protection of the king is an act 
of grace, by writ issued out of Chancery, which lies where a 
man passes over the sea in the king’s service; and by this 
writ (when allowed in court) he shall be quit from all per- 
sonal and real suits between him and any other person, except 
assizes of novel disseisin, assize of darrein presentment, attaints, 
&c. until his return, 2 Lil. Abr. 398. 

, This term is thus further explained,—viz. Protection is an 
immunity granted by the king to a certain person, to be free 
from suits at law for a certain time, and for some reasonable 
cause ; and it is a branch of the king’s prerogative so to do. 
There are two sorts of these protections, one is cum clausula, 
Volumus; and of that protection there are three particulars ; 
one is called quia profecturus, and is for him who is going 
beyond sea in the king's service : another is quia moraturus, 
which is for him who is already abroad in the king’s service, 





PROTECTION. 


as an ambassador, &c. 

that he be not sued till the king’s debt is satisfied. 
other sort of protection is cum clausula, Nolumus, &e: wi 
is granted to a spiritual corporation, that their goods or cl 
tels be not taken by the officer of the king for the ki 
service; it may likewise be granted to a spiritual perso 
single, or to a temporal person. Reg. Orig. 23. É 
By the common law the king might take his debtor int 
his protection, so that no one might sue or arrest him till th 
king’s debt were paid. F. N. B. 28; Co. Litt, 181; but} 
the 25 Edm. 3. st. 5. c. 19. notwithstanding such protection 
another creditor may proceed to judgment against him with 
stay of execution, till the king’s debt be paid ; unless such cr 

ditor will undertake for the king’s debt, and then he sh 

have execution for both. 3 Comm. c. 19. 

over sea in the service of the 
issue to be quit of suits till he reti 
ainst him; but on 

roteci 
d hath 


















may 
until 






paid ; on these protections none shall be delayed ; he Oy 
is to answer and go to judgment, and execution sl 
staid. Co. Litt. 190, See ante, and st. 25 Edw, 3. 0. 19 
The king granted a protection to one of his debtors; Si 
on demurrer it was alleged that by the 25 Edw, 3. st. 5. C 
rotections of this kind are expressly that none shall 
layed on them; and the court ordered, that when it came 
execution they would advise; so a respondeas ouster 
awarded, Cro. Jac. 477. 

In all 






was brought into court, 

Flanders, &c.; and it was allowed, 
3 Lev. 33: ae 
A plainti an action cannot cast a protection i 
protection is for the defendant, and shall be always mes 
if it be not in special cases where the plaintiff beco! hal 
fendant. New Nat. Br. 62. And no protection ® 
allowed against the king. Co. Litt, 131. 
A protection to save a default is not good for 
within the kingdom of England; and regularly it 0% p 
where the defendant or tenant is demandable ; for de whe’ 

tection is to excuse his default, which cannot be m% 

he is not demanded. Jenk, Cent. 66, 94. 
These protections are now very rarely us 

stance of one was in 1692, when King William 1 E 
one to Lord Cutts, to protect him from being outlaw 
tailor. 3 Lev. 332. See Privilege. 


Fore or tue Warr or PROTECTION. 
Groror the Third, &e. To all and singular ® 











perils 
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ad others, who shall see and hear our present letters, Greeting. 
low you, that we have taken into our special protection A. 
all his servants, lands, and tenements, goods and chattels, in, 

©. in the county of S. and in, §c. and also all his writings what- 
Het: Therefore we command you, that you protect and defend 
or id A. B. and his servants, &c. aforesaid, not doing to him 
in or any of them, or permitting to be done to them, any 








Wt", damage, or violence, on pain of grievous forfeiture, Se 
ness mony of which, $c. for one year to endure, In Wit- 
s &e, 


Prorscmiow or Awnassapons. See Ambassadors. 
emro or Cmrorex. See Bastard, Homicide, Pa- 
l, Poor, 
RorecTIon or Parrramest, See Parliament, Privilege. 
eoteenon ov mie Courts ar Wustaixsrex, The pro- 
an of the Court of B. R. is allowed for any person who 
$ his own business in that court, or by virtue of any 
Bs See Arrest, Privilege, 
lenge PROTECTIONIBUS. The statute allowing a chal- 
at O be entered against a protection, &c, 33 Edw. 1. 
heel temp. incert. See Protection. 





“18 consent to any act, or unto the proceeding of a 

answer c Court, wherein his jurisdiction is doubtful, or to 

Plondey en DiS oath farther than by law he is bound, See 
tae, 676; and Reg. Orig. 306. 

ill, geer is by way of complaint, as to protest a man’s 

Bagh Bills of Exchange. 

‘beer has a right, by leave of the house, when a vote 
Journals of ary to his sentiments, to enter his dissent on the 
Which is w the house, with the reasons of such dissent; 
en, V feelly styled his protest, See further, tit, Parlia- 
PROTESTANT CHILDREN OF JEWS. See Jens. 
See further, Dissenters, Non- 








NEANT Succession. See King, L 
to the LEST ATION, protestatio.) A defence or safeguard 
he was ah, who made it from being concluded by the action 
Plong, gy to do, that issue could not be joined by it. 
Tt wag 8. See Pleading. 
or deny, form of pleading when one did not directly affirm 
lege] “"Y thing alleged by another, or which he himself 



















Pro paciga ell As, protestando that he made no testament 

Ase j z Mat he made not the plaintiff his executor; be- 
leath’ y made no testament, he could make no executor. 

1 Cote dents 26: cites PI C. 276. 

pat, isa ned a protestation to be an exclusion of a conclusion. 

whid, Conclude 

into, could n 

Enter plicit 


3 
tion; Me former alone would 
à but he m 


lage of the plaintiff 
case the issue was found in hi: 
‘ion, 7, avour ; for the protestation prevented tl 

n, whi } P + 
hi mais Would otherwise have resulted from the 
ce, that he had enfranehised the plaintiff; 
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since no villein could maintain a civil action against his lord. 
Co. Litt. 126. So also, if a defendant, by way of inducement 
to the point of his defence, alleged (among other matters) a 
particular mode of seisin or tenure, which the plaintiff was 
unwilling to admit, and yet desired to take issue on the prin- 
cipal point of the defence, he must have denied the seisin or 
tenure by way of protestation, and then traverse the defensive 
matter. So lastly, if an award were set forth by the plaintiff, 
and he could assign a breach in one part of it (viz. the non- 
payment of a sum of money), and yet was afraid to admit the 
performance of the rest of the award, or to aver in general a 
non-performance of any part of it, lest something should 
appear to have been performed; he might have saved to 
himself any advantage he might hereafter make of the ge- 
neral non-performance, by alleging that by protestation, and 
pleaded only the non-payment of the money. 3 Comm, c. 20. 
p. 312. 

Protestation is said to have been of two kinds, Ist, When 
a man pleaded any thing which he dared not directly affirm, 
or could not plead, for fear of making his plea double; as if 
in conveying to himself by his plea a title, he ought to plead 
divers descents by divers persons, and he dared not affirm 
that they were all seised at the time of their death, or although 
he could do it yet i@would beldonble Co leeditye AMSA 
of both which each one by itself must be a good bar, then the 
defendant ought to have’ pleaded and alleged the matter, in- 
troducing the word protestando ; as to say (by protestation) 
that such a one died seised, &e. and that the adverse party 
cannot traverse, 2dly, When one was to answer two matters, 
and yet by law he ought to plead but to one, then in the be- 
ginning of his plea he might have said protestando et non 
cognoscendo such part of the matter to be true, (and then 
making his plea further,) sed pro placito in hdc parte, Sc. and 
so he might take issue on the other part of the matter; and 
then he was not concluded by any of the rest of the matter 
which he hath by protestation so denied. Reg. Plae. 70, 71. 
See 18 Vin. Abr. tit. Protestation. 

In other terms, the use of a protestation in pleading seemed 
to be this, viz, When one party alleged or pleaded several 
matters, and the other party could only offer, or take issue on 
one of them, he protested against the others: in such case 
should the issue, on trial, be found against the latter party, 
the record would not be evidence against him in another suit, 
as to those matters or points, against which he protested; 
which it otherwise might be, had he admitted, or not pro- 
tested against them. Dict. 

Protestations are now abolished, for by one of the general 
rules of H, T. 4 Wm. 4. 1834, no protestation shall hereafter 
be made in any pleading, but either party shall be entitled to 
the same advantage in that or other actions as if a protesta- 
tion had been made. 

PROTHONOTARY, protonotarius, vel primus notarius.] 
A chief officer or clerk of the Common Pleas and King’s 
Bench; for the first court there are three prothonotaries, and 
the other hath but one: he of the King’s Bench records all 
civil actions ; as the clerk of the Crown Office doth all criminal 
causes in that court: those of the Common Pleas, since the 
order 14 Jac. 1. on agreement entered into between the p 
thonotaries and filacers of that court, enter and enrol all + 
manner of declarations, pleadings, assizes, judgments, and 
actions: they make out all judic al writs, except writs of 
habeas corpus and distringas jurator’ ; (for which there is a 
particular office erected, called the Habeas Corpora Office ;) also 
































Kits of execution, and of seisin, of privilege for removing 
causes from inferior courts, writs of procedendo, scire facias's, 
in all cases, and writs to inquire of damages; and all process 


upon prohibitions, on writs of audita querela, false judgments, 
&e. They likewise enter recognizances “acknowledged in 
that court, and all common recoveries; and make exemplifi- 
ions of records, &e. See 5 Hen. 4. c. 14. See further 
Tidd’s Pr. 
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PROTOCOL, the first copy. The entry of any instru- 
ment in the book of a notary or public officer, and which in 
case of the loss of the instrument may be admitted as evi- 
dence of its contents. 

PROVENDRY. The lesser part of the altar in the 
church of St. Mary, Salisbury. 41 E. 3, 5,6. Termes de 


la Ley. 

PROVER, probator, mentioned in 28 Edw. 1, st. 2; 6 Hen. 

„c. 2, See tit. Approver, and 8 Inst. 129. A man became 
an approver, and appealed five, and every of them joined 
battel with him: Et duellum percussum fuit cum omnibus, et 
probator devicit omnes quinque in duello; ‘quorum quatuor sus- 
pendebantur, et quintus clamabat esse clericum et allocatur, et 
probator pardonatur, Mic. 89 E. 3. coram Rege; Rot. 97. 
Sı 





uff. 

rovince, provincia.) An out country, governed by a 
deputy or lieutenant. Lit. Dict. See Plantation, 

t was used among the Romans for a country, without the 
limits of Italy, gained to their subjection by the sword; 
whereupon that part of France next the Alps was so called 
by them, and still retains the name, Provence. 

But in England a province is most usually taken for the 
circuit of an archbishop’s jurisdiction; as the Province of 
Canterbury, and that of York: yet it is mentioned in some 
of our statutes, for several parts of the realm; and sometimes 
for a county, 

Ireland is divided civilly into four provinces, Ulster, Lein- 
ster, Connaught, and Munster: and ecclesiastically into four 
archbishoprics, Armagh, Dublin, Cashel, and Tuam. 

But see now the 3 & 4 Wm, 4. ¢. 37, under title Zreland, 

PROVINCIAL, provincialis.) Of or belonging to a pro~ 
vince; also a chief governor of a religious order ; as of friars, 
&e, Stat, Antiq, 4 Hen. 4. c. 17. 

PROVISION, wovisio.) Was used for the providing a 
bishop, or any other person, an ecclesiastical living, by the 
pope, before the incumbent was dead: it was also called 
gratia expectativa, or mandatum de providendo; the great 
abuse whereof produced the statutes of provisors and præ- 
munire, See the latter title. 

PROVISIONES. The acts to restrain the exorbitant 
abuse of arbitrary power, made in the parliament at Oxford 
1258, were called provisiones by Rishanger, who continued 
Mat. Paris, anno 1260; being to provide against the king's 
absolute will and pleasure. See Mat. Paris sub annis 1244 
& 1254, Several statutes are also called provisiones, parti- 
cularly Stat. Merton, 20 Hen. 3. See also provisions made 
by the king and his council at Westminster, ann, 43 Hen, 3. 
A. D. 1259, on which the statute of Marlborough, 52 Hen. 3. 
was afterwards founded, 

Provistones signifies also providentic, or provisions of 
victual. Cowell, 

PROVISIONS, selling unwholesome. Is reckoned by 
Blackstone among offences against public health, To pre- 
vent which the 51 Hen. 3. st. 6. and the ordinance for bakers, 
€. 7, prohibit the sale of corrupted wine, contagious or un- 
wholesome flesh, or flesh that is bought of a Jew; under pain 
of amercement for the first offence, pillory for the second, 
fine and imprisonment for the third, and 'abjuration of the 
town for the fourth. And by 12 Car. 2. c. 25. § 11. any 
brewing or adulteration of wine is punished with the forfeiture 





of 100/. if done by the wholesale merchant ; and 40/. if done 
by the vintner or retail trader. 4 Comm. c. 18. See Frauds, 
Til, Victuals. 


PROVISO. A condition inserted in any deed, on the per- 
formance whereof the validity of the deed depends; some- 
times it is only a covenant, secundum subjectam materiam. 2 
Rep. 70. 

Proviso, in the most common acceptation, is that clause in 
a mortgage, whereby the deed is declared to be void, on pay- 
ment of principal and interest. See Mortgage. 

The word proviso is generally taken for a condition; but 
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it differs from it in several respects; for a condition is 
created by the grantor or lessor, but a proviso by the g 
or lessee; there is likewise a difference in placing 
viso; as if, immediately after the habendum, the next cové 
nant is that the lessee shall repair, provided always that 
lessor shall find timber, this is no condition; nor is ita 
dition, if it comes among other covenants after the hab 
and is created by the words of the lessee; as if the 
covenants to scour the ditches, proviso, that the lessor cat 
away the soil, &e, 3 Nels, Abr. 21. 
It hath been held, that the law hath not appointed 
oR place in a deed to insert a proviso; but that 
doth not depend on any other sentence, but stands o1 
by itself, and when it is created by the words of the 
&c, and is restrictive or compulsory, to enforce the g 
to do some act, in such case the word proviso makes a © 
dition, though it is intermixed with other covenants, 
not immediately follow the habendum. 2 . 70, See D 
A proviso always implies a condition, if there be m0. 
subsequent which may change it into covenant: also it #8 | 
rule in provisos, that where the proviso is, that the lessee 
shall do, or not do a thing, and no penalty is added 
this is a condition, or it is void; but ifa penalty be an 
it is otherwise. Cro. Eliz, 242; 1 Lev. 155. And 
proviso is a condition, it ought to do the office of a con 
i. e. make the estate conditional, 
the estate, and be annexed to it; but shall not make it 
without entry, as a limitation will. See Condition. 
A lease was made for years, rendering rent at such @ 
roviso, if the rent be in arrear one month after, the l 
be void; the question was, whether this was a condition 08 
limitation; for if it was a condition, then the lease 
determined without entry; adjudged, that it was a limi 
though the words were conditional; because it anp 
the lease itself, that it was the express agreement of the P 
that the lease shall be void on non-payment of the rent 
it shall be void without entry. oor, 291, See Eje 
Lease, Rent. a 
If a proviso be the mutual words of both parties to fof 
deed, it amounts to a covenant; and a proviso t 
agreement to pay is a covenant, and an action well lies 
it. 2 Rep. 72. See Covenant, I. BE 
Plaintiff conveyed an office to defendant, proviso. 
out of the first profits he pay plaintiff 500}. And 
resolved, that an action of covenant lay on this provai 
it is not by way of condition or defeasance, but in nay 
a covenant to pay the money. 1 Lev. 155. But w 
defendant in consideration of 4007. granted his lands to 
tiff for ninety-nine years, proviso if he pay so muel 
during the life of Š. T. &e. or 4007, within two d 
his death, then the grant to be void, and there wa! tonil 
performance of covenants; in action of debt brought a 
bond, it was adjudged, that there being no express on 
to pay the money, there could be no breach assigned 
proviso. 2 Mod. 36. Sed. qu. and see ante. nat 
In articles of agreement to make a lease, proviso © 
lessee should pay so much rent, &c. although there iy 
special words of reservation of rent, the proviso 
reservation. Cro. Elis. 486. And proviso, with wigigon 
t added to it, may make a grant and not # y 
oor, 174; see 1 And. 19. ideration © 
When uses are raised by covenant, in consi ie indeh 
paternal love to children, &c. and after, in the sa pa ti 
ture, there is a proviso to make leases, without any Fiji be 
consideration, it is void; though such a proviso P 
good, if the uses were created by fine, recovery, s 
of the transmutation of the estate: and for that, ‘Moor 
uses arise without consideration. 1 Rep. 176; 
























































































1 Lev. 80. See Use, - other 
In a deed, a proviso, that if the son disturb the h 
&c. that then a term granted to him, and the 
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= f his body, shall be void; this proviso is sufficient to cease 
e other uses, on disturbance. 8 Rep. 90, 91. But a proviso 
‘e an estate, limited to one and the heirs male of his 
‘th Y, to cease as if he was naturally dead, on his attempting 
leg by which the limitation of the land, or any the estate 
mot le should be undone, barred, &e. hath been adjudged 
od; because the estate tail is not determined by the 
Dien of tenant in tail, but by his dying without issue male. 
5351; 1 Rep. 83. See Limitation of Lands. 
testator devised lands to one and the heirs male of his 
Y, proviso, that if he attempt to alien, then his estate to 
| and remain to another; the proviso is void. 1 Vent. 521. 
a oe that would take away the whole effect of a grant, 
and wt {© receive the profits of lands granted, &e. is void ; 
of q2 1 2 proviso which is repugnant to the express words 
Provider in a will, testator made another his executor, 
Yio | he did not administer his estate, adjudged this pro- 
is void for repugnancy. Cro. Eliz. 107; Dyer, 3. 
ar if a proviso is good at first, and afterwards it happens 
i ere is no other remedy but that which was restrain- 
Wood's 7oey shall be had notwithstanding the restraint. 
Reon iste 281, Where a proviso is parcel of, or abridgeth 
Nant, it makes an exception; when it is annexed to an 
argoon in a deed, it is an explanation; and where added 
end of any covenant, there it extends only to defeat 
ji ee 72,73; Moor, 105, 471, See Con- 
enant, 1 
BAOVIEO, Tiran ais Is where the plaintif? in an action 
in eop, Prosecuting his suit, and doth not bring it to trial 
the po enient time, the defendant in such case may take out 
Propi, e facias to the sheriff, which hath in it these words, 
it po Qo, Sic. i e. provided that, if plaintiff take out any 
N thera tt Purpose, the sheriff shall summon but one jury 
froth, and this is called going to trial by proviso. 
Process ea. See Trial. k 
triminal ight have been taken out by a defendant in 
in er ces by proviso in appeals, in the same manner as 
in indie ttions, on default of the appellant: but it may not 
and it an nor in actions where the king is sole party; 
eath been questioned, whether there can be any such 
& g po informations qui tam. 2 Hawk. e. 41. § 10. See 


- 


i 
Trian” 3. c. 32; 7 T. R. 661; 2 Hast, 202, 206; and 
trial, 
Perisian, SOR: One who sued to the court of Rome for a 
Who h See praemunire. It is sometimes also taken for 
X me care of providing things necessary; a pur- 
Proy, ' 
i ica be Mowastern. The treasurer or steward of a 
tapers aS who had the custody of goods and money, 
gbtoriag d all accounts. Comel? 
filed for the etwattUm. The king's purveyor, who pro- 
Starian, ouc ommodation of his eourt, is so called by our 





To make killing a person man- 
S ove tC See Homicide, 111. 2. 
Scotland. sia, The principal magistrate of a royal borough 


ROVO gp governing officer of an university or college. 
Who hath go MARSHAL. An officer of the king's navy, 
tit cs sed fe tee” of prisoners taken at sea; and is some- 

Marshal, © like purpose at land. See 13 Cav. 2. ¢, 9, and 


ROXTH 
Pene ES. Persons appointed instead of others, to re- 
a Very peer 
Pivitege TOF oot the realm, called to parliament, hath the 
antene on ituting a proxy to vote for him in his 
f the king aul occasion; but such proxies are by licence 
VLE Particular Sometimes proxies have been denied by the 
5 Y annis 6, 27 and 39 Ed. 3. See Parliament, 


to Yet te also 


OP, 8 


i annual payments made by parochial clergy 
* On visitations, See Procurations. 





PUB 


PRYK, a kind of service or tenure: according to Blount, 
it signifies an old-fashioned spur, with one point only, which 
the tenant, holding land by this tenure, was to find for the 
king. 

In the time of Henry VIII, light horsemen in war were 
called prickers; because they used such spurs or pryks to 
make their horses go with speed. 

PUBERTY, pubertas.] The age of fourteen in men and 
twelve in women; when they are held fit for, and capable of 
contracting, marriage. See Age, Infant. 

PUBLICATION. Is used of depositions of witnesses in 
a cause in Chancery, in order to the hearing; it signifies the 
showing the depositions openly, and giving out copies of them, 
&c. pursuant to the rules of the court. See Chancery, Depo- 
Seem to the publication of Libels and Wills, see those 
titles. 

PUBLIC ACCOUNTS. See Accounts, Public. 

In addition to the statutes referred to under the above title, 
the following acts may be briefly noticed :— 

By the 2 Wm. 4. c. 26. the commissioners for auditing the 
public accounts are to examine and audit the accounts of the 
receipt and expenditure of the colonial revenues; and a 
statement of every account is to be transmitted by the com- 
missioners to the lords of the Treasury. 

By the 2 & 3 Wm. 4. ¢. 99. all accounts theretofore exa- 
mined by the commissioners of public accounts in Ireland, 
are to be examined and audited by the commissioners for 
auditing the public accounts of Great Britain. 

By the 2 & 3 Wm. 4. c. 104. the Treasury may order the 
public, accounts to be made up for certain periods, and de- 
ivered to the commissioners of audit. 

By the 4& 5 Wm. 4, c. 15. s. 22. the Treasury may esta- 
blish regulations for keeping the accounts of the public de- 

artments. 

PUBLIC ACT of parliament, See Statute. 

PUBLIC FAITH, fides publica.) In the reign of Charles 
I. there was a pretence or cheat, to raise money of the 
seduced people, upon what was termed the public faith of 
the nation, to make war against the king, about the year 
1642. 17 Car. 1. c. 18. 

PUBLIC REVENUE. By the 4& 5 Wm. 4, c. 15. for 
regulating the office of the receipt of his majesty’s Exchequer 
at Westminster, the offices of auditor, tellers, clerk of the 
pells, and the offices subordinate thereto, are abolished, and 
a new establishment, consisting of a comptroller-general, and 
other officers, appointed, 

By § 8. the tellers are to pay over all moneys, &c. in their 
hands into the Bank of England, to the credit of his majesty’s 
Exchequer; and an account is to be thereupon opened by 
the Bank, to be called “ ‘The Account of his Majesty's Ex- 
chequer,” And by § 9. all moneys thereupon payable 
into the Exchequer are to be hereafter paid into the Bank. 

By § 10. whenever money shall be granted by act of par- 
liament, or vote of the commons, for any specified branch of 
the public service, his majesty, by royal order, under the 
sign manual, countersigned by the commissioners of the 
‘Treasury, may authorize the comptroller to place at the 
Bank, to the credit of the public accountant to the crown in 
the respective branch of service, the amount so granted. 

By § 12. the commissioners of the ‘Treasury may autho- 
rize the comptroller, by warrant under their hands, to 
transfer from the general fund of the Exchequer at the Bank, 
to the credit of the officers whose duty it shall be to make 
payments on account of the several public departments, the 
requisite sums for carrying on the respective services; and 
such comptroller, by warrant under his hand, may authorize 
the Bank to grant credits on account of the sums therein 
mentioned to the persons therein described, 4 

§ 13, empowers the Treasury, by warrant, to authorize 
issues of moneys charged on the consolidated fund, &e. 
without a royal order. 











PUBLIC STORES. 


By § 23. quarterly statements are to be made by the 
comptroller to the commissioners for auditing the public 
accounts of all payments made to the Bank on account of the 
Exchequer, and of all moneys drawn from it by the ac- 
countants; and an annual statement is to be laid before each 
house of parliament, on the 20th of April, in each year. 

By § 24, the annual account made up on each quarter-day, 
according to the directions of the 10 Geo. 4. shall be ascer- 
tained by the receipts and credits at the Bank. 

PUBLIC STORES. By the 7 & 8 Geo. 4, c. 27, the 
statutes of the 31 Eliz. c. 4. and the 22 Car. 2. c. 5. as to 
embezzling and stealing the king’s naval and military stores, 
were repealed. 

But by the 4 Geo. 4. c. 53. (left unrepealed, as to this 
Petal subject) every person convicted of stealing or em- 

ezzling his majesty’s ammunition, sails, cordage, or naval 

or military stores, dr of procuring, counselling, aiding, or 
abetting, any such offender, is liable to be transported for 
life, or any term not less than seven years, or to be im- 
prisoned, with or without hard labour, for any term not ex- 
ceeding seven years, 

By the 1 Geo. 1. sf. 2. c. 25. § 34, the principal officers 
or commissioners of the navy are empowered to issue search 
warrants, and inflict summary punishment, by fine and im- 

risonment, where the value of the goods stolen or embezzled 
loes not exceed 205. 

By the 9 Geo. 3. c. 80. pe the above officers of the navy 
board may exercise the office of a justice of the peace, in 
causing any person charged with stealing or embezzling any 
naval stores, to be apprehended, committed, and prosecuted. 

By the annual mutiny act, a provision is also made for the 
punishment of certain persons, such as paymasters and per- 
sons employed in the commissariat department, embezalin, 
military stores, by the proceedings of a court martial, whicl 
may inflict transportation for life or years, &c. 

By the 9 & 10 Wm. 3. c. 41. § 1. (made a public act by 
the 1 Geo. 1. st. 2. c. 25. § 14.) no person, unless authorized 
by contracting with the principal officers or commissioners of 
the navy, ordnance, or victualling office, shall make any 
stores of war, or naval stores, with the king’s mark, or any 
other stores with the broad arrow, on pain of forfeiting the 
same, and 200/., with costs, one moiety to the king, and the 
other to the informer. 

By § 2. any person, in whose possession such stores so 
marked shall be found, and any person coneealing such 
stores, is liable to the same penalty, unless he shall produce a 
certificate under the hand of three or more of the principal 
officers or commissioners of the navy, &c. expressing the 
numbers, quantities, or weights of such goods, and the occa- 
sion and reason of the same coming to his possession. But 
by § 4 & 8. persons are exempted from penalties, who have 
bought stores sold by order of the commissioners of the 
navy, or to whom the same have been lent by the navy board, 
or any chief commander of any of the king’s ships at sea, on 
the oceasion of any merchant being in distress or otherwise. 

By the 9 Geo, 1. e. 8. § 3. persons having or concealing 
any timber, thick stuff, or plank, marked with the broad arrow, 
are liable to the same punishment, as for having, keeping, or 
concealing any other warlike, naval, or ordnance stores. 

‘The 17 Geo. 2. c. 40, § 10. to remove doubts which had 
arisen respecting the trial and punishment of offenders under 
the foregoing statutes, enacts that any judge at the assizes, 
or justices at the quarter sessions, may try any of the offences 
mentioned in those acts, and may impose any fine not ex- 
ceeding 200/, on the offender, (one moiety to the king, and 
the other to the ey and may mitigate the penalty, 
and may commit the offender in the manner specie by the 
last-mentioned act. 

By the 39 & 40 Geo. 3. c. 89. § 1, which is the principal 
statute on this subject, every person (not being a contractor, 
or employed as mentioned in the act of 9 & 10 Wm. 8, c. 41.) 













PUBLIC STORES. 


who shall willingly, or knowingly, sell or deliver, or cause 
be sold or delivered, to any other person, or who shall 
ingly or knowingly receive, or have in his possession, 
stores of war, or naval ordnance, or victualling stores, oF 
goods whatsoever marked in the manner above mention 
or any canvass marked either with a blue streak in the midd 
or ina bed form, or any buntin wrought with one ' 
more streaks of raised tape, (the said stores or goods 
ina raw or unconverted state, or being new, or not mo 
than one-third worn); and every one who shall conceal such 
stores shall be deemed a receiver of stolen goods, kno! 
them to have been stolen, and is liable to be transport 
fourteen years, unless such person shall produce a certifi 
under the hands of three of the principal officers or commi 
sioners of the navy, ordnance, or victualling boards, exp 
ing the numbers, quantities, or weights of such stores OF 
goods, and the occasion and reason of such stores or g00® 
coming to his possession. # 

By § 2. persons having possession of any of the said om 
vass or buntin, (the same not being charged to be news” 
not more than one-third worn), and all persons convicted i 
any offence relating to the making, or having in posse: nd 
or concealing any warlike or naval, or ordnance stores, Sh 
besides forfeiting the same, and the sum of 200l., t 
with costs of suit—be corporally punished, by whipping 
imprisonment, or by any or either of the said ways 
means, in such manner and for such space of time as t0 
judge or justices, before whom such offender shall be @ 
‘victed, shall seem meet; but the judge or justices may mi 
gate the said penalty of 200, as they shall see cause. 

By § 3. nothing shall extend to exempt any person © 
a contractor, or employed in manner above mentioned, 
cept only so far as concerns stores or goods marked as 
said; which shall be bond fide provided, made up, oF 
factured by such person, or by his order, and which © 
not have been before delivered into his majesty's stog 
unless having been so delivered, they shall have been sol 
returned to such person by the commissioners of his majest? 
navy, ordnance, or victualling, respectively. 

By § 4. if any person shail wilfully and fraudulently $ 
stroy, beat out, take out, cut out, deface, obliterate, oF of 
wholly, or in part, any of the marks in the said act 
9 & 10 Wm. 3. or in that act mentioned, or any other ™ 
whatsoever, denoting the property of his majesty in or tO y 
warlike or naval ordnance, or victualling stores, Of S5 
cause or direct any other person so to do, for the pi 
concealing his majesty’s property in such stores; sue 
sons shall be guilty of felony, and liable to be transp0 
fourteen years. ji 

By § 5. if any person convicted of an; offence ngain n 
act, or the act of 9 & 10 Wm. 3, for which he shall not g 
been transported, shall be guilty of a second offence, 
be transported also for fourteen years. 

By § 7. the court may mitigate or commute the Paidh 

to be PO, 

























































ment of transportation, by causing the offender 
whipped, fined, or imprisoned; one moiety of the 
to the king, and the other to the informer, and thi 
to be imprisoned till the fine be paid. eoo 
By §§ 18, 19, 20, 21, 22, 23, powers are given to e n 
missioners of the navy, ordnance, and victualling b 
to justices out of sessions, to determine offences ina avi 
way, where the stores found are not exceeding the a 
20s.; but an appeal is given to the quarter sessioni 
such conviction. je 
4. nothing contained in the act, as to summary g 
diction, is to prevent a party accused from being Qa 
as a receiver of stolen goods. ee. 
oy §§ 25, 26. the commissioners of the navy soat, 
marked st. 


ores, and the buyer be protected by a ea i 













such purchase. And persons giving or pu 





certificate are liable to a penalty of 200/, 
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one the 54 Geo. 3. c. 60. the provisions of 9 & 10 Wm. 3. 
ee 39 & 40 Geo. 8. are extended to making, selling, de- 
conn? receiving, having in possession, and concealing 
Aa wrought with one or more worsted threads. 
ag ML DY the 55 Geo. 8. c. 127. the provisions of the above 
a further extended to all public stores whatsoever 
En T the care, superintendence, or control of any officer, or 
publio git the service of his majesty, or employed in any 
i ic department, or office, either marked with the marks in 
Wier eve acts specified, or with the broad arrow, and the 
aM B. ©., or with a crown and the broad arrow, or with 
the Majesty's arms, or with the letters G. R., to denote 
Property of his majesty. 
to the burning or destroying of vessels belonging to 
‘al navy, see Malicious Injuries. 
LIC WORSHIP. See Nonconformists, Service and 





















By the 4 & 5 Wm. 4, c. 72. intituled 
‘et to amend several Acts for authorizing the Issue of 
and meee Bills for carrying on Public Works and Fisheries, 
s of poyment of the Poor; and to authorize a further 
istat Exchequer Bills for the Purposes of the said Acts,” 
| to fea ty may authorize the commissioners of the Treasury 
By § 14220040001. of exchequer bills. 
accounta the clauses, powers, &e, respecting advances and 
t0 advan, made under the therein recited acts are to extend 
Byg ces made by commissioners under that act. 
Deen t 2. after reciting that, “ in some cases, advances have 
7) Pletion aM by the said commissioners towards the com- 
Sequeneg Public works which yet remain unfinished in con- 
ftom in of the expense of completing the same having, 
for the goreseen circumstances, exceeded the sum estimated 
OmplajetPletion thereof, and the capital provided for such 
itis n at the time of the application for such advances, 
pended expedient, for the security of the money already 
Addition itd advanced on such unfinished works, that in 
cited gid, the powers and remedies provided by the said 
the pro tts or some or one of them, for making calls on 
Undertgh’trs or shareholders of such unfinished works or 
missio under the circumstances aforesaid, that the said 
fitto maners should have authority, if they should think 
“curity e advances in anticipation of such ‘calls, or on the 
With g\;0f à further mortgage of such unfinished works, 
‘ll cage, <" to the completion thereof” it is enacted, that in 
m which the said commissioners have made, or shall 
Dake advances, under the powers of the said re- 
YE whieh has act, for any incomplete work or under- 
nit peau, after the expenditure of such advance 
en Al provided for the same, remain unfinished in 
rm of the expense of perfecting the same exceed- 
+ estimated for the completion thereof at the time 
Pplicntion for such advance, the commissioners may 
Mtther advance for the completion of any such 
rien ot either in anticipation of the calls to which 
the pots OF shareholders of such work shall be liable 
he pa of the said recited acts or either of them, 
ch o3 f further mortgages of the same works, or 
tha. Security, and upon such terms and condi- 
sion ctiods of repayment or otherwise, as the 
ers may direct or appoint; and such further 
© prion, ther securities shall be entitled to such and 
er seunit Privileges and advantages as any mortgage 
Ti commi nich may have been previously granted to 
IS DAT oRe!s on such unfinished work, 
er REIN) CONTINUAN Was a plea of 
> pend; ion, post ulti linualionem. 
|. post uliimam continuationem. 
now abolished; but the new matter may 
th an allegation that it arose after the last 
Suing of the jury process, as the case may 
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PU Rleadng 
Yor, x,’ puimé.] Younger, puny, born after, junior. 





PURCHASE. 


See Mulier. The several judges and barons, not chiefs, are 
called puisne judges, puisne barons. 

PULSATOR. The plaintiff or actor; from pulsare, to 
accuse any one. Leg. Hen, 1. c. 26. 

PUNISHMENT, pena. ii The penalty for transgressing 
the law; and as debts are discharged to private persons by 
payment, so obligations to the public, for disturbing society, 
are discharged when the offender undergoes the punishment 
inflicted for his offence, See JupemeNT, Comal 

PUPILLARITY. ‘The age of infants preceding puberty. 
See that title. 

PUR AUTRE VIE. Where lands, &c. are held for 
another's life. See Occupant. 


PURCHASE, 


Acauisirum, Prnavisirum, Prravisirio.] ‘The buying or 
other acquisition of lands, or tenements, with money, or by 
gift, deed, or agreement; as distinct from the obtaining 
them by descent or hereditary right; conjunctum perquisitum 
is where two or more persons join in the purchase. Litt, 
§ 2; Reg. Orig. 143. 

Purchase, taken in its largest and most extensive sense, is 
thus defined; the possession of lands and tenements, which 
aman hath by his own act or agreement, and not by descent 
from any of his ancestors or kindred. In this sense it is 
contradistinguished from acquisition by right of blood; and 
includes every other method cf coming to an estate, but 
merely that by inheritance: wherein the title is invested in a 
person not by his own act or agreement, but by the single 
operation of law. Lit. § 12; 1 Inst. 18. What is termed in 
the common law purchase, was by the feudists called con- 
quest, conqueestus or conquisitio: and in this sense it was that 
William I. was called Conguæstor or the Conqueror, signify- 
ing that he was the first of his family who acquired the crown 
and realm of England. See 2 Comm, c. 15. 

This is the legal signification of the word perquisitio, or 
purchase; and in this sense it includes the five following 
methods of acquiring a title to estates: escheat, occupancy, 
prescription, forfeiture, alienation, See this Dictionary, 
under those and other titles connected therewith; and fur- 
ther, titles Remainder, Executory Devise, Limitation of 
Estate, &c. 

Mr. Hargrave, after some remarks on the peculiar nature 
of escheats, observes, that instead of distributing all the 
several titles to land under purchase and descent, it would 
be more accurate to say, that the title to land is either by 
purchase, to which the act or agreement of the party is 
essential, or by mere act of law: and under the latter to 
consider, first, descent; and then escheat, and such other 
titles, not being by descent, as yet like them accrue by mere 
act of law. 1 Inst. 18 b. 

One cometh in by purchase when he comes to lands by 
al conveyance, and hath a lawful estate; and a purchase 
‘always intended by title, either from some consideration, 
or by gift; (for a gift is in law a purchase :) whereas de- 
nt from an ancestor cometh of course by act of law; also 
1 contracts are comprehended under this word purchase, 
Co. Litt. 18; Doct. § Stud. cap. 24. 

Purchase in opposition to descent is taken Jargely; if an 
te comes to a man from his ancestors without writing, 
is a descent; but where a person takes any thing from 
an ancestor, or others, by deed, will, or gift, and not as heir 
at law, that is a purchase. 2 Lil, Abr. 403, 

When an estate doth originally vest in the heir, and never 
was nor could be in the ancestor, such hei all take by 
way of purchase; but when the thing might have vested, 
in his ancestor, though it be first in the heir, and not in 
him at all, the heir shall have it in nature of descent. 1 Rep: 
95, 106, 

Consistent with the above rule is Mr, Fearne’s explana- 
tion of the much-contested point, in what case an heir shall 
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PURCHASE, I. 


be said to take by limitation, and in what by purchase, or, in 
the language of conveyances, what are words of limitation, 
and what are words of purchase. Sce fully this Dictionary, 
title Remainder: and post, Div. I. of this title. 


I. In what Cases Heirs shall be deemed Purchasers: 
and of the Effect of their taking by Purchase. 

IL, Of Purchasers for a valuable Consideration; and 
how protected or made answerable in Equity. See 
also this Dictionary, under titles Cunsideration, 
Fraud, Mortgage, Trust, §¢. 

I. Purcmase, in its vulgar and confined acceptation, is 
applied only to such acquisitions of land as are obtained by 
way of bargain and sale for money, or some other valuable 
consideration. But this falls far short of the legal idea of 
purchase ; for if I give land freely to another, he is in the eye 
of law a purchaser, and falls within Littleton's definition, for 
he comes to the estate by his own agreement, that is, he 
consents to the gift, 1 Jnst. 18. A man who had his 
father's estate settled upon him in tail, before he was born, 
was also a purchaser; for he took quite another estate than 
the law of descents would have given him. Nay, even if the 
ancestor devised his estate to his heir at law by will, with 
other limitations, or in any other shape than the course of 
descents would direct, such heir took by parusa Ld. 
Raym. 728. Thus if a man having two daughters, his heirs, 
devised his Jand to them and their heirs, they took by 
purchase as joint-tenants ; for the estate of joint-tenants, and 
tenants in common, was different in its nature and quality 
from that-of co-parceners. Cro. Eliz. 431, But previous 
to the recent statute, 3 & 4 Wm. 4. c. 106, if a man seised in 
fee, devised his whole estate to his heir at law, so that the 
heir took neither a greater nor a less estate by the devise 
than he would have done without it, he was adjudged to take 
by descent, even though it were charged with incumbrances ; 
that being for the henefit of his creditors, and others, who 
had demands on the estate of the ancestor. 1 Roll. Abr. 626; 
Salk, 241; Ld, Raym. 728. If a remainder be limited to 
the heirs of A., there A. himself takes nothing; but, if he 
died during the continuance of the particular estate, his heirs 
shall take as purchasers. 1 Roll. Abr. 627; 1 T. R. 634, 
But if an estate made to A. for life, remainder to his right 
heirs in fee, his heirs took by descent; for it is an ancient 
rule of law, that wherever the ancestor takes an estate for 
life, the heir could not, by the same conveyance, take an estate 
in fee by purchase, but only by descent. 1 Rep. 104; 2 
Lev. 60; Raym. 334, And if A. died before entry, still his 
heir took by descent, and not by purchase; for where the 
heir takes any thing that might have vested in the ancestor, 
he takes by way of descent. 1 Rep. 98. The ancestor, 
during his life, beareth in himself all his heirs; and therefore, 
when once he is, or might have been, seised of the lands, 
the inheritance so limited to his heirs vests in the ancestor 
himself; and the word “ heirs” in this case is not esteemed 
a word of purchase, but a word of limitation, enuring so as 
to increase the estate of the ancestor, from a tenancy for life 
toa fee simple. Co. Litt. 22. And, had it been otherwise, 
had the heir (who is uncertain till the death of the ancestor) 
been allowed to take as a purchaser originally nominated in the 
deed, as must have been the case if the remainder had heen 
expressly limited to him by name; then, in the times of 
strict feodal tenure, the lord would have been defrauded by 
such a limitation of the fruits of his signiory, arising from a 
descent to the heir. 2 Comm. c. 15, p. 24%. See titles 
Heir, 11., Remainder. 

The difference in effect, between the acquisition of an 
estate by descent and by purchase, consists principally in 
these two points: First, That by purchase the estate acquires 
a new inheritable quality, and is descendible to the owner's 
blood in general, and not to the blood only of some particular 
ancestor. 















PURCHASE, II. 


Secondly, That an estate taken by purchase will not 
the heir answerable for the acts of the ancestor, as an €s 
by descent will. For, if the ancestor by any deed, oblig 
covenant, or the like, bindeth himself and his heirs, and "i 
this deed, obligation, or covenant, shall be binding upon 
heir, so far forth only as he, or any other in trust for him, haf 
any estate of inheritance vested im him by descent from, 0 
any estate pur autre vie coming to him by special occup 
as heir to that ancestor, sufficient to answer the cl 
whether he remains in possession, or hath aliened it b 
action brought. See 1 P. Wms. 777; and 1 Wm. 4 C 
‘Therefore if a man covenants, for himself and his heirs, 
keep my house in repair, I can then (and then only) comp 
his heir to perform this covenant, when he has an 
sufficient for this purpose, or assets, by descent from 
covenantor; for though the covenant descends to the 
whether he inherits any estate or not, it lies dormant, Any 
not compulsory, until he has assets by descent. Finch 
86. See Assets, Real Estate. 

By the late statute above referred to, for the amendmi 
of the law of inheritance, great alterations have been ™ 
in the law of descents, and particularly with respect to 
cases where an heir shall take by purchase, and where 
descent. See Descent. 

























II. Iv is the rule of equity, that where a man is pure! 
for valuable consideration without notice, he shall n 
annoyed in equity; not only where he has a prior legal es 
but where he has a better title or right to call for the 
estate than the other. Treat. Eq. lib. 2.c. 6. § % 
2 Vern, 599; 2 P. Wms. 678, &e. 4 

This rule is founded on an obvious principle of equity, 
seems, however, to have been broken in upon by tl 
sions in Burgh v. Burgh; [Burgh v. Francis :) Finch 
and Williams v. Lambe, 3 Bro. C. R. 264. In the form 
which cases the court appears to have interposed t0, 
prejudice of a judgment-creditor, without notice of 
plaintiff's equity; and in the latter to the prejudice 

urchaser, without notice of the plaintiff's title as dot 

ith respect to those instances in which a bond fide pure 
has in equity been postponed, in respect of his connlY 
the subsequent fraud of him under whom he derived hil 
they are evidently exceptions to the general rule, W 
confined to the claim of the purchaser at the time? 
pleting his purchase; a claim which he may forfeit, 
third persons, by subsequent misconduct. Fonblam 
on Treat, Eq. ubi sup.: and see Treat, Ey. i. c. s 
and title Mortgage, {ik F 

It has been said, that by taking a conveyance with ™ 
of a trust, the purchaser himself becomes the trusted 


must not, to serve himself, be guilty of a breacl 
























notwithstanding any consideration paid. 2 Vern. 
this proposition seems to be stated too generally ; 
an immediate or first purchaser, with notice of an 
claim in another, shall certainly not be allowed, MH 
purchaser for valuable consideration, to protect 
against such equitable claim; yet if a person, having 
an equitable claim in another, purchase from one W 
not notice of such claim, he may protect himself by 
notice in his vendor; such protection being nee 
secure to the bond fide purchaser without noticer 
benefit of his purchase. Pre. Ch. 51; 1 Alk dp 
Bro. C, R. 66. Neither shall a purchaser, without ity 
from a purchaser with notice, be considered in 
bound by the trust. 2 Vern. 384; Ambl. 313. Ti 
It may be material to remark, that notice is not F 
to the time of the contract; for if'a person who bre 
equity on the premises, give notice thereof bef 
payment of the purchase-money, it is sufficienti 

307; 2 Atk. 630; 3 Atk. Ob; or before the EXE 
the conveyance, though the purchase-money be act 


























PUR 


14, 884; Cases in C. 84. 





t As to what is a voluntary set- 
ement within the statute, see 3 Russ. 273. as j 

te pe, settlement, made in consideration of natural 
of 27 pattection, has been held void under the construction 
ce 4. against a purchaser for a valuable conside- 
the rch, ough he had notice of the settlement before all 
and ‘tho lase-money was paid, or the conveyance executed, 


sgh in fact there was no fraud in the transaction. 


ast, 59, 
the here there is a general trust, as to pay debts, though 
obliged aser has notice of them, it seems that he is not 
Abe pe”, 26, the purchase-money applied : otherwise if the 
Treat, P, Particular, as for payment of debts in a schedule, 
fee to eis 6:6. 2. But though the purchaser be bound to 
he ig her poration of the money, as to the schedule debts, 
oF mon ound to see that only so much real estate is sold 
Š cog eeed, as will discharge such debts; unless there be 
Ch. Ca na etween the heir and trustee. 1 Vern, 301; 2 
otlegecne 221. Neither is he bound to see the payment 
legagiea e'n ÌE the estate be charged generally with debts and 
discharee for not being in such ease bound to see to the 
disha, ee Of debts, he cannot be expected to see to the 
debts €, OF the legacies, which cannot be paid till after the 
1 Bro, cLonblanque's Note on Tr, Eq. ubi sup. Jebb v. Abbott, 
i * R. See 1 Inst. 291, in n. and title Trust. 
daim i Purchaser for valuable consideration has an equal 
SA e protection of a court of equity, to defend his 
Ee the plaintiff has to the assistance of the court 
Ms right, a court of equity will not, in general, 
© of (hel purchaser for valuable consideration, without notice 
afee jBlaintif’s title, to make any discovery which may 
Wour of pas title; but such discovery will be enforced in 
ns an lowress. See 1 Vern, 179; 3 Bro. C. R, 264, 
Whether tt Assignee of a lease shall not be forced to discover 
ot start’ lease is expired; but lessee for years of conusor 
ad from ano’ been compelled to discover what estate he 
statu © Conusor, to the end that he might be liable to 
$3, * 8 Vin. 554, pl. 2, cited Treat. Ey. lib. 6. 0. 3. 
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pon hp chaser is not compelled to take a tile depending 
Sele wipo tdS of a will, which were too doubtful to be 
i Hout litigation ; ‘and where the title is doubtful, a 
equest of he directed to the judges as to the title, at the 
in favonp git vendor ; for even if the judgment were found 
it, OF the title, it would not bind the purchaser to a 


mete? v. Adcock, 4 Russ. 374. Ifa good title can- 





















st, the purchaser is not 
1 in the compensation for 
cher, 4 Russ. 802. See 
urchaser 
The clearing a man’s self of 
suspected, and accused before 





















+ of which in E 
Purgatig ich there was formerly great use in England, 
ion i tion is eithe R onical pur- 
na non law, the 
ap bcte 
Bains 


was by fire or 
bolished by canon. Staund 
n A8. See Ordeal. B x 
a doctrine of purgation, whereby the parties 
hat mi ee, upon oath to any matter, however 
mht be objected against them (though long 

he Court of Chancery), continued till the 
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oe When b nt century to be upheld by the spiritual 

or a lati fp yo COT 2: e. 12, it is enacted, that it shall 
Minister a bishop or ecclesiastical judge, to tender 


any person whatsoever, the oath usually 





PUR 


called the oath ex officio, or any other oath, whereby he may 
be compelled to confess, accuse, or purge himself of any 
criminal matter or thing, whereby he may be liable to any 
censure or punishment. 3 Comm. 100, 

Anciently, upon the allowance of benefit of clergy, the 
person accused was given to the ordinary, to make his pur- 
gation, which was to be by a jury of twelve clerks, before 
the bishop in person, or his deputy, and there, first the party 
by his own oath, affirmed his innocency ; then there were 
the oaths of twelve compurgators to their belief of it; then 
witnesses were to be examined on oath, on behalf of the 
prisoner only; and lastly, the jury were to bring in their 
verdict on oath, which usually acquitted the prisoner; other- 
wise if a clerk,—he was degraded or put in penance. 2/7, 
& H. 383; Wood's Civ. L. 669, But by the 18 Eliz. c. 7, 
this kind of purgation was taken away. See further, 4 Comm, 
36: 











The 13 Car. 2. 12, having thus taken away the oath ex 
aficio of persons accusing or purging themselves, &c. some 
maintain that all the proceedings of purgation on common 
fame fall too; others say there is still a legal purgation left, 
but not canonical, Wood's Inst. 506, 507. 

See further, Chancery, Clergy, Benefit of, Wager of Law. 

PURIFICATIO BEATA) MARIÆ VIRGINIS, Can- 
dlemas; February 2d.) The purification of the blessed 
Virgin Mary is one of the general returns of writs still in 
use, viz. the third in Hilary Term. See Candlemas. 

PURLIEU ox PURLUE, sometimes written purallee, 
from Fr. pur, purus, et lieu, locus.) All that ground near a 
forest, which being added to the ancient forests by King 
Henry I., Richard I., and King John, was afterwards dis- 
afforested and severed by the Charta de Foresta, and the pe~ 
rambulations and grants thereon, by Henry IIL, so that it 
becomes purlue, viz. pure and free from the laws and ordi- 
nances of the forest. Manw. For. Laws, par. 2. c. 20. 

Pourallee is also said to be properly the perambulation 
whereby the purlieu is disafforested. $8 Edw, 1. st. 55 
4 Inst. 304. 

Owners of grounds within the purlien by disafforestation, 
may fell timber, convert pastures into arable, &c., inclose 
them with any kind of inclosure, erect edifices and dispose 
of them as if they had never been afforested; and a pur- 
lieu-man may as lawfully hunt, to all intents, within the pur- 
lien, as any man may in his own grounds which w 
afforested ; he may keep his dogs within the purlieu unex- 
peditated ; and the wild beasts belong to the purlieu-man 
ratione soli, so long as they remain in his grounds, and he 
may kill them. 4 /nst, 303. 

If the purlieu-man chase the beasts with greyhounds, and 
they fly towards the forest for safety, he may pursue them to 
the bounds of the forest; and if he then do his endeavour 
to call back and take off his dogs from the pursuit, although 
the dogs follow the chase in the forest, and kill the king's 
deer there, this nce, so as he enter not into the fo- 
rest, nor meddle with the deer so killed; and if the dogs 
ten on the deer before he recover the forest, and the deer 
g the dogs into the forest, in such case the purlieu-man 
may follow his dogs and take the deer. 4 Inst, 303, 304. 

And notwithstanding purlieus are absolutely disafforested, 
it hath been permitted, that the ranger of the forest shall, as 
the wild beast of the forest range into the purlieu, 
e them back to the forest. 4 Inst. 

















































often 
with his hounds rec 
See further, Deer, Forest. 

PURLIEU-MEN. ‘Those who have ground within the 
purheu, and being able to dispend forty shillings a year free- 
hold, who, on these two points, are licensed to hunt in their 
own purlieus, observing what is required. Manw. For. Laws, 
151, 157, 180, 186. See Purlicu. 

PURLOINING Felony, Larceny, Misdemeanor. 

PURPARTY. Pourparty. 

PURPRESTUR See Pourpresture. 
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PURSE. A certain quantity of money, amounting to 500 
dollars, or 125l, in Turkey. Merch. Dict. 

PURSUIVANT. See Poursuivant. 

PURVEYANCE, See Pourveyance. 

PURVIEW, French pourveu, a patent or grant.) The 
body, or that part of an act of parliament which begins with 
“Be it enacted,” &e. The 3 Hen. 7. stands upon a pre- 
amble and purview. 2 Inst. 403; 12 Rep. 20. See Statute. 

PUTAGE, ‘ium, from the French putaine, Italian 
putta, meretriz.| Fornication. 

By the feud , if any heir female under guardianship 


were guilty of this crime, she forfeited her part to her co- 
heirs; or if she were an only heiress, the lord of the fee 
took it by escheat. Spelman, Cowell. 


PUTATIVUS. Putative, reputed, or commonly 
teemed, in opposition to notorious and unquestionable. 

When a single woman, with child, swears that such 
is the father, he is called the putative father. See B 

PUTURA, q. potura.] A custom claimed by keep 
forests, and sometimes by bailiffs of hundreds, to take 
meat, horse meat, and dog's meat, of the tenants 
habitants within the perambulation of the forest, hundr 
&c.; and in the liberty of Knaresburgh it was long 
turned into the payment of 4d. in money by each 
MS. de temp. Edw. 3; 4 Inst. 307. The land sub, 
this custom is called terra putura. Plac. a 

PYKER or PYCAR. A small ship or herring 
See 31 Edw. 3. c. 2. 
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UADRAGESIMA. The fortieth part; also the time 
Diy E Lent, from our Saviour's forty days’ fast. Lit. 
callea {Ruadragesima Sunday is the first Sunday in Lent, so 

Were about the fortieth ae before Easter, Blount. 
custo, DRAGESIMALIA. In former days it was the 
aie for people to visit their mother church on Midlent 
ike a and to make their offerings at the high altar, as the 
the s Votion was again observed in Whitsun-week. But as 
comprocession and oblations at Whitsuntide were sometimes 
A ane into a rated payment of pentecostals, so the Lent 
Quad" Offerings were changed into a customary rate called 
huag Setinalia and denarii quadragesimates, also lætare Je- 

quan those words in the hymn for the day. Dict. 
teign of PANS. A fourth part of a penny; before the 

i Edward T, the smallest coin was a sterling or penny, 

e cut i With a cross, by the guidance whereof a penny might 
Parta ine halves for a halfpenny, or into quarters or four 
that kin farthings ; till, to avoid the fraud of unequal cutting, 
ieces, ng coined halfpence and farthings in round distinct 
Wann West. anno 1279. 





RANTATA TERRA, quadrarium.] The fourth 
Part 3, quadrarium. he fourth 
QUAM Ree. See Fardingdeal, j 

Of pyp DRIENNIUM UTILE. In Scotch law the term 


he mar Vetts allowed to a minor after his majority, in which 
Prejdieg’,Stit or action endeavour to annul any deed to his 
U. Diente during his minority. Bell's Scotch Dict. 

Smet LUM. ‘The contre of four ways, where four 
Sctiptigne | Md cross each other. By statute, posts with in- 





to travai, $€ to be set up at such cross-ways, as a direction 
Vata Re See Ways 
Words , EST EADEM, ‘which is the same trespass, § 





S used in 











ne trespass of 







e EIl ce s I i 
ich (pem transgressio, “which is the s 








s piini .” See Pleading, Trespass. 
hit LURA. A writ which lay where an inquisition 
‘Ken by an escheator of lands, &e. of which a man 





the o pa all the land was supposed not to be found 
re Of wh 3 inquisition; this writ was therefore to in- 
g. Orjo at more lands or tenements the party died seised. 

` But it is now useless, since the taking 

post mortem, by 12 Car. 2. 











Wan Lit. Abr. 406, 
tah yee NON INVENIT PLEGIUM, the plaintif 
Tilt direte pledge.) A return made by the sheriff on a 





rum de a to him with this clause, viz 
ong jna more suo prosequendo, &e. F. 


AR SERVIT] 


Si A. fecerit B. 
N. B38. See 


1A. See Per que Servitia. 








QUA 


QUÆSTA. An indulgence or remission of penance, ex- 
posed to sale by the pope. The retailers thereof were called 
geimai and desired charity for themselves or others. 

fat, West, anno 1240, 

QUÆSTUS. That which a man hath by purchase, as 
heereditas is what he hath by descent, Glanv. lib. 7. c. 1. 
See Purcha 

QUAKERS, tremuli.] From their pretending to tremble 
or quake in the exercise of their religion, 

In consequence of the claim advanced by Mr. Pease, who 
had been returned one of the members for the southern di- 
vision of the county of Durham, to take his seat upon 
making his solemn affirmation and declaration instead of 
taking the usual oaths, the House of Commons, on the 8th 
of February, 1833, appointed a select committee to report 
such precedents as they could discover bearing upon the 
subject. Their report, which was brought up on the 11th, 
presents a full detail of the various enactments which the 
statute books contained in reference to the Quakers, since 
they originally attracted the notice of the legislature. The 
first which they quoted was an act passed in 1674 (the 13 & 
14 Car. 2. c. 1), by which it was declared, that any person 
refusing to take an oath when lawfully tendered, should for 
the first offence be fined 5l, and if three times convicted, 
should suffer the penalty of banishment. By a subsequent 
act (the 15 Car. . 4. § 16), the further penalty of trans- 
portation was affixed to the offence. It was not till the year 
1689, that by the 1 W. & M. c. 18 (commonly called the 
Toleration Act), the affirmation of Dissenters from the 
Church of England, who scrupled to take an oath, was 
legally recognized. This act, however, only exempted such 

ersons from the pains and penalties of the statutes against 
Papists and Non-conformists, and that only on their sub- 
scribing a certain declaration of allegiance, and a profession 
of their faith in the Trinity. It was by the act 7 & 8 Wm. 3. 
c. 34, passed in 1697, that Quakers were first permitted to 
substitute their solemn affirmation instead of the usual oath, 
in civil causes, in the courts of justice. The act, which was 
to be in force only for seven years, was by a subsequent 
enactment (13 Wm. 2. c. 4), passed in 1702, continued for 
the further period of eleven years; and in 1714 (by the 
1 Geo.1, c. 6, §1), it was made perpetual, ‘The next sta- 
tute in order was the 8 Geo. 1. e. 6, passed in 1722, by which 
the forms of the declaration of allegiance and of the solemi? 
affirmation were altered. But the most decisive enactment 
bearing upon the subject before the committee, was the 
22 Geo. 2, c. AG, passed in 1749, by which it was declared, 
“that in s wherein by any act or acts of parliament now 
in force, or hereafter to be made, an oath is or shall be 
allowed, authorized, directed, or required, the solemn affirm- 
ation or declaration of any of the people called Quakers, in the 
form prescribed, &e. shall be allowed and taken instead of 
such oath, although no particular or express provision be 
made for that purpose in such act or acts.” It was, however, 
at the same time provided, that no Quaker should, by virtue 
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QUA 


of this act, be qualified or permitted to give evidence in any 
criminal cases, or to serve on juries, or to bear any office 
or place of profit in the government. Tt was not until the 
9 Geo. 4. c. 32), passed in 1829, that Quakers and Mora- 
vians were for the first time allowed to make their solemn 
affirmation instead of the usual oath in giving evidence “in 
any case whatsoever, criminal, or civil.” 

The decision come to by the House of Commons upon the 
report of the select committee was in favour of Mr, Pease's 
claim, who accordingly took his seat on the following day, 
upon making his affirmation and declaration. 

From the report of the committee, it appears that there is 
only one other case on the journals in which the question of 
the admissibility of a Quaker to take his seat on affirmation 
came before the House, namely, that of John Archdale, Esq. 
returned for Chipping Wycombe, in 1699., This gentleman 
made his claim by a letter to the Speaker, dated “ Tuesday, 
the 3d of the eleventh month, called January, 1698-9,” 
which was read to the House the same evening. The House 
after hearing it, ordered that it should be taken into con- 
sideration on the Friday following, and that Mr. Archdale 
should be in attendance on the morning of that day. The 
act of 7 & 8 Wm. 3, legalizing the affirmation of a Quaker, 
in certain cases, was at that time in force; but the decision 
come to by the House, nevertheless, was an order that the 
Speaker should issue his warrant to the clerk of the crown 
to make out a new writ for the borough of Chipping Wy- 
combe, 

Quakers continued inadmissible to serve on juries, and to 
places of profit in the government, until the passing of the 
3 & 4 Wm. 4. c. 89, introduced into the Commons by Lord 
Morpeth, whereby Quakers and Moravians are permitted to 
make their solemn affirmations or declarations instead of 
taking oaths, in all places and for all purposes whatsoever 
where an oath is or shall be required, either by the common 
law or by act of parliament. 

By the same act, the form of affirmation to be taken by 
Quakers and Moravians, instead of the oath of abjuration, 
is altered, and is hereafter to be made in the words thereby 
prescribed. 

The same provision is contained in the above act as well 
as in all former statutes declaring persons making false af- 
firmations liable to the punishments enacted against perjury. 

Quakers refusing to pay tithes or church rates, justices of 
peace are to determine them, and order costs, &c. 7 & 8 
Wm. 3. .84. § 4; 1 Geo. 1, c. 6. Quakers may be com- 
mitted to prison for non-payment of tithes, on stat. 27 H. 8. 
c. 20, which is not repealed by 7 & 8 Wm. 3, which gives 
another remedy. 1 Ld. Raym. 328. See Tithes. 

In the Militia Acts and the several acts for raising men 
for defence of the realm, provisions are introduced for re- 
lieving Quakers against the operation of them by the pay- 
ment of certain fines; the tenets of the Quakers preventing 
them from serving in war. 

QUALE JUS. A judicial writ, which was brought where 
a man of religion had judgment to recover land before éx- 
ecution was made of the judgment; it went forth to the 
escheator between judgment and execution, to inquire what 
right the religious person had to recover, or whether the 
judgment were obtained by collusion between the parties, to 
the intent that the lord might not be defrauded. Reg. Judic. 
8, 16,46; Stats. Westm. 2; 13 Edm. 1. st. 1. ©. 82. 

QUALIFIED, Is applied to a person enabled to hold 
two benefices, See Plurality. 

_ Quatirien (or Base) Fee. Is such a one as hath a qua- 
lification subjoined thereto. See Estate. 

Quauirtxy Oatu, An oath where the party swears not 
simply, but cireumstantially, 

Quaririen Prorerty. See Possession, Property. 

QUAMDIU SE BENE GESSERIT, As long as he shall 
behave himself nell in his office.] A clause often inserted in 










QUARANTINE. 


letters-patent of the grant of offices; as in those of 
barons of the Exchequer, &c. which must be intend 
matters concerning their office; and is nothing but what th 
law would have implied if the office had been granted fo 
life. 4 Inst. 117. See Judges. § 

QUANTUM MERUIT, So much as he deserved.] Was 
action on the case, express or implied, grounded on a pt? 
mise to pay the plaintiff for doing any thing so much as ^8 
deserved or merited. r 
If a man retain any person to do work or other thing 4 
him ; as a tailor to make a garment, a carrier to carry goi 
&c. without any certain agreement; in such case the law 
implies that he shall pay for the same, as much as they aê 
worth, and shall be reasonably demanded ; for which gua 
tum meruit until recently might have been brought ; 
one sued another on a promise to satisfy him for work 
&c, he must have shown and averred in his declaration 
much he deserved for his work. See Pleading, I. 1. 
Quantum Vatenar, So much as it was worth.) 
goods and ware sold are deliverd by a tradesman at no 
tain price, or to be paid for them as much as they are wort! 
general, then quantum valebat lay, and the plaintiff was to ™ 
them to be worth so much : so where the law obliges on 
furnish another with goods or provisions, as an mnke 
his guests, &c. See Assumpsit, Pleading, 1. 1. 

Korce quantum meruit and quantum valebat counts 
usually inserted among the other common counts in 
declaration in assumpsit; but they were in effect abo 
by the rules of H. T. 1 Wm. 4. which prescribed a 
form for such of the common counts as are retained, 

QUARANTINE, QUARENTAINE, quarantina.. 
benefit allowed by law to the widow of a man dying s® 
of lands, whereby she may challenge to continue in his 
tal messuage or chief mansion-house (not being a castle) 
the space of forty days after his decease, in order t0 f 
assignment of her dower, &c. And if the heir or any 0i 
eject her, she may bring the writ de quarentind habendd i 
the widow shall not have meat, drink, &c.; though il 
be no provision in the house, according to Fitzher! 
may kill things for her provision. See Magna Charta, 
Bract. lib. 2. c. 40; F., N. B. 161; and ante, tit. Domet, 

Quarantine, ‘The term of forty days, during which 
persons coming from foreign parts, infected with the p! 
are not permitted to land or come on shore. 5 
By the 6 Geo. 4. c. 78, all former acts relating to qM 
tine’ were repealed, and the existing quarantine regulai 
depend upon its provisions and the different orders in © 
issued under its authority, These orders specify what 
sels are liable to perform quarantine, the places at whi 
to be performed, and the various formalities to be ob il 
The publication in the Gazette of any order in count 
respect to quarantine, is deemed sufficient notice toa i 
cerned, and no excuse of ignorance is admitted for a) 
fringement of the regulations. 5 
‘The following is a short abstract of the principal 
the act. 

By § 8. masters of vessels liable to quarantine are tê 
signals on meeting other vessels at sea, or being WM ` 
leagues of the United Kingdom, or Guernsey, &c. 00 
of 1002. i 

And § 9, masters of vessels are to hoist certain i 
when plague or infectious disease on board, on P 
1001, 
§ 10. inflicts a penalty on persons hoisting signal® 
not liable. K 
By § 11. masters of vessels, on their arrival from 
parts, are to give to the pilots an account of ofl 
which they shall have loaded and touched, on penalty 
And pilots are to give notice of any proclamation Or 
council requiring the performance of quarantine, ti 
of 1002, k 
























































QUARANTINE. 


iat, § 12. pilot to give notice if any articles be on board 
e to quarantine, on penalty of 100/. 
‘ton’ $ 15. pilots are to bring to at request of officer of cus- 
toms, on penalty of 1002, 
tuali, $14 for better ascertaining whether vessels be ac- 
ing 2imfected, or the persons on board liable to orders touch- 
the Wusrantine, masters of vessels may be interrogated by 
a Principal officer of the customs at the port where they 
forfennS} and refusing to answer interrogatories, &c. shall 
a 2001, 
15. Vessels subject to quarantine arriving at any port 
than that at which it ought bibs performed, HS bared 
fie to the appointed place. Masters of vessels that 
me cuched at infected places, &c. omitting to disclose the 
B00" oF omitting to hoist the prescribed signal, are to forfeit 
aes 18: Commanders to deliver up bills of health, manifests 
of 10d ook, to the superintendent of quarantine, on penalty 
me Penalty on masters, &c. quitting vessels, or permit- 
tion one to quit them, or not conveying the same to the 
a Places, 400/4. Penalty on persons coming in such 
S, or going on board, and quitting them before dis- 


Charged 


from quarantine, to suffer imprisonment for six 
Months, and forfeit 8000, P 
disle; ®: the superintendent of quarantine, &e: may punish 
Me ilence or refractory behaviour in persons under or 
Persone E rantine, or persons having intercourse with them, 
feit 2001," using to repair to the lazaret or vessel, are to for- 
4210. Persons quitting vessels liable to perform quarantine, 
may be seized. 
20, intercourse with stations allotted for quarantine 
By gn AY be prohibited by order in council. 
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mage any goods perform- 
ie he shall be liable to pay 
By g gp 803 and full costs of suit to the owner. 
Persons forging or uttering false certificates re- 
6, ee in council, are declared guilty of felony. 
te from ied a penalty of 1002. on persons landing goods, 
em, enan liable to perform quarantine, or receiving 
System oe them from vessels yai ming quarantine. 
Unat 40 w guarantine is regulated in Ireland by the 
Under e 5. 0. 79. 
hits the {He former quarantine acts it was held that if a pilot 


ürt, on the ground of his violating the direc- 
taj VARA Nn is ` prohibitory statute. 4 T. R. 206, 

my ve likewise signifies a quantity of ground, con- 
ARR Perches, Leg. Hen. 1. ©. 16. 

LAUSUM FREGI See Capias, Common 
Re, ARE ouw, A, 
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re general words used in original writs, 





enwinum, A writ which lay by 
the wrong-doer or ejector was not him- 











lands, but another who claimed under | 


QUARE IMPEDIT. 


him, As where a man leased lands to another for years, and 
after the lessor or reversioner entered and made a feoffinent 
in fee or for life of the same lands toa stranger, there the 
lessee could bring a writ of gjectione firma, or ejectment, 
against the feoffee; because he did not'eject him but the re~ 
versioner ; neither could he have any such action to recover 
his term against the reversioner who ousted him, because he 
was not now in possession. And upon that account this writ 
was devised upon the equity of Stat. Westm, 2. ¢. 24. as in a 
case where no adequate remedy was provided. F, N. B. 198. 
And the action was brought against the feoffee, for deforcing 
or keeping out the original lessee, during the continuance of 
his term; and therein, as in the ejectment, the plaintiff should 
recover so much of the term as remained ; and also should 
have actual damages for that portion of it whereof he had 
been unjustly deprived. 3 Comm. e. 11. p. 207. 

After the introduction of fictitious ousters, whereby the 
title may be tried against any tenant in possession (by what 
means soever he acquired it), and the subsequent recovery of 
damages, by action of trespass for mesne profits, this writ fell 
into disuse, and it was abolished by the 3 & 4 Wm. 4. c. 27. 
§ 36. See Ejectment. 

QUARE IMPEDIT. 

A wrrr lying for him who hath purchased an advowson 
against a person who hinders or disturbs him in his right of 
advowson by presenting a clerk thereto when the church is 
void. N. B. 32; Stat, Westm. 2. c. 5. 

It differs from the obsolete and recently abolished assize of 
darrein presentment (ultimæ præsentationis), because that lay 
where a man or his ancestors, under whom he claimed, had 
formerly presented to the church; and this lies for him who 
is purchaser himself; but in the latter the plaintiff recovers 
the presentation and damages, as he also did in the former; 
in the writ of darrein presentment, &c. he recovered only the 
presentation, not tbe title to the advowson, as he did in a 
quare impedit; for which reason the remedy by that assize 
was discontinued, And where a man might have had assize 
of darrein presentment, he may have quare impedit. 2 Inst. 
356. See Darrein Presentment. 

A quare impedit is sproossy a possessory writ, which lies 
for the patron of an advowson to restore him to the possession 
of his advowson and to his right of presentation. At com- 
mon law it only lay where the patron was hindered from pr 
senting during the vacancy of the church, plenarty being in 
all cases a good plea. But now by the Statutes of Westmin- 
ster 2, 18 Edm. 1, and 7 Ann. c, 18. it lies in every case of an 
usurpation, though the clerk is admitted and instituted, pro- 
vided it be brought within six months. And if the patron 
suffers the six months to elapse, he may still, on the next 
avoidance, bring his writ of guare impedit. By this writ the 
patron may not only recover the possession of the advowson, 
but may remove the clerk who has been wrongfully presented, 
and have his own clerk admitted. 

Upon the vacancy of a living, the patron is bound to present 
within six calendar months, otherwise it will lapse to the 
bishop. See Advowson, I. But if the presentation be made 
within that time, the bishop is bound to admit and institute 
the clerk, if found sulficient; unless the church be full, or* 
there be notice of any litigation. For if any opposition be 
intended, it is usual for each party to enter a caveat with the 
bishop, to prevent his institution of his antagonist’s clerk, 
An institution, after a caveat entered, is void by the ecel 
tical law; but this the temporal courts pay no regard to, and 
look upon a caveat as a mere nullity. But if two presenta- 
tions be offered to the bishop upon the same avoidance, the 
chureh is then said to become litigious ; and, if nothing farther 
be done, the bishop may suspend the admission of either, and 
suffer a lapse to incur. Yet, if the patron or clerk on either 
side request him to award a jus patronatds, be is bound to do 
it. This jus patronatds is a commission from the bishop, 
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directed usually to his chancellor, and others of competent 
learning, who are to summon a jury of six clergymen and six 
laymen, to inquire into and examine who is the rightful pa- 
tron (see tit. Jus Patronatiis) ; and if, upon such inquiry made 
and certificate thereof returned by the commissioners, he 
admits and institutes the clerk of that patron whom they re- 
turn as the true one, the bishop secures himself at all events 
from being a disturber, whatever proceedings may be had 
afterwards in the temporal courts. 3 Comm. c. 16. 

The clerk refused by the bishop may also have a remedy 
against him in the spiritual court, denominated a duplex que- 
rela, which is a complaint in the nature of an appeal from the 
ordinary to his next immediate superior ; as from a bishop to 
the archbishop, or from an archbishop to the delegates ; and 
if the superior court adjudges the cause of refusal to be insuf- 
ficient, it will grant institution to the appellant. 

Thus far matters may go on in the mere ecclesiastical 
course; but in contested presentations they seldom go so 
far ; for upon the first delay or refusal of the bishop to admit 
his clerk, the patron usually brings his writ of quare impedit 
against the bishop, for the temporal injury done to his pro- 
perty in disturbing him in his presentation. And if the delay 
arises from the bishop alone, as upon pretence of incapacity, 
or the like, then he only is named in the writ; but if there be 
another presentation set up, then the pretended patron and his 
clerk are also joined in the action; or it may be brought 
against the patron and clerk, leaving out the bishop; or 
against the patron only. But it is most advisable to bring it 
against all three ; for if the bishop be left out, and the suit 
be not determined till the six months are past, the bishop is 
entitled to present by lapse, for he is not party to the suit; 
but if he be named, no lapse can possibly accrue till the right 
is determined. Cro. Jac. 98. It the patron be left out, and 
the writ be brought only against the bishop and the clerk, the 
suit is of no effect, and the writ shall abate; for the right of 
the patron is the principal question in the cause. Hob. 316; 
7 Rep. 25, If the clerk be left out, and has received institu- 
tion before the action brought (as is sometimes the case), the 
patron by this suit may recover his right of patronage, but 
not the present turn; for he cannot have judgment to remove 
the clerk, unless he be made a defendant and party to the 
suit, to hear what he can allege against it. For which reason 
it is the safer and now usual way to insert all three in the 
writ. See Hob. 320; Jenk. Cent. 200. 

Quare impedit will not lie against the ordinary and incum- 
bent, without naming the patron; because at common law the 
incumbent could not plead any thing which concerned the 
right of patronage, therefore it is unreasonable that he alone 
should be named in the writ who could not defend the pa- 
tronage; but the 25 Edw. 3. st. 3. e. 7. enables him to plead 
against the king, and to defend his incumbency, although he 
claims nothing in the patronage ; and by that statute he shall 
plead against any common person, though with this 
that when the inheritance of the patron is to be divested by 
judgment in a quare impedit, there he must be named in the 
writ; but where the next presentation only is to be reco- 
vered, he need not be named; yet where the king presents 
without a title, and his clerk is inducted, the guare impedit is 
to be against the ordinary and incumbent, for it will not lie 
against the king; but if he is plaintiff, the writ may be 
brought against the patron alone, without naming the incum- 
bent. 7 Rep. Cro. Jac. 650 ; Palm. 806. 














By the writ of quare impedit a patron may be relieved not | 


only on his presentation to a church, but to a chapel, prebend, 
vicarage, &c. And this writ lies of a donative ; and the spe- 
cial matter is to be set forth in the declaration. _ It also lieth 
for a deanery by the king, although it be elective; and for 
an arehdeaconry ; but not for a mere office of the church, 
Co, Lit. 844; 1 Leon. 205. And the chapter may have a 
quare impedit against the dean of their several possessions, 
40 Edw, 3. 48, 
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If the quare impedit be for a donative, the writ shall 
ware impedit to present to the donative; if of a parson: 
then quare impedit præsentare ad ecclesiam ; if to a vicar 
ad vicarium; if to a prebend, ad prebendam, &e. 3 Nels 
Abr. 35. i 
The plaintiff in guare impedit must have had an immediat® 
right of presentation, and not merely in reversion or rei 
der, for it is a possessory action á 

If the right of nomination be in one, and the right of prê- 
sentation in another, and either impede the other in his right 
quare impedit lies. 3 T. R. 646. 

Ifa bishop be disturbed to collate where he ought to mi 
a collation, he may have a writ of guare impedit, and the wi 
shall be quod permittat ipsum præsentare, &c. and he 
count on the collation; and if the king be disturbed in 
collation by letters-patent, he shall have guare impedit, 
New Nat. Br. 73. 4 

Grantee of a next avoidance may bring this writ agai 
the patron who granted the avoidance. 39 Hen. 6. 

It may be brought by executors for a disturbance in 
testatoris; and executors, being disturbed in their present 
tion, may bring quare impedit as well as their testator mig! 
Omen, 99; Lut. 1 

Husband and wife jointly, or the husband alone, withol 
his wife, may have the writ quare impedit; and if a man Wl 
hath an advowson in right of his wife, be disturbed in 
presentation, and dies, the wife shall bring it on that distur 
ance. 14 Hen. 4; 5 Rep. 97. 

The heir shall not have guare impedit for a disturl 
tempore patris ; nor can he have execution on a recovery © 
the ancestor, Br. Q. Im. pl. 7. 9. 









































had in darrein presentment and quare impe F 
Where partition is made on record, to present by turns 
coparcener who is disturbed shall not be put to a quart 
pedit; but may have remedy on the roll by scire facia 
otherwise on an agreement to present. See 13 Edw. J. 
§ 5. and tit. Parceners. ‘ 
In pleading a right in coparceners to present to an ad? 
son by turns, it is good to state that the right arose bee 
they did not agree to present, which is synonymous to 
they could not agree. 1 H. Blackst. 376. ri 

Tf three coparceners of an advowson do not agree t0 
sent on a vacancy, the eldest or her assigns may pre 
the first turn, and the second and third (or their assi 
the next turns, according to the order of the birth of 
1 H. Blackst. 412. 
















fendant to present. 

that the defendant had not shown a title to presents fi 
had not shown whether the third presentation was DY W 
tion or by agreement, and that it could not be pri 
the defendant was entitled to present in the first 
turn, and the plaintiff in the second and third, sin 
averred that M. O. had presented to the first in pe 
turn. And semble, that if it had appeared by the hie 
the plaintiff had presented to the third turn by "5 

he would still have been entitled to the fourth tw 
Birch v. Lichfield, §c. Bp. 3 Bos. § Pull, 444. 
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Where a declaration alleged that the advowson had de- 
pet to the four copartners, and they not agreeing to pre- 
k gasintiy on the first vacancy, the elder sister presented, 
ne afterwards, on two subsequent vacancies, that A, and B. 
erted in right of the second and third sisters respectively, 
eae that it was to be presumed that these presentations 
turn gp, ight, and not by usurpation, and therefore did not 

mn the estate of the coparceners to a mere right; and that 
ae impedit was maintainable by a grantee of the fourth co- 
th ener; and it was not necessary for the plaintiff claiming 

Present in the fourth turn in right of the youngest sister, 
Ahad that the presentations in the turns of the other sisters 

White by right. 10 B. § C. 584. S. C.; 5 Bing. 171. 
A te the founder of a chapel of ease in the township of 
at, an Say it with lands for the maintenance of a chaplain, 

os Hf is will directed that his son should, during his life 
by ae nomination and election of the minister, and might 
ae mia deed set down the order or course for the nomina- 
falta ection of the minister after his death; and in de- 
Rated ere then directed that the minister should be nomi- 
in ge and elected « by all the householders or heads of families 





ìn the townshi = s 
u ship, and the heirs male of the founder's body, and 
nother of his kindred or blood as should have any land 


on, mt, or the greater number of them;” and the 
tion ana ee set down any order or course for the nomina- 
the dea election of a minister : held, in quare impedit, that 
inisto sation, which averred a nomination and election ofa 
onaeh by the platem “being the greater number of the 
Whom paors and the heads of families in the township, to 
Tonga’ Nomination and election of the minister then be- 
hej pi Was ill, even after verdict, for not showing that “ the 
blood ale of the founder's body, and not of his kindred or 
ation, or ad lands in the township,” concurred in the nomi- 
0 suak, that they were in the minority, or that there were 
Tp, $ EA yi eile Tamworth v. Chester (Bp.), 
Tf tenang o? 4 Be & C. 
Money Mt in tail suffer an usurpation, and die, and six 
At the Pts the issue in tail cannot bring quare impedit; but 
AG Asis avoidance he may have it within the six months. 





8 this writ 
Bateo of th 





ted, although on an usurpation, but by guare im- 


i 
Dedit j 
mmeg dicial way, Cro. Jac. 385. See Advonton, II. 
Paintin cly on the suing out of the guare impedit, if the 
oF any othoPecte that the bishop will admit the defendant's 
WY writ, ealo Pending the suit, he may have a prohibi- 
‘gun in th ed a ne admittas; which recites the contention 
NY clerk w, 8's courts, and forbids the bishop to admit 
€ admit, tS0eVer till such contention be determined, See 
e x 
i uthis eceedings upon a quare impedit, the plaintiff must 
himsel zd at length, and prove at least one presentation 
case pf cetrs, or those under whom he claims (ex- 
of a church created by himself, see post), for he 


l h Upon this the bishop and the clerk 
Minit and claim all title! save only the ora ordinary, to 
and the other as presentee of the patron, 

his own right. And upon failure of the 
Ng out his own title, the defendant is put 
his, in order to obtain judgment for him- 
ut if the right be found for the plaintiff, 
farther points are also to be inquired, first, 
of the ll, and i full, then of whose presentation ; 
defendant's presentation, then the clerk is 
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removable by writ brought in due time: secondly, of what 
value the living is; and this in order to assess the damages 
which are directed to be given by the statute of West. 2. 
13 Edw, 1. c. 5, see post : thirdly, in case of plenarty upon an 
usurpation, whether six calendar months have passed between 
the avoidance and the time of bringing the action; for then 
it would not be within the statute, which permits an usurpa- 
tion to be divested by a quare impedit, brought infra tempus 
semestre. So that plenarty is still a sufficient bar in an action 
of quare impedit, brought above six months after the vacancy 
happens, as it was universally by the common law, however 
early the action was commenced. 2 Inst. 361; 3 Comm. c, 16. 
See Advowson, II. 

In the declaration of the plaintiff it is not sufficient for 
him to allege that he or such a person from whom he claims, 
were seised of the advowson of the church, but he must al- 
lege a presentation made by one of them; for if he doth not, 
the defendant may demur to the declaration; and the reason 
is, that the plaintiff, by joining the last presentation to his 
own title, is to make it appear that he hath a right to present 
now as well as then. Cro. Eliz. 518; 5 Rep. 97; Vaugh. 57. 
But the want of such allegation may be cured by verdict, 
2 Stra. 1006. See 3 B. § P. 444. 

And if a man, by the king's licence, creates a church which 
shall be presentable, if he be disturbed to present to it, he 
may have a quare impedit without alleging a presentation in 
any person; but anciently it was held he might not, because 
he could not allege a presentation. 20 Edw. 4. 14; Mallory's 
Quare Impedit, 153. 

The only plea the bishop hath by the common law on a 
quare impedit is, that he claimeth nothing but as ordinary ; 
he could not counterplead the patron’s title, or any thing to 
the right of patronage, nor could the incumbent counter- 
plead such title, till the 25 Edw. 3. st. 3. e. 7. by which both 
bishop and incumbent may counterplead the title of the pa- 
tron; the one, when he collates, by lapse, or makes title 
himself to the patronage; the other, being persona imper- 
sonata, may plead his patron's title, and counterplead the 
title of the plaintiff. And it has been adjudged, that an in- 
cumbent cannot plead to the title of the parsonage, without 
showing that he is persond impersonatd on the presentation 
of the patron. IV. Jones, 4; March. 159. And ina recent 
case it was held that the bishop cannot counterplead or dis- 
pute the patron's title before he has collated. 9 Bing. 681, 
S. C.; 3 Moore § 102. 

Several were plaintiffs in a guare impedit, the defendant 
pleaded the release of one of them pending the writ; and it 
was resolved that this release shall only bar him who made it, 
and that the writ shall stand good for the rest. 5 Rep. 97, 

In all guare impedits a defendant may traverse the pre- 
sentation alleged by the plaintiff, if the matter of fact will 
bear it; but the defendant must not deny the presentation 
alleged, where there was a presentation, Vaugh. 16, 17. 
And if a presentation is alleged in the grantor and grantee, 
the presentation in the grantor is only traversable, for that 
is the principal. Cro. Eliz. 518. 

Quare impedit was brought against two, one of them cast 
an essoign, and idem dies datus est to the other, &e. Then . 
an attachment issued against them for not appearing at the 
day, and process continued to the grand cape, which being 
returned, and the parties not appearing, it was ruled that 
final judgment should be entered according to the 52 Hen. 3, 
c.12. But on motion to discharge this rule, because the 
defendants were not summoned either on the attachment or 
grand distress, the summoners being only the feigned names 
of John Doe and Richard Roe, the judgment was set aside, 
for the design of the statute to have process duly ex- 
ecuted, and that must be with notice, &e, And where the 
right is for ever concluded, this being so fatal, the process 
must never be suffered to be a thing of course. 1 Mod. 248. 

Where two defendants in a guare impedit plead several 
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bars, and one of them is found against the plaintiff, and the 
other with him; he shall not have his writ to the bishop. 
And if there are many defendants pleading several pleas, the 
plaintiff shall not have judgment before all the pleas are 
tried; for though some be for the plaintiff, others may be 
found against him, and he cannot have judgment without a 
good title. F. N. B. 30; Hob. 70. 

If it be found that the plaintiff hath the right, and hath 
commenced his action in due time, then he shall have judg- 
ment to recover the presentation; and if the church be full 
“Het of any clerk, to remove him, unless it were 

ed pendente lite, by lapse to the ordinary, he not being 
party to the suit; in which case the plaintiff loses his pre- 
sentation pro hdc vice, but shall recover two years full value 
of the church from the defendant, the pretended patron, as a 
satisfaction for the turn lost by his disturbance; or in case 
of insolvency, the defendant shall be imprisoned for two 

ars; and in other cases half a year’s value, and half a year's 
imprisonment, Stat. Westm. 2. 18 Edw. 1. c. 5. § 3. But 
if the church remains still void at the end of the suit, then 
which ever party the presentation is found to belong to, 
whether plaintiff or devendant, shall have a writ directed to 
the bishop ad admittendum clericum, reciting the judgment of 
the court, and ordering him to admit and institute the clerk 
of the ,prevailing party; and if upon this order he does not 
admit him, the patron may sue the bishop in a writ of quare non 
admisit, and recover ample satisfaction in damages. F. N. B. 
28, 47; 1 Mod. 254; 3 Comm. c. 16. See Quare non admisit. 

In a quare impedit, though it was found that the church was 
full of another, who was a stranger to the writ, and it did 
not appear whether he came i ty a better title than that 
which was found for the plaintiff; it was held that the plain- 
tiff might have a general writ to the bishop, which he is 
‘bound by law to execute, or shall be sarees} &e. and he 
cannot return that the church is full of another ; for no issue 
can be joined between the bishop and the plaintiff, because 
he has no day in court, 6 Rep. 51; Leon, 186, See ante 
and post. 

But where the plaintiff recovered an advowson in eject- 
ment, and thereupon had a writ to the bishop, there being 
another incumbent in the church, who was not a party to the 
action ; adjudged, that this writ would not lie without a scire 
facias to the incumbent. Sid. 93. 

If it appears in quare impedit, either in pleading or by 
confession of the parties, that neither of them have a title, 
but that it is in the king, the court may award a writ to the 
bishop for the king to remove the incumbent, and admit 
idoneam personam ad preesentationem regis ; but this must be 
when his title is very plain. Hob. 126, 163; 1 Leon. 323. 

In quare impedit the plaintiff and defendant are both actors ; 
so that the defendant may have a writ to the bishop, as well 
as the plaintiff; but not without a title appearing to the 
court; wherefore if the defendant never appears, the plaintiff 
must make out a title for form sake, and so must the defend- 
ant, if the plaintiff be nonsuited. Hob. 163. 

If the plaintiff, after appearance in a gee impedit, be 
nonsuited, it is peremptory, because the defendant on title 
made, whereby he becomes actor, shall have a writ to the 
bishop; and it is the same in case of a discontinuance, 
7 Rep. 27. i 4 

Tt is the nature of a quare impedit to be final, either on a 
discontinuance or nonsuit ; and a man cannot have two suits 
for the same thing in this case against one person, though he 
may have several quare impedits against several persons. 
7 Rep. 27 ; Hob. 187. 

‘The parson, patron, and ordinary are sued; the ordina 
disclaims, and the parson loseth by default, the plaintiff shall 
have judgment to recover his presentation, and a writ shall 
issue to the bishop, &c. with a cesset executio, until the plea 
js determined between the plaintiff and patron. Vaugh. 6. 

In a quare impedit against the archbisl op the bishop, and 
three defendants; the archbishop pleaded that he claimed 
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nothing but as metropolitan, and the bishop pleaded that h 
claimed nothing but as ordinary, and the defendants ma 
title; but there was a verdict against them ; it was a questi 
whether the writ of execution should be awarded to the areh- 
bishop or the bishop; and it was held that where neither of 
them are parties in interest, it may be directed to either 
but if the bishop is party in interest, it must be directed 
the archbishop. 6 Rep. 48; 3 Bulst. 174. And if the A 
bishop of Canterbury be plaintiff in a quare impedit, the 
must be directed to the Archbishop of York. Show. 329. 

If a defendant pleads ne disturba (that he did not distu 
which is, in effect, the general issue in a guare im 
will be only a defence of the wrong with which he 
charged, and is so far from controverting the plaintiff's ti 
that the plea, as it were, confesses it; and the plaintiff may 
presently pray a writ to the bishop, or maintain the dis 
ance in order to recover damages. Hob. 163. 

There must be a disturbance to maintain this action. 
a quare impedit, the patron declared on a disturbance of hi 
to present Ist November; the incumbent pleaded, that 
May next after, the presentation devolved on the queen b} 
lapse, and she presented him to the church, &c. And ond 
murrer the plea was held ill, because the defendant had 0 
confessed and avoided, nor traversed the disturbance 
forth in the declaration; and though by the demurrer 
queen's title was confessed, it appearing that it was al 
executed, and the defendant having lost his incumbency 
ill pleading, the writ shall not be awarded to the bis! 
for the queen to present again, but for the patron. 1 
194, 
The courts at Westminster are very cautious not to a% 
the writ of quare impedit for any want of form, &e. yet 
the bishop against whom the writ is brought, or any of f; 
defendants are misnamed, it is good cause of abatement, 
the patron be not named in the writ, it may be plead 
abatement; though death of the patron, pending the 
doth not abate it if the guare impedit is brought against 
bishop, patron, and incumbent; and if the incumbent 
pending the writ, and a disturber present again, al 
quare impedit would lie on the first disturbance by j 
accounts; but the first writ is abated by the plainti 
also if the plaintiff bring a new writ within fifteen days 
the abatement, that shall be a continuance of the fi 
and prevent the defendant taking any advantage ; 
writ abate for any fai the declaration, the defendant 
have a writ to the bishop to admit his clerk; so iti a 
is given on demurrer, &c. Cro. Eliz, 824; Cro, Cate 


































the distance of place; 
the great distress, a writ is to be sent to the bishop, 
claim. not to the prejudice of the plaintiff for that times 
on recovery, judgment is to be given to the party to 
the presentation and advowson. 52 Hen, 3. c. 125 
Abr. 377. 
Though damages are given by stat. West. 2. 
shall not be had against the bishop where he claims 
but as ordinary, and is no disturber, 3 Lev. 5%. 
this statute, no damages were allowed on a quaré 
and the king hath none at this day; for although he dgh 
ad damnum, &c. he is not within that statute, becat! 50 
prerogative he cannot lose his presentation. 6 y vac 
the plaintiff hath a verdict, ad, the church is founi ‘and $9 
the patron may have the fruits of his presentation, Me dt 
be entitled to damages; in which case a remittiler 
is entered. 3 Lev. 59. for! 

The points to be inquired of, where the jury find 
plaintiff, &c. are, of whom and on whose prese™ arly 
church is full ; how long since it was void ; the big 
of the church, &c., which being found, damages 9” — 
given accordingly. 6 Rep. 51. See ante. 
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No costs were recoverable in quare impedit, because of 
t great damages given by the statute of West. 2. e. 5. until 
© Passing of the recent act of the 4 & 5 Wm. 4. c. 
Y this statute it is enacted, that in all actions of quare im- 
pedit brought hereafter in England, Wales, or Ireland, where 
rerilict shall pass for the plaintiff in any such action, in 
X ition to the damages to which he is by law now entitled, 
shall also have judgment to recover his fall costs against 
man defendant therein, to be assessed and levied in such 
levied, as costs in personal actions are by law assessed and 
contin) ,td where in any such action the plaintiff shall dis- 
im, Me or be nonsuited, or a verdict shall be had against 
his ful Den the defendant shall have judgment to recover 
1 „costs and charges against the plaintiff, to be assessed 
evied in manner aforesai 
act contains an important proviso, declaring that no 
short’ for costs shall be had against any archbishop, 
judg? Or other ecclesiastical patron or incumbent, if the 
ge who shall try the cause, or if there shall be no trial by 
een? {he court’ in which judgment shall be given, shall 
detent. at such archbishop, &c. had probable cause for 
a a Such action; but in no case where the defence to 
mtaa action shall be grounded upon a presentation or 
Ratatons collation or collations, previously made to any 
Canso for hall such presentation, &e. be deemed probable 
Whe defending such action, 
jn Judgment is given to have a writ to the bishop in 
On the spedit, it shall not be reversed on writ of error brought 
for fa, ole judgment, though the judgment by the statute 
hence’ be erroneous and reversed. 5 Rep. 58, 59. 
tthe ene recovers in a guare impedit against an incum- 
žecoverep meumbent is so removed by judgment, that the 
Cumbent May present withont any thing farther; but the in- 
is made, Cutinues incumbent de facto, till such presentation 
į and if the plaintiff in this suit be instituted on a writ 
eee defendant cannot appeal ; if he doth, a pro- 
ira > ecause in this case the bishop acts as the king’s 
kikat ajudge. 2 Roll. Abr. 265 ; 1 Roll. Rep. 62. 
as (Of quare impedit, as was also the case in the as- 
vein presentment, and writ of right of advowson, 
ed (see Writ of Right), the patron only, and 
+ is allowed to sue the disturber, But by virtue 
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Seven, ene 
tion in wi P of parliament, there is one species of present- 
Put into th ch a remedy to be sued in the temporal courts is 
of 


: hands, of the clerks presented, as well as of the 
e advowson, viz. the presentation to such be- 
i leir several S, to Roman Catholic patrons, which, according 
Neraitieg of Em are vested in and secured to the two 
«0.26, ais kingdom. Sce 3 Jac. 1. e. 5; 1 W, § M. 
M gp o o Ann. sl. 2. c14; 11 Geo. 2. c 17. By the 
B is provis $. particularly, a new method of pro- 
ich vided, viz, that besides the writs of guare im- 
ies as patrons are entitled to bring, 
be at liberty to file a bill in equity 
of ao" presenting to such living and disturbing 
ade” whom See or his cestui que trust, or any other 
Overy of aad Nave cause to suspect, in order to compel 
Yeyteaion of Shag trusts, for the benefit of Papists, 
in those loan nie whereby this right of advowson is 
to eMPel a discard bodies : and also (by 11 Geo, 2. e. 17.) 
Chase Made of at ery whether any grant or conveyance said 
tog * for the be h advowson, were made bond fide to a pur- 
ange Without wap Of Protestants, and for a full considera- 
id, CAY advow, requisites every such grant and convey- 
This jg "8" or avoidance is absolutely null and 
Comma PUpose ; particular law, and calculated for a par- 
ing Mon à Ut in no instance, except this, does the 
tation of Cet himself to interfere in recover- 
For besa, Which he is afterwards to have the ad- 
er ingi” Besides that, he ha o ight in bi 
Mstitution d ii e'has no temporal right in him 
and induction, this exclusion of the clerk 











clerk 
Y person prons, 
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from being plaintiff seems also to arise from the very great 
honour and regard which the law pays to his sacred function. 
See 3 Comm. c. 16. 

The writ of quare impedit must be brought in the Common 
Pleas, unless the king is plaintiff, who may choose his own 
court. F. N. B. 33, E.; 11 Rep. 68, be 

It must also be brought in the county where the church is. 
Tt commands the disturbers, the bishop, the pseudo-patron, 
and his clerk, to permit the plaintiff to present a proper per- 
son (without specifying the particular clerk) to such a vacant 
church, which pertains to his patronage ; and which the de- 
fendants, as he alleges, do obstruct; and unless they so do, 
then that they appear in court to show the reason Si they 
hinder him, ` F. N. B. 32. 

The process in quare impedit is summons, attachment, and, 
at common law, distress infinite; but by the Statute of Marl- 
bridge, c. 12. if the defendant makes default at the return of 
the distringas, the plaintiff’ may have judgment and a writ to 
the bishop, 

‘There was no limitation with regard to time within which 
quare impedit (or any other action touching advowsons) was 
to be brought ; at least none later than the times of Richard I, 
and Henry III. until the recent statute of the 3 & 4 Wm. 4, 
c. 27. For the period within which quare impedit (which is 
one of the few exceptions to the real actions abolished by the 
above statute) may now be brought under the provisions of 
that act, see Limitation of Actions, II. See further, Advow- 
son; Juris Utrum, §. 

Quare Ixcumsravir. A writ which lieth against the bishop 
who within six months after the vacation of a benefice con- 
fers it on his clerk, whilst two others are contending at law 
for the right of presentation, to show why he hath encumbered 
the church. Reg. Orig. 32. 

Or, itis a writ brought after a recovery in guare impedit, 
(and formerly also in assise of darrein presentment) against the 
bishop, who thus admits a clerk, notwithstanding the writ ne 
admittas served on him. See Ne Admittas, Quare Im 

If a man had a writ of right of advowson depending be- 
tween him and another, and the church was void pendent the 
writ, the plaintiff should not have a quare incumbravit or ne 
admittas, although the bishop incumbered the church; be- 
cause the plaintiff should not recover the presentation on this 
writ, but the advowson; where he hath title to present, he 
may do it, and have quare impedit if he be disturbed. New 
Nat. Brev. 108, 109. 

This writ may be brought after the six months; and if a 
plaintiff’ be nonsuit in a quare incwnbravit, he may have an- 
other writ, and vary from his first declaration, &e, F; N. B. 48. 

After a ne admittas delivered, if the six months pass, the 
bishop may present his clerk for lapse, and shall not be 
charged by the writ of quare incumbravit for the presentation ; 
but he cannot admit the clerk of the other man, for that 
would be against the writ ne admittas delivered to him, 
F.N. B, 48. But to prevent this he is usually made a de- 
fendant in the guare impedit. 

If the bishop incumber the church, where there is no dis- 
pute about it, yet this writ quare incumbravit lies ; but ac- 
cording to the best opinions there ought to be a suit depend- , 
ing, though there is no actual recovery. 18 Edw. 3. 17. 
Fitz. Quare Impedit, 3. ; 

Quare Lwrnustr, matrimonio non satisfacto, a writ that lay 
anciently where the lord proffered convenable marriage to his 
ward, and he refused, and entered into the land and married 
him: to another ; that is intruded ; the value of his marriage 
not being satisfied to the lord, This is put an end to by the 
effect of 12 Car. 2. c. 24, 

Quare Now Apausir, a writ which lies against a bishop 
where a man hath recovered his presentation in guare impedit, 
and the bishop refuses to admit his clerk, on pretence of 
lapse, &e. See Quare Impedit. ; 

It is requisite in the writ to mention the recovery, and it 
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is to be brought in the county where the refusal was. 
47; 7 Rep.; Dyer, 40. 

In a quare non admisit the plaintiff shall recover damages ; 
and if the plaintiff have judgment in a quare impedit, and a 
writ is awarded to the bishop; if on this writ the bishop 
makes a false return, the plaintiff may have quare non admisit 
against him, and have his damages. Dyer, 260. 

King Edward I. presented his clerk to a benefice in York- 
shire, and the archbishop of that province refused to admit 
him; on which the king brought a quare non admisit, and the 
archbishop pleaded that the pope had a long time before 

rovided for that church, as one having supreme authority ; 

in that case, therefore, he could not admit the king’s clerk : 
it was adjudged that for his contempt to execute the king's 
writ the archbishopric should be seized, &c, 5 Rep. 12. 
See Preemunire. 

If the bishop refuse the king’s presentee, and afterwards 
admit him, yet the king shall have quare non admisit for the 
TANBAL vont a0 iia prewbinisl Soay e OOtgt ous PaA ew 
Nut. Brev. 106. 

Quare Non rermITTIT, an ancient writ which lay for one 
who had a right to present to a church for a turn against the 
proprietary. Fleta, lib, 5. c. 6. 

UARE OBSTRUXIT. A writ which lay for him who 
having a liberty to pass through his neighbour's ground, 
could not enjoy his right, because the owner had so ob- 
structed it. Fleta, lib. 4. €. 26. 

QUARREL, querela ; à querendo.) Extends not only to 
actions personal, Sue also to mixed ; and the plaintiff in them 
is called querens, and in most of the writs it is said queritur, 
so that if a man release all quarrels (a man’s deed being 
taken most strongly against himself), yet itis as beneficial as 
all actions, for by it all actions real and personal are released. 
8Co. 153; 1 Inst, c. 8. § 5,11. See Release. 

Quarrertixo 1y Cnuron or Cuurcnyann. All affrays in 
achurch or churchyard are esteemed very heinous offences, 
as being indignities to Him to whose service those places are 
consecrated; therefore mere quarrelsome words, which are 
neither an affray nor an offence in any other place, are penal 
here. For it is enacted by the 5 & 6 Edw. 6. c. 4. that if 
any person shall, by words only, quarrel, chide, or brawl in 
a church or churchyard, the ordinary shall suspend him, if a 
layman, ab ingressu ecclesice ; and if a clerk in orders, from 
the ministration of his office during pleasure. 

The statute also enacted, that if any person in such church 
or churchyard proceeded to smite or lay violent hands on 
another, he should be excommunicated ipso facto; or if he 
struck him with a weapon, or drew any weapon with intent 
to strike, he should, besides excommunication (being con- 
vieted by a jury), have one of his ears cut off, or having no 
ears, be branded with the letter F., in his cheek, But this 
portion of the act was repealed by the 9 Geo. 4. c. 31. 

QUARTELOIS. Upper garments, with coats of arms 
quartered on them, the old habit of English knights. Wal- 
sing. in vit. Edw. 2. ji 

GUARTERISÄRI. To be quartered, or cut into four 
guarters, in execution, Artic, Richardi Scrope Archiep, Ebor. 
apud Angl. Sacr. par. 2. 266. Quarterization is part of the 
punishment and execution of a traitor, by dividing his body 
into four quarters, See Treason. y 

QUARTER-SEAL. The seal kept by the director of the 
Chancery in Scotland. It is in the shape and impression of 
the fourth part of the great seal, and is in the Scotch statutes 
called the ‘estimonial of the Great Seal. Gifts of lands from 
the crown pass this seal in certain cases, Bell's Scotch Dict. 

QUARTER SESSION: See Sessions of the Peace, 

QUARTO DIE Pı The fourth day inclusive after 
the return of the writ; and if the defendant made his ap- 
pearance on this day, it was sufficient. The practice with re- 
gard to the return of writs is now altered, See Essoign Day 


of the Term. 


F.N.B. 

















QUEEN. 
QUASH, quassare ; French quasser; Latin cassum fac 


To overthrow or annul. Bracton, lib. 5. tract. 2. c. 3, nu. 4 
If the bailiff of a liberty return any out of his franchise, thë 
array shall be quashed. An array returned by one who hi 
no franchise shall be quashed. 1 Znst. 156. 


The court of B. R. hath power to quash orders of 
sions, presentments, indictments, &c. Though this quashi 
is by favour of the court, and the court may leave the party 
to take advantage of the insufficiency by pleading, a: 
generally do where an indictment is for an offence ve V 
2 Lil 


See A 


Judicial to the commonwealth, as for perjury, &c. 
410. See further, titles Indictment, Information, &c. 
QUASI CONTRACT. An implied contract. 

sumpsit. 
UAY. See Key. b 
QUEEN, Lat. te rina; Sax. Cwen, i. e. Uxor, a wi 
propter excellentiam, the wife of the king.] The queen 
ingland is either queen regent, queen consort, or qué 
dowager. The queen regent, regnant, or sovereign, 
who holds the crown in her own right; as the first (a 
perhaps the second) Queen Mary, Queen Elizabeth, 
Queen Anne; and such a one has the same powers, pre 
tives, rights, dignities, and duties, as if she had been a ki 
This is expressly declared by 1 Mar. st. 3. c. 1. See furi 
title King, But the queen consort is the wife of the reign 
king; and she, by virtue of her marriage, is participant 
divers prerogatives above other women. Finch. L. 86. 
She is a public person, exempt and distinct from the ki 
and not, like other married women, so closely connec 
to have lost all legal or separate existence, so long as © 
marriage continues, For the queen is of ability to pu 
lands, and to convey them, to make leases, to grant ¢ 
holds, and to do other acts of ownership, without the ci 
rence of her lord, which no other married woman can f 
4 Rep. 23. She is also capable of taking a grant from 
king, which no other wife is from her husband. The 4 
of England hath separate courts and officers, di e 
the king’s not only in matters of ceremony, but even of 
and her attorney and solicitor-general are entitled to # 
within the bar of his majesty’s courts, together with 
king's counsel. See Preceden She may likewise Suë. 
be sued alone, without joining her husband, She may i 
have a separate nope in goods as well as lands, and © 
right to dispose of tl In short, she is in all 
and not asa" 
Finch. Le 
; because 


the king, as if she was an unmarried woman, 1 Commi © 

The queen consort is of ability, without the kings t° fi 
chase, grant, and make leases; and may sue and bé 
alone, in her own name only, by præcipe, not by 
She may have in herself the possession of person 
during her life, &c. But both her real and personal 
oes to the king after her death, if she doth 
ifetime dispose of them, or devise them by will. 
3, 31, 133; Finch, 86; 1 Roll. Abr. 912. “a 

By an ancient act, not printed in the common edition 
statutes, but inserted in the statutes of the realm, P™ rd 
authority, 32 Hen. 8. c. 51. the kings of this realm t 
powered to settle lands in jointure on their queens, Yh 
enabled to accept the same and dispose of the proni ag 
And by the same act it is declared that every queen od 
shall be deemed a feme sole, and may sue and Þe Tl ipat 
cordingly, without the intervention of the kingi ring) 
eases, gifts, &c. by or to the queen shall be valid 40 ied 
life, &c. In the same edition of the statutes 18 


not 
Co. 








QUEEN. 


act, 1 Hen. 8. c. 18, by § 2. of which the then Queen Kathe- 
me was declared to have like capacity as if she had been 
within this realm. 
ey 39 & 40 Geo. 3. c. 88. § 8. 9. it is expressly enacted, 
sat the queen consort for the time being may during the 
Joint lives of the king and of such queen consort, by deed or 
Mill, dispose of estates purchased by or in trust for her, or 
soned in her: and also bequeath all her chattels and per- 
emir she were sole: with the exception of places, 
a Vestec her only for life. 
gat of parliament relating to her need not be pleaded; for 
sourt must take notice of chem, because she is a public 
5 ep. 28. 
Tf à tenant of the queen aliens a part of his tenancy to one, 
Another part to another, the queen may distrain in any 
art for the whole, as the king may do. | Wood's Inst. 32. 
ina quare impedit brought by the queen, some say that 
ty is no plea; but see 2 Inst. 361. 
A a 2 ee 2. c. 27. the queen was constituted regent of the 
» during the king’s absence abroad; to be capable of 
ie alice, without taking the oaths, or doing any act required 
oad to qualify any other.—As to the powers of the queen 
tile Kling the regency established by 51 Geo. 3. c. 1. see 
g. 
ae “çen hath also many exemptions and minute prero- 
+ For instance: she pays no toll; Co, Litt. 133; nor 
Tale lable to any amercement in any court.” Finch. L. 185. 
Tier oy nfenetal, unless where the law has expressly declared 
ects apie she is upon the same footing with other sub- 
oe iag to all intents and purposes the king's subject, 
T) is equal, 
herp den hath also some pecuniary advantages, which 
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t, or E p Ta 
One ma at was formerly an equivalent denomination) to 
Rep, a. gold, by the name of queen gold, or aurum regina. 
any a i 4 Inst, 358, i 
,or subsidies granted to the king in parliament or 


st thet. a ae fines imposed by courts on offenders, 





€ Origi 
Soon af EANN Fevenue of our ancient queens, before and 
Wie"¥ationy ge conquest, seems to have consisted in certain 
Rach Were ex mnt’ out of the demesne lands of the crown, 

m the ki Pressly appropriated to her majesty, distinct 


add likewise the 
Nance K to the queen. 
1 ro pati appropriated to particular purposes ; 

her majesty’s use, to purchase oil for her 
her attire from head to foot, which was 
4 ys as one single robe in the fifth year of 
tood the city of Tondon n upwards of fourscore 
ene further addition to her income, this duty 
of posed to have been originally granted; 

Brace and favour, out of which it arose, 
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being frequently obtained from the crown by the powerful 
intercession of the queen, There are traces of its payment, 
though obscure ones, in the book of Domesday and ‘in the 
great pipe roll of Henry T. In the reign of Henry II. the 
manner of collecting it appears to have been well understood ; 
and it forms a distinct head in the ancient dialogue of the 
exchequer written in the time of that prince, and usually at- 
tributed to Gervase of Tilbury. From that time downwards 
it was regulated, claimed, and enjoyed by all the queen con- 
sorts of England till the death of Henry VIII.; though after 
the accession of the Tudor family, the collecting of it seems 
to have been much neglected. And there being no queen 
consort afterwards till the accession of James I., a period of 
near sixty years, its very nature and quantity then became a 
matter of doubt ; and, being referred by the king to the chief 
justices and chief baron, their report of it was so very un- 
favourable, that his consort, Queen Ann, (though she claimed 
it) yet never thought proper to exact it. In 1635, 11 Car, 1, 
a time fertile of ex] AES for raising money upon dormant 
precedents in our old records, the king, at the petition of his 
queen, Henrietta Maria, issued out his writ for levying it; 
but afterwards purchased it of his consort at the price of 
10,0002., finding it, perhaps, too trifling and troublesome to 
levy. 19 Rym. Feed, 721. And when afterwards, at the 
restoration, by the abolition of the military tenures, and the 
fines that were consequent upon them, the little that legally 
remained of this revenue was reduced to almost nothing at 
all'in vain did Mr. Prynne, by a treatise which does honour 
to his abilities as an antiquary, endeavour to excite Queen 
Catherine to revive this claim, 

Another ancient perquisite belonging to the queen consort, 
mentioned by all our old writers, and therefore only worthy 
notice, is this; that on the taking of a whale on the coasts, 
which is a royal fish, it shall be divided between the king 
and queen; the head only being the king’s property, and the 
tail of it the queen's. The reason of this whimsical division, 
as assigned by our ancient records, was to furnish the queen’s 
wardrobe with whalebone. Bracton. l < Britton, c. 
17; Flet. l 1. c, 45 & 46; Pryn. Aur. Reg, 127, It is re- 
marked by Mr. Christian, that the reason is more whimsical 
than the division, as the whalebone lies entirely in the head, 
which is the king's property. 
he revenue of our queens, after the death of the king, 
settled from time to time by statute, By the 1 & 2 Wm. 4, 
c. 11. his majesty is empowered, by indenture or letters 
patent under the great seal, to grant to her majesty an annuity 
of 100,0002, per annum, to take effect from the decease of his 
majesty, and continue for life, payable out of the consolidated 
fund, at the receipt of the Exchequer, free from all taxes or 
public charges. By § 9 his majesty is empowered to 
grant Marlborongh House, St. James's, and the office of 
keeper of Bushy Park with the office of housekeeper, and 
custody of the capital manor of Hampton Court to her 
majesty for life; and so to her executors, administrators, 
and assigns for one year after her decease. And see King, 
V. 2. 

Though the queen is in all respects a subject, yet, in point 
of the security of her life and person, she is put on the same 
footing with the king. It is equally treason (by the 25 Edw, 
3.) to compass or imagine the death of our lady, the king's 
companion, as of the king himself: and to violate, or defile 
the queen consort, amounts to the same high crime, as well 
in the person committing the fact, as in the queen herself, if 
consenting. If, however, the queen be accused of any species 
of treason, she shall (whether consort or dowager) be tried 
by the peers of parliament, as Queen Ann Boleyn was in 
28 Hen, VIII. 

The husband of a queen regnant, as Prince George of 
Denmark was to Queen Anne, is her subject, and may be 
guilty of high treason against her; but, in the instance of 
conjugal infidelity, he is not subjected to the same penal 
restrictions, See further, King. 




















QUE 


Quzen powacrr. Is the widow of the king, and as such 
enjoys most of the privileges belonging to her as queen con- 
sort. But itis not high treason to conspire her death, or to 
violate her chastity, because the succession of the crown is 
not thereby endangered. Yet still, pro dignitate regali, no man 
can marry a queen dowager without special licence from the 
king, on pain of forfeiting his lands and goods. This, Coke 
says, was enacted in parliament in 6 Hen. 6, though the 
statute be not in print. See 2 Inst. 18; 4 Inst. 51. In 
Riley's Plac. Parl. 672; the bill, with the royal assent indorsed, 
is printed; and in Cotton’s Abridgment it is cited as nu. 27, 
of that year. It is not contained in the printed parliament 
rolls. ‘The queen dowager, though an alien born, shall still 
be entitled to dower after the king's demise, which no other 
alien is. Co. Lit. 31. A queen dowager, when married 
again to a subject, doth not lose her real dignity, as peeresses 
dowager do their pperage when they marry commoners. For 
Catherine, queen dowager of Henry. V., though she married 
a private gentleman, Owen ap Meredith ap Theodore, com- 
monly called Owen Tudor, yet by the name of Catherine, 
Queen of England, maintained an action against the bishop of 
Carlisle: and so the queen dowager of Navarre, marrying 
with Edmond, Earl of Lancaster, brother to King Edward T., 
maintained an action of dower after the death of her second 
husband, by the name of Queen of Navarre. 2 Jnst 50, 

Queen Anne's Bounty. See First Fruits. 

Quzex Gorn, aurum regine.] See Queen. 

QUE ESTATE, lic estate.) A plea where a man 
entitling another to land, &c. saith that the same estate such 
other had he has from him, As, for example, in a quare 
impedit, the plaintiff alleges that two persons were seised of 
lands, whereunto the advowson in question was appendant in 
fee, and did present to the church, and afterwards the church 
was void, which estate of the two persons he hath now, by 
virtue whereof he presented, &e. Broke, 175; Co. Lit, 121, 

A man cannot plead a que estate in an estate tail, nor can it 
be pleaded in estates for life, or for years; a que estate of a 
term may not be pleaded, by reason a term cannot be gained 
by disseisin, as a fee may; but one may plead a que estate in 
a term in another person, under whom he doth not claim, and 
be good; for he is not privy to the estate of the stranger, to 
know his title. 1 Rep. 46; 1 Lev. 190; 3 Lev.19; Lutw. 81, 

A thing which lies in grant, cannot be claimed by a que 
estate, directed by itself; yet it may be claimed as appurte- 
nant to a manor, by que estate in the manor. 1 Mod. 232. 

A man may not prescribe by a que estate of a rent, advow- 
son, or toll; but he may of a manor, &c. to which these are 
appendant. 2 Mod. 144; 3 Mod. 52. 

A person cannot plead a que estate without showing the 
deed how he came by it. Cro. Jac. 678. This in case of a 
rent in gross, or lands, which cannot pass from one man to 
another without deed. Jenk. Cent. 26. See Prescription. 

E EST EADEM, 

ia ye Th See Que est eadem, 8. 

QUEM REDDITUM REDDIT. A judicial writ which 
lay (for him to whom a rent-seck or rent-charge was granted, 
by fine levied in the king's court,) against the tenant of the 
land who refused to attorn to him, thereby to cause him to 
attorn, and pay the rent which he rendereth. Old Nat. Brev. 
126; West. Symbol. par. 2, tit, Fines, § 156; Termes de la ley. 

Before the statutes 4 & 5 Anne. c. 16. and 11 Geo. 2. e. 19, 
which have rendered attornment both unnecessary and inope- 
rative, (see Butler's note to Co. Lit. 309, a (1),) there were 
several writs to compel attornment in certain cases. These 
were the writs of per que servitia, quem redditum reddit, quid 
juris clamat, The first lay for the conusee in a fine to whom 
a lord had granted a seignory, the second for the grantee by 
fine of a rent, to compel the tenant of the land, out of 
which the rent issues, to attorn, and the third for the grantee 
by fine of a reversion or remainder, to enforce the attorn- 
ment of the tenant for life. Even before the statutes which 











have taken away attornment, the writs were obsolete in c4 
where fines were levied to uses, when it was held, that 
conusees might bring actions, and distrain without attorm 

Roscoe on Real Actions, 145. i 

QUERELA, An action preferred in any court of justi 
in which the plaintiff was querens or complainant; and 
brief complaint or declaration was called querela, whence 
quarrel against any person, 

Quietus esse à querelis, was to be exempted from the cus 
tomary fees paid to the king or lord of a court, for the pur 
chase of liberty to prefer such an action, But more usu 
to be exempted from fines and amercements im 
common trespasses and faults. Paroch, Antiquit. 123. 
Kennet's Glossary; and ante, tit. Quarrel, 

QUERELA, CORAM REGE ET CONSILIO DISCUTIENDA ET 
mwana., A writ whereby. one is called to justify ¢ 
plaint of trespass made to the king himself; before the it 
and council. Reg. Orig. 124 

Querrta rrescæ Tortim. See Fresh Force. 

QUEST, questa.) Inquest, inquisition or inquiry om tl 
datliso fai masha Rae Conell, See TAIA 

QUESTION, or Torture. See Mute. 

QUESTMEN. See Churchwardens. 

QUESTUS EST NOBIS, Hath complained to us.) 
form of a writ of nuisance, which by the equity of the: 
Edm. 1. c. 24 lay against him to whom the house or oth 
thing which occasions the nuisance, is alienated; whe 
before the statute this action lay only against him who fi 
levied the thing to the annoyance of his neighbour. Cove! 

QUIA DOMINUS REMISIT CURIAM, See Writ % 
Right. 

Gtr Emprores, Statute ofi The Stat. West. 3. 18 Ed 
st. 1. is so called from the introductory words. See Ma 
Statute, Tenures, &e. 
Qura Improve. A supersedeas granted in behalf’ 
clerk of the Chancery, sued against the privilege of that 
in the Common Pleas, and pursued to the exigent. S0 
many other cases where a writ is erroneously or impi 
dently sued. See Dyer, 33, n. 18. 

QUICK WITH CHILD. See Pxecution of Crimi 

QUID JURIS CLAMAT. A judicial writ issuing 
of the record of the fine, which remained with the custos 
vium of the Common Pleas before it was engrossed; “l 
lay for the grantee of a reversion or remainder when the P 
ticular tenant would not attorn, West. Symbol. part ® 
Fines, § 118 ; Reg. Judie. 36, 571. See Quem Redditum 
Quip Pro avo, The mutual consideration and pet! 
ance of both parties to a contract. Kit nd as 
is the consideration of a good and binding contract or Bt 
gain, so that which is contrary to it is what the law ¢ 
Nudum pactum. 4 Rep, 88; Dyer, 98. See Consid 
Agreement. 

QUIETARE, To quit, acquit, or discharge, oF 
harmless. 

QUIETE CLAMARE. To quit-claim, or renounce | 
pretensions of right and title. Bract. lib. 5. of il 

QUIETUS, freed or acquitted. A word made use ® 
the Exchequer in the discharge given to accountants i ia 
concluding with abinde recessat quietus, which is called 
etus est, A quietus est granted to the sheriff will dise 
him of all accounts due to the king. 21 Jac. 1: © % 
Sheriff. And these quietuses are mentioned in the 
general pardon. 

Quierus Repprrus. See Quit-rent. 

QUINQUAGESIMA SUNDAY. Shrove-Sunday: 
named because it is about the fiftieth day before Easter. 
QUINQUE PORTUS. See Cinque Ports. 
QUINSIEME, or QUINZIME. See Fifteenths. 
Sometimes this word quinsime, or quinzime, is hac 
fifteenth day after any feast, as the quinzime of Ste 
tist. 13 Edw. 1, in the preamble, 
















































QUO 


QUINTAL, or Kintal; quintalus,| A weight of lead, 
Pe, &ec., usually 100lbs. at six-score per cent. Cowell, 
den mentions 200 kintals of wood. 

QUINTAINE, quintena.| A Roman military sport or 
exercise by men on Borde, formerly practised in this king- 
pe to try the agility of the country youth : it was tilting at 

mark made in the shape of a man to the navel, in his left 

having a shield, in his right a wooden sword; the whole 
¢ to tumn round, so that if it was struck with the lance in 
me art but full in the breast, it turned with the force 
it hel Stroke and struck the horseman with the sword which 
hee, in its right hand. This sport is recorded by Mat. 

anno 1253. 

QUINTO EXACT, quintus exactus, mentioned in 31 Eliz. 

na] The fifth and last call or requisition of the defendant, 

0 is sued to outlawry, when, if he appear not, he is by 

¢ judgment of the coroners returned outlawed ; if a woman, 

‘QUT See Evigent, Outlawry. 

Ul TAM, Who as melt ‘The plaintiff in a penal action 
itn e himself as one who sues as well for the king as 
wà Mal for any penalty, half of which is given to the crown, 

U lf to the informer, See Action-Popular, Information, 
AN T-CLAIM, quieta clamantia.] À release or acquit- 

i a man from any action which the releaser hath, might, 
tip Y bave against him, Also a quitting of one's claim or 

SA Bracton, lib. 5. tract. 5, o. 9. num. 6; lib. 4. tract. 6. 

~ hum. 1, See Release, | 
Mt-Renn, quietus redditus.) A certain small rent, pay- 
the 3 the tenants of manors in token of subjection, b; h | 
Called pat Boes quiet and free, In ancient records it is | 
tt from t-ren, because paid in silver money, to distinguish 
Rous enter, Se. Inst. 19. See Alba firma, Chief- 





ts. 

nip OAD HOC, "A term often spd in Jaw reports to sig- 
QUO Me thing named the law is 80, Se. 

to oxen, CLERICI, Beneficiat ide Cancellarid.] A writ 

towards pt a clerk of the Chancery from the contribution 

261, 5 the proctors of the clergy in parliament. Reg. Orig. 


ano Crwner NON ELIGANTUR IN Orricio Bartivi, &e. 

bath, ah ich lies for a clerk, who, by reason of some land he 

tome. “pen or about to be made bailiff; beadle, reeve, or 
ch officer, See Clerico infra sacros, &e. Reg. Orig. 
261, 


iR 


Andy? Com, that mhereas.] This being by way of recital, 
See imag ostively, is not good in indictments. 3 Salk. 188. 
tent, 


Roon a 
D EI DEFORCEAT, 


been made A writ which formerly might have 


by tenant in tail, tenant in dower, by the curtesy, 

o of life, having lost their lands by default, against 

Wert, © Yecovered or his heir. Reg. Orig. 171; Stat. 
T 4, E 


C1 deforceat might have been brought against a 
made? we recovery abit rit ected! by default, 
h Ta rok fcoffinent, this writ might be had against the feoffee. 
iSband hav lost by default and took husband, she and her 
t tail jn Wld have the quod ci deforceat ; but where tenant 

etal and died, his heirs should not have a 
for (ile lose eforceat, but a formedon, And if husband 


this writ. or and the husband died, she might not have 
ui in witd w: f r 
hei quod oi vitd was her remedy; and when one 


nd in hie dforceat, he counted that he was seised of 
Mowing of pit demesne, as of freehold, or in tail, &e. without 
e eaplees in gift he was seised; also he ought to have 
ht of the himself, and then the defendant was to deny 
org fecovered anti &e. and show how that at another 
imo her action et the land against the plaintiff by formedon, 
Der Peratus ot ght Should say, in the end of his plea, quod 
Go, undo o tenendum jus et titulum suum prædic. 

* Unde petit judic, $c. New Nat. Br. 347, 349. 





QuO 


Tf tenant in tail, or such other tenant, who had a particular 
estate, lost by default, where he was not summoned, &c. he 
might have had either a writ of disceit or quod ei deforceat. 
Ibid. See further, 16 Vin. Abr. 145, 148 ; and tits. Recovery, 
Writ of Right. 

The writ of quod ei deforceat is now abolished by the 3 & 
4 Wm. 4, c. 27, § 36. 

Qvop Persirrar. A writ which lay for the heir of him 
who was disseised of his common of pasture, against the heir 
of the disseisor, being dead. Terms de Ley. 

And, according to Broke, this writ might have been brought 
by him whose ancestor died seised of common of pasture, or 
other like thing annexed to his inheritance, against the defor- 
ceant, Ifa man disturbed by any person in his common of 
pasture, so that he could not use it, he should have a quod 
permittat: so of a turbary, piscary, fair, market, &c. ew 
Nat. Br, 272, 273, 275, 276. And a person might have a 
ee permittat against a disseisor, &c. in the time of his pre- 

lecessor, 

This writ was also abolished by the 8 & 4 Wm. 4. c. 27. 
§ 36. 

QUOD PERMITTAT PROSTERNERE. A writ which lay against 
any person who erected a building, though on his own ground, 
so near to the house of another, that it hung over, or became a 
nuisance to it, 2 Lil. Abr, 413. 

Formerly, where a man built a wall, a house, or any wae 
which was a nuisance to the freehold of his neighbour, ani 
afterwards died; in such case he who received any damage 
thereby sued a guod permittat against the heir of him who 
did the nuisance, and the form of it was quod permittat pro- 
sternere murum, §c. 8 Nels. Abr. 44. 

At the common law an assize of nuisance did not lie against 
the alienee of a wrong-doer, for the purchaser was to take the 
Jand in the same condition it was conveyed to him; but by 
the statute of Westm. 2. c. 24. damages might have been 
recovered againt the person who sold the land, if the nuisance 
were not abated on request made to him; or against the per- 
son to whom he sold it; though this did not extend to the 
alienee of the alienee. 3 Nels, 45; Lutw. 1588. This writ 
has long been obsolete, having given way to the action on the 
case; and by the 3 & 4 Wm. 4. c. 27. § 36. it is likewise abo- 
lished. See Nuisance, IV. 

Quon Pensoxa nec Prepenpanu, &e, A writ which lay 
for spiritual persons who were distrained in their spiritual 
possessions, for payment of a fifteenth with the rest of the 
parish, F. N, B. 176. 

QUO JURE. A writ which lay for him who had land 
wherein another challenged common of pasture time out of 
mind ; and was to com s) him to show by what right or title 
he challenged it, F. N, B. 128; and Britton, more largely, 
c. 59; Reg. Orig. 156. E 

This has long been out of use, as on the claimant's putting 
his cattle in the owner may bring trespass, when the claimant 
must plead and prove his title; and it is among the writs 
abolished by the 3 & 4 Wm. 4, c. 27. § 36. See further, 
Common of Pasture. 

QUO MINUS. A writ which lay for him who had a 
grant of house-bote and hay-bote in another man's woods 
against the grantor, making such waste whereby the grantees 
could the less enjoy his grant. Old Nat. Br. 148. 

This writ also lay for the king's farmer in the exchequer 
against him to whom he sold any thing by way of bargain 
touching his farm, or against whom he had any cause of per- 
sonal action, Perkins’ Grants, 5. For he supposed, by the 
vendee's detaining any due from him, he was made less able to 
pay the king's rent. 

Formerly it was allowed only to such persons as were te- 
nants or debtors to the king ; afterwards the practice became 
general for the plaintiff to surmise, that for the wrong which 
the defendant did him, he was less able to satisfy his debt to 
his majesty, which surmise gave jurisdiction to the Court of 
















































QUO WARRANTO. 


Exchequer to hear and determine the cause. Finch. 66; Old 
Nat. Br. 148. See Exchequer, Process. 

Now, by the Uniformity of Process Act, 2 Wm. 4. c. 89. 
this process in the Exchequer is abolished, and suits are 
commenced here, as in the other courts, by writ of summons 
or capias, 

QUONIAM ATTACHIAMENTIA. One of the oldest 
books of the Scotch law ; so called from the first two words 
of the volume. The Regiam Majestatem is another instance 
of the like kind. 

QUORUM, Lat.} Certain individuals among persons in- 
vested with any power, or with the exercise of any jurisdic- 
tion, without whom any number of the others cannot proceed 
to execute the power given by the commission. The word 
occurs in our statutes, and commissions both of the peace and 
others, but particularly in commissions to justices of the 
peace; and a justice of the quorum is so called from the 
words in the commission, Quorum A. B. unum esse volumus. 
As where a commission is directed to five persons, of whom 
A, B. and C. D. to be two: in this case A. B. and C. D. are 
said to be of the quorum, and the rest cannot proceed without 
them. See Justices of the Peace, II. 

Quorum Noma. In the reign of Henry VI. the king's 
collectors and other accountants were much perplexed in 
passing their accounts by new extorted fees, and forced to 
procure a then late-invented writ of quorum nomina for the 
allowing and suing out their quietus at their own charge, 
without allowance of the king. Chron, Angl. 

One twentieth part of the moveable estate of a 
erson dying in Scotland, anciently due to the bishop of the 
iocese where he resided. This is prohibited by the Scotch 

Act, 1701. c. 14, 
QUOTA. A tax to be levied in an equal manner. 


QUO WARRANTO. 


A writ which lies against any person or corporation that 
usurps any franchise or liberty against the king without good 
title, and is brought against the usurpers to show by what 
right or title they hold or claim such franchise or liberty, It 
also lies for misuser or nonuser of privileges granted ; and, 
by Bracton, it may be brought against one who intrudes him- 
self as heir into land, &c. Old Nat. Br. 149. 

A writ of quo warranto is in the nature of a writ of right | 
for the king against him who claims or usurps any office, 
franchise, or liberty, to inquire by what warrant or authority | 
he supports his claim, in order to determine the right. Finch. 
L. 322; 2 Inst, 282. It lies also in case of nonuser or long 
neglect of a franchise, or misuser or abuse of it; being a writ 
commanding the defendant to show by what warrant he exer- 
cises such a franchise, having never had any grant of it, or 
having forfeited it by neglect or abuse. This was originally 
returnable before the king's justices at Westminster, but after- 
wards only before the justices in eyre, by virtue of the sta- 
tutes of Quo Warranto, 6 Edw. 1; 18 Edw. 1. st,2; but since 
those justices have given place to the king's temporary com- 
missioners of assize, the judges on the several circuits, this 
branch of the statutes hath lost its effect; and writs of quo 
warranto (if brought at all) must now be prosecuted and 
determined before the king’s justices at Westminster. See 
2 Comm. ¢. 17 ; and Kydd’s Law of Corporations, ii. ©. 4. § 3. 

The judgment on a writ of quo warranto (being in the 
nature of a writ of right) is final and conclusive even against 
the crown. 1 Sid. 86; 2 Show. 47; 12 Mod. 225; Kel. 139, 
This, together with the length of its process, probably occa- 
sioned that disuse into which it is now fallen, and intro- 
duced a more modern method of prosecution, by information 
filed in the Court of King’s Bench by the attorney-general, in 
the nature of a quo marranto, wherein the process is speedier, 
and the judgment not quite so decisive. ‘This is properly a 
criminal method of prosecution, as well to punish the usurper 

















by a fine for the usurpation of the franchise, as to oust him, 
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QUO WARRANTO. 


or seize it for the crown; but hath long been applied to tl 
mere purposes of trying the civil right, seizing the franchise 
or ousting the wrongful possessor, the fine being nom 
only. 2 Comm. c. 17. 

This proceeding is now applied to the decision of co 
ration disputes between party and party, without any intet 
vention of the prerogative, by virtue of the 9 Ann. C. 
which permits an information in the nature of a quo m y 
to be brought, with leave of the court, at the relation of an 
person desiring to prosecute the same, (who is then st 
the relator,) against any person usurping, intruding into, 
unlawfully holding any franchise or cesta any city, bi 
rough, or town corporate ;_ provides for its speedy dete! 
nation ; and directs, that if the defendant be convic 
judgment of ouster (as well as a fine) may be given ag 
him, and that the relator shall pay or receive costs accordi 
to the event of the suit. s 

A quo warranto information against a whole corporation 
a body can be brought only by and in the name of the attor 
ney-general, A quo warranto is never granted by lea 
the court against persons for usurping a Fanatics of am 
private nature not connected with public government. Ñ 
Ogden, 10 B. § C. 230. 

A quo warranto information lies under 9 Ann, c. 20. 
the bailiff of a borough by prescription, sending members t 
parliament, though he be not a corporate officer. 1 D.4 
438; 5 B. § A. 771. 
An information in the nature of a w warranto lies 
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a new office. 2 Stra. 836. For the office of constal 


Ibid, 1213. For a ferry. bid. 1161. But not for ere’ 
awarren. 1 Stra, 637, Nor for the office of churchwal 
Ibid. 1196. 

The form of this information is thus : 

« A. B. altorney-general of the lord the king, who sues for 
lord the king in this behalf, comes here into the court of aur® 
lord the king, before the king himself, at Westminster, on — 
in this same term, and for the said lord the king gices the 4 
here to understand and be informed, that —, for the 
now last past, and more, have used and still do uses 
any warrant or royal grant, the following liberties and fram 
to wit, — : Of all which liberties, privileges, and frant 
aforesaid, the said —, during all the time afo 
usurped, and still do usurp, upon the said lord the ki 
great damage and prejudice of his royal prerogative: W 
the said attorney of the said lord the king, for the said 
king, prays the advice of the court in the premises, ant 
cess of law against the said —— in this behalf to be 
answer to the said lord the king, BY WHAT WARRANT 
to have, use, and enjoy the liberties, privileges, and 
aforesaid." 

This is the form, whether the information be brought 
an usurpation without any original title, or for a su! seo 
forfeiture, where the original title is not disputed. 
Ent. 527—564. 

‘The process usually awarded on the roll ag: 
whether claiming to act as a corporation, or claiming 
other franchise, is a venire facias, sometimes with # 
of non omittas, and sometimes without. The entry # Wi 
ately after the conclusion of the information is thus ; r“ 
upon the sheriff is commanded, that he cause to come,” Oy 
he omit not, &c. but that he cause to come, Sc. to 

If the defendants do not appear at the day, 
cess awarded is a distringas. j} inst a corporation, 
secuted for acting as a corporation, but for usurp" 
liberties, the first process awarded is a distringas 
entry on the roll in this form ; “Whereupon it is 48! 
the aforesaid mayor and commonalty and citizens of lo 
trained by all their lands, 8c. so that, §:c. to answer to OW 





































































































QUO WARRANTO. 


ving in the premises; and the sheriff is commanded, that he dis- 
Bam fhem în form aforesaid, so that, &c. at such a day.” Co. 
nt. 536 a, 
atong a venire facias and distringas are the process usu- 
à 7 awarded on the roll, yet it seems that against individuals 
i © cannot be served with the venire, process of outlawry 
i See Cro. Jac. 528, 531. 
nee the defendant appears, he may either disclaim or 
a as to all the franchises mentioned in the information ; 
wey. plead as to part, and disclaim as to part, 
i me disclaim as to all, the entry is in this form: 
T ‘he said —, protesting that ‘the information aforesaid is 
lny ficient in law, and that he is not under any necessity by the 
a the land to answer thereto, for plea nevertheless saith, that 
for gre? used the aforesaid liberties, privileges, and franchises, 
pon’ of them, nor in the same, or any of them, ever usurped 
infom Said lord the king, in manner and form as by the said 
and ation is supposed, but the same, and every of them, disclaims 
isavows ; whereupon he prays judgment, and that he may be 
(rei by the court.” Co. Ent. 527 b. 
the gi’ Plead as to part, and disclaim as to part, the entry of 
(disclaimer, after the plea, is in this form: 
Ind as to the residue of the liberties, privileges, and fran- 
the fig” ee said information above specified, upon the said lord 
'§ supposed to be usurped by the said ——, the said 


tay 
Wh that he never used, nor does he now use, the residue,” Se. 
Ent. 529 b, 


Where 
The said 
be, [h 


and 
his (2° every other claimed by a distinct title, and concludes 
the Plea as 





the e the said lord the king, in manner and form as by 


+ All 
the libe; 





rom this court.” 


e 
Sequene, torney-general 
ions, 


then demurs or replies, and the sub- 
Proceedings are in the same manner as in civil ac- 


na A 
Shimeg 10 warranto to show by what authority a person 
Paviy ben have a court leet, and alleging farther, quod usur- 


Ui 

aie e cour : 

hon sys tem sine aliquid concessione, &e, defendant pleaded 
leg 


meee and it was objected that this was no good 
ims but i Answer to quo warranto is either to claim or dis- 
had angpat the better opinion was, that by this plea defendant 
Hie bs ages? usurpation, though it did not show by what 
ed. Godb. 91. 
‘ou, idua ranto for using a fair and market, and taking 
it as taken whether they had toll by prescription or 
rlsMent, gyre’ found they had; it was moved in arrest of 
issue ay pat here was a discontinuance, because there was 
KY Wore po the other liberties claimed; but it was held, 
8 no dae f00" to make this objection, and that there 
Virtue  optinuance against the king before judgment ; 
epee to take uis prerogative, the attorney-general may 
odiis but if ne SSe on the rest, or may enter a nolle pro- 
Tag roplie, aM not proceed, the court may make a rule 
C Of it, CN E then there may be a special entry 











Sa 
Same 5, dgmi $ 
TE Varieta st Seems to be the same, and subject to the 
is gt be given Ct the writ of quo warranto. * 
sat, În favour of the defendant, the entry is in 


is considered that the liberties, &e. be allowed 
Your, >" or thus: “The said — may use, have, 








QUO WARRANTO. 


and enjoy all the said, $c. ; and that the said — as to the 
said premises may be dismissed from this Court : Sayin always 
the right of the said lord the king, if hereafter,” §c. 

This salvo jure for the king, says Coke, serveth for any 
other title than that which was adjudged, and therefore 
William de Penrugge, the king's attorney for prosecuting a 
quo warranto against the abbot of Fischamp for franchises 
within the manor of Steyning, sine præcepto, was committed 
to gaol. 1 Inst. 282. 

On disclaimer by the defendant the attorney-general prays, 
“ That whereas the said » by his plea, has disavowed and 
disclaimed all and singular the liberties, &c. above specified, judg- 
ment may be given for the king; and that the said —, with 
the said liberties and franchises, or any of them, may no way in- 
termeddle, but may hereafter be altogether excluded from the 
same ;” and judgment is accordingly given in that form. Co. 
Ent. 27 b. 

With respect to the form of the judgment for the king, when 
it is given on the defendant's pleading, there has been much 
difficulty and dispute. 

In the year-book of the 15 Edw. 4, this rule is laid down, 
“That where it clearly appears to the court that a liberty is 
usurped by wrong, and exercised on no title, either by the 
king's grant or otherwise, judgment only of ouster shall be 
entered. But that where it appears that the king or his 
ancestors have once granted a liberty, and the liberty is for- 
feited by misuser or nonuser, the judgment shall be, that it 
be seized into the king's hands.” ` And the reason given for 
the distinction is, that where the liberty or franchise has been 
usurped, the king cannot have that which never legally ex- 
isted; but in cases of an abuser or nonuser of a franchise 
once lawfully granted, the king resumes that which originally 
flowed from his bounty ; and this course in the latter case, it 
has been said, is most beneficial for the subject, who, though 
by forfeiture, mispleading, or default, he may lose his liberty, 
may have recourse to the king's mercy for restitution. See 
15 Edw. 4. 7 b; Sawyer's Arg. Quo Warranto, 17; 5 T. R. 
551, 

From this it would seem that the only cases in which judg- 
ment of ouster only ought to be given, is, where there is no 
colour of title in the defendant; or where a franchise is 
claimed by prescription, but it is such that by law it cannot 
be so claimed ; or where it is not such a franchise as may 
subsist in the hands of the crown, See 3 Comm. c. 17. cites 
Cro. Jac, 259; 1 Show. 280. 

So if a man claim to hold a court-baron in virtue of a ma- 
nor held by a copy of another manor; there judgment of 
ouster only shall be given, because a copyholder, being only 
tenant at will, cannot hold a court-baron to have forfeitures, 
and hold pleas in a writ of right. Cro, Jac. 259. 

But where there is a colour of title, but the pleading of 
the defendant is defective, there is only judgment of seizure, 
and not of ouster, See 9 Co. 24 a; Co. Ent. 43a; Sanyer's 
Arg. 17. a 

i ere grants appear, but either the parties are not capable 
of taking, or their liberty or privilege granted is not allowable 
by law, the course has been to enter a mied noe ment both 
of seizure and ouster, Sawyer's Arg. 17; Co. Ent. 537, 539 a; 
Palm. 1; 2 Roll, Rep. 113. z 

In addition to the judgment of seizure or of ouster, or of 
seizure and ouster, except only in the case of ouster on dis- 
claimer, there is also judgment that the defendants be taken 
to make fine to the king for the usurpation. And in this 
respect it seems the judgment in the information differs 
from that in the writ of quo warranto; for in the latter, it is 
apprehended, there could be no judgment of capias pro fine. 
The defendant was in the nature of a plaintif; he made his 
claim; if he failed in making it good, the judgment was not 
capias pro fine, but quod sit in misericordid. Rast, Ent. 540 a. 

l. Ve 

















Upon quo warranto, when liberties are seized quousque, Sc. 
sL 


QUO WARRANTO. 


and they are not replevied, the course is, that judgment final 
be given, nisi the defendants plead within such a time, Com- 
berbach, 18, 19. 

Wherever judgment is given for the king on a quo warranto, 
for liberties usurped, the judgment is quod extinguantur, and 
that the usurpers libertates, §c. nullatenus intromittant ; and 
in such case the writ must be brought against particular per- 
sons. But where the quo warranto is for a liberty claimed by 
a corporation, there it is to be brought against the body po- 
litic ; and the liberties may be seized, but the corporation 
still subsists, and is not dissolved without cause of forfeiture. 
4 Mod. 52, 58. 

A judgment of seizure cannot be proper where a thing is 
taudlyeds And the judgment in the quo warranto against 
the city of London seems contradictory, for the first part of 
it is, quod libertates et franchisice capiantur et seisantur in 
manus regis; and the latter part of it is, quod capiantur ad 
satisfaciend. Domino Regi de fine suo pro usurpatione liber- 
tatis, §c. And the corporation was not thereby dissolved, 
for it implied that they were not extinguished. 4 Mod. 52, 
58. See tit. London, and under that title particularly as to 
the abuses of the information by quo warranto. 

After judgment the regular course is to issue a writ of 
seizure to the sheriff, which, after reciting the proceedings in 
the quo warranto, commands him to seize the liberties into 
the king's hands. But this writ, in point of fact, has not 
always issued. See Co. Ent. 539 b. 

Where several franchises are granted by the same charter, 
and one is subordinate and inseparably incident to the other, 
the forfeiture of the principal is the forfeiture of the subor- 
dinate and incident ; but when the franchises are independ- 
ent, and the one may stand without the other, the forfeiture of 
the one is not the forfeiture of the other, Palm. 82. 

Where a quo warranto, or an information in the nature of it, 
is brought for several franchises, it is as several writs or se- 
veral informations, to which there may be several pleas and 
several judgments ; because the defendant may claim one 
franchise by one title, and another by another. Palm. 7, 8. 

The court will not consolidate several informations against 
several persons for distinct offices, for there must be an infor- 
mation against each to enable each to disclaim, 2 Maul. § 
Selw. 75. 

It has been adjudged that the 4 & 5 Wm. § Mary, c. 18. 
by which informations in the Crown Office are not to be sued 
without express orders in open court, &c,, being a remedial 
law, extends to informations in the nature of a quo warranto, 
which always suppose the usurpation of some franchise, See 
Kydd's Law of Corporations, ii. 410, &c. 415, &e, ; and ante, 
tit. Information, I. IV. 

‘This statute, and the 9 Ann. c. 20. leave the power of the 
attorney-general, with respect to filing informations, whether 
in the nature of quo marranto, or not, exactly as it was at com- 
mon law; for the 4 & 5 Wm. & Mary, c. 18. expressly pro- 
vides, that it shall not be construed to extend to any other 
information than such as shall be exhibited in the name of 
their majesties’ coroner or attorney in the Court of King’s 
Bench for the time being, commonly called the master of the 
Crown Office. And the 9 Ann. c. 20, only introduces some 
provisions with respect to informations in cases within the 
meaning of it filed in the name of the latter officer. In point 
of fact, there are several records in the Crown Office of infor- 
mations in the nature of quo marranto, filed in the name of the 
attorney-general in the intermediate time between the two 
statutes, and since the passing of the last, as well in cases 
within the meaning of the last, as in other cases. 2 Kydd's 
Corp. 415, &e. 

The distinction between the power of the attorney-general 
and the master of the crown-office seems to be this, that the 
power of the latter is confined to cases which concern the 
public government ; whereas that of the former extends also 
to.cases which only concern the private rights of the crown, 




















QUO WARRANTO. 


2 Ld. Raym. 1409; Hardw. 261; Stra. 637; 3 Burr. 1814 
1817. See 2 Kydd's Corp. 417, &e. 
The cases in which informations in the nature of quo war- 
ranto are granted under the 9 Ann. e. 20. are where a man 
exercises a corporate franchise, or acts as a corporate officen, 
without having been duly elected and sworn or admitted, 
where the office of a corporate officer becomes void by som 
thing subsequent, as a motion, &c. Kydd’s Corp. 424. 

‘To subject a man to an information in the nature of a 
marranto, it is necessary that there should be not only a clatt 
but an user of the franchise. See Sayer, 945; 5 T. R. 86. 

Such information will lie for the office of bailiff of a cot 
leet, being a principal officer having a power to summon 
select the jury. 2 East, $08. 

Upon an application for a quo warranto information, 
gesting that the defendants were elected contrary to the 
visions of a particular charter, the affidavit must state 
the charter was accepted, or that the usage has been in ¢ 
formity to the charter; and the court, after determining 
the affidavit was ill for omitting so to state, refused leave 
amend it. 4 M. Ẹ S. 253. 

Where the only act done by the party, against whom # 
application is made for leave to file an information inl 
nature of quo warranto, is voting in an election for member 
of parliament under any claim of right, the court will 
it, on the ground that an inquiry into the right of voti 
belongs more properly to the House of Commons. 1 Stras, 

But an information in the nature of quo warranto will 
eee a person claiming to have a right of voting by VI“ 
of a burgage tenement. 3 T. R. 599 n. 

The Court of King’s Bench, having a discretionary P 
of granting informations in the nature of ti warranty 
long ago established a general rule to guide their diseret 
as to the time for applications of this nature, viz. 
allow in any case such information against a person who 
been twenty years in the possession of his franchi f 
having reason to consider this time as too extensi 
by degrees restrained it, by analogy to the Statute of Li 
tions, and resolved not to allow such information a8 
any person who had been six years in possession: 5 
4 Burr. 1962, 2022, 2120, 2523; Comp. 75; 1 T. Ry 
2 T. R. 767; 4T. R. 282, 284. And at length the 
lature confirmed this regulation, and extended it to intom 
tions filed by the attorney-general. By the 32 Geo. 3 
it is enacted, that to any information in the nature of ff 
narranto, for the exercise of any corporate office or i 
chise, the defendant may plead that he has been in posse 
of or has executed the office for six years or more, At 
is by the same act provided, that no defendant sl 
affected by any defect in the title of the person from in! 
he derives his right and title, if that person has been M e 
undisturbed exercise of his office or franchise six years P 
vious to the filing of the information. $ 

This latter provision must be considered as applying on 
cases where issue is taken on the title of the person tap 
whom the defendant claims; for no inquiry ean be mađ; 
such title where no issue has been taken upon it. Ky 
ii, 444, 435, &e, 

Under this act the defendant may plead several pless im 
ea he do not plead (in one of them) the Timitatie’™ 
posed by the statute. 8 T. R. 467. mal 

The six years in the act meens six years before 
the rule absolute for the information, al not six yeas 
obtaining the rule nisi. 1 Maul. § Selw. 71. on 

To obtain leave to file an information, the party “Piai 
must lay a proper case before the court, verified bys f 
on which the court will grant a rule on the defendant 
cause, It was formerly, indeed, so much the paca 
court to grant quo marranto informations as of cours' rules p 
was held prudent never to show cause against wi 
fear of disclosing the grounds on which the defen 


QUO WARRANTO. 


ad defence, But since these matters have come more under 
a eration, it is no longer a matter of course ; and the court 
Eten, several occasions declared that it was the intention 
Somia ttre that they should exercise a sound discretion 
ines the to the particular circumstances of the respective 
rea hät came before them, and should not, without good 
son, disturb the quiet of any corporation. See 1 T. R. 2; 
hurr. 1964, 2022, 
althow, ae will make the rule for an information absolute, 
mae the party, after the rule obtained, resign his office, 
's resignation be accepted. 2 Maul. & Selw. 75. 
Bme the right, or the fact on which the right depends, is 
ion if p teat is a sufficient reason for granting an informa- 
Wher the application be made within the proper time. So 
© the right depends on a point of new or doubtful law, 
Burr, 1485 ; Comp. 58; Doug. 397 (882). 
is me CoPduct of the parties on whose behalf the application 
Eranti e will weigh much with the court, in some instances, in 
3120 a refusing an information, See 4 Burr. 1963, 2024, 
Ith no B: 300, 573; Comp. 75; 4 T. R. 223. 
ions ee reason for refusing an information, that informa- 
done mmerly granted for the same cause have been aban- 
Teason hatte May have been by collusion, But it is a good 
Man hat the prosecutor stands exactly in the same circum- 
E 





es wi ri n 
ast, pE the defendant. 2 7. R. 770, 771; and see 
Where aie where there has been a long acquiescence, and 

e objection, if it prevailed, might tend to dissolve 


B9, poration, the court may refuse the application, Comp. 


affecta Pough a great number of derivative titles may be 
it beay Judgment of ouster against the defendant, yet, if 


hot rofa 3ed that elections may still be made, the court will 
8 Bast, gg * OP that ground alone. 2 7. R. 767; and see 
à however, it is in the discretion of the court to grant a 
Under Re, information, or to refuse it, the court will not, 
cir Telustances tending to throw suspicion on the motives 
Will be to ee grant such application, where the consequence 
afolve a corporation. 2 B. & A. 479. 
of Hellen’ application against the same person (as mayor 
ection po în Cornwall), the court held it to be a valid 
the time of id relator that he was present and concurred at 
te ignorant he objectionable election, even though he was 
e * 
law arjguisant of the contents of his own charter, and of the 
tthe eeu 2 B. § A. 339. And in the same 
Xe Other. N t refused to grant the rule, on the ground that 
Te Ynstaneae Or Appeared to be a man in low and indigent 
Ped s S, an that there were strong grounds of suspi- 
Wa expen o “88 applying, not on his own account, nor at his 








abti hae but in collusion with a stranger. 
ei Mformatin CEN since held that it is no objection to granting 
item n that the person applying is in low and indigent 


tan 
RETR And that there is strong ground of suspicion 
Petse, but pPlYing, not on his own account, or at his own ex- 
gue required usion with a stranger ; but the court in such 
et 50," Security for costs, Rex v. Wakelin, 1 Barn, 
ng 50, 
889, gge? to the ce 
T ‘ompetency of the relator, see 1 B. § Ad. 
Uneg tet ee 
taconnected * 2PPlication is made in the names of persons 
ith the corporation, that will in general be a 
1 T. R. 23; 1 Hast, 46 n; 





QUO WARRANTO. 


The 9 Ann. c. 20. gives full costs, on verdict or judgment, 
to the successful party, whether relator or defendant; but it 
is only in case of verdict or judgment that, under this statute, 
the defendant can have costs for a groundless prosecutio 
but it has been decided that if the prosecutor do not, at his 
own costs, procure the information to be tried within a year 
after issue joined, the defendant is entitled to the benefit of 
the recognizance under the statute of William & Mary. See 
farther, /nformation, T. 

What cases are within the meaning of the statute has been 
the subject of some controversy, as the successful party is 
entitled to his costs only in such eas 

The words of the statute are, the “offices of mayors, bai- 
liffs, portreeves, and other offices within cities, towns cor- 
porate, boroughs, and places ;” one question has been, whe- 
ther these words express only corporation offices, or whether 
they extend to offices in boroughs and other places not cor- 
porate. And it seems on the whole decided that the word 
places in the act only extends to offices in places of the same 
kind with those before enumerated, 

It has likewise been urged, that there is a material differ- 
ence between the case of a person who is compellable to take 
upon himself a burdensome office, which he could not refuse 
without being liable to an indictment, and that of a person 
who voluntarily undertakes an office from which he expects 
personal importance or some other advantage ; and that it is 
unreasonable that a person, supposed to be elected into an 
office of the first description, should be liable to pay the costs 
of a prosecution for ousting him, on account of some defect 
in his election. 5 T. R. 875. 

As this statute, 9 Ann. c. 20 extends only, as regards costs, 
to cases where the title of a person to be a corporate officer, 
as mayor, bailiff, or freeman, is in question, an information 
to try the right of holding a court is therefore not within it, 
but stands upon the common law only ; and being a prosecu- 
tion in the name of the king, no costs are given. 1 Burr. 
402, 

The court will not stay proceedings until the prosecutor 

ive security for costs, on the ground that the relator is in 
insolvent circumstances, where it appears that he is a cor- 
porator, and no fraud is suggested, 2 Maul. § Selw. 346. 

By the 11 Geo. 4, and 1 Wm. 4. c. 70. § 14. the jurisdic- 
tion of the court of session of Chester was abolished ; and 
by 1 Wm. 4. c. 3. § 4. it was enacted that all informations in 
nature of guo warranto, and pleas and proceedings thereon, 
depending in the said court, should, at the request of the 
relator or defendant, be transmitted by the late prothonotar 
of such court, or other officer having the custody thereof, 
into the Crown Office of the King’s Bench, and be proceeded 
with as if commenced there, It was held, that an informa- 
tion removed from the court of Chester may be proceeded 
upon in the Court of King’s Bench, though no recognizances 
have been entered into for prosecuting with effect as required 
in K. B. by the 4 & 5 Wm. & Mary, c. 18. § 2 

It was formerly a subject of much discussion, whether a 
new trial could be granted in a quo warranto information when 
the verdict was in favour of the defendant. This depended 
chiefly on the question, whether such an information was a 
criminal prosecution; but since it has been held that it is 
merely a civil proceeding, there is no doubt but that a new 
trial may be granted where a verdict has been given in favour 
of the defendant, as well as where it has been given in favour 
of the crown. 2 T. R. 484, 
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ACHETUM, from the French racheter, i. e. redimere.] 
The compensation or redemption of a thief, 1 Stal. 
Rob. K. Scot. c. 9. 

RACING. See Horse Races, Gaming, Wager. 

RACK, See Torture, 

RACK RENT. The full yearly value of the Jand let by 
lease, payable by tenant for life or years, &c. Wood's Inst. 
185. See Rent. 

RACK VINTAGE, A second vintage or voyage made 
by our merchants for racked wines, i. e. wines drawn from 
the lees. See stat. Antiq. 32 Hen. 8. 

RAGEMAN. i 





14, 
A statute attributed to the fourth year of 
King Edward I. is so termed, whereby justices were assigned 
by the king and his council, to hear and determine all com- 
plaints of injuries done throughout the realm, within the five 
years next before Michaelmas, in the fourth year of his reign. 

Rageman seems a corruption of the word regimen, a rule, 
form, or precedent. Certain blank charters (or rather con- 
fessions) are termed ragemans in Rot. Parl. 1 H. 4. nu. 69, 93. 

RAGLORIA, A word mentioned in the charter of Ed- 
ward III, whereby he created his eldest son Edward Prince 
of Wales, in parliament at Westminster, the seventeenth year 
of his reign, recited by Selden, in his Titles of Honour, 597, 
Cum forestis, parcis, chascis, boscis, warreniis, hundredis, co- 
mitis, ragloriis, ringeldiis, wodewardis, constabulariis, ballivis, 
&c. Davies, in his Dictionary, says that rhaglaw, among the 
Welch, signifies seneschallus, surrogatus, præpositus. 

RAGLORIUS. A steward, Seld. Tit. of Honour, 597. 

RAGMAN'S ROLL or RAGIMUND'S ROLL. So 
called from one Ragimund, a legate in Scotland, who, calling 
before him all the beneficed clergymen in that kingdom, 
caused them on oath to give in the true value of their bene- 
fices; according to which they were afterwards taxed by the 
court of Rome; and this roll, among other records, being 
taken from the Scots by Edward I. was re-delivered to them 
in the beginning of the reign of Edward III. 

Sir Richard Baker saith, that Edward III. surrendered, by 
charter, all his right of sovereignty to the kingdom of Scot- 
Jand, and restored divers instruments of their former ho- 
mages and fealties, with the famous evidence called Ragman's 
Roll. 

Sir David Dalrymple calls this Bagimont’s Roll, and says 
the name of the legate was Benemundus de Vie4, vulgarly 
called Bagimont. Annals of Scotland, anno 1275. 

RAN, Sax. aperta rapina]. Open or public theft. Lamb, 
Archai. 125; Ll. Canuti, c. 58. Hoveden, 

The term, all that a man can rap and ran,” or still more 
corruptly, rap and rend, is by some derived hence ; rap from 
rapia, to take by force. 

RANGE, from French ranger, to order, dispose of.] It is 
used in the Forest Laws, both as a verb, as to range; and a 
substantive, as to make range. Charta de Forestd, c. 6. 

RANGER. A sworn officer of the forest. Charta de 
Forestd. His authority is in part described by his oath set 
by Manwood, part 1. c. 50; but more particularly part 2. 
c. 20. num. 15, 16, 17. His office consists chiefly in three 
points : to walk daily through his charge; to see, hear, and 
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inquire of trespasses in his bailiwick ; to drive the beasts 0 
the forest, both of venary and chase, out of the disafforeste 
into the forested lands; ‘and to present all trespasses of th 
forest, at the next court holden for the forest. See Fo 

The ranger is made by the king’s letters patent, and hal 
a fee paid yearly out of the Exchequer, and certain fee dee 
Rangeator Forest de Whittlewood, Pat. 14 Rich, 2. nu. 3. u 

RANSOM, French rançon, redemptio.] Is properly 
sum paid for redeeming a captive or prisoner of war; % 
sometimes taken in our law for a sum of money paid 4 
perenne some great offence, and setting the offender 
iberty who was under imprisonment. See 1 Hen. 4. f 
11 Hen. 6, c. 11. 

As in the goods of an enemy, so also in his person, a 
may acquire a sort of qualified property, by taking hi 
prisoner in war (Bro. Abr, tit. Propertie, 18), at least till] 
ransom is paid. 2 Comm. 402. 

The wealth to be amassed by the ransom of prisoners 
war, was one of the great inducements to military se! 
and curious instances of the importance which was attach 
to this consideration, occur in history. ‘Thus, when the 
of Orleans was to be brought to her disgraceful trial f 
advisers of the measure thought it right to pay her capi 
whose property she had become, a sum equal to what it t 
supposed they might be able to make by her ransom. 
Hist, vol. iti, p. 101. _ In Fenn’s Letters is one from an Engi 
admiral, stating his determination to kill or drown the & 
of one hundred merchantmen whieh he had taken, unless, 
council wish to preserve their lives; vol. i, p. 213i g 
gard’s Hist. vol. v. p. 118. Sometimes, in the contrat 
service, the king stipulated that he should be allo 
buy captives of a certain rank from the captors at # CA 
price. Coleridge's n, 2 Comm, 402. 

Fine and ransom go together; and some writers g 
that they are the same; but others say that the ? 
ought to be first imprisoned, and then redelivered tpg 
somed in consideration of a fine. Co. Litt, 127. Dall. 

Ransom differs from amercement, being a redemputn i 
corporal punishment due to any crime, Lamb, Lirem 
See Fines for Offences. 

A ship was taken by the French; the master (M 
share in her) ransomed her for 18002, and was 
France as an hostage for this money. The ransom 
must be raised out of the profits, notwithstanding any i 
mortgage of the ship; for if there was a precedent a 
what would become of that security if the ship had net 
redeemed? After the ship was redeemed, she P 
her intended voyage, and the freight-money recen 
redemption was the first profits arising, and out 0 
rangom-money is to be satisfied; the insurers alway! 
part of the ransom-money. 2 Eq. Ca. Abr. 690. 
surance, II. 2. fo 

RANKING or CREDITORS. The Scotch ter 
arrangement of the property of a debtor accor ing 
claims of the creditors, in consequence of tl 
respective securities, See Bankrupt, Executor, 
for similar arrangements in the English law. 
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eee raptus, vel rapa.) A division of a county, similar 
that of a hundred, but oftentimes containing in it more 
tundreds than one, K 
ussex is divided into six rapes only, viz. Chichester, 
3ramber, Lewes, Pevensey, and Hastings ; every of 
ongiteesides hundreds, hath a castle, river, and forest be- 
cident? toit. Camd. Brittan, 225, 229. These rapes are in- 
ei ata, the county of Sussex, as lathes are to Kent, and 
| Th fakes to Yorkshire, &e. 
«These rapes an 








Antermedi; 4 considered by Blackstone as an 
mediate division between the shire and the hundreds, each 





yerteeve, 
Tidings et?) by an easy corruption, they are denominated 
$4.9.) 


He have no mention in the Domesday Survey of any mote 
testimon attached to the rape, nor is there any reference to its 
seeme tcf ac jit the ease of the hundred. “Indeed the rape 
for in th have been intrusted to the jurisdiction of individuals; 
Conigig G,Aeeount of Sussex, in the Survey, we read of rapum 
mit Moritonio, rapum Willielmi de Braiose, rapum Co- 

E Om, rapum Willielmi de Warene, and rapum Comitis 
of Arun The rapes mentioned by their own names are those 
oes mdsl, Hastings, Lewes, and Penevesel; Chichester rape 
Perhaps’ Appear ; it was under Earl Roger's authority, but 
vision {8U"Ped from the bishop. Hepp is still a territorial 
Sussex vt Ireland ; and it is not improbable that the rapes of 
Which ocre military districts for the supply of the castles 
Ugo, “Xisted in each, 1 EUis's Introd. to Domesday Book, 














mitted qO? Tue Forest, raptus foreste.) Trespass com- 
t Grimes, > the forest by violence ; ‘it is reckoned among those 
mn if a cognizance belonged only to the king. Leg. 
arg © 10. See Forest, 
tamal pe? Womex, raptus, from rapio.) An unlawful and 
nwvispaoWledge of a woman, by force, and against her will ; 
is felony 10t of the body, and violent deflowering her, which 
'Y the common and statute law. Co, Lit. 190. The 
fence, (ft (ravished) is so appropriated by law to this of- 
t it cannot be PLS by any other; even the 
Se cognovit, Se. without it, will not be sufficient, 
"3 2 Inst. 180, 
of Kig a Punished by the Saxon laws, particularly those 
after ttan, with death, Bract. lib. 3. c.28. But 
UTS but wards thought too hard, and in its stead another 
© Congut DOt capital, punishment, was inflicted by William 
wed ihan castration and loss of eyes, which con- 
| Guit, Cate? Bracton wrote, in the reign of Henry the Third. 
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zA A to prevent malicious accu: 
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tions, it was then 


is so in appeals of rape, 
bolished), that the woman should immedi- 





© outrage, 





1 Hales p Glanv. tib. 14, c. 6; Bract. lib, 3, 
dye © 18, the ato C e Afterwards, by statute 

g etie po of limitation was extended to forty 
Nally now there is no time of limitation fixed ; for a 
e maxim Punished by indictment at the suit of the 
is Dut they takes place, that nullum tempus oc- 
Duri, e Jury will rarely give credit to a stale com- 


See 
















by consent of the judge and her parents) 


M the hege Ty 
offender from the execution of his sentence, 
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by accepting him for her husband, if he also was willing to agree 
to the exchange, not otherwise. Glan. lib. 14, c. 6; Bract. 
lib. c. 28. But this is now not held for law; and it is said 
that the election of the woman is taken away by virtue of stat, 
Westm. 2, making the rape felony, although she consent after- 
wards. See post. 

By stat, Westm, 1, 3 Edw. 1. c. 18, the punishment of rape 
was mnch mitigated; the offence itself of ravishing a damsel 
within age (that is, under twelve years old), either with her 
consent or without, or of any other woman against her will, 
being reduced to a trespass, if not prosecuted by appeal within 
forty days, and subjecting the offender only to two years’ im- 
prisonment, and a fine at the king’s will, But this lenity 
being productive of the most terrible consequences, it was 
soon found necessary to make the offence of forcible rape fe- 
lony, which was accordingly done by stat. Westm. 2. 13 Ed. 1. 
c. 34. And by the 18 /liz. c. 7. it was made felony, with- 
out benefit of clergy, as was also the abominable wickedness 
of carnally knowing and abusing any woman child under the 
age of ten years; in which case the consent or non-consent 
was immaterial, as by reason of her tender years she was in- 
capable of Reet and discretion, 

efore this statute, it was a question whether a rape could 
be committed on the body of a child of the age of six or 
seven yen ; and a person being indicted for the rape of a 
girl of seven years old, although he was found guilty, the 
court doubted whether a child of that age could be ravished ; 
and it was said, if she had been nine years old she might, for 
at that age she may be endowed, Dyer, 304, 

Hale was indeed of opinion, that such profligate actions 
committed on an infant under the age of twelve years, the 
age of female discretion by the common law, either with or 
without consent, amounted to rape and felony, as well after 
as before the statute of Queen Elizabeth. 1 Hale's P, C. 
631. 

The statute of Eliz. as well as the former acts on the sub- 
ject, were repealed by the 9 Geo. 4. c. 31, which, by § 16. 
enacts, that every person convicted of the crime of rape shall 
suffer death as a felon. By § 17. if any person shall unlaw- 
fully and carnally know and abuse any girl under the age of 
ten years, he shall be guilty of felony, and, on conviction, 
suffer death ; and unlawfully and carnally to know and abuse 
any girl above the age of ten, and e twelve years, is a 
misdemeanor, and the offender, on conviction, may be im- 
prisoned with or without hard labour for such term as the 
court shall award. By § 18. the proof of actual emission is 
declared not to be necessary to constitute a carnal knowledge, 
but the offence shall be deemed complete upon proof of pe- 
netration only. 

A male infant, under the age of fourteen years, is presumed 
by law incapable to commit a rape, and, therefore, it seems, 
cannot be found guilty of it. For though in other felonies 
malitia supplet cetatem, yet, as to this particular species of fe- 
lony, the law supposes an imbecility of body as well as mind, 
1 Hale's P. C. 631. 

But an infant may be a principal in the second degree, if he 
aid and assist in the commission of the offence, and it appear 
that he had a mischievous discretion; for the excuse of im-, 
potency will not in such case apply. See 3 C. & P. 396. 

It is no excuse or mitigation of the crime, that the woman 
at last yielded to the violence, and consented either after the 
fact or before, if such consent was forced by fear of death or 
duress,—or that she was a common strumpet, for she is still 
under the protection of the law, and may he forced; but it 
was anciently held to be no rape to force a man's own con- 
cubine; and it is said by some to be evidence of a woman's 
consent, that she was a common whore. 1 Hawk, P. C. c. 41. 
§ 2; Co. Litt, 12 e 1 Hale's P. C. 629 ri 

Also formerly it was adjudged not to be a rape to force a 
woman who conceived at the time, because it was imagined 
that if she had not consented, she could not have conceived ; 
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though this opinion hath been since questioned, by reason the 
previous violence is no way extenuated by such a subsequent 
consent ; and if it were necessary to show the woman did not 
conceive, to make the crime, the offender could not be tried 
till such time as it might appear whether she did or not. 
2 Inst.190; 1 Hawk. P. C. c. 41. § 2. 

The party ravished may give evidence upon oath, and is in 
lawa competent witness; but the credibility of her testimony, 
and how far forth she is to be believed, must be left to the 
jury upon the circumstances of fact that concur in that testi- 
mony. For instance, if the witness be of good fame; if she 
presently discover the offence and made search for the of- 
fender ; if the party accused fled for it; these and the like 
are concurring circumstances, which give greater probability 
to her evidence. But, on the other side, if she be of evil 
fame, and stand unsupported by others; if she concealed the 
injury for any considerable time after she had opportunity 
to complain; if the place where the fact was alleged to be 
committed, was where it was possible she might have been 
heard, and she made no outcry; these and the like circum- 
stances carry a strong, but not conclusive, presumption that 
her testimony is false or feigned. 1 Hale's P. C. 634, 635, 
636. 

And the defendant may give evidence of the woman's no- 
toriously bad character for want of chastity or common de- 
cency, or that she had before been connected with the prisoner 
himself; but he cannot give evidence of any other particular 
facts to impeach her chastity. R. & R. 211; 2Stark. 248 ; 
$C. § P. 589, So what she herself said so recently after the 
fact, as to preclude the possibility of her being practised on, 
has been holden to be admissible in evidence as a part of the 
transaction; but the particulars of her complaint are not 
evidence of the truth of her statement. 1 East's P. C. 444; 
2 Stark. 241. 

Moreover, if the rape be charged to be committed on an 
infant under twelve years of age she may be still a compe- 
tent witness, if she hath sense and understanding to know 
the nature and obligations of an oath; or even to be sensible 
of the wickedness of telling a deliberate lie. Nay, though 
she hath not, it is thought by Sir Matthew Hale, that she 
ought to be heard without oath, to give the court informa- 
tion; and others have held, that what the child told her 
mother, or other relations, may be given in evidence, since 
the nature of the case admits frequently of no better proof. 
But it is now settled by a solemn determination of the twelve 
judges, that no hearsay evidence can be given of the decla- 
rations of a child who hath not capacity to be sworn, nor 
can such child be examined in court without oath: and that 
there is no determinate age, at which the oath of a child 
ought either to be admitted or rejected. Yet, where the 
evidence of children is admitted, it is much to be wished, in 
order to render their evidence credible, that there should be 
some concurrent testimony of time, place, and circumstances, 
in order to make out the fact; and that the conviction should 
not be grounded singly on the unsupported accusation of an 
infant under years of discretion. There may be therefore, 
many cases of this nature, witnesses who are competent, that 
is, who may be admitted to be heard; and yet, after being 
heard, may prove not to be credible, or such as the jury is 
bound to bdicve: 4 Comm. c. 15. 

Aiders and abettors in committing a rape, may be indicted 
as principal felons, whether men or women. 1 Hawk. P. C. 
c. 41. § 6. Lord Audley was indicted and executed as a 
principal, for assisting his servant to ravish his own wife, 
who was admitted a witness against him. Dalt. 107; 1 St. 
Trials, 265. 

And generally, all those who are present, aiding and 
abetting a man to commit a rape, are principal offenders in 
the second degree, and this whether they are men or women. 
‘An accessary before the fact is, by the 9 Geo. 4. c. 81. § 81. 
punishable with transportation, not exceeding fourteen 
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years, or with imprisonment, with or without hard 
not exceeding three years; and an accessary after the f 
with similar imprisonment, not exceeding two years. 

Hale observes, that though a rape is a most dete 
crime, it is an accusation easily made, and hard to be pro’ 
but harder to be defended by the man accused, althou 
ever so innocent: and he mentions several instances 
rapes, which at the time were apparently fully proved, b 
were afterwards discovered to have been malicious © 
trivances. 1 Hale's Hist. P. C. 625, 636. i 

An assault with intent to commit a rape, is a mis 
meanor, and punishable under the 9 Geo. 4. e. $1. % 
with imprisonment to hard labour, not exceeding two yes 

Upon an indictment for an assault, with intent to com 
a rape, if a rape be proved to have been actually 
mitted, the misdemeanor is merged in the felony, and 
judge should direct an acquittal, and remand the off 
in order that he may be indicted for the felony. 1 2 
P. C. 411. 

RAPINE, rapina.] The taking a thing in private, ag 
the owner's will, is properly theft; but the taking it o 
or by violence, is rapine. See Robbery. Rapine on © 
northern borders was repressed by several old statutes 
of which are now repealed. 

RAPTU HEREDIS. A writ for taking away an 
holding in socage; of which there are two sorts, one 
the heir is married, the other when he is not; see Reg- 
163; and title, Guardian. 

RASE, rate} Seems to have been a measure of Of 
now disused. Toll shall be taken by the rase, and not 
the ssp ct cantel. Ordinance for Bakers, 4 

RASURE of a deed, so as to alter it in a material P 
without consent of the party bound by it, &e. will make, 
same void; and if it be rased in the date, after delivery: ™ 
said it goes through the whole, 5 Rep. 23, 119. 

Rasure, &c. is most suspicious, when it is in a dee 
that there is but one part of the deed, and it makes t0 
advantage of him to whom made. And where a di 
rasure, addition, or alteration, becomes no deed, the de 
ant may plead non est factum. 5 Rep. 23, 119. See 
Pleading. 

RATE. A valuation of every man’s estate; or the 4 
ae or setting down how much every one shall P 

je charged with, to any tax. s 

RATE-TITHE. Ts when any sheep or other cattle ty 
kept in a parish for less time Aimi a year, the owner E h 
pay tithe for them pro ratd, according to the custom 

lace. F. N. B. 51, See Tithes. , 

RATIFICATION, wat feat A ratifying of 
ing: it is particularly used for the confirmation of a &% 
a prebend, &c. formerly conferred on him by the Mi, 
where the right of patronage is doubted, or sup] 
in the king. Reg. Orig. 804, 

RATIHABITIO, Conine agreement, con! 
18 Vin, Abr. 4 K 

Omnis ratibitio retro trahitur et mandato æquipartti i 

y cited 
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sent 


Lit. 207; Wing. 485; a maxim frequent 
courts of law. 


account, and so it is frequently used. According * "id 


‘als. 88+ ppor 
RATIONABILIBUS DIVISIS. A writ which Iy 


‘The ou, r 
Brev. says, that it was a kind of justices and migh 
moved by a pone out of the county to the Orig- 
See the form and use in F. N. B. 128; and Reg: 





RAT 


This suit was abolished by the 3 & 4 Wm. 4, c. 27. s. 26. 
R PAR Perambulation. 
TIONABILE ESTOVERIUM. Alimony was here- 
mo Xy, led. See Magna Carta, and title, Baron and 
» XI, 
danoxannr Pante, A writ of right for lands, &c. 
t, Writ of, Recto de Rationabili Parte. 
ph MONABILE Parre Boxorum. A writ which lay for a 
the fatter the death of her husband, against the executors of 
er eins for her third or reasonable part of his goods 
Ty bts and funeral charges paid. F. N, B. 222 
land avert by Glanville, that by the common law of Eng- 
divide 80095 of the deceased (his debts first paid) shall be 
chigoe Pto three parts; one for the wife, another for his 
ren, and the third to the executors: and this writ might 
een (Brought by the children, as well as the wife. 
a 142, 


See 





ve he 


Re 


pr Seems to have been used only where the custom of 
the eus Mty served for it; and the writs in the register rehearse 
As noms of the counties, &c. New Nat. Br. 270, 271. 
Vancen, children bringing this writ, their marriage is no ad- 
Went if the father's goods be not given in his lifetime ; 
Would nr. child was advanced by the father, this writ 
Wiy, tlie. New N. B. 270. See titles, Executor, V. 8; 
RAVIS 18 Vin, Abr. 158. 
Anim! SHMENT, Fr. Ravissement, i. e. Direptio, raptio.} 
Sometime. iul taking away either a woman, or an heir in ward ; 
title, "es it is used in the same sense with rape. See that 





Ra: 
Which poent De Ganp, ravishment of ward.) A writ 


inst o fr the guardian by knights-service, or in socage, 
ÈN, B. forton who took from him the body of his ward. 


Core 2. 0:24; this writin taken, away 1a to lands 
Bardin, knights-service, &c, but not where there was 
Now. abolish Socage, or appointed by will. It is however 
Guardian ed by the 3 i5 4 Wm. 4, c. 27. s. 36. See 
Who jatt’¥or and aldermen and chamberlain of London, 

© the custody of orphans, if they committed any 
> another, he should have a writ of ravishment of 
inst him who took the ward out of his possession, 
Brev. $17. See London, Orphans. And further, 


3; 11 y, loth never coloured or dyed. See 17 Rich. 2. e. 

tb AR dee 8 1 Rich. 3. e. 8. 

Sorento ESTED. Is where a forest which had been 

9 Car, 9 is again made forest; as the forest of Dean is by 

ektar BACTION. See Action. 

ate whieh 2E. In Scotch law, a condition imposed on an 

Power og gh Ì8 effectual against creditors and heirs, The 
N gran gees such a real burden is exercised by the 
ting an heritable bond, 








sentXbice, is when infeoffinent of one tenement 

EST uty of another. Scotch Dict. 

Mieg Ptsonal ATE. As to what is real, as distinguished 

tg tO landeg ttt see Estate. The term is generally ap- 

tita? Janda yf rOPertY, and includes all estates and inter- 

tem? and whamich are held for life, or for some greater 
ure, ether such lands be of freehold or copyhold 


NE of depi, © 27. all former statutes relating to the 
Patin aU out af venl estate are repealed.. ‘This act 
Telegltd by qe neipal objects: 1, ‘To extend the remedies 

Of creditor Mer act, 3 & 4 Win, $ M. c. 14. for the 
* against fraudulent devises; 2. To enable 





REAL ESTATE. 


courts of equity to carry their decrees on this subject into 
execution. 

By the original law of England, personal estate and the 
annual profits of lands only were liable to the payment of 
debts, and credit was given only to the extent of visible 
chattels: the person, however, of the debtor could not be 
taken in satisfaction of a debt, because the lord had a claim 
to the service of his tenant; this law was evidently founded 
on the ancient principle of the feudal system, In the course 
of time, when commerce began to inerease, and a system of 
mercantile credit to be established, the attention of the 
legislature was called to the protection of creditors, and the 
rule of law was partially relaxed: provisions were made 
in parliament expressly relating to merchants. By the 11 
Edw. 1. the chattels and devisable burgages were made 
liable to debts; and if the debtor had no moveables, then 
his body was to be taken and kept in prison. By a statute, 
13 Edw. 1, the lands, goods, and body were made liable in 
certain gradations. ‘The securities under this statute were 
called statutes merchant, and were held to be bonds of 
record. In the 27 Edw. 3. the security by statute staple 
(which was also a bond of record) was established, by which 
the lands, body, and goods were made liable for debts ac- 
knowledged before the officer of the staple; and by 28 Hen. 
8. e. 6. this security was extended to all who chose to adopt 
it; and which was then called a recognizance in the nature 
ofa statute staple. The provisions of this old statute have 
Jong since fallen into disuse. 

ie to the liability of the heir for the debt of his ancestor, 
there were two sorts of obligations or contracts known to the 
law; one called a specialty, the other a simple contract, If 
the ancestor were bound by a specialty, the estate descended. 
to the heir by the common law, liable to the engagements 
but the creditor could not follow the estate in the hands of a 
bond fide purchaser from the heir; and though one heir 
succeeding to an estate was liable to the debt of his ancestor, 
yet if the ancestor, after the statute of Wills (82 Hen. 8.) 
devised his estate to a third person, the devisee enjoyed the 
estate, without being liable for the engagements of the 
devisor, 

This defect was in part remedied by the 3 & 4 Wm. § M. 
c. 14, the object of which was to place the devisee in the 
same situation as that in which the heir would have stood 
had he succeeded to the property; but the act was imperfect, 
and there were two cases for which it provided no adequate 
remedy. 1. It did not provide for the case of there being no 
heir; it only allowed an action to be brought against the 
devisee and heir, but not against the devisee, if there were 
no heir. The 1 Wm. 4. c. 47. provides a remedy against the 
devisee, even though there should be no heir. 2. With 
respect to specialty debts (bonds and covenants), the 3 & 4 
Wm. & M. were held to apply to bond debts or covenants, for 
the payment of sums certain, and not to the damages for 
breaches of covenant or contracts under seal; therefore if a 
man had sold an estate to another, covenanting for title, and 
died, although the purchaser was evicted for want of title, 
yet if the vendor had devised his real property to a stranger, 
such devisee would retain the estate devised against the, 
purchaser, whatever might have been the amount of the 
purchase money : to prevent this evil, the act 1 Wm. 4. ©. 47. 
places the devisee exactly in the same situation as the heir 
would stand in, in case the estate had descended to him 
directly. 

With respect to infants. By the feudal law, during the 
subsistence of wardships, the estate of the heir in chivalry 
was, during the minority, in the hands of his guardian, who 
took the whole profits of it to himself. When, therefore, an 
action was brought against an infant heir, he was entitled to 
pray the parol to demur (i, e. to put in his plea of non-age, in 
stay of the creditor's action until he came of full age); and 
this not merely on account of his inability to defend himself 
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by reason of his infancy, but from an absolute deficiency of 
funds. This privilege cannot be extended to other heirs 
besides those in chivalry: and where there were several 
heirs at common law, one of whom was an infant, the parol 
would demur as to all. So in equity, real estates descended 
to an infant heir at law could not be sold for satisfaction of 
the debts of specialty creditors till the infant came of age. 
This inconvenience was severely felt, The 47 Geo. 3. c. 74. 
did not alter the law in this respect, but merely let in all 
creditors where the testator was a trader, within the bank- 


rupt law. The operation of the rule, however, was defeated | 


in equity, in certain cases, by appointing a receiver of the 
estate, and securing the rents for the creditors, although a 
sale of the estate could not be compelled. The act 1 Wm. 
4. c. 47, (1830) affords a complete remedy; first, by taking 
away in all cases the right of the parol to demur; and se- 
condly, by empowering infants, after a decree for sale, to 
make a good conveyance of their estates. Without such a 
provision, although the estate might have been sold, yet no 
title to it could Bev been made during the infancy. The 
result, therefore, of this statute is: 1. That the law, as to the 
liability of real estates to the payment of debts, extends to 
all specialties; to covenants as well as bonds; 2, The de- 
visee is made equally liable with the heir; 3. The parol 
cannot demur; 4. Infants, where their estates are sold, are 
enabled to convey them under the order of the court; and 
5. Persons having a life interest in estates devised in settle- 
ment, and ordered to be sold, are empowered, where expe- 
dient, to convey the fee. See Sugden’s Acts, by Jemmett. 

The following are the aoni provisions of the act:— 

By § 2. all wills and testamentary limitations, dispositions, 
or appointments, already or hereafter to be made concerning 
any manors, &c, or hereditaments, or any rent or charge out of 
the same, whereof any persons, at the time of their decease, shall 
be seised in fee simple, in possession, reversion, or remainder, 
or have power to dispose of the same by their last wills, shall 
be deemed (only as against such persons, bodies politic or 
corporate, and their heirs, successors, executors, adminis- 
trators, and assigns, with whom the persons making any such 
wills, &c. shall have entered into any bond, covenant, or 
other specialty binding his, her, or their heirs,) to be frau- 
dulent, void, and of none effect, 

By § 3. in the cases before mentioned, every such creditor 
shall and may have and maintain his action of debt or cove- 
nant upon the said bonds, covenants, and specialties against 
the heir and heirs at law of such obligor or obligors, cove- 
nantor or covenantors, and such devisee and devisees, or the 
devisee or devisees of such first mentioned devisee or devisees 
jointly, by virtue of the act; and such devisee and devisees 
shall be liable and chargeable for a false plea by him or them 
pleaded, in the same manner as any heir should have been 
for any false plea by him pleaded, or for not confessing the 
lands or tenements to him descended. 

By § 4. If there shall not be any heir at law, against 
whom, jointly with the devisee or devisees, a remedy is 
thereby given, in every such case every creditor may have 
his action of debt or covenant against such devisee or 
devisees solely, and such devisee or devisees shall be liable 
for false plea as aforesaid. 

§ 5. Provided, that where there shall be any limitation or ap- 
pointment, devise or disposition, of or concerning any manors, 
&c. hereditaments, for the payment of just debts, or portions, 
or sums of money, for any children of any person, in pursu- 
ance of any marriage contract, bond fide made before such 
marriage, the same shall be in full force, and the same 
manors, &c. may be enjoyed by the persons, their heirs, &c., 
for whom the said limitation, &c. was made, and by their 
trustees, their heirs, &c., for such estate or interest as 
shall be so limited, &c. until such debts or portions shall be 
raised and satisfied. 

§ 6. In all cases where any heir at law shall be liable to 
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pay the debts or perform the covenants of his ancestors; I 
regard of any lands, &c. descended to him, and shall sell th 
same before action brought or process sued out agal 
him, such heir shall be answerable for such debts or co¥é 
nants in actions of debt or covenant, to the value of thi 
lands so sold, in which cases all creditors shall be preferr® 
as in actions against executors and administrators; and si 
execution shall be taken out upon judgments so obtain 
against such heir, to the value of the said land, as if th 
same were his own debts; saving that the lands y 
aliened before action brought shall not be liable to su% 
execution. 

§ 7. Provided, that where any action of debt or covenāti 
is brought against the heir, he may plead riens per dese, 
at the time of the writ brought against him; and the plaintti 
in such action may reply that he had lande, &, bo AMN 
writ brought; and if, upon the issue joined thereupon, it 
found for the plaintiff, the jury shall inquire of the valui 
the lands so descended, and thereupon judgment shall 
given and execution awarded as aforesaid; but if judg 
be given against such heir by confession of the action, Wi 
out confessing the assets descended, or upon demurrer 
nihil dicit, it shall be for the debt and damage, without ® 
writ to inquire of the lands so descended. . 

§ 8. Provided, that all devisees made liable by thi 
shall be liable in the same manner as the heir at law b; 
of this act, notwithstanding the lands to them devised shall 
aliened before action brought, Be 

By § 9. traders’ estates shall be assets to be administely 
in courts of equity; but creditors by specialty are to be P 
first. 

By § 10. the parol shall not demur by or against inf! 
See further, Parol, Demurrer. if 

By § 11. infants are to make conveyances under ordet, 
the court of equity; and by § 12. persons having a life 
terest may convey the fee, if the estate is ordered to be fi 

By § 15. the act, viz. the (Irish) not to repeal act 
1. relating to debts due to bankers. th 

Excellent as were the provisions of the above ach” 
still did not extend to the payment of debts by simple 2 
tract, except where the person dying was a trader Wi 
the bankrupt laws. Its deficiencies have, howevel 
supplied by a recent statute, 3 & 4 Wm. 4. c. 104. by 
the real estate of all persons whatsoever have been ren 
liable to the discharge of their debts, whether due 
cialty or on simple contract; but the preference | 
properly given to the former, which are to be satisi 
full before any part of the latter are paid. 

The last-mentioned statute enacts, that when any Ted ‘i 
shall die seised of, or entitled to any estate or inte’ 
lands, tenements, or hereditaments, corporeal or incor y 
or other real estate, whether freehold or customary) 
copyhold, which he shall not by his last will have © 
with or devised subject to the payment of his 
same shall be assets to be administered in courts © as W 
for the payment of the just debts of such persons hat! 
debts due on simple contract as on specialty; and Sort 
heir or heirs at law, customary heir or heirs, devise i i 
visees of such debtor, shall be lable to all the same del 
equity at the suit of any of the creditors of such ‘a 
whether creditors by simple contract or by specialty» on f 
heir or heirs at law, devisee or devisees of any P 
ersons who died seised of freehold estates "o ju 
efore the passing of this act liable to in res whit 
frechold estates at the suit of creditors by specialty admi 
the heirs were bound: provided always, that in the 
tration of assets by courts of equity under the Hi be P 
ditors by specialty in which the heirs are bound sh 
the full amount of the debts due to them before wich 
creditors by simple contract or by specialty 1 toy 
heirs are not bound shall be paid any part of their 
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Equitable assets in a court of equity, not created by 
ates still continue liable to be administered among the 
de body of creditors indifferently. As to what are real 
ig what equitable assets, and the order in which debts are 
© Paid out of the former, see Executor, V., 6. 
EALTY. Ts an abstract of real, as distinguished from 


Is the very life of law; and what is contrary 


ier, m the reason of the law once ceases, the law itself 

laws. 2, ceases; because reason is the foundation of all our 

It: Co. Lit. 97, 183, 

R maxims of law admit of any difference, those are-to be | 
erred which carry with the 
t reason, 
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y A duty claimed by the lord of 
da his tenants holding by knights-service, to marry 
Tighter, e, Westm, 2. c. 24. See Tenures, 

BA ONABLE Cavsz. See Consideration, 

BAT te Parr. See Rationabili Parte. 
tichmens EACHMENT, reattachiamentum.] A second at- 
the Met of him who 

Court without day, 

© stich casualty, 
Vive tts’ discontinued, or put without day, cannot be re- 


with 
are 
ral, pecial 


» the ori 
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REBA i 
w EBATE, Discount; the abating what the interest of. 
Digs,” Mes to, in consideration of prompt payment. Merch, 
© “Pie Seo 
j i 





a » rebellio.| Among the Romans, was where 
theip © Pad been formerly overcome in battle, and yielded 


r i à f e 
enera ection, made a second resistance: but with us it 
Beneral] 


ai, 
Ss 


so to a villein disobeying 
3. c. 6; 1 Rich. 2. c: 6, 

those wdifference between enemies and rebels: enemies 
jects ne are out of the king's allegiance; therefore 
the kin, Of the king, either in open war, or rebellion, are not 
Bs enemies, but traitors. Thus David, Prince of 


Mihin ul? levied war against Edw. I. because he was 
te 





25 Edw. 














{tinse pip leBiance of the king, had sentence pronounced 

vate jou tS a traitor and rebel, Fleta, lib. 1. e. 16. 

eng Fersons may arm themselves to suppress rebels, 
“1 Hawk, P. C, e. 63. § 10. 

's also used for disobedience to the process of 

TER Scotland or Ireland. 

baro Br from the Fr. bouter, i. e. repellere, to put 
he answer ofa defendant to a plaintiff's 

See Pleading. 


Y is also wh 
l) here 
ti 
hep rants 











he who is so sued, plead the 
y, and pray judgment if the plaintiff 
mand the thing which he ought to 
eda ae against the warranty in the deed, Xe, 
Mt to hojq sutter. Terms de Ley. And it I grant to 
Action Mplead hi without impeachment of waste, and after- 

™ bY sheit ù for waste done, he may debar me of this 
0, Lj my grant; which is rebutter, Co. Entr, 








Ti : - 
ormer recaptio.] The taking a second distress 
disi 


tres, trained, during the p 





ea ded on the 
e taii ir ea ground 1 
Von y, °>? and it is a writ to recover damages for him 
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whose goods being distrained for rent, or service, &e, are 
distrained again for the same cause, pending the plea in the 
county-court, or before the justices. F. N. B. 71,72. See 
47 Edw. 3. c. 7, 

A recaption lies where the lord distrains other cattle of 
the tenant than he first distrained, as well as if he had dis- 
trained the same cattle again, if it be for one and the same 
cause; but anno, 19 Edw. III. issue was taken whether the 
cattle were other cattle of the plaintiff, &c. New Nat, Br. 
161, See Replevin. 

If the lord distrain the cattle of the stranger for the same 
rent, and not his cattle who was first distrained ; neither the 
stranger, nor the party first distrained, shall have the writ of 
recaption: and if the lord distrain for rent or service, and 
afterwards the lord's bailiff takes a distress on the same te- 
nant for the same rent or service, pending the plea, the 
tenant shall not have a recaption against the lord, nor against 
the bailiff, although the bailiff maketh cognizance in right of 
the lord, &c, for it may be the lord had no notice of that 
distress, or the bailiff had no notice of the distress taken b 
the lord; thongh in such case action of trespass lies; and if 
the lord agree to the distress taken by his servant or bailiff, the 
tenant may have this writ against the lord. New Nat, Br. 159. 

A man is distrained within a liberty, and sues a replevin 
there by plaint or writ, and pending that plaint in the liberty 
he is distrained again for the same cause by the person who 
distrained before; he shall not on that distress bring a writ 
of recaption, because the plaint is not pendent in the county- 
court before the sheriff, nor in C. B, before the justices: but 
if the plaint be removed by pone or recordari out of the 
liberty before the justices, then the party distrained may 
have ‘a recaption, &e. And ifa person be convicted before 
the sheriff in a writ of recaption, he shall not only render 
damages to the party, but be amerced for the contempt; 
and be fined, 39 Edw. IIT, See further, Replevin. 

For damage-feasant, beasts may be distrained as often as 
they be found on the land; because every time is for a new 
trespass and a new wrong, and no recaption lies. 

Rucartion is also a species of remedy by the mere act of 
the party injured. This happens, when any one hath de- 
prived another of his property in goods or chattels personal, 
or wrongfully detains one’s wife, child, or servant; in which 
case the owner of the goods, and the husband, parent, or master, 
may lawfully claim and retake them, wherever he happens 
to find them: so it be not in a riotous manner, or attended 
with a breach of the peaee. 3 Inst. 184; Hal. Annal, s. 46. 

The reason for this is obvious; since it may frequently 
happen that the owner may have this only opportunity of 
doing himself justice: his goods may be afterwards conveyed 
away or destroyed; and his wife, children, or servants, con- 
cealed or carried out of his reach, if he had no speedier re- 
medy than the ordinary process of law. If therefore he can 
so contrive it as to gain possession of his property again, » 
without force or terror, the Jaw favours and will justify his 
proceeding. But, as the public peace is a superior conside- 
ration to any one man’s private property; and as, if indi 
duals were once allowed to use private force as a remedy for 
private injuries, all social justice must cease, the strong. 
would give law to the weak, and every man would revert to 
astate of nature: for these reasons it is provided, that this 
atural right of recaption shall never be exerted, where such 
exertion must occasion strife and bodily contention, or en- 
danger the peace of society. If, for instance, my hors 
taken away, and I find him in a common, a fair, or a publ 
inn, I may lawfully seize him to my own use; but I cannot 
justify breaking open a private stable, or entering on the 
grounds of a third person, to take him, except he be felo- 
niously stolen ; but must have recourse to an action at law. 2 
Roll. Rep. 55, 56, 208; 2 Roll. Abr. 565, 566; 3 Comm. 4. 

As to the recovery of stolen goods on convictions, see 
Restitution. 

38M 
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RECEIPT. All receipts in writing for sums not under 51, 
are subjected to certain stamp-duties, varying from 3d. up to 


10s. 

RECEIVER, Receptor.| Is by us, as with the civilians, 
commonly used in the evil part, for such as receive stolen 
goods, &c. The receiving a felon, and concealing him and 
his offence, make a person accessary to the felony. 2 Inst. 
183. See Accessary, I. 3. 

By the common law, receivers of stolen goods were only 
guilty of a misdemeanor. Various legislative enactments were 
made, beginning with the reign of William and Mary, creating 
this offence a felony, all of which have recently been repealed, 
and the whole statute law on this subject is now contained 
in the sections of the 7 & 8 Geo. 4. c. 29. which are here ab- 
stracted. By § 54 of that act, if any person shall receive any 
chattel, money, valuable security, or other property whatsoever, 
the stealing or taking whereof shall amount to a felony either 
at common law or by virtue of that act, such person knowing 
the same to have been stolen, such receiver shall be guilty of 
felony, and may be indicted and convicted either as an ac- 
cessary after the fact, or for a substantive felony; ani in the 
latter case, whether the principal felon shall or shall not have 
been previously, or shall or shall not be, amenable to justice: 
and such receiver may be transported for not exceeding four- 
teen years, or be imprisoned not exceeding three years; and, 
if a male, not more than thrice whipped. By § 55. where 
the original offence is an indictable misdemeanor by the act, 
such receiver shall be guilty of a misdemeanor, and be liable 
to be transported for seven years, or imprisoned not exceed- 
ing two years, and if a male, whipped. By § 56. all such 
receivers may be tried in the county or place in which the 
property is found in their possession, or where the principal 
may be tried. By § 60. where the stealing or taking of any 
property is by the act punishable summarily, receivers of such 
property shall on conviction thereof before a justice of the peace, 
be liable to the same forfeiture and punishment to which the 
principal is liable. 

By the 30 Geo. 2. c. 24. it shall be lawful for any pawn- 
broker, or any other dealer, their servants, or agents, to 
whom any goods shall be offered to be pawned, exchanged, 
or sold, which shall be suspected to be stolen, to seize and 
detain the persons offering the same, for the purpose of being 
examined by a justice, who is empowered, if he sees any 
grounds to apprehend that the goods have been illegally ob- 
tained, to commit the persons offering the same to prison 
for a period not exceeding six days; and if, on the further 
examination, the justice shall be satisfied that the goods were 
stolen, he shall commit the offender to prison to be dealt with 
according to law; and although it may afterwards appear 
that the goods in question were fairly obtained, yet the par- 
ties who seized the supposed offender shall be indemnified. 

In some cases the distinction between a receiver and an 

* accessary have required an attentive consideration ; as where 
goods in a warehouse were severed by some of the parties 
from the rest for the purpose of stealing, and afterwards 
taken out of the warehouse by them and other parties to the 
theft, it was held that the latter were not accessaries, but 
principals ; Rew v. Atwell, etal. 2 East, P. C. c. 16.§ 154; but 
where goods were entirely taken away from the premises or 
actual possession of the owner, the party concerned in the 
further removal of them afterwards was considered as an ac- 
cessary. Rew v. King, York Assizes, 1816 or 1818; Russell 
on Crimes, lib. 4, e. 21. 

A party may be indicted for receiving goods stolen by per- 
sons unknown (see X. & R. 372); but where the principal is 
known, it should be stated according to the truth. 2 Last, 
P. C. ©. 16. § 164; 3 Camp. 264. 

: On an indictment against a prisoner for receiving several 

articles, if it appear that they were received at different times, 

y the prosecutor may be put to his election., But evidence 

may be given of all the receipts, for the purpose of proving 

(what is an indispensable ingredient in the offence) guilty 
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knowledge; at least, of all receipts prior to that on 
the prosecutor elects to proceed. Ry. § M. 146. 

In cases where the principal and receiver are joined in 
same indictment and tried together, there is no doubt t 
the receiver may enter into the full defence of the princip 
and avail himself of every matter of fact and point of | 
tending to his acquittal: and in cases where the princip 
has been previously convicted, it seems competent to t 
receiver to controvert his guilt, or to show that the offent 
did not amount to felony in him, or not to that species 
of felony of which he was convicted. See Foster, 36 
Leach, 288. d 
Where the party is indicted as a receiver, and the j 
find that he was the principal thief, they must acquit him 
receiving; and in such case the judge will, if the grand jut 
are discharged, order the prisoner to be detained and 
as principal at the next assizes. Rew v. Maddan, York A 
sizes, Spring, 1830. 

Upon the trial of the receiver the principal felon me y 
admitted a witness. Haslam’s case; Patram's case; 2 Bash 
P. C. ¢. 16. § 166. And this although pardoned or not con 
vieted. And his evidence is equally admissible after com 
tion, provided judgment has not been passed upon him, oF 
has endured the punishment to which he has been seni 
See Evidence, II. i 
With respect to the venue of indictments for rece! 
stolen goods, see ante and Indictment, V. 

Receiver. Annexed to other words, as receiver of ren 
signifies an officer belonging to the king or other perso! 
Crompt. Jurisd. 18. See Accounts. 

Rectiver or rus Fixes. An officer who receives 
money of all such as compound with the king on ori 
writs sued out of Chancery. West. Symb. par. 2. § WE 
1 Edw. 4. c. 1. 

Recriver-Generat or THE Ducny or LAxcastTER. 
officer of the duchy court, who collects all the revenues), 
forfeitures, and assessments, within the duchy, or W 
there to be received, arising from the profits of the ¢ 
lands, &e. 39 E. e. 7. 

Recerver or tue Kixo's Rents anp Textus, M 
shall take for acquittances, see 33 Hen. 8. e. 39. § 65 
King, VI, , 
RECITAL, recitatio.) Is the rehearsal or making "ig 
tion, in a deed or writing, of something which has been 4 
before. 1 Lill. Abr. 416. F 

A recital is not conclusive, because it is no direct a 
tion ; otherwise, by feigned recitals in a true deed, men 
make what titles they pleased, since false recitals a" 
punishable, Co. Litt. 582; 2 Lev. 108. i 

If a person by deed of assignment recite that he 1H 
sessed of an interest in certain lands, and assign it Ki 
the deed, and become bound by bond to perform ty in 
agreements in the deed, if he is not possessed of se 
terest, the condition is broken : and though a recital Of sse 
is nothing, yet, being joined and considered with the ¥ 
the deed, it is material. 1 Leon. 112. A recital ti 
the indenture the parties were agreed to do such a 166+ 
a covenant, and the deed itself confirms it, 3 Keb. the 
‘A new reversionary lease shall commence from ©) & 
livery, where an old jes is recited, and there 1$ 
Dyer, 93; 6 Rep. 36. Jint 

A. recites that he hath nothing in such lands, an H 
he hath an estate there, and makes a lease to B. a55: 
the recital is void, and the lease good, Jeni. Cent. j 
this case, if the recital were true, the lease would | pt 

The recital of one lease in another is not a su 74 Ps 
that there was such a lease as is recited. Vaugh oyid 

































































the recital of a lease in a deed of release, is 8% ing 
of a lease against the releasor, and those who © 
him. Mod. Ca, 44. ity 

Where a covenant to lay out a sum in an one 
that the covenantor had given a bond for the pay 
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‘Toney, 


w, the recital was held to be evidence of the bond. 2 P. 
ms. 4: 


432, But a recital will not operate as an estoppel, or 
88 evidence against one who was neither a party nor claims | 
under a party to the deed. 1 Salk. 186. See further, Deeds, 
RECLAIMING BILL. In Scotch law, a petition of 
pepan against the judgment of any lord ordinary, or the | 
Ourt of session, 
i RECOGNITION, recognitio.] An acknowledgment : it 
the title of the first chapter of the 1 Jac. 1. whereby 
a parliament acknowledged the crown of England, on the 
ath of Queen Elizabeth, rightfully to have descended to 


ing James, 
gh ECOGNITIONE ADNULLANDA per Vim et Duri- 
= facta. A writ to the justice of C. B. for sending a re- 

touching a recognizance, which the recognizor suggests 

f acknowledged by force and duress; that if it so appear, 
Taeeyuizance may be disannulled. Reg. Orig. 183. 
Ria” IGNITORS, recognitores.] The jury impanelled 
Dy thee; 80 called because they acknowledged a disseisin 
Ruagerdict. Bract. lib. 5. See Assize, Jury. 
ob COGNIZANCE, Fr. reconnoissance; Lat. recognitio, 
be) An obligation of record, which a man enters into 
With ene court of record, or magistrate duly authorized, 
tsio dition to do some particular act; as to appear at the 
in crt keep the peace, to pay a debt, or the like. Tt is, 
chi ely pues Pects, like another bond; the difference being 
obli i nis, that the bond is the creation of a fresh debt, or 
p w ton de novo; the recognizance is an acknowledgment 

«B. daner debt upon record, the form whereof is, That 
Pain h acknowledge to owe to our lord the king, to the 
i 
Which cas, 
BN Ze0, 
n d 

ce is called 


mina, certified to, 


allowed a priority in 

žecord. ice cognizor from the time of enrolment on 
‘ar. 2. ¢, 3. See post. 

the 


Bhizances for keeping the peace shall be returned to 





For gen 8 Hen. 7.6. 1. 
` Ag Or bail’ they are taken or acknowledged before 
ar 
gaor 
thle 
By the 1 
failed by 
the 
it 
ee a 
Nomniganest felon, for the discharge of any 
BY the 7 net such appearance, on pain of 5l, with costs. 
Wroners, pa Š Geo. 4. ©, Gh. § 2, 3, 4. justices of peace and 
rider, ge oe Committing or bailing offenders for felony, 


se, 
M Of the ra misdemeanor, shall take down the examina- 
mnaRBizane yee Prisoners, and bind the partes in 
With Yecognizanoe, cute and give evidence. By § 31, 
lout an s und others specified shall not be estreated 

AS to regi? hy the judge, recorder, chairman, &c 

Ogi; > p reja ob esa 
hee by gnizances of a private kind, in nature of a statute 
Prale on req te Of the 23 Hen. 8. c. 6. and which are a 
esent; nd aitte, the following observations will serve at 

ney the 94 H further, Statute Staple. 

h and Cont 8. e. 6. the chiel justices of the K 
miter, the not Pleas, in term time, or in their absence 
ak: of Lond “yor of the staple at Westminster, and the 
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on, jointly, have power to take recognizances 


RECOGNIZANCE. 


for the payment of debts in this form—Noverint universi per 
preesentes Nos A. B. & C. D. teneri et firmiter obligari E. F. 
în centum libris, &c. They are to be sealed with the seal of 
the cognizor, and of the ‘king, appointed for that purpose, 
and the seal of one of the chief justices, &c. And the 
recognizees, their executors and administrators, have the like 
process and execution against the recognizors as on obliga- 
tions of statute staple. 2 Jnst. 678. See Statute Staple. 

The execution on a recognizance or statute, pursuant to 
the 23 Hen, 8. c. 6. is called an extent; and the body of 
the cognizor (if a layman), and all his lands, &c. into whose 
hands soever they come, are liable to the extent; goods (not 
of other persons in his possession) and chattels, as leases for 

ears, cattle, &c. which are in his own hands, and not sold 

md fide, and for valuable consideration, are also subject to 
the extent, 3 Rep. 13, 

But the land is not the debtor, but the body ; and land is 

liable only in respect that it was in the hands of the cognizor 
at the time of the acknowledgment of the recognizance, or 
after; and the person is charged, but the lands chargeable 
only.’ Plond. 72. 
s held in tail are chargeable only during life, and do 
not affect the issue in tail, unless a recovery be passed, when 
it is as fee-simple land: copyhold lands are subject to the 
extent only during the life of the cognizor. ‘The lands a 
man hath in right of his wife shall be chargeable only during 
the lives of husband and wife together ; and lands which the 
cognizor hath in Papier with another, are liable to 
execution during the life of the cognizor, and no longer; for 
after his death, if no execution was sued in his life, the sur- 
viving joint-tenant shall have all; but if the cognizor survive, 
all is liable. 2 Inst. 673. 

If two or more join in the recognizance, &c. the lands of 
all ought equally to be charged ; and where a cognizor, after 
he hath entered into a recognizance or statute, conveys his 
lands to divers persons, and the cognizee sues execution on 
the lands of some of them, and not all; in this ease he or 
they whose lands are taken in execution, may, by auditd 

wereld or scire facias, have contribution from the rest, and 

farovi de E equally and proportionably extended. 
But the cognizor or his heirs, when he sells part of his lands, 
and keeps the remainder, shall not have any contribution 
from a purchaser, if his land is put in execution, 3 Rep. 
14; Plowd. 72. 

If there be a recognizance, and after a statute entered 
into by one man to two others, his lands may be extended 
pro ratd, and so taken in execution, Yelv. 12. 

This kind of recognizance may be used for payment of 
debts, or to strengthen other assurance. Mood, 288. Ifa 
recognizance is to pay 1002. at five several days; viz. 20l 
on cach day, immediately after the first failure of payment, 
the cognizee may have execution by cigit on the recognizance 
for the 20l., and shall not stay till the last day of payment is 
past, for this is in nature of several judgments. Co. Litt. 
292; 2 Inst. 395, 471. When no time is limited in a statute 
or recognizance for payment of the money, it is due presently. 
See Bond. a ot 

‘To make a good recognizance or obligation of record, the 
form prescribed must be pursued, therefore they may not be 
acknowledged before any others besides the persons appointed 
by the statutes, and the substantial forms of the statute are 
to be observed herein. But a recognizance may be taken by 
the judges in any part of England. Dyer, 221; Hob. 195. 

A recognizance for money lent, though it is not a perfect 
record till entered on the roll, yet, when entered, it is a re- 
cognizance from the tirst acknowledgment, and binds persons 
and lands from that time, Hob, 196. By the 29 Car. 2. 
c. 3. no recognizance shall bind lands in the hands of pur- 
chasers for valuable consideration, but from the time of 
enrolment, which is to be set down in the margin of the roll; 
and recognizances, &c. in the counties of York and Middle- 
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RECOGNIZANCE. 


sex, shall not bind lands unless registered pursuant to 2 Ann. 


45 5 Ann. c. 18; 6 dan. c. 35; 7 Ann. c. 20. See Re- 
gistry of Deeds. The clerk of the recognizances is to keep 
three several rolls of the entering recognizances taken by 
the chief justices, &c. and the persons before whom the re- 
cognizances are taken; and the parties acknowledging are 
to sign their names to the roll as well as to the recognizance. 
8 Geo. 1. c. 25. 

A recognizance is not a record until it is enrolled; and, 
therefore, where defendant pleaded to assumpsit on bills of 
exchange, &c. that plaintiff was indebted to him by virtue of 
a recognizance taken in the Court of Exchequer, which was 
still in force, “as by the said recognizance remaining in the 
said court before the barons will appear,” without stating 
that it was enrolled, a replication that the plaintiff was 
not so indebted, concluding to the country, was held good 
‘on special demurrer, inasmuch as the plea did not state a 
debt due by recognizance, which was matter of record. 1 B. 
$ A. 153. 

Recognizances and statutes are like judgments, and the 
senie shall have the same things in execution as after 
judgment. The body of the cognizor himself, but not of his 

eir or executor, &c. may be taken, though there be lands, 
goods, and chattels, to satisfy the debt: and if a cognizor is 
taken by the sheriff, and he let him go, yet his lands and 
goods are liable. 12 Rep. 1, 2; Plowd. 62; 1 And, 273. 

By recognizances of debt and bail, the body and lands are 
bound; though some opinions are, that the lands of bail are 
bound from the time of recognizance entered into; and 
me, thatthey are not bound but from the recovery of the 
judgment against the principal. 2 Leon. 8t; Cro. Jac. 272, 
449. See Bail, 

In B. R, all recognizances are entered as taken in court; 
but in C. B. they enter them specially where taken, and their 
recognizances bind from the caption; but those in B. R. 
from the time of entry; in C. B. a scire facias may be 
brought on their recognizances either in London or Mid- 
dlesex ; on those in B. R. in the county of Middlesex only. 
2 Salk. 359. 

A recognizance of bail in C. B. is entered specially; the 
bail are bound to pay a certain sum of money, if the party 
condemned doth not pay the condemnation, or render his 
body to prison; and in B. R. recognizances are entered 
generally that if the party be condemned in the suit or ac- 
tion, he shall render his body to prison, or pay the condem- 
nation-money, or the bail shall do it for him, 2 Lil. Abr. 
417. See Bail. 

One of the best securities we have for a debt is the recog- 
nizanee in Chancery, acknowledged before a master of that 
court, which is to be signed by such master, and afterwards 
enrolled; and the king may, by his commission, give autho- 
rity to one to receive a recognizance of another man, and to 
return the same into Chancery ; and on such a recognizance, 
if the recognizor do not pay the debt at the day, the recog- 
nizee shall have an elegit on the cognizance so taken, as if it 
were taken in the Chancery. New Nat. Br. 589. 

It was formerly a question, whether a ea. sa. would lie on 
a recognizance taken in Chancery; but adjudged, that im- 
mediately after the recognizance is acknowledged, it is a 
judgment on record; and then, by the 25 Edw «lia 
ca. sa. will lie, being a debt on record. 2 Bulst. 62. 

If a recognizance be made before a master in Chancery 
for a debt, or to perform an order or decree of the court; if 
the condition be not performed, an extent shall issue; or a 
scire facias is the proper process for the recognizor to show 
what he can say why execution should not be had against 
him; upon which, and a scire facias or two nihils returned, 
and judgment thereupon, the proper execution is an elegit, 
$e. Cro, Jac, 3. 

Where a man is bound by recognizance in Chancery, and 
the cognizor hath certain indeatures of defeasanc 







































RECOGNIZANCE. 


recognizee will sue execution on the recognizance, 
cognizor may come into Chancery, and show the indent 
of defeasance, and that he is ready to perform them; | 
thereon he shall have a scire facias against the recognizi 
returnable at a certain day ; and in the same writ, he sl 
have a supersedeas to the sheriff not to make execution in 
mean time. New Nat. Br, 589. 
If a person is bound in a recognizance in Chancel 
other court of record, and afterwards the recognizee 
his executors may sue forth an elegit to have execution of 
lands of the recognizor ; and if the sheriff return that 
recognizor is dead, then a special scire facias shall go agai 
the heir of the recognizor, and those who are tenants of 
lands which he had at the day of the recognizance enteri 
into, New Nat. Br. 590, 
In case lands are mortgaged, without giving notice 0! 
recognizance formerly had, if the recognizance be not pi 
off and vacated in six months, the mortgagor shall forfeit 
equity of redemption, &e. 4 & 5 Wm. § Mary, & 
See Mortgage, III. 
When « statute has been shown in court, and the plea ¢ 
continued, the conusee, on a re-summons, may have executi 
without producing it again. 5 Hen. 4. c. 12 
On a scire facias to defeat a recognizance, the con 
shall find surety to the party as well as to the king 
Hen. 6. c. 10. 4 
For the period within which an action in a recogni 
must be brought, see Limitation of Actions, F 
As to the offence of acknowledging a recognizance in! 
name of another, see False Personation. 










































































See further, tits. Statute Merchant ; Statute Staple; 
of the Peace ; and 18 Vin, Abr. 163—170. 
Recoonizer. 





He to whom one is bound in a rec 
zance, mentioned in the 1 Hen. 6, c. 10. 

Recocxizor. He who enters into the recognizance: 

RE-COMPENSATION. Where a party sues for # 
and the defendant pleads compensation, the plaintl 
allege a compensation on his part, and this is called 4% 
compensation. Bell's Scotch Dict. 

RECORD, recordum, from the lat. recordari, to rem 
ber.] A memorial or remembrance; an authentic testim 
in writing, contained in rolls of parchment, and preser 
a court of record, Britton, c. 27. In these rolls are cont, 
the judgment of the court on each case, and all the pre 
ings previous thereto; carefully registered and preservi 
public repositories, set apart for that purpose. ‘The’ 
record is applied to such proceedings of superior courts 
and does not extend to the rolls of inferior court 
registries of proceedings whereof are not properly 
records. Co. Litt. 260. See Courts. 

From the beginning of the reign of Richard I. commi 
a still extant series of records down to the present day: 
1 Reeve, 218. In the King’s Bench the rolls are B 

in the treasury of that court from the beginning o! Bs 
of Henry VI.; in the Common Pleas, from that O° ia 
VIII. The earlier rolls, from the year 1195 to ue a 
the reign of Henry V. in the former court, and jy 
latter, from 1199 to the year 1509, are deposita acts 
Chapter House of Westminster Abbey. 2 Tidd's Pp 














































Ali courts of record are the king’s courts in ne 
crown and royal dignity: and therefore no other CONG 
i recort 





authority to fine or imprison, A court not of 
court of a private man: whom the law will no! 
any discretionary power over the fortune or 
fellow-subjects. ` Such are the courts barons inei 
manor, and other inferior jurisdictions; where the pron 
are not enrolled or recorded: but as well their exif 
the truth of the matter contained therein, shall, å p 
be tried and determined by a jury. i 
‘There åre three kinds of records, viz, a 

















an attainder, &c, a ministerial record on oath, 
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on inquisition found ; and a record made by conveyance and 
sonent, as a fine, recovery, (now both abolished,) or a deed 
ane 4 Rep, 54. But it has been held, that a deed en- 
Base) or a decree in Chancery enrolled, are not records, but 
leed and a decree recorded ; and there is a difference be- 
et record and a thing recorded. 2 Lil. 421. 
in merd, being the rolls or memorials of the judges, import 
i emselves such incontrollable verity, that they admit of 
o Proof or averment to the contrary, insomuch that they are 
£ tried only by themselves; for otherwise there would be 
a aoe controversies; but during the term wherein any 
k ial act is done, the roll is alterable in that term, as the 
ia shall direct; when the term is past, then the record 
Msta, teth of no alteration, or proof that it is false in any 
Mee Co. Lit. 260; 4 Rep. 52. 
tter of record is to be proved by the record itself and 
‘tied y cvidence, because no issue can be joined on it to be 
Tecord 4, a jury like matters of fact; and the credit of a 
B. p. S greater than the testimony of witnesses. 21 Car, 
nee hough where matter of record is mixed with matter 
t, it shall be tried by jury. Hob. 124. 
man cannot regularly aver against a record; yet a jury 
ot be estopped by a record to find the truth of the 
it was adjudged, that on evidence it is at the dis- 
AA the Court to permit any matter to be shown to 
A record, 1 Vent. 362; Allen, 18. 
Booq; cord may be contradictory in appearance, and yet be 
to be qu though it hath apparent falsehood in it, it is not 


































Matter eds but a record may in some cases be avoided by 
Hut, go? Pt. Style's Reg. 281; Co. Lit, Cro, Car. 3293 


the rectdges cannot judge of a record given in evidence, if 
finda or be not exemplified under seal: but a jury may 
although it be not so, if they have a copy proved 

"Pt other matter given in evidence sufficient to induce 
elieve that there was such a record. Lill. Abr. 
in Ty ial by Ree 
transcript of a record be false, the court of B. R. 
Motion, order a Certiorari to an inferior court, to 
Ow the record is below; and if it be on a writ of 
pagtdament of the Common Pleas, they will grant 
t order iyo Une record out of C. B. into this court, and 
he rol j ie transcript to be amended in court, according 
mC, B, And a record cannot be amended with- 

© of the court, grounded on motion. 2 Lil. Abr, 


record, 
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blank left in a record, to make 

M before it was defective; as this would be to 

» Which is not the office of the court to do, but 

relating 2 Lil. Abr. 420, IF a subsequent record 

Pear iq yt? one that is precedent; in such case it 

ion, p pleading, &e. to be the same without any 
uw. 905 










l out of inferior courts, on writs of error, 
ï on such records are to be entered in 
'n the records are not perfected: and if a 
s es into B, R. by writ of error it never goes, 
a writ op script of it may go to the House of 
Ne reco ceo there, 2 Lil. 422, Writ of error 

di but the original is no part of it. Jenk, 


record e; $ 
© judgmene gy Emot be removed by writ of error, 
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how a record may be removed, and where and how remanded, 
see Cro. Jac. 206; 2 Brownl. 145; and tit. Error. 

Justices of assise, gaol-delivery, &e. are to send all their 
records and processes determined, to the exchequer at 
Michaelmas, in every year; and the treasurer and chamber- 
lains, on sight of the ‘commissions of such justices, are to 
receive the same records, &e. under their seals, and keep 
them in the treasury, 9 Ed. 3. st. 1. c, 5. 

Judges may reform defects in any record, or process, or 
variance between records, &c, Anda record exemplified or 
inrolled may be amended for variation from the exemplifica- 
tion, 8 Hen. 6. c. 12.15. See Amendment. 

As to amendments of the record at nisi prius, see Amend- 
ment, Variance. 

As to making up the record of a cause for trial at nisi 
prius, see Pleading. 

A record that is rased, if legible, remains a good record 
notwithstanding the rasure; but he who rased it is not to go 
unpunished for his offence, And in case of a rasure in a 
judgment, done by fraud to hinder execution, the record hath 
been ordered to be amended, and a special entry thereof to be 
made; but though the record by this means be made perfect, 
the offender may be indicted for the felony, 2 Rol, Rep, 81. 

The offence of stealing or fraudulently taking from its 
place of deposit, or of maliciously obliterating, injuring, or 
destroying records or other proceedings of courts of law or 
equity, is punishable by the 7 & 8 Geo. 4.c. 29. § 21. as a 
misdemeanor, by transportation for seven years, imprison- 
ment, or fine, &e, See Larceny, False Personation, 

Triar sy Recorp, Is used where a matter of record is 
pleaded in any action, as a judgment, or the like; and the 
opposite party pleads nul ticl record, “ that there is no such 
matter of record existing.” Upon this issue is tendered, and 
joined in the following form: “ And this he prays may be 
inquired of by the record ; and the other doth the like.” And 
hereupon the party pleading the record has a day given him 
to bring it in; and proclamation is made at the rising of the 
court on that day, for him “ to bring forth the record by him 
in pleading alleged, or else he shall be condemned ;” and, on 
his failure, his antagonist shall have judgment to recover, by 
rule of the court, according to the circumstances of the case, 
The trial of this issue is merely by the record, on the principle 
already stated. 

Titles of nobility, as whether earl or no earl, baron or no 
baron, shall be tried by the king’s writ or patent only, which 
is matter of record. 6 Rep. 53, Also in case of an alien, 
whether alien, friend or enemy, shall be tried by the league 
or treaty between his sovereign and ours, for every league or 
treaty is of record. 9 Rep. 31. And, also, whether a manor 
be to be held in ancient demesne, or not, shall be tried by the 
record of doomsday in the king's exchequer. 3 Comm, c. 22. 

330. See Ancient Demesne, 

‘Thus, also, upon the plea of a former judgment recovered 
by the plaintiff against the defendant for the same cause of 
action; or of another action depending on the same cause; 
or of outlawry ; or of comperuit ad diem to a bail-bond; or 
ament; or, in short, of any other matter 
general replication is mul tiel record; upony 
i the parties join issue; and the truth or falsehood of 
such issue is deterinined by the party producing, or failing to 
produce, the record in question, on a day given him for that 
purpose. Sellon's Pract. c. 13. 

Where the record pleaded is the record of another court, 
the only way of producing it is by suing out a certiorari from 
the Court of Chancery, for the court where the record is to 
certify the record; and upon the return of the certiorari, but 
not till then, the record will be sent by mittimus to the court 
where it is to be produced: and thus a record of K, B. may 
be removed into C. B. contrary ta the general ru'e, that they 
are not removable out of that court. Cro, Car. 297; 2 















































































in that record is entered: and when and 


Saund. 344, 





Where records are pleaded, they must be shown; and one 
may not plead any record, if it be not in the same court where 
it remaineth, unless he show it under the great seal of Eng- 
land, if denied: acts of record must be specially pleaded. 
Bro. c. 20; Cro. Jac. 560; 5 Rep. 218; 10 Rep. 92; Style, 
22. Records are to be pleaded entire, and not part of them 
with an inter alia referring to the record; and so should a 
special verdict find a record, unless a judgment be pleaded, 
or the declaration is on a judgment in a superior court, when 
the plaintiff may say recuperavit generally ; but not in an in- 
ferior court, for there all the proceedings must be set forth 
particularly. Mich. 22 Car. B. R. 

Though writs are matter of record, they need not be so 
pleaded. 1 Salk.1; 1 Lev. 211. 

See further as to the form of the issue in a trial by record, 
Chitty or Stephen on Pleading. 

Recors or tme Rear. In the year 1800, in conse- 
quence of very extensive enquiries, and two Reports made by 
a select committee of the House of Commons, of Great 
Britain (printed by order of the House, 4th July, 1800, in one 
very large folio volume), that house presented an address to 
his majesty, requesting that he would be pleased to give direc- 
tions for the better preservation, arrangement, and more 
convenient use of the Public Records of the Kingdom, A 
commission was accordingly granted by his majesty, autho- 
ee several great officers of state, and learned members of 
the House of Commons and others, to carry into execution 
the several measures recommended in the Reports. In 1806 
a second commission was issued. The commissioners have 
proceeded from time to time in the business of the commis- 
sion: and have printed a collection of the Statutes of the 
Realm, and many useful indexes and other works of legal and 
historical importance. Their proceedings have been annually 
reported to his majesty in his privy council. Abstracts of 
these annual reports, and accounts of other proceedings of 
the commissioners, have been from time to time laid before 
parliament, and ordered to be printed. 

Much light will be thrown on the origin of parliaments by 
the publication of parliamentary writs and records in progress, 
under the direction of the above commissioners. Dugdale’s 
Collection of Writs is imperfect, and contains none of the 
returns to parliament which are highly important. Prynne's 
Parliamentary Writs are imperfect and ill arranged, and the 
Rolls of Parliament published under the record commission of 
1800, having been printed from transcripts in Lincoln’s Inn 
Library instead of from the originals, are full of inaccuracies 
and clerical errors; it was therefore determined to reprint 
them. The first volume of this great publication appeared 
in 1827, and embraces the writs of summons, writs for elec- 
tions to parliament and returns, and writs of expenses ; also 
the writs of military summons, and other valuable records 
during the reign of Edward I. The work is rendered useful 
and easy of reference by an abstract, alphabetical digest, and 
calendar; the writs are printed in the body in fac-simile with 
the abbreviations of the original. The body of the work is 
prefaced by a “ Chronological Abstract,” accurately stating 
the date and the particular description of each instrument in 
chronological order, and referring to the page in the body 
where it is to be found. Then follows a calendar “ of writs 
and returns,” arranged according to the alphabetical order, of 
the counties and boroughs sending members, showing the 
date and place of the parliament, and the names of the mem- 
bers. There is also an accurate alphabetical digest of the 
names of every individual named in the collection of records, 
stating succinctly in what capacity and at what date he appears 
on the records, and referring to the page in the body where 
the record naming him is to be found; and an index to this 
digest makes it easy of reference. When this elaborate work 
is complete, it will compose a body of valuable materials for 
historical and antiquarian deductions, arranged with great 
perspicuity and unwearied labour. 
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The commission still continues in force, but the num 
commissioners has been reduced. Valuable as its Jabot 
may have been they have been purchased at a very 
having already cost the country nearly 400,0007. 

A like commission is in force for Ireland. See 54 Geo. 
3. for vesting part of the King’s Inns Dublin, in 
majesty, as a repository for public records there. See al 
the 57 Geo. 3. c. 62. § 1. by which the records of ce 
offices abolished by that act are to be removed to this re 
tory; and the lord lieutenant is empowered to give directi 
for the safe custody, preservation, and arrangement 0 
records relating to Ireland. 

The system of records in Scotland is such as not only! 
preserve deeds, to give publicity to titles, and to the burt 
by which lands are adean but also to produce 
effects of an action, and to give a decree which may be 
foundation of process capable of attaching the person. 
estate of a debtor. See 49 Geo. 3. c. 42. for better regula 
the public records of Scotland: and 55 Geo. 8. c. 70. fo 
better regulating the formation and arrangement of 
judicial and other records in the court of session. $ 

RECORDARI FACIAS LOQUELAM, (frequent! 
breviated re-fa-lo.) A writ directed to the sheriff to 
a cause, depending in an inferior court, to the King's Bi 
or Common Pleas; and it is called a recordari, becs 
commands the sheriff to make a record of the plaint 
other proceedings in the county-court, and then to sendi 
the cause. F. N. B. 71; 2 Inst. $89, p 
This writ is in the nature of a certiorari: on which 
plaintiff may remove the plaint, from the county-court M 
out cause; but a defendant cannot remove it without € 
shown in the writ, as on a plea of freehold, &c. If theP 
is in another court, neither plaintiff nor defendant can 
it without cause, Wood's Inst. 572. -2 
If a plea is discontinued in the county, the plaintiff of 
fendant may remove the plaint into the Common 
King’s Bench by recordari, and it shall be good; ane 
plaintiff may declare on the same, and the court hold 
thereof. New Nat. Br. 158. 

The form of this writ in the register is, et recordi 
habeas, &c. But in a recordari to remove a record out 
court of ancient demesne, the writ shall say, /09 
processum, §c. And there is a writ to call a record, 
an higher court at Westminster, called recordo etp 
mittendis. Tab. Reg. Orig. By the usual writ 

is commanded, in his full court, to cause to be 
the plaint which is in'the said court between A. and B: 
and have that record before the justices at Westminster 
§c. under the seals, §c. And to the said parties ap 
same day, that they be then there to proceed in that pit 
be just, Sc. 

ECORDER, recordator.] A person whom the 
and other magistrates of any city or town corporate: 
jurisdiction, and the court of record within their P “a 
the king's grant, associate unto them for their better © 
in matters of justice, and proceedings according 
therefore he is generally a counsellor or other pers 
enced in the law. of 0 
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and also certifies and records the city- 
King Charles 11.; Co. Lit. 288. He is chosen My 
mayor and aldermen, and attends the business 
on any warning by the lord mayor, &e. 
Customs of London, London. 

















RECOVERY. 
Recurerario, from French wecowwrer, 


recuperar) 
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al sense, the obtaining any thing by judgment or trial 






ie recovery is an actual or real recovery of any thing, 
ieee thereof, by judgment; as if a man sue for any 
at other thing moveable or immoveable, and have a ver- 
A foin ‘gment for him. ; 
by hig ous. recovery was a certain form or course set down 
eine to n observed for the better assuring lands or tene- 
a4 rip the effect thereof was to discontinue and de: 
ea remainders, and reversions, and to bar the en- 
hes ae West. Symb. part 2. tit. Recoveries, § 1. 
Wn. cay stated under the title F e of Lands, by the 3 & 4 
and a gin i ftes and common recoveries have been abolished, 
in whieh par mode of proceeding substituted in those cases 
k Ra were formerly necessary, Many years must, 
jes will” pees before the learning connected ‘with reco- 
of th aie obsolete ; consequently the greater por- 
p ean eteh of the law upon the subject, given in the 
itions of this work, is still retained. 
Dower of suffering a common recovery was a privilege 
ly incident to an estate-tail, and could not be re- 
tute, or by condition, limitation, custom, recognizance, sta- 
in order eaat See 1 Burr. 84, But the tenant in tail, 
Mantin pag O° entitled to such privilege, must have been te- 
of the pri 
2 
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tion 










in possession, or he must have had the concurrence 
mene, Poe freeholder who claimed under the same settle- 
Tait, urr, 1072, See more fully, title Zail and Fee 
A true 


k p 
Pample—if T buy land of another with warranty, w! 


third person afterwards, by suit of law, reco 








Yecovery is as well of the value as of the thing; 
ich 












A 
mit COMMON reci 


äction, ej 
liec, m ei 


by 


‘overy was so far like a fine, that it was a 
werp tither actual or fictitious; and in it the lands 
wired against the tenant of the freehold; which re- 

ng a supposed adjudication of the right, bound all 


Vested a free and absolute fee simple in the re- 
and r 






form op eon, ecoveries have long been considered as mere 
alina] pring anes or common assurances, the theory and 
Comm ciPles of them being little regarded. See 1 Wils. 
S recoveries were invented by the ecclesiastics, to 
ay of Mortmain ; and afterwards encouraged 
nelly the courts of law, in 12 Edw. 4. in order to 
hee s fettered inheritances, and bar not only es- 
aae all remainders and reversions expectant 
whan sther, Mortmain, Tail and Fee Tail, $e. In 
Il ìs said under those titles, and title Fine of 
‘Owing will serve to develope the original prin- 
Very, imveyances; and see Cruise on Recoveries 
by solemn = 3 large sense, is a restitution to a former 
tained dudgment. At common law, judgments, whe- 
whe ora a real defence made by the tenant to the 
Chicane, Pronounced on his default or feint plea, had 
hence we bind the right of the land in question ; 
Of the 20k an opportunity of making use of 
Ce of other court to their own advantage, and to the 
Irogition, yor ce? who, though in some cases strangers to 
she, ere interested in the land for which it was 
os Whilgt gio? 429. 
mon recoveries were governed by the st 
afer Particular tenants, as tenant in dowe 
those who Possibility of issue extinct, and for li 
es Were oncad made leases for years, and those 
entitled to dower, often took advantage of 
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to recover them, thereby defeated the right of those in re- 
mainder or reversion, &c., which were inconveniences so 
great, that it was thought necessary to provide against them 
by positive laws. Thus the stat. Westm. 2. 13 Edw. 1. c. 3. 
made provision for him in reversion against the recoveries 
suffered either by the tenant in dower, by the curtesy, or in 
tail after possibility of issue extinct, or for life; and by the 
| fourth chapter of this statute, the wife was secured as to her 
dower ; and the statute of Gloucester, 6 Edw. 1. c.11; and 
7 Hen. 8. c. 4; 21 Hen. 8, c. 15. established the rights of 
termors, and enabled them to falsify such recoveries. See 
Co. Lit. 104; Kel. 109; F. N. B. 468: Plowd, 57; Doct, § 
Stud. 

But there was no express provision made by any statute to 
preserve the interest of the issue in tail, or of him in rever- 
sion, against a recovery suffered by the donee; yet it seems, 
that for two hundred years after the making the statute de 
donis, they were protected by that statute; therefore we find 
no express resolution, where such recovery was allowed to 
bar the issue in tail, or those in remainder or reversion, till 
the reigns of Edward IV. and Henry VIL. though in some 
cases the donee in tail was allowed to change the entail, and 
even to bar it. Seel Rol, Abr, 342; Co, Lit. 343; 10 Co. 
37; Plowd. 436; 2 Inst. 385; Co. Lit.874; 4 Leon, 132, 133. 

When these recoveries were established as a common con- 
veyance, and the best way of barring the issue in tail, and 
those in reversion or remainder, the tenant for life began to 
apply them once more to the prejudice of those who had the 
inheritance ; and though the former statutes gave those who 
had the inheritance a remedy, yet the provision made by 
them being tedious and expensive, it was thought proper to 
make the 32 Hen. 8. e. 31. which declared all such covinous 
recoveries against the particular tenants to be void, in re- 
spect to him in reversion or remainder; and though the 
judges very reasonably determined recoveries against that act 
to be not only void, but a forfeiture of the particular estate, 
because it was a manner of conveyance as much known at 
that time as a fine or feoffment, therefore, by parity of reason, 
ought to have the same operation, yet that statute did not 
fully answer the end for which it was made. Co. Lit, 356 a; 
1Co. 15; Vaugh. 51. 

For if A. had been tenant for life, and made a lease for 
years to B., and B. had made a feoffinent in fee, if the feoffee 
had suffered a recovery, and vouched the tenant for life, this 
was no void recovery within the statute, because A, the te- 
nant for life was not seised at the time of the recovery, for 
the feoflinent of the termor was a disseisin to A, and him in 
reversion; and the statute makes recoveries of tenants for 
life in possession only void against them to whom the reversion 
then belongs. 10 Co. 45a: Co, Lit, 362, y 

Yet where tenant for life bargained and sold his land in 
fee by indenture enrolled, and the bargainee suffered a re- 
covery, and vouched the bargainor, this was a void recovery, 
and a forfeiture within the 32 Hen, 8. e. 31; for though the 
bargain and sale was of the inheritance, yet it passed only 
an estate for life of the bargainor, which was the greatest es- 
tate he could lawfully pass, consequently the reversioner was 
not divested ; therefore the bargainee being a legal tenant for 
life in possession, the recovery against him, though with a 
voucher of the bargainor, was void within that act against 
him in reversion, whose reversion was not turned to a right, 
as in the former case of a disseisin, 1 Co. 15; 1 Leon. 123, 

But the former defect was cured by the 14 Eliz. c, 8. which 
repealed the said 32 Hen. 8. e. 31, and declared all recoveries 
(had by agreement of the parties, or by covin) against tenant 
for life, of any lands whereof he is so seised, or against any 
“other with voucher over of him, to'be void as against the re~: 
versioners and their heirs. 

These statutes made no provision for reversions or re- 
mainders expectant on estates tail; therefore, if there were 
tenant for | remainder in tail, remainder in fee; and te- 
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nant for life suffered a recovery, and vouched the remainder- 
man in tail, who vouched the common vouchee ; this was so 
far from being a void recovery within those statutes, that the 
reversion in fee was actually barred by it; for the intended 
recompense which the remainder-man in tail was to have 
against the common vouchee, was to go in succession, as the 
estate-tail would have done; and it could not be a covinous 
recovery within the act, because the remainder-man in tail 
joined in it, who might at any time have suffered such a re- 
covery to destroy the remainder in fee. 10 Co. 89 b, 45; Co. 
Lit. 362 a; 3 Co. 60b; Cro. Eliz, 562; Moor, 690; Cro, 
Eliz. 570. 

‘These common recoveries were no sooner allowed by the 
judges to bar estates-tail, but men began to improve them 
into a common way of conveyance, and to declare uses on 
them, as on fines and feoffinents. Hence it was, that the 
statutes which provided against any alienations or discontinu- 
ances of particular tenants, provided at the same time against 
their recoveries; thus the 11 Hen. 7. c. 20. declared all re- 
coveries as well as other discontinuances by fine or feoffment 
of women tenants in tail, of the gift of their husbands, or 
their ancestors, void; so a recovery against husband and wife 
of the inheritance of the wife, without any voucher, was 
declared to be void within the 32 Hen. 8. c. 28; though the 
statute said “ suffered or done by the husband,” for that like 
a feoffment by baron and feme, was in substance the act of 
the baron only, and so within the statute; but a common re- 
covery suffered by a feme covert, where her husband joined 
with ler: was good to bar her and her heirs. Doct. § Stud. 
54; Co. Lit, 326a; 8 Co.72; 10Co. 43; 2 Inst, 842; 2 Rol, 
Abr, 205. See Baron and Feme, and post, II. ; and Cruise 
on Ree. 











I. The Nature of a Common Recovery ; who might suffer it ; 

of what Things it might be suffered. 

IL, The Effects of a Recovery. 1. What Estates and In- 
terests might be barred. by a Common Recovery. 
2. Of single and double Voucher, and Tenant to the 
Præcipe. And 8, Of Deeds to lead or declare the 
Uses of a Recovery (or Fine). 

IIL. Of erroneous and void Recoveries ; who may avoid them, 
and by what Method; and of the Amendment of 
Errors in Recoveries; and sce Div. I. 

1. Iw order to explain the nature of a common recovery, 
Blackstone gave the following account of its progress: pre- 
mising that it was in the nature of an action at law, not im- 
mediately compromised like a fine, but carried on through 
every regular stage of proceeding. See 2 Comm. c. 21. 

Let us, in the first place, suppose one David Edwards were 
tenant of the frechold, and desirous to suffer a common re- 
covery in order to bar all entails, remainders, and reversions, 
and to convey the same in fee-simple to Francis Golding. 
To effect this, Golding was to bring an action against him for 
the lands ; and he accordingly sued out a writ, called a preecipe 
quod reddat, because those were its initial or most operative 
words, when the law proceedings were in Latin. In this 
writ the demandant, Golding, alleged that the defendant Ed- 
wards (here called the tenant) had no legal title to the land, 
but that he came into possession of it after one Hugh Hunt 
had turned the demandant out of it. The subsequent pro- 
ceedings were made up into a record or recovery roll, in which 
the writ and complaint of the demandant were first recited ; 
whereupon the tenant appeared and called upon one Jacob 
Morland, who was supposed, at the original purchase, to have 
warranted the title to the tenant; and thereupon he prayed 
that the said Jacob Morland might be called in to defend the 
title which he so warranted. This was called the voucher, 
vocatio, or calling of Jacob Morland to warranty; and Mor- 
Jand was called the vouchee. Upon this, Jacob Morland, the 
youchee, appeared, was impleaded, and defended the title, 
Whereupon Golding, the demandant, desired leave of the 



















RECOVERY, I. 


court to imparl, or confer with the vouchee in private, 
was (as usual) allowed him; and soon afterwards the d 
mandant, Golding, returned to court, but Morland, th 
vouchee, disappeared or made default. Whereupon judg 
ment was given for the demandant Golding, then called the 
recoverer, to recover the lands in question against the tenal 
Edwards, who was then the recoveree; and Edwards M 
judgment to recover of Jacob Morland lands of equal value, i 
recompense for the lands so warranted by him, and lost b 
his default, which was agreeable to the ancient doctrin' 
warranty. See that title. This was called the recom] 

or recovery in value, But Jacob Morland having no lands 
his own, being usually the cryer of the court (who, ff 
being frequently thus vouched, was called the common vouel 
it is plain that Edwards had only a nominal recompense 
the lands so recovered against him by Golding ; which | 
were now absolutely vested in the said recoverer by 
ment of law ; and seisin thereof was delivered by the 
of the county. So that this collusive recovery ope! 
merely in the nature of a conveyance in fee simple, 
Edwards the tenant in tail, to Golding the purchaser. 

The recovery here described was with a single voud 
only; but sometimes it was with double, treble, or fi 
voucher, as the exigency of the case required. And in 
it was usual always to have a recovery with double vout 
at the least, by first conveying an estate of freehold toi 
indifferent person against whom the pracipe was broug 
and then he vouched the tenant in tail, who vouched 
the common vouchee. For if a recovery were had imiy 
diately against tenant in tail, it barred only such estate ín 
premises of which he was then actually seised ; whereas 
the recovery were had against another person, and the ten 
in tail were vouched, it barred every latent right and intei 
which he might have in the lands recovered. Bro. Abt 
Taile, 82; Pla. 8. If Edwards therefore were tenat 
the freehold in possession, and John Barker tenant int 
remainder, there Edwards first vouched Barker, an 

Barker vouched Jacob Morland the common vouchees, 5 
was always the last person vouched, and always made deris 
whereby the demandant Golding recovered the land agis 
the tenant Edwards, and Edwards recovered a recom’, 

of equal value against Barker, the first vouchee, Wh? 
sei the like against Morland, the common youchees! 
whom such ideal recovery in value was always ulitin 
awarded. See post, I. 

‘This supposed recompense in value was the reason W 
issue in tail is held to be barred by a common Te 
For, if the recoverce should obtain a recompense in 
from the common vouchee, (which there was a possibi 
contemplation of law, though a very improbable one 
doing,) these lands would supply the place of those i 
vered from him by collusion, and would descend oa 
i Doct. and Stud. b. 1. Dial. 26, T! dl 
held with equal force as to most remaindermen er 
sioners, to whom the possibility remained and reve 
full recompense for the realty which they were 
entitled to ; but it would not always hold ; and the “ai 
judges were even astuti in inventing other reasons tO i 
the authority of recoveries. And, in particulary pe 
that though the estate-tail was gone from the rec cil 
it was not destroyed, but only transferred; an 
sisted, and would ever continue to subsist, (bY 
of law,) in the recoverer, his heirs, and assign 
estate-tail so continued to subsist for ever, the ra 
reversions, expectant on the determination of sue 
could never take place. 2 Comm. c. 21. 

To such awkward shifts, such subtle refin 
strange reasoning, remarks the learned comma 
our ancestors obliged to have recourse, ‘The desi 
better of that stubhorn statute De donis, T certainly 
which these contrivances were set on foot was 
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able, the unriveting the fetters of estates-tail, 
Courts of justice, however, 
treating the subject : 
No other li; 
which 


Was thi 


Our modern 
adopted a more manly way of 
by considering common recoveries in 
ight than as the formal mode of conveyance by 
tenant in tail is enabled to aliene his lands. And it 
lerefore avowed by the judges, that the true reason of 
aes, recoveries being bars was not the recompense in 
S though that was the foundation of almost all the 
veyan ents on the subject, but that they were common con- 
corencts See 2 Lev. 28; Pig. Rec. 14; Vin. Abr. Re- 
Rua, (A.) 5 Plond. 514; Bac. Law Tr, 149; Com. Dig. 
es (B. 27.) 
4 nfants were not capable of suffering common recoveries 
infant gant Of their want of understanding; although, if an 
he mn ere permitted to suffer a common recovery in person, 
havererat® it the case of a fine, and for the same reason, 
pect ered it during his minority, which must be tried by 
him rot, OF the judges, otherwise the recovery would bind 
ven ever afterwards, But if an infant suffered a common 
it at god? În which he appeared by attorney, he might reverse 
trieg 1 time after he attained his full age; as it might be 
a jury whether he was an infant or not when he 
cy ble ct attorney, and which by law an infant is not 
t wag performing, Cruise on Rec, 
boung as formerly doubted whether a common recovery 
Practice apat who appeared by his guardian; and the 
mon (Herefore was, when an infant intended to suffer a 
the kin recovery, that he and his guardian should petition 
Of the co, grant letters under the privy seal to the udges 
“ourt of C, B, directing them to permit such infant to 
Judges pg CO¥ery + but it was still in the discretion of the 
Gn Permit the infant to suffer it or not, according to 
ination Nees of his case; and if the judges, upon ex- 
geons t aan it necessary, or that it would be advan- 
adimi ie infant that he should suffer a recovery, they 
Wear ay ie Persons of known integrity and fortune to 
in court Hs guardians, and to suffer a recovery for him 
Beal, Were ut these sort of recoveries, suffered by privy 
Universali afterwards disused, and p acts of parliament 
Tecor 2 Substituted in their stead. Cruise on Recoveries. 
t0 bar hen, 122, 28 Well as a fine, by a feme-covert, was good 
t Of egye cause the preecipe in the recovery answered the 
i amin enant in the fine to bring her into court, where 
OW that ‘ripen of the judges destroyed the presumption of 
then it ya 3 Was done by the coercion of her husband, for 
Ma; 9 a presumed they would have refused her. 10 Co. 
Whene oi Abr. 895, 
Cp, oever a 
Vattel epee 
i saa ts to her consent. And where a warrant of 
12 writ of acknowledged before commissioners appointed 
“shang ad dedimus potestatem de attornato faciendo, by a 
a tile of we the commissioners were positively directed 
fe, separa fourt (Hil. Term, 14 Geo. 3.) to examine the 
icon Voluntary Y and apart from her husband, as to her free 
Nise Y consent to the suffering such recovery. 

















fer a common recovery, for if he did, 
her tenant or vouchee; and in both 
Alay, a st have counted against him, which the 
aw. Pig. 74; Plomd, 244. 

re disiet d Keneally all persons of nonsane me- 

fabled from suffering common recoveries, as 
a coma g fines; though, if an idiot or lunatic 
tana ght could on recovery, and appeared in person, no 

He But ip eeerwards be made that he was an idiot or 
Aeren would is “ppeared by attorney, it seems that such 











at infa}? Admitted upon the same principle that an 
a inf i : 
ti oney, aopo? Might have been made against a warrant 
tring ° acknow, di s 
à edged by an infant, for the purpose of 


Yo Co * sat A 
mut, Ommon recovery, since the fact of idiocy might 


husband and wife appeared in the court of | 
“common recovery, the wife was always pri- | 
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have been tried by a jury with as much propriety as the fact. 
of infancy, Cruise on Ree. 

Although no averment of idiocy or lunacy can be made 
against a recovery, where the parties appear in person, yet 
evidence of weakness of understanding has been admitted on 
a trial in ejectment, to invalidate a deed to make a tenant to 
the praccipe for suffering a recovery, and the recovery has 
in that manner been set aside. Cruise on Rec. See further 
Fine of Lands, IV.; Idiots and Lunatics, V. 

By the 47 Geo. 8. st. 2. c. 8. every person (femes-covert 
being solely and secretly examined by the lord of the manor 
or his steward,) might appoint an attorney for the purpose 
of surrendering any copyhold premises of which a recovery 
was to be suffered to the use of any person to make him te~ 
nant to the plaint, and appoint any person to appear as 
vouchee, and to do any acts requisite for perfecting any such 
recovery, and direct the demandant in such recovery to sur- 
render the tenements recovered, &c. 

By the 59 Geo. 3, c. 80, all persons (feme-coverts being 
examined separately,) might appoint attornies to appear for 
them as tenants to the plaint or writ, or as vouchee or 
vouchees for perfecting common recoveries of such lands, 
holden in ancient demesne, as were not held by copy of court 
roll. 

As to persons restrained by statute from suffering common 
recoveries, see ante, the introduction to the present title. 

Ifa man were seised of a reputed manor, which really was 
no manor, and he suffered a common recovery of this by the 
name of a manor, this was a good recovery of the lands which 
constituted the reputed manor, though strictly speaking there 
was no manor recovered ; because the law supported this, as 
all other conveyances, according to the intention of the parties; 
for it would have been severe to vacate the conveyance when 
the purchaser recovered them by the assent of the vendor 
under such a denomination. 2 Roll. Abr. 896; 6 Co. 64; 2 
Roll. Rep. 67; 2 Vent. 82, S.P. See Cro. Eliz. 524, 707; 
and 1 Keb. 591, 691, cont. 

So, if a recovery were suffered of a manor with its appur- 
tenances, lands which had been reputed parcel of the manor 
should pass; for it was but equitable, quod voluntas Domini 
volentis, rem suam in alium transferre rata habeatur; and 
though the recovery did not mention the lands reputed parcel 
of the manor, but only the manor itself, yet that was supplied 
by the indenture, which was of the manor, and all lands re- 
puted parcel thereof, and though occupied together but two 
years. 1 Sid, 190; 1 Lev, 27; 1 Keb. 591, 691; 2 Mod. 
35. 

If a man having a third part of a manor suffered a recovery 
of a moiety, this was good to pass his interest in the third 
art ; for where the words of a conveyance (which a recovery 
is agreed to be) contained more than the grantor can convey, 
it would be an unreasonable interpretation to make this void 
and entirely useless, when they were sufficient to convey so 
much as he might lawfully pass; so if the res had been 
in this case of the third part of the manor, by the name of 
the moiety, part and purparty of the manor, this had been 
good for the whole third part, and not only for a moicty of 
the third. Cro. Car. 109, 110. is 

The principal use of a recovery was to enable a tenant in 
tail to bar not only his estate tail, but also all remainders, 
reversions, conditions, collateral limitations, and charges not 
prior to the estate, and to acquire or pass a fee simple in an 
estate commensurate with the estate of the settlor; but a 
reversion vested in the crown could not, as generally under- 
stood, be barred by a recovery. ú 

A recovery produced other effects, viz. it operated by cs- 
toppel, when suffered without a proper tenant to the pracipe, 
or by persons having contingent or expectant, or other rights 
or interests, or by expectant heirs, and in some other cases, 
so as to conclude the parties suffering it, and all persons 
claiming under them, except issue in tail; it operated as a 
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confirmation of all prior estates or charges made by the tenant 
in tail who suffered it; it released or extinguished rights, 
interests, and powers; it destroyed or extinguished contin- 
gent remainders and executory interests; it worked a dis- 





continuance to the issue in tail, if not duly suffered by 


tenant in tail; it revoked devises; it created a forfeiture in 


many cases where suffered by a tenant for life, or by persons 


not having the freehold. 

‘A common recovery in the Common Pleas of copyhold 
lands, would not pass them; though it was said if lands were 
customary frecholds, and passed by surrender in a borough 


court, a recovery in C. B. of such lands would be good. | But the nicety, thought by 
For the method of | requisite in conveying the 


1 Atk, 474; but'see contra, 2 Ves. 603. 
suffering recoveries of copyholds, see Pig. 100; Bac. Abr. 
Copyhold, (C). 


ecovery might have been suffered of a trust-estate by | 


cestui que trust, as effectually as of a legal estate. 1 P. Wms. 
91; 9 Mod. 143; Fearne. 
See further, of what things a recovery might have been 


suffered, Vin. Abr. Recovery, (S); Wils. 283; Pig. 97. 


Il. 1, Tne force and effect of common recoveries may 
appear, from what has been said, to have been an absolute 
bar not only of all estates tail, but of remainders and rever- 
sions expectant on the determination of such estates. So 
that a tenant in tail might, by this method of assurance, con- 
vey the lands held in tail to the recoveror, his heirs and 
assigns, absolutely free and discharged of all conditions and 
limitations in tail, and of all remainders, reversions, charges, 
and incumbrances dependent upon it. But, though a com- 
mon recovery barred a contingent remainder, by destroying 
the particular precedent estate which supported it, yet it did 
not bar a springing use, nor an executory devise. Pig. 127. 
And it was a rule that an executory devise could not be pre- 
vented or destroyed by any alteration whatsoever in the estate 
out of which, or after which, it was limited. Fearne, 3d edit. 
306. See Executory Devise, Perpetuity. If the remainder 
were in abeyance, a common recovery would bar it. 6 Co. 42a, 
A term limited to commence on failure of issue, might also 
be barred by a recovery. 1 Lev. 35, Soa Vee appendant, 
or in gross, was barrable by a recovery. Pig. 185. But a 
recovery would not bar a mortgage, because that was to be 
considered as a charge upon the estate, and could not be de- 
feated. 2 Atk, 591. Tenant in tail mortgaged for years, 
and died without suffering a recovery, the mortgage was held 
not good; but if he had suffered a recovery afterwards, it 
would have let in the mortgage. 1 Wils. 276. As to the 
operation of recovery in general, by letting in all the preced- 
ing incumbrances, and rendering valid all the preceding acts 
of tenant in tail, see Pig. 120; Cruise on Rec. 159. And as 
to the mode formerly adopted of guarding against a recovery’s 
letting in the incumbrances of the remainder-man, see 1 Jnst. 
203, b. inn. 

By the 34 & 35 Hen. 8. c. 20. no recovery had against 
tenant in tail of the king’s gift, whereof the remainder or 
reversion is in the king, should bar such estate tail, or the 
remainder or reversion of the crown. See Tail and Fee- 
taii. And by the 11 Hen, 7. c. 20, no woman, after her 
husband’s death, should suffer a recovery of lands settled on 
her by her husband; or settled on her husband and her by 
any of his ancestors. And by the 14 Eliz. c. 8. no tenant 
for life of any sort could suffer a recovery so as to bind them 
in remainder or reversion.’ For which reason, if there were 
tenant for life, with remainder in tail, and other remainders 
over, and the tenant for life were desirous to suffer a valid 
recovery, either he, or the tenant to the precipe by him made, 
must have vouched the remainder-man in tail, otherwise the 
recovery was void; but if he did vouch such remainder-man, 
and he appeared and vouched the common vouchee, it was 
then good; for if a man were vouched and appeared, and 
suffered the recovery to be had against the tenant to the 
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preecipe, it was as effectual to bar the estate tail as if he him 
self were the recoveree, Salk. 571. 
In all recoveries it was necessary that the recoveree or ti 
nant to the præcipe as he was usually called, should be actuall 
seised of the treehold, else the recovery was void. Pigot, 2! 
6 T. R. 708. For all actions to recover the seisin of la 
must be brought against the actual tenant of the freeho 
else the suit will lose its effect; since the freehold cannot be 
recovered of him who has it not, And, though these ret 
veries were in themselves fabulous and fictitious, yet it 
necessary that there be actores fabule, properly qualifi 
4 some modern practitioners to D 
legal freehold, in order to make 
| good tenant to the precipe, was removed by the provision’ & 
| the 14 Geo. 2. c. 20. which enacted, with a retrospect an 
conformity to the ancient rule of law, that, though the M 
| freehold were vested in lessees (for life), yet those who 
entitled to the next freehold estate in remainder or reversió 
| might make a good tenant to the pracipe;—that, though t 
| deed or fine which created such tenant were subsequent 
the judgment of recovery, yet if it were in the same term, ®4 
recovery should be valid in law; and that, though the re 
very itself did not appear to be entered, or were not regular 
entered on record, yet the deed to make a tenant to 
preecipe, and declare the uses of the recovery, should, after 
possession of twenty years, be sufficient evidence on be? 
of a purchaser for valuable consideration that such reco’ 
was duly suffered, 2 Comm. c. 21. And by this act # 
common recoveries should, after twenty years from the 0 
of suffering them, be deemed valid, if it appeared on the 
of such recovery that there was a tenant to the writ; 
the persons joining in such recovery had sufficient estate 
power to suffer the same; notwithstanding the deed or deeh 
for making the tenant to the precipe should be lost, OM 
appear. For the operation of this statute see 1 Burr- 
2 Burr. 1074, 
Under a devise of land to a trustee and his heirs, Oui 
the rents and profits to pay an annuity to the testator’ 
and the overplus to his nephews, and after his wife's deat i 
the use of his nephews, and the survivor for their } 
remainder to the use of the trustee to preserve conting 
uses and estates during their lives; and after their dec® 
in trust for the heirs male of the body and bodies of the! 
phews ; and in default of such issue, then to the use 
ther in fee; the Court of King’s Bench held, that 
limitation in trust for the heirs male of the nephews 
executed by the statute, and therefore united with the P 
use executed in them for life; and that a recovery *! the 
of the whole estate by the survivor of the nephews after ii 
death of the other nephew without issue, and after the © 
of his own issue, barred the entail, and defeated the 
sequent limitation in fee. 11 Last, 877. to 
In consequence of its being required that the tenant 
pracipe should have the freehold, great difficulties Wen 
quently thrown in the way of barring entails, and occas 
serious mischiefs arose. ‘So long as the freehold rem! a 
the tenant for life, or if there were no tenant for wast 
tenant in tail, who was to suffer the recovery, there ws io 
difficulty. But it often happened that the freehold 
trustee, or had been aliened by the tenant for life or te 
| tail, and the person in whom it was vested cou! 
traced, or refused to concur in making the tenant; $% 
it was a question of construction whether the free 
| vested in trustees. If, under the impression n 
not the freehold, they were not made to join m A 
ance to the tenant, the recovery was void. Notun pè 
from omitting to investigate the title when a recovery sg i 
be suffered, or from some other cause, it was not Ji 
the freehold was not in a trustee, or that it er 
and from ignorance of this circumstance the t 
void. "These mischiefs could only be remedied by ° 










































































































































RECOVERY, II. 2. 


the concurrence of the person in whom the freehold was 
“ted, and suffering a new recovery. If a recovery was 
for want of a proper tenant to the præcipe, and the de- 

w t was not discovered in the lifetime of the tenant in tail 
'o suffered it, the evil was incurable, and the estate was lost 
oo claiming under the recovery. See 1 Prest. on 

mp hen a tenant in tail in remainder was desirous of suffer- 
ean aeeorerys he was at the mercy of the person having the 
ei. who had it in his power to withhold his assent. 
Person pere instances of this power being abused, and of the 
a con {e ning the frechold extorting from the remainder-man 
ra eration for his concurrence. _ This sometimes oc- 
life, sA when the freehold continued in the first tenant for 
dopey? Might or might not be connected with the remain- 
man; but it more frequently occurred when the freehold 

ed in an alienee, who was generally a stranger. 
Were cases in which great skill and caution were re- 
ve po Making the tenant to the præcipe, in order to pre- 
have wrens, rights, and interests, which might otherwise 
leg yi prejudiced or extinguished, as the following exam- 
If a tenant for life conveyed to a tenant to 

to enable a remainder-man ïn tail to suffer a 
A he would, without caution, extinguish the powers 
to his estate for life, and let in upon his own estate 
ado; rances of the remainder-man, The expedients 
artificial vevent this mischief were extremely subtle and 
tingen Mi Yy similar expedients a tenant for life, with a con- 
might p enainder in tail either to himself or his children, 


Ssist_ a remote remainder-man in tail in suffering a 


Was vest 
here 
Wisite 





Meumb; 
ted to 





Teeoy, 

ery wi ~ ~ A 3 
Person p, vithout destroying the contingent remainder, If a 
a contin OS either an estate tail or an estate for life, with 
Wen gy Bent remainder to his children, (but as not unfre- 


ng yaPpened, it wa 
ghis supposed 

ta’ Wished to prevent the forfeiture of his supposed 
“and the destruction of the contingent remainder, a 


doubtful which,) was desirous of 









u 
eoutedy Where the lands lay, and he returned that he had 


© ut this was a false return, for the writ was 
see there the and seisin was never in fact delivered, So 
ve Sains law required that the demandant should 
aa "covered tie, actual tenant of the freehold, when he 
waon, hame {he lands, it failed in the final object of the 
toS t0 comme? that of giving him possession. ‘hus the suit 
id with eee With all the formalities of a real action, but 
dispensing with the only object of those forma- 

to give to the demandant the lands sued for. 
‘port of the Real Property Commissioners, 20— 











obeas OF the single and double voucher, it has 
hing ouge that the tenant who lost the land had, 
e, whi Tecompence in value adjudged against 
ch, ‘Vered We ti to go in the same succession as the 
tail act Was su k have done: now a recovery with single 
fet ehane to (ent bar an estate-tail, where the tenant in 
Forcein OF the pte Precipe, and seised of the lands in tail at 
kei value irr Ccipe brought against him; for the recom- 
When ave followed the descent of the land which 
that 


Aot rein Up 










ti'e recovery; but because a single voucher 
estate which the tenant was seised of at the 
= ONN he tenant was seised of at the 
for ip und nehe brought, and not any right which he had, 
Such tenaa saty to admit the use of a double voucher ; 
Wail discontinued the tail, and took back 
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an estate, or disseised the discontinuee, a recovery against him 
with a voucher over could not bar the estate-tail; for the 
recompence came in lieu of the land recovered, which was the 
defeasible estate, consequently the issue had nothing in value 
for the estate-tail, without which he could not be barred. Bro. 
tit. Recovery. Yelv. 51; 3 Co. 5; Moor, 256, 

But if in that case tenant in tail after disseisin had, either 
by fine or release made a tenant to the precipe, and came 
in himself as vouchee, and then vouched over the common 
vouchee; such double voucher had been sufficient to bar the 
tenant in tail, and his heirs, of every estate of which he was 
at any time seised; for when the tenant in tail came in as 
vouchee, it was presumed he would, and he had an opportunity 
to set up every title he had, to defeat the demandant; and 
since what he offered was not sufficient to bar the demandant, 
the court took it for granted he had no other title than what 
he set up, therefore would give him but one recompence for 
all. 3 Co. 6, b; Plowd. 8; Cro. Eliz. 562; Poph. 100; 
Moor, 365; Hob. 268. 

Thus we see how estates-tail were barred by recoveries, 
and the uses of the single and double voucher; and in that 
respect the operation of a recovery was correspondent to that 
of a fine, for they were but different ways of transferring 
estates-tail for security of purchasers; but the operation of 
a fine differed from a recovery in respect to strangers who 
had reversions or remainders expectant on estates-tail; for a 
fine did not bar them, unless they omitted to make their claim 
within five years after the estate-tail was spent, and their re- 
version or remainder becomes executed; but a recovery 
reached them immediately, and at the same time barred the 
estate-tail and all reversions and remainders on account of the 
supposed and imaginary recompence. Co. Lit. 372, a; 2 
Roll. Abr. 396; Moor, 156; Bro, tit. Recovery, 28, 55. 

And as a common recovery suffered by tenant in tail barred 
all reversions and remainders expectant, so it avoided all 
charges, leases, and incumbrances made by those in reversion 
or remainder, and the recoveror should enjoy the land, free 
from any charge, for ever; as where he in remainder on an 
estate-tail, granted a rent-charge, and the tenant in tail suf 
fered a recovery; it was adjudged, that the grantee could 
not distrain the recoveror; for since the rent was only at the 
first good, because of the possibility of the grantor’s re- 
mainder coming in possession, when that possibility ceases, 
by the recovery of tenant in tail, such grant must then become 
void. Moor, 158; Cro. Eliz. 718; 1 Co. 62; 2 Roll. Abr. 
896; Moor, 154; 4 Leon, 150, §c.; Poph. 5,6. See ante, II. 

‘Tenant to the præcipe might have been either by fine, feof- 
ment, lease and release, or by bargain and sale enrolled. 
Wils. 281. See further, Vin. Abr. Recovery (U.) ; Com. Dig. 
Recovery, (B. 3.): Pig. 65,72. As to the doctrine of tenant 
to the præcipe by disscisin, see 1 Burr. 60; 2 Burr. 1065. 
Tenant to the præcipe made by fine, recovery suffered, fine 
reversed; yet held a good recovery, for there was a tenant 
at the time, 2 Salk, 568. For if the person against whom 
the preecipe was brought, were, at the time when the praecipe 
was sued, or at any time before judgment, actual tenant of 
the freehold, it was immaterial what became of it afterwards. 
1 Inst. 203 b. in n. y p 

‘Though there was no tenant to the præcipe, the recovery was 
good against the party who suffered it, by way of estoppel ; 
though not against remainder-men or strangers. 10 Mod. 45. 
And though the tenant for life kept the possession, yet the 
recovery would be good. Pig. 41. And a surrender by 
tenant for life should be presumed on a recovery of 40 years’ 
standing. 2 Stra, 1129, 1267; see 2 Burr. 1069, 

Tt was no objection to a recovery with double voucher, that 
the tenant jointly vouched the tenant for life and remainder- 
man in tail, who vouched over the common vouchce. 2 
Taunton, 59. 

In a recovery, if the acknowledgment of the vouchee was 
taken abroad, a notarial certificate made to authenticate the 
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affidavit of the commissioners, must have distinctly stated 
that the affidavit was sworn. 2 Taunton, 205. 

8. If fines or recoveries were levied or suffered without 
any good consideration, and without any uses declared, they, 
like other conveyances, enured only to the use of him who 
levied or suffered them. Dyer, 18. And if a consideration 
appeared, yet as the most usual fine, “ sur cognizance de droit 
come ceo, &c.” conveyed an absolute estate, without any limit- 
ations, to the cognizee: (see Fine,) and as common recoveries 
did the same to the recoveror; these assurances could not be 
made to answer the purpose of family settlements, (wherein a 
variety of uses aol designations is very often expedient,) 
unless their force and effect were submitted to the direction 
of other more complicated deeds, wherein particular uses can 
be more particularly expressed. | The fine or recovery itself, 
like a power once gained in mechanics, might be applied and 
directed to give E to an infinite variety of movements, 
in the vast and intricate machine of a voluminous family 
settlement, And, if these deeds were made previous to the 
fine or recovery, they are called deeds to lead the uses; if 
subsequent, deeds to declare. As, if A. tenant in tail, with 
reversion to himself in fee, would settle his estate on B, for 
life, remainder to C., in tail, remainder to D. in fee; this was 
what, by law, he had no power of doing effectually, while his 
own estate-tail was in being, He therefore usually, after 
making the settlement proposed, covenanted to levy a fine, 
(or, if there were any intermediate remainders, to suffer a 
recovery,) to E., and directed that the same should enure to 
the uses in such settlement mentioned, This was a deed to 
Jead the uses of the fine or recovery ; and the fine when levied, 
or recovery when suffered, enured to the uses so specified, 
and no other. For though E. the cognizee or recoveror, had 
a fee-simple vested in himself by the fine or recovery; yet, 
Dy the operation of this deed, he became a mere instrument 
or conduit-pipe, seised only to the use of B., C. and D. in 
successive order: which use was executed immediately by 
force of the statute of uses. Or, if a fine or recovery were 
had without any previous settlement, and a deed were after- 
wards made between the parties declaring the uses to which 
the same should be applied, this would be equally good, as if 
it had been expressly levied or suffered in consequence of a 
deed directing its operation to those particular uses, For by 
the 4 & 5 Ann. e. 16. indentures to aara the uses of fines 
and recoveries, made after the fines and recoveries had and 
suffered, were good and effectual in law, and the fine and 








recovery should enure to such uses, and be esteemed to be | 


only in trust; notwithstanding any doubts that had arisen on 
the statute of frauds, 29 Car, 2. c. 3. to the contrary, See 


2 Comm. c. 21. and the appendix in that volume; and post, | 


tit. Uses, 


IIT. Tar judgment obtained in a common recovery being a 
matter of record, and similar in almost every respect to a 
judgment in an adversary suit, can only be reversed by a writ 
of error: but no person has a right to bring such writ of 
error, unless he has an immediate interest in the lands whereof 
the recovery was suffered; though the right of bringing such 
writ is not forfeited to the crown on an attainder for high 
treason, Cruise on Rec. 

‘As a common recovery can only be reversed by writ of 
error, or some proceeding of a similar nature, to which none 
are entitled, but those who have an immediate interest in the 
lands, the law allows all strangers, whose interests are affected 
by a recovery, to falsify it, by action, entry, or plea. Thus, 
where a recovery has been suffered by tenant in tail, although 
issue in tail cannot enter, because the recovery operates as 
continuance, yet he may bring his action; and if the 
recovery is pleaded against him, he may falsify by pleading 
matter to avoid it; but in cases of this kind he is restrained, 
in the same manner as in a writ of error, from pleading any 
thing contrary to the record. Cruise on Rec. cites Booth, 7, 
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As to the remedies for termors affected by recoveries, 
ante, the introduction to this title. 
A recovery ought not to be reversed unless writs of sei 
„facias are issued against the terre-tenants and the heir: b 
cause the errors in a recovery ought not to be examined unti 
all the parties interested in supporting it be before the cow 
but this circumstance is discretionary, and not stricti jw 
3 Mod. 119, 274; Holt, 614. f 
Nothing can be assigned for error in a common recor 
which contradicts the record; and therefore no incapat at 
a vouchee can be assigned for error, where he appear 
person: but if a vouchee appears by attorney, an aver! 
may then be made, either that such vouchee died before 
day on which judgment was given; or that he labo 
under some personal disability, which rendered him incapab 
of suffering a recovery. See 1 Wils. 42; 4 Rep. Ti 
Eliz. 739. and ante, 1. 
By the 23 Eliz. c. 8. no recovery (fine, &c.) shall be f 
versed for false or incongruous Latin, rasure, interlining, M 
entering of a warrant of attorney, or not returning Ol 
sheriff, or other want of form in words, and not in mat 
substance, And by the 10 & 11 Wm, 3. c. 14. no recovel 
(fine, or judgment in a real action, &c.) shall be reverset 
avoided, for any error or defect therein, unless the writ 
error, or suit for reversing such recovery, &c, be brought al 
prosecuted with effect within twenty years after such reco’ 
snffered, &e. Saving the right of infants, femes covert, 
so as they bring their writ of error within five years after 
disabilities removed. By this latter statute, a writ of e 
must be brought within twenty years after the recovery 
been suffered, and not within twenty years after the title d 
accrued. Cruise on Rec. 
Recoveries are in certain cases permitted to be amendi 
order to avoid their being reversed, on a point of form 4” 
But the court of C. P. will not grant leave to amene 
affidavit only: it must appear on the face of the dee 
lead the uses, that there is sufficient ground for an aop 
ment; and that all parties interested assent at the time 0 
amendment. See 1 H. Blackst, 73; 1 Bos. § Pul, 191 
Bos. & Pul, 560, 578, 580, n. 455; 3 Bos. & Pul. 30A 
New Rep. C. P. 431; 6 Taunton, 73, 145, 171. 
‘The court will not amend a warrant of attorney, Wh 
the deed of the party. 6 Taunton, 373, 652, But W 
vouchee’s warrant of attorney omitted to express in the 
thereof against whom the plea of land was, but it APP 
who the defendant was, by the præcipe engrossed at the 
of the warrant, the court held that the authority must 1 
the plea described by the præcipe, and permitted the rë 
to pass. Id. 373. 
See 3 & 4 Wm. 4. c. 74, post, as to the cases in 
coveries are now valid without amendment. i 
Where a recovery is suffered of lands held in A 
demesne, it must be reversed by writ of deceit. See 
Demesne, 
And for the provisions of the 3 & 4 Wm. 4. & 
respect to recoveries suffered in the Common Pleas 
in ancient demesne, see Fine of Lands, VIL 
A common recovery suffered in a copyhold cow 
be reversed by petition to the lord, in the nature of A g 
false judgment. But it seems that the lord of a mano 
, bound to allow of any proceedings © 
petition, See Show. P. C. 67; 1 Vern. 367. rouito 
A common recovery may also be invalidated, ¢! 
by evidence on a trial in ejectment. by 
HE E S contin, resovery. can, OUMA y 
Court of Common Pleas in the first instance, 2%) qmbl 
judges of the two other courts in the Exchequer Piens 
‘upon a writ of error from the Court of Common pidat 
Error), yet the Court of Chancery can in fact N ab 
common recovery, where it appears to have bese too 
fraud or imposition, by compelling the recover 
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o estate to the person who is entitled in equity to have it, 


ne a declaring the recoveror to be a trustee for such person. 
comma, tt of equity will also restrain the operation of a 
Mon recovery to those purposes for which it was in- 


ter H $ * 
ded, and will not allow it to have a more extensive 
effect, g 


Lands, V1 
Tt has been already observed (see ante, I.), that a recovery 
he maa, Dy an infant in person shall not bind; but though 
but by, avoid it, yet it cannot be done by any entry in pais, 
the jaye of error, and this too during his minority ; for 
by an ment of the court being on record, must be set aside 
rs i of equal notoriety; but an infant may avoid a re- 

Y by writ of error, as well where he comes in as vouchee, 

he is tenant to the precipe; for though (strictly 
8) the recovery is not against him where he is not te- 
ase the preecipe, yet for the greater security of the pur- 
double and to strengthen the recovery by the use of the 
land in Toucher, the person who really has the right to the 
over pacMAnd, comes in as vouchee ; and then, by vouching 
itleg, S COMMON vouchee, has one recompense for all his 
the Tango wseauently, if he be the person who really loses 
Where Ba € ought in reason to reverse the recovery, as well 
comes in as vouchee, as where he is seised of the 

is tenant to the præcipe. 1 Roll. Abr. 742; 1 Lev. 


Paat in tail within age has come in as vouelice by at- 
or ott common recovery, he in remainder may assign 

and whe *ror, for he is party in interest to the recovery ; 
but regan’ & man’s interest is bound by another's act, it is 
sonable he should be allowed to free himself from the 


$ DY taking advantage of any error in it, 1 Rol, Abr. 
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n nt, signify the same with ad defendend, ; for ad 
n A to follow and attend the business and suit of the 
likewise Wil the guardian being assigned to do that, must 

defonse been assigned to take care of or take upon him 
ce of the infant’s suit, 2 Saund. 94, 95; 1 Mod. 
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the org Verse a recovery, the errors assigned were, 
of entry was brought of an advowson of a 
a rent issuing out of the rectory, which was 
therefore the writ vicious; but this was dis- 
We the advowson and rectory are different 
who has the advowson has only the right of 
teh ght he who has the rectory has the profits of 
be no jit OF which the rent issues ; consequently ther 
dvowso, Petition in this case, because by the demand of 
Son of the ree and of the rent issuing out of 
‘overs more than by a demand 
rror assigned was in the de- 
four marks issuing out of the 
So uncertain a demand, a pension being a 
a rent, and recoverable in the spiritual 
Ba disallowed, because it is plain there is 
syngatt marks demanded, and the pension or 
ont of Neus here, because they are demanded 
lure of a he rectory; therefore the pension cannot 
$ oe it is ose a annuity, which charges the persons only, 
th Co, 41g Pressly to issue out of the rectory. Poph. 
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dgment was affirmed, because the vouchee 


ave Abr, 695; Pre. Chan. 435; and see Fine of 
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may come in, if he will, before the summoneas ad warrantizand. 
and make his attorney ; therefore, to support the common 
recovery, it shall be presumed the vouchee was present in 
court, and appointed his attorney; and so the dedimus for 
the warrant and the summoneas ad warrantizand. void. 1 Sid. 
213; 1 Lev. 130; Raym. 70. 

Part of the proceedings (taken in France) on a recovery, 
were written on paper; the documents were in French, and 
there was a translation certified by a notary, written on parch- 
ment: the court refused to allow it to pass, on the ground 
that the notary should have made an affidavit that he was 
acquainted both with the French and English languages, as 
well as that the translation was faithful; and that the French 
documents ought to have been written on parchment. 3 M, 
§ P. 28. 

By the 3 & 4 Wm. 4, c. 74. § 8. if it shall be apparent, 
from the deed making the tenant to the writ of entry or other 
writ for suffering a common recovery already suffered or 
hereafter to be suffered, that there is in the exemplification, 
record, or any of the proceedings of such recovery, any 
error in the name of the tenant, demandant, or vouchee in 
such recovery, or any misdescription or omission of lands 
intended to have been passed by such recovery, the recovery, 
without any amendment of the exemplification, record, or 
proceedings in which such error, misdescription, or omission 
shall have occurred, shall be as good and valid as the same 
would have been if there had been no such error, misdescrip- 
tion, or omission. 

By § 10. no common recovery already suffered or here- 
after to be suffered shall be invalid in consequence of the 
neglect to inrol in due time a bargain and sale purporting to 
make the tenant to the writ of entry or other writ for suffer- 
ing such recovery, provided such recovery would have been 
valid if the bargain and sale had been duly inrolled. 

And by § 11. no common recovery already suffered or 
hereafter to be suffered shall be invalid in consequence of 
any person in whom an estate at law was outstanding having 
omitted to make the tenant to the writ of entry or other writ 
for suffering such recovery, provided the person who was the 
owner of or had power to dispose of an estate in possession, 
not being less than an estate for a life or lives in the whole 
of the rents and profits of the lands in which such estate at 
law was outstanding, or the ultimate surplus of such rents 
and profits, after payment of any charges thercout, and 
whether any surplus after payment of such charges shall 
actually remain or not, shall, within the time limited for 
making the tenant to the writ for suffering such recovery, 
have conveyed or disposed of such estate in possession to the 
tenant to such writ; and an estate shall be deemed to be an 
estate in possession, notwithstanding there shall be subsisting 
prior thereto any lease for lives or years, absolute or de- 
terminable, upon which a rent is reserved, or any term of 
years upon which no rent is reserved. 

For the other provisions of the above act rel 
coveries, particularly those whereby recoveri 
abolished, see Fine of Lands, VIL, Tail. 

RECOUPE, from the French recouper.] The keeping 
back or stopping something which is due; and in our law we 
use it for to defalk or discount; as if a person had a rent of 
ten pounds out of certain lands, and he disse ed the tenant 
of the land; in an assise brought by the disseisee, if he re- 
covered the land and damages, the disseisor should recoupe 
the rent due in the damages; so of a rent-charge issning out 
of land paid by the tenant to another, &e. might recoupe the 
same, Terms de Ley ; Dyer, 2. See Set-off- 

RECTA PRISA REGIS. The king’s writ to prisage or 
taking of one butt or pipe of wine before, and another be- 
hind the mast, as a custom for every ship laden with wines. 
Edward I, in a charter of many privileges to the barons of 
the cinque ports discharged them of this duty. Cowell. See 
further, titles Customs on Merchandize, Prisagee —— 

RECTITUDO. Right or justice, Sometimes it signifies 
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Tegal dues, a tribute or payment. Leg. Ed. Confess. c. 30; 
Leg. Hen. 1. c. 6. 

ECTO, right; breve de recto, a writ of right, which 
was of so Hite a nature, that as other writs in real actions 
were only to recover the possession of the land, &c. in ques- 
tion; this aimed to recover the seisin and the property, and 
thereby both the rights of possession and property were 
tried together. Co. Lit. 158. See Writ of Right. 

It had two species, writ of right patent and writ of right 
close: the first was so called, because it was sent open, and 
was the highest writ of all others, lying for him who had a 
fee simple in the lands or tenements sued for, against tenant 
of the freehold at least, and in no other case. F. N. B. 1, 2, 
&c. But this writ of right patent seems to have been ex- 
tended farther than originally intended, for a writ of right of 
dower, which lies for tenant in dower, is patent, as appears 
by F. N. B.7. And the like may be said in some other cases. 
Table Reg. Orig. Also there was a special writ of right pa- 
tent in London, otherwise termed a writ of right according 
to the custom, which lay of lands or tenements within the 
city, &c. The writ of right patent was likewise called breve 

num de recto. Reg, Orig. 9; Fleta, lib. 5. c. 32. 
hai person seised in fee-simple died seised of such estate, 
and a stranger abated and entered into the land, and deforced 
the heir, the heir might sue a writ of right patent against 
the tenant of the freehold of the same land, or an assize of 
mort d'ancestor. 11 Ass. 17. 

In a writ of right patent, the demandant was to count of 
his own seisin, or of the seisin of his ancestor, if one brought 
the writ as heir to an ancestor, he might lay the seisin and 
esplees as in pernancy of the profits of the lands in his an- 
cestors ; and where it was brought by a bishop or body po- 
litic, seisin of the esplees is to be laid in themselves, or in 
their predecessors. New Nat. Brev. 10. 

A writ of right close was brought where one held lands 
and tenements by charter in ancient demesne, in fee-simple, 
fee-tail, or for term for life, or in dower, and was disseised ; 
it was directed to the bailiff of the king's manors, or to the 
lord of ancient demesne, if the manor were in the hands of a 
subject, commanding him to do right in his court: this writ 
was also called breve parvum de recto, F.N.B.11; Reg. 
Orig. 9; Britton, c. 120. 

Where a writ of right close was directed to the lord of 
whom the lands were holden, and he would not hold his 
court to proceed on it, a writ should issue requiring him to 
hold his court, &c. And if the lord held his court, but 
would not do the demandant right, or delay it, the plea 
might have been removed by the writ called tolt into the 
county court of the sheriff, and from thence by recordari into 
the Common Pleas. New Nat. Brev. 6, 7. 

Glanvil seems to make every writ, whereby a man sued 
for any thing due unto him, a writ of right, c. 10—12. 

All writs of right, with the exception of a writ of right of 
dower, are now abolished. See further, Writ of Right. 

RECTO ve ADVOCATIONE ECCLESIA. A writ 
which lay at common law, where a man had right of advowson 
of a church, and the parson of the church dying, a stranger 
presented his clerk to the church; the party who had the 
right, not having brought his action of quare impedit nor 
darrein presentment, but having suffered the stranger to usurp 
on him; and it lay only where an advowson was claimed in 
fee to him and his heirs, F. N. B. 30. See Advowson, UI. 
8 Comm. c, 16. 

RECTO pe CUSTODIA TERRA er HAREDIS. 
A writ of right of ward of the land and heir, A writ which 
lay for him whose tenant, holding of him in chivalry, died in 
nonage, against a stranger who entered on the land, and 
took the body of the heir. By the 12 Car, 2. c. 24. it be- 
came useless as to lands holden in capite, or by knight's 
service; but not where there was guardian in socage, or ap- 
pointed by the last will and testament of the ancestor. 

Guardian in socage was always entitled to an action of 
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ravishment of ward (ravishment de gard, see that title,) 
ward or pupil were taken from him; but then he must h 
accounted to his pupil for the damages he so recover. H 
on F. N. B. 189. 'This writ has, however, been altoge 
abolished by the 3 & 4 Wm. 4. c.27. § 36. For the 
see in F. N. B. 139; Reg. Orig. 161. s 

RECTO ve DOTE. A writ of right of dower, whic 
lies for a woman who has received part of her dower an 
demands the residue against the heir of the husband or 
guardian, F. N. B. 7,8, 147; Co. Lit. 32, 38. See Do 

RECTO ve DOTE UNDE NIHIL HABET. A 
of right of dower whereof she hath nothing, which lies i 
case where the husband having divers lands or tenemen 
hath assured no dower to his wife, and she thereby is dri 
to sue for her thirds against the heir or his guardian. 
Nat. Brev. 6 ; Reg. Orig. 170, See Dower. 

RECTO QUANDO (or QUIA) DOMINUS REMI: 
CURIAM, A writ of right when or because the lord h 
remitted his court, which lay where lands or tenements im 
seigniory of any lord were in demand by a writ of rig 
if the lord in such case held no court (or had waive 
right) at the prayer of demandant or tenant, but sent to! 
king’s court his writ to put the cause thither for that til 
(saving to him at other times the right of his seigniory), 
this writ should issue out for the other party, an 
name from the words therein contained. F. N. B. 16. 
Writ of Right. 

RECTO ve RATIONABILI PARTE. A writ of 
of the reasonable part, which lay between privies in 
as brothers in gavelkind, sisters, and other coparceners 
land in fee-simple. If there were two sisters, and 
cestor died seised of land in fee, and one of the sisters 
tered into the whole, and deforced the other, she who 
deforced should have the writ of right de rationabili 
have her reasonable or proportionable part; and if wit 
there were two sisters, after the death of the ancestor © 
entered and occupied in common as coparceners, and M 
one of them deforced the other to occupy that which was 4 
pendant or appurtenant to the messuage, &c. which they 
In coparcenary, she who was deforced should have this 
Also, if the ancestor were disseised of lands, and died, 
one sister entered into the whole land, and deforced her si 
she should have the writ against her other sister: for 
as well on a dying seised of the ancestor, if one sister 
tered on all, as where the ancestor did not die seised 
it was a writ of right patent, &e. F. N. B. 9; New 
Brev. 19, 20. 

In this writ the demand should be of a eertain po! 
Jand, to hold in severalty; and voucher and view did ! 
in it, because of the privity of blood; but in a rati 
parte the view was granted, anno 15 H, 5, for that the 
cestor did not die seised, &c. The process on the wri 
removing into C. B., was summons, grand cape, 
cape, &e. F.N. B, 9.. See-Booth'on Real Action’. aa 

RECTO SUR DISCLAIMER. Right on disclaimer og 
writ which lay where the lord, in the Court of met 2 
Pleas, avowed on his tenant, and the tenant diselai th 
hold of him; on which disclaimer the lord should har 

it; and if he averred and proved that the land was 
of him, he recovered back the land from the tenant 
this writ was grounded on the statute of Westm. 2+ & 
Nat. Brev, 150, See Disclaimer. 

The three. last-mentioned writs have all been 
abolished. See Limitation of Aetions, I. Me | 

RECTOR, Lat.) A governor. Rector ecelesiæ Ty 
alis is he who hath the charge and cure of a parish fa 
It has been held that rector ecclesice m one who gwh 
parsonage where theri a vicarage endowe r, 
diocesen were divided into parishes, the: clergjitil ha 
charge in those places were called rectors; alterw™ 































































their rectories were appropriated to monasteries: 
monks kept the great tithes; but the bishops W“ 
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fare-that, the rector’s place should be supplied by another, 
Whom he was to allow the small tithes for his maintenance, 
and this was the vicar. See Parson, Vicar. 
RECTORIAL TITHES. See Tithes. 
RECTORY, rectoria.| Is taken pro integrá ecclesid pa- 
rachiali, cum omnibus suis juribus, feodiis, decimis, aliisque 
entuum speciebus, Spelm. Also the word rectoria hath 
Py en applied to the rector's mansion or parsonage-house. 
nee ntig. 549, See Parson, Parsonage. 
RECTUM. Right; anciently used for a trial or accusa- 
tion. Bract. lib. 3. 
ECTUM Esse, See Rectus in Curid. 
Forum rooare, To ask for right; to petition the judge 
Leg. Ince, c. 9. 


lo neh. 
mace CUM, stare ad rectum.) To stand trial at law, or 
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e prom their parish church, and on whom heavy penalties 
rabert rea by various statutes, passed in the reign of 
eth and James I. See Dissenters, Nonconformists, Oaths. 
red.) Advice; Redbana is one who advised 
nother. See Dedbana. 
00K ov tHe Excnequer, Liber rubeus Scaccarii.) 
wherein are registered the names of those 
baroniam in the time of Hen. II, 


the d 
nee of ay 


M an 


icient record, 
ho gia lands per 





k ion of the escuages under King Hen. I, 
Ration of and King John; the ceremonies used at the coro- 
t3 ueen Eleanor, wife to King Hen. HI., &c. and 
everal ancient charters of liberties, granted by 
ie kinge of England. 
ENDUM, Is used substantively for the clause in 
ereby the rent is reserved to the lessor; which 
consisted of corn, flesh, fish, and other victuals. 


oF Wh 
Rep Fa, 
RA for rent, the plaintiff declared on a Tease made 
Commence’ z ‘m. 3. of a messuage, &c. for seven years, to 
Mibrerly ag Mage 24th day of June before; reddendum 

lidsuno, tt Michaelmas, St. Thomas's day, Lady-day, and 
t Michaelio, e 10% sterling, the first payment to he made 
mas then next; and assigned for breach that 14l. 
Mo 13 yay’ it arrear for one year, ending 24th December, 
ol te And on demurrer to this declaration, i 









on St, Thomas’s day, accord- 
i which was held to be true, because 


Gi com ays are limited in the reddendum, the rent 
jardin s mputed from those days, not according to the 
m, bur that the rent is never computed from the 
tery sat When the reddendum is general, i. e. paying 
e i to much, 1 Salk, 141, See Deed, II; Lease, 


© party l for h 
teire p Y bailed 
his t 
Barh, y 


himself to an action in any court at law; if 

Mai at any time before the return of the second 

“a rast the bail, renders himself in discharge of 

ay Se, © thereby discharged. 2 Lill. Abr. 430. See 
9 ARI Against Bail, 

RERO other Us, A renter; redditarium, a rental of a 

ring DDItION es, , Cartular. Abbat. Glaston, MS. 9: 


5o a judicial a] A surrendering or restorin, 








g; 
nowledgment that the thing in de- 
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mand belongs to the demandant, and not to the person so 

surrendering. See Stat. Antig. 34 & 35 Hen. 8. c. 24. 

_ panEtos ASSISUS. A set or standing rent. See 
sins. 

REDEEMABLE RIGHTS, Those rights which return 
to the conveyor or disposer of land, &c. upon payment of the 
sum for which such rights are granted, See Mortgage, Rent- 
Charge, &c. 

RE-DELIVERY. A yielding and delivery back of a 
thing: if a person has committed a robbery, and stolen the 
goods of another, he cannot afterwards purge the offence by 
any re-delivery, Sic, Co. Lilt. 69; H.P.C.72. See Lar 
ceny, Robbery. 

RE-DEMISE. A re-granting of lands demised or leased 
See Demise and Re-demise. 

REDEMPTION, redemptio.] A ransom or commuta- 
tion. By the old Saxon laws, a man convicted of a crime 
paid such a fine according to the estimation of his head, pro 
redemptio sud. Redemption is also applied to the payment 
of mortgages, &c. See that title. 

REDISSEISIN, pecseeeinas) A disseisin made by him, 
who once before was found and adjudged to have disseised the 
same man of his lands or tenements ; for which there formerly 
lay a e ial writ called a writ of disseisin. Old. Nat. Br. 
106; F. N. B. 188, See Assise of Novel Disseisin, Disseisin. 

REDRESS OF INJURIES.” The more effectually to 
accomplish the redress of injuries, courts of justice are insti- 
tuted in every civilized society, in order to protect the weak 
from the insults of the stronger; by expounding and en- 
forcing those laws, by which rights are defined, and wrony 
prohibited : this remedy is therefore principally to be sought 
by application to these courts of justice; that is, by civil suit 
or action, 3 Comm, 2. 

REDUBBERS., Those that bought stolen cloth, and 
turned it into some other colour or fashion, that it might not 
be known again. Britton, c. 29; 3 Inst. 184; Stat. Wallie, 
12 Edw. 1.0. 4. 

REDUCTION. The Scotch term for an action for the 
purpose of repealing or rendering null and void some deed 
or claim against the party. 

Repucrion, and Repuction-Imrronation. The reduction 
is a rescissory action by which deeds, services, decrees, or 
illegal acts by any body corporate, may be rendered void. 
The action of reduction has a certification which renders the 
deed called for, and not produced, incapable of receiving any 
effect until it be produced, The action of improbation is 
founded on actual forgery, and the certification thereon has 
the effect of rendering the deed called for, and not produced, 
for ever void and null, The junction of two actions, which 
forms what is called the reduction improbation, confers on 
the simple reduction all the efficacy of the improbation, and 
secures the person who uses it from all future trouble from 
the deed called for, if it be not produced in the action. 
Bell's Scotch Dict. 

RE-ENTRY, from the Fr. rentrer, rursus intrare.) The 
resuming or retaking a possession lately had; as if a man 
makes a lease of lands, &c. to another, he thereby quits the 
possession; and if he covenants with the lessee that, for 
non-payment of the rent at the day, it shall be lawful for 
him to re-enter, this is as much as if he conditioned to take 
again the lands into his own hands, and to recover the pos- 
session by his own act, without assistance of the law, But 
words in a deed give no re-entry, ifa clause of re-entry be 
not added. Wood's Inst. 140, 7 

One may reserve a rent on condition in a feoffinent, lease, 
&c. that if the rent is behind he shall re-enter, and hold the 
lands till he is satisfied, or paid the rent in arrear; and in 
this case if the rent is behind, he may re-enter; though 
when the feoffee, &c. pays or tenders on the lands all the 
arrears, he may enter again, And the feoflor, &c. by his 
re-entry, gaineth no estate of freehold, but an interest, by 
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the agreement of the parties to take the profits in the nature 
of a distress: here it profits shall not go in part of satis- 
faction of the rent; but it is otherwise if the feoffor was to 
hold the land till he was paid by the profits thereof. Litt. 
527; Co. Litt. 203. 

The distinction, when the profits taken by the lessor after 
entry are, and when they are not, to be in satisfaction of the 
rent, is not admitted in equity; for the courts of equity will 
always make the lessor account to the lessee for the profits 
of the estate during the time of his being in possession of it : 
and decree him, after he is satisfied the rent in arrear, and 
the costs, charges, and expences attending his entry, and 
detention of the lands, to give up the possession to the 
lessee; and deliver and pay Fim the surplus of the profits of 
the estate, and the money arising thereby. 1 Jnst, 283, (a) 
inn. 

All persons who would re-enter on their tenants for non- 
payment of rent, are to make a demand of the rent; and, to 
prevent the re-entry, tenants are to tender their rent, &e. 
1 Inst, 201, If there is a lease for years, rendering rent, 
with condition, that, if the lessee assigns his term, the lessor 
may re-enter; and the lessor assigneth, and the lessor re- 
ceiveth the rent of the assignee, not knowing or hearing of 
the assignment, he may re-enter notwithstanding the accept- 
ance of the rent. 3 Rep. 65; Cro. Eliz. 553. See further, 
Rent. 

‘A feoffinent may be made upon condition, that if the 
feoffor pay to the feoffee, &c. a certain sum of money at a 
day to come, then the feoffor to re-enter, &c. Litt, § 322. 
See Entry, Use. 

RE-EXCHANGE, The like sum of money, payable b; 
the drawer of a bill of exchange which is returned protested, 
as the exchange of the sum mentioned in the bill is back 
again to the place whence it was drawn. Lex Mercat. 98. 
See Bill of Exchange. 

RE-EXTENT. A second extent on lands or tenements, 
on complaint that the former was partially made, &c. Broke, 
213. See Extent. 

RE-FA-LO, The abbreviation of recordari fucias loque- 
lam; sce that title. 

REFARE, from Sax. reaf, or refan.) To bereave, take 
away, or rob, Leg. Hen. 1. e. 83. 

REFERENCE. The sending any matter by the Court 
of Chancery to a master; and by the courts at law to a 
prothonotary, or secondary, to examine and report to the 
court. 

In Chancery, by order of court, irregularities, exceptions, 
matters of account, &e. are referred to the examination of a 
master of that court. An original or amended bill may also 
be referred for scandal or impertinence. 

In the court of B. R. matters concerning the proceedings 
in a cause by either of the parties, are proper matters of 
reference under the secondary, and for him in some ordinary 
cases to compose the differences betwixt them; and in 
others to make his report how the matters stand, that the 
court may settle the differences according to their rules and 
orders. 

If a question of mere law arises in the course of a cause in 
Chancery, as whether by the words of a will an estate for 
life or in tail is created; or whether a future interest devised 
by a testator shall operate as a remainder on an executory 
devise; it is the practice of that court to refer it to the 
opinion of the judges of the Court of K. B. or C, P. upon a 
case stated for that purpose, wherein all the material facts 
are admitted, and the point of law is submitted to their 
decision, who thereupon have it solemnly argued by counsel 
on both sides, and certify their opinion to the chancellor: 
and on such a certificate the decree is usually founded. It 
seems that the Master of the Rolls, sitting for the Chancellor, 
may make such a reference; but not when sitting at the 
Rolls. 2 Bro. C. C. 88. The Court of Exchequer is both a 
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court of law and equity: therefore, if a question of mere 
arises in the course of the exercise of its equitable jurisdi 
tion, the barons will decide upon it in that suit, without 
ferring it to another jurisdiction. 8 Comm. 452, 3, and m. 

As to reference to arbitration, see Award, 

REFERENDARY, referendarius.) An officer abroad 
the same nature as masters of request were to the 
among us; the referendaries being those who exhibit 
petitions of the people to the king, and acquaint the judg® 
with his commands. And there was such an officer in 
time of the English Saxons here. Spelman, 

REFORMATION OF RELIGION. The change 
the Catholic to the Protestant religion, and the destruct! 
of the power of the pope in these kingdoms, which 
menced in the reign of Henry VIII., and was establi 
after some interruption, in the reign of Queen Elizabeth, 
finally sanctioned at the Revolution on the abdicatit 
James II. See Church, Uniformity, &e. 

In Scotland what is called the Reformation took pl 
1560, and was established by the act 1567, e. 2. 

REFUSAL. Is where one hath by law a right and pom 
of having or doing something of advantage to him, and! 
declines it. See Executor. 

There is a refusal by the bishop to admit a clerk pres 
to a church for illiterature, &c.; in which case, if a 
once refuses a clerk for insufficiency, he cannot accept of Bl 
afterwards, if a new clerk is presented. 5 Rep. 58; © 
Eliz. 27. See Parson, Quare Impedit. 

In trover, a demand of the goods, and a refusal to del 
them, must, in some cases, be proved. See Trover. 

REGALE EPISCOPORUM. The temporal rights # 
privileges of a bishop, Brady. 

REGAL FISHES, Whales and sturgeon; some 
porpoises. See 1 Eliz. c. 5; and ante, tits. King, 

REGALIA, Jura omnia ad Fiscum spectantia: Sper 
The royal rights of a king, which the civilians reckon 
six, viz. power of judicature; of life and death; of wat 
peace; masterless goods, as waifs, estrays, &e. ; asses 
and minting of money, See King. 

The crown, sceptre with the cross, sceptre with the 
St. Edward’s staff, four several swords, the globe, 
with the cross, and other articles used at the cot? 
of our kings, are commonly called the regalia. 
relation of the coronation of King Charles II. in 
Chronicle, 
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viz. Cepimus in manum nostram baroniam et res 
piscopus Eborum de nobis tenet. Prynn. lil 
hese, whilst in the possession of the church, 
the same services as all other temporal inher! 
after the death of the bishop, they of right retu ah 
king, until he invested another with them; wai 
reign of William the Conqueror, and some of hi $. 
successors, was often neglected or delayed, and ® 
bishops complained thereof. This appears in 
talis, lib. 10, and other writers in those days- 
lib. 3. cap. 26. tells us they complained agains 
the same cause. yen | 
“Reoatta racers. To do homage or fealty w 
invested with the regalia. Malmsbury, de Ges! 
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p. 129. de Anselmo. on 
REGALITY, Was a territorial jurisdiction 1A 
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ranted with land from the crown. The lands were said to 
ra in liberam eee and the persons receiving 
lennet were termed lords of regality. The civil juri 
mi pa f the lord of regality was equal to that of the sheriff; 
e wa Criminal jurisdiction was much more unbounded, as 
Was competent to judge in the four pleas of the crown, 
ae Possessed the same criminal jurisdiction with the jus 
nabio €8¢ePting in the ease of treason; and a criminal ame- 
the shig COUTE of regality might have been repledyed from 
ris eriff, or even from the court of justiciary. ‘These ju- 
Gens uae abolished by the operation of the statute 
. 2. e. 
REGA 













RD, regardum; rewardum; Fr. regard; aspectus, 

Signifies, generally, any care or diligent respect ; 

Death also a special acceptation, wherein it is only used 

Kets of the forest, either for the office of regarder, or 
com 









ion, 
regarder's charge is the whole forest; 
all the ground which is parcel of the forest, for there 
è woods within the limits of the forest that are no par- 
ereof, and those are without the regard. Manwood, 
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1 Inst. 120, A 
‘dant, it seems, was rather so called because an- 
e manor, regarding or relating to it. See Tenure, 









iew and inquire 
ences of the forest, as well of vert as of venison; 
ng ment of any offences or defaults of the fo- 
the exec ill other officers of the king's forest, relating to 
Monog 9 Of their offices, Xe. Cromp, Jurisd, 153 5 
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cer was ordained in the beginning of the reign of 
egarders of the forest must make their regard 
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them no. 
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Wains get tO 

court might proceed, because the 
iat the king had a title to the thing 
Prejudice which might happen to the 
Proceed :—the cause was compromised, 






Of rege i 
le anail may be awarded, not only for the 
iut on suggestion of a stranger, on cause 


may be prejudiced by the proceeding, 
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plainly to the court that the party's title is in disaffirmance 
of the king’s title. Hardr. 179. 

When the defendants will not pray in aid, this writ is in 
nature thereof, to inform the court how it concerns the crown, 
and to inhibit their proceedings. See 9 Rep. 16 a; Cro. 
Eliz, 417. Where the tenant or defendant does not pray in 
aid, but a writ de domino rege inconsulto is brought, and 
directed to the judges, and it appears to the court that the 
cause is not available or sufficient in law, the court ought to 
disallow the writ and proceed in the action; and if the cause 
appears to the court to be just and lawful, and not brought 
for delay, then the judges ought to surcease. See 2 Inst, 
269; And. 280; Mo. 421. And further, Vin, Abr. tit, Rege 
inconsulto. 

REGIAM MAJESTATEM. A collection of the ancient 
laws of Scotland. Another of these books is entitled Quo- 
niam Altachiamenta, both being termed from the initial 
words. The Regiam Majestatem is said to have been com- 
piled by order of David I, king of Scotland, who reigned 
from 1124 to 1153. 

REGIO ASSENSU. A writ whereby the king gives his 
royal assent to the election of a bishop. Reg. Orig. 294. 

REGISTER, more correctly registrar, registrarius.] An 
officer who writes and keeps a registry. See Registry. 

Re ER is the name of a book wherein are entered most 
of the forms of writs, original and judicial, used at common 
law, called the Register of Writs. Coke affirms that this 
register is one of the most ancient books of the common law. 
Co. Litt. 159. 

Blackstone terms it the most ancient and highly venerable 
collection of legal forms, upon which Fitzherbert's Natura 
Brevium is a comment; and in which every man who is in- 
jured will be sure to find a method of relief exactly adapted 
to his own case described in the compass of a few lines, 
and yet without the omission of any material circumstance. 
3 Comm. 183. 

REGISTRY, registrum, from the old Fr, gister, i. e, in 
lecto reponere.| Properly the same with repository. The 
office books and rolls wherein the proceedings of the Chan- 
cery or any spiritual court are recorded, &c, are called by 
this name. 

Reaisrey, or Reotsten or tue Pansun Cuvron, registrum 
ecelesice parochialis.) That wherein baptisms, marriages, and 
burials, are registered in each parish every year; which was 
instituted by Lord Cromwell, anno 13 Henry VIH., while he 
was vicar-general to that king. 

The acts in force relating to parish registers are the 6 & 7 
Wm. 8.0.6; 9 & 10 Wm, 3. c. 35, § 4; and the 52 Geo, 3. 
ec. 146, By the latter act, copies of these parish registers are 
to be subscribed by the minister and churchwardens, and 
transmitted yearly to the registrar of every diocese, 

Parish registers, although not originally intended for the 
purposes of evidence, are generally admissible in support of 
the facts to which they relate, for they are made by persons in 
an official situation, whose duty it is to make the entries accu- 
rately of the facts immediately within their own knowledge. 
The evidence, however, afforded by these registers, is of a very, 
defective and limited nature, and the want of a general regis- 
tration of births, marriages, and deaths, isseverely felt, In 1834 
a select committe of the House of Commons was appointed to 
investigate the subject, which, after examining a number of 
witnesses, made a report expressing a decided opinion that a 
new national system of registration should be attempted. 
Soon afterwards a bill, chiefly based on the recommendations 
of the committee, was introduced into the Commons by Mr. 
W. Brougham, and was pending at the time the sessions was 
adjourned. i 

Recisrer, or RecistRy or Deens, The registering of 
deeds and incumbrances is a great security of titles to pur- 
chasers of lands, and to mortgagees; and some laws have 
been made requiring the same, 
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By the 2 Ann. c. 4. a registry is to be kept of all deeds 
and conveyances affecting lands executed in the West Riding 
of Yorkshire, and a public office erected for that purpose; 
and the register is to be chosen by freeholders having 1002. 
per annum, &c. The 6 Ann. c. 35. ordains, that a memorial 
and registry of all deeds, conveyances, wills, &e. which affect 
any lands or tenements, shall be made in the Fast Riding of 
the county of York; and the register is to be sworn by the 
justices in quarter sessions, and every leaf of his book signed 
by two justices, 

By the 8 Geo. 2. c. 6. a registry shall be of all deeds made 
in the North Riding of the county of York. Memorials of 
wills must be registered within six months after the death of 
the testator: the register neglecting his duty, or guilty of 
fraudulent practices, shall forfeit his office and pay treble 
damages; and persons counterfeiting any memorial, &c. be 
liable to the common penalties of forgery. 

By the 7 Ann. e. 20. a memorial and registry is to be made 
of all deeds and conveyances, and of all wills, whereby lands 
are affected, &e. in the county of Middlesex, in the like 
manner as in the West and East Ridings of Yorkshire. 

Deputy of the chief clerk of the King’s Bench appointed 
a register for Middlesex instead of the chief clerk. 25 Geo. 2. 
C 4. 

It is provided by the 5 Ann. c. 18. and subsequent statutes, 
that bargains and sales may be inrolled with the register, and 
shall be as valid as if inrolled according to the 27 Hen. 8. 
c. 16. See Bargain and Sale, Inrolment. 

By the above statutes, deeds, conveyances, and wills, shall 
be void against subsequent purchasers or mortgagees, unless 
registered before the conveyances under which they claim also 
no judgment, statute, or recognizance, shall bind any lands in 
those counties but from the time a memorial thereof shall be 
entered at the register's office; but the acts do not extend 
to copyhold estates, leases at a rack-rent, or to any leases 
not exceeding twenty-one years, where the possession goes 
with the lease, nor to any chambers in the inns of court. 

The expediency of establishing a general registry for deeds 
throughout the kingdom was very fully considered a few 
years ago by the Real Property Commissioners, who, in their 
second report, expressed a strong opinion in its favour, and 
drew out a plan of the register, which they recommended to 
be adopted. A bill founded on their report was subsequently 
introduced into the House of Commons by the then attorney- 

neral, Sir John Campbell, but was rejected; and a similar 

fate befel it in the following sessions. 

In Scotland registration has the effect of giving a creditor 
a lien on the effects of a debtor, and entitling him to the 
effect of a decree for the same, 

REGIUS PROFESSOR. A royal professor, or reader of 
lectures in the universities, founded by the king. King 
Henry VIII. was the founder of five lectures in each univer- 
sity of Oxford and Cambridge, viz. of Divinity, Greek, He- 
brew, Law, and Physic; the readers of which are called in 
the university statutes Regii Professores. 

REGNI POPULI. A name given to the people of Surrey 
and Sussex, and on the sea-coasts of Hampshire. Blount. 

REGNUM ECCLESIASTICUM. In some countries, 
formerly, the clergy held there was a double supreme power, 
or two kingdoms in every kingdom; the one a Regnum Eccle- 
siasticum, absolute and independent of any but the pope 
over ecclesiastical men and causes, exempt from the secular 
magistrate; the other a Regnum Seculare of the king or 
civil magistrate, which had subordination and subjection 
to the ecclesiastical kingdom: but these usurpations were 
exterminated here by Henry VIII, 2 Hale's Hist. P.C. 


324. 

REGRATOR, regratarivs.] It originally signified one 
who bought provisions in order to sell them again for gain ; 
and such person was considered anciently as an enemy to the 
community. It is now confined to persons buying and selling 
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again in the same market, or within four miles thereof. $ 
Spelm. v, Regratarius, and ante, tit. Forestaller. 

REGRESS, Lerrers or. These were granted by 
superior of lands mortgaged to the wadsetter or mor! 
Their object was this :—by the wadset or mortgage the mo! 
gagor was completely divested, and when he redeemed b 
appeared to claim an entry from the superior as a strany 
and the superior was no more bound to receive the mort 
gagor than he could have been forced to receive any thitl 
party ; to remedy this, letters of regress were granted by Ù 
superior, under which he became bound to re-admit the mo 

agor at any time when he should demand entry, 
cotch Dict.. See now the 20 Geo. 2. c. 50, 

REGULARS, regulares, Such as professed to live unt 
some certain rule; as Monks, or canons regular, who oug 
always to be under some rule of obedience. See Clergy: 

REGULUS, SUBREGULUS. Words often menti 
in the councils of the English Saxons, The first si 
Comes, the other Vicecomes. But in many places they 
the same dignitary ; as in the old books in the archivi 
Worcester cathedral, Cowell. See Subregulus, 

REHABERE FACIAS SEISINAM, Quando Vi 
liberavit scisinam de majore parte, quam deberet.) A 
judicial, of which there is another of the same name, 
nature. Reg. Judic, 13, 51,54. It lay when the sherill’ 
the kabere, facer seisinam had delivered more than he ou 

REHABILITATION, rehabilitatio.] A restoring (0% 
mer ability. It was one of those exactions claime 3 
pope heretofore in England by his bull or brief for re-ena¢ 
a spiritual person to exercise his function who had been 
abled. See 25 Hen, 8. c. 21, and tits. Pope, Rome. 

REIF, Sax. refian, spoliare.) Robbery. Cowell. , 
REJOINDER, rejunctio.] The answer or exception 
defendant in any action to the plaintiff’s replicatio™ 
ought to be a sufficient answer to the replication, and ® 
and enforce the matter of the bar pleaded. Abr. 438 
Departure, Pleading. Be.. 
ELATION, relatio.) Is where, in consideration 

two different times or other things are accounted as one+ 
by some act done, the thing subsequent is said to take, 
by relation from the time raat as if one del n 
writing to another to be doend to a third perea 
deed of him who made it, when such third person ye. 
a sum of money: now, when the money is paid, ® 
writing delivered, this shall be taken as the deed of him 
made and delivered it, at the time of its first deliv! 
which it has relation (see tits. Deed, II. 7; Æ 
so things relating to a time long before shall be i 
were done at that time, Terms de Ley; Shep. Ep! 

This device is most commonly to help acts im Mii 
make a thing take effect; and shall relate to the a f 
the same intent,, and between the same parties b 
it shall never do a wrong, or lay a charge upon # Pig 
that is no party. Co. Litt. 190; 1 Rep. 99; F% 
2 Fent. 200. p 

When execution of a thing is done, it hath rel lt 
thing executory, and makes all but one act to recors, spont 
performed at several times. 1 Rep. 199. See BETE 
Judgment, &e. o 

Sale of goods of a bankrupt by commissioners S 


tate, and not to the time when they were grantet, 
See Executor. When the wife is endowed 0} 
heir, she shall be in immediately from the hus! 
tion, 36 Hen, 6,7. See Dower. 
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Tt is a rule in pleadings, grants, &c, -Ad prozimum ante- 
' fat relatio; but that rule has an exception, (viz.) nisi 
ee Hat sententia, _ And it hath been held, that this rule hath 
fe y restrictions, i. e. fiat relatio, so as there is no absurdity 
songruity ; therefore it is always secundum subjectam ma- 
Thelle, Hard. 77; 3 Salk. 199, See also the argument in 
pr 's Will case, 1 Bos. & Pul. 874. 
hop LATOR, Lat.) A rehearser or teller; applied to an 
nner, See Information, Quo Warranto. 


RELEASE. 
wittaxanio, The gilt or discharge of a right of action, 
Termes i, prO hath or claimeth against another, or his land. 
k AR la Ley, 
avishy strument whereby estates, or other things, are extin- 
ed, transferred, abridged, or enlarged. West. Symbol. 
he a 2. § 509. And whereby a man quits and renounces 
‘Auch he before had. Com. Dig. tit. Release. 
ih ELEASE ov Layn is classed by Blackstone among the 
defined 2, CF derivative sort of conveyances; and is by him 
lands to be, a discharge or conveyance of a man’s right in 
Nis, tenements to another that hath some former estate 
eae, sion, See further Conveyance, Deed, Lease and Re- 
Pe Mord generally used in such releases ara remised) ro- 
Jor ever quit claimed. See post, II. 


L. Of Releases generally. 
TL. OF the Words and Ceremony required in a Releases 
and how far a Covenant, Agreement, or a Dispo- 
i sition by Will, may operate as a Release. 
I. What shall be released by a Release of all Claims 
y, itd Demands. 
+ What shall be released by a Release of all Actions 
and Suits ; and of all Right and Titlein Land. 
+ How far a Possibility, or contingent Interest, or De- 
mand, may be released. 


Matn ; 
Grants, p1? #8 a release in fact and a release in law. Perkins’ 
tessly qe, release in fact is that which the very words 
Aquit zA declare, A release in law is that which doth 





giving or discharging of a right of action 
that want hath claimed, or may claim against another, or 
ti hi and or it is the conveyance of a man’s interest 
“sion ghee, he hath to a thing to another who hath pos- 
ccording to Tame estate therein, 4 New Abr, 
ta in deed, oke, releases are distinguished into express 
Made of Joco And those arising by operation of law; and 
Tei real, ee and tenements, goods and chattels; or of 
ey leases gp Sonal, and mixt, 1 Zast. 264, a. 
ther, 


Such 


Telease j, Nt In possession all his right and interest. 

` sty ae fea til to enlarge his estate, Ad toikeragua Lto 

Vinge, og and to amount to a grant and attorn- 

i Temainder fo’ bus, if there be tenant for life or 

ive Al his righe S another ‘in fee, and he in remainder re- 

Pesta, the particular tenant and his heirs, this 

must by in fee, Litt. § 465. But in this case 

© in possession of some estate for the 

ts ang eon if there be a lessee for years, and 

18 in possession, the lessor releases to 

reversion, such release is void for want 
Telessee, Litt, 459, 
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When it is said, however, that a release which enures by 
enlargement cannot work without a possession, it must be 
understood to mean, not that an actual estate in possession is 
necessary, but that a vested interest suffices for such a release 
to operate upon. By comparing this with the operation of a 
lease and release, (see that title,) it will be seen that not only 
estates in possession, but estates in remainder and reversion, 
and all other incorporeal hereditaments, may be effectually 
granted and conveyed by lease and release; butit is an inac- 
curacy to say that the relessee, in these cases, is in the actual 
possession of the hereditaments; the right expression is, that 
they are actually vested in him by virtue of the lease of pos- 
session and the statute. 1 Inst. 270, (a), n. 3. 

To make releases operate by enlargement, it is generally 
necessary that the relessee, at the time the release is made, 
should be in actual possession of, or have a vested interest in, 
the lands intended to be released ; that there should be a pri- 
vity between him and the relessor ; and that the possession 
of the relessee should be notorious. To this latter circum- 
stance, however, the statute of uses furnishes an exception, 
exemplified in the operation of a lease and release: where 
the bargainee has a vested interest, immediately after the ex- 
ecution of the bargain and sale, without any entry, attornment, 
or other act of notoriety whatsoever ; though at common law, 
till entry or attornment, the lessee was not capable of a re- 
lease. But, from the general principles above noticed, tenant 
by elegit or statute merchant is not capable of a release that is 
to operate by enlargement; while tenants in dower, or by 
the curtesy are ; as they have the notoriety of possession and 
privity of estate with respect to the relessor, See 1 Jnst. 
278, do, inn. 

Secondly, By way of passing an estate, (milter l'estate) ; 
as when one of two coparceners releaseth all her right to 
the other, this passeth the fee-simple of the whole. 1 Inst. 
273. 

In both these cases there must be a privity of estate be- 
tween the relessor and relessee; that is, one of their estates 
must be so related to the other as to make but one and the 
same estate in law, 1 Inst. 272, 273; 2 Comm, c. 20. 

Thirdly, By way of passing a right, (mitter le droit) ; as 
ifa man be disseised, and releaseth to his disseisor all his right ; 
hereby the disseisor acquires a new right, which changes the 
quality of his estate, and renders that lawful which before was 
tortious or wrongful. Litt. § 466. 

Releases of this kind must be made either to the disseisor, 
his feoffee, or his heir. In all these cases, the possession is 
in the relessee, the right in the relessor, and the uniting the 
right to the possession completes the title of the relessee, 
But the different degrees of title in the disseisor, his feoffee, 
or his heir, give the releases made to them different opera- 
tions. They all agree in this respect, that no privity is 
required, or indeed can from the nature of the ease exist be- 
tween them and the relessor. 1 Inst. 274, (a), in n. 

At common law, lands could not be transferred from one 
to another but by feoffment with livery of the seisin, This 

roduced a notoriety of the transmutation of the possession. 
This notoriety was, in some measure, effected by a disseisin ; 











but that was only a tortious possession, liable to be defeated * 


by the disseisee. Thus the disseisor had the possession, the 
disseisee the right. To complete the title of the disseisor 
it was necessary he should acquire the right. This could 
not be done by a feoffment, as that was a transfer of the 
possession; but it was effected by a release, which in this 
case operated as an actual transfer of the right. 1 Inst. 
264, (a), inn. ; 

Thus in the case of a release, per mitter le droit, when made 
to the feoffee of the disseisor, the feoffee is in by title, his 
estate cannot be devested or disaffirmed but by an act equal 
to that which created it, A release does not affect his pos- 
session or title, but discharges it from the rigbt of the 
relessor ; so that, whether the whole fee is in the feoffee, or 
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éarved out into particular estates, it remains unaltered by the 
release, except as it is discharged by it from the right of the 
relessor, 1 Jnst. 275, (a), inn. In the case of a release to 
the heir of the disseisor, it is to be observed, that a disseisor 
has a mere naked possession, unsupported by any right; and 
that the disseisee may restore his possession, and put a total 
end to the possession of the disseisor by entry. But though 
the feoffee of the disseisor comes in by title, still the right of 
possession remains in the disseisee, and he may equally enter 
‘on the feoffee as on the disseisor; so that a release, per 
mitter le droit, gives both to the disseisor and his feoffee the 
right of possession, and the right of property. But if the 
disseisor dies, the entry of the disseisee is taken away, and a 
presumptive right of possession is in the heir; so that the 
release of the disseisee only passes the right of property. 1 
Inst. 277, (a), in n. 

Fourthly, By way of extinguishment ; as if my tenant for 
life makes a Tease to A. for life, remainder to B. and his 
heirs, and I release to A.; this extinguishes my right to the 
reversion, and shall enure to the advantage of B.'s remainder 
as well as of A.’s particular estate. Zitt. § 470. See title 
Extinguishment. Where the relessee cannot have the thing 
per mitter le droit, yet the release shall enure, by way of 
extinguishment, against all manner of persons ; as when the 
lord grants the seigniory to his tenant, such releases abso- 
Intely extinguish the rent, &c. although the relessee be only 
tenant for life. See 1 Inst. 267, (a), in n.; 198, (b); 
273, (b). 

Tifihly, By way of entry and feoffment; as if there be 
two joint disseisors, and the disseisee releases to one of them, 
he shall be sole seised, and shall keep out his former com- 
panion; which is the same in effect as if the disseisee had 
entered, and thereby put an end to the disseisin, and after- 
wards had enfgoffed one of the disseisors in fee. 1 /nst. 278, 
It has been already observed, that when a man has in him- 
self the possession of lands, he must at the common law 
convey the freehold by feoffment and livery; which makes a 
notoriety in the country ; but if a man has only a right or a 
future interest, he may convey that right or interest by a 
mere release to him that is in possession of the land ; for 
the occupancy of the relessee is considered as a matter of 
sufficient notoriety already. 2 Comm, c. 20; and see 1 Inst. 
275, (b), in n. 

A release is to be adapted to the nature of the case, and 
the purposes for which the release is intended ; so that if a 
man be disseised of lands or dispossessed of goods, and 
release all actions, he may, notwithstanding, enter into his 
lands, or retake his goods, the right and property being still 
in him, though he has devested himself of his remedy, Hob. 
163; 4 Co. 63. 

So, where a man has divers means to come to his right, he 
may release one, and yet take advantage of the other ; but if 
a man has not any means to come to his right but by way of 
action, there, by a release of all actions, his right by judgment 
of law is gone, because by his own act he has barred himself 
of all means to come to it. 8 Co, 152; Co. Lit, 286. 

Heretofore releases were construed with much nicety and 
great strictness ; and being considered as the deed or grant of 
the party, were, according to the rule of law, taken strongest 
against the releasor. They now receive such interpretation 
as these grants and agreements do, and are favoured by the 
judges as tending to repose and quietness. Dyer, 56; Plowd. 
289; Hetl. 15; 8 Co. 148. 

Hence it hath been established as a general rule in the 
construction of releases, that where there are general words 
only in a release, they shall be taken most strongly against 
the releasor; but where there is a particular recital in a 
deed, and then general words follow, the general words shall 
be qualified by the special words. 1 Mod. 99; 1 Ld. Raym. 
235. 

It is necessary, in all cases where a release of lands is 
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made, that the estate be turned to a right; as in a disseis 
&c. where there are two rights, a right of possession in 
disseisor, and a right to the estate in the disseisee ; now whe 
the disseisee hath released to the disseisor, here the dissel 
hath both the rights in him, viz. the right to the estate ane 
also to the possession ; or else it is requisite that there 
privity of estate between the tenant in possession ant 
releasor, for a release will not operate without privity, |’ 
Lil. 435, A release made by one that at the time o! 
making thereof had no right, is void; and a release made! 
one that at the time of making thereof hath aoaia int 
lands, is also void, because he ought to have a freehold, 
possession, or privity. Noy's Mac. 74. 4 
He that makes a release must have an estate in him 
out of which an estate may be derived to the relessee ; f 
relessee is to have an estate in possession in deed, or in 
in the land whereof the release is made, as a foundation 
the release; there must be privity of estate between 
relessor and relessee; and sufficient words in law not 
to make the release, but also to create and raise a 
estate, or the release will not be good, 1 Inst. 2%: 
release to a man and his heirs will pass a fee-simple; a 
made to a man, and the heirs of his body, by this the rel 
hath an estate tail; but a release of a man’s right inf 
simple is not sufficient to pass a fee-simple. 1 Insts 279 
A release made by deed-poll, of right to lands, &c 
no other execution than sealing and delivery, and will 
rate without consideration, But it is convenient to P 
valuable consideration therein, lest it should be judged 
dulent by stat. Zitt. § 445; Lil. Convey. 280, 248; Cro. 
270. See Consideration. 


Tl, A Rerease which peas by mitter Vestate is 


two persons come in by the same feudal contract as 
tenants or coparceners, and one of them releases to the 0 
the benefit of it, In releases which operate by this m 
the relessce being supposed to be already seised of the 
ritance by virtue of the former feudal contract, ant 
lease only operating as a discharge from the right or P 
sion of another, seised under it same contract, WO! 
inheritance in the release are useless. So, in cases of ret 
per mitter le droit, words of inheritance are not necem 
as the disseisor to whom or to whose feoffee or helt 
release is made, (see ante, I.) acquires the fee by the diss, 
and therefore cannot take it under the release. i 
the release operates by enlargement, the relessee bar 
such previous inheritance, and possession being either 

or in fee, (as originally granted,) the release gives © 

to the relessee for his life only, unless it is expressly ™ 
him and his heirs, 1 Inst, 273, (b); 274, (a), in m- 

Littleton says, that the proper words of a release 
misisse, relawasse, et quietum clamasse, which have 
same signification, Lord Coke adds, renunciare, 
and says that there are other words which will a 
release; as if the lessor grants to the lessee for life 
shall be discharged of the rent, this is a good release 
§ 445; 1 Inst. 264; Plowd. 140. and i! 

So a pardon, by act of parliament, of all debts f 
ments, amounts to a release of the debt, the wi 
including a release. 1 Sid. 261. 

‘An express release must regular! 
deed, according to the common rule, fee: 
codem modo dissolvitur; so that a duty arising PY 6g 
must be discharged by matter of as high a nature i 
bond or other deed. Co. Lit. 264, b; 1 Roll. 

Leon. 76, 213; 2 Roll, Abr. 408; 2 Sand. 485 
pl. 787. ce 

But a promise by words may, before breach, by 
or released by word of mouth only. is 
Cro. Jac. 483, 620, Vide Cro, Car, 383; 1 
Mod. 259; 1 Sid. 293. 


be in writing 
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i oa of a right in chattels cannot be without deed. 
ae covenant perpetual, as that the covenantor will not sue 
Tie no eerten limitation of time, is a defeasance, or abso- 
cireuity aw and this construction has been made to avoid 
iar to Mee for in such case the party should, con- 
y ìs covenant, sue, the other party would recover 
ecisely the same 
Suing ; 
à time, 













And, 
Shon, 4i 
obligos pevenant not to sue on a bond during the life of the 
a ae if any person to whom the obligee should assign 
the opi should recover the principal, the obligee would pay 
or interest during his life on the amount recovered, 
ae bar to an action by an assignee of the bond in 
f ee the obligee, since such covenant did not amount 
ee? Bing. 547. 
the the covenant be conditional and the condition not 
efecte i as where a creditor covenanted (in an assignment 
trustee, ption for creditors) not to sue the debtors if 
tefused e s fairly accounted for the effects, and the trustees 
to account, the covenant was held not a release of 
taa, 2 Chit, 541, 
the oplot Jointly and severally bound in an obligation, and 
them; neh deed, covenants and agrees not to sue one of 
er, O 18 no release, and he may notwithstanding sue the 
o, Car, 551; March, 95; 2 Salk. 575. Hutton v. 


ut jp Caton, 289. 


one aj 
ay sine 


52; 


tor’ 
Sig 


credi 
E a 
lere 
tentatia oTe, where in debt on an obligation, by the repre- 
i testator, a defendant pleaded that the testator 
1 fudged i yi writing released to the defendant; this was 
ete, » and that no advantage could be taken by plea. 
tit 
fre a ith been held in equity, that though a will cannot 
‘the Gon of thee’ yet provided it were expressed to be the 
wont! would” testator that the debt should be discharged, 
ML be plain]°Peate accordingly; and that in such case it 
ög) tator had’, an absolute discharge of the debt, though 
è and so a Survived the legatee. 1 P. Wms. 85; 2 Vern, 
es, 519, per the Master of the Rolls. 
erate as €, it was held, that a release by will can 
O's debts, è legacy, and must be assets to pay the 
cei aan if a debt so released by will be after- 
ate the testator himself in his life-time, the 
4 and such release by will intimates no more 
Tr On moles, saora should not, after the testator’s death, 
aè lh pis the debtor, 2 P, Wms. 332. 
beton, Of release soned to be devised to the debtor, without 
the testa ee discharge of the debt, and the debtor die 
red AN his will not operate as a release, but will 
y “psed legacy, and the debt will subsist. 


o 
h last w; 





ae 
ss Bait to recover the amount of the debt 
nd as an executor cannot maintain an 
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action against himself, or against a co-executor, the testator, 
by appointing the debtor an executor of his will, discharges 
the action, and consequently discharges the debt. Still, how- 
ever, when the creditor makes the debtor his executor, it is 
to be considered but as a specific bequest or legacy, devised 
to the debtor to pay the debt; and therefore, like other 
legacies, it is not to be paid or retained, till the debts are 
satisfied; and if there are not assets for the payment of the 
debts, the executor is answerable for it to the creditors. In 
| this case, it is the same whether the executor accepts or re= 
fuses the executorship. On the other hand, if the debtor 
makes the creditor his executor, and the creditor accepts the 
executorship, if there are assets, he may retain his debt out 
of the assets, against the creditors in equal degree with him- 
self; but if there are not assets, he may sue the heir, where 
the heir is bound, 1 Jnst, 264, (b), in n. See Executor, 
Legacy, Will. 

In the case of Smith v, Stafford, (Hob, 216.) the husband 
promised the wife, before marriage, that he would leave her 
worth 1004 The marriage took effect; and the question 
was, whether the marriage was a release of the promise: all 
the judges but Hobart were of opinion, that as the action 
could not arise during the marriage, the marriage could not 
be a release of it. The doctrine of this case was admitted in 
that of Gage v. Acton; which arose upon a bond executed by 
the husband to the wife, before marriage, with a condition 
making it void if she survived him, and he left her 10002. 
Two of the judges were of opinion, that the debt was only 
suspended, as it was on a contingency which could not, by 
any possibility, happen during the marriage. But Holt, 
chief justice, differed from them: he admitted, that a cove- 
nant or promise by the husband to the wife, to leave her so 
much in ease she survives him, is good; because it is only a 
future debt on a contingency, which cannot happen during the 
marriage, and that is precedent to the debt: but that a bond 
debt was a present debt, and the condition was not precedent, 
but subsequent ; that made it a present duty, and the marriage 
was consequently a release of it. The case afterwards went 
into Chancery. TI 


‘he bond was taken there to be the agree- 
ment of the parties, and relief accordingly decreed. See 
1 Salk, 825; 12 Mod. 290; 2 Vern, 181. A like decree 
was made in the case of Camel v. Buckle, 2 P. Wins, 243. 
See Baron and Feme, 





TI. Lirrteron says, that a release of all demands is the 
best release to him to whom it was made; and Coke says, 
that the word demand is the largest word in law, except 
claim; and that a release of all demands discharges all sorts 
of actions, rights and titles, conditions before or after breach, 
executions, appeals, rents of all kinds, covenants, annuities, 
contracts, recognizances, statutes, commons, &e, Litt. § 508; 
Co, Lilt. 291. 

But notwithstanding the large import of the word demands, 
yet there are several instances where the generality of the 
word hath been restrained to the particular occasion for which 
the release was made. S 

By a release of all demands, all actions real, personal, and 
mixed, and all actions of appeal, are extinct. Litt. § 509; 
8 Co. 154. g 

So a release of all demands extends to inheritances, and 
takes away rights of entry, seizures, &e. Co. Litt, 291, 
But if the king releaseth all demands, yet as to him the 
inheritance shall not be included. Bro. Prerogative, pl. 62; 
Bridge. 124. 

By a release of all demands made to the tenant of the 
Jand, a common of pasture shall be extinct. Co, Litt, 291. 

‘A release of all demands will bar a demand of a relief, 
because the relief is by reason of the seigniority to which it 
belongs. Cro. Jac. 170. 

If À. being possessed of goods loses them, 





and they come 
A. by deed re- 





to the hands of B. who being in possession, 
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leases to B. all actions and demands personal which at any 
time before habuit vel habere potuit against B. for any cause, 
matter, or thing whatsoever; this shall bar A. of the pro- 
perty of the goods; so that B. has the absolute right in him 
by this release. 2 Roll, Abr. 407. 

By a release of all demands all manner of executions are 
gone, for the recoveror cannot sue out a fieri facias, capias, or 
elegit, without a demand, Litt. § 508; 2 Roll, Abr. 407. 

y a release of all demands to the conusor of a statute- 
merchant, before the day of payment, the conusee shall be 
barred of his action, because the duty is always in demand; 
yet if he releases all his right in the land, it is no bar. Co. 
Litt. 291; Bridgm. 124. 

So, a bond conditioned to pay money at a day to come, is 
a debt and duty presently, and may be discharged by a release 
of all actions and demands before the day of payment. Cro. 
Jac. 300, 

But in an action of debt for non-performance of an award 
made for payment of money at a day to come, there is no 
present debt, nor any duty before the day of payment is 
come; therefore it cannot be discharged before the day, by a 
release of all actions and demands, Pelo. 214; Cro, Jac. 300. 

So, if a man devises a legacy of 202. to J. S. at the age of 
twenty-three, though the legatee, after he attains the age of 
twenty-one, and before the day of payment, may release it, 
yet by the word demands, it is not released, but there must 
be special words for the purpose. 10 Co, 51. 

A release of all demands does not discharge a covenant 
not broken at the time; but a release of all covenants will 
release the covenant. Cro, Jac, 173; 2 Roll. Abr, 407; 
Noy, 123. For the difference, when broken or not, see Dyer, 
217; Litt, Rep. 86; 3 Leon. 69; 5 Co, 71; Hoe's case; 
10 Co. 51; Co, Litt. 292; 8 Co, 158; 1 And. 8, 64; and see 
tit. Covenant. 

If a lessee for life grants over his estate by indenture, re- 
serving rent during the continuance of the estate, and after- 
wards releases to the assignee all demands; this shall dis- 
charge the rent, for he had the freehold of the rent in him at 
the time. 2 Roll. Abr, 408; Cro, Jac, 486; Bridgm. 123; 
2 Roll. Rep. 20; Poph. 136. 

So, if lessee for years grants over by indenture all his 
estate, reserving a rent during the term, and afterwards re- 
leases to the assignee all demands, this shall release the rent ; 
for though he cannot have an action to demand all the estate, 
yet this is an estate in him of the rent, and assignable over ; 
and in an action of debt for any arrears after, he shall claim 
it as a duty accrued from the estate; and it shall not be said 
that the duty arises annually on taking the profits, but this 
had its commencement and creation by the reservation of the 
contract, which was before. 2 Roll. Abr, 408. 

If there be lessee for years rendering rent, and the lessor 
grants over the reversion, and the lessee attorns, and after 
the lessee assigns over his estate, and after the assignee of 
the reversion releases all demands to the first lessee, yet this 
shall not release the rent; for there is neither privity of the 
estate or contract between them after the assignment; but if 
the release had been made to the assignee, it had extinguished 
the rent. 2 Roll. Abr. 408; Moor, 544; Cro. Eliz. 606, 

If he who has a rent-charge in fee releases to the tenant 
of the land all demands from the beginning of the world till 
the making of the deed of release; this shall discharge all 
the rent, as well that to come as what is past. 20 Ass. pl. 5; 
2 Roll. Abr. 408, 

Itis said by Littleton and Coke, that by a release of all 
demands a rent-service shall be released; but this it is said is 
to be intended of a rent-service in gross, as a seigniory. Litt. 
§ 510; Co. Litt. 291, Therefore, where in action of cove- 
nant on a lease for years, to pay the rent reserved, the de- 
fendant pleaded release by the plaintiff of all demands, at 
a day before the rent in question became due; the plaintiff 

replied, that the release was in performance of an award of 
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all matters in controversy between the plaintiff and de f 
ant; and on demurrer it was adjudged, that the rent was 2 
discharged by this release; as it became due by the pereel 
tion of the profits, and was not like to a rent-charge, OF 
rent-parcel of a seigniory ; and that this rent being incid 
to the reversion, and part thereof, was no more released 
the reversion itself; and this construction should the 
prevail, as it was not the intention of the party to release ® 
rent; but Twisden said, that in releases and deeds, 
words are heaped up, the party who is to take advantage 
take the strongest word, and the strongest sense, and 

the reason they are put in; and as to the intent, that mus 
gathered from the words, and men must take care what wort 
they use: and he said, he could see no difference betw 
this rent, and a rent in fee, both are rent-services, and nell 
demandable before they become due, otherwise than 28! 
40 Ed. 3. 47, it is said, there is a continual demand betw? 
lord and tenant; and in this case there is a tenure beti 
the lessee and him in reversion: and the reason why 
reversion is not touched by this release is, because it 
work only by way of extinguishment, and not by way 
passing an interest; but it was adjudged against the rele 
1 Lev, 99, 100; 1 Sid. 141; 1 Keb. 499, 510; see 2 
578. 

Where a release, contained in a deed, recited that A. 
indebted to his creditors in the several sums set to 
respective names, and that they had agreed to take fi 
shillings in the pound of him, upon the whole of 
respective debts, and in consideration of the payment te! 
each and every of them did release him from all man 
actions, debts, claims, and demands in law or equity i 
release was held to extend only to the respective debts 
all actions touching them: and that the general words p 
reference to the particular recital, and were restrained by’ 
4 M. & S. 423. 4 

‘A. the mother of B. having entered into a bond on his 
half for 10002., B. executed an indemnity bond of the é 
date, conditioned for the payment of 1000/,, three mo 
after her decease. A, afterwards made a codicil to bi 
by which she relinquished two debts due from B. of 
and 5002; and desired him to be punctual in indem@l”? 
her estate against the bond for 1000/, Soon after t 
cution of this codicil, A. executed a release to Ba nie 9 
(reciting the existence of certain debts of 500, 480k 
3007. due on bonds, &c.) it was expressed that she had 4g 
to release B, from those sums, and of and from all an 
other sum or sums of money, claims and demands 
secured, and all other sum and sums of money; ¢ 
demand whatsoever, and released him accordingly rom) 
sums, and all claim on account of those sums, or fott 
account of any other matter, cause, or thing WI bo "id! 
the court of C. P. held that this release did not ex 
the indemnity bond; and that no extrinsic evidene® fm 
be admitted to explain the intentions of A. as to the 
1 New Rep. C. P. 113. 

A deed inter partes cannot operate as a release to i 
therefore a charter-party between A. and B, in cont y 
of a former charter-party between A, and C. whicl f 
party in consideration of the freight B. was to pay A first 
by declared null and void, A. agreeing to cance! tl ‘nea! 
consideration of the second, &e. and C. was thereby vie 
of all claims which A. might have against him IM p 
the first charter-party, was held not to operate a 
from A, to C. of the first charter-party. 3 M. # 


bond t0 in 
money on a day to come ; for it is debitum in presen’ 

vis sit solvendum in futuro ; and it is a thing mere ough, 
and the right of action is in him who release% ‘ogg, 
action will lie when the release is made, Co. 14 

Bond, 


IV. A rexease of all actions discharges & 
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But a release of actions does not discharge a rent before 
the tin, of payment, for it is neither debitum nor solvendum at 
itis le of the release; nor is it merely a thing in action, for 

Brantable over. Co. Litt. 292. 
Fein a man has an annuity for a term of years, for life, 

a's a and he, before it be in arrear, releases all actions ; 

„Dot release the annuity, for it is not merely in action 
Wes Get may be granted over. Co. Litt, 292; 1 Bulst. 
release Ae Eliz, 897; Moor, 118, But such release shall 
tbr. 404, e arrears incurred before. 39 Hen, 6. 43; 2 Roll. 


aimma ete of all manner of actions, all actions, as well 
287, as real, personal, and mixed, are released. Co, Lit. 










ag ense of actions real is a good bar in actions mixed as 
Black ovel disseisin, waste, quare impedit, annuity; and 

Mar thet? of actions personal. Co, Litt, 284. But not 
A rele grantee has made his election. 1 Jones, 215. 

for ex se of all actions is regularly no bar to an execution; 


cution is no action, but begins wh i 
it , zi vhere the action ends. 
Co, Litt, 289; 8 Co, 153, S K 


so i 
wita k release o f all actions does not regularly release a 
Justices ong for it is no action, but a commission to the 





y recone mine the record; but if therein the plaintiff 
the ising. or be restored to any thing, it may be released 
ut, bya le y action, 2 Inst. 40; Yelv. 209; Co. Litt. 288. 

Tag geese of all suits, a man is barred of a writ of 
peh 110. So, by a release of all suits, a man is 
ation p c ecution, because it cannot be had without appli- 


Lite Ùe court, and prayer of the party, which is his suit, 
38 Co, 153, 


s a good bar to a scire facias, 
iti for the defendant may plead to 
Co, Litt, opp Ature of a new original given by the statute. 
in 90; Comb. 455. 





n rT . Š 
Teplevin, a release of all actions is a good bar, for 


è ay x 
Paini ®t is defendant, though in some respects he is 
So, if p? POl. Rep. 75. 
to him ap paan by wrong takes away my goods; if I release 
Out of his ctions personal, yet by law I may take the goods 
Ia at ošsession, Co, Litt, 286; Skin. 57. 
Well Ationg “lenses all actions, by this he shall release as 
wh; 89 fry. uch he hath as executor, as those in his own 
C. cited od 3, 26; 2 Roll, Abr. 404; 2 Ld. Raym. 1807, 
there yd, Lowell: and said by him to be clearly so, 
ý Was an action of his own for the release to work 









mi 
fat ong cates all quarrels; a man’s deed being taken 
wag it all 2,t8tinst himself, it is as beneficial as all actions, 
Cyl causeg O88 Feal, personal, and mixed, are released ; 
wit 299," Of action, though no action then depending. 





ea 
meneg CHF whose bailiff had made a distress for rent, 
taint ri in the bailiff’s name, and with his con- 
he ness for taking insufficient pledges in 
fing PA anq lil, without the lessor's privity, released 
Thee, the Cott? release was pleaded puis darrein con- 
aint, qg, OUrt of Common Pleas set aside the plea. 


When ‘ 
asioned, Took ® obligor of a bond, afto 











el r notice of its being 
ithe, from the obligee, and pleaded it to an 
t e assignee in the name of the obligee, 
thosa Mo" Pleas set aside the plea, nor would 
to the ol tireumstances suffer the obligor to plead 
E a Chiu, Rece | Legh v. Legh, 1 Bos. § Pull. 447; 
i omend + 390; and tit, Obligation, vol. v.; and 4 
of sey, bas 
det Will sot a lüntiffs fraudulently release the action, 
2 ide a plea of release ; but the fraud must 


Out by the affidavits of the party secking to 
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set aside the release. 1 Young § J. 362; and see 4 Moo. 


192; 7 Moo. 356. 

The general words in a release are qualified by the recital. 
Thus, where the release recited that disputes were subsisting 
between A. and B., about which actions had been brought, 
and that it had been agreed that each of them should execute 
a release of all actions, causes of action, claims, and de- 
mands, brought by him against the other; it was held, that 
the release must be confined to actions then depending. 3 
B.§ Ad. 175. And see 4 M. § S. 428, ante, III, ; and 2 
B. & A. 38. 

If a person release to another all his right which he hath 
in the land, without using any more words, as, “ To hold to 
him and his heirs, &c.” the relessee hath only an estate for 
life. Dyer, 263. A release made to a tenant in tail, or for 
life, of right to land, shall extend to him in remainder or re- 
version. 1 Inst. 267. By release of all a man’s right unto 
lands, all actions, entries, titles of dower, rents, &c. are 
discharged; though it bars not a right that shall descend 
afterwards. And a release of all right in such land will not 
discharge a judgment not executed ; because such judgment 
doth not vest any right: but only makes the land’ liable to 
execution. 8 Rep. 151; 3 Salk. 298, 

It is said a release of all one’s title to lands, is a release 
of all one’s right. Litt, § 509; 1 Inst. 292. By a release 
of all entries, or right of entry, which a man hath into lands, 
without more words, the releasor is barred of all right or 
power of entry into those lands; and yet if a man have a 
double remedy, viz, a right of entry, and an action to recover, 
and then release all entries, by this he is not barred and ex- 
cluded his action ; nor doth a release of actions bar the right 
of entry. Plomd. 484; 1 Inst. 345. 

If a desseisce releases to the disseisor all actions; this is 
no release of his right of entry: for when a man has several 
means to come at his right, he may release one, and yet take 
benefit of the other, Co. Litt. 28, b; 8 Co. 141. 











V. To prevent maintenance, and the multiplying of con- 
tentions and suits, it was an established maxim of the com- 
mon law, that no possibility, right, title, or any other thing 
that was not in possession, could he granted or assigned to 
strangers. A right in action could not be transferred even 
by act of law; nor was it considered as transferred to the 
king by the general transferring words of an act of attainder. 
See 3 Rep. 2, b. 

But a right or title to the freehold or inheritance of lands 
might be released in five manners, 1, To the tenant of the 
freehold, in fact, or in law, without any privity. 2. To him 
in remainder. 3. To him in reversion. 4. To him who 
had right only, in respect of privity; as if the tenant were 
disseised, the lord, notwithstanding the disseisin, might re- 
lease his services to him, 5. To him who had privity only, 
and not the right; as, if tenant in tail made a feoffment in 
fee, after this feoffment, no right remained in him; yet in 
respect of the privity only, the donor might release to him 
the rent and services. So, 6. If the terretenants, and the 
person entitled to the right or possibility, joined in a grant of | 
the lands, it would pass them to the grantee, discharged from 
the right or postihly. See 10 Rep. 49, (b). But the law 
is now altered, in the above instances, in many respects, As 
to the assignment of things in action, see tit. Assignment. 
A contingent remainder in real estates could only be trans- 
ferred by a fine and a common recovery, in which the re- 
mainder-man came in upon the voucher; but fines and reco- 
veries are now abolished, See Fine of Lands; Recovery; 
Remainder. ¥ 

On the principles of the common law above stated, it was 
held, that an heir at law cannot release to his father’s disseisor 
in the life-time of the father; for the heirship of the heir is a 
contingent thing, for he may die in the lifetime of the father, 





ae 
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or the father may alien the lands. Litt. § 446; Co. Litt. 
265, a; 10 Co, 51; Bridgm. 76. 

So, if the conusee of a statute released to the conusor all 
his right to the land, yet he might afterwards sue execution, 
for he had no right to the land, but only a possibility. 1 dnd. 
133; Co. Litt. 265; 9 Roll. Abr. 405; Cro. Eliz. 552. 

So, if a creditor release to his debtor all the right and 
title which he hath to his lands, and afterwards get judgment 
against him, he may extend a moiety of the same Neate for 
he had no right to the land at the time of the release, and 
the land is not bound but in respect to the person. 2 Mod. 
281; 2 Lev. 215. 

So, if a plaintiff releases all demands to the bail in the 
King’s Bench, and afterwards judgment be given against the 
principal, execution may be sued against the bail ; for that, 
at the time of the release, there was only a possibility of the 
bail becoming chargeable. 5 Co. 70; Co. Litt. 265; Moor, 
469; Cro. Eliz. 579; Hut. 17; and see Moor, 852. 

So, if A. recovers in trespass against B, in B. R., and B. 
brings a writ of error, pending which A, releases to B. all 
executions, and afterwards the judgment is affirmed, and new 
damages given to A. for the delay, (on 3 Hen. 7. c. 10.) this 
release shall not bar A. to have execution of those damages, 
because he had not any right to have execution, nor to any 
duty when the release was made, 2 Roll, Abr. 404; Cro. 
Jac. 337; 1 Roll, Rep. 11. 

If the next presentation to a church be granted to A, and 
B. and living the incumbent, A. releases all his estate, title, 
and interest to B., this release is void, it being of a chose 
in action; otherwise, had the release been made after the 
avoidance, at which time the interest would have been vested 
in A. Cro. Eliz. 178, 600; Owen, 85; 1 Leon. 167; 8 Leon. 
256; Dyer, 244; 10 Co. 48, 

A city orphan cannot at law release her orphanage part 
to her father, for she hath no right in her during the lite of 
her father; but it hath been held in equity, that such release 
being for a valuable consideration, as on the marriage of a 
daughter, and a portion given her by the father, such release 
may operate as an agreement to waive the orphanage, and 
hath accordingly been so decreed in equity. 1 P. Wms. 638; 
2 P, Wms. 527; Preced. Chan, 545. 

If there be a devise of a term for years to A, for life, 
remainder to B.—B. may release his right to A., and such 
release shall extinguish his interest, though it was objected 
that B. had only a possibility at the time of the release made, 
10 Co. 47. 

A duty uncertain at first, which on a condition precedent 
is to be made certain afterwards, is but a possibility which 
cannot be released. 5 Co. 702; 2 Mod. 281. As a nomine 

ence Waiting on a rent, which cannot be released till the rent 
1s behind, as the non-payment of the rent makes the nomine 
powænæ a duty. Yelv. 215; Bownl. 116. So, if a man 
covenant to pay 10/. on the birth of a child, the covenantor 
cannot be released of the 10/.; it resting merely in contin- 
gency whether such child ever will be born or not, Yelv. 
192. 

So, if an award be, that on a plaintiff's deneng to de- 
fendant, by a certain day, a load of hay, defendant shall pay 
him 10/.; in this case the 107. cannot be released before the 
day, for it rests merely in possibility and contingency, whe- 
ther the money shall ever be paid, for it becomes a duty on 
delivery of the hay only, and not before. Yelo, 215, See 
Award. 

In debt on bond against the defendant as administrator, 
&c. the defendant pleaded a release; whereby the plaintiff, 
reciting that there were several controversies between the 
defendant and him, about a legacy and the right of adminis- 
tration, releases to the defendant all his right, title, interest, 
and demand of, in, and to the personal estate of the intestate; 
and, on demurrer, this was held to be no plea; and a dif- 
ference was taken by Holt, between a release of all demands 





l 


REL 
to the person of the obligor or administrator, and a rele 
all demands to the personal estate of the obligor or intes 
that the last will not discharge the bond, as the other 
because the bond does not give any right or demand 
the personal estate, &e. until judgment and execution 
Salk. 575; 2 Ld. Raym. 786. 

If A. promises B, in consideration that he will sell to h 
son certain merchandise, at such a price, that if his son ¢ 
not pay it at the feast of St, Michael next ensuing, he him 
self will pay it; and before Michaelmas, A. releases all 
tions and demands to him who made the promise, this 
not release the assumpsit: for till Michaelmas it cannot 
known whether his son will have paid it or not, andy,” 
default by him, the other is not bound to pay it; so it i 
mere contingency till Michaelmas, which cannot be release 
2 Roll. Abr. 407, 408. 

For more learning on this subject, see Bac. Ad, tit. 

(Tth ed.); 18 Vin, Abr.; and Com. Dig. tit. Release. 4 

RELEGATION, relegatio.) A banishing, or senil 
away. 

Al yaa is forswearing the realm for ever; releg 
banishment for a time only. Co. Litt, 1338, See 
tation. 

RELEVANT, applying to the matter in question—$0 
levancy of proof is the effect of it as applied to the actiol 


suit. 

RELICTA VERIFICATIONE. Where a judgm 
confessed by cognovit actionem after plea pleaded, and f 
plea is withdrawn, it is called a confession, or cognovif í 
tionem relicté verificatione. See Judgments acknowlet 

RELIEF, relevamen; but in Domesday, relevatio ti 
vium.) A certain sum of money which the tenant, hô 
by knights-service, grand serjeanty, or other tenures 
which homage or legal service is due,) and being at full 
the death of his ancestor, paid unto his lord at his entri 
See Braction, lib. 2. c. 36; Britton, c. 69; Grand Custo 
of Normandy, c. 34. 

Skene, de Verbor. signif. verb, Relevium, saith, rel 
French word, from the Latin relevare, to relieve, oF Mi 
that which is fallen; for it is given by the tenant or C 
who is of perfect age, after the expiring of the wards 
his superior lord, of whom he held his lands by knight 
vice, that is, by ward and relief: for, by payment 
he relieves, and, as it were, raiseth up again his lands 
they were fallen down into his superior’s hands, by 
wardship, &c. 

Relief is otherwise thus explained, viz. a feudal % 
beneficiary estate in lands was at first granted only ef lo 
and after death of the vassal it returned to the chi 
for which reason it was called feudum caducum, Vi 
to the lord by the death of the tenant; afterwards, 
feudatory estates being turned into an inheritances 
connivance and assent of the chief lord, when the P? 
of such an estate died, it was called Aæreditas 
it was fallen to the chief lord; to whom the heit 
paid a certain sum of money, he did then relevare M 
tem caducam out of his hands; and the money thus 


called a relief. fon i 
to the lord at the death of his tenant; which in 
sty 
were deprived of both by the Normans ; and ins 
to this day. 
let ¥ sometimes called, la 
ill of 


This must be understood after the conquest ; “ii 

time of the Saxons, there were no reliefs, but d 

were horses, arms, &e, and such tributes could not 

acted by the English immediately after the conga ol 

in many places, the payment of certain sums 0, meni 

substitated, which they called a relief; and whieh 
Relief reasonable, or, as it i 

ancient relief, is such as is enjoined by some Jaws 

due by custom, and doth not depend on the wil! 

What that was we may read in the laws of P 
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h c, 22, and of Henry 1. ¢. 14. and before that time in 
tih ws of Canute, c. 97. viz. the relief of an earl was 
a t war horses, with their bridles and saddles, four loricas, 
telmets four shields, four pikes, four swords, four 
aig horses and a palfrey, with their bridles and saddles ; 
ie ief of a baron or thane was four horses, two with fur- 
nie a two without, two swords, four lances, four shields, 
aa helmet, cum loric, and fifty marks in gold. The re- 
$ à vavasor was his father's horse, his helmet, shield, 
® and sword, which he had at his death. The relief of 


à yil P A 
Te Br. or countryman was his best beast, &e. Cowell. See 









» religio.] Virtue, as founded on reverence 
id expectation of future rewards and punishments ; 

Divine Faith and Worship, as opposed to others. 
hat habit of reverence towards the Divine Nature, 
we are enabled and inclined to serve and worship 


n Y such e conceive most acceptabl 
lim, i ble to 
™, is called reli Wilkins, k 





pe with false 
a ; all open lewdness and 
Sei 

to sub nature, because they tend 
of which are the foundation 


1 Hawk. P. C. e. 5. 
Goa and me enumerates the following, as the crimes against 
dd; Ape cgion, which are punishable by the laws of Eng- 
H tostacy, as to which see title God and Religion; 
a ke a gE i THE de THE 
itle; Brasruemy, SWEARING (PROPANE), 

oe on Wirencrarr, see those titles; Rexicrous 
ATI eee title Prophecies ; Snvony, see that title; Pro- 
, 1 eiai Lonn's Day, see title Sunday; DRUNKEN- 
$e. Sea alge ess see those titles. See Church, Conformity, 
Sedition titles Clergy, Parson, Service and Sacraments, &e, 
Re indies 0rd, in derogation of the established religion, 
`C, ©, as tending to a breach of the peace. 1 Hawk. 


Blacksto 


















+ 6.6, 
on LOUS HOUSES, religiose domus] Houses set 
all othon uses, such as monasteries, churches, hospitals, 
oor bee where charity was extended to the rel f 
Bee nd orphans, or for the use or exercise of re- 
n? the Ne Monasteries. 
luses initia Monastica, or a short History of the Religious 
Huet of eg nla and Wales, by Tanner, in alphabetical 
ts, the meh is accurately given a full account of the 
and the ae foundation, titular saints, the order, the 
issolution under Henry VIII., with refer- 
“1 authors and manuscripts whieh preserve any 
ing to each house; with a preface of the insti- 
otg orders, Se, Cowell, 
Monaste MEN, religiosi] Such as entered into 
leeds Y or conven 
ined of 


Mis, 
























S, reliquice.] 


Veneru Ae dead, 
You, q, ation, ag 


Remains, such as the bones, &e. 
|, preserved by persons living, with 
Sacred memorials of them. They are 
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forbidden to be used or brought into England by several sta- 
tutes; and justices of peace were, by 3 Jac. 1. e. 26, em- 
powered to search houses for Popish books and reliques, 
which, when found, are to be defaced and burnt, &c. 
RELOCATION, A reletting or renewal’ of a lease, 
Where a landlord, instead of warning a tenant to remove, 
has allowed him to continue without making any new agree- 
ment, this is termed in the law of Scotland tacit relocation, 


REMAINDER, 


Remanentra.] An estate limited in lands, tenements, or 
rents to be enjoyed after the expiration of another particular 
estate. And a remainder may be either for a certain term, 
or in fee-simple or fee-tail. Broke, tit. Donee and Remainder, 
245; Glan. lib.7.c.1. The difference between a remainder 
and reversion, according to Spelman, is this, that by a re- 
version, after the appointed term, the estate returns to the 
donor or his heirs, as the proper fountain; whereas by re- 
mainder it goes to some third person or a stranger. Cowell, 

Remainder is described to be a remnant of an estate in 
lands or tenements, expectant on a particular estate created 
together with the same, and at the same time, and is so ex- 
pectant on the particular estate, that unless it can take effect 
when the particular estate determines, it is void. Co, Lit. 
49, 143; 2 Co. 51; Moor, 344; Vaugh, 269, 


I. Of the Nature of Remainders, vested or contingent, and 
the general Rules relating thereto. 

Il. Of Contingent Remainders and Remainders in Abeyance, 

TIL, Of Cross Remainders, and those arising by Implication 
and Construction of Law, 

IV. Of what Things a Remainder may be made or limited. 

V. What Words are sufficient to create a Remainder ; and 
herein in what cases the Heir shall take by Words of 
Purchase or Words of Limitation, and the effect thereof, 
And see more particularly, titles Descent, Purchase, 


























I, Aw estate in remainder may be defined to be an estate 
limited to take effect and be enjoyed after another estate is 
determined. As if a man, seised in fee-simple, grants lands 
to A, for twenty years, and after the determination of the 
said term, then to B. and his heirs for ever: here A. is te- 
nant for years, remainder to B. in fee, In the first place, an 
estate for years is created or carved out of the fee, and given 
to A., and the residue or remainder of it is given to B, 
But both these interests are in fact only one estate; the pre- 
sent term of years and the remainder afterwards, when added 
together, being equal only to one estate in fee. Co. Lit. 148, 
They are indeed different parts, but they constitute only one 
whole; they are carved out of one and the same inheritance; 
they are both created, and may both subsist together; the 
one in possession, the other in expectancy. So, if land be 
granted to A, for twenty years, and after the determination 
of the said term to B. for life; and after the determination 
of B.'s estate for life, it be limited to C. and his heirs for 
ever; this makes A. tenant for years, with remainder to B. 
for life, remainder over to C. in fee. Now here the estate of 
inheritance undergoes a division into three portions ; there is, 
first, A.'s estate for years carved out of it; and after that B.'s* 
estate for life; and then the whole that remains is limited to 
C. and his heirs. And here also the first estate, and both 
the remainders, for life and in fee, are one estate only, being 
nothing but parts or portions of one entire inheritance; and 
if there were a hundred remainders, it would still be the 
same thing, upon a principle grounded in mathematical truth, 
that all the parts are equal, and no more than equal to the 
whole, And hence, also, it is easy to collect that no re- 
ainder can be limited after the grant of an estate in fee- 
simple; because a fee-simple is the highest and largest es- 
tate that a subject is capable of enjoying; and he that is te- 
nant in fee hath in him the whole of the estate; a remainder, 
therefore, which is only a portion or residuary part of the 
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REMAINDER, I. 


estate, cannot be reserved after the whole is disposed of. 
Plond. 29; Vaugh. 269, A particular estate, with all the 
remainders expectant thereon, is only one fee-simple ; as 407. 
is part of 100}, and 60l. is the remainder of it; wherefore, 
after a fee-simple once vested, there can no more be a re- 
mainder limited thereon than after the whole 100/. is appro- 
priated there can be any residue subsisting. 2 Comm, c. 11. 

Thus much being premised, the student will be the better 
enabled to comprehend the rules that are laid down by law 
to be observed in the creation of remainders, and the reasons 
upon which those rules are founded. 

First, there must necessarily be some particular estate, 
precedent to the estate in remainder ; as an estate for years 
to A., remainder to B, for life; or an estate for life to A., 
remainder to B, in tail; this precedent estate is called the 
particular estate, as being only a small part, particula, of the 
inheritance; the residue or remainder of which is granted 
over to another. The necessity of creating this preceding 
particular estate, in order to make a good remainder, arises 
from this plain reason, that remainder is a relative expression, 
and implies that some part of the thing is previously dis- 
posed of; for where the whole is conveyed at once, there 
cannot possibly exist a remainder; but the interest granted, 
whatever it be, will be an estate in possession. See Co, Lit. 
49; Plowd. 25. 

An estate created to commence at a distant period of time, 
without any eae estate, is therefore properly no re- 
mainder ; it is the whole of the gift, and not a residuary part. 
And such future estates can only be made of chattel interests, 
which were considered in the light of mere contracts by the 
ancient law, to be executed either now or hereafter, as the 
contracting parties should agree; but an estate of freehold 
must be created to commence immediately ; for it is an an- 
cient rule of the common law, that an estate of freehold 


cannot be created to commence in futuro, but it ought to 


take effect presently, either in possession or remainder. 
5 Rep. 94. Because at common law no freehold in lands 
could pass without livery of seisin, which must operate either 
immediately or not at all. It would therefore be contra- 
dictory, if an estate, which is not to commence till hereafter, 
could be granted by a conveyance, which imports an im- 
mediate possession. Therefore, though a lease to A, for 
seven years, to commence from next Michaelmas, is good ; 
yet a conveyance to B. of lands, to hold to him and his heirs 
for ever, from the end of three years next ensuing, is void. 
So that, when it is intended to grant an estate of freehold, 
whereof the enjoyment shall be deferred till a future time, it 
ig necessary to create a previous particular estate, which may 
subsist till that period of time is completed, and for the 
grantor to deliver immediate possession of the land to the 
tenant of this particular estate; which is construed to be 
giving possession to him in remainder, since his estate and 
that of the particular tenant are one and the same estate in 
law. As where one leases to A. for three years, with re- 
mainder to B. in fee, and makes livery of seisin to A, ; here, 
by the livery the frechold is immediately created and vested 
in B. during the continuance of A.’s term of years. The 
whole estate passes at once from the grantor to the grantees, 
and the remainder-man is seised of his remainder at the same 
time that the termor is possessed of his term. The enjoy- 
ment of it, must, indeed, be deferred till hereafter; but it 
is, to all intents and purposes, an estate commencing in præ- 
senti, though to be occupied and enjoyed in futuro. 

As no remainder can be created without such a precedent 
particular estate, therefore the particular estate is said to 
bee the remainder. But a lease at will is not held to be 
such a particular estate as will support a remainder over. 
8 Rep. 75. For an estate at will is of a nature so slender 
and precarious, that it is not looked upon as a portion of the 
inheritance; and a portion must first be taken out of it in 
order to constitute a remainder. Besides, if it be a free- 


| tinuance, nor at the determination, of the pa 
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hold remainder, livery of seisin must be given at the ti 

its creation; and the entry of the grantor, to do this, del 
mines the estate at will in the very instant in which it 8 
made. Dyer, 18. Or, if the remainder be a chattel 
terest, though perhaps the deed of creation might operate @ 
a future contract, if the tenant for years be a party to it, yet 
itis void by way of remainder; for it is a separate 
pendent contract, distinct from the precedent estate at 
and every remainder must be part of one and the same 
tate, out of which the preceding particular estate is taken 
Raym. 151. And hence it is generally true, that if the P 
ticular estate is void in its creation, or by any means 
feated afterwards, the remainder supported thereby shall b 
defeated also; as where the particular estate is an estate M 
the life of a person not in esse, or an estate for life upon 0 
dition, on breach of which condition the grantor enters 
avoids the estate; in neither of these cases the remalnt 
over is void. Co. Lit. 298; 2 Rol. Abr. 415; 1 Jon. 58. 

Secondly, the remainder must commence, or pass oul 
the grantor, at the time of the creation of the particular €s 
Lit. § 671; Plomd. 25. As where there is an estate 04 
for life, with remainder to B, in fee; here B. ind 
fee passes from the grantor at the same time that seisin is i 
livered to A. of his life estate in possession. And itis 
which induces the necessity at common law of livery of sé 
being made, on the particular estate, whenever a free! 
remainder is created. For if it be limited even on an efm 
for years, it is necessary that the lessee for years should ba 
livery of seisin, in order to convey the freehold from cand ol 
of the grantor, otherwise the remainder is void, Lite 
Not that the livery is necessary to strengthen the estate), 
years; but as livery of the land is requisite to convey. 
freehold, and yet cannot be given to him in remainder "i 
out infringing the poneren of the lessee for years, th 
the law allows such livery made to the tenant of the pat 
estates to relate and enure to him in remainder, as 
but one estate in law. Co. Lit. 49. Ba 

Hence the remainder must be created in the same J? 
ment with the particular estate. Co, Lit, 49 a. 
ticular estate, however, may be made by a will, and t 
mainder by a codicil, or vice versd, for they are, for ti is 
pose, parts of the same assurance. 2 Bla, 698. ia 

A remainder may also be limited by an appointment Ii 
ecution of a power contained in the conveyance by Wg 
the particular estate is created, because from the retrosp 
relation which appointments bear to the instrument con 
the power, they are considered as legally inserte 
Cornish on Remainders, 45, But see 1 Preston on 
115. 

Thirdly, the remainder must vest in the grantee 
the continuance of the particular estate, or eo inst 
determines. Plowd, 25; 1 Rep. 66. As if A. be teny 
lite, remainder to B. in tail; ihe B.'s remainder 18 
in him at the creation of the particular esi 
or if A. and B. be tenants for their joint lives, 
the survivor in fee; here, though during their i 
remainder is vested in neither, yet on the death of í 
them, the remainder vests instantly in the survivor e 
fore both these are good remainders. But if an pi? 
limited to A. for life, remainder to the eldest son z 
tail, and A. dies before B. hath any son; here the ‘hi 


will be void, for it did not vest in any one durat 


and even supposing that B, should afterwards have @ 


| shall not take by this remainder : for as it di 


before the end `of the particular estate, it never 
all, but is gone for ever, 1Rep, 138, And t 
upon the principle before laid down, that the pri 
icular estate, and the remainder, are one ane a the 
must therefore subsist and be in esse at one aní A the 
stant of time, either during the continuance ol 
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__ late, or at the very instant when that determines, so that no 

er estate can possibly come between them. For there can 

no intervening estate between the particular estate and 

a remainder poprie thereby. 3 Rep. 21. The thing 

eet borted must fall to the ground, if once its support be 
ee from it, 2Comm. c. 11. 

e aa makes a lease to A. for life, and that after the 

for if A, and one day after, the land shall remain to B. 

fe, &e, this is a void remainder, because not to take 

t immediately on the determination of the first estate, 

the eo during that time there would be an interruption of 

vi ery, and no tenant of the freehold, either to do the 

ices, or answer to the precipes of strangers; Plomd. 


i an 144; that the law is nice to an instant, 1 Ld. 
it upo deslois. 
docto PON these rules, but principally the Tast, that the 


of contingent remainders depends, For remain- 
whe ae either vested or contingent. Vested remainders, 
eajoye Aha Present interest passes to the party, though to be 
temai trfuturo; are where the estate is invariably fixed to 
i A ‘determinate person after the particular estate is 
ita fe i if A. be tenant for twenty years, remainder to 
can defen, here B.'s is a vested remainder, which nothing 
‘at or set aside, 
46, Bat case it was held, on a devise to A. remainder 
der vested. heir male of the testator in fee, that the remain- 
werin, ed, upon the testator's death, in the party then an- 
589, 8 e. description. 2 N. § M. 524; and see 12 Last, 
Bee Brown's C. C, 292; 1 B. & A, 5465 1 M. § S. 744. 
Temaj ge 1L and also post, V. as to the distinction between 
ers vested and executed. 











I 
K k igoNtNcer or executory remainders (whereby no pre- 
limited ta ott asses) are where the estate in remainder is 

Hor a take effect either to a dubious and uncertain per- 
ticular ea a dubious and uncertain event, so that the par- 
“ener take ome CES to be determined, and the remainder 

hus oe Sffect, Rep. 20. 

lest gat A. be a feniice for sliferithirersnin dee CoB A 
der, for iy then unborn) in tail, this is a contingent remain- 
WE the instago ncettain whether B, will have a son or no; 
Contingent that a son is born, the remainder is no longer 
ingenc Though if A. had died before the 
temainge 7 Pappened, that is, before B.'s son was born, the 
Id have been absolutely gone, for the particular 
gh wacrmined before the remainder could vest. 
remainder ndoubtedly it is a property of all contingent 





particu 
in posted hether there is a present capacity of taking 
in ithe sion if the particular estate were to determine; 
ete be a ea minder is vested, and not otherw Thus 
continder oe PT life to A., and after the death of J. D. 
no BEN, beg ttl While J. D. lives, B.'s remainder is 
wactaciny opca if A. were then to die, there would be 
im’ to dig, pià taking effect in possession ; but if J. D, 
Medines iing A. in that case B.'s remainder would 
yet if B. were also to die 
» it would never actually take effect 
on. Rem. p. 216. 7th edit, 
pie lies to the estate so commonly created 
it mje ierta es to preserve contingent remainders ; 
taal and depends on a contingency whether 
Bpr. See oy Come into possession, yet it is a vested 
ey fhe strict r te ems 169 n. 
t0 is ois ile of law, if A, were tenant for life, remain- 
est son in tail, and A. died without issue 
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born, but leaving his wife enseint, or big with child, and after 
his death a posthumous son was born, this son could not take 
the land by virtue of this remainder ; for the particular estate 
determined before there was any person in esse in whom the 
remainder could vest. Salk. 228; 4 Mod. 282. But, to 
remedy this hardship, it is enacted by the 10 & 11 Wm. 3, 
c. 16, that posthumous children shall be capable of taking in 
remainder in the same manner as if they had been born in 
their father’s lifetime; that is, the remainder is allowed to 
vest in them while yet in their mother's womb, 

The particular case on which this statute was passed (as 
many statutes have arisen from circumstances of private 
hardship or injustice), was as follows:—A father had devised 
an estate to his son for life, with a remainder to the first and 
other sons of the son in tail; the son died, leaving his wife 
pregnant, who was afterwards delivered of a son: the courts 
of Č. P, ‘and K. B, held clearly that the grandson, not bein, 
born at the expiration of the estate for life, was not entitle 
to take it; but the lords, moved by the hardship of the case, 
reversed the judgment of the courts below, contrary to the 
opinions of all the judges, Reeve v. Long, 1 Salk. 227. 
§ alibi. But the House of Commons, in reproof of what 
they considered as an assumption of legislative authority in 
the Lords, immediately brought in an act which passed into 
the above statute, The statute only mentions marriage and 
other settlements; and it is probable that devises were de- 
signedly omitted to be expressed, from delicacy, and that the 
authority of the judgment of the peers might not be too openly 
impeached. As the statute says that the posthumous son, in 
this case, shall take the estate as if born before the death of 
the father, he is entitled to the intermediate profits from the 
death of the father; 3 Atk. 203; which is different from the 
case of a descent devested by the birth of a posthumous child, 
See Descent, Rule I. 

This species of contingent remainders, to a person not in 
being must however be limited to some one that may, by 
common possibility, or potentia propinqua, be in esse at or 
before the particular estate determines. 2 Rep, 51. As if 
an estate be made to A. for life, remainder to the heirs of B.; 
now, if A. dies before B., the remainder is at end ; for during 
B.’s life he has no heir, nemo est hæres viventis; But if B. 
dies first, the remainder then immediately vests in his heir, 
who will be entitled to the land on the death of A. See post. 
‘This is a good contingent remainder, for the possibility of 
B.'s dying before A. is potentia propinqua, and therefore 
allowed in law, Co, Litt, 378, But a remainder to the right 
heirs of B. (if there be no such person as B, in esse), is void. 
Hob. 33. For here there must be two contingencies happen; 
first, that such a person as B. shall be born; and secondly, 
that he shall also die during the continuance of the particular 
estate; which make it potentia remotissima, a most improbable 
possibility. A remainder to a man’s eldest son, who hath 
none (we have seen), is good ; for by common possibility he 
may have one; but if it be limited in particular to his son 
John or Richard, it is bad, if he have no son of that name; 
for it is too remote a possibility that he should not only have 
a son, but a son of a particular name, 5 Rep. 51. A limita- 
tion of a remainder to a bastard, before it is born, is not 
good; for though the law allows the possibility of having 
bastards, it presumes it to be a very remote and improbable 
contingency. Cro. Eliz. 509. ao 

It is not merely there being two contingencies to happen, 
or what Lord Coke calls a possibility on a possibility, in 
order to the vesting of the estate, which will make the pos- 
sibility too remote; but there must be some legal improba 
lity in the contingencies. Butler mentions a case, Routledge 
v. Dorril, 2 Ves. jun. 357, where limitations of a money fund 
were held valid; although, to entitle one of the objects to 
take under it, it was necessary, first, That the husband and 
wife must have had a child; 2, That that child must have 
had a child; 3. That the last-mentioned child must have 
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been alive at the decease of the survivor of his grandfather 
and grandmother; 4. That if a boy, he must have attained 
twenty-one,—if a girl, that age, or be married. Fearne, Cont. 
Rem. 251, n. c. Tth ed. ; 2 Comm. 170, n. 5. 

Next, with respect to a contingent remainder, where the 
person to whom it is limited is fixed and certain, but the event 
upon which it is to take effect is vague and uncertain. 

here land is given to A, for life, and in case B. survives 
him, then with remainder to B. in fee; here B, is a certain 

erson, but the remainder to him is a contingent remainder, 
lepending upon a dubious event, the uncertainty of his sur- 
viving A. During the joint lives of A. and B. it is contin- 
gent and if B. dies first, it never can vest in his heirs, but is 
for ever gone; but if A. dies first, the remainder to B. be- 
comes vested. 2 Comm. c. 11, 

Contingent remainders of either kind, if they amount to 
a freehold, cannot be limited on an estate for years, or any 
other particular estate less than a freehold, Thus, if land 
be granted to A. for ten years, with remainder in fee to the 
right heirs of B., this remainder is void; but if granted to 
A. for life, with a like remainder, it is good. 1 Rep, 180, 
For, unless the freehold passes out of the grantor at the time 
when the remainder is created, such freehold remainder is 
void ; it cannot pass out of him without vesting somewhere ; 
and in the case of a contingent remainder, it must vest in the 
particular tenant, else it can vest no where; unless, therefore, 
the estate of such particular tenant be of a freehold nature, 
the freehold cannot vest in him, and consequently the remain- 
der is void, 2 Comm. c. 11. 

But although every contingent freehold remainder must be 
supported by a preceding freehold, it is not necessary that 
such preceding estate continue in the actual seisin of its right- 
ful tenant; it is sufficient if there subsists a right of entry to 
such preceding estate at the time the remainder should vest. 
Hearne, Con. Rem. p. 286. 7th ed. 

A contingent remainder is defined by Fearne to be a re- 
mainder limited so as to depend on an event or condition 
which may never happen to be performed; or which may 
not happen or be performed till after the determination of 
the preceding estate; for if the preceding estate (unless it 
be a mere trust estate) determine before such event or con- 
dition happens, the remainder will never take effect. 

Under this definition we may properly distinguish four 
sorts of contingent remainders. 1. Where the remainder 
depends entirely on a contingent determination of the pre- 
ceding estate itself. 2. Where the contingency on which 
the remainder is to take effect is independent of the deter- 
mination of the preceding estate. 3, Where the condition, 
upon which the remainder is limited, is certain in event, but 
the determination of the particular estate may happen before 
it. 4, Where the person to whom the remainder is limited 
is not yet ascertained, or not yet in being. Fearne, 3, 4. 

In the case of Dormer v. Fortescue, [reported in its various 
stages by the name of Dormer v. Fortescue; Dormer v, Park- 
hurst; Barrington d. Dormer v. Parkhurst; Smith v. Pack- 
hurst, or Parkhurst; Parkhurst v. Smith, &e. See Bro. P. C. 
tits. Fine, Remainder,] an estate was limited (after several 
gesent estates) to tbe use of A, for ninety-nine years, if 
he should so long live; and after his decease, or the sooner 
determination of the estate limited to him for ninety-nine 
years, to the use of trustees and their heirs during his life, 
upon trust, to preserve the contingent remainders; and 
after the end or determination of that term, to the use of 
A's first and other sons successively in tail-male; remain- 
der to the heirs of the body of the original settler ; remain- 
der to such settler's right heirs, AJl the preceding estates 
being determined, A. came into possession of the lands 
limited to him for ninety-nine years; and having a son, they 
joined in levying a fine, and suffering a common recovery, in 
which the son was vouched. If the trustees took a vested 
estate of freehold during the life of A., the recovery was 
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void, there not being a good tenant to the præcipe, the 
being only tenant for years; but if they took a conti 
estate, the freehold was in the son, and of course there Wi 
a good tenant to the præcipe. Upon this point the case 
argued in the court of K, B. and afterwards on appeal befi 
the House of Lords, where all the judges were ordered 
attend. Lee, C, J., when the cause was heard in K. B., am 
Willes, C. J., in delivering the opinion of the judges in thi 
House of Lords, entered very fully into the distinction b 
tween contingent and vested remainders. They seem i 
have laid down the following points :—That a remaind 
contingent, either where the person to whom it is limit 
not in esse, or where the particular estate may determi 
before the remainder can take place; but that in every © 
where the person to whom the remainder is limited is 
and is actually capable, or entitled to take, on the expir 
or sooner determination of the particular estate, supp 
that expiration or determination to take place at that mom 
there the remainder is vested. ‘That the doubt arose by 
adverting to the distinction between the different natu 
the contingency in those cases where the remainder is limit 
to a person in esse, but the title of the remainder-man dep 
on a collateral or extraneous contingency, which may or M 
not take place during the continuance of the preceding est 
and those cases where the preceding estate may ent 
beyond the continuance of the estate in remainder, 1 
if an estate is limited to A, for life, and, after the death 
and J. S., to B. for life, or in tail, there, during the lif 
J. S., the title of B, depends on the contingency of F.8d 
in the lifetime of A. This being an event which may Or 
not take place during the continuance of the preceding est 
B.'s estate is necessarily contingent. But then, supp? 
J. S. to die, still it remains an uncertainty whether B. © 
will ever take place in possession; for if the remaindet 
limited to B, for life, there, if B. dies in A.’s lifetimes” 
estate would endure beyond the continuance of the T 
limited in remainder. ‘The same would be the case © 
remainder over were limited to B. in tail, and B, was! 
in A.'s lifetime without issue. Yet in both cases it 
agreed that B. took not a contingent, but a vested re of 
Hence they inferred, that it was not the possibility wi 
remainder over never taking effect in possession, DM 
remainder-man’s not having a capacity or title to tases 
posing the preceding estate at that instant to expire OF 
mine, together with its being uncertain whether he evi 
obtain that capacity or title during the continuance © 
preceding estate, that makes the remainder contingent 
these grounds they determined that the trustees Mi 
vested remainder, and that the recovery therefore Was” 
The doctrine established in this case is laid down very 
cisely by Coke, 10 Rep. 85. where he with great acct 
expression observes, that where it is dubious and { 
whether the use or estate limited in future shall ever ‘a 
interest, or not, then the use or estate is in continge” 
cause, upon a future contingent, it may either vest © 
vest, as the contingent happens. See 1 Rep. 18767 
265 a, in n. ; and post, V. 
Ifan estate be limited 
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2 Rol. Abr. 415; 1 Co. 95, 103; Plond, 56. 
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Beearee reney happens ; for it is not in the feoffor or donor, 
nan eu limited it out of him, and all remainders must 
i ee at the time of the limitation, though they do 
heirs org vest in the person intended ; and in the right 
cag S. it cannot be, because he cannot have heirs 
g life; so there is no person in rerum naturá within the 


"ption to take it; therefore it is, in the mean time, in 
lance ov ex 
Pens; for if 

















lasts an 
e no be main- 
Litt, 878 a; 2 Co. 51; 
415; Plowd. 28, 556; Poph. T4; Moor, 720; 
34 Co. 50; Raym. 145; Pollex. 56, See Fearne, 
b, &e, where this doctrine of the remainder being in 
er ge onsidered as in some measure unintelligible ; and 
selan tion depending thercon is stated thus; “A man 
titre ie or will] makes a disposition of a ren ainder or 
or ouest, Which is to take no effect at all until a future 
Passes ntingency happens ; it is admitted that no interest 
Wlerred 3, ueh a disposition to any body before the event 
the interno t@kes place, The question is, what becomes of 
Making iania reversionary interest from the time of the 
ae disposition until it takes effect? It was 

itis Y or testator at the time of making such dispo- 
ea confessedly not included in it: the natural con- 
ms to be, that it remains where it was, viz. in the 
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Be “hee we such J, S, at the time of the limitation, 
wih lat orn, and dies during the particular estate, 
limited to prover have the remainder, So, remain- 
eal? truth ga 208 Of B. in tail, &c. or to E. wife of D., 
dA, Mere is no such A. or E., though B. has a son 
der; heoguatties one E., yet they can never take the 
ift orate if there be such persons as the words of 
» there the remainder ought to vest in them 
there {vl never after be made capable of taking 
in that degè? SUCh person then in esse, none who 
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A. to remain to B. and his heirs; this remainder is con- 
tingent, and cannot vest presently, for if A. survives B, it is 
void ; and because, otherwise, the operation of livery would 
be interrupted during the life of A., for he cannot give him- 
self any estate, his livery operating to pass estates from him, 
not to give any to him who had the whole before ; therefore, 
during his life the operation of the livery must cease, and by 
consequence no remainder can take effect in virtue of that 
livery, which pro tempore being at an end, all that depended 
thereon ceases too, and can never after be revived; for the 
livery must carry out all the estates at once from the feoffer, 
and if he comes again into the possession before they can all 
take effect, this breaks the force of the livery, and brings 
back again to him all that such livery had taken out from 
him, and then they never can take effect but by a new livery. 
This is the reason of the common case, that one cannot give 
lands to another to begin after his death, because, being to 
make livery presently, if that cannot operate presently, it 
can never operate at all; for it is a contradiction to give 
lands to one by a solemn livery, which is an act executed, 
and works presently; and yet, by words, to restrain that 
operation to a future time. But in the principal case, where 
A. dies first, there no interruption is of the livery, for B. had 
an estate for life by virtue thereof; and before that deter- 
mines, the same livery which carried the remainder in abey- 
ance, for the uncertainty of its taking effect, does on A.’s 
death direct and settle, or bring down the remainder to B, and 
his heirs. 10 Co. 85, 

If a lease be made to A., B., and C., for their lives, and if 
B, survives C., then to remain to B. and his heirs: this re- 
mainder is in abeyance, because, though the person be certain, 
yet since it depends on C.'s dying before him, till that be 
known the remainder cannot vest, So if a lease be made to 
A. for life, and after the death of B., who is a stranger, to re- 
main to C. in fee, or to A. in fee; these remainders are in 
abeyance or contingency, and depend on B.'s dying before C. 
or A., for if he survives them the remainder cannot take 
effect, 3 Co. 20; 10 Co, 85; Co, Litt. 378. 

Ifa lease were made to A. for life, remainder to the abbot 
of D. and his successors, though the abbot were then dead, 
so as there were then no abbot at all, yet the remainder 
should be good if an abbot were made before the death of 
A. So of a remainder to a mayor and commonalty, dean and 
chapter, prior and convent, &e, though there be then no 
mayor, dean or prior, So of a remainder to the bishop of 
D., parson of D., or other sole corporation, and his succes- 
sors; these remainders (not being limited to them by name 
specially, but to them generally, and so whoever comes 
within the description before the ‘determination of the parti- 
cular estate, is capable of taking by virtue thereof,) are good 
remainders in abeyance, &c, Bur if there be no such corpo- 
rations at the time of the limitation, then the remainders are 
totally void; and none created after, though by the same 
name, can take these remainders, not even if a patent be then 
passed to make such corporation. Co. Lilt, 264; Hob. 33; 
2Co.51; 10 Co. 30; Moar, 104; 1 Roll, Rep. 254; 2 Bulst. 275. 

Contingent remainders may. be defeated by destroying or 
determining the particular estate upon which they depend * 
before the contingency happens whereby they become vested, 
1 Rep. 66, 135. Therefore, when there is tenant for life, 
with divers remainders in contingency, he may, not only by 
his death, but by alienation, surrender, or other methods, 
destroy and determine his own life estate before any of those 
remainders vest; the consequence of which is, that he utterly. 
defeats them all. As, if there be tenant for life, with re- 
mainder to his eldest son unborn in tail, and the tenant for 
life, before any son is born, surrenders his life estate, he by 
that means defeats the remainder in tail to his son; for his 
son not being in esse when the particular estate determined, 
the remainder could not then vest; and as it could not vest 
then, by the rules before laid down it can never vest at all, 
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In these cases, therefore, it is necessary to have trustees 
appointed to preserve the contingent remainders ; in whom 
there is vested an estate in remainder for the life of the 
tenant for life, to commence when his estate determines. 
If, therefore, his estate for life determines otherwise than by 
his death, the estate of the trustees for the residue of his 
natural life will then take effect, and become a particular 
estate in possession, sufficient to support the remainders 
depending in contingency. See post, V. This method is 
said to have heen invented by Sir Orlando Bridgman, Sir 
Geoffrey Palmer, and other eminent counsel, who betook 
enel ed to conveyancing during the time of the civil wars; 
in order thereby to secure in family settlements a provision 
for the future children of an intended marriage, who before 
were usually left at the mercy of the particular tenant for 
life; and when, after the Restoration, those gentlemen came 
to fill the first offices of the law, they supported this inven- 
tion, within reasonable and proper bounds, and introduced it 
into general use. 2 Comm. c. 11, See Moor, 486; 2 Roll. 
Abr. 797, pl. 12; 2 Sid. 159; 2 Chan. Rep. 170. 


II. When lands are given in undivided shares to two or 
more particular estates, so as that, upon the determination 
of the particular estates in any of those shares, they remain 
over to the other grantees, and the reversion or remainder- 
man is not let in till the determination of all the particular 
estates, then the grantees take their original shares as tenants 
in common; and the remainders limited to them, on the de- 
termination of the particular estates, are known by the appel- 
lation of cross remainders. These remainders may be raised 
both by deed and will; in deeds they can only be created by 


express words, but in wills they may be raised by implication, 
1 Inst, 195, bein n, nae 
‘A. having issue five sons, his wife being enseint, devised 


two-thirds of his lands to his four younger sons, and the 
child in ventre sa mere, if he were a son, and their heirs ; 
and if they all died without issue male of their bodies, or 
any of them, that the lands revert to the right heirs of the 
devisor, By this devise, the younger sons were tenants in 
tail in possession, with cross remainders in tail to each other, 
and no part shall revert to the heir of the devisor till all the 
younger sons-be dead without issue male of their bodies, 
Dyer, 303. 

ut where one having issue three sons, A., B., and D., 
devises one house to A. and his heirs, another to B, and his 
heirs, and a third to D. and his heirs; provided, that if all 
his said children die without issue, that then the messuages 
remain and be to his wife and her heirs: It was held by 
three judges, that on the death of one of the sons without 
issue, the wife might enter, and that here there were no cross 
remainders from one son to another, because, being devised 
to them severally by express limitation, there shall be no 
ponies estate to them by implication. Gilbert v. Witty, 

ro. Jac. 655; 2 Roll. Rep. 281; 1 Vent. 224; Raym. 455; 
Fitzg. 97 ; 2 Jon. 82; Carth. 173. 

In the above case it was said, by Justice Dodderidge, that 
cross remainders should never be raised by implication be- 
tween more than two. This doctrine received some counte- 
nance from what was said by the courts in the cases of Cole 
v. Levingstone, 1 Ventr. 224; Holmes v. Maynell, T. Raym. 
452; and some other cases, See 4 Leon. 14, But it seems 
entirely exploded by the cases of Burden v. Burville, B. R. 
Pasch. 18 Geo. 3; Richmond, (D.) v. Cadogan, (E.), Chanc. 
May, 1773; Wright v. Halford, et al. Cowp. 81: and some 
other subsequent cases, It seems, however, to be admitted 
in these cases, that to raise cross remainders between more 
than two, stronger implication is required than to raise them 
between two only; 1 Jnst. 195, b. in n; and see 4 T. R.713 ; 
that the rule is, that as between two only it shall be presumed 
that cross remainders were intended to be raised ; but if there 
be more than two, it is necessary to resort to other words in 
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a will to discover an intention to raise them. See 
East, 36, 47 ; 1 Taunt, 284; and 2 Comm. 381, n. 5. 

One seised of lands in fee, by will devises Black Acre 
A. his daughter, and her heirs, and White Acre to his daug 
ter B. and her heirs; and if she die before the age of sixt 
years, living A., then A. to have White Acre to her and h 
heirs; and if A. die, having no issue, living B., then Be 
have the part of A. to her and her heirs; and if both 
having no issue, then to J. S. and his heirs: the tests 
dies ; B. attains her age of sixteen years, and then die! 
out issue in the life of A. ; and it was held by three jusi 
against Dyer; Ist. That the daughters had an estate tail 
the whole will, and not a fee determinable on a conting 
subsequent; 2dly. That by the words, If both die wi 
issue,” no cross remainders in tail were created by im] 
tion, but that on B,’s death without issue after sixteen, 
should have her part presently without staying till the den 
of A. without issue, Dyer, 330; 1 Bendl. 212; 1 Roll. 4 
839; Vaugh. 267. 

A. seised of lands in fee, by will devises all his land 
the county of, &c. to his two daughters B, and D. and tl 
heirs, equally to be divided betwixt them; and in case ti 
happen to die without issue, then to his nephew J. S, ant 
heirs male of his body, and dies; and it was adjud; 
on the death of B. one of the daughters of the other si 
took her moiety as a cross remainder, Raym. 4523 
17 ; 2 Jon. 172; 2 Show. 136; Pollex, 484; and see 2 
545; 8 Mod. 107. 

Richard Holden, seised in fee, and having issue a 800% 
three grandchildren, by his will devised part of his 
his wife for her life; and the reversion of such part, exp 
ant on her death, and all other his freehold tenements, Sy 
gave to his son Richard Holden for life, and after his G 
to his first and other sons successively in tail male, 
default of such issue, and after the determination of the $ 
estates, he gave the premises to his grandson Richard HO” 
and his grand-daughter Elizabeth Holden, to be equ 
vided between them, and to the heirs of their resp 
bodies issuing; and for default of such issue, he g% 
premises to his grand-daughter Anne in fee. ‘The 
died seised, Richard the son died without issue male 
upon Elizabeth and the grandson entered, and Elizal i 
without issue generally ; Anne Holden married John Jay 
and the question was, whether there were cross rem 
between Elizabeth and Richard the grandson, or wheal 
moiety of Elizabeth should go to Anne or to Richardi 
it was resolved that there were no cross remainders a 
them, because here are no express words, nor is therl 
cessary implication, without one of which cross ren 
cannot be raised; that the words, and for default 
issue, being relative to what goes before, mean only 
default of heirs of their respective bodies ; and ther 
is no more than as if it had been a devise of one ™ 
Richard and the heirs of his body, and of the other t 
to Elizabeth and the heirs of her body; and for i 
heirs of their respective bodies, remainder overi 
case there could be no doubt; and it was held that in 
differed from the case suprà, the word respective 
that case, and the first devisees were the testator $ intl 
and the remainder-man only a nephew; whereas I pich 
sent case Anne was as near to the testator ^s, 
Comber v. Hill, 2 Kely. 188; 2 Barn, K. Be 
Browne v. Williams, Mich. 8 Geo. 2. ald onl 

It was formerly held that cross remainders eo” 4; | 
raised by will, and were not to be allowed in ‘A io 
is now settled that though they cannot be implied 
they may be created by the express words of the 
1 Samd. R. 186, note, and Mr, Butler's note, Co. 
as to the proper words to raise cross ri 
And see 1 Last, 416; 2 Barn, § A. 8105 1 Bi 
4 Russell, 78. 
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on ‘tee to estates of inheritance, there can be no doubt but 
$ e grantor, having a perpetual and durable interest in 
ee may share and divide it, or grant as many remain- 
Th AA as he thinks proper. Bac. Abr. tit. Remainder, 
it. 
Care lands and tenements, but also rents, commons, 
grantor 4 any other interest or profits in esse, wherein the 
ay ath the absolute property to him and his heirs, 
48, 7 ranted with remainder over. Plowd. 879; 9 Co. 





an’ if one hath the office of park-keeper, forester, gaoler, 
Xe. to him and his heirs, he may grant those offices 


o ; k ay gi 
fae for life, remainder to another for life, &e. for omne 
fee, tinet in se minus; and as they are grantable over in 


rè 'y they be granted in succession to one for life, with 
winders over, &e, 9 Co. 48; 1 And. pl. 201. 

der of s formerly doubted whether there could be a remain- 

fra ihe de novo ; that is, whether a man seised of lands 

Years, Ould thereout grant a rent-charge to one for life or 

arose Reeder to another in fee or in tail; and this doubt 

` Created m the rent not having any existence before it was 

Brantor poe ently, no reversion could be left to the 

Dow wetea, of which the remainder was to arise, But it is 

havin, that such grant in remainder is good, the grantor 

is hin absolute interest in the estate out of which it is to 

Which the q3 Intention gives it, being for the whole, out of 

Tent fp lit esser estates are carved, But if he grant such 

Aer gran 07 Years, to one, without going further, he cannot 

0 reversi the reversion thereof to another, because he has 

lon in him. 2 Roll. Abr. 415; 2 Co. 70, 76; 2 

25; ays, t Lev. 144; 1 Sid, 285; 2 Salk, 577; 2 Lutw. 

ily 











4 The kieh Ph 100. See Rent. 
luro, Ba y grant an estate in an office, to commence 
ofice ait aie Ga for he hath no inheritance in 
S © the execution of it, but in point of interest 
exist And there is a diversity between offices in 
as 2 and such as are granted only for life; which, 
grante to Soil thing created, may, as a rent de novo, be 
2i Carth, goamence in futuro. 4 Mod. 275; 1 Ld. Raym. 
Hone pe 203 Salk. 465; Comb, 334. 
ty t, in the Created baron, viscount, earl, &e. by patent, and 
ler in roman’ Patent, the same honour is granted to ano- 
AS a romajn ander, yet this operates as a new grant, and not 
in him minder ; for the ki d no reversion of that h 
in p though h e king had no reversion of that honour 
Suceeggj 80 he had still the same power of appointing one 


ees l 

Shon, paro T to take it, as he had of granting it to the frst. 
Apoi Ca. 5, 11 8 

to Personal B 


Mn theip 





al goods and chattels, it was formerly held that 
' being p; OW Nature, were incapable of any limitation 
ah lost, geass transitory, and by hany accidents sub 
f trado oed, or otherwise impaired, and the exigen- 
the ai as a frequent circulation thereof, in 
t; aain er from lands and tenements which are per- 
tty in paren’, what is called an estate in lands is termed 
{fatto qy erona chattels, Wherefore it was held that a 
or minute of'a personal thing to one, though but for an 
a © the emj ê gift for ever; and an absolute dispo- 
TAS Co, pa Property. Bro, Devise, 13; Plowd. 521 5 


qt 
prevailed long time before the courts of justice 
ife lim; Chatel r aes to have any regard for a devise over, 
Filed there Or a term for years, after an estate for 
law, of 3 Pecause the estate for life being, in the 
"life, Years, Thee regard and consideration than an 
dig’ 8d therein 7, thought he, who had it devised to him 
Unger POH of; pup cluded all that the devisor had a porer 
the name “ip ROw such remainders over are allowed 
Perpepourts of Ia xecutory devises, and are established 
04, Pity, so ay py 0d equity, provided they tend not to 
Bee Even o make estates unalienable. 


aia 4 New Abr. 
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Also a distinction was formerly taken between a devise 
of a personal chattel to one for life, with a remainder over, 
and of the use only; that in the first case the devisee for life 
had the absolute property; but not so in the second, for that 
the first devisee had not the property of the goods, but only 
a special interest in them, so that there still remained a pro- 
perty which might be limited over: but this distinction is 
now exploded, and the devisee in remainder is allowed in 
equity the like remedy in both cases, Plowd. 521; Cro. 
Car. 346; 1 Roll, Abr. 610; March, 106; Omwen, 33; 1 Ch. 
Cu. 129; 2 Vern, 245; 1 P. Wms. i. 502, 651; 2 Comm. c, 
25. p. 398, 

But a devise of a term for years, or personal chattel, to 
one, for a day, or an hour, is a devise of the whole term or 
interest, if the limitation over is void, and it appears at the 
same time that the whole was intended to be disposed of from 
the executors. 1 P, Wms. 666. 

A. being possessed of a term for ninety-nine years, devised 
it to B, for life, and after to six others successively, for their 
lives, if the term so long continue; and all the seven persons 
being dead, and the term continuing, it was adjudged, that it 
should revert to the executors of the testator, and that it did 
not vest in the survivor of the devisees, so as to transmit it 
to his representatives. 1 Salk, 231; 1 Ld. Raym. 325. 

A farmer devised his stock (which consisted of corn, hay, 
cattle, &c.) to his wife for life, and after her death to the 
plaintiff. It was objected, that no remainder can be limited 
over of such chattels as these, because the use of them is to 
spend and consume them; but the Master of the Rolls said 
the devise over was good, but added, if any of the cattle 
were worn out in using, the defendant was not to be answer- 
able for them; and if any were sold as useless, the defendant 
was only to answer the value of them at the time of the sale; 
and an account was decreed to be taken accordingly. Abr. 
Eq. 361. 

aye gives his sister, by will, 102. and directs that such part 
of his personal estate, as his wife should leave of her sub- 
stance, should go to the sister; whatever the wife has not 
employed in that way shall go over, and be accounted for. 
1 P, Wms, 651. 

The above authorities show that a termor cannot create a 
life estate in his term with a remainder (using the word in 
its strict sense); but it would seem that such a remainder 
may be created in chattels real, where a termor carves out a 
Jess estate for years than his own, and gives over the residue 
of the term by way of remainder. See Cornish on Remainders, 
92; and 1 Burr, 282; 1 M. § S. 692. 

But if a chattel real, money, goods, or other personal 
things, are devised to one, and the heirs of his body, or to 
one, and, if he dies without heirs of his body, remainder 
over, by which the devisee has an estate-tail ; this remainder 
is totally void, and the courts of equity will not allow of a 
bill by the remainder-man to compel security, &e. or to 
have the money, &c. after the death of the first devisee, but 
it shall go to his executors or administrators ; for the first 
devise gives the absolute property of a personal estate, as 
the like devise of a real estate, before the statute De donis, 
gave the absolute fee, upon which no limitation could be « 
made further ; and as the heirs are the representatives to take 
the real estate, so are the executors to take the personal 
estate; and this is not within the statute De donis, but remains 
as at common law. 2 Vent. 349; 2 Vern. 600; 1 Salk. 156, 

If A. devise that his goods and furniture shall remain in 
his house, to be enjoyed, according to the limitations of his 
will, by those entitled to the house; the first, who would be 
tenant in tail of the house, becomes absolute owner of the 
goods. See further, Executory Devise. 











V. Tue word remainder is no term of art, nor is it neces- 
sary to create a remainder. So that any words, suffi 
show the intent of the party, will create a remainder; be- 
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cause such estates take their denomination of remainders, 
more from the nature and manner of their existence, after 
they are limited, than from any previous quality inherent in 
the word Remainper. To make them such, therefore, if a 
man gives land to A. for life, and that after his death the land 
shall revert, or descend, to B. for life, &c. this is a good re- 
mainder, and may be pleaded as such, 1 Roll. Abr. 416; 
Plowd. 29; 1 Roll. Rep. 319; Dyer, 125. 

So, if lands are given to one, and the heirs male of his 
body, and to him, and the heirs female of his body; this 
limitation to the heirs female is a remainder; because it is 
not to take place till the estate to the heirs male is spent. 
Co, Litt. 877 a. 

So, if lands are given to a widow, and to the heirs of the 
body of her late husband, on her begotten; this is a re- 
mainder to the heirs of the body of the husband ; because it 
cannot take effect till after the widow's death, who has an 
estate for life. Co, Litt. 26, 200; 2 Mod. 210. 

So, an estate limited to A. for life, or in tail, and after his 
decease, or for default of such issue, to B. and the heirs of 
his body, is good; though there be not the word remainder. 
So, if a lease be made to A, for life, and that after his death 
B. shall have the profit; this is a good remainder to B. 
Plowd. 159; Moor, pl. 54; Dyer, 125; 1 Roll, Rep. 319; 
Cro. Eliz. 10, 742. 

So, a lease to A. for life, and that after his death his chil- 
dren shall have it, is a good remainder. 6 Co. 17 b; Raym. 
83. 

Nay, though an estate be limited expressly as a remainder, 
yet, if it be not so in construction of law, the word remainder 
will have no force to make it such. As, where A. seised of 
lands in fee, he and B. levied a fine to D., in fee, who granted 
and rendered to B. in tail, rendering rent to A., and if B. 
died without issue, tenementa præd. integre remanebunt to A, 
and his heirs; B. suffered a common recovery, A. distrained 
for his rent: this was adjudged a reversion, and as such the 
rent passed with it to A., and was chargeable on the land in 
whose hands soever it came, by virtue of the contract, which 
cannot be destroyed by the recovery, though the reversion is 
thereby barred.” Cro, Eliz. 727, 768, 792; Moor, pl. 795; 
Co, Litt. 299; Raym. 142. 


If a lease be made to A. for eighty years, if he so long | 
live, and if he die within the term, then the land to go over | 


to another for the residue of the eighty years; this is a good 
remainder, because, though the term or interest be deter- 
mined, yet the land and part of the years still remain; these 
years may be made the measure of the succeeding interest, as 
any other number of years may be. Cro. Eliz. 216; 1 Leon. 
218; 1 Co, 153; 3 Leon. 195; 2 Roll. Abr. 415 ; Plond. 198 ; 
Moor, 247, 520, pl. 441; 1 And. 259. 

J. S. seised of lands in fee, by indenture, demises them to 
A. for life, habendum to B., D., and E., his three sons for 
their lives, and the life of the survivor of them successively ; 
after the death of A., it was adjudged in this case: First, 
that if the sons could take, it must be by way of remainder, 
they not being parties to the deed; and then it must be as 
joint-tenants, which could not be by reason of the word 
* successively.” Secondly, that they could not take in suc- 
cession, for the uncertainty whose estate or interest was to 
commence first. Hob. 313; Hut. 87. 

A., by indenture, makes a lease to B. for forty years, if 
A. so long live, and after his death to D. (who was no party 
to the deed), for one thousand years; and then A. levies a 
fine, and dies, and five years pass after his death, and then the 
plaintiff claiming under D. enters, &c.: this is no remainder 
at all to D.; for, first, presently it cannot vest by reason of 
the lessor’s life interposing, therefore no remainder is vested. 
Secondly, as a contingent remainder, it cannot be good; be- 
cause then it ought to have a particular estate to support it, 
and ought to be in abeyance, or contingency, to vest or not 
vest when that determines: but here the first lease is no such 
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particular estate, because that reaches not to the comme 
ment of the remainder ; nor is the remainder limited wit 
regard to the particular estate, because it is not to 
mence on the determination of that, but at a future time, 
on the death of the lessor; and there is no contingency 
the case, for it is to take effect, at all events, on the deat! 
the lessor, be it before or after the end of the term; 
fore, it can be no other than a future interesse termini, to b 
after the death of the party who grants it, which, bei 
for years, it may well do, because it enures by way ol 
tract; and though the grantee there was no party to the dé 
and therefore, as objected, could take nothing, yet it appe 
that judgment was given for the plaintiff; which proves; 
that the grantee had an interest; secondly, that this inter 
was not barred by the fine, and five years non-claim after © 
death of the grantor, not being touched, devested or turn 
to aright; thirdly, that though the grantee was no p 
the indenture, yet he might well take by virtue the 
he gets the indenture to make out his title; for the g 
cannot derogate from his own grant, or avoid his own a 
Raym. 140. b 
e next come to consider the question, what shall be W? 

of limitation, and what words of purchase, 

In a grant of an estate in fee simple to A., it is ni 
to give it to A. and his heirs: of an estate in fee-tally 
and the heirs of his body: and a grant to A. without 
additional words, gives him only an estate for life. 1 
the word heirs, and the words heirs of the body in the 
are said to be words of limitation; because they limit 
scribe what interest A. takes by the grant, viz. in one © 
fee-simple, in the other a fee-tail: and the heirs, 1% 
instances, take no interest, any farther than as the am 


| may tl the estate to descend to them, But ifa 


mainder is granted, or an estate devised, to the heirs 0 


where no estate of freehold is at the same time given t 
the heir of A. cannot take by descent from A. ; but Re, 
by purchase under the grant, in the same manner as i 


estate had been given to him by his proper name. 4 
word heirs is called a word of purchase. 2 Comm. & 
p- 172, inn, 4 

Further to elucidate this contested question, it ™ 
Pee to state the much-talked-of rule in Shelly’ 

r. Fearne's definition of the terms words of' limita 
nords of purchase. 

The rule in Shelly's case is this :—When the ance 
any gift or conveyance, takes an estate of freehold, 
the same gift or conveyance an estate is limited, ¢ 
diately or immediately, to his heirs in fee, or in tail 
in such cases the heirs are words of limitation, and HOF 
of purchase, 1 Co. 104. And the remainder is $ 
executed in the ancestor, where there is no inte 
estate; or vested, where an estate for life or in tail ime) 
2 Comm. c. 11, in n, Otherwise, (continues COM, 
where an estate for years is limited to the ancestor 5) 
mainder to another for life, the remainder to the "i 
of the lessee for years, then his heirs are purch™ 
1 Co. 104. 

Mr. Fearne, after examining the terms used bY, 
laying down the above rule, and vindicating tl 
charge of inaccuracy, to which Mr. Douglas hat 
them liable, seems to have fully settled the dis 
tween words of limitation and words of purchase 
lowing manner. 

When the words heirs, $c. operate oi to 
estate in the ancestor, so as to let the hei jeseri! 
extent, and entitle them to take derivatively th i: 
him, as the root of succession, or person in bes 
is considered as commencing, they are prope! 
limitation; but when they operate only to give 
imported by them, to the heirs described, orig 


the persons in whom that estate is considered as ® 
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z not derivatively from or through the ancestor, they are 
Ai perly words of purchase. Lord Coke, in the rule above 
Sa to, very properly refers the word purchase to the ex- 
a jecte of limitation, viz. heirs, §c. And when such 
styles eye sinally acquire the estate by those words, he 
words m words of purchase; otherwise, not. In general, 
With of purchase are those, by which, taken absolutely 
out reference to, or connexion with, any other words, 
the estate first attaches, or is considered as commencing in 
operate described by them; whilst words of limitation 
extend. y reference to, or connexion with, other words, and 
This j S Modify the estate given by those other words. 
line of distinction adopted by lord 





is is evidently the 
and find Which pervades the terms of the rule in question ; 
in the o ct admitted by all who do not deny the word heirs, 
orie mmon limitation to a man and his heirs for ever, to 
th Is of limitation. But it is to be remarked, that when 
ds heirs male of the body, gc. operate as words of 
@se) that is, when they do not attach in the ancestor, but 
is, thet ¢ Petson answering the description of such special 
for Roe to have a sort of equivocal or mixt effect : 
Hot ae they give the estate to the special heir originally, 
so takes (1 otS or from his ancestor, yet the estate which he 
z ie such a reference to the ancestor, as to pursue the 
Cont Das of succession, in the same extent of duration or 
in ang ©, through the same persons, as if it had attached 
107 jog ended from the ancestor, Fearne's Cont. Rem. 
Th tha Xe: edit. 1791, 4 
h to ah estate be given to A. for life, and after his 
OF it unive “its Of his body, this remainder is executed in 
me as if ir with his estate for life; and the effect is the 
heirs ofhi the estate had at once been given to A. and the 
Ai and ehe 0d; Which expression limits an estate-tail to 
them, i issue have no indefeasible interest conveyed to 
State jg Cat only take by descent from A, So also, if an 
an given to A, for life, with remainder to B, for life, 
è ie mainder to the heirs, or the heirs of the body of 
S case A, takes an estate for life, with a vested 
ee te or in tail: and his heir, under this grant, 
at th by descent at his death, Fearne, 21. But in 
Should yo ette for life, and the remainder in tail or in 
itat pous unite and coalesce, and heirs be a word of 
° two estates must be created by the same in- 
a nust be either both legal, or both trust estates, 
oade R. 444, The rule with regard to the 
aiena ution of such estates seems now to be the 
Nd in al) ble as in legal estates. 1 Bro. C. R. 206. 
Yemainds cases where a person has an estate tail, or a 
NS op inhe; er in tail, he can bar it and cut off the expec- 
n is mee of his issue. Doug. 233. K 
h, the aare, to procure a certain provision for 
for life hod was invented of granting the estate to 
rong tail; for ge after his death to his first and other 
the Of Purah 0° Words son or daughter were held to be 
¿mainder to jad the remainder to them did not, like 
tige But it i Heirs, unite with the prior estate of free- 
the Mt, and 4 Hf Son was unborn, the remainder was con- 
veya ther, py gbt have been defeated by the alienation of 
ee af p, Leoflinent, fine, 
lease me, estate than he has by bargain and sale, 
s 
remainder” 
ienation by 
Stes, to 
ina n of th wh 
estate, if 
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ie ig o Ppore and preserve the contingent re- 
illed a strict settlement, and is the only 
8 excepted) by which a certain and 
an be secured to an unborn child. 
les or covenants before marriage, for 
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making a settlement upon the husband and wife, and their 
offspring, if there be a limitation to the parents for life, with 
a remainder to the heirs of their bodies, the latter words are 
generally considered as words of purchase, and not of limi- 
tation. And a court of equity will decree the articles to be 
executed in strict settlement. See Fearne, 124, and the 
examples there cited. It being the great object of such 
settlements to secure fortunes for the issue of the marriage, 
it would be useless to give the parents an estate tail, of which 
they would almost immediately have the absolute disposal. 
And therefore the courts of equity will decree the estate to 
be settled upon the parent or parents for life; remainder 
(i.e. upon the determination ofa) estate for life by forfeiture) 
to trustees, to support contingent remainders, for their lives ; 
remainder (after the decease of the parents) to the first and 
other so} ccessively in tail; with remainder to all the 
daughters in tail, as tenants in common; with subsequent 
remainders, or provisions, according to the occasions and 
intentions of the parties. 

In these strict settlements, the estate is unalienable till 
the first son attains the age of twenty-one; who, if his father 
is dead, has then, as tenant in tail, full power over the 
estate ; or, if his father was living, the son could formerly bar 
his own issue by a fine, independent of the father. Cruise, 161. 
See Fine, But the father, and the son at that age, can cut 
off all the subsequent limitations, and dispose of the estate 
in any manner they please, formerly by joining in a common 
recovery, and now by the mode of assurance recently sub- 
stituted for a recovery. See Recovery, and ante, 11. This is 
the origin of the vulgar error, that a tenant of an estate-tail 
must have the consent of his eldest son to enable him to cut 
off the intail ; for that is necessary, where the father has only 
a life-estate, and his eldest son has the remainder in tail, 

But there is no method whatever of securing an estate to 
the grandchildren of a person who is without children at the 
time of the settlement; for the law will not admit of a per- 
petuity: which has been defined to be “ any extension of an 
estate beyond a life in being, and twenty-one years after.” 
2 Bro. C. R. 30. See Executory Devise. Hence, where in a 
settlement the father has a power to appoint an estate to or 
amongst his children, he cannot afterwards give this to his 
children, in strict settlement, or give any of his sons an 
estate for life, with a remainder in tail to his eldest son: for 
if he could do this, a perpetuity would be created by the 
original settlement, 2 T. R. 241. See 2 Comm. c. 11, inn. 

From what has been imperfectly stated under this title, 
the student will observe how much nicety is required in 
creating and securing a remainder; and, in some measure, 
see the general reasons upon which this nicety is founded. 
It were endless to attempt to enter upon the particular sub- 
tilties and refinements into which this doctrine, by'the variety 
of cases which have occurred in the course of many cen- 
turies, has been spun out and subdivided. It has been al- 
ready hinted, (see ante, IV.) that in devises by last will and 
testament, (which being often drawn up when the party is 
inops consilii, are always more favoured in construction than 
formal deeds, which ‘are presumed to be made with great 
caution, fore-thought, and advice,) remainders may bes 
created, in some measure, contrary to the rules laid down: 
though lawyers will not allow such dispositions to be strictly 
remainders; but call them by another name, that of execu- 
tory devises, or devises hereafter to be executed; as to 
which see further this Dictionary, under that title. 

‘The descent of remainders was, until recently, governed 
by different rules from estates in possession, but by a late sta- 
tute both are now placed on the same footing. See Descent. 

With respect to the time within which persons claiming in 
remainder must pursue their rights, see the provisions of the 
recent statute, under the title, Limitation of Actions, 1, 1. 

For more information on this subject, see Ba . Ab. tit, Re- 
mainder, (7th ed.); Vin. Abr. title Remainder : this Dict. titles 
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Executory Devise, Recovery, Tail; and, for a clear and com- 
prehensive statement of this abstruse branch of legal learn- 
ing, Fearne’s valuable essays on contingent remainders and 
executory devises, See also Cornish on Remainders, an excel- 
lent treatise. 

REMANENTES, remansi, belonging to)—de hominibus 
sive tenentibus qui huic-manerio remansi sunt. Domesday. 

REMEDY, remedium.) The action or means given by law 
for the recovery ofa right; anditis a maxim of law, that when- 
ever the law giveth any thing, it gives a remedy for the same. 

REMEMBRANCERS, rememoratores.) Formerly called 
clerks of the remembrance; officers of the exchequer, of 
which, until recently, there were three, distinguished by the 
names of the king's remembrancer, the lord treasurer's re- 
membrancer, and the remembrancer of first fruits. Upon 
their charge it lies to put the lord treasurer and the justices 
of that. court in remembrance of such things as are to be 
called on and dealt in for the king's benefit. 

The king's remembrancer enters in his office all recog- 
nizances taken before the barons for any of the king’s debts, 
for appearances, &c.; and he takes all bonds for such debts, 
and makes out process for breach of them; also he writes 
process against the collectors of customs, subsidies, excise, 
and other public payments for their accounts. All informa- 
tions on penal statutes are entered and sued in his office; 
and he makes the bills of composition on penal laws, and 
takes the instalment of debts, And all matters of English 
bills in the exchequer chamber remain in the office of this 
remembrancer, He has delivered into his office the inden- 
tures, fines, and other evidences, which concern the passing 
any lands to or from the king. In Crastino Animarum, 
yearly, he reads in the court the oath of all the officers of 
the court, when they are admitted, Writs of prerogative, or 
privilege, for officers and ministers of the court, are made 
out by him; and commissions of nisi prius, by the king's 
warrant, on trial of any matters within his office. At the 
assizes in the country he hath the entering of judgments, of 
pleas, &c. And all differences touching irregularities in 
procectlings shall be determined by the king's remembrancer ; 
who is to settle the same, if he can, and give costs where he 
finds the fault; but, if not, the court is to determine it, &c. 

By order of court, his majesty’s remembrancer, or his 
deputy, are diligently to attend in court, and to give an ac- 
count touching any proceedings as they shall be required ; 
and they enter the ni and orders of the court. 

By 57 Geo. 3. c. 60. for regulating certain offices in the 
Court of Exchequer in England, it was enacted that after the 
termination of the existing interests in the offices of king's 
remembrancer, and as soon as the office should become vacant 
by death, resignation, &c. the duties thereof should be dis- 
charged im person, and not by deputy ; and the lords of the 
‘Treasury were required to regulate the duties, emoluments, 
and establishments, of the said office accordingly. The fees 
of the office so regulated to continue chargeable, and be 
applicable to the future salaries: the surplus, if any, to be 
applied to the public use. 

The treasurer’s remembrancer issued out process of fieri 
Jacias and extents, for debts to the king, and against 
sheriffs, escheators, &c. not accounting. He took the ac- 
counts of all sheriffs, and made the record, whereby it ap- 
peared whether sheriffs, and other accountants, paid their 
profers due at Easter and Michaelmas; and he made another 
record, whether sheriffs, and other accountants, kept their 
days prefixed. ‘There were also brought into his office all 
the accounts of customers, comptrollers, and accountants, to 
make entry thereof on record. All estreats of fines, issues, 
and amerciaments, set in any of the courts at Westminster, or 
at the assizes, or sessions, were certified into his office ; and by 
him delivered to the clerk of the estreats, to make out pro- 
cess on them; and he might issue process for discovery of 
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tenures; and all such revenue as was due to the crown 
reason thereof, &c. 7 
By the 3 & 4 Wm. 4. c. 99. the office of the lord treasu 
remembrancer was, with the offices connected there! 
abolished. Part of the duties of this office had been 
viously transferred to other offices; part ceased by the 
and the remainder are to be performed by his maj 
remembrancer. 

The remembrancer of the First Fruits’ Office is to take # 
compositions, and bonds for payment of first fruits 
tenths ; he makes process against all such pana as do 
ay the same. 5 Rich. 2. st. 1, c. 14; 87 Edw. 3. c, 4 

REMISSION, A pardon from the king, and 
under the great seal the taking of which is a confessing 
fault. Scotch Law Dict. These remissions do not pre 
a private party from pursuing for damages, See Par 

EMITTER, from the Lat. remittere, to restore, OF 
back.] An operation in law; upon the meeting of an âi 
cient right, remediable, and a latter (defeasible, estates 
the same person; (the latter being cast upon him by I 
whereby the ancient right is restored and set up again į 
the new defeasible estate ceased; and thus he is in ofM 
first or better estate. See 1 Inst, 347, b; Litt. § 659. 
The reason of this invention of the law is in favo 
right; and that title which is first, and most ane 
always preferred. Dyer, 68; Finch's Law, 119. 

A’remitter must be to a precedent right: for reg! 
every remitter there are two incidents, viz. an ancient 
and a defeasible estate of freehold coming together. 
and Slud. c. 9; Wood's Inst. 528. 

Remitter is classed (with retainer), by Blackstone, AM 
those remedies for private wrongs which are effected b 
mere operation of law; and is defined to be, where A 
hath the true property, or jus proprietatis, in lands, but ii 
of possession thereof, and hath no right to enter, 
recovering possession in an action, hath afterwards 
hold cast upon him by some subsequent, and, 
defective title. In this case, he is remitted, or sent 9af 
operation of law, to his ancient and more certain title: 4 g 

The right of entry, which he hath gained by @ coal 
shall be ipso facto annexed to his own inherent 
and his defeasible estate shall be utterly defeated ® 
nulled by the instantaneous act of law, without his p 
tion or consent. Zitt. § 659; Co. Litt, 358; Cro 
But if the subsequent estate, or right of possess 
gained by a man’s own act or consent, as by imme” 
chase, being of full age, he shall not be remitted į 
taking such subsequent estate was his own folly, an 
looked upon as a waiver of his prior right. 
348. 350. Therefore, it is to be observed, that 
remitter there are regularly these incidents; an ansio 
and a new defeasible estate of freehold, uniting i0 
the same person; which defeasible estate must 
the tenant, not gained by his own act or folly. p 
given by Littleton, why this remedy, which operas) 
and by the mere act of law, was allowed, is coll 
wise, he who hath right would be deprived of af 
Litt. § 661. 

The above distinctions may seem superfluous 1 
observer, who perhaps would imagine, that since 
hath now both the right, and also the possess 
signifies by what means such possession shall bet 
gained, But the wisdom of our ancient Jaw 
nothing in vain. As the tenant's possession was 
defective title, it was liable to be overturned bye 
defect, in a writ of entry; and then he mut 
driven to his writ of right to recover his just "agri 
which would have been doubly hard, becaunt 
time he was himself tenant, he could not es! y 
title hy any possessory action, The law, 
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to his prior title, or puts him in the same condition as if 
recovered the land by action. Without the remitter, 
ld have had jus et seisinam separate; a good right, 
Rone Possession. Now, by the remitter, he hath the 
ee of all titles, juris et seisinæ conjunctionem. 3 

l €. 10. p, 190, 
ae shall be no remitter to a right, for which the party 
by the qamedy by action: as if the issue in tail be barred 
ahe Ine or warranty of his ancestor, and the freehold is 
isards cast upon him; he shall not be remitted to his 
tae tail : for the operation of the remitter is exactly the 
io after the union of the two rights, as that of a real 
M would have been before it, As then the issue in tail 
by any action, have recovered his ancient estate, 
not recover it by remitter. See Co. Litt, 349; 
115; 1 And, 286; "3 Comm. 19; and 1 Inst, $47, 
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and now by the recent statute of limitations, 3 & 4 Wm. 
ished nos the right and title to lantls is wisely extin- 
nte then the party is barred by that act of his remedy 

'Y or action, 








ened, 
Tah: thea 


the ulti s 
ultimate resource of the persons disseised, Now if, 





N 
Steuen Eht, but as of his ancient and better right and, 
iise aai the right of the person, who supposing the 
titler to be in as of his defeasible estate, would be 
he lands, upon the cession or determination of 
pavas gone for ever, In these circumstances, the 
Said to be remitted to his ancient estate: the 





defeasible estate, came to 


e + 
er, diy to be remitted, must have been made to 


8 infancy or coverture, or must have come to 


es i r 

Where? OF act of law: neither was there any re- 
Way h or iy (ane ancien 

Heyond a e So that in those cases where the disscisey 
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sand 3 sible title, he remained seised as 
B47 5 t 18 hot remitted to his more ancient title, 
& ee Release, 1 

4 Wm. 4. 0, 27. § 89. no descent cast after 


» or his own assent; hence the defeasible estate | 
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December, 1833, shall toll or defeat any right of entry or 
action for the recovery of land; and by § 36. all real and 
mixed actions are witha few exceptions abolished. 

The doctrines of the common law respecting remitter 
were greatly altered by 27 Hen. 8. e. 10; that statute executes 
the possession to the party in the same plight, manner, and 
form as the use was limited to him, Tt operates only with 
respect to the first taker, and therefore the issue of the issue 
is remitted. 

Lands are given to a man and his wife, and the heirs of 
their two bodies; and after the husband aliens the land in 
fee, and then takes back an estate to him, and his wife, for 
their lives; here they will both be remitted: but if he take 
an estate again to himself for life, remitter will not be allowed 
against his own alienation. Co, Lilt, 354. 





When the entry of a person is lawful, and he takes an 
estate in the land for life, or in fee, &c. (except it be by 
matter of record, or otherwise to conclude or estop him,) be 
And a remitter to one in 
if 


shall be remitted. Co. Litt, 363. 
possession, may be a remitter to another in remainder 
the remainder be not bound, which estops it, Cro, Car. 14 

A father was tenant for life, remainder to his son for li 
remainder to the right heirs of the body of the father; he 
and his son conveyed the lands to the unele in fee, who died 
without issue; so that the son, who was heir in tail to the 
father, was now heir at law to the uncle, and the fee de- 
seended on him; the wife of the uncle brought dower, but 
the son being remitted to his former estate, no dower accrued 
to the wife, for the estate of which she claims dower is gone. 
1 Leon. 37; 9 Rep. 136. 

Where a person lets land for term of life to another, who 
genie it away in fee; if the alienee make an estate to the 
lessor, it will be a remitter to him, because his entry is lawful, 
Litt. § 694, 

Many questions as to remitter formerly arose out of cases 
where ‘a discontinuance had been effected of lands which 
took away the right of entry; but by the 3 & 4 Wm. 4. c. 
27. § 89. ‘no discontinuance subsequent to December, 1833, 
shall toll or defeat any right of entry or action for the re- 
covery of land. See further Discontinuance. 

For more learning on this subject, see 18 Vin. Abr. Re- 
mitler. 

REMITTITUR, In cases of appeal, the record itself, or 
a transcript thereof, is sent from the court of B. R. to the 
Exchequer Chamber, or House of Lords: when judgment is 
given in the superior court, or the writ of error abates, or is 
discontinued, the record or transcript is returned (Remittitur, 
sent back,) to the court of K. B., and the entry of this cir- 
cumstance is termed a Remittitur. See Tidd's and Sellon's 
Pract. 

There is also a Remittitur or release of damages. See 
Damages, IL. 

REMOVAL or tue POOR. See Poor, VI. 

REMOVER, is where a suit or cause is removed out of 
one court into another; and for this there are divers writs 
and means, 11 Rep. 41. Remanding of a cause, is sending 
it back into the same court, out of which it was called and 
sent for. March, 106. See Appeal; Habeas Corpus, 

RENANT, or rather reniant, i. e. negans, denying; from 
the Fr. renier, negare, to deny or refuse. 32 Hen, 8. ©. 2, 

RENCOUNTER, a sudden meeting, as opposed to a duel 
which is deliberate. See Homicide. 

RENDER, Fr. rendre, Lat, reddere,] To yield, give again, 
or return, 

This word was used in levying a fine, which was either 
single, where nothing was rendered back by the cognisee; or 
double, when it contained a grant and render back again of 
the land, &c. to the cognisor. West's Symb. See e of 
Lands. Pi 

There are certain things in a manor which lie in prender, 
that is, which may be taken by the lord or his officers when 
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they happen, without any offer made by the tenant, such as 
escheats, &c.; and certain which lie in render, i. e. must be 
rendered or answered by the tenant, as rents, heriots, and 
other services: also some services consist in seisance; and 
some in render. West's Symb. par. 2; Perkin's Res. 696. 

RENOVANT, from renovare, to renew, or make again.] 
A parson sued one for tithes, to be paid of things renovant, 
§e. Cro. Jac. 430. See Tithes. 

TO RENOUNCE, to give up a right. 


RENT, 
Repprtvs,] Said to be from redeundo, because Retroit et 
uotannis redit. Fleta, lib. 3. c. 14. Rather à reddendo, from 

its being rendered. See post; and title Deed. A sum of 
money, or other consideration, issuing yearly out of lands or 
tenements. Plowd, 132, 188, 141, Generally taken as the 
consideration payable by a tenant for lands, or tenements 
held under a lease or demise, 

Rents are classed, by Blackstone, among incorporeal here- 
ditaments. The word rent or render, redditus, according to 
him, signifies a compensation or return, it being in the nature 
of an acknowledgment, given for the possession of some 
corporeal inheritance. See 1 Inst. 144, 

t is defined to be a certain profit issuing yearly out of 
lands and tenements corporeal. It must be a profit; yet 
there is no occasion for it to be, as it usually is, a sum of 
money; for spurs, capons, horses, corn, and other matters 
may be rendered, and frequently are rendered by way of 
rent. Co. Litt. 142. 

But it cannot be part of the profits demised, as the herbage 
or vesture of the land, for that would be an exception out of 
the grant, not a rent reserved. Co. Litt. 47 a.; 2 Com. 41, 

It may also consist in services or manual operations; as, 
to plough so many acres of ground, to attend the king or the 
lord to the wars, and the like; which services, in the eye of 
the law, are profits. 

This profit must also be certain; or that which may be 
reduced to a certainty by either party. It must also issue 
yearly; though there is no occasion for it to issue ever 
Successive year; but it may be reserved every second, third, 
or fourth year: yet as it is to be produced out of the profits 
of lands and tenements as a recompense for being permitted 
to hold or enjoy them, it ought to be reserved yearly, because 
those profits do annually arise, and are annually renewed. 
It must issue out of the thing granted, and not be part of the 
land or thing itself; wherein it differs from an exception in 
the grant, which is always part of the thing granted. Plowd, 
13; 8 Rep. 71. 

Tt must, lastly, issue out of lands and tenements corporeal ; 
that is, from some inheritance whereunto the owner or gran- 
tee of the rent may have recourse to distrain, Therefore, a 
rent, strictly speaking, cannot be reserved out of an advow- 
son, a common, an office, a franchise, or the like; but a grant 
of such annuity or sum (e. g. by a lessee of tithes, or other 
incorporeal hereditament,) may operate as a personal contract, 
and oblige the grantor to pay the money reserved, or subject 
him to an action of debt for the amount of the rent agreed 
upon; though it doth not affect the inheritance, and is no 
legal rent in contemplation of law. 1 Inst. 47. 144, See 2 

bodd. 69, and post, II. ad fin. ."The king however might 
always reserve a rent out of incorporeal hereditaments: the 
reason of which is, that he, by his prerogative, can distrain 
on all the lands of his lessee. 1 Jnst. 47. a in n. 

So rent cannot issue out of personal chattels: and where 
chattels are demised with land, the whole rent shall issue out 


See Renunciation. 





of the land. 2 Wils, 375. 
I. Of the Nature and Properties of the several Sorts 
of Rent. 


II, Statutes concerning Rent: and of the remedies for 
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recovery thereof: See also Distress  Ejectm 
Sufferance. 

III. In what cases a demand for Rent is necessary. 
IV. Of the time of demanding Rent, and the place 
the demand is to be made. 
















I. Tunere are, at common law, three manner of rents; 
service, rent-charge, and rent-seck. Litt. § 213. 
Rent-service is so called, because it hath some corpo 
service incident to it; as, at the least, fealty, or the | 
oath of fidelity. 1 Jnst. 142. For, if a tenant holds his at 
by fealty, and 10s. rent; or by the service of ploughing © 
lord's land, and 5s. rent; these pecuniary rents, being © 
nected with personal services, are therefore called 
service, And for these, in case they be behind, or arrere 
the day appointed, the lord may distrain of common 
without reserving any special power of distress; provid 
hath in himself the reversion, or future estate of the 
and tenements, after the lease or particular estate of ™ 
lessee or grantee is expired. Litt. § 215. 
The services are of two sorts, either expressed in the 
or contract, or raised by implication of law. When 
services are expressed in the contract, the quantum m 
either certainly mentioned, or be such as, by reference 
something else, may be reduced to a certainty; for } 
lessor's demands be uncertain, it is impossible to give him, 
adequate satisfaction or compensation for them, as the e 
cannot determine what injury he has sustained, Co. 
a; Stil. 397; 2 Ld. Raym, 1160. " 
The services implied are such as the law obli 
tenant to perform when there are none contracted for 1 
grant; and these are more or less, according to the duri 
of the gift; as at common law, before the statute 7 
emptores terrarum, if the tenant made a feofiment M i 
without any reservation of services, the feoffee held 
same services by which the feoffor held over; beca 
services being an incumbrance on the land, which the 
could not discharge without his lord’s consent, must 5g 
the land, into whose hands soever it comes. Co. Litt, ah 
A rent-charge is where the owner of the rent lil 
future interest, or reversion expectant, in the land; % 
aman, by deed, maketh over to others his whole 
fee simple, with a certain rent payable thereout;, 
to the deed a covenant or clause of distress, that i! 
be arrere, or behind, it shall be Jawful to distrain 




















common right, but by virtue of the clause in | 
therefore it is called a rent-charge, because i 
the land is charged with a distress for the payme! 
Inst. 143. 
‘A clear rent-charge must be free from the land- 
602. 0 
Where a man seised of lands, grants by deed-poll 
denture, a yearly rent to be issuing out of the 
another in fee, in tail, for life or years, wit! vi 
distress; this is a rent-charge, because the lands 
with a distress by the express grant or provist 
ties, which otherwise it would not be. So, 
a feoffiment in fee, reserving rent, and if the rent 
that it shall be lawful for him to ii 
charge, the word reserving amounting to # 
feoflee. Litt. § 217; Co. Litt. 170, a; Plow 
A rent granted for equality of partition bY 
cener to another, is a rent-charge, and distraint 
mon right, without clause of distress; and althoug 
no tenure of the sister who grants it; for as 
the conveniency of coparceners, allows of g 
consequently give a remedy to the grantee for 
252 


Litt. a t for 
A rent-charge, granted for life by a tenani 


tax. 
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Rent- ; i 4 
nothing paek, pitu siccus, or barren rent, is in effect 
ore than a rent reserved by deed, but without an; 
clause of distress 4 : 


ann seek is so called, because it is unprofitablé to the 
Teeovers as” before seisin had, he can have no remedy for 
in fee fop pits, #8 Where a man seised in fee grants a rent 
ife or years, or where a man makes a feoffment in 
life, remainder in fee, reserving rent, without any 
distress, these are rents-seck ; for which, by the 
the ancient law, there was no remedy, as there 
ee. aure between the grantor and grantee, or feoffer and 
218; Gre onsequently, no fealty could be due, Litt, § 215, 
And ee 520; Kelw. 104; Cro, Eliz. 656. 
devise poth been ruled in equity, where an annuity was 
tB, th Pal to A., and the land subject to the annuity, 
th he mid should give seisin of the rent-seck to A., 
aw it poet have remedy for recovery of it at common 
“ing the original intention of the gift, that the de- 
nave some benefit from it. Moor, 626; 8 Chan. 











no 
fer? te 









o, F 
rege AHEM a Dill was brought for 3l, for a rent of 5s. 
deeds py yiNelve years, the equity of the bill being that the 
0 tem, Y Which th 


ving ortha rent at law; the court, on the plaintiff's 
Sneed ne 

J 5 

to the Payment, it was evident the plaintiff had a right 


» and so subjected his person, which possibly 
Se 1 Chan cecen liable by the deed which created the 
h I "Ca. 120, This was previous to 4 Geo. 2, c. 28. 

Dou . 

Fisbie? Tent is an incorporeal hereditament, it is sus- 
“Nee jg ae Ne same limitations as other hereditaments. 
ainders gy pe Btanted or devised for life, or in tail, with 

Ween an inep tations over. But there is this difference 

b aa of lands, and an intail of rent; that the 

Ob ani man with the immediate reversion in fee 
forget by a common recovery, bar the intail 

fon. See Recovery. Whereas the grantee in 

u without a subsequent limitation of it 

“minable ww by a common reco ry only a base fee, 

mita tt if eho his decease, and failure of the issue in 
e pO in tai) aeee a limitation of it in fee, after the li- 

Far, Simple, He Tecovery of the tenant in tail gave him 

Carth. ne was resolved in the cases of Smith v. 
oh Lutm, 199) Sid, 285; 2 Keb. 29, 55, 84; Weeks 

y aa 384, nia Chaplin v, Chaplin, 3 P. Wms, 2295 

lage ae E: „Mis difference is, that it would be unjust 

6 (tration ore Of a grantee of a rent should give a 

th q ote existence to the 
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But a rent differs materially from land. The old principles 
of the feudal law looked upon every modification of landed 
property, which was considered to be against common right, 
with a very jealous eye, Now a rent-charge was supposed 
to be against common right; the grantee of the rent-charge 
being subject to no feudal services, and being a burden on 
the tenant who was to perform them. Upon this principle 
the law, in every instance, avoided giving, by implication, 
a continuation to the rent, beyond the period expressly fixed 
for its continuance. ‘Thus, if a tenant in tail of land die 
without issue, his wife is entitled to dower for her life out 
of the land, notwithstanding the failure of the issue; but the 
widow of a tenant in tail of rent is not entitled to her 
dower against the donor. So, if a rent is granted to a man 
and his heirs, generally, and he dies without an heir, the 
rent does not escheat, but sinks into the land. It is upon 
this principle, that, when there was not a limitation over in 
fee, a tenant in tail of rent acquired by his recovery no 
more than a base fee; as has been already stated: but if 
there were a limitation in fee, after the particular limitation 
in tail, the grantor had substantially limited the rent in fee ; 
and therefore it was doing him no injustice, that the recovery 
should give the donee who suffered it an estate in fee simple. 
1 Inst, 298, a. in n. 

The ease of Chaplin v. Chaplin was, that Lady Hanby, 
the grandmother of Porter Chaplin, being seised in fee, con- 
veyed certain lands, to the use and intent that the trustees, 
named in the deed, should receive and enjoy a rent-charge 
of 30l, per annum, and to them and their heirs, with power 
to distrain for it, and to enter and hold the land on non-pay- 
ment for forty days: and then the rent was declared to be to 
the use of Porter Chaplin in tail; remainder to the use of 
the same person who had the land in fee. P.C. died, leaving 
issue, who married, and died without issue; and the ques- 
tion was, Whether the widow was entitled to dower in this 
rent? and determined she was not. It is stated to have 
been afterwards disclosed to the Court, that the legal estate 
of the rent in fee was in the trustees : but it is observable, 
that it was not necessary that any new matter should be 
adduced to disclose this to the court, as it appeared on the 
face of the deed; for a conveyance to A, and his heirs, to 
the use and intent that B. and his heirs may receive a rent 
out of the estate, gives B. the legal fee of the rent: so that 
if it is afterwards declared that B. and his heirs are to 
stand seised of the rent to uses, the intended cestuis que use 
take only trust or equitable estates. If, therefore, it is in- 
tended to limit a rent in strict settlement, it is necessary 
to do it by way of grant at common law, to some person 
and his heirs, to the uses intended to be limited. This gives 
the grantee the mere seisin to the uses, and the uses declared 
upon it will be executed by the statute. See 1 Just, 298, 
a inn. 

There are also other species of rents, which are reducible 
to these three. Rents of assize are the certain established 
rents of the frecholders and ancient copyholders of a ma- 
nor, which cannot be departed from or varied. 2 Jnst. 19. 
Those of the freeholders are frequently called chief-rents, 
redditus capitales; and both sorts are indifferently deno- | 
minated quit-rents, quieti redditus; because thereby the 
tenant goes quit and free of all other services. When these 
payments were reserved in silver or white money, they were 
anciently called white-rents, or blanch-farms, redditus albi ; 
in contradistinction to rents reserved in work, grain, or baser 
money, which were called redditus nigri, or black mail. 2 
Inst. 19. See those several titles. Rack-rent is only a rent 
of the full value of the tenement, or near it, A fee-furm 
rent is a rent-charge issuing out of an estate in fee; of at 
least one-fourth of the value of the lands, at the time of its 
reservation: for a grant of lands, reserving so considerable 
a rent, is indeed mab letting lands to farm in fee simple, 
instead of the usual method for life or years. 1 Jnst. 148, 
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It seems that the quantum of the rent is not essential to create 
a fee-farm. See 1 Inst. 145, b. n. 5. And also, whether a 
fee-farm must necessarily be a rent-charge ; or may not also 
be a rent-seck ; and Doug. 605. 

These are the general divisions of rent; but the difference 
between them (in respect to the remedy for recovering them) 
is now totally abolished; and all persons may have the like 
remedy by distress for rents-seck, rents of assize and chief- 
rents, (if paid for three years within twenty years preceding 
the act, or if created since,) as in case of rents reserved 
upon lease, 4 Geo, 2. e. 28. § 5. 

The rent in a lease must be reserved to the lessor, or his 
heirs, &c., and not to a stranger, See 1 Inst, 213 b. The 
principle which gave rise to this rule is, that rent is consi- 

ered as a retribution for the land, and is therefore pa 

to those who would otherwise have had the land. It is to 
be observed, that remainder-men in a settlement, being at 
first view neither feoffers, donors, lessors, nor the heirs of 
feoffers, donors, or lessors, there seems to have been, for 
some time after the statute of Uses, a doubt whether the 
rents of leases, made by virtue of powers contained in set- 
tlements, could be reserved to them. In Chudleigh’s case, 
1 Rep. 159, it is positively said, that if a feoffinent in fee be 
made to the use of one for life, remainder to another in tail, 
with several remainders over, with a power to the tenant for 
life to make leases, reserving the rent to the reversioners, 
and the tenant for life accordingly make leases: neither his 
heirs, nor any of the remainder-men, shall have the rent. 
But, in Harcourt v. Pole, 1 Anders. 273, it was adjudged, 
that the remainder-men might distrain in these cases: and 
in T. Jones, 35, the dictum in Chudleigh's case is denied to 
be law. The determination in Harcourt v. Pole will appear 
incontrovertibly right, if we consider that both the lessees 
and remainder-men derive their estate out of the reversion 
or original inheritance of the settler; and therefore the law, 
to use Coke's expression in Whitlock's case, 8 Rep. 71, will 
distribute the rent to every one to whom any limitation 
of the use is made. 1 Jnst, 214, a, in n.; and see Id, 213, 
b. inn. 

By the words “ yielding and paying,” in any indenture of 
lease, a covenant on the part of the lessee, to pay so much 
rent, is implied at law; and where the lease is not by deed, 
the law will imply a promise by the tenant to pay the land- 
lord for his permission to occupy the premises, A special 
covenant, however, is generally inserted where there is a 
lease in writing. But in either case the payment of rent is 
obligatory upon the lessee, so long as he continues to hold 
the premises without obstruction on the part of the lessor, or 
such persons as the lessor may have covenanted against, 1 
Rol. Abr. 519, l. 26; 8 T. R. 402; 9 Ves. 330; 1 W, Saund. 
241, b, n. (5). 









II, At common law where a man was seised of a rent- 
service, rent-charge, rent-seck, or fee-farm rent, either in fee 
or in tail, and died, neither his heir nor personal representa- 
tive could recover from the tenant the arrears of rent which 
had become due in the testator’s life-time. Co, Lit. 162, a. 
It was the same in the case of a tenant pur autre vie of a 
rent, who died, living cestui que vie; and where a man was 
seised of such a rent for his own life and died, though his 
executors or administrators might have had an action of 
debt for the arrears at common law, yet they had no power 
to distrain. bid, 

To remedy these defects it was enacted by the $2 Hen. 8. 
c, 87. that the executors or administrators of tenants in fee- 
simple, tenants in fee-tail, and tenants for term of life, of 
rents-service, rent-charges, rents-seck, and fee-farms, unto 
whom any such rent or fee-farm be due, shall have an action 
of debt for such arrears against the tenants, who ought to 
have paid in the life-time of their testator, or against their 


| who ought to have paid the rent or fee-farm, or in the 
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executors and administrators, and distrain for the arrears 
the land charged with the payment, so long as the lands © 
tinue in the seisin or possession of the tenant in de 









or possession of any other person claiming only from 
same tenant by purchase, gift, or descent, in like man 
their testator might have done. § 1. 

This act shall not extend to any manor in Wales, wl 
the inhabitants have used to pay to every lord, at bi 
entry, any sum of money for discharge of all duties 
penalties wherewith the inhabitants were chargeable to ™ 
of the lord's ancestors. § 2. ‘ 
If any man have, in right of his wife, any estate in Té 
or fee-farms, and the same be unpaid in the wife's life, 
husband, after the death of his wife, his executors ani 
ministrators, shall have action of debt for the arrears, oF 
distrain. ya 
If any have any rents or fee-farms for term of 
any other person, and the rent, &c, be unpaid in 
of such person, and after the said person doth die, 
whom the rent or fee-farm is due, his executors and fi 
nistrators, shall have an action of debt, or distrain for f 
same. § 4, 
In a modern decision it was held, that the executor ? 
person who was seised in fee of land, and demised it 
term of years, reserving a rent, could not distrain for 
of rent accrued in the testator's life-time, for the latter, n 
not a tenant in fee-simple of a rent within the meaning 044 
above statute. 3 B. § Ad. 849, 

Now, however, by the 3 & 4 Will. 4. c. 42. § 37 
tors or administrators of any lessor or landlord may 
upon the lands demised for any term, or at will, for U 
rearages of rent due to such lessor or landlord in his % 
time, in like manner as he might have done in his lifetimti 
By § 38. such arrearages may be distrained for aa 
end or determination of such term or lease at wi 
same manner as if such term or lease had not been 
mined, provided such distress be made within si 
months after the determination of such term or les 
during the continuance of the possession of the tenani 
whom such arrears became due, Provided also, that 
popes and pr ions in the statutes relating to 
onrat shall be applicable to the distresses made 
said. 
The only clause in the 12 Car, 2. c. 24. for cony 
military into common soccage tenures, which seems 

rents, is a proviso (§ 5.) to preserve rents certain, 
make the reliefs on them universally the same as on z 
of tenant in common soceage. 1 nst. 162 b. in mh 

By the 8 Aun. c. 14. no goods, upon an 
leased, shall be taken by any execution, unless the 
whose suit the execution is sued out, shall, before 
moval of such goods, pay to the landlord of the preng 
his bailiff, all money due for rent for the premise 
vided the arrears do not amount to more than 
rent: and in case the arrears shall exceed one yar 
then the party, paying the said landlord, or his P 


4 ean ti 
ear’s rent, may proceed to execute his judgmen 
"i Ene Jiaintith as 










































































stration is granted to A.; he is not enti 
1 Strange, 9 

The admit n E 
against the officer for taking the goods in exe w 
moving them from the premises before the lane 
a year's rent, 1 Strange, 212. 
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On motion on behalf of the landlord, the sheriff” was 


him his year’s rent, without deducting 

Th trange, 643, ; 
the le statute extends to the immediate landlord, and not to 
bad od landlord. 2 Strange, 787. After the landlord 
Cation Paid a year’s rent on one execution, another exe- 
onthe ae in, and he moved to be paid another year’s rent 
© last execution, but was denied ; for the intent of the 


red to pay 
e i 


ee only to continue a lien as to one year, and to punish 
Toy his laches if he lets more run in arrear, 2 Strange, 


RAEE Wm. 4, c: 11, she. provisions ofthe lestemene 
S ute are extended to cases of goods attached by 


of th, pone per vadios or writ of extent thereon, issued out 
courts at Durham. 





4 Geo. 2. ©, 28, in case any tenant for life or years, or 


the dor PY collusion of such tenant, wilfully hold over, after 
i Munition of such term, and after demand made in 
» for delivering possession, such person holding over 


double the yearly value of the lands, &e. so de- 


te 
or 
of anys 
Oster, 

N declara l 


ssor in ejectment had power to re-enter, the 
ent shall recover judgment. § 2. 

te dispenses with a demand for rent in those 
cA ere there is no sufficient distress on the pre- 
ie lessor S X months rent in rear, itis still necessary for 
Ww, before 1o™Ply with all the formalities of the common 





Paymeng o He can proceed on a clause of re-entry for non- 
Mi of rent, if there i a Y eet 
moe TR. if there is a sufficient distress on the pre- 
#86 that the a17. , But an insertion in the proviso of the 


aht of entry shall accrue upon the rent bein 


lany 
thee nowinded, will not render a demand necessary if 
of qe that oii cient distress, for it is only stating in express 
4 Ne common o i is in substance contained by the principles 
“P85 5 angen fw in every proviso of this nature. 2 M. § 
08, ee Bs $ C. 490. 

minst ling a Dill in equity, shall not have an in- 

s afte, Proceedings at law, unless they shall, within 
Ors in th Answer filed, bring into court such money as 
thove all meir answer shall swear to be in arrear, over 
ill the past allowances and costs taxed, there to re- 
waring of the cause, or to be paid to the lessors 
», subject to the decree of the court; and in 
1 pert be duly filed and execution executed, the 
Make gp WeOuntable for only so much as they shall 
wi nd if th de premises from the time of their re- 
Ht resoryag Me shall happen to be less than the 

îon until i the lessees shall not be restored to the 
Wife $3 NY shall make up the deficiency to the 


Nant, A 4 
» at any time before trial, tender or pay into 





main MO 


On 


come into possession of any lands, &e. | 
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court all arrears with costs, proceedings on ejectment shall 
cense § 4. It must be before trial. 7 East, 366; 2B. §C. 

Previous to the above statute, the courts both of law and 
equity had exercised a discretionary power of staying the 
lessor from proceeding at law, in cases of forfeiture for non- 
payment of rent, by compelling him to take the money really 
due to him. See Andr. 341; 2 Salk. 597; 8 Mod. 3453 
10 Mod. 383; 2 Vern. 103; Wils. 75; 2 Stra. 900. 

In debt for double the yearly value under the 4 Geo. 2. 
c. 18, the plaintiff, after stating a demise to the defendant's 
wife, and the subsequent intermarriage with the defendant, 
alleged in the first count a notice to quit, and demand of 
possession delivered to the defendant and his wife; and in 
the second count alleged a notice to quit, and demand of pos- 
session delivered to the wife previous to the intermarriage, 
the Court of Common Pleas held that to support the second 
count the husband need not be joined for conformity; and 
that to sustain the action it was not necessary to have given 
$ notice to the husband subsequent to the marriage, 1 New 
R. 174, 

By the 11 Geo. 2. c. 19, it shall be lawful for the landlord, 
where the agreement is not by deed, to recover a reasonable 
satisfaction for the tenements occupied,by defendants, in an 
EEE A Er occupation of what was 
held; and if in evidence on the trial any parol demise or 
agreement, not by deed, whereon a certain rent was re- 
served, shall appear, plaintiff may make use thereof as an 
evidence of the quantum of the damages. § 14. 

Where any tenant for life dies before or on the day on 
which any rent was reserved, on any demise which determined 
on the death of such tenant for life, the executors or ad- 
ministrators of such tenant for life , in an action on the 
case, recover of the under-tenants, if such tenant for life die 
on the day on which the same was made payable, the whole, 
or if before such a day, then a proportion of such rent, ac- 
cording to the time such tenant for life lived of the last year, 
or quarter, or other time, in which the rent was growing 
due, making all just allowances. § 15. 

The above clause gives action on the case to executors of 
a lessor or landlord, being only tenant for his own life, where 
he dies before or on a rent day ; and by his death the lease 
or demise determines; in which case the lessee or under- 
tenant, by the common law, might have avoided paying any 
rent. 1 Just. 162 b. in note. 

If any tenant holding tenements at a rack-rent, or where 
the rent reserved be full three-fourths of the yearly value of 
the premises, who shall be in arrear for one year's rent (see 
post}, desert the premises, and leave the same uncultivated 
or unoccupied, so as no sufficient distress can be had to 
Rater the arrears, it shall be lawful for two justices of 
the peace (having no interest in the premises), to go upon 
and view the same, and to affix, on the most notorious part, 
notice in writing what day (at the distance of fourteen days 
at least), they will return to take a second view; and if on 
such second view the tenant, or some person on his behalf, 
shall not appear and pay the rent in arrear, or there shall not 
be sufficient distress on the premises, the justices may put, 
the landlord in possession; and the lease to such tenants as 
to any demise therein contained only shall become void. 

16, 
§ In case any tenant give notice of his intention to quit, and 
shall not accordingly deliver up the possession at the time in 
such notice contained, the tenant, his executors or adminis- 
trators, shall pay to the landlord double the rent which he 
should otherwise have paid. § 18., 

The remedy given by this section of the act 11 Geo. 2. 
c. 19. is extended by the 57 Geo, 3, c. 52. to cases where 
half a year's rent is in arrear, 

see also the provisions of the 1 Geo, 4. c, 87, and 1 Wm. 
. c. 70, under title Ejectment, 
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By the 11 Geo. 2. c. 19. above quoted, landlords are em- 
powered to follow goods fraudulently and clandestinely re- 
moved off the premises within thirty days; but this applies 
to the goods of the tenant only, and not to those of a stranger. 
5 M. § S. 38; 4 Campb. 136. See Distress. 

See the 56 Geo. 3. c. 88. and 58 Geo. 3. c. 39. to amend 
the law of Ireland respecting the recovery of tenements, from 
absconding, overholding, or defaulting tenants, and for pro- 
tection of the tenant from undue distress, by which many 
provisions of the English acts are extended to eeland? 

The general remedy for rent is by distress, under the re- 
strictions and directions of the foregoing statutes, and as to 
which, see further at length, tit. Distress. But there are 
also other remedies particularized by Blackstone, 3 Comm. 
c. 15. which it will be sufficient here to notice in a summary 
manner, as they are treated of under the several titles in this 
Dictionary. 

By action of debt for the breach of the express contract. 
This is the most usual remedy, when recourse is had to any 
action at all for the recovery of pecuniary rents; to which 
species of render almost all free services are now reduced 
since the abolition of the military tenures; but for a free- 
hold rent reserved on a lease for lite, &e., no action of debt 
lay by the common law during the continuance of the free- 
hold ‘out of which it issued ; for the law would not suffer a 
real injury to be remedied by an action that was merely per- 
sonal. T Rol. Abr. 595. But by the 8 Ann. c. 14. § 4. an 
action of debt is given for rents on leases for life or lives, as 
upon a lease for years : and by the 5 Geo. 8, c. 17. which en- 
ables écclesiastical persons to lease tithes and other incor- 
poreal inheritances, action of debt is given (by § 3) for re- 
covery of rent on such leases ; and perhaps the first of these 
statutes extends to leases of incorporeal hereditaments. See 
1 Inst. 47 a, in note. 

In debt for rent, without showing in what parish the lands 
were situated, and a particular of the demand describin; 
them in a wrong parish, yet it was held that the plaintif 
might recover, it not appearing that any misrepresentation 
was intended, or that defendant held more than one parcel of 
land of plaintiff, so as to be misled by the particular. 3 M. 
§ S. 380. 

Until recently an assize of mort d'ancestor or novel disseisin 
lay of rents as well as of lands, if the lord, for the sake of 
trying the possessory right, made it his election to suppose 
himself ousted or disseised thereof. This, however, was 
seldom heard of; and all other real actions to recover rent, 
being in the nature of writs of right, and therefore more di- 
latory in their progress, were entirely disused, and are now 
abolished. Such were the writ de consuetudinibus et serviciis, 
the writ of cessavit, and the writ of right sur disclaimer, as 
to which, see those titles, and also title Gavelet. On the 
other hand, the writ of ne injusté vewes (see that title), and 
the writ of mesne (see Mean), were remedies for the tenant 
against the oppression of the lord. 


IIT. Many of the decisions under this and the following 
division are, by reason of the statute remedies against non- 
payment of rent, become of less consequence than they were 
at the time of their determination, but seem still worthy of 
being preserved, as showing, in some measure, the evils re- 
medied by those statutes. 

With respect to the necessity of demanding rent, there is 
a material difference between a remedy by re-entry and a 
remedy by distress for non-payment of the rent; for where 
the remedy is ey way of re-entry for non-payment, there 
must be an actual demand made previous to the entry, other- 
wise it is tortious ; because uel condition of re-entry is in 
derogation of the grant, and the estate at law being once de- 
feated, is not to be restored by any subsequent payment ; 
and it is presumed, that the tenant is there residing on the 
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tate, unless the contrary appears by the lessor’s bei 
to demand it: therefore, unless there be a demand m; 
the tenant thereby, contrary to the presumption, ap) 
to be on the land ready to pay the rent, the law will not 
the lessor the benefit of re-entry to defeat the tenant's 
tate, without a wilful demand in a which cannot app 
without a demand hath been actually made on the land. © 
Lit, 201b; Hob. 207, 331; 5 Co. 56; Dyer, 51; Plond. 10 
7 Co. 56; Vaugh. 32; this was at common law ; but now 
the 4 Geo. 2. c. 28. § 2; ante, Div. II. and tit. Re-entry: 

So if there had been a nomine pæne given to the le 
for non-payment, the lessor must demand the rent before | 
can be entitled to the penalty, Hut. 114; Hob, 207, % 
7 Co, 56. 

Where the remedy for recovery of rent is by di 
there needs no demand previous to the distress, tl on 
deed says, that if the rent be behind, bein; lawfully 
manded, that the lessor may distrain; but the lessor, Pi 
withstanding such clause, may distrain when the rent becon 
due. So itis if a rent-charge be granted to A., and if 
behind, being lawfully demanded, that then A, shall di 
he may distrain without any previous demand, because & 
remedy is not in destruction of the estate, for the dis 
only a pledge for payment of it, and the taking a distres 
a legal demand of the tenant to pay the rent, which was 
that was required by the deed ; and the tenant is not inj 
by the taking of the distress, because, on tender of the Mi 
the pledges are immediately to be restored, or a writ oij 










































nalty, the tenant is really injured, ei 
or the payment of a greater sum than the rent, 
be restored on payment of the rent; therefore 
be punished in such cases without a wilful de r 
which cannot otherwise appear than by the proof o 

mand, which was not answered by the tenant, Hobi 

Hut. 13,23; Moor, 883; 2 Rol? Abr. 426. and 

But this general distinction must be understood with © 
restrictions : 

That if the king makes a lease, reserving rent, 
clause of re-entry for non-payment, he is not obli 
any demand previous to his re-entry ; but the tenant 
liged to pay his rent for the preservation of his estate, ” 
it is beneath the king to attend his subject to dem” 
rent. 4Co. 73; 5Co. 56; Latch. 28; Moor, 15240 
87, 88. 

But this exception is not to be extended to the 
lands, though they be in the hands of the king, H 
must make a demand before he can re-enter into sud 
but this is by the 1 Men. 4. c. 18. which provides, au 
the duchy lands come to the king they shall not P 
such government and regulations as the demesnes "i 
sessions belonging to the crown, Moor, 149, 160: na 

So if a prebendary make a lease, rendering Te 
the rent be in arrear, and demanded, that it 
for the prebendary to re-enter, if the reversto 
comes to the king, the king must in this case 
rent, though he shall be by his prerog 
implied demand ; for the implied d lemand 
law, the other the express agreement of the p% 
the king's prerogative shall not defeat. Therefor 
of the king, if he makes a lease reserving rent, 
viso that if the rent be in arrear for sucha dmi ‘l 
fully demanded, or demanded in due form), t! 
lease shall be void ; it seems that not only Oe 
the reversion in this case, but also the king himse 
continues the reversion in his own hands, if 
an actual demand by reason of the express 
that purpose. Dyer, 87, 210. a 

Bur if the king in cases where he need not make 


































premises, in order to pay the rent for preservation of his es- 


assigns over the reversion, the patentee cannot 













RENT, III. 


ineeht without a previous demand, because the privilege is 
pp Peably Baaai io the person of the king. ah Co. 13; 
” 4045 Cro, Eliz. 462; Dyer, 87. 
es exception is, where the rent is payable at a place 
lawful H /, with a clause that if the rent be behind, being 
se fe pended at the place off the land, or where the 
ofthe 12, hat if the rent be behind, being lawfully demanded 
these Person who is to pay it, that then he may distrain; in 
Cases, though the remedy be by distress only, yet the 
R “See distrain without a previous demand ; because 
ferent ve Stress and demand being not complicate, but dif- 
acts to be performed at different places and times, the 
4 must be previous to the distress; for distress is an 
Used ee not of common right, and therefore must be 
495. 4, e Manner that it is given, Zob, 208 ; 2 Roll. Abr. 
nt me 83; Brownl. 1713 but see Hut. 23, contra. 
ind E the clause is no more than that if the rent be 
Mace ogg lawfully demanded (without saying at any 
the grange’ nd, or of the person of the grantor), that then 
use here ony, listrain, there needs no actual demand; be- 
ie Shee distress and demand is but one complicate act, 
Bs viz uded in the other, and all done at one time and 
and, gio the land ; for the distress is in itself a lawful 
because alt pore needs no actual demands previous to it; 
p whup tat was required by the deed was a lawful de- 
426, lol ch the distress in its own nature is. 2 Roll. Abr. 
And th 208; and see Dyer, $48, See ante, II. 
ited Seems to have been formerly another exception 


lit 
Ponpa bAt where the remedy was by way of entry for 
Were mad, 











































ae that yet there needed no demand if the rent 
on 4 able at any place off the land; because they 
sum jg’, {he money payable off the Jand to be in nature of 
taken to 87088, which the tenant had at his own peril under- 
for the yfY 5 but this opinion has been entirely exploded, 
is but je „Z Payment does not change the nature of the ser- 
een, made remains in its nature a rent as much as if it had 
that th pable on the land; therefore the presumption 
pot was there to pay it, unless it be over- 
x proof of a demand ; and without such de- 
ina neglect or refusal, there is no any to the 
i i) nently the estate of the lessee ought not to be 
A ‘ond. 70; 4 Co. 73; Moor, 408, 598; Cro. 
» 435, 536, 
When the pon 
Ment, 
lessi 





























Ne power of re-entry is given to the lessor for 
meal any further demand, there it seems 
or not tas undertaken to pay it, whether it be di 
wie in ats eat and there can be no presumption in h 
Meon Dut hineares, because by dispensing with the demand 
i lat he wae under the necessity of making an actual 
af His an ready to tender and pay the rent. Dyer, 68. 
t is when exception when the remedy is by distress, 
tat the A the tenant was ready on the land to pay 
Must ho TA and made a tender of it; there it seems 
the A emand previous to the distress; becausi 
4 ean shown himself ready on the day by the 
ut th that in reason ean be required of him; 
5 iaka tenant to endless trouble to oblige him 
E ED tender, it being altogether uncertain 
ie day fome for his rent when he has omitted 
ipt sy peed he appointed by the lease for payment 
“fore as the lessee must expect the lessor, 
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of equal notoriety with the tender, and by parity of reason 
the tenant ought to take notice of such demand, as well as 
the lessor of the tender on the land. Hob. 207. 

But if the tenant had tendered the rent on the day to the 
person of the lessor, and he refused it, it seems, by the better 
opinion, that the lessor cannot distrain for that rent, without 
erson of the tenant; because the demand 
ought to be equally notorious to the tenant as the tender was 
to the lessor. Hob. 207; 2 Roll. Abr. 427. 

So, if the services by which the tenant holds be personal, 
as homage, fealty, &c. the demand must be of the person of 
khe tenant, becauve! this, servicelte/oalyirerfinat anim 
very person of the tenant, therefore a demand where he is 
not, would be improper. Hut. 13; Hob. 207. 

Again, if the rent be rent-seck, and the tenant be ready 
at the Zast instant of the day of payment to pay the rent, and 
the grantor is not there to receive it, he must afterwards de- 
mand it of the person of the tenant on the lands, before he 
can have his assize; because the tenant, by the tender at the 
day, has done all that was required on his part; and if the 
grantee might have his assize, after such tender on the day, 
without a demand of the person, the tenant might be made a 
disseisor, and damages for the disseisin might be laid on him 
without any wilful default in him; but in the case of a rent- 
charge, after such tender of the tenant on the land, the grantee 
may afterwards demand the rent on the land, because he has 
his remedy by distress, which is no more than a pledge for 
the rent; and this being to be found and taken on the land, 
the grantee need only demand his rent where he can find his 
remedy, which is on the land; but in this case, if the grantee 
cannot find the tenant on the land to demand the rent, he 
may, on the next feast on which the rent is payable, demand 
all the arrears on the land; and if the tenant is not there to 
pay it, he has failed of his duty, and is guilty of a wilful de- 
fault, which amounts to a denial; and that denial being a 
disseisin of the rent, the grantee may have his assize, and by 
that shall recover the arrears, Cro. Car. 508; 7 Co. 573 
Hob, 207; 2 Roll. Abr, 427. 

But if there has been neither a tender of the rent nor a 
demand of the grantee on the day, there the grantee may 
afterwards demand the rent on the land; because the tenant 
having omitted to do his duty by a tender on the day, he is 
still obliged to answer the legal demands of the grantee, 
which is well made on the land, because the rent issues there- 
out ; for where there is no tender on the day of payment, the 
rent is due and payable every day afterwards ; therefore a 
demand in the same manner as the law requires, is sufficient; 
consequently the non-payment, after a demand on the land, 
is a denial and disseisin, for which the grantee may have his 
assize. Litt. § 233; 7 Co. 57; 2 Roll. Abr. 427, 

If a lease be made, reserving rent, and a bond given for 
performance of covenants and payment of the rent, the lessor 
may sue the bond without demanding the rent, Cro, Eliz, 
332; Cro. Car. 76; Hob. 8. 

If there be several things demised in one lease, with several 
reservations, with a clause, that if the several yearly rents 
reserved be behind, or unpaid in part, or in all, by the space 
of one month, after any of the days on which the same ought 
to be paid, that then it shall be lawful for the lessor, into 
such of the premises, whereupon such rents, being behind, is 
or are reserved, to re-enter; these are in the nature of 
distinct demises and several reservations, consequently there 
must be distinct demands on each demise to defeat the 
whole estate demised. Vaugh. 71, 72. But see 4 Geo, 2. 
c. 28, § 2. 

Also as to the necessity of a demand of the rent, there is 
a difference between a condition and a limitation ; for instance, 
if tenant for life (as the case was by marriage settlement with 
power to make leases for twenty-one years, so long as the 
Tasse, his executors or assigns, shall dalyiompatia rent re- 
served), make a lease pursuant to the power, the tenant is at 
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his peril obliged to pay the rent without any demand of the 
lessor ; because the estate is limited to continue only so long 
as the rent is paid; therefore, for non-performanee, according 
to the limitation, the estate must determine ; as if an estate 
be made to a woman dum sola fuerit, this is a word of limita- 
tion which determines her estate on marriage. Vaugh. 31, 32; 
Hob. 831; 2 Roll, Abr. 429 ; 2 Mod. 264; 3 Co, 64; Dyer, 
87, 88; Noy, 145. 

Where a rent-charge is granted with power to the grantee, 
in case the rent should be in arrear for a time specified, to 
enter and enjoy the lands charged, and receive and take the 
rents and profits for his own use, until satisfaction of the 
arrears of rent and costs, the grantee may, on the rent-charge 
becoming in arrear, maintain ejectment against the tenant 
without proof of a previous demand of the rent, for it is not 
a case of forfeiture. 3 N. § M. 567. 


IV. Renr is regularly due and payable upon the land from 
whence it issues, if no particular place is mentioned in the 
reservation, Co. Litt. 201. But in case of the king, the 
payment must be either to his officers at the Exchequer, or 
to his receiver in the country. 4 Rep. 73. And, strictly, 
the rent is demandable and payable before the time of sun-set 
of the day whereon it is reserved, though perhaps not abso- 
lutely due till midnight. Co. Litt, 302; 1 inders, 253 ; 
1 Saund, 287 ; Prec. Chane, 555; Salk, 578. 

If the lessor dies before the sun is set on the day upon 
which the rent is demandable, it is clearly settled that the rent 
unpaid is due to his heir, and not to his executor; but if he 
dieseafter sun-set, and before midnight, it seems to be the 
better opinion that it shall go to the executor, and not to the 
kins 1 P. Wms. 178. 

There is a material difference between the reservation of 
a rent payable on a particular day, or within a certain time 
after, and the reservation of a rent payable at-a certain day, 
with a condition that, if it be behind by the space of any 
given time, the lessor shall enter; in both cases a tender on 
the first or last day of payment, or on any of the interme- 
diate days, to the lessor himself, either upon or out of the 
land, is good; but in the former case it is sufficient if the 
lessee attends on the first day of payment at the proper 
place ; and if the lessor does not attend there to receive the 
rent, the condition is saved. In the latter case, to save the 
lease, it is not sufficient that the lessee attends on the first 
day of payment, for he must equally attend on the last day. 
10 Rep. 129 a; Plowd. 70 a, b; Cro. Eliz, 48. See 1 Inst. 
202 a, inn. 

The other effects of this question of the time of the rent 
becoming due, are now in equal measure superseded by the 
statute regulations already stated and alluded to. But the 
following determinations on the subject may, notwithstanding, 
be requisite to be known. 

‘The time for payment of rent, and consequently for a de- 
mand, is such a convenient time before the sun-setting of the 
last day as will be sufficient to have the money counted ; 
4 Taunt. 549; 1 Swanst. 343, note; but if the tenant meet 
the lessor on the land at any time of the last day of payment, 
and tenders the rent, that is sufficient tender, because the 
money is to be paid indefinitely on that day, therefore a ten- 
der on the day is sufficient. Co. Litt. 202 a; Dalst, 44; 
Sav. 253; 4 Leon, 171; 1 Saund. 287. 

If the rent be payable at Easter, and the tenant pays the 
rent in the morning of that day, and the lessor dies at two 
hours before noon of the same day, the payment is zalua, 
and yet it is a good satisfaction against the heir. 10 Co. 127 b; 
and see 1 Swanst. $46; Henniker v. Turner, 4 B. & C. 157. 

Ifa lease is made rendering rent at Michaelmas between 
the hours of one and five in the afternoon, with a clause of 
re-entry, and the lessor comes at the day, about two in the 
afternoon, and continues to five, this is sufficient. Cro. Eliz. 
15, ‘The demand may be made by attorney. 4 Leon, 479, But 
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the power must be special, for such land and of such te 
Yelv. 87; 1 Brownl. 138. Demand must be proved by 
nesses. Dyer, 68: Must be made of the precise sum 
1 Leon. 805; Sav. 121; Mo. 207. $ 

Tf a lease be made reserving rent on condition that ift 
rent be behind at the day, and ten days after (being in 
mean time demanded), and no distress to be found uj 
land, that the lessor may re-enter ; if the rent be behin 
the day, and ten days after, and a sufficient distress b 
the land till the afternoon of the tenth day, and then f 
lessee takes away his cattle, and the lessor demands the 
at the last hour of the day, and the lessee does not pay 
and there is not any distress on the land, yet the lessor cam 
enter, because he made no demand in the mean time bet 
the day of payment and the ten days, which by the cla 
was obliged to do. Cro. Eliz. 63. But see 4 Geo. @. ri 
and ante, II. 

As to the place of demanding rent, there is a dil 
between a remedy by re-entry and distress; for whi 
rent is reserved on condition that, if it be behind, the 
may re-enter, in such case the demand must be upon f 
notorious place on the land; therefore, if there be a M 
on the land, the demand must be at the fore-door W 
because the tenant is presumed to be there residing, ani 
demand being required to give notice to the tenant, th 
may not be turned out of possession without a wilful 
such demand ought to be in the place where the end ® 
tention will be Best answered. Co, Litt, 158, 201; 
Abr, 428. 

‘And it seems the better opinion, that it is not nec 
enter the house, though the doors be open, because 
place appropriated for the peculiar use of the inhabitant 
which no person is permitted to enter without his permi 
and it is reasonable that the lessor shall go no farther © 
mand his rent than the tenant should be oblina to gor 
he is bound to tender it; and a tender by the tenants 
door of the house of the lessor is sufficient, though it be 
without entering; therefore, by parity of reason 
by the lessor at the door of the tenant, without en! 
sufficient. Dast. 60; Co, Litt, 201; 1 And. 273 914 
and see Cro, Eliz. 13. o 

But when the demand is only in order for a distri bel 
it is sufficient if it be made on any notorious part of th 
because this is only to entitle him to his remedy for 
therefore, the whole land being equally debtor, ani 
able with the rent, a demand on it, without going ton 
ticular part of it, is sufficient, Co, Litt, 159. P 

See other cases on this subject, Co. Litt. 202; 4 
Cro. Eliz. 324; Gro. Car. 607, 521; Co. Litt I 
4 Co. 73; Cro, Eliz. 462; Mo. 404; 
Abr. 428; Dyer, 229; Bac, Ab, tit, Rent 
§ Dodd.) A 

‘As to the apportionment of rent, see Apporti 
Estates, 

For the provisions of the recent Statute of 
(3 & 4 Wm. 4, c. 27), with respect to rents, see 
Actions, II, I, 

For more learning on this subject, 

Rent; and see Distress, Ejectment, Lease, 

RENTAL, corrupted from rent-roll. 
rents of a manor are written and set down, 
lord’s bailiff collects the same. It contains 
tenements let to each tenant, and the names 
the several rents arising, and for what times 
Compl. Court Keep. 475. ' 

Rexrar-riont. A species of lease given ™ . 
rent, and for life: where they were given to & 
heirs, they were a good ground of possession to 
after the decease of the original tenant. 
called Rentalers, or kindly-tenants, See Bell's 

Rexrar’'o Teind Bolls, is when the ti 


Dyer, 875 ; 
P(e. by @ 













REP 


liquidated and settled for so many bolls of corn yearly, 
intl or an old use of payment. Rock Del E 
RENTS op Assizs, The certain rents of frecholders and 
nt copyholders ; so called, because they were assised, 
ifferent from others, which were uncertain, paid in corn, 
€ 2 Inst, 19. See Rent, I, 
amo Nts Resorure, redditus resoluti Are accounted 
such 8 the fee-farm rents to be sold by 22 Car. 2. c. 6. being 
Tents or tenths as were anciently payable to the crown 
fem le lands of abbies and religious houses; and after their 
yet ‘ee notwithstanding the lands were demised to others, 
the aaa ETR reserved, and made payable again to 
‘ v Conell, 
egENUNCIATION, The act of renouncing a right; as 
See gaS May renounce or refuse to take probate of a will, 
‘recutors, 
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donEPARATIONS, As teats fon Hosier yearetaapout 
qunber-trees to make reparations, although he be not 
one led thereto; and where a house is ruinous at the time 
bound ease made, and the lessee suffers it to fall, he is not 
ay to rebuild it; and yet if he fell timber for reparations, 
Leo Justify the same. ` Co, Lilt. 54. 
atin Covenants, that from and after the amendment and 
Will Kea n of the houses by the lessor, he at his own charges 
i not ol TH leave them in repair. In this case the lessee 
Yeparati iged to do it unless th 
lons, 











st it so. Cro, Jae, 
72; and Covenant, Lease, Waste. 
Factenpa, An ancient writ which lay in 
one whereof was where there were tenants in 
joint-tenants of a house, &e, which was fallen into 
„one was willing to rep: but the others were 
case, the pee ing to repair the same should 
t against the othe . B, 127, 
ining to my house, and he 
in decay to the annoyance of my 
a writ against him to repair his 
person had a passage over a bridge, and 
ve repaired the bridge, who suffered it to 
»&e, New Nat, Br. 281 


om from the Fr, rappel, i 
ig it, 















h . revocatio.| A revo- 
'è repealing of a statute is the revoking or dis- 
Rastal, 


is said a a“ 
ing the, Pardon of felony, &e. may be repealed on dis- 
nå deed or BEostion, 1 Keb 10. See Pardon, 
the reg.” Will may stand good as to part, and be repealed 
ap EPET y ile 241. 
gibeto p DARUM CRIMEN. The crime of receiving 
: Vent justice, See Barratry, Bribery, Extortion, 


JER, replacitare.| ‘Yo plead again. See Plead- 
ler is ¢, 

the t? Be had where the pleading hath not 

'erdict be € in question which was to be tried. Also, 

ist be arep ven where there was no issue joined, there 
460, ‘Ader to bring the matter to trial, &e. 2 Lil. 


NN held t 
iae. tial, bo Mt, at common law, a repleader was granted 
S but that al’ a verdict did not cure an immaterial 
the pe tial, ed à repleader ought never to be awarded 
atute gpr cause the fault in the issue may be helped by 
That if a repleader is denied where it 
è converso, it is error; and the judg- 
general, (viz.) quod partes replacitent. 
ain at the first fault, which occasioned 
Nes if the declaration and the bar, and 
all ill, they must begin de novo; but if 
aa the replication ill, they must begin 
no costs are allowed on either si 
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REPLEVIN, I. 
and a repleader cannot be awarded after a default. 2 Salk. 
579. 


Though a repleader is allowed after verdict, it has been ad- 
judged not to be awarded after demurrer; (but a repleader 
hath formerly been granted after demurrer, and likewise after 
the demurrer argued); and that a repleader can never be 
awarded after a writ of error, but only after issue joined, &c. 
Latch, 147 ; 3 Lev, 440; Mod. Ca, 102. 

See the form of a Repleader, Lutw. 1622, 

REPLEGIARE. To redeem a thing detained or taken 
by another, by putting in legal sureties. See Replevin. 

Repledging is applied in the Scotch law to the power of 
reclaiming a criminal, and trying him under a different joris- 
diction from that of the court before which he is accused. 

Rerrectane pe Averns. A writ brought by one whose 
cattle are distrained, or put in the pound, on any cause, by 
another person, on surety given to the sheriff to prosecute or 
answer the action at law, F.N. B.68; Reg. Orig. 7 H. 8. 
c. 4. See Replevin. 


REPLEVIN, 


Previna, from replegiare, to redeliver to the owner on 
pledges; 1 Just, 145 b ; or, to take back the pledge. 3 Comm. 
18. It is sometimes incorrectly used for the bailing a man. 


I. The Definition of the Term; and the general 
Principles of the Law of Replevin. 
II. More particularly for whom and for what Things a 
Replevin lies, 
IIL. Of the different Kinds of Replevins ; out of what 
Courts they issue; and of the Power and Duty of 
the Sheriff. i 
IV, 1. Of the Pledges to be taken by the Sheriff, and 
the Proceedings against him for taking insufficient 
Pledges. 
2. Of the Pleadings and Damages. 
V. Of the Original Writ, and the Writ of Withernam. 
VI. 1. Of the Writ of second Deliverance; and, 
2, The Writ De Proprietate probandé. 
VII. Of the Writ De Retorno habendo; of Return 
irreplevisable ; and in what Manner the Sheriff is 
to return and execute such Processes, 


I. A Rerrevin is a remedy grounded and granted on a 
distress; being a re-deliverance of the thing distrained, to 
remain with the first possessor, on security (or pledges) given 
by him to try the right with the distrainer, and to answer 
him in a course of law, Or, it is bringing the writ called 
replegiari facias by him who has his cattle or goods dis- 
trained by another, and putting in surety to the sheriff, that 
on delivery of the thing distrained, he will prosecute the 
action against the distrainer. Litt, lib. 2. e. 12, § 219; 1 
Inst, 145 b. 

Replevin is a writ, and usually granted in cases of distress, 
and is a matter of right; so that if a man grants a rent with 
clause of distress, and grants further, that the distress taken + 
shall be irreplevisable, yet it may be replevied; for such 
restraint is against the nature of a distress, and no private 
person can alter the common course of the law. Co, Litt, 
145, 

An action of replevin is founded upon, and is the regular 
way of contesting the validity of a distress; being a re-deli- 
very of the pledge, or thing taken in distress, to the owner, 
by the sheriff or his deputy, upon the owner’s giving security 
to try the right of the distress, and to restore it if the right be 
adjudged against him; after which, the distrainer may keep 
it till tender made of sufficient amends, but must then re- 
deliver it to the owner. 3 Comm. c. 9. p. 147, cites 1 Inst. 
145; 8 Rep. 147. 

3R2 
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In other words, a replevin is a judicial writ to the sheriff 
complaining of an unjust taking and detention of goods and 
chattels, commanding the sheriff to deliver back the same to 
the owner upon the security given to make out the injustice 
of such taking, or else to return the goods and chattels. 
Gilb. on Replev. 80. 

The remedy of replevin, though seldom used except in 
cases of distress, seems equally applicable to other cases of 
wrongful taking. See Lord Redesdale’s remarks, 1 Sch. & Lef. 
and Lord Ellenborough’s, 2 Stark. Ca, 287; Bac. Abr. v. 7. 

n 67. 

R In this writ or action both plaintiff and defendant are 
called actors; the one, i. e. the plaintiff, suing for damages ; 
and the other, the avowant or defendant, to have a return 
of the goods or cattle. 2 Bendl. 84; Cro. Eliz. 799; 2 
Mod. 149. Therefore, either party may carry down the 
cause; and if the defendant give notice, and do not go on 
to trial, tbe court will give costs against him ; for the same 
reason, the defendant may not move for judgment of non- 
suit unless the plaintiff has given notice of trial. Bull. N. P. 
6l, 
That the avowant (the person making the distress) is in 
nature of a plaintiff, appears, 1st, from his being called an 
actor, which is a term in the civil law, and signifies plaintiff ; 
2dly, from his being entitled to have judgment de retorno 
habendo, and damages, as plaintiff; 3dly, from this, that the 
plaintiff may plead in abatement of the avowry, consequently, 
such avowry must be in nature of an action. Carth. 122; 6 
Mod. 103; Yelv. 148. 

The avowant, being in nature of a plaintiff, need not aver 
his avowry with an hoc paratus est verificare, more than any 
other igi need aver his count, Plowd. 263. See 

ost, IV. 
5 Nor shall he have a protection cast for him more than any 
other plaintiff. 2 Jnst. 339. 

But though an avowry be in nature of an action, yet one 
tenant in common may avow for taking cattle damage feasant. 
Cro, Eliz, 530. 

Replevin is an action founded on the right, and different 
from trespass, Carth. 74; Yelo. 148; Hob. 16; Cro. Eliz. 
799. 

It is now held, that as no lands can be recovered in this 
action, it cannot with any propriety be considered as a real 
action; though the title of lands may incidentally come in 

juestion, as it may do in an action of trespass, or even of 
EA merely personal. Finch's Law, 316 ; 
and see Comb, 476; Fitzg. 109. 

Formerly, when the party distrained upon intended to 
dispute the right of the distress, he had no other process by 
the old common law than by a writ of replevin, replegiari 
facias; which issued out of chancery, commanding the sheriff 
to deliver the distress to the owner, and afterwards to do 
justice, in respect to the matter in dispute, in his own county 
court. F. N, B. 68. But this being a tedious method of 
proceeding, the beasts or other goods were long detained 
from the owner, to his great loss and damage. 2 Inst. 139. 
For which reason, the statute of Marlbridge, (52 Hen. 3.) c. 
21, directs, that without suing a writ out of the chancery, 
the sheriff immediately, upon plaint to him made, shall pro- 
ceed to replevin the goods. See post, III. And for the 

eater ease of the parties, it is further provided by 1 & 2 

P. § M. c. 12. that the sheriff shall make at least four 
deputies in each county for the sole purpose of making re- 
plevin, See post, III. Upon application, therefore, either 
to the sheriff or one of his said deputies, security is to be 
given in pursuance of the statute of West. 2. 1 Edw. 1. c. 2; 
ist, That the party replevying will pursue his action against 
the distrainor ; for which purpose he puts in plegios de pro- 
sequendo, or pledges to prosecute. 2dly. That if the right be 
determined against him, he will return the distress again ; 
for which purpose he is also bound to find plegios de retorno 
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habendo. See post, TV. Besides these pledges, the sufi- 
ciency of which is discretionary, and at the peril of the 
sheriff, the 11 Geo, 2. c. 19. § 23. requires that the officer 
granting a replevin on a distress for rent shall take a 
with two sureties in a sum of double the value of the 
distrained, conditioned to prosecute the suit with effect and | 
without delay, and for return of the goods, which bond may 
be assigned to the avowant or*person making cognizance 0n 
request made to the officer, and, if forfeited, may be su 

the name of the assignee. See post, IV. And certainly a8 
the end of all distresses is only to compel the party distrai 
upon to satisfy the debt or duty owing from him, this end 
as well answered by such sufficient sureties, as by retaining 
the very distress, which might frequently occasion great 




























inconvenience to the owner, and that the law never wani 
inflicts. The sheriff, on receiving such security, 
diately, by his officers, to cause the chattels taken ii 
to be restored into the possession of the party distrained 
unless the distrainor claims a property in the goods so 
For if by this method of distress the distrainor happens t0 
come again into possession of his own property in goods 
which before he had lost, the law allows him to keep them 
without any reference to the manner by which he thus has re 
gained possession, being a kind of personal remiller. 
Remitter. If, therefore, the distrainor claims any such | 
perty, the party replevying must sue out a writ de pri 
probandd, Th which the sheriff is. to. prove by a ingued! 
in whom the property previous to the distress subsisi 
Finch, L. 316. And if it be found to be in the distrainor, tig 
sheriff can proceed no further, but must return the claim 
property to the Court of King's Bench or Common Pleas, t 
be there further prosecuted, if thought advisable, and tl 
finally determined. Co. Litt. 145; Finch. L. 450. tug 
But if no claim of property be put in, or if (upon trial) fg 
sheriff's inquest determine it against the distrainor, then Bip” 
sheriff is to replevy the goods, (making use of even forté 
the distrainor makes resistance, 2 Jnst. 193,) in case fig 
goods be found within his county. But if the distress 
carried out of the county or concealed, then the sh ‘atl 
return that the goodsor beasts are eloigned—elongala, an 
to a distance, to places to him unknown ; and thereupon ta 
party replevying shall have a writ of capias in withernam, 
vetito (or more properly, repetito) namio; a term which SE 
fies a second or reciprocal distress in lieu of the first Wray 
was eloigned. It is therefore a command to the sher ss 
take other goods of the distrainor in lieu of the disti 
formerly taken and eloigned, or withheld from the, orai 
F. N. B. 69, 73. So that here is now distress againsi s 
of reP al 
he orig! 


any right of freehold comes in question, the sheri? 
ceed no further; so that it is usual to carry it up 
instance to the courts of Westminster Hall, Finch 4, h 
Upon this action brought, and a declaration delive! 
distrainor, who is now the defendant, makes avowiti fight 
he avows taking the distress in his own right, oF ee parret? 
his wife ; and sets forth the reason of it, as for 10% in nde 
damage done, or other cause; or else, if he justi con 
ther’s right, as his bailiff or servant, he is sal to sil 
zance; that is, he acknowledges the taking, bu! 
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taking was legal, as he acted by the command of one 
» had a right to distrain; and on the truth and legal 
ie of this avowry or cognizance the cause is determined. 
determined for the plaintiff, viz. that the distress was 
Wrongfully taken, he has already got his goods back into his 
: da Possession, and shall keep them, and moreover recover 
Barges: F. N. B. 69, See 21 H. 2. c. 19; and post, IV. 
ue ifthe defendant Fea by the default or nonsuit of the 
Plaintiff, then he shall have a writ de retorno habendo, whereby 
he a or chattels (which were distrained and then reple- 
are returned again into his custody, to be sold or 
G ittie disposed of, as if no replevin had been made. And 
e common law the plaintiff might have brought another 
evin, and so in infinitum, to the intolerable vexation of 
e defendant, Wherefore the statute of Westm. 2. c. 2. 
festrains the plaintiff, when nonsuited, from suing out any 
sli replevin, but allows him a judicial writ, issuing out of 
in’ Tiginal record, and called a writ of Second Deliverance, 
i 2 order to have the same distress again delivered to him on 
Ving the like security as before. And if the plaintiff be a 
Feud time nonsuit, or if the defendant has judgment upon 
ict or demurrer in the first replevin, he shall have a writ 
vetur irreplevisable, after which no writ of second deli- 
pace shall be allowed. 2 Inst. 840. But in case of a 
ess for rent arrere, the writ of second deliverance is in 
the ttken away by 17 Car. 2. c. 7; which directs that if 
pitir be nonsuit before issue joined, then upon sug- 
ag made on the record in nature of an avowry or cogni- 
then ict if judgment be given against him on demurrer, 
writ fuitout any such suggestion ; the defendant may have a 
shall inquire into the value of the distress by a jury, and 
recover the amount of it in damages, if less than the 
Ar of rent; or if more, then so much as shall be equal to 
Joine with costs; or if the nonsuit be after issue 
empany or if a verdict be against the plaintiff, then the jury 
of ihe cled to try the cause shall inquire concerning the sum 
nd th ‘rears, and the value of the goods, &e. distrained ; 
reupon the defendant shall have judgment for such, 
Much thereof, as the goods, &c. distrained amounted 
nd if (in any of these cases) the distress be insuffi- 
answer the arrears distrained for, the defendant may 
other’ further distress or distresses. See 1 Vent. 64. But 
distra © if pending a replevin for a former distress, a man 
l ot dive Again for the same rent or service, then the party is 
TA to his action of replevin, but shall have a writ of 
Aistraine’ and recover damages for the defendant, the re- 
Tyg Gre Contempt of the process of the law, F. N. By 
omm. c. 9, See Recaption. 


such 
who 









































> £ ìs a general rule, that the plaintiff ought to have the 
not ofp, Of the goods in him at the time of the taking; and 
lso a gy à general property, which every owner hath, but 
Degg“! property, such as a person hath who hath goods 
Ture his ri im, or who hath the cattle of another to ma- 
ih sue] nee &c, is sufficient to maintain a replevin, and 
45, Vitae party may bring a replevin. Co, Litt. 


© that bri 


Specia], "8s Teplevin must have an absolute, or at least 


» Property in the thing distrained; and therefore 
tenang, von cannot join in a replevin, unless they be joint- 
Bevin of, Erants in common. Executors may ‘have a re- 
Eme sola i taking in vitd testatoris. So, if the cattle of a 
band atom’ tiken, and she afterwards intermarry, the hus- 
t, judan 4Y have replevin; but, if they join after ver- 
Presume aent, will not be arrested, because the court will 
rs he takai ointly interested ; (as they may be, if a dis- 
int tenangen, Of goods of which a man and woman were 
wing the s and afterwards intermarry); the avowry ad- 
*Pro.q, Property to be in the manner it is laid, “Bull, 
A teple 


evin doth not lie of things which are feræ naturæ, 
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as conies, hares, monkies, dogs, &c.; but if things, wild by 
nature, are made tame, or are reclaimed, so long as they 
continue in that condition, they belong to the person who 
hath the possession of them, and he may bring replevin; and 
the general rule herein seems to be, that a replevin lies for 
any thing that may by law be distrained. 2 Roll. Abr. 430; 
Godb. 124. See Distress. 

We read of canes replegiati, hounds replevied, in a case 
between the abbot of St, Alban’s and Geoffrey Childnick, 
24 Hen. 3. 

Goods may be replevied by writ, which is by the common 
law, or by plaint, which is by statute law, for the more 
speedy having again their cattle and goods. 

A replevin lies of a leveret; for it has animum revertendi ; 
for the same reason it lies of a ferret; but it is said not to 
lie for a mastiff dog, though an action of trespass will, Br. 
Repl. 64; 2 Roll. Abr. 430. Sed quære? 

Replevin lies of a swarm of bees. F. N. B. 68. 

But not of trees, or timber growing ; nor of things annexed 
to the freehold, because such things cannot be distrained ; 
yet replevin lies of certain iron belonging to the party's mill. 
F, N. B. 68, 

So replevin doth not lie of deeds or charters concerning 
lands; br they are of no value, but as they relate thereto, 
Bro. Repl. 34. 

Nor of money, or leather made into shoes. 
2 Brownl. 139. 

If a mare in foal, a cow in calf, &e., are distrained, and 
they happen to bring forth their young, whilst they are in 
the custody of the distrainor, a replevin lies for the foal, calf, 
&c, Bro. Repl. 41; F, N.B, 69; 1 Sid. 82. 

Replevin lies fora ship; so for the sails of the ship. 
March, 110; Raym. 232. Replevin lies not for goods taken 
beyond sea, though brought hither by the defendant after- 
wards. 1 Show, 91. 

Where an act of Parliament orders a distress and sale of 
goods, tuis is in the nature of an execution, and replevin 

loes not lie: but if the sheriff grants one, yet it is not such 
a contempt as to grant an attachment against him; and 

Powell, Justice, said, he remembered a case in the Exche- 

uer, where a distress was taken for a fee-farm rent due to 
the king and a replevin granted, yet, on debate, no attach- 
ment was granted, though it was in the king’s case, Trin. 
12 W. 3, in C. B. Bradshan’s case. But it is now determined 
that, if goods be taken in execution, (or on a conviction 
before justices,) the sheriff shall not make replevin of them; 
and if in such case the sheriff should make replevin, he 
would subject himself to an attachment; for goods are only 
reclevieable where they have been taken by way of distress. 
Bull, N., P. c. 4. p. 53. 

Whether goods taken under a warrant of distress by com- 
missioners of sewers may be replevied while in the hands of 
the officer, and whether they may be replevied by the sheriff 
or his deputy, is doubtful: but if they be actually replevied, 
and the proceedings in replevin be removed into K. B. that 
court will not quash the proceedings on a summary applica- 
tion, but will leave it to the defendant in replevin to put his 
objection on record. 6 T. R. 52 

‘Where a magistrate has jurisdiction, and adjudges, and on 
refusal to pay, issues a warrant of distress and sale, the goods 
taken under such warrant are not replevisable. Per Richard- 
son, J., 1 B, & B. 57. And see 2 B. & B. $91. 

But when justices exceed the special jurisdiction given to 
them by a particular statute, the goods which have been dis- 
trained in consequence of such excess of jurisdiction may be 
replevied, even though the court of appeal has confirmed the 
warrant of distress; as where a distress was taken for a 
poor's rate for lands not in the occupation of the plaintiff, 
the court held, notwithstanding the sessions, on appeal, had 
confirmed the rate, that the distress was replevisable, because 
the determining that a man may be assessed for what he 





Moor, 394; 
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does not occupy, was an excess of the jurisdiction given by 
the 43 Eliz. c. 2, and 17 Geo. 2. c. 38. 2 Bla. 1330. 

If I distrain another's cattle damage-feasant, and, before 
they are impounded, he tenders me sufficient amends; now, 
though the original taking was lawful, my subsequent de- 
tainment of them, after tender of amends, is wrongful, and 
he shall have an action of replevin against me to recover 
them; in which he shall recover damages only for the deten- 
tion and not for the caption, because the original taking was 
lawful. F. N. B. 69. See 3 Comm, But if the tender 
were before the taking, the taking is tortious: if after im- 
pounding, neither the taking nor detaining is tortious. And 
after the avowant has had return irreplevisable, yet if the 
plaintiff make sufficient tender, he may have his action of 
detinue for the detainer after. Bull. N. P. 60. 

Where cattle distrained damage feasant were put in a pri- 
vate pound, but were intended to be forwarded to a public 
pound, a tender of amends was held good. 4 Bing. 230. 





III. Rertevis may be made either by original writ of 
replevin, at common law, or by plaint, under the stat. of 

larl. 52 H. 3. c. 21; Co. Litt. 145; F.N. B. 69. 

The following are the words of this statute: ‘* That if the 
beasts of any person be taken, and wrongfully withholden, 
the sheriff, fis complaint made to him thereof, may deliver 
them, without let or gainsaying of him that took the beasts, 
if they were taken out of liberties; and if the beasts were 
taken within any liberties, and the bailiff of the liberty will 
not deliver them, then the sheriff, for default of those bailiffs, 
should cause them to be delivered.” 

The mischiefs before this act, as has been already hinted, 
were the great delay and loss the party was at, by having his 
beasts or goods withholden from him; as also, that when 
cattle were distrained and impounded within any liberty 
which had return of writs, the sheriff was obliged to make 
a warrant to the bailiff of the liberty to make deliverance; 
and there was another mischief, when the distress was taken 
without and impounded within the liberty. To remedy 
which, by this statute, the sheriff, on plaint made to him 
without writ, may, either by parol or precept, command his 
bailiff to deliver the beasts or goods, that is, to make reple- 
vin of them; and by these words, (post querimoniam sibi 
fact’) the sheriff may take a plaint out of the county-court, 
‘and make a replevin presently, which he is to enter in the 
court; as it would be inconvenient, and against the scope of 
the statute, that the owner, for whose benefit the statute was 
made, should tarry for his beasts till the next county-court, 
which is holden from month to month. And by this act, the 
sheriff may hold plea in the county-court on replevin by 
plaint, though the value be of 40s, or above; and yet, in 
other actions, he shall only hold plea where the matter is 
under 40s. value. 2 Inst. 139; 13 Co. 21; 1 Keb, 205; Dalt. 
Sh, 430. 

Replevins by writ issue, properly, out of Chancery, return- 
able into the courts of K. B. and C. B. at Westminster, 
F. N.B. 68; Gilb. Distr. § Repl. 68. and post, V. 

Replevins by plaint are made by the sheriff by force of the 
above-mentioned statute of Marlbridge ; by which he is di- 
rected, on complaint made to him by the party that his goods 
or cattle are distrained, to command his bailiff, (which ma: 
Beate satel. or pccecte) A EEN ESI EN 
plaint may be taken at any time, and as well out of, as in 
court. Bro. Repl. pl. 4; Co. Litt. 145; 2 Inst. 139. 

It becomes the sheriff's duty, on complaint, by parol or 


by precept to his bailiff, to replevy the cattle, which precept* 


aint is 


may Revere before any county-court ; but ip 
s the com- 


afterwards to be entered by the party who made 
plaint, and not by the sheriff. 2 Com. Rep. 591. 
The action of replevin is of two sorts : 1. In the detinet; 
2. In the detinuit. Where the party has had his goods re- 
delivered to him by the sheriff, upon a writ of replevin, or 
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upon a plaint levied before him, the action is in the delimi 
but where the sheriff has not made such replevin, but. thë 
defendant still has the goods, the action is in the detineh 
However, of late years no action has been brought in aid 
detinet, though there is much curious learning in the 0 
books concerning it, The advantage the plaintiff has i 
bringing an action of replevin in the detinet, in prefere! 
to an action of trespass de bonis asportatis, is, that he GA 
oblige the defendant to re-deliver the goods immediately, An 
case, upon making his avowry, they appear to be replevist 
able: but as, in such cases, he may more speedily have 
delivered to him by application to the sheriff in the ¢ 
way, it is of no use, unless the distrainor have eloign 
so that the sheriff cannot get at them to make Te, 
nd in such case the plaintiff may bring an action, 
the detinet, and after avowry, pray that thi 
mn 












= dee 
ofan 


de- 


the thing to be replevied. Bull. N. P, c. 4. 

The hundred court, and courts of lords of manors, 
by prescription hold plea in replevin, so may incident He 
power to replevy goods or cattle; but that, it seems, A by 
be by process of the court after a plaint entered, but noi 
parol complaint out of court. Carth. $80, d 

Therefore, where in trespass for taking goods, &e, the 
fendant justified that the place where, &e, was a hu 
and time out of mind had a court of all actions, reple 
&e. grantable in or out of court, virtute cujus, FC 
question was, If good or not? And the reason of the d 
was, because the county-court could not hold plea in hi, 
plevin at common law; but were enabled by the. 
of Marlbridge, which extends not to the hundri 
which is a court derived out of the county-court; 
Cur. clearly, supposing they may grant them in court, 
they cannot prescribe to grant them out of court. 2 Sallis 
5 Mod. 252; Skin. 674; Carth. 380; 1 Ld. Raym. 219+ 

The sheriff is obliged to grant replevins in all such 
as they are allowed iM law; and the officer who 
goods, by virtue of a replevin issuing for what cause 
is not liable to an action of trespass, unless the P 
whose possession the goods were, claims property i È 
and note, that in all cases of misbehaviour by the shena 
other officers, in relation to replevins, they are sı tas j 
control of the kin abies 


















rior courts, and punis! 
attachment for such misbehaviour. Carth. $81, 5 
And though the sheriff may grant replevins by h 
may proceed thereon in his county-court, yet if any g 
touching freehold come in question, or ancient deme 
pleaded, the sheriff can proceed no further; nor Cary 
such proceedings be carried on in the hundred, cout fy 
baron, or any other court claiming a jurisdiction? 
prescription, 2 H, 4H. 6. 30; Co. Litt 148 i, of 
So, when the king is party, or the taking is in ri 
crown, in these cases the sheriff is to surcease. B70 
pl. 3; 1 Brownl. 3. 
The following is the provision of 1 § 
already alluded to; “That the sheriff 
county-day, or within two months after he re 


imi four 4 
patent, depute and proclaim in the shire-town fot ioe 
to make replevins, not dwelling twelve miles dig 

the kite 








id 


i} 
n 
g Meik 
Fih his 















one another; on pain to forfeit, for every moni 
such deputy or deputies, 5/., to be divided between 
and the prosecutor,” 


IV. 1. Wuen the sheriff makes replevin, 








o kinds of pledges; plegii de proseguendo, by the common 
and plegii de retorno habendo, by the statute of West. 2. 


; and if any take pledges otherwise, he shall answer 
the price of the beasts, and the lord that distrains shall 
lave his recovery by writ, that he shall restore to him so 
wae beasts or cattle; and if the plaintiff be not able to 
‘estore, his superior shall restore,” 
y the 11 Geo, 2. c. 19. officers, having authority to grant 
Fplevins, shall, in every replevin of a distress for rent, take 
in ieir own names, from the plaintiff and two sureties, a bond 
Be uble the value of the goods distrained ; (such value to 
inter cortained by the oath of one or more witnesses not 
aderested, which oath the person granting such replevin is to 
uinister) ; conditioned for prosecuting the suit with effect, 
thal tt delay, and for returning the goods, in case a return 
awarded, before any deliverance be made of the dis- 
and à and such officer, taking such bond, shall, at the request 
ag Costs of the ayowant, or persons making conusance, 
gn Such bond to the avowant, &c. by indorsing the same, 
Attesting it under his hand and seal, in the presence of 
Ss Witnesses; which may be done without stamp, provided 
` aSsignment be stamped before any action brought there- 
4 and if the bond be forfeited, the avowant, &c. may bring 
action thereupon in his own name, and the court may by 
Bive such relief to the parties on such bond, as may be 
ape He to justice; and such rule shall have the effect of a 
ce, 























A rent- 
Statutes. 3 
Set mi 
have i 


gh 


“elas ought to be grounded on a record, yet there the 

pea’, have a precept, in nature of a scire facias, against 
D a Bes. 1 Ld. Raym. 278; 1 Comb. 1, 2; Com. 593. 

a ‘ction will lie against the sh not only for not taking 

» but also for taking insufficient pledges. Rous v. 

16 Vint Hil. 18 Geo. 2. B. R, on a writ of error from C. B. 

+ 4b. 399, pl. 4.3 under the name of Prowse v. Pattison, 


aa 








$, Tr 


: but the whole together did not 
the distress, 4 T. R, 434. n. So in the 
Burnell, 30 Geo. 3., Gould, J., who tried 
f ion that the plaintiff was entitled to 
Costs in the replevin as well as the rent in arrear, 
Yea y, Lethbridge, M. 32 Geo. 3. the Court of 
Mestion reserved at the trial for their opinion, 
58 Plaintiff could not recover beyond the value of 
R ee which was not equal to the rent in arrear, 
ione oo ANG though this decision was afterwards 

ingen the Court of C, P, (the court consisting of 
Win t'ehborough, Ld. Ch. J., Gould, Ju Heath, J. and 




















Jin Concanen v. Lethbridge, E. 32 Geo. 3. 2 H. Bl. 
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Rep. 36. where it was ruled after great consideration that the 
plaintiff might recover damages to the extent of the injury 
which he had sustained, though they exceeded double the 
value of the goods distrained: yet the authority of the case 
of Yea v. Lethbridge was again established in a subsequent 
case, Evans v. Brander, Tr. 35 Geo. 3. where the Court of 
Common Pleas (then consisting of Eyre, Ld. C, J.—Buller, J., 
Heath, J., Rooke, J., three of the judges, being then changed) 
decided that the sheriff was not liable for more than double 
the value of the goods distrained. 2 H. Bl. 547. The founda- 
tion of the last decision, and of that of Yea v. Lethbridge, is 
this: that the sheriff is liable no further than the sureties 
would have been, if he had done his duty by taking a bond 
under the 11 Geo. 2. c. 19, and the sureties had been suf- 
ficient; and that the extent of their responsibility is limited 
by the statute to double the value of the goods distrained, 

Th an action against the sheriff for taking insufficient 
sureties in replevin, the assignee of the replevin-bond cannot 
recover as special damage (beyond the penalty of the re- 
plevin-bond) the expenses of a fruitless action against the 
pledges, unless he gave the sheriff notice of his intention to 
sue the pledges. 3 Bingh. 56. 

In replevin for distraining cattle damage feasant it is suf- 
ficient if the sheriff take one pledge. Counts against the 
sheriff for taking insufficient pledges must show a retorno 
habendo. A count against him for not restoring the goods is 
bad. 1C. & M, 58. 

The remedy in case of insufficient pledges is by action 
only; and the Court of C. P. refused to make an order on 
an officer to pay costs recovered by a defendant in replevin. 
1 New Rep. C. P. 292. 

This action must be brought by the person making cog- 
nizance, where there is no avowance on the record, 1 Bos, 
& Pul, 378. 

A replevin bond under 11 Geo. 2. e. 19. may be assigned 
to the avowant only, and he may bring his action without 
joining the party making cognizance. 1 Bos, § Pul. 381, 
note. 

‘The avowant and person making cognizance may sue jointly 
on the bond after assignment, or it may be assigned to the 
avowant alone, and he may sue alone. 3M. §: S. 180. 

It is no plea in debt on a replevin bond, that the bond pur- 
ported to be entered into by the defendant and sureties, but 
was executed by the defendant only. 6 Taunt. 28. 

If the sheriff’ returns insufficient pledges, he shall answer 
according to the statute; for insufficient pledges are no 
pledges in law; and such pledges must not only be sufficient 
in estate, viz. capable to answer in value, but likewise suf- 
ficient in law, and under no incapacity; therefore infants, 
feme coverts, persons outlawed, &c. are not to be taken as 
pledges, nor are persons politic, or bodies corporate. Co. 
Litt. 145; 2 Inst. 340; 10 Co. 102. 

In replevin the sheriff did not retum any pledges, and 
after issue joined and found, it was moved, if they could be 
put in by the court after verdict; and the court held they 
might, notwithstanding the statute of Westm. 2. as before 
that statute the court might take pledges on the omission of 
the sheriff; and a diversity was taken between pledges for 

rosecuting, which were at common law, and pro retorno 
habendo given by this statute; and the court held, that though 
on default of the sheriff he was subject to the action of the 
party, that yet the taking of pledges by the court did not 
make the judgment erroneous. Noy, 156, And that the 
omission of pledges of the first description is error; but the 
omission of pledges de retorno habendo does not vitiate the 
proceedings, but subjects the sheriff to an action, See 1 
Jon. 439; Cro. Car. 594. And if the sheriff omit to take 
bond, pursuant to the 11 Geo. 2. c. 19. (see ante, I, and post,) 
an attachment will not be granted, but the remedy is by action 
against him. 2 T. R. 617. 

If a sheriff take a replevin bond with one surety, and 
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after judgment in replevin for a return, the return fail to be 
made, whereon the’ party distraining recovers in an action 
against the sheriff for taking insufficient pledges, it seems 
that the sheriff cannot recover against such single surety 
more than half the sum composed of the rent due, and the 
costs of the suit. And, query, whether such replevin-bond 
be assignable? 7 Taunt. $27. < 

A replevin by plaint was sued in the sheriff's court in 
London, and pledges were found de retorno habendo, si, &c. ; 
this plaint was removed according to their custom into the 
mayor’s court, and afterwards into the King’s Bench by certi- 
orari, and there oyer of certiorari being demanded, the party 
declared in B. R. On this a return was awarded, and on an 
elongat’ returned, a scire facias went against the pledges in 
the sheriff’s court of London. On demurrer, the question 
was, whether this case being removed by certiorari, the 
pledges in the inferior court are discharged, or whether they 
remain liable to be charged by this scire facias? Tt was ad- 
judged, that the pledges were not discharged. Skin. 244; 
2 Show. 421; Comb. 1, 2; 3 Mod. 56. 8. C. 

The plaintiff declared, that he distrained for 7}. 10s. rent, 
reserved on a lease, and that the defendant delivered the 
cattle without taking pledges; to which the defendant plead- 
ed, that the plaintiff in replevin delivered to him 3/. 10s, for 
pledges, which he accepted; and on demurrer the court held, 
that pledges being to be found to answer the party, if he had 
good cause of avowry, and to be answerable for amercement 
to the king, if nonsuited, or if it be found against him, the 
taking of money for a pledge was not lawful; and that 
although he might take money for pledges, yet he ought not 
to accept less than the plaintiff's REE on which account 
the court likewise held the plea vicious; but they agreed, 
that if the defendant had taken but one pledge, (if he had 
been sufficient) it had been well enough. Cro. Car. 446 ; 
1 Jon. 378. 

A bond taken by the sheriff, conditioned that if the party 
applying for the replevin should appear at the next county- 
court, &e. and prosecute his action with effect, and should 
make return of the thing replevied, if return should be ad- 
judged and: siva tho thana MAIEAN good in law; 
and agreeable to the intent of the statute of Marlbridge, 
which requires pledges or sureties, of which nature the obligors 
are; and this method of taking bond instead of pledges was 
said to be of ancient usage; and that in the old books plegii 
signified the same as sureties; and that there being a proper 
remedy on such bond, it differed from the case of taking a 
deposit or sum of money; but the court agreed, that at 
common law this bond had been void, because it had been 
to save the sheriff harmless in making replevin by plaint, 
which he could not have done before the statute of Marl- 
bridge. 1 Ld. Raym. 278; 2 Lutw. 686. 

If in replevin in an inferior court, the condition of the 
bond is, if he prosecute his suit commenced with effect in the 
court of, &c. and make return, &c. if a return be adjudged 
by law, and it happens that the plaintiff hath judgment in 
the court below, which is afterwards reversed on a writ of 
error in B. R., in such case, unless the party make a return, 
he forfeits his bond; for though he had judgment in the 
court below, yet the words “if he prosecute suit com- 
menced, &c. extend to the prosecution of the writ of error, 
which is part of the suit commenced in the court below; and 
in this case, the taking such bond was held to be lawful, and 
said to be common practice. Carth. 248; 1 Show. 400; 
Fitzg. 158, 

In debt on a replevin-bond taken by the sheriff, condition- 
ed that if C. B. appear at the next county-court and prose- 
cute with effect for taking, &e. and make return, &c. if re- 
turn be adjudged, and save harmless the sheriff, &c. then, &e. 
the defendant after thy pein that at the next county-court, 
held on such a day, he did appear, and prosecuted, &c. until 
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it was removed by recordari, and did save the sheriff ha 
but doth not say, that no retorn habend’ was acu 
demurrer, the court inclined for the plaintiff; for the defend: 
ant should have said, that no return was adjudged at all; and 
though he prosecuted to the recordari, yet retorn habend! — 
might be adjudged afterwards; and the condition goes to any 
adjudication of return, Comb. 228. 

The condition of a replevin-bond is not satisfied by # 
prosecution of the suit in the county-court, but that 
plaint, if removed by the recordari facias loquelam into # 
superior court, must be prosecuted there with effect, and 
return made, if adjudged there. 1 Bos. & Pul. 410. 

‘An action was brought on a bond in replevin to prosecute 
his suit with effect, and also to make return, &c.; the defend- 
ant pleaded that E. G. did levy a plaint in replevin in the 
court before the steward of Westminster, and that afterwards 
and before the suit was determined, viz. such a day, &¢. E. Or 
died ; per quod the suit abated: the plaintiff replied, that 
it is that E. G. levied such a plaint against the defendant 
who immediately afterwards exhibited an English bill infill 
exchequer against the plaintiff in that suit, and by injun ean 
hindered the proceedings below until such a da ~ 






















, en 0 
which E. G. died; so that he did not prosecute his suit Wit 
effect: on demurrer to this replication the defendant haf 
judgment; for, per Holt, this was a prosecution with € 
because there was neither a nonsuit or verdict against E. 
Carth. 519. 
In an action on a replevin-bond common bail shall be fi 
1 Salk, 99. See Bail. 
The condition of the bond is twofold, and not alternati 
viz. for prosecuting the suit with effect, and for duly retu 
ing the goods if a return is awarded; and the bond is 
feited by a breach in either respect. 2 Bro. § B. 1073 5 
§ C. 284; 3 Maul. & 8. 183. Therefore, where the plain 
in replevin is nonsuited, and the avowant, instead of pro 
ing at common law for a return, proceeds by writ of inquii; 
and has judgment on the 17 Car. 2. c, 17, for the arret 
of rent and costs, he may still proceed against the pledges” 
the breach of the condition in the plaintiff's not prosecul 
with effect; and not prosecuting with success is “ not PI 
cuting with effect.” If the action is forced, 
injustice, the surety has a plain remedy, under the = 
of the 23 sect. 11 Geo. 2. ¢. 19. by an application to the ¢ 
for relief. r 
A defendant in replevin does not, by giving time t0 
plaintiff in replevin, discharge the sureties in replevin-P 
6 Taunt. 379; 7 Taunt. 97. 
But where parties in replevin submitted to arbit 
without the privity of the sureties, it was held the latter 
discharged. 4 Bing. 464, S. C.;'1 M. § P. 285. 
However a mere enlargement of the time by an arbi 
without the knowledge oft the sureties, is no plea in an 
against them. 10 Bing. 5. F 
2. The declaration in replevin ought to be certain in 
forth the numbers and kinds of cattle distrained: beci 
otherwise, the sheriff cannot tell how to make deliv 
if it should be necessary: yet an avowry may make 
, Which would be bad on demurrer; both parties 
ing what the quantum and nature of the goods are. 4 
sheriff may require the defendant to show him the BY on 
and it would be a good return to say, “ that no one cara 
the part of the defendant, to show the goods and 
Aleyn, 32; Stile, 71. 
À declaration in replevin for taking “ divers go 
chattels” of the plaintiff, is bad for uncertainty: andy 
judgment pass by default for the plaintiff, the defer iy s 
cured by the statute of jeofails. 4 Ann. ©. 16, 55 
Tillman, T. R. Trin. 57 Geo. 2.642. But see 3M. Aig 
The declaration ought to be not only of a taking oat ig eh 








































or town, but also “ in a certain place called,” &c. + 
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‘defendant would take advantage of this, he must demur to 
leclaration. Hub. 16. 

man may count of several takings, part at one day and 
th and part at another; and if the plaintiff allege two 






S, and the defendant only answer one, i. e. if the plea 


only as an answer to part, and be in truth but an 
answer te r 









to part, it is a discontinuance; and the plaintiff must 
ur, but must take his judgment for that by nihil dicit; 
he demur or plead over, the whole action is discon- 
pitted. But if a plea begin with an answer to the whole, but 
M truth only an answer to part, the whole plea is nought, 
ve the plaintif may demur. P. N. B. 68; Salk. 176. 
Taye’ the defendant 'avows at a different place, in order to 
a return, he must traverse the place in the count, be- 
fase his avowry is inconsistent with it; but where he does 
tee insist upon a return, he may plead non cepit, and prove 
Sira ADS to be at another place, for the place is material. 
mee This is to be understood where the defendant 
€r had the cattle in the place laid in the declaration at all ; 
eet the plea of non cepit the plaintiff prove that the 
he wit nt had the cattle in the place laid in the declaration, 
have a verdict; and if the fact be, that the defendant 

the cattle in another place, and only had them in the 
mentioned in the declaration, in the way to the pound, 


be ett to plead that matter specially. Bull, N. P, c. 4. 


sh declaration by P. and C., assignees of a replevin-bond, 
top. ig that they distrained the defendant's goods for rent due 
i” sufficient without naming C, bail lif, If the declara- 
Ree that the sheriff took the bond in double the value, 
stoned for prosecuting, &c. and for making return of the 
tepleji the condition mentioned, and thereupon the sheriff 
Rie the same, that shows the bond to be conditioned for 
double pet, the goods distrained, And the declaration is not 
his a4 ecause it alleges that the defendant did not prosecute 
A With effect, and hath not made a return, but it is not 

e Ty to allege both. 3 M. § S. 180; 5 B. § C. 284. 
ofthe lies by the assignees of a replevin-bond against one 
that at eties in the detinet only. And where they declared 
y the city of C., and within the jurisdiction of the mayor 
» they distrained the goods of W. H. for rent, and 
¿at the said city, made his plaint to the mayor, &c 

thar toceedings accordingly ; the Court of King’s Bench 
tlaratioat it was no ground for special demurrer that the de- 
Min a did not show a custom for the mayor to grant re- 
4M. ES take bond, nor that the plaint was made in court, 






















































EA 


fa plead property, whether it be in himself 

nger, he shall have a return without making an 
Y it; but where the plea in abatement is of a col- 
tter, such as cepit in alio loco, he must make an 
$ order to have a return ; for he must show a right 
pert 


rty, or at least to the possession, to have a return ; 
Plaintif Aal s 












+ woul ought not to traverse the matter of the co- 
conid if he do, and demurrer be joined upon it, it is 
„nuance, and the defendant will have judgment. 
The geet N. P, 54, 
he avoy dant May either avow the taking, or justify it; 
6 g&o Must be upon a right subsisting, such as rent 
re yy? And then he entitles himself to a return; but 
nae subsequent he is not to have the thing for 
stress was taken, there he will not be entitled to 
therefore cannot avow, but must justify; as if 
for homage, and afterwards the tenant die, and 
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then his executor bring replevin, But a man may distrain 
for one thing, and avow for another. 3 Co.26a; Bul. N, P. 
54, 55. 

By the 11 Geo. 2. c. 19. § 22. any person distraining for 
rent, relief, heriot, or other service, may in replevin avow or 
make cognizance generally, without setting out a title, But 
this does not extend to an avowry- for a rent-charge. 1 New 
Rep. 56. 

Ifa defendant make cognizance as bailiff to J. S., the plain- 
tiff may traverse his being bailiff, for this is different from 
trespass quare clausum fregit; for there if the defendant jus- 
tify an entry by command, or as bailiff to one in whom he 
alleges the freehold to be, the plaintiff shall not traverse the 
command, because it would admit the truth of the rest of the 
plea, viz, that the freehold was in J. S., which would be suf- 
ficient to bar his action, But in trespass de bonis aspértatis, 
e.g. for taking the plaintiff’s sheep, if the defendant justify 
the taking them damage feasant, as servant to J. Š., the 
plaintiff may traverse the command or authority; for though 
J. S. had a right to take the cattle, yet a stranger, who had 
no authority from him, would be liable. And there is a great 
difference between a justification in trespass, and an avowry 
in replevin, in another respect, e. g. for an amerciament in a 
court leet; in the justification, it is necessary for the defend- 
ant to set forth a warrant or precept, &c., but not to aver the 
matter of the presentment, because his plea is only an excuse ; 
but in avowry he ought to aver, in fact, that the plaintiff com- 
mitted the crime for which he is amerced; because he is an 
actor, and is to recover, which must be upon the merits, 
Bul. N. P. 55, cites 1 Salk. 107. 

If an avowry be made for rent, and it appear by the de- 
fendant's own showing that part of it is not yet due, yet the 
avowry will be good for the residue. In such case the avow- 
ant must abate his recovery, quoad the rent not due, and take 
judgment for the rest; but if it appear that he has title only 
to two undivided parts of the rent, the avowry shall abate, 
1 Saund. 285 ; Moor, 281; Salk. 580. So if the avowry be 
for part of a quarter or half a year’s rent, he must show how 
the rest is satisfied, or it will be bad. Hardw. 84; Comb. 
346; 1 Saund, 191, In avowry for rent, and a nomine pænæ 
together, without alleging any demand of rent, the avowry is 
good for the rent, though it will be ill for the penalty, 
1 Saund, 286; Hob. 133. Avowry for rent due at a latter 
day, is no bar to avowry for rent due at a former day; but 
an acquittal under seal is; if not under seal, contrary proof 
will be admitted, Bul. N. P, 56. See further, titles Avowry, 
Distress, Rent. 

By 21 Hen. 8, c. 19. if the avowry, cognizance, or justi- 
fication be found for the avowant, or the plaintiff be non- 
suited, the defendant shall recover such damages and costs as 
the plaintiff would have had if he had recovered. But this 
act mentions only persons avowing or making cognizance for 
rent-service, customs, services, damage feasant, or for other 
rent or rents, so that it does not extend to an avowry for a 
nomine pænæ, or for an estray ; and therefore if in such da- 
mages and costs were given, the judgment would be re- 
versed. 1 Jon, 135; and see Bul, N, P. 57. 

The avowant or defendant in replevin, though not within 
the words, is plainly within the meaning of the 4 dnn. c. 16, 
(by which a plaintiff’ in replevin, which to certain purposes an 
avowant is, may plead as many pleas as he may think neces- 
sary.) And accordingly, where some issues in replevin are 
found for. the plaintiff 














, which entitle him to judgment, and 
some for the defendant, the latter must be allowed the costs 
of the issues found for him, out of the general costs of the 
verdict, unless the judge certify that the plaintiff had a pro- 
bable cause for pleading the matters on which those issues 
are joined. 2 T. R. 235, P 

If issue be joined on the property, the defendant may give 
in evidence the plaintiff's having the cattle, in mitigation of 


| damages. Godb, 98. If the plaintiff plead riens arrere in 


35 
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bar to an avowry for rent, he cannot, upon such issue, give 
in evidence non-tenure. Bul. N. P. 59. In an avowry for 
rent, the plaintiff may plead a tender and refusal, without 
bringing the money into court; because, if the distress were 
not rightfully taken, the defendant must answer the plaintiff 
his damages. Bul. N. P. 60. See also as to payment into 
court in replevin, 1 H. Bl. 24; 1 B. & P. 382; 3 B. & P. 603. 

A defendant in replevin is not entitled to move for judg- 
ment as in case of a nonsuit, under 14 Geo. 2. c. 17. § 1. 
87. R. 661; 5T. R. 400. 

In debt on a replevin-bond, assigning for breach the not 
making a return of the goods distrained for rent, the plaintiff 
may, after signing judgment against the defendant for not re- 
turning the demurrer-book, tax the costs and issue execu- 
tion for the costs, and the amount of the goods distrained, as 
indorsed on the replevin-bond, without executing a writ of in- 
quiry. 3M. § S. 155. 

Proceedings in replevin were stayed by the Court of King’s 
Bench after conusance and plea in bar, upon payment of 
costs of the action and distress and replevy, al o 
up the replevin-bond to be cancelled, there being no speci 
damage. 3 M. & S. 525. 

In an action on the bond, alleging a breach in not prosecut- 
ing the replevin suit according to the tenor and effect of the 
condition, it is a good plea that defendant did appear at the 
next county court, and there prosecute the suit, which was 
still undetermined and depending ; and it is not sufficient for 
the plaintiff to reply that the defendant did not prosecute the 
suit as in the plea mentioned, but wholly abandoned the same, 
and that the said suit is not still depending,—the plaintiff 
must show a legal determination of it, 12 East, 585. Al- 
lowing two years to elapse without proceedings, is a breach of 
the condition, though judgment of non pros was signed in 
the county court. 4 Bing. 586. 

To an action against a surety in the bond, averring a judg- 
ment for the plaintiff (defendant in replevin) for a return of 
the goods, and assigning a breach in no return having been 
made, the surety cannot plead that the judgment was ob- 
tained against his principal by fraud, viz. by the plaintiff, in 
collusion with the principal, procuring the principal to confess, 
and by the principal fraudulently confessing the replevin 
action; for this is no more than saying that the plaintiff 
and the principal fraudulently agreed together to defraud one 
another. But it seems that the plea might have been good, 
if it had averred that this agreement was for the purpose of 
defrauding the pledges in replevin. In this case it was held 
not a good plea for such surety that the plaintiff and defend- 
ant in replevin, without his knowledge, referred the matters 
in the suit to arbitration, and by mutual agreement suspended 
the proceedings in replevin during the reference. But the 
Court of Exchequer afterwards granted an injunction on this 
ground, restraining the proceedings on the bond, holding that 
the bond became functus officio by the agreement of reference. 
7 Taunt. 97; 2 Marsh. 392; 6 Taunt. 379; 3 Price, 214; 
4 Bing. 464, ace. 

If the sheriff take a replevin-bond from one surety only, 
it is no plea to an action upon it that the bond, purporting to 
be entered into by two sureties, was in fact executed by the 
defendant and the principal only; but quere whether the 
surety might not avoid the bond by pa that he only de- 
livered it as an escrow till the other surety executed it. 
7 Taunt. 28, 327; S. C. 1 Moo. 68. 

The two sureties are only liable to the amount of the pe- 
nalty of the bond, and the costs of the suit on the bond. 
1 Taunt. 218, 

And it has been more recently held, that the sureties in a 
replevin-bond are liable only for the value of the goods 
seized, and double costs; and if the value exceed the rent 
due, they are liable only to the amount of the rent. 2 Dow, 
P.C. 559; and see 2 H. Bla. 36,547; 4 T. R.435; 3 Stark. 
168. 
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V. Tue original writ of replevin issues out of 
and neither it nor the alias replevin are returnable, but 
only in nature of a justicies to empower the sheriff to h 
plea in his county court, when a day is given the pa 
but the pluries replevin is always with this clause, vel 
nobis significes, and it is a returnable process. F. 
70; Doct. Pl, 313, 314; 2Inst.189; Salk. 410, It 
to take out the alias and pluries at the same time. 
273. 
A pluries replevin returned in Michaelmas Term, 
fendant claimed property, and nothing was afterwar 
nor any appearance nor continuance till Easter Term fol 
ing, at which term they appeared and pleaded, and judg 
was thereupon given; though no continuance was b 
Michaelmas and Easter, yet this was not any discontim 
because there is not any continuance till appearance 
parties bave not any express day in court; and where 
is not any continuance, there cannot be any discontinuan® 
1 Rol. Abr. 485. 
The gs of the sh 
he plaint, 


and so to a capias and exigent. - B. 73. 
The writ of withernam ought to rehearse the cat! 
the sheriff returns, for which he cannot replevy the 
goods, so that it does not lie on a bare suggestion U 
beasts are eloigned, &e. F. N. B. 69, 73. See ante, 

If on the withernam the cattle are restored to the 
who eloigned them, yet he shall pay a fine for his conte 
2 Leon. 174. x 

Cattle taken in withernam may be worked; or, if 
may be milked; for the party has them in lieu of his 
1 Leon. 220; Dyer, 280. ‘a 

And as the party is to Ls 
to have any allowance made him for the ex] 
at in maintaining them. Owen, 46; Cro. 
235. 

Scire facias against an executor, reciting th 
plevin was brought against his testator for a cow, 
ment against him de retorno habendo, which was not Cxe tog 
that he should show eause why he should not have oe 
The executor pleads plene administravit, upon W pon 
plaintiff demurred; and Wylde, Justice, said, that Whey 
Judaea the cow is in the custody of the law, thero pg 
ougl have execution; but the doubt is, because 
plevin is determined by the death of the rT (yet al 
and Rainsford being only in court), the plaintifl st 
execution, for the daieadánt cannot be prejudiced į wil 
sheriff return averia elongata, he shall not have a 
but of the goods of the testator; or if there are no 
the testator, the sheriff can take nothing, but s 
nulla bona, and then the plaintiff hath his ordinary 
charge the defendant if he hath made a devastavit 
was adjudged for the plaintiff. Pasch. 20 Car. ® 
Sucklin v. Green. 


E. 
atte 


have the use of the cattle, bi 
es he h 


iz, 162; 3 


at a ig 
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sues a replevin, B. removes it by recsrdari into the 
Bench, the plaintiff does not declare, and on that a 
turn awarded to H., upon which the sheriff returns averia 
tlongata, and then a withernam was awarded and executed ; 
P now the plaintiff comes and prays he may be admitted 
to declare, and prays a deliverance of the withernam ; and it 
Was testified by the clerks, that on the plaintiff's submission 
fine for not declaring, and that being imposed on him by 
a fipetdgess he shall have deliverance of the mithernam ; and 
The teat 428 44. being accordingly imposed on the plaintiff, 
of pen declared and had deliverance. Noy, 50. The course 
+ it. is contrary to that of C. B. 
jn oa an clongaia returned, the sheriff's cattle are taken 
nithernam, yet on the defendant's appearance and pleading 
ie on claiming property, the defendant shall have his 
the gegin: and if they are eloigned, a withernam against 
th laintiff; for if the property or taking be in question, 
ane, no reason that the plaintiff should have the defend- 
ts cattle, 1 Ld, Raym. 614, 
2° withernam is but mesne process, and cannot be on ex- 
614.2% because it is granted before judgment. 1 Ld. Raym. 
i and see Comb, 201; Salk, 582. 













y, Tue writ of second deliverance is a judicial writ de- 
wn ang upon the first original, and is given by stat. Westm. 2. 
Edw. 1, o 2 












aarded . which recites, that after the return is 
judg ed, the party distrained does replevy again, and so the 
ToS ments given in the king's courts take no effect; where- 
the it enacts, that when return is awarded to the distrainor, 
Sheriff’ shall be commanded by a judicial writ to make 
™, in which it shall be expressed that the sheriff shall 
Cael them without writ making mention of the judg- 
int and it further enacts, that if the party make default 
Ny or for any other cause, return of the distress be awarded, 
visable OW, Svice replevied, the distress shall remain irreple- 
aa See ante, 1. % 
of lefendant in replevin has return awarded on nonsuit 
A plaintiff, 






Upon whith on which he sues a writ de retorno habendo, 
tentem, ich writ the sheriff returns averia elongata per que- 
therna and on this a withernam is awarded, and on the mwi- 
s ogi defendant has tot catalla to him delivered of the 
tond aor the plaintiff, and thereupon the plaintiff sues a se- 
or Werance ; he shall sue it for the first distress taken, 
i the mithernam, and this by the nature and form of 
tof second deliverance. 2 Rol. Abr. 435. 
of; cor gtorno habendo be awarded to the sheriff after a writ 
to qed deliverance prayed by plaintiff, this is a supersedeas 
ing crno habendo, and closes the sheriff’s hand from 
ute Any return thereto; and if the sheriff will not ex- 
Med e writ of second deliverance, the party has his re- 
T eet him. Dyer, 41; Dalt. Sh. 275. r 
ee of Westm. 2. gives the writ of second deliver- 
ted. act the same court where the first replevin was 
be and a man cannot have it elsewhere ; for if he may, 
shall vary from the place limited as to this by the 
Toph wd 206, 
ace a defendant avowed, that the plaintiff being 
is rought a writ of second deliverance ; whereupon 
Per curiae to stay the writ of inquiry of damages; and 
4 aa this is a supersedeas to the retorno habendo, but 
eat OF inquiry of damages; for these damages are 
Comper 8. 2vowed for, but are given by 21 Hen. 8. €. 19. 
Pensation for the expense and trouble the avowant 
Salk, 95. See Palm. 403; Latch. 72. 
ent in C. B. in a second deliverance on de- 
ing, the error assigned was because there was 
ing) Second deliverance certified; and in nullo est 
«8 pleaded, it was moved not to be material, be- 
awarded on the roll, and the parties had appeared 
but it was adjudged ill, and reversed for 



























































to it; 
į for there ought to be a writ, and if it vary from 
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the declaration in the replevin, it shall be abated. Cro. Jac. 
424, 

No second deliverance lies after a judgment on a demurrer, 
or after yerdict, or confession of the avowry ; but, in all these 
cases, the judgment must be entered with a return irreple- 
visable; but on a nonsuit, either before or after evidence, a 
second deliverance will lie, because there is no determination 
of the matter, and there a writ of second deliverance lies to 
bring the matter in question; but, in the case of demurrer 
and verdict, the matter is determined by confession of the 
party. 2 Lill. Reg. 457. 

If the plaintift’s writ abates, he may have a new writ, and 
is not put to his writ of second deliverance. Comm, 122. 

If the plaintiff in replevin be nonsuited for want of de- 
livering a declaration, if it happened through sickness of 
the person employed to prosecute, the court will order the 
defendant to accept a Asraf on payment of costs; 
otherwise plaintiff would be remediless, the writ of second 
deliverance being taken away by 17 Car. 2. c. 7. in case of 
distresses for rent arrear, See ante, I. 

2. If the person taking the goods claims property, the sheriff 
cannot make replevin of them; for property must be tried 
by writ, and in this case the plaintiff may have the writ de 
proprietate probandd to the sheriff; and if it be found for 
the plaintiff, then the sheriff is to make replevin; if for the 
defendant, then he is to proceed no further; but as this is but 
an inquest of office, though the property be found in the de- 
fendant, yet the plaintiff’ is not concluded, for he may still 
have his action of replevin, or of trespass: but if in his action 
of replevin the defendant plead property, and it be found for 
him, the plaintiff is concluded ; and if the sheriff return the 
claim of property, yet shall it proceed in C, B. where the 
property shall be put in issue, and finally tried. Co. Litt, 
145 b; F.N. B.77; Dyer, 173; Comm. 692; Bull, N. P. 

None but he who is party to the replevin shall have the 
writ de proprictate probandd ; so that if on a replevin the 
beasts of a stranger are delivered to the plaintiff, such 
stranger, being no party to the replevin, shall not have this 
writ, 14 Hen, 4, 25; 2 Roll, Abr. 431, 

‘The sheriff’ is to return the claim of property on the pluries, 
before which time the writ de proprietate probandd does not 
issue, for it recites the pluries, Reg. 83; Com. 595. 

The writ de proprietate probandd is an inquest of office, 
and the sheriff is to give notice to the parties of the time and 
place of executing it. Dalt. Sh. 274. 

If the defendant claims property in replevin, the plaintiff 
may have the writ de proprietate probandd without continu- 
ance of the replevin, though it be two or three years after ; 
because, by claim of property, the first suit is determined. 
Moor, 403. 

If the plaintiff has property, and omits to claim it before 
the sheriff, he may notwithstanding plead property in himself 
or in a stranger, either in abatement or in bar; though it was 
formerly held, that property in a stranger could only be 
pleaded in abatement. Cro. Eliz, 475; Winch, 26; 1 Show. 
402; Salk, 594; 6 Mod. 81. 

In replevin the defendant in his avowry pleads, that the 
beasts taken belonged to a third person, and not to the plain- 
tiff, therefore prays a return; to which the plaintiff demurs ; 
for on the avowant’s own showing he ought not to have re- 
turn, having admitted the property of the beasts to be in 
another; but judgment was given for the defendant ; for the 
prior possession was in him, and he hath a right against all 
others but the right owner, and the plaintiff by his demurrer 
hath admitted that he hath no property in them, Com, 477; 
See 6 Mod. 68.139; 2 Mod. 242, 














VII. Tue retorno habendo is a judicial writ, which lies for 
him who has avowed the distress, and proved the same to be 
lawfully taken; or where, on removal of the plaint into the 
courts above, the plaintiff, whose cattle were replevied, makes 

eSe2 
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default, or does not declare or prosecute his action, and 
thereby becomes nonsuited, &c.; and by this writ the sheriff 
is commanded to make a return of the cattle to the defendant 
in the replevin. 35 Hen. 6. 40; Dyer, 280; Co. Litt. 145. 
See ante, I, 

A bailiff who makes conusance may have judgment of a 
return, and consequently a writ de retorno habendo grounded 
on such judgment. Co. Ent. 59. 

Tf a defendant hath a return awarded him, and he sueth a 
writ de retorno habendo, and the sheriff return on the pluries, 
quod averia elongata sunt, &e. he shall have a scire facias 
against the pledges, &c. according to the statute of West. 2; 
and if they have nothing, then they shall have a withernam 
against the plaintiff of the plaintiff's own cattle. F. N. B.172. 

Since the 17 Car. 2, c. 7. (see ante, I.) it has been the 
custom, as it was before, to enter judgment for a retorno 
habendo: but, notwithstanding, the defendant may enter a 
suggestion on that statute, and a writ of second deliverance 
will be no supersedeas to such writ. The whole fact is to be 
proved, and may be litigated in the writ of inquiry, directed 

y that statute, Bull. N. P. 58. And if the jury, empannelled 
to try a cause in replevin, omit to inquire the value of the 
rent arrear, or of the distress, according to the directions of 
the said statute, it cannot be supplied by a writ of inquiry, 
because the statute confines the inquiry to the jury empannelled 
in the cause. Therefore, in such case, the defendant must 
take judgment de retorno habendo at common law: but it is 
not ‘he same upon 21 Hen. 8. c. 19; (see ante, IV. 2;) nor 
upon 43 Eliz. c. 2. if the defendant avow as overseer for a 
distress for a poor’s rate; because, if the jury had inquired, 
it had been as an inquest, on which no attaint Weak have 
Jain, and the statute does not tie it up to the same jury. 
And if the plaintiff, being nonsuited, bring a writ of second 
deliverance, though it will be a supersedeas to the writ de 
retorno habendo, yet it will be none to the writ of inquiry. 
Bull. N. P. 58, 

By the 17 Car. 2. c. 7. the writ of second deliverance is in 
effect taken away, because the avowant may have judgment for 
his arrears and costs without any return; but if he takes 
judgment for a return, then the writ of second deliverance 
ta Bac. Ab. Replevin E. 7th ed. 

A judgment in replevin, “ that the defendants have a 
return of the cattle, and recover their damages and costs 
assessed by the jury,” &c. is good either as a judgment at 
common law, though the return be not judged irreplevisable, 
or as a judgment under 21 Hen. 8. c. Ì9. which entitles the 
defendant to damages and costs. 4 T. R. 509. See ante, IV. 2. 

Return irreplevisable is a judicial writ, directed to the 
sheriff, for the final restitution or return of cattle unjustl; 
taken by another, and so found by verdict, or after a nonsuit 
in a second deliverance, 2 Roll. Abr. 434. 

If the plea be to the writ, or any other plea be tried by 
verdict, or judged on demurrer, return irreplevisable shall 
be awarded, and no new replevin shall be granted, nor any 
second deliverance by the stat. West. 2. but only on nonsuit. 
2 Inst. 340; Dyer, 280. See I. V. 

Tf, on issue joined in replevin, the plaintiff does not appear 
on the trial, being called for that purpose, yet return irreple- 
visable shall not be awarded, as in case of a verdict’s being 
given, but the party may have a writ of second deliverance, 
as well as if it had been a nonsuit before declaration, or ap- 
pearance. 3 Leon, 49. See ante, VI. 

If a man has a return irreplevisable, and a beast die in the 

ound, he may distrain anew; so, if the beast die before 
judgment. Hob. 61. 

If return irreplevisable be awarded, the owner of the cattle 
may offer the arrears ; and if the defendant refuses to deliver 
the distress, the plaintiff may have his action of detinue, be- 
cause the distress is only in nature of a pledge. 1 Ld. Raym, 





20. 
By the statute of Westm. 1. 3 E. 1. c. 17. if the party 
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who distrains, conveys the distress into any house, 
castle, or other place of strength, and refuses to suffer 
to be replevied, the sheriff may take the posse comitatus, 
on request and refusal, break open such house, castle, & 
and make deliverance; and this was a necessary law so 
after the irregular time of Henry II. 2 Inst. 193; 5 © 
93; Dalt. Sh. 373. A 
If the sheriff returns, that the beasts are inclosed in 
park among savages, or inclosed in a castle, &c. he sl 
amerced, and another writ of replevin shall be aw: 
for he ought to have taken the posse com, for this 
denial, F. N. B. 257. 

If the sheriff return, quod mandavi ballivo libertati f 
qui nullum dedit mihi responsum, or that the bailiff will 20 
make deliverance of the cattle, these are not good returnsi 
for by statute of West. 1, the sheriff, on such return made! 
him by the bailiff, ought presently to enter into the franchisêr 
and make deliverance of the cattle taken. F. N. B. 157. 
If a man sue a replevin in the county-court without 
and the bailiff return to the sheriff, that he cannot have 
of the cattle to deliver them, the sheriff, by inquest of ol 
ought to inquire into the truth thereof; and if it be found! 
a jury that the cattle are eloigned, &c. the sheriff in 
county-court may award a withernam to take the defendant 
and if the sheriff will hot award a withernam, then ti 
plaintiff may have a writ out of chancery, directed to | 
sheriff, rehearsing the whole matter, commanding him © 
award a withernam, &c.; and he may have an alias, and at" 
a pluries, and an attachment against the sheriff, if he will 
execute the king's command. F.N. B, 158. 

If the sheriff return, quod averia elongata ad locum 
nitum, this is a good return, and the party must pursue 
writ of withernam; but if the sheriff return averia el 
ad locum incognitum infra comitatum meum, he shall be ami 
for the law intends that he may have notice in his coun 
Bro. Retur. de Br. pl. 100. 

If in replevin the sheriff return, quod averia mortua 
that is a good return. Bro. Retur. de Br. pl. 125. 
If the sheriff be shown a stranger's goods, and he 
them, an action of trespass lies against him, for othe! 
could have no remedy; for being a stranger he cannot 
the writ de proprietate probandd ; and were he not entit 
this remedy, it would be in the power of the sheriff to stni 
man’s house of all his goods; but Keilway seems to hold 
the action lies more properly against the person who sag 
the goods. 2 Roll. Abr. 552; Com. 596. 

The sheriff comes to make replevin of beasts impoun 
another man's soil; if the place be inclosed, and has #8 
open to the inclosure, he cannot break the inclosuré 
enter thereby, when he may enter by the open gates 7 
the owner hinders him so that he cannot go by the 9 
for fear of death, he may break the inclosure, and enter 
20 Hen. 6. 28; 2 Roll. Abr, 532. andl 
The sheriff is to return, that the cattle are eloign' 
that no person came to show, &c. or a deliva 
cannot return, that the defendant non cepit the cattle, = 
it is supposed in the writ, and is the ground of it, W 
sheriff cannot falsify. Ld. Raym. 613; 1 Lutw. 581. 

For further information on this subject, see 7? 
Replevin; and Silbert on Replevin. 

EPLEVISH. To let one to mainprise on SW 
Edw. 1. c. 11. / 

REPLICATION, replicatio.] An exception Of 
made by a plaintiff to a defendant's plea, And 1 g 
that which the complainant replies to the defendan! 
in Chancery, &c. West. Symb. par. 2. See further P! 

2.; and as to replications in criminal cases, see 

REPORT, from Lat. reportare.] A public "ied Ï 
bringing again to memory, of cases judicially mar erage’ 
courts of justice, with the reasons as delivered by f 
Co. Litt. 293. See Law Books, 
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There are likewise reports, when the Court of Chancery, 
r other court, refer the stating some case, settling some 
account, &e, to a master of chancery, or other referee, his 
Certificate therein is called a report. This report may be 
excepted to, disproved, or over-ruled; or otherwise it is 
Confirmed and made absolute by order of the court. See 
3 Comm, 453, 
„A master in chancery, having an order of reference, is to 
issue his summons for the parties to attend him at a certain 
and place; when and where they may come with their 
Counsel, clerk, or solicitor, to defend themselves, and main- 
| or object against, his report or certificate, &e. And 
Masters are to draw their reports briefly, and as succinctly as 
Ay be, preserving the matter clearly for the judgment of 
fy Court; without recital of the several points of the order 
of reference, or the debates of counsel before them ; unless in 
cases doubtful, when they may shortly represent the reasons 
ich induce them to what they do. ~ 
‘one shall take any money for report of an order, or 
tause, referred to them by any judges, on pain of 1002. &e. 
As not to prohibit the clerk from taking 12d. for the first, 
2d. for every other sheet. 1 Jac. 1. c. 10, But by 13 
Y, 2. st, 1. c, 12, masters in chancery may take for every 
gaoth or certificate, made on an order on hearing of a cause, 
s. And for any other report, &c. made on petition or 
ition, 10s, And their clerks ‘shall have 5s. for writing 
ey report. See Reference. 
Yeport by a master in chancery is as a judgment of the 
t 1 P. Wms, 653. 
thet is not usual to confirm reports of receivers’ accounts by 
plaster of the Rolls. 2 P. Wms. 661. 
H here are also reports from committees of both or either 
auses of Parliament, See Parliament. 
cow, © printed reports of cases determined in the several 
Rips dotice, see Law Books. 
ar CPOSITION or rue FOREST, repositio forester, i. e. 
beina ting to.) A statute, whereby certain forest-grounds, 
the Made purlieu, on view, were, by a second view, put to 
rest again, Manm. par. 1. 
ig Postion, or Retrocession, the returning back of a right 
Seong from the assignee, to the person granting the right. 
tet, 
AR EPOSITORIUM, Lat.] A storehouse or place wherein 
Ri fd kept; a warehouse, Cro. Car. 555. 2 
anot. RESENTATION, representatio.] The personating 
‘die gc there is an heir by representation, where a father 
lêr 


























z the lifetime of the grandfather, leaving a son, who shall 
Bro it his grandfather's estate, before the father’s brother, &e. 
r, 303, Also, executors represent the person of the 
Ereou, to receive money and assets. Co. Litt, 209. See 
Thar Heir, Parliament. J 
Pleadin erm representation is also used to express the written 
n Scott Presented to a lord ordinary of the court of session 
REP when his judgment is brought under review. 
RIEVE, from the Fr, repris.) The taking back or 


or, 


a Tag a prisoner from the execution and proceeding of 
Mina” that time. Terms de Ley. See Execution of Cri- 


PE E RISAT, reprisals, reprisalia.] ‘The taking one thin 


Bie 
is all *!etion for another, derived from the Fr, reprise; an 
Repne i the common and civil law. 
‘tale PtiStls are ordinary and extraordinary ; ordinary repri- 
Within gi? attest and take the goods of merchant-sirangers 
Im, or Tealm; and the other is for satisfaction out of the 
Tg amad is under the great seal, &e. Lex Mercat. 120, 
damaged Leen be killed, wounded, spoiled, or any ways 
tate, {ct hostile manner, in the territories of any poten- 
Ntistacri om letters of request are transmitted, and no 
inary be made, there is no necessity to resort to the 
Prosecution, but letters of reprisal issue forth; and 
ce against whom the same are issued is obliged to 
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make satisfaction out of the estates of the persons commit- 
ting the injuries ; and in case of a deficiency there, it will 
then be adjudged a common debt on his country. But where 
misfortunes happen to persons or their goods residing in a 
foreign country in time of war, reprisals are not to be granted. 
In this case they must be contented to sit down under the 
loss, for they are at their liberty to relinquish the place on 
the approach of the enemy, when they foresee the country is 
subject to spoil; and if they continue, they must partake of 
the common calamity. Lea Mercat. 

Reprisals may be granted on illegal prosecutions abroad, 
where wrong judgment is given in matters not doubtful, which 
might have been redressed either by the ordinary or extraor- 
dinary power of the country or place, and which was appa- 
rently denied, &e. See further, tit, Letters of Marque: and 
as to Reprisal of Goods, see Recaption. 

REPRISES, Fr. resumptions, taking back.] Is used for 
deductions and payments out of a manor or lands, as rent- 
charges, annuities, &c. ‘Therefore, when we speak of the 
clear yearly value of a manor, or estate, or land, we say it is 
so much per annum, ultra reprises, besides all reprises. 

REPROBATOR, action of. An action intended to con- 
vict a witness of perjury in Scotland, to which action the 
witness must be made a party. Bell's Scotch Dict, 

REPUBLICATION OF WILLS. See Will, 
REPUGNANT, repugnans.) What is contrary to any 
thing said before : repngnancy in deeds, grants, indictments, 
verdicts, &e. make them void. 3 Nels. 135, See Deeds, &e. 

The common law abhors repugnances and all incongruities ; 
but the former part of a deed, &c. shall stand, where the 
latter part is repugnant to it, Jenk. Cent, 251, 256, 

Where contrarieties are in several parts of deeds or fines, 
the first part shall stand; in wills the last, if the several 
clauses are not reconcileable. Jenk, 96, pl. 86, 

In contracts, gifts, verdicts, evidences, &c, where direct 
contrarieties are for the same thing at the same time, all is 
void. Jenk, 96, pl. 86. 

A proviso good in the commencement may, by consequence, 
become repugnant, as grant of rent-by deed for life, provided 
that it shall not charge his person; the proviso is good, but 
if the rent be arrear, and the grantee die, his executors 
shall charge the person of the grantor in debt; for otherwise 
they be remediless; and so it is now repugnant, by con- 
sequence void. 6 Rep. 41 b. See further, tits. Condition, 
Proviso. 

REPUTATION, reputatio.] Is defined by Coke to be 
vulgaris opinio ubi non est veritas, 4 Rep. 104. That is 
not reputation which this or that man says; but that which 
generally hath been, and many men have said or thought. 
1 Leon. 15. 

A little time is sufficient for gaining reputation, which 
needs not a very ancient pedigree to establish it; for general 
acceptation vail roduce a reputation. Cro, Jac. 308. But 
it has been held that common reputation cannot be intended 
of an opinion which is conceived of four or five years’ stand- 
ing, but of long time. And some pe matter must be 
averred to induce a reputation, 2 Lill. Abr. 464. 

Land may be reputed parcel of a manor, though not really 
so. 1 Vent. 51; 2 Mod. 69; 3 Nels. Abr. 137. And there 
isa parish and office in reputation, &e. 

With respect to the cases in which evidence of reputation 
is admissible, see Evidence, II. 3. 

Reevration or Fame., Is under the protection of the 
law, as all persons have an interest in their good name; and 
scandal and defamation are injurious to it, though defamatory 
words are not actionable, otherwise than as they are a damage 
to the estate of the person injured. Wood's Inst. 37. See 
Libel. 

The security of reputation or good name from the arts of 
detraction and slander, are rights to which every man is en- 
titled by reason and natural justice; since without these i 

















REQUEST. 


impossible to have the perfect enjoyment of any other advan- 
tage orright. 1 Comm. 134. See Liberty. 

EQUEST, of things to be done. here one is to do a 
collateral thing, agreed on making a contract, there ought to 
be a request to doit. 2 Lill. Abr.464. Ifa duty is due, it 
is erable without request: on promise to pay a duty pre- 
cedent on request, there needs no actual request; but on a 
promise for a penalty, or a collateral sum, there should be 
an actual request before the action is brought. Cro. Eliz. 
74; 1 Saund. 33; 1 Lev. 289. 

If a debt is before a promise, a request is not necessary, 
for then a request is not any cause of the action; though 
upon a promise generally to pay on request, the action arises 
on request, and not before. Cro. Jac. 201; 1 Lev. 48. 
See post. 

Action of debt for money due on a bond may be brought 
without alleging a special request. Cro. Eliz. 229, 523. 

But if the money by the condition is payable only on de- 
mand, a demand must be shown, or the bond is not forfeited. 
3 Camp. 459, 

A man promises to re-deliver, on request, such goods as 
were delivered to him; if an action of detinue is brought, 
the plaintiff need not allege a special request, because the 
action is for the thing itself; but if an action on the case is 
had for these goods, then the request must be specially 
alleged ; as it is not brought for the thing itself, but for da- 

ages. Sid. 66; 3 Salk. 309. 

f a promise is made to pay money to the plaintiff on re- 
quest, no special request is required; but where there are 
mutual promises between two persons to pay each other 
money on request, if they do not perform such an award, the 
request is to be specially alleged. And if there is a promise 
to pay money to a man on request, and he dies before an: 
request made, it shall be paid to his executors, but not till 
request made. 3 Salk. 309; 3 Bulst. 259. 

here a person promises to pay a precedent duty, the 
general allegation is sufficient, because there was a duty 
without a promise; as, for instance, if one buys or borrows 
a horse, and promises to pay so much on request : but where 
the promise is collateral, as to pay the debt of a stranger on re- 

juest, &c, the request is part of the agreement, and traversable, 
there being no duty before the promise made ; and for that 
reason the request must be specially alleged, for bringing the 
action will not be a sufficient request, Latch. 93; 3 Leon, 
200; 3 Salk, 308. 

Where the thing is a duty before any request made, a re- 
quest is only alleged to aggravate damages, and such request 
is not traversable; but if the request makes the duty, as in 
assumpsit to do such a thing on request, there the day, &c. 
of the request ought to be alleged, because it is traversable, 
Palm. 389. 

If a request is to be specially made, the day and year when 
made should be specially alleged. 1 Lutw, 231; 2 Lill. Abr. 
466; Cro. Car. 280. But where a person is not restrained 
to make the request by a time limited, if made at any time 
during his life, it has been held to be good. Cro. Eliz. 136. 
And a request at any other time than named may be given 
in evidence. Sid. 268. 

If a debt or duty does not accrue on a promise until re- 
get made, the statute of limitations runs from the time of 
the request only, and not from the time of the precedent 
promise. Cro. Car. 98. See further, Limitation of Actions. 
_ Unreasonable requests are not regarded in law; and there 
is no difference where a thing is to be done on request and 
reasonable request. Dyer, 218; Cro. Car.176; 3 Nels. Abr. 
140, 142. 

In general, when a debt exists payable immediately, the 
law does not require any demand or request to pay it before 
the commencement of an action; 1 Saund. 33; Cro. Eliz. 
548; and it is the legal duty of the debtor to find out and 
pay the creditor; and this doctrine extends even to a nego- 


tiable bill of exchange, though the acceptor may not kn 
who is the holder, and conse ene an Sa pe be con 
menced against him without even tendering the bill for P 
ment. Idem, ib. ; 1 Stra. 222, sed quere. But when by 
express terms of the contract a previous demand is neces 
it must be made; and, at all events, unless the debtor 
about to abscond, the courts would censure the comment 
ment of an action without previous request. 1 Chitty's @ 
Pract. 498. 
Interest is now recoverable upon many debts where 
demand in writing of payment is made, aceompanied wi 
notice that interest will be claimed from the time of sue! 
demand. See Interest. i 
Also see Action, Declaration, Pleading, Rent, &c. 
REQUISITIO In Scotch law a notarial demand of 




















ing of a third person to plead his right in a cause forme 
commenced between two other persons; as where an actio 
is brought against tenant for life or years, or any other 
ticular tenant, and he makes default, in such case he in thë 
reversion may move that he may be received to defend bis 
right, and to plead with demandant. ’ 
Resceit is likewise applied to the admittance of a P 
where the controversy is between the same two per 
Broke, 205 ; Co. Litt. 192; 3 Nels. Abr. 146, 
He in reversion may come into court and pray to be 
ceived in a suit against his particular tenant ; and after such 
resceit the business shall be hastened, as much as may be? 


law, without any delay of either side. 13 Rich. 2 £ 












another in fee; a formed was brought ag 
who made default; after default and thereupon the 
prayed that she might be received to defend her right; Oy 
it was denied by the court, because if defendant i 
recover against her husband, it would not bar her right if 8 
survived Ein therefore it would be to no purpose. Then 
in remainder prayed to be received, ‘which at first the c0 
doubted, by reason if the husband should recover, i 
falsify such recovery; and because his estate did not 
on the estate of the husband alone, but on the estate 0! 
husband and wife; but at last he was received. 1 Leon 
The Statute of Gloucester, 6 Edw. 1. c. 11, enacts 
termor may be received to falsify, if he hath a deeds 
comes before judgment; this is where he in reversion caur se 
himself to be impleaded by collusion to make the termor 5 
his term, &e. And by 20 Edw. 1. st. 3. if any stranger 
in by a collateral title before he is received, he shall ry 
surety to satisfy the demandant the value of the lands 
recovers from that time till final judgment; and demanat 
recovering, he shall be grievously amerced, 
RESCEIT OF HOMAGE, receptio homagii. 
receiving homage of his tenant at his admission to 
Kitch. 148. See Homage. 3 
RESCISSORY ACTION, An action to rescind f 
tract; one of the principal divisions of actions in 
Scotland, and includes all those by which deeds, &¢ 
clared void. 










RESCOUS, or RESCUE. 








See 4 Comm. 131, n, and tit, Escar®- 


Rescussvs, from the Fr. rescouse, i. e. liberation] 
sistance against lawful authority. 


I. Of the different kinds of Rescues, Sc. 















RESCUE, I. 


IL. Of the Offence of making Rescue; and how the Of- 
fenders are to be procecded against and punished. 
And see tit. Escape, 


IIL. Of the Form of the Proceedings on a Rescue. 


IV. In what cases the Sheriff may return a Rescue ; of the 
Form of a Return, and for what Defects it may be 
quashed. 


ne Iw the case of a distress, the goods being, from the first 
ing, considered as in the custody of the law, and not 
ee in that of the distrainor, the taking them back by force 
3 Ooked upon as an atrocious injury, and denominated a 
Cheek for which the distrainor has ‘a remedy in damages, 
ther by writ of rescous, in case they were going to the 
und, or by writ de parco fracto, or pound-breach, in case 
Y were actually impounded. F. N. B. 100, 101. He 
May also, at his option, bring an action on the case for this 
‘jury, and shall therein, if the distress were taken for rent, 
tig Wer treble damages. 2 W. § M. c, 5; see post, IL. ; and 
IMS: Distress, Pound-breach, Rent, Replevin. 
vep e term rescous is likewise applied to the forcible deli 
eapo defendant, when arrested, from the officer who is 
tif Pins him to prison. In which circumstances the plain- 
or ipa 2 Similar remedy by action on the case, or of rescous i 
Ke the sheriff makes a return of such rescons to the court 
i of which the process issued, the rescuer will be punished 
Speuttachment, 6 Mod. 211; Cro, Jac. 419; Salk. 586, 
c. 9; and post, I. III, IV. 
Othe: 


















or other officer on a writ arrest a man, and 
this "8 by violence take him away, or procure his escape, 
fasant Teseous in fact. So if one distrain beasts damage- 
toward, in his ground, as he drives them in the highway 
With i the pound, they enter into the owner's house, and he 
this qd them there, and will not deliver them on demand, 
tainer is a rescous in law, Co. Litt. lib, 2. e. 12, 161. 
meus, in his book De Conswetud. Burg. f. 294, hath the 
itn, Words coupled with resistentia. 
other terms, rescue is the taking away and setting at 
or day Against law, any distress taken for rent, or services, 
isthe pee feasant ; but the more general notion of rescous 
fachle freeing another from an arrest, or some legal 
fing which, being an high offence, subjects the 
lil * hot only to an action at the suit of the party injured, 
Co, ited to fine and imprisonment at the suit of the king. 
But ae F. N. B. 226. See post, II, 
the act, a can be no rescous but where the party has had 
“ie Possession of the cattle, or other things whereof the 
Auothes © SUPposed to be made ; for if a man come to arrest 
ig hy 01) OF to distrain, and is disturbed, regularly his remedy 
action on the case, Co, Litt. 161 a; Litt. Rep, 2963 
235 and see 5 Bing. 499. 
eae distrain for rent when none is due, the tenant 
Bier fully make rescous ; so may a stranger, if his beasts 
th ined. when no rent is due. So if the tenant tender 
distrajn Hen. the lord comes to distrain, and yet he does 
ts oF i if he distrain any thing not distrainable, as 
M, the ad plough, when other sufficient distress may be 
© tenant may make rescous ; so if the lord distrain 


th 
a. Mighway, or out of his fee. Co. Litt. 47, 160 b 














































Other ugh there must be reason for the distress, and that 
held, jn'e the rescue cannot be unlawful, yet it hath been 
the pohareo fracto, that a defendant cannot justify break- 
$ withowe and taking out the cattle, though the distress 
the Jaw, peu: ein they are now in the actual custody 
outs Salle, 247, 5 

asmi the sheriff seizes goods, which are taken away 
Booda ha? this is not properly a rescue; for by seizure of 

‘ in the Virtue of the fieri facias, the sheriff has a pro- 
em, and may maintain trespass or trover for them: 








RESCUE, II. 


also the party injured may have an action on the case against 
the wrong-doer. Hetl, 145; Litt, Rep. 296. 

There is a difference between a man’s being arrested by a 
warrant on record, and by a general authority in law; for if 
a capias be awarded to the sheriff to arrest a man for felony, 
though he be innocent, he cannot make rescue; but if the 
sheriff will, by the general authority committed to him by 
Jaw, arrest any man for felony, if he be innocent he may rescue 
himself, Co. Litt. 161. See 5 Co. 68; 6 Co. 54; Cro. Jac. 
486. 

In an action on the case for a rescous on mesne process, 
the evidence was, the bailiff stood at the street door, and sent 
his follower up three pair of stairs in disguise, with the 
warrant, who laid hands on the party, and told him that he 
arrested him; but he, with the help of some woman, got from 
the follower, and ran down stairs, and the defendant, hearing 
a noise, ran up, and put the party into a room, locked the 
door, and would not suffer the bailiff to enter: Holt doubted 
whether this was a lawful arrest, being by the bailiff’s servant, 
and not in his presence; but said that the plaintiff must prove 
his cause of action against the party; that he must prove the 
writ and warrant by producing sworn copies of them; he 
must prove the manner of arrest, that it may appear to the 
court to be legal; and, in point of damage, he must prove the 
loss of his debt, viz. that the party became insolvent, and 
could not be retaken. 6 Mod, 211. 


II, Rescue is classed by Blackstone amongst offences against 
public justice; and is defined to be the forcibly and knowingly 
freeing another from an arrest or imprisonment: and it is 
generally the same offence in the stranger so rescuing as it 
would have been in a gaoler to have voluntarily permitted an 
escape, A rescue, therefore, of one apprehended for felony, 
is felony; for treason, treason; and for a misdemeanor, a 
misdemeanor also, But here, likewise, as upon voluntary 
escapes, the principal must be first attainted, or receive judg- 
ment, before the rescuer can be punished; and for the same 
reason, because perhaps, in fact, it may turn out that there 
has been no offence committed. 4 Comm. c. 10. p. 131; 1 
Hal. P. C. 607; Fost. 344. See Escape. 

There are also various statutory enactments relating to the 
rescue of persons charged with criminal offen 

By the 25 Geo. 3. e. 37. § 9. rescuing, or attempting to 
rescue, or set at liberty any person out of prison, committed 
for or found guilty of murder, or any person convicted of 
murder going to execution, or during execution, is a capital 
elony. 

ren § 10. to rescue, or attempt to rescue, the body of a 
felon executed for murder, is single felony, punishable by 
transportation for seven years; and a like punishment is in- 
flicted by 11 Geo. 2. c. 26. and 24 Geo. 2. c, 40. § 28. against 
persons assembling, to the number of five, or more, to rescue 
uy unlawful retailers of spirituous liquors, or to assault the 
informers against them. 

By 1 & 2 Geo. 4. e. 88. § 1. if any person shall rescue, or 
aid and assist in rescuing; from the lawful custody of any 
constable, officer, headborough, or other person, any person 
charged with, or Tea of, or committed for, felony, or on 
suspicion thereof; then, if the person so offending shall be 
convicted of felony, and be entitled to clergy, and be liable to 
be imprisoned not exceeding one year, the court may order 
such person to be transported for seven years, or imprisoned 
no less than one nor exceeding three years, 

By the 5 Gco. 4. c. 84. if any person shall rescue any 
offender, sentenced to transportation, from the gaoler, or other 
person removing and conveying such offender, such offence 
shall be punishable in the same manner as if the offender had 
been confined in gaol. 

As to the punishment of aiding prisoners to escape from 
prison, see further Gaol, IL. 

It seems agreed, that the rescuing a person imprisoned for 
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felony, is also felony by the common law. 1 Hal. P. C. 
606. 

Also it is agreed that a stranger who reseues a person com- 
mitted for, and guilty of, high treason, knowing him to be so, 
is in all cases guilty of high treason. Staundf. P. C. 11; 1 
Jon. 455, Whether he knew that the prisoners were so com- 
mitted or not. Cro. Car, 583. 

To make a rescue felony, it is necessary that the felon 
be in custody, or under arrest for felony; therefore if A. 
hinder an arrest, whereby the felon escapes, the township 
shall be amerced for the escape, and A. shall be fined for the 
hinderance of his taking: but it is not felony in A, because the 
felon was not taken. 1 Hal. P. C. 606; 3 Edw. 3. Coron. 
333; Staundf. 31. 

So, to make a rescue felony, the party rescued must be 
under custody for felony, or suspicion of felony; and it is all 
one whether he be in custody for that account by a private 
person, or by an officer, or warrant of a justice; for where 
the arrest of a felon is lawful, the rescue of him is felony ; 
but it seems necessary that he should have knowledge that 
the person is under arrest for felony, if he be in the custody 
of a private person. 1 Hal. P. C. 606. 

Wherever the imprisonment is so far groundless or irre- 
gular, or the breaking of a prison is occasioned by such a 
necessity, &c. that the party himself, breaking prison, is either 
by the common law, or by the statute a hh artes prisonam, 
saved from the penalty of a capital offender, a stranger who 
rescues him from such imprisonment is, in like manner, also 
excused; et sic è converso, 2 Hawk. P. C. c. 21.§ 6. See 
Gaol, III. 

But if he be in the custody of an officer, there at his peril, 
he is to take notice of it; so if there be felons in a prison, 
and A. not knowing it, breaks the prison, and lets out the 
prisoners, though he knew not that there were felons there, 
it is felony. 1 Hal. P. C. 606; Cro. Car. 383. 

A person committed for high treason, who breaks the prison, 
Suid’ escape tei gully ot tatvay oa alan aia loaa 
also escape, whom he knows to be committed for high treason ; 
in which case he is guilty of high treason, not in respect of 
his own breaking of prison, but of the rescous of the other. 
2 Hawk. P. C. c. 21. § 7. 

If the person rescued were indicted or attainted of several 
felonies, yet the escape or rescue of such a person makes but 
one felony. 1 Hal. P. C. 599. 

The rescuer of a prisoner for felony, though not within 
clergy, yet should have his clergy; 1 Hal. P. C. 607; un- 
less where it was otherwise declared by statute. See now 
Felony. 

The return of a rescue of a felon, by the sheriff against 
A., is not sufficient to put him to answer for it as a felony, 
without indictment or presentment, by the statute 25 Edw. 3. 
st. 5, c. 4. 1 Hal. P. C. 606. 

In cases where the obstruction of process by the rescue of 
a party arrested is accompanied with circumstances of vio- 
lence and assault upon the officer, the offence may be made 
the subject of proceeding by indictment; and the rescue, or 
attempt to rescue, a party arrested on a criminal charge is 
generally punished by that mode of proceeding. And the 
offence of rescuing a person arrested (in civil eases) on mesne 
process, or in execution after judgment, subjects the offender 
to a writ of rescous or a general action of trespass vi et armis, 
or an action on the case, in all which damages are recoverable. 
6 Bac. Abr. Rescue, C.; 6 Com. Dig. Rescous,D. And it has 
also been the frequent practice of the court to grant an attach- 
ment against rn wrong doers, it being the highest violence 
and contempt that can be offered to the process of the court. 
But, in order to ground an attachment for a rescue, it seems 
there must be a return of it by the sheriff. 2 Hawk. P. C. c. 
22. § 34; 4 Burr. 2129; 1 Ld. Raym. 35, 589. 

He who rescues a prisoner from any of the courts of West- 
minster Hall, without striking a blow, shall forfeit his goods 
and profits of his lands, and suffer imprisonment during life : 
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but not lose his hand, because he did not strike. 
13; 3 Inst. 141; 1 Hawk. P. C. c. 21. § 5. 
Striking. 3 
In the case of Lord Thanet and others, B. R. Trin. 39 G 
3. the first three counts of the information set forth a sp 
commission for the trial of 4. O'Connor (and others) for 
treason; and that after his acquittal, and before any O! 
for his discharge, the defendants in open court, pending th 
sessions, made a great riot, and riotously arempi to rest 
him out of the custody of the sheriff: and, the better to el 
such rescue and escape, did, in the presence of the justices 
such sessions, riotously make an assault on one J. R.; and @ 
then and there “ beat, bruise, wound,” and ill treat the 
J. R., and thereby impede and obstruct the said justi 
There were two other counts in the information 
riotously interrupting and obstructing the justices in hol 
the session, and the other for a common riot. 

















over for consideration; and, before bringing up the de 
ants to receive judgment, the attorney-general informed thé 
court that he had received the royal command and warrant 
enter a noli prosequi as to those parts of the informatio 
which the doubt had arisen, which was done accordingly 
the judgment of the court prayed on such charges as left 
sentence in their discretion ; on which the court gave judi 
against the defendants of fine, imprisonment, and surel 
1 East, P. C, c. 8. § 3. See Striking. 

It is clearly agreed, that for a rescous on mesne pì 
the party injured may have either an action of trespass 
armis, or an action on the ease, in which he shall recover, 
debt and damages against the wrong doer; and the rathi 
because on mesne process he can have no zene against 0i 
sheriff. Cro, Jac. 486; Hob. 180. See post, IV. 

Also it hath been adjudged, that for rescous of a P 
in execution on a ca. sa. or ca, utlag, an action will lie af 
the rescuer, though the party injured hath his remedy 
the sheriff, and the sheriff hath his remedy against the Wry 
doer ; for perhaps the sheriff may be dead or insolvent: fe 
herein it hath been held, that if he bring his action against 
pay who made the rescue, he may plead it in bar to an at 

rought by the sheriff; so, if against the sheriff, or his b 
they may plead that he had satisfaction from the l bi 
if he recovers against one, the other is discharged. Het 
Cro. Car. 109; Hut. 38; Hob, 180. . 
By 2 Wm. § M. st. 1. c. 5. § 5. on pound-br 
rescous of goods distrained for rent, the person grieved § 
in a special action on the case, recover treble damages 
costs against the offenders, or against the owner of the 























hath been held, that the plaintiff sh b 
well as treble damages : for the damages are not 
statute, but increased ; an action on the case lying for @™™ 
at common law. 1 Salk. 205. f 
An attachment will be granted not only against 4 0% 
person, but even against a peer of the realm, for res 
person arrested by due course of law: so that if the 
in any case return to the court, that a person arr, 

Is seized, or possession of lands delivered by en {0 
virtue of the king's writ, were rescued or violently taken, 
him, &e. they will award an attachment against the ™ 
Dyer, 212; 2 Jon. 39; Salk. 322, 

But it seems to be the practice not to grant an 
in any case for a rescous, unless the officer will retu! 
it hath been found by experience, that officers w! py 
them to swear a rescous cre they will not venture 
one. 2 Hawk. P. C. c. 22. § 34. 
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A distinction was taken where an attachment is P' 
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oon in the first instance, and where a rule to show cause 
only asked ; in this affidavits of the fact are sufficient; in 
the other case, the sheriff’s return is requisite. Trin. 5 Geo. 2. 
iB, R, Young v, Payne. 
ra Ree on the return of a rescue, an attachment is granted, 
Ne party examined on interrogatories, upon answering 
ae = shall be discharged; but if the rescous is returned 
ie te filacer, and process of outlawry issues, and the rescuer 
rought into court, he shall not be discharged on affidavits. 
Salk, 586, 



























A As in case of an escape, so in case of a rescue, if the 
Party rescued be imprisoned for felony, and rescued before 
rents the indictment must surmise a felony done, as well 
the”, '™prisonment for felony, or suspicion thereof; but if 
ena be indicted, and taken by a capias, and rescued, 
here needs only a recital that he was indicted prout, and 

Th and rescued, `1 Hal. P. C. 607. 
Sot the rescuer may be indicted before the principal is 
before ay and attainted, yet he shall not be arraigned or tried 
Were an e principal be attainted ; but if the person rescued 
ae mprisoned for high treason, the rescuer may immediately 
But ened, for in high treason all are principals: sed quere. 
fora Scems that he may be immediately proceeded against 
21, Prision only, if the king please. 2 Hawk, P. C. 





e 


4 tan indictment of a rescous ought to set forth the special 
defenda ces of the fact, with such certainty as to enable 
can hat '9 make a proper defence. Dyer, 164. No defect 
Thence’ by the verdict, 1 Roll, Abr. 781. s 
impostare if an indictment lay the offence on an uncertain 
4 eee day, as where it Jays it on a future day, or lays 
a day =a same offence at different days, or lays it on such 
Void: ich makes the indictment repugnant to itself, it is 
Woo? 555; Rast, Ent. 
Ment for been adjudged, on exceptions taken to an indict- 
Place C à rescous, that it was not necessary to allege the 
tendeg pere the rescue was made, and that it should be in- 
Cro, A where the arrest was, there also was the rescue. 
n An eats 2 Bulst, 208, 
it we tea Ption was taken to an indictment of rescous, that 
dit by the words vi et armis, or manu forti ; but over- 
he cing held by the court, that the word rescussit implies 
e done by force. Cro. Jac. 345. T'he same exception 
y Cro. Jac, 473. over-ruled, and there held, that though 
error if common law, yet it is made good by the 
o a 
tatune Suid, that an indictment of rescous is not within the 
te additions, and that naming the person indicted of 
Inst, g perish, without giving him any title, is sufficient, 2 
A 2 Show. 84, 
Upon tne #2 indictment of rescous, if it were on an arrest 
Will he ene Process, and the party has appeared, the court 
Ofan infty induced to quash it; so if it be on process out 
k ven court, though the party has not appeared, for no 
an gh {0 inferior jurisdictions, | 
declaraa tOn for a rescue, the plaintiff must allege in his 
iti a a ite material Ce as that such a 
Teseyg) Pat he was arrested and in custody, and that he 
The ft &e. Godb. 125; 1 Lutw. 180. X 
Cattle ao. rescuing goods distrained, and the rescuing 
d Tat breach of the pound in which they have been 
Bae the gubjecn Considered as offences at common law, and 
Ven jy aet of indictment. The civil remedy, however, 
Wy Sood Asa M. st. 1. c. 5. in cases of a pound-breach, 
emed, rained for rent, will be found the most desira- 
Ante, 17, “Y Where the offenders are responsible persons, See 











“i a “ the Third, §e. To the Sherif of M. greeting : 


| If A. B. shall make you secure, &c. then put C. D. § 





RESCUE, IV. 





to shew, 

wherefore, whereas the said A. B. at, &c. certain beasts of the 
said C. D. had taken and distrained for rent, &c. And those, 
there, according to the law and custom of our kingdom of England, 
would have impounded, the said C. D, the beasts aforesaid, with 
force and arms, rescued, and other enormities there did, to the 
contempt of us, and grievous damage of the said A. B. and against 
our peace, $c. Or thus: 








Pur E, F. and G. H. to answer, Sc. wherefore, whereas the 
said A. B. according to the duty of his ofice, C. D. whom by our 
Sheriff of the county aforesaid, by writ to him directed, we com- 
manded to be taken at L., by virtue of our said writ had taken, 
and him to our prison of, Sc. there to abide, would have conveyed, 
the said E.F. and G. ËH. him the said C.D, at L. aforesaid, with 
force of arms, rescued, and other enormities, Sc. 


IV. Tue distinction laid down in a variety of books and 
cases is, that on a rescue on mesne process the sheriff’ may 
return the rescue, and is subject to no action; for that on a 
mesne process he was not obliged to raise his posse comitatés, 
nor would it be convenient so to do on the execution of every 
mesne process. Cro, Eliz. 868; 1 March, 1; 1 Jon. 201; 
3 Bulst. 198; 2 Roll. Rep. 389; Noy, 40; Moor, 852; 2 
Lev. 144; 6 Mod, 141; Lutw. 130, 131. But the sheriff 
may, if he pleases, take his posse to arrest one on mesne pro- 
cess. Nay, 40. 

But if the sheriff takes a man on an execution, as on a ca. 
sa, and he is rescued from him before he can bring him to 
pen though he returns the rescue, yet this shall not excuse 
him; for when judgment is passed, and he and his bail do 
not surrender him, nor pay the condemnation money, and 
then a capias issues, to which there can be no bail, there it is 
presumed that it will not be forthcoming, because neither he 
nor his bail have satisfied the judgment; therefore the sheriff 
ought to take the posse comitatis ; consequently it cannot be 
a good return, that he took the body, but that it was rescued; 
and the party may have an action of escape against the she- 
riff on this return; and this is provided by the stat. West. 2. 
18 E, 1, st. 1. c. 89, which was made to prevent sheriffs 
from returning rescues to the king's writs. Cro. Jac. 419; 
1 Roll. Rep. 888, 440; 3 Bulst. 198; Moor, 852. Or ona 
capias utlagatum after judgment. Cro. Jac. 419; 1 Roll. 
Rep. 389. 

th an action on the case against the sheriff for an escape 
on mesne process, the defendant pleaded a rescue, which on 
demurrer was held a good plea, though he did not show that 
the rescue was returned. 3 Lev, 46. 

But if one taken on mesne process be once in prison, the 
sheriff cannot return a rescous, for the law presumes that he 
hath a power to keep him there. 1 Roll. Rep. 441; 3 Bulst. 
198; Cro. Jac. 419, Unless the prison is broken by the 
king's enemies, which shall excuse the sheriff. 4 Co. 84; 1 
Vent. 239, But not if broken by rebels and traitors, for the 
sheriff or gaoler hath his remedy over against them. 4 Co, 
84; Cro. Eliz. 815; 2 Mod. 28; 1 Vent, 239. 

Ifa felon be attainted, and in carrying him to execution he 
is rescued from the sheriff, the sheriff is punishable notwith- 
standing the rescue; for there is judgment given, and the 
sheriff should have taken sufficient power with him; therefore 
in that case the township is not finable. 1 Hal. P. C. 602 ; 
and there said that a rescue is no excuse in felony. 

It hath been adjudged that the return of a rescue by a she- 
riff must show the year and day on which it was made, such 
return being in liewof an indictment, 3 H. 7. 11. pl.3; Bro. 
Return de Brief, 97; Fitz. Coro, 45; Altach. 1. 

But it hath been held that the sheriffs return of a reseue 
on a latitat, without mentioning the day of the caption, was 
sufficient, all the clerks in court affirming the precedents to 
have been so. Palm. 582. 

The sheriff's return of a rescue, without mentioning the 
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place where it was made, was held bad, and the party dis- 
charged. Moor, 422. pl. 585. 

For if the prisoner escape through the negligence of the offi- 
cer, this will not justify ike return of a rescue. 1 Holt, 537. 

It seems that a return that the defendant rescued himself 
is good without naming the rescuers, or stating them to be 
people of the county, R. v. Sheriff of Middlesex, 1 Barn. § 
A. 190. 

But if the return do not state the arrest to have taken place 
in the county, it is bad, for if it were elsewhere the rescue 
was lawful. bid. 

Where the sheriff returned virtute brevis mihi direct’ feci 
warrant’ A. § B. ballivis meis, qui virtute inde ceperunt the de- 
fendant et in custodid med habuerunt quousque such and such 
rescusserunt him ex custodid ballivorum meorum; this return 
was on motion quashed; for per Holt, when bailiffs have 
arrested the party, he is in fact in their custody, but in law he 
is in custody of the sheriff; an answer either way is good, 
viz. that he was rescued out of the bailiff’s custody, or that 
he was rescued out of the sheriff's custody; but to say that 
he was in the custody of the sheriff, and yet rescued out of 
the bailiff's, is repugnant. 2 Salk. 586. 

It seems that anciently, when the sheriff returned a rescue, 
the party was admitted to plead to it as to an indictment; 
but the course of late has been not to admit any plea to it, 
but drive the party to his action against the sheriff in case 
the return were false; hence it is now settled that the return 
of a rescue is not traversable, but yet it hath been held 
that submission to the fine doth not conclude the part, 
grieved from bringing his action for the false return, if it 
were so. Cro. Eliz. 781; Dyer, 212; 2 Jon. 29; 1 Vent. 
224; 2 Vent. 175; Comb. 295, 

If on a fieri facias the sheriff returned that he had seized 
the goods, but that they were rescued by B. and C. &c. this 
is not a good return, but he shall be amerced; the party also 
at whose suit the execution issued may charge him by scire 
facias for the value of the goods, 1 Vent. 21; 2 Saund. 343; 
1 Show. 180, 

The Court of K. B. set aside an attachment against a sheriff 
for not bringing in the body, with costs, upon an affidavit 
that the plaintiffs purposely prevented the defendant's being 
retaken after a rescue, and that the application was by the 
sheriff himself, but without Hegativing the fact of his hyving 
an indemnity. 1 B. § A. 190. 

RESCUSSOR. The party making a rescue. 

RESSEISER, reseisire.] ‘The taking lands into the hands 
of the king, where a general livery or ouster le maine was 
formerly misused, Staundf. Prærog. 

RESERVATION, reservatio.] A keeping aside, or pro- 
viding; as when a man lets or parts with his land, but reserves 
or provides for himself a rent out of it for his own livelihood; 
sometimes it has the force of a saving or exception. Co. Litt. 
143, 

Exception is always of part of the thing granted, and of a 
thing in being; and a reservation is of a thing not in being, 
but is newly created out of the lands or tenements demised ; 
though exception and reservation have been used promis- 
cuously, Co. Litt. 47. The proper place for a reservation 
is next after the limitation of the estate; and reservation 
of rent may be every two, three, or more years; as well 
as yearly, half-yearly, quarterly, Še. Co. Litt 47; 8 Rep. 

1, 


Tt must be out of a house or lands, and be made either by 
the words yielding and paying, &c. or the word covenant; 
which is of both lessor and lessee, therefore makes a reserva- 
tion, Roll, Rep. 80. 

The reservation of rent is good, although it is not reserved 
by apt and usual words, if the words are equivalent. Plomd. 
120, But reservation of a rent secundum ratam, is a void 


reservation. See Deed, Reddendum, Rent, 
§e. 


2 Vent. 272. 
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RESIANCE, resiantia.] Residence; abode or coi 
ance; whence comes the participle resiant, that is, continua 
dwelling or abiding in any place. Old Nat. Br. 85; Ki 






33. 
RESIANT ROLLS, i. e. rolls containing the resiants in # 

tithing, &c. which are to be called over by the steward on 

holding courts-leet. Comp. Court Keep. 2 

RESIDENCE, residentia.] Is peculiarly used both in the 
canon and common law, for the continuance of a parson Ot 
vicar on his benefice. 

One of the great duties incumbent on clergymen is, that 
they be resident on their livings; and on the first erecting 
pave churches, every clergyman was obliged to reside on 

is benefice, for reading of prayers, preaching, &c. by 
laws and canons of the church ; and by statute, the at 
ought to abide on his rectory in the parsonage-house ; for the 
statute is intended not only for serving the cure, and for hos 
pitality, but to maintain ‘the house in repair, and prev! 
dilapidations; though lawful imprisonment, sickness, &¢- 
being things of necessity, are good cause of excuse for 
sence, and excepted out of the act by construction of lawi 
and it is the same where a person is employed in somé 
portant business for the church or king; or is entertained i 
the king's service. 6 Rep. 21; Cro. lie, 580; Gibs: 
887. 
Residence was formerly regulated by 21 Hen. 8. ¢, 13. 
afterwards in England by 43 Geo. 3. c. 84. and in Ireland 
48 Geo. 3.c. 66. the provisions of which acts were in this 
spect very similar. 

Further amendments were made by 
175. as to residence in England. These were temp? 
acts. At length by 57 Geo. 8. c. 99. “to consolidate 
amend the laws relating to spiritual persons holding 
and for enforcing the residence of spiritual persons 0” 
benefices, and for the support of stipendiary curates in 
land,” all former acts as to residence from 21 Hen. 8. © 
to 43 Geo. 3. c. 84. and also several acts as to curatess 
repealed, and new regulations introduced of a very detal 
and apparently complex nature; by this act bishops 
empowered to grant licences for non-residence in 
illness, &c, 

Chaplains to his majesty, to peers of the realm and Pi 
holding certain offices and dignities, are exempted 
penalties of non-residence. Archbishops and bishops 
also exempted from such penalties. m 

Independent of the statutes, the bishop in his court ng 
compel the residence of all the clergy who have the © 

his diocese. 3 Burn's Keel. Lam 








































54 Geo. 3, c. 54 
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idence in Ireland is now regulated P 


dence on their bishopric ; and the king may issue a 
to enforce their attendance, and compel 

seizing their temporalities; as King Henry III. 
Bishop of Hereford. 2 Inst. 625. 

See further Churches, Clergy, Parson. 

RESIDUARY LEGATEE. Is he to whom the 
of the estate is left by will. See Executor, Legacy. 

RESIGNATION, resignatio.] The yielding "1 
into the hands of the ordinary, called by the canonis pig 
iation; and though it is all one in nature with | 
surrender, yet it is, by use, restrained to. yield 
spiritual living to the bishop; as surrender is the 
of temporal land into the hands of the lord. And e 
tion may now be made into the hands of the king ® 
the diocesan, because he has supremam authoritatem. has 
ticam, as the pope had in ancient times; thou sh be iy 10 



















adjudged that a resignation ought to be mat e 
bishop of the diocese, and not to the king, becaus’ g 
is not bound to give notice of the resignation tO 








RES 


as the ordinary is; nor can the king make a collation him- 
Eiithout presenting to the bishop. Plomd. 498 ; Roll. Abr. 


Every parson who resigns a benefice must make the resig- 
Ration to his superiors as an incumbent to the bishop, a 
atop to the archbishop, and an archbishop to the king, as 
ie ipe ordinary ; a donative is to be resigned to the patron, 
i ie ordinary, for in that case the clerk received his living 
immediately from the patron. 1 Rep. 137. 
wit, Common benefice is to be resigned to the ordinary, by 
Fey mission and institution the clerk first came into the 
ie rch; and the resignation must be made to that ordinary 
$ o hath power of institution; in whose discretion it is either 

accept or refuse the resignation; as the law hath de- 


fired im the proper person to whom it ought to be made, 
te ath likewise empowered him to judge thereof. Cro. Jac, 
+ 198, 


bish he instrument of resignation is to be directed to the 
ae à and when the bishop hath accepted of it the resig- 
it 10" is good to make void the church and not before, unless 
hes where there is no cure, when it is good without the 
: pance of the bishop. A resignation may be made before 
ke ic notary, but without the bishop's acceptation it doth 
Toh, make the church void; the notary can only attest the 
6 mii in order to its being presented, &c. Cro. Jac. 
efore acceptance of the resignation by the bishop, no 
entation can be had to the church; but, as soon as the 
reg ounce is made, the patron may present to the benefice 
Mgned ; and when the clerk is instituted, the church is full 
See all men in case of a common person; though, before 
ction, such incumbent may make the church void again 
Y tesignation, Count. Pars. Comp. 106, 


it p 

reanee™s to be clear that the bishop may refuse to accept 
Wheg Station upon a sufficient cause for his refusal; but 
teal he can, merely at his will and pleasure, refuse to 


jude’ & resignation without any cause, and who shall finall: 
nat’ {oF the sufficiency of EPTO P 
the SA N e aoon se Saar PN la 
he Bishop oj London v. Efytche, the Court ol 
Ge held that the ordinary. could not sal a 
Fa to a rectory to which he was presented, because he had 
eae general bond to resign upon the request of his patron. 
of 72,487. But this judgment was reversed in the House 
mayo and the judges in general declined in that ease to 
4 ethe i: a 4 esig- 
ans one 1 EERO Ere eer 
Show sufficient cause; and another observed, that if 
mould not be compelled, he might prevent any incumbent 
Dish eeeePting an Irish bishopric, as no one can accept such 
Bur PN till he has resigned all his benefices in England. 
be cord Thurlow seemed to be of opinion that he could not 
noap pelled, particularly by mandamus, from which there is 
Sing Ral on writ of error. 1 Comm. c. 11. p. 393, inn. See 
Dut Pattonage is not to be granted over by the incumbent, 
reed be resigned; and resignations are to be absolute, 
to conditional ; for it is against the nature ofa resignation 

If ano ational, being a judicial act, 3 Nels, Abr, 157. 
any A Meumbent corruptly resign his benefice, or take 
the value o eè" resigning the same, he shall forfeit double 
mentee to hold the ving’ SY Eln aa A 8, Dutta man 

jih i i PREIA SI 
N may himsele by bond to resign, and it is not unlawful, 
bliged e on good and valuable reasons; as, where he is 
resign if he take a second benefice, or if he be 
request; by the space of so many months, or to resign 
When nee a the patron shall present his son or kinsman, 
lac. 249 Sill be of age capable to take the living, &c. Cro. 
igh bonds for resignation of benefices have 
ig 


dy ee 274. Thou 
"agement in Chancery; for on such bonds, gene- 
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rally, the incumbent is relieved, and not obliged to resign. 
1 Roll. Abr. 443. On a debt upon bond to resign a bene~ 
fice, the court would not let the defendant's counsel argue 
the validity of the bond, these bonds having been so often 
established even in a court of equity. 1 Strange, 227. But 
such a bond will not be allowed, where money has been paid 
on it, Ibid. 534. 

Now, by the 9 Geo. 4. c. 94. bonds or agreements to resign 
a benefice are under certain restrictions valid. See further, 
Simony. 

The Court of K. B. determined that a bond given by a 
schoolmaster of an ancient public school, who had a freehold 
in his office, to resign at the request of his patron, was good 
at law: but equity will restrain any improper use of it by 
the patron, 1 Hast, 391. On error brought in this case in 
the exchequer chamber, that court thought it did not appear 
that it was a freehold office, and therefore affirmed the 
judgment without giving any opinion on the principal point. 
3 Bos, § Pul. 231. See Simony. 

A parson’s refusal to pay his tenth, it is said, is a resigna- 
tion, for which he may be deprived. Omwen, 5. And where 
resignation is actually made te ecclesid, it extends to all the 
lands and possessions of the church, Cro. Jaa 

The usual words of a resignation are renuncio, cedo, di- 
mitto, and resigno; and the word resigno is not a proper 
term alone, 2 Roll. 350. 

As to resignation of fees in the Scotch law, see Procura- 
tory of Resignation. 

As to resignation of temporal offices.—Declaringat an 
assembly of the corporation, that he would hold the place of 
alderman no longer, is a good resignation, especially since 
the corporation accepted it, and chose another in his place ; 
but, till such election, he had power to waive his resignation, 
but not afterwards. 2 Salk, 433. 

A burgess of a corporation, came to the mayor, and de- 
sired the mayor to remove and dismiss him from the place 
of burgess, On return of this, a mandamus was denied to 
restore him; for having resigned voluntarily, he is estopped 
to say, that the mayor had no power to remove him; and 
the case being sent to Hale, Ch. B., he agreed, and said, 
that a corporation, as such, have power to take such resigna- 
tion. Sid. 14, 

But giving consent to be removed, does not amount to a 
resignation, A man may resign an office by parol, Holt's 
Rep. 450. 

parion by a common-council-man need not be by 
deed, Lutw. 405. 

Where an alderman is a justice of peace for life, by force 
of the patent of the king, who created the corporation, he can- 
not resign his office of justice of the peace, because he cannot 
resign it but to a superior; per Coke, Ch. J.; Roll. Rep. 135, 
pl. 19. 

So, if a man can have no title to the profits of an office, 
without the admission or confirmation of a superior, there 
the resignation of that office must be to him. 3 Nels. Abr. 
158. See Corporation, Mandamus, Quo Warranto. 

RESORT, resortum.] The authority or jurisdiction of 


a court, Spelm. 
Dernier Resort, the last refuge. The House of Lords is 


the dernier resort in cases of appeal. 

RESPECTU COMPUTI VICECOMITIS HABENDO, 
was a writ for respiting a sheriff's account, directed to the 
treasurer and barons of the Exchequer. Reg. Orig. 139. 
See Shei il 

RESPITE, respectus.] A delay, forbearance, or continu- 
ation of time. Glanvil, lib. 12. c. 9. See Execution of Cri- 
minals. 

Rusprre or Homace, respectus homagii.] The forbear- 
ance or delay of homage, which ought to be performed by 
tenants holding by homage, &c, It was most frequently in 
use for such as held by knight's-service, and in capite, who 

3T2 








» 63. 




















———-- - A 


RESTITUTION. 


formerly paid into the Exchequer, every fifth term, some 
small sum of money to be respited their homage: but this 
charge being incident to and arising from knight’s-service, 
it is taken away by 12 Car. 2. c. 24. See Homage, Tenures. 
Respire or Jury. See Jury, Nisi Prius, Trial. 
RESPONDEAS, or RESPONDEAT OUSTER, answer, 


or let him answer over.] If a demurrer is joined on a plea to 


the jurisdiction, person, or writ, &c. and it be adjudged | 


against the defendant, judgment is given that he shall answer 
over. See further, Demurrer, Judgment. 

RESPONDEAT SUPERIOR, let the superior answer.) 
If sheriffs of London are insufficient, the mayor and com- 
monalty must answer for them: and per insufficience del bailiff 
dun liberty, respondeat dominus libertatis. 4 Inst. 114; 44 
Edw. 3. cap. 13. 

Ifa coroner of a county is insufficient, the county, as his 
superior, shall answer for him. Wood's Inst. 83. 

A gaoler constitutes another under him, and he permits an 
escape, if he be not sufficient respondeat superior; and su- 

erior officers must answer for their deputies in civil actions, 
if they are insufficient to answer damages. Doct. § Stud, c. 
24, See Deputy, Officer. 

RESPONDE BOOK, in Exchequer. A book kept by 
the directors of Chancery, in Scotland, in which are kept the 
accounts of all non-entry and relief duties, payable by heirs, 
who take precepts from Chancery. Bell's Scotch Dict. 

RESPONDENTIA. See Bottomry, Insurance, IV. 

RESPONSALIS, qui responsum defert.) He who appears 
and answers for roe in court at a day assigned. Glan. 
lib, 12. c. 1. Fleta makes a difference between responsalem, 
atturnatum, and essoniatorem; he says that responsalis was 
for the tenant, not only to excuse his absence, but to signify 
what trial he meant to undergo, the combat or the country. 
Fleta, lib. 6. c. 21. 

This word is made use of in the canon law for a proctor. 

RESTITUTION, restitutio.] The restoring any thing 
unjustly taken from another. It signifies also the putting 
him in possession of lands or tenements, who bad been un- 
lawfully disseised of them. Cromp. Just, 144, And resti- 
tution is a writ, which lies where judgment is reversed, to 
restore and make good to the defendant what he hath lost. 
The court which reverses the judgment gives, on reversal, a 
judgment for restitution ; whereon a scire facias quare restitu- 
tionem habere non debet, reciting the reversal of the judgment, 
and the writ of execution, &c. must issue forth. But the 
law doth often restore the possession to one without a writ 
of restitution, i. e. by writ of habere facias possessionem, fc. 
in the common proceeding of justice on a trial at law. 2 Lill. 
Abr. 472, 3. See Execution. 

There is a restitution of the possession of lands in cases of 
forcible entry; a restitution of lands to an heir, on his an- 
cestor’s being attainted of treason or felony; and restitution 
of stolen goods, &e. 

A writ of restitution is not properly to be granted but 
where the party cannot be restored by the ordinary course 
of law; and the nature of it is to restore the party to the 
possession of a freehold, or other matter of profit, from 
which he is illegally removed; and it extends to restitution 
on mandamus to any public office. 2 Lill. 472, 473. 

Where a judgment for land is reversed in B. R. by writ of 
error, the court may grant a writ of restitution, to the 
sheriff to put the party in possession of the lands recovered 
from him by the erroneous judgment; though there ought to 
be no restitution granted of the possession of lands, where it 
cannot be gonned on some matter of record appearing to 
the court. Hil. 22 Car. And persons who are to restore, 
are to be parties to the record; or they must be made so by 
special scire facias. Cro. Car. 328; 2 Salk. 587. 

If a lease is taken in execution-on a fi. fa. and sold by the 
sheriff, and afterwards the judgment is reversed ; the restitu- 
tion must be of the money for which it was sold, not the 
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term. Cro. Jac. 246; Moor, 788. But where a sheriff € 
tended goods and lands on an elegit, and returned that he 
took a lease for years, which he sold and delivered to th 
plaintiff, as bona et catalla of the defendant, for the debt, and 
afterwards the judgment was reversed for error; it Was 
adjudged, that the party shall be restored to the lease, be 
cause the elegit gave the sheriff no authority to sell the term 
therefore a writ of restitution was awarded. Yel. 179 
And there has been in this case a distinction made between 
compulsatory and voluntary acts done in execution of justices 
where the sheriff is commanded by the writ to sell the 
goods, and where he is not, when the goods are to be re- 
stored, &e. 8 Rep. 96. i 
If a plaintiff hath execution, and the money is levied and 
paid, and afterwards the judgment is reversed, there the 
party shall have restitution without a scire facias, for 
appears on the record what the party hath lost’and paid, 
| if the money was only levied, and not paid, then there must 
be a scire facias suggesting the sum levied, &e. And where 
the judgment is set aside after execution for an irregularity 
there needs no scire facias for restitution, but an attachment 
of contempt, if, on the rule for restitution, the money is not 
restored. 2 Salk. 588. 
In a scire facias quare restitutionem, &c. the defendant 
pleaded payment of the money mentioned in the scire facias, 
and it was held to be no plea. Cro. Car, 328, But now 
payment is a good plea to a scire facias by the 4 & 5 Anti 
€. 16. § 12; 8 Lill. Abr. 479. 
Upon a writ of vi laicd removendd a parson was put out © 
possession; and on a suggestion thereof, and affidavit mad 
restitution was ordered, Cro. Eliz. 465. 

The justice of peace, before whom an indictment for fore! 
ble entry is found, must give the party restitution of MS 
lands, &e. who was put out of possession by force. 
c.9. But where one is indicted for a forcible entry, 
party indicted traverses the indictment, there cannot 
restitution before trial and a verdict, and judgment given 
the party, though the indictment be erroneous; it being 
late to move to quash the indictment after the travel 
which puts the matter on trial, 2 Lill, 473, 474 
Forcible Entry, I1. E 
A person being attainted of treason, &c. he or his be 
may be restored to his lands, &c. by the king's charte 

ardon; and the heir, by petition of right, may be rest 
if the ancestor is executed; but restitution of blood must” 
by act of parliament; and restitutions by parliament s 
some of blood only, some of blood, honour, inheritances ig 
The king may restore the party, or his heirs, to his N 
and the blood as to all issue begotten after the 
3 Inst. 240; Co. Litt. 8, 891. See Attainder, Forfeiture 9 

By the common law there was no restitution of re . 
upon an indictment, it being considered as at the suit 
king only; and therefore the party was enforced to bring 
appeal of robbery, in order to have his goods again. 3 
242. But it being considered, that the party prosecl 
the offender by indictment deserves to the full as ™ 
encouragement as he who prosecuted by appeal; the St% 
21 Hen. 8. c. 11. gave restitution to a party robbed 0 
goods, or the value of them out of the offender's goods. și 
statute is now repealed, and by the 7 & 8 Geo. 4. ¢. 29 
itis enacted, that if any person guilty of any felony exf 
demeanor (mentioned in the previous part of the ti ma 
stealing, taking, obtaining, or conserting, or knowingly 
ceiving any chattel, money, valuable security, or otl 
perty, shall be indicted for such offence by or on the l 
of the owner, or his executor or administrator, and oto he 
thereof, in such case the property shall be restor' 
owner or his representative; and the court shall have 
to award writs of restitution for the said property, OF app 
restitution thereof in a summary way. But if it shall aPh ny. 
before any award or order made, that any valuable 
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shall have been bond fide paid, or discharged by some per- 
Son or body corporate liable to the payment thereof, or 
(being a negotiable instrument) shall have been bond fide 
imn or received by transfer or delivery, for a just and 
‘aluable consideration, without any notice or reasonable 
cause to suspect that the same had, by any felony or misde- 
Meanor, been stolen, taken, obtained, or converted as afore- 
» in such case the court shall not award or order the 
Testitution of such security, 
9 This exception was not contained in the 21 Hen. 8. e. 11; 
fulich moreover only extended to a felonious and not a 
‘audulent taking of goods. See 5 T. R. 175; where it was 
Id under the old statute, that if the owner of goods lost 
ARA a fraud, and not by a felony, and afterwards con- 
an the offender, he was not entitled to restitution; or to 
Tact them, against a person (as a pawnbroker) who had 
Ty acquired a new right of property in them, 
or le necessity of prosecuting and convicting the felon, in 
that, to have restitution, is only when the property is 
P. gea by some intermediate act. See Kel. 42; 2 Hank. 
Cre, 28. s, 40, 
formerly upon appeals, so now upon indictments of 
Y, the writ of restitution shall reach the goods so 
te’ èn; notwithstanding the property of them is endeavoured 
Ana uered by sale in market overt. 1 Hal. P. C. 543. 
you ythough this may seem somewhat hard upon the buyer, 
nm rule of law is, that spoliatus debet, ante omnia, resti- 
tines pecially when he has used all the diligence in his 
to thi to convict the felon, And, since the case is reduced 
SO hard necessity, that either the owner or the buyer 
done Suffer, the law prefers the right of the owner, who has 
nishma meritorious act by pursuing a felon to condign pu- 
Teper’ to the right of the buyer, whose merit is only 
Bee 9 a that he has been guilty ‘of no unfair transaction, 
ieee 714; 3 Inst, 242; & Rep. 109. f 
Mi tution, however, can only be had from the person in 
iction ion of the goods at the time of or after the felon’s con- 
cated yje ore the owner of goods stolen, who has prose- 
Ke e thief to conviction, cannot recover the value of his 
in fom a person who has purchased them, and sold them 
750,’ ‘Yen with notice of the theft, before conviction, 2 7. R. 
ods Ut the plaintiff has a right to the restitution of the 
images. Specie, and perhaps would be entitled to recover 
ode 'S in trover against any person who is fixed with the 
hi after conviction, and refuses to deliver them; for then 
Kogon, C are converted to the prejudice of the owner, Per 
Court pots to the 7 & 8 Geo, 4. c. 29, which allows the 


ah conviction of a felon, to order (without any writ, 
Yeargy wee of the suing out of which has occurred for 300 
8) i 





arcen: 
Stolen, 








Ingo @ immediate restitution of such goods as are brought 
Without to be made to the several prosecutors. 
y 
to fpeacen 
ne 
ta them, unless a new property be fairly acquired 
ed, 5 
[bbe Gr (formerly were allowed his clergy), the party 
Hid and 
man lies ni 
tion qP and healed 
Compound Afu, if it be done with intention to smother or 
A hefi as he larceny; it then becoming the heinous offence 
a Where: Sed vide Comm, c. 27, p. 963. 
Te Silver, gpa 0t took gold from his master, and changed it 
en, gc" the master had restitution of the silver by the 21 


4, 5G 115 Cro. Eliz, 661, pl. 9. 

& ana, cattle and sold them at Coventry, in an open mar- 
entry, aneaiately he was apprehended by the sheriff of 

>and they seized the money; and afterward the thief 
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was arraigned and hanged at the suit of the owner of the 
cattle: and, by the court, the party shall have restitution of 
the money, notwithstanding the words of the 21 Hen. 8. c. 11. 
the goods stolen, &e. Noy, 128. 

‘A bank-note of 50/, was stolen from Golightly by one Fer- 
guson, He was apprehended, and several articles of silver 
plate, a bank-note of 50l., and ten guineas in gold, which were 
found upon him, were produced at the trial, and placed in the 
custody of Reynolds, clerk of the arraigns, Golightly gave 
evidence against Ferguson at the Old Bailey and he was con- 
victed of stealing the 50/. note. The owner demanded resti- 
tution from Reynolds of the goods found upon Ferguson; but 
as they were not the identical goods which Golightly had 
lost, Reynolds refused to restore them. But on trover being 
brought in B. R. they were ordered to be restored, they being 
the produce of the 50/. bank-note. Lofft, 90 

See further, tit. Market; and the 1 Jac. 1. 
noticed, by which the sale of goods, wrongfully 
pawnbrober within London or two miles thereof, shall not alter 
the property. See also 86 Geo, 3. c, 87. § 10. and tit. Pawn- 
brokers, as to goods illegally pawned. As to stolen horses, 
see tit. Horses; and $1 Eliz, c. 12, whereby the owner may, 
within six months, on paying the buyer what he actually paid, 
recover his horse without prosecution. 

Re-restirution takes place when there hath been a writ 
of restitution before granted: and restitution is generally 
matter of duty; but re-restitution is matter of grace. 
Raym. 35. 

A writ of re-restitution may be granted on motion, if the 
court see cause to grant it, And on quashing an indictment 
of forcible entry, the court of B. R. may grant a writ of 
re-restitution, &e. 2 Lill. Abr. 474. See Forcible Entry, II. 

Restrrutions extract an Eccresia, A writ to restore a 
man to the church, which he had recovered for his sanctuary, 
being suspected of felony, Reg. Orig. 69. 

Resrirutions Temrorarum, A writ directed to the she- 
riff, to restore the temporalities of a bishopric to the bishop 
elected and confirmed. F. N. B. 169; 1 Roll. Abr. 880, 

Restitution ov Minons. In the Scotch law, a restoring 
them to rights lost by deeds executed during their minority. 
See Quadriennium Utile. 

RESULTING USE, Whenever the use limited by a deed 
expires, or cannot vest, it returns back to him who raised it, 
after such expiration, or during such impossibility, and is 
styled a resulting use. As, if a man makes a feoflinent to the 
use of his intended wife for life, with remainder to the use of 
the first-born son in tail: here, till he marries, the use results 
ck to himself; after marriage, it is executed in the wife for 
and if she dies without issue, the whole results back to 
him in fee. Bacon of Uses, 350; 1 Rep. 120. See Uses. 

RESUMMONS, resummonitio.] A second summons or 
calling a man to answer an action, where the first summons is 
defeated by any occasion; and when, by death, &e, of the 
judges, they do not come on the day to which they were con- 
tinued for trial of causes, such causes may be revived or 
recontinued by resummons. ‘There was also a writ of resum- 
mons, which ‘issued after parol demurrer. See Parol De- 
murrer, Re-altachment. 

RESUMPTION reruns] Is particularly used for taking 
again into the king's hands such lands or tenements, &c. as on 
fi suggestion he had granted by letters-patent to any man, 
Broke, 298. Itis said that the king cannot grant a preroga- 
tive of power so but that he may resume it; otherwise it is of 
a grant of an interest. Skinner's Rep. Many acts have 
been heretofore passed for resuming improvident grants of 
the crown. See Grant of the King. 

RETAINER, from the Latin retinere.) Signifies, in a 
legal sense, a servant, but not menial or familiar, that is, not 
continually dwelling in the house of his master, but only 
wearing his livery, and attending sometimes upon special 
| occasions, This livery was wont to consist of hats, (or hoods, 
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badges, or other suits of one garment by the year; and was 
many times given by great men, on design of maintenance and 
quarrels; and was therefore justly forbidden by several sta- 
tutes; as by the 1 Rich. 2. c. 7. on pain of imprisonment and 
forfeiture to the King; and again, by the 16 Rich. 2. c. 4; 
20 Rich. 2. c. 1; 1 Hen. 4. c. 7, by which the offender should 
make ransom at the king’s will; and any knight or esquire 
thereby duly attainted should lose his livery, and forfeit his 
fee for ever, &c.: which statutes were further confirmed and 
explained by the 2 Hen. 4. c. 21; 7 Hen. 4. c. 3; 8 Hen. 6. 
c, 4, Yet this offence was so deeply rooted, that Edward the 
Fourth was necessitated to confirm the former statutes, and 
further to extend their meaning; as appears by the 8 Edm. 4. 
¢. 2. adding a special penalty of five pounds on every man 
who gave such ken and as much on every one so retained, 
either by writing, oath, or promise, for every month. 

These were by the feudists called affidati, sic enim dicuntur 
qui in alicujus fidem et tutelam recepti sunt. And as our re- 
tainers were thus forbidden, so were those affidats in other 
countries. But most of the above-mentioned statutes were 
repealed by 3 Car. 1. c. 1. Cowell, And the provisions of 
these obsolete and expired laws are rendered useless by the 
alteration of manners, See further, Maintenance. 

Reratwer or pests. By an executor or administrator, 
see Executor, V. 6. 

Rerarnixc Fre, merces retinens.] The first fee given to 
any serjeant or counsellor at law; whereby to make him sure 
that he shall not be on the contrary part. 

RETALIATION. See Lex Talionis. 

RETENEMENTUM. Is a word used for detaining, 
withholding, or keeping back. And sine ullo retenemento was 
an usual expression in old deeds and conveyances of lands. 
Cowell. 

RETENTION. The right of withholding a debt, or re- 
taining property until a debt due to the person claiming the 
right of retention shall be paid. See Lien. 

RETINENTIA. A retinue, or persons retained to a prince 

- or nobleman, Pat. 14 Rich. 2. 
RETORNO HABENDO. See Returno habendo, Re- 
levin, 

57 RETOUR, in Scotch law. This name is given to an 
extract from the chancery of the service of an heir to his an- 
cestor. The brief of inquest, after the jury have pronounced 
their sentence, is retourable to the chancery whence it issued ; 
and it is the duty of the judge to whom it is directed to 
return it; nor is the service complete till this is done. The 
extract or copy from chancery is what is termed the retour. 
Bell's Scotch Dict. 

RETOURED DUTY. Is the valuation, both new and 
old, of lands, expressed in the retour to the chancery, when 
any is returned, or served heir. Scotch Dict. 

RETRACTUS AQUA. The ebb or return of a tide. 
Plac. 30. Edw. 1. 

RETRACTUS FEUDALIS, in Scotch law. A power 
anciently claimed by the superior of an estate to pay off a 
debt adjudged, and to take a conveyance of the estate. Bell's 
Scotch Dict. 

RETRAXIT, he hath withdrawn.) Is when a plaintiff 
cometh in person in court where his action is brought, and 
saith he will not proceed in it; and this is a bar to that action 
forever. It is so called, because it was the emphatical word 
in the Latin entry. See Tidd's Pract. and tit. Nonsuit, Nolle 
Prosequi. 

A retraxit must be always in person ; if it is by attorney, it 
is error. 8 Rep. 58.; 3 Salk. 245. 

A retraxit is a bar to any action of equal nature, brought 
for the same cause or duty; but a nonsuit is not. 1 Jnst. 208. 
See Wils. 90. 

Ifa plaintiff says he will not appear, this is not a retraxit, 
put a nonsuit: but if the plaintiff says he will not sue, it is a 
retraxit. Danv. Abr. 471. And retraxit is always on the 
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par of the plaintiff or demandant; and it cannot be befor 
claration, for before the declaration it is only a no 
3 Leon. 47; 2 Lill. Abr. 476. 
_ Ifa plaintiff enter a retraxit against one joint-tre 
is a release to the other, Cro. Eliz. 762, Sed qu.? For ifa 
retraxit were entered as to one appellee in appeal of mur 
the suit might be continued against the rest; because 
appellant was to have a several execution against every one of 
them. H. P. C. 190. In a prohibition by three, a re 
of one shall not bar the other two plaintiffs, Moor, 4094 
Nels. Abr. 165. A retraxit in its operation is mostly si i 
to a Nolle prosequi, entered to the whole cause of action. 
that title. 

RETTE, Fr.) A charge or ace ion, Stat. West, 1 
paba): Co, Litt. 173 b. and n. 

ETURN, returna, or retorna, from the Fr. retour, 
redditio, recursus.) Hath many applications in law; bt 
most commonly used for the return of writs, which is the 
certificate of the sheriff made to the court, of what he h 
done touching the execution of any writ directed to him; 
where a writ is executed, or the defendant cannot be fow 
&c. then this matter is indorsed on the back of the writ 
the officer, and delivered into the court whence the 
issued, at the day of the return thereof, in order to be 
Stat. West. 2. 13 Edw. 1. c. 89, 2 Lill. Abr. 476. 
Sheriff, Writ. (7 

‘The name of the sheriff must always be to return of writs 
otherwise it doth not appear how they came into court: 1 
writ be returned by a person to who not directed, 
return is not good, it being the same as if there was no ` 
on it. And after a return is filed, it cannot be amended; b 
before it may. Cro. Eliz. $10. 

If the shi doth not make a return of a writ, the c0 
will amerce him: so, if he makes an insufficient return} 


if he makes a false return, the oak grieved may have 
‘ood's 


action on the case against him. Inst. 71. ry 

If a sheriff returned a vouchee summoned, where in truth 
was dead, and there was no such person ; or ina preecipe 
reddat that the tenant was dead, &c. there might be an avern 
against such returns, by the 14 Edw. 3. c, 18, Jenks 
121, 122. 

Some returns are a kind of declaration of an accusations 
the return of a rescous, and the like; and these must be 
tain and perfect, or they will be ill, 11 Rep. 40; Plow. 
117; Keil. 65. 

Writs to do things in franchises are directed to and 
turned by the sheriff, to whom bailiffs make their ret” 
and an action will lie against a sheriff who takes the re! 
of one who 4s noibailfy and against him who makes it? 
likewise against the bailiff of a franchise for negli 
execution, &e. 7 Edw. 4.14; 12 Edw. 4,15; Moor, & 

There is also a return of juries by sheriffs; and ret 
commissions by commissioners, &c. See the several 
priate titles, 

Retvrn-pays. Certain days in term for the return of 
See Essoin Day of the Term, Terms. 

Rervaxo Hanzxpo. A writ which lies where cattle 
distrained and replevied, and the person who took the 16 dy 
justifies the taking, and proves it lawful ; on which the 
are to be returned to him, 

This writ also lieth when the plaint in replevi 
by recordari into the King’s Bench or Common 
whose cattle are distrained makes default, and doth not 
secute his suit. F. N. B. 74. See Replevin. vith 

RETURNUM AVERIORUM. A judicial writ, the same 
Returno habendo. Reg. Judie. 4. : 

Rervanvat Innerzecianie. A writ judicial, dire? 
the sheriff for the final restitution or return of ea 
owner when unjustly taken or distrained and so foun 
dict; and it is granted after a nons d 
Reg. Judic. 27. See Replevin. 
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REVE, or Greeve, from the Saxon word grefa, præ- 
fectus. Lambard’'s explication of Saxon words, verb, Pra- 
tus.] The bailiff of a franchise or manor, especially in the 
-estern part of England: hence shire-reve for sheriff, See 
chen, 43, 

An officer in parishes within forests who marks the com- 
Monable cattle, 


REVELACH, rebellion, from revellare, to rebel. Gale. 


sday, tit, Cestresci 
REVELAND, terra Regis. 





A Hee terra fuit tempore Ed- 
he Regis Tainland, sed postea conversa est in Hoved 
t item dicant legati Regis, quod ipsa terra et census qui inde 
exit, furtim aufertur à Rege. Domesd. Herefordse. 
e land here said to have been Thaneland, T. E. R. and 
Y converted into Reveland, seems to have been such land 
= ‘aving reverted to the king after the death of his Thane, 
‘ba had it for life, was not since granted out to any by the 
Mg, but rested in charge on the account of the reve or bailiff 
the manor; who (as it seemeth) being in this lordship of 
the vere like the reeve in Chaucer, a false brother, concealed 
eet from the auditor, and kept the profit of it, till the 
eyors, who are here called legati Regis, discovered this 
Sehood, and presented to the king that furtim aufertur à 


Rage, 
by Si 








Sports of dancing, masking, &c. formerly 

’ courts, the inns of court, and noblemen’s 

'S, commonly performed by night; there was an officer 

er and supervise them, who was entitled Master of the 

E Cowell, 

ae VENUE, Tr) Pro erly the yearly rent which ac- 

aerate SOY man from his lands and possessions, and is ge- 

HY, used for the revenues or profits of the crown. 

of the othe wishes to be informed of the fiscal prerogatives 

i King, or such as regard his revenue, which the British 
T in the royal person, in order to sup- 





tution hath vestes 

Sitio di; 
pics ly and learnedly treated of by Blackstone, in the 8th 

titles tof the first volume of his Commentaries. And see 
Reve Tazos, 

for ere RSAL or JUDGMENT. 

a he and when on the return of a writ of error it ap- 

k at the judgment is erroneous, then the court give 

mul 


Ment quod judicium revocetur, adnulletur et penitus pro 
abeatur, 


in ge € Idest 


Is the making it void 


2 Lill, Abr. 481. 
in senior est judge of the court, or in his absence the next 
Ni ty, always pronounces the reversal of an erroneous 
Merly jg CPenly in court, on the prayer of the party. For- 
fect, | Was the course to pronounce it in French, to this 
Con eid les errors avandit, et auter errors manifest en le re- 
Mage noy Figment reverse, §e. Trin, 22 Car, B.R. The 
everson. only says “ Judgment affirmed” or “ Judgment 
ot aia the case happens. 
ke thata judgment may be pronounced conditionally, 
it of tthe judgment is reversed if the defendant in the 
apoi error doth not show good cause to the SAUS at an 
be thin’ s, and this is called a revocetur nisi; and if no 
2 pi Shown, it stands reversed without further mo- 
By o Zill. Abr, 482 
te of limitations, 21 Jac. 1. ¢. 16. § 4. where 





Y the statu 


t Be is given for a plaintiff, and reversed by writ of 
if Judgment for a plaintiff be arrested, or if a de- 


ignity and maintain his power, will find them very | 
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fendant in an action by original be outlawed, and the out- 
lawry reversed, the plaintiff may commence a new action 
within twelve months after such reversal or arrest of judg- 
ment, or reversal of outlawry, though it be beyond the time 
of limitation directed by the ‘statutes. See Limitation of Ac- 
tions. 

See further, Attainder, Error, Judgment, III. 

REVERSER. Scotchlaw. A reversioner. See Reversion. 

REVERSION, reversio, from revertor.] A returning again. 
1 Inst. 142. 

A reversion hath two significations; the one is an estate 
left, which continues during a particular estate in being ; and 
the other is the returning of the Jand after the particular es- 
tate is ended, It is said to be an interest in the land when 
the possession shall fall, and so it is commonly taken; or it 
is when the estate which was parted with for a time, ceaseth 
and is determined in the persons of the alienees or grantees, 
&c, and returns to the grantor or donor, or their heirs, from 
whence derived. Plowd. 160; Inst. 142. 

But the usual definition of a reversion is, that it is the re- 
sidue of an estate left in the grantor after a particular estate 
granted away, continuing in him who granted the particular 
estate ; and where the particular estate is derived out of his 
estate. Also a reversion takes place after a remainder, where 
a person makes a disposition of a less estate than that 
whereof he was seised at the time of making thereof. 1 Jnst. 
22, 142; Wood's Inst. 151. 

‘The difference between a reversion and a remainder is, that 
a remainder is general, and may be to any man, except to 
him who granteth the land, for term of life or otherwise ; 
and a reversion is to himself from whom the conveyances of 
the land proceeded, and is commonly perpetual, Xe. Re- 
mainder is an estate, appointed over at the same time; but 
the reversion is not always at the same time appointed over. 
See Remainder. 

Blackstone, with his usual accuracy and perspicuity, shortly 
defines a reversion thus: “ The residue of an estate left in 
the grantor, to commence in possession after the determination 
of some particular estate granted out by him.” Coke de- 
scribes a reversion to be the returning of land to the grantor 
or his heirs, after the grant is over; as if there be a gift in 
tail, the reversion of the fee is, without any special reserva- 
tion, vested in the donor by act of law; and so also the re- 
version, after an estate for life, years, or at will, continues in 
the lessor; for the fee-simple of all lands must abide some- 
where; and if he who was before possessed of the whole, 
carves out of it any smaller estate, and grants it away, what- 
ever is not so granted remains in him. 

A reversion is never, therefore, created by deed or writing, 
but arises from construction of law; a remainder can never 
be limited, unless by either deed or devise. But both are 
equally transferable, when actually vested, being both estates 
in presenti, though taking effect in futuro. 2 Comm. c. 11. 
cites 1 Just. 22, 142. 

The doctrine of reversions is plainly derived from the 
feudal constitution; for when a feud was granted to a man 
for life, or to him and his issue male, rendering either rent 
or other services, then on his death, or the failure of issue 
male, the feud was determined and resulted back to the lord 
or proprietor, to be again disposed of at his pleasure; and 
hence the usual incidents to reversions are said to be fealty 
and rent, When no rent is reserved on the particular estate, 
fealty, however, results of course, as an incident quite inse- 
parable, and may be demanded as a badge of tenure or ac- 
knowledgment of superiority, being frequently the only evi- 
dence that the lands are holden at all. Where rent is re- 
served, it is also incident, though not inseparably so, to the 
reversion. 1 Jnst. 143. The rent may be granted away, re- 
serving the reversion; and the reversion may be granted 
away, reserving the rent by special words; but by a general 
grant of the reversion, the rent will pass with it as incident 
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thereunto; though by the grant of the rent generally, the 
reversion will not pass. The incident passes by the grant of 
the principal, but not è converso. 1 Inst. 151, 152. 

These incidental rights of the reversioner, and the respec- | 
tive modes of descent, in which remainders very frequently | 
differ from reversions, have occasioned the law to be careful 
in distinguishing the one from the other, however inaccurately 
the parties themselves may describe them; for if one, seised 
of a paternal estate in fee, makes a lease for life, with re- 
mainder to himself and his heirs, this is properly a mere re- 
version, to which rent and fealty shall be incident, and which 
shall only descend to the heirs of his father's blood, and not 
to his heirs general, as a remainder limited to him by a third 
person would have done ; for it is the old estate, which was 
originally in him, and never yet was out of him. But see 
now tit, Descent. And so likewise, if a man grants a lease 
for life to A., reserving rent, with reversion to B. and his 
heirs, B. hath a remainder descendible to his heirs general, 
and not a reversion to which the rent is incident; but the 
grantor shall be entitled to the rent during the continuance 
of A.'s estate. 2 Comm. c. 11. cites Cro. Eliz. 821; 3 Lev. 
407 ; 1 And. 23. 

When the particular estate determines, then the reversion 
comes into possession, and before it is separated from it; for 
he who hath the possession cannot have the reversion, be- 
cause, by uniting them, the one is drowned in the other. 
2 Lil. Abr. 484. See Merger. 

The reversion of land when it falls, is the land itself; and 
the possession of the tenant preserves the reversion of the 





lands, with the rents, &c. in the donor or lessor. 1 Jnst. 824. 
A reversion of an estate of inheritance may be granted by 
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grant of lands a reversion will pass; though by the grant of 
a reversion, land in possession will not pass. 6 Rep. 36; 
5 Rep. 124; 10 Rep. 107. 

If one have a reversion in fee, expectant on a lease for 
years, he may make a bargain and sale of his reversion for 
one year, and then make a release to the bargainee in fee, by 
which the reversion in fee will pass to the bargainee. 2 Lil. 
Abr. 483, And a reversioner may covenant to stand seised 
of a reversion to uses, &e. 11 Rep. 46. 

Likewise a reversion may be devised by will; and a tes- 
tator being seised in fee of lands which he had in possession, 
and of other lands in reversion, devised all his lands for pay- 
ment of debts, adjudged that by the words “ all his lands,” 
the reversion as well as the possession passed. 2 And. 59; 
Cro. Eliz. 159. 

A person devised a manor to A. B. for six years, and some 
other lands to C. D. and his heirs, and all the rest of his 
lands to his brother, and the heirs male of his body ; and it 
was held that these words, “ the rest of his lands,” did not 
only extend to the lands which were not devised before, but 
to the reversion in fee of the manor, after the determination 
of the estate for years. Allen, 28. And by devise of all 
lands, tenements, and hereditaments, undisposed of before in 
a will, a reversion in fee will pass. 2 Vent. 285; 3 Nels. 
Abr. 166. 

One seised of lands in fee devises part thereof to B. for 
life, and after, by the same will, gives to C. all his lands not 
before particularly disposed of; by this devise of “ all lands,” 
&c. the reversion of the part given for life passes to C. Pre. 
Chan. 202. See Will. 

If tenant for life and he in reversion join in a lease for life, 
or gift in tail, rendering rent, it shall enure after the death of 
tenant for life, to him in reversion. 1 Inst. 214. 

The particular estate for life or years, and the estate of 








him in reversion, are divers and distinct; therefore aid may 
be prayed of him in reversion, yet these estates have relation 
one to another, 3 Shep. Abr. 220. 

Copyholder for life cannot by forfeiture or otherwise de- 
stroy the estate in reversion; and he who hath a reversion 
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cannot be put out of it unless the tenant be ousted of 
ion also. 39 Hen. 6; Plowd. 162; Yelv. 1. 

Reversions expectant on an estate-tail are not assets, OF 
any account in law, because they may be cut off; but 
otherwise of a reversion on an estate for life or years. 1 Zsh 
173; 6 Rep. 88. See Assets. 4 

No lease, rent-charge, or estate, &c. made by tenant M 

il in remainder, shall charge the possession of the rever- 
sioner. 2 Lil. 448. But as no statute hath made any pro- 
vision for those who have remainders or reversions on 
estate-tail, they were, until recently, barred by a recovery. 
10 Rep. 82. See now, titles Recovery, Tail. N 

There were no reversions or remainders on estates in tail 
at common law ; and by the common law, no grantee of # 
reversion could take advantage of any condition or covenal 
broken by the lessees of the same land; but by statuti 
grantees of reversions may take advantage of conditions an 
covenants against lessees of the same lands, as fully as the 
lessors and their heirs; and the lessees may have the like 
medies against the grantees of reversions, &c. 1 Inst. 32 
See 32 Hen. 8. c. $4; and further, titles Condition, Lease 

In order to assist such persons as have any estate in 
mainder, reversion, or expectancy after the death of oth 
against fraudulent concealments of their death, the 6 
c. 18. provides that all persons on whose lives any lan 
holden, shall (on application to the Court of Chancery, aM 
order made ees once in every year, if required, D 
produced to the court, or its commissioners: or upon m 
or refusal, they shall be taken to be actually dead, and 
yaon entitled to such expectant estate may enter upon 
old the lands and tenements till the party shall appear t0 
living. See Life Estate. 

A reversioner may bring an action on the case for spi 


trees; so for any injury to his reversion, he may have il 


action, but he cannot have trespass, which is founded on ® 


possession. 3 Lev. 209, 233; 3Co. 55. 

‘The reversioner must show in his declaration, and pr? 
an injury to the reversion, or judgment will be arte 
1 M. § Š. 284, An action on the case for an injury t0. 
inheritance lies by the reversioner pending the term agai 
the tenant, for inclosing and cultivating waste included in ™ 
demise, and for continuing the grievance, 14 East, 489 je 

A. being possessed of a term of years, demised his WI 
interest to By subject to a right of re-entry on the breach 
a condition; the Court of King’s Bench held, that A. mi 
enter for the condition broken, although he had no reve 
2B. § Ald. 170. 

Formerly he in reversion should have a writ of entry g 
communem legem, where tenant for life, &c. aliened the lan 
and writ of intrusion after their deaths, &e. New Nat. Bi 
These writs are now abolished. See Limitation of Act 

For the provisions for the recent statute of lim 
with respect to reversions, see Limitation of Actions, Il. 
for those affecting reversions, contained in the act abi 
fines and recoveries, (3 & 4 W. 4. c. 74.) see Tail, IV+ 

Reversios 1x Orricrs. See Office. Bo 

REVIEW, BILL OF, ix Cuaxcery. The object” 
is to procure an examination and reversal of a decree, 
upon a former bill, and signed by the person h 

reat seal, and inrolled. It may be brought upon @ 
jaw appearing in the body of the decree itself, or UP, 
covery of new matter. In the first case the decree Mp 
be reversed upon the ground of the apparent errors 
absolute decree be minds against a person, who, upon 
of it, appears at the time to have been an infant. © pt 
this nature may be brought without leave of the coni 
viously given. But if it is sought to reverse a 
and inrolled, upon discovery of some new matter, 
of the court must be first obtained; and this W i 
granted but upon allegation, upon oath, that the new "y 
could not be produced or used by the party claiming» 














e when the decree was made, If the court is satisfied 
that the new matter is relevant and material, and such as 
might probably have occasioned a different determination, it 
Will permit a bill of review to be filed. 
Dill of review, upon new matter discovered, has been 
Permitted, even after an aflirmance of the decree in parlia- 
Ment; but it may be doubted whether a bill of review, upon 
“ror in the decree itself, can be brought after such affirm- 
Ance, If, upon a bill of review, a decree has been reversed, 
Feather bill of review may be brought upon the decree of 
E ersal; but see 1 Vern. 417. But when twenty years have 
apsed from the time of pronouncing a decree, which has 
“n signed and inrolled, a bill of review cannot be brought; 
after a demurrer to a bill of review has been allowed, a 
bill of review on the same ground cannot be brought. 
a rule of the court, that the bringing a bill of review 
if monet Prevent the execution of the decree impeached ; and 
money is directed to be paid, it ought regularly to be paid 
bee the bill of review is filed, though it may afterwards 
ing ered to be refunded. Mif. Treat. on Chancery Plead- 
» 79, 80. See Chancery, Decree 
ba a bill of this nature it is necessary to state the former 
f aaa the proceedings thereon; the decree, and the point 
himeelt the party exhibiting the bill of review conceives 
ter dia tstieved by it; and the ground of law, or new mat- 
the geco Vered, upon which he seeks to impeach it; and if 
sy “cree is impeached on the latter ground, it seems neces- 
fact 













new 
t is 










to state in the bill the leave obtained to file it, and the 
of the discovery ; though it may be doubted whether 
Cave given to file the bill that fact is traversable, The 
may pray simply that the decree may be reviewed, and 
“in the point complained of, if it has not been carried 
may «fection. If it has been carried into execution, the bill 
comp 80 pray the further decree of the court to put the party 
he bling of the former decree into the situation in which 
If oN! have been if that decree had not been executed. 
le bill is brought to review the reversal of a former 
bill mi, ìt may pray that the original decree may stand. The 
Baao thie original decree has become abated, be at 
tal bih one bill of revivor. See Revivor, A supplemen- 
Which yo’ likewise be added, if any event has happened 
to the Salutes it; and particularly if any person, not a party 
made ol suit, becomes interested in the subject, he must 
Mi a ty a the bill of review by way of supplement, 
be im ender a bill of review necessary, the decree sought to 
therefhcached must have been signed and enrolled. If, 
wr this has not been done, a decree may be examined 
A bill of Sed upon a species of supplemental bill in nature of 
Since Bane: where any new matter has been discovered 
reqecrees As a decree not signed and enrolled may 
TeVviow aoon ar hearing, without the assistance of a bill 
“on ihe? if there ‘is sufficient matter to reverse it appearing 
Must (a Breet proceedings, the investigation of the decree 
ofthe gup ought on by a petition of rehearing, and the office 
Supply t Blemental bill, in nature of a bill of review, is to 
bil efect which occasioned the decree upon the 
brin It is ei to obtain the leave of the court 
davit i Supplemental bill of this nature; and the same 
© to pae dired for this purpose, as is necessary to obtain 
he bin ines a bill of review on discovery of new matter. 
t = a frame, nearly resembles a bill of review ; ex- 
instead of praying that the former decree may be 
ice reversed, it prays that the cause may be heard 
| bi the new matter, made the subject of the sup- 
‘IP? at the same time that it is reheard upon the 
e oF it that the plaintiff’ may have such relict as 
rea ar. case made by the supplemental bill requires. 
a 1—83, 
all jy, Meeree is made against a person who had no interest at 


I th 
e n p n 
Yor, q, “Ater in dispute, or had not such an interest as 














































REVIVOR. 


was sufficient to render the decree against him binding upon 
some person claiming the same, or a similar interest, relief 
may be obtained against error in the decree by a bill in the 
nature of a bill of review. Thus, ifa decree is made against 
a tenant for life only, a remainder-man in tail or in fee cannot 
defeat the proceedings against the tenant for life, but by a 
bill showing the error in the decree, the incompetency in the 
tenant for life to sustain the suit, and the aceruer of his own 
interest; and thereupon praying that the proceedings in the 
original cause may be reviewed, and for that purpose, that 
the other party may appear to and answer this new bill, and 
that the rights of the parties may be properly ascertained, 
A bill of this nature, as it does not seek to alter a decree 
made against the plaintiff himself, or against any person 
under whom he claims, may be filed without leave of the 
court. Mitf. Treat. 83. 

Review or APPEAL or De 
by the king to certain commissioners, &e. 


Rom 

VILING CHURCH ORDINANCES. Isa positive 
against religion that affects the established church ; 
and the reviling the sacrament of the Lord's Supper is pu- 
nished by the 1 Edw, 6. c. 1, and 1 Eliz. e. 1, with fine and 
imprisonment. And by the 1 Æliz, e. 2 if any minister 
shall speak any thing in derogation of the book of Common 
Prayer, he shall, if not beneficed, be imprisoned one year for 
the first offence, and for life for the second. And if he be 
beneficed, he shall for the first offence be imprisoned six 
months, and forfeit a year’s value of his benefice; for the se- 
cond offence he shall ‘be deprived, and suffer one year's im- 
prisonment; and for the third shall, in like manner, be 
deprived, and suffer imprisonment for life. And if any 
person whatsoever shall, in plays, songs, or other open words, 
speak any thing in derogation, defaming, or despising of the 
id book, or shall forcibly prevent the reading of it, or cause 
any other service to be used in its stead, he shall forfeit for 
the first offence one hundred marks; for the second, four 
hundred; and for the third shall forfeit all his goods and 
chattels, and suffer imprisonment for life, The policy and 
propriety of these punishments, even at this distance from 
the Reformation, are well stated by Blackstone. 4 Comm. 
c. A. pe 51, 
REVIVING, A’ word: melantorioally applied tov Teni 
and actions, and signifies renewing them after they are ex- 





ares, A commission granted 
See Appeal to 





































tinguished. | Of which see many examples in Broke, title Re- 
vivings of Rents, Actions, dc. 23. See also 19 Vin. Abr, 
228—230, 





REVIVOR, Bist or, When a bill has been exhibited in 
Chancery against one who answers, and before the cause is 
heard, or if beard, and the decree is not enrolled, either party 
dies, or a female plaintiff marries; in these cases a bill of re- 
vivor must be brought. 

A bill of revivor must state the original bill, and the seve- 
ral proceedings thereon, and the abatement, It must show a 
title to revive, and charge that the cause ought to be revived, 
and stand in the same condition with respect to the parties 
in the bill of revivor as it was in with respect to the parties to 
the original bill at the time the abatement happened ; and it 
must pray that the suit may be revived accordingly. It may 
likewise be necessary to pray that the defendant may answer 
the bill of revivor, as in the case of a requisite admission of 
assets by the representative of a deceased party. In this 
case, if the defendant does admit assets, the cause may pro- 
ceed against him on an order of revivor merely; but if he 
does not make that admission, the cause must be heard for 
the purpose of obtaining the necessary accounts of the estate 
of the deceased party, to answer the demands made against it 
by the suit; and the prayer of the bill, therefore, in such 


















cases, usually is, not only that the suit may be revived, but 

also that in case the defendant shall not admit assets to an- 

swer the purposes of the suit, those accounts may be taken, 
3 





REVIVOR. 


and so far the bill is in the nature of an original bill. If a 
defendant to an original bill dies before putting in an answer, 
or after an answer to which exceptions have been taken, or 
after an amendment of the bill, to which no answer has been 
given, the bill of revivor, though requiring in itself no answer, 
must pray that the person against whom it seeks to revive the 
suit may answer the original bill, or so much of it as the ex- 
ceptions taken to the answer of the former defendants extend 
to, or the amendments remaining unanswered. See Mitf. 
Treat. on Pleadings in Chancery, 70, 71, and the authorities 
there referred to. 

Upon a bill of revivor the defendant must answer in eight 
days after appearance, and submit that the suit shall be re- 
vived, or show cause to the contrary; and in default, unless 
the defendant has obtained an order for further time to 
answer, the suit may be revived without answer by an order 
made upon motion as a matter of course. The ground for 
this is an allegation that the time allowed the defendant to 
answer by the course of the court is expired, and that no an- 
swer is put in; it is therefore presumed that the defendant 
can show no cause against reviving the suit in the manner 
prayed by the bill. Mitf. Treat. 71, 72 

n order to revive may also be obtained, in like manner, 
if the defendant puts in answer submitting to the revivor ; or 
even without that submission if he shows no cause against 
the revivor. Though the suit is revived of course in default 
of the defendant's answer within eight days, he must yet put 
in an answer if the bill requires it; as if the bill seeks an 
admission of assets, or calls for an answer to the original bill; 
the end of the order of revivor being only to put the suit and 
proceedings in the situation in which they stood at the time 
of the abatement, and to enable the plaintiff to proceed ac- 
corde And notwithstanding an order for revivor has 
been thus obtained, yet if the defendant conceives that the 
plaintiff is not entitled to revive the suit against him, he may 
take those steps which are necessary to prevent the further 
proceeding on the bill; and though these steps should not be 
taken, yet if the plaintiff does not show a title to revive, he 
cannot finally have the benefit of the suit when the determi 
nation of the court is called for on the subject. Mitf. Treat. 
72, 73. 

After a decree, a defendant may file a bill of revivor, if 
the plaintiffs, or those standing in their right, neglect to do 
For then the rights of the parties are ascertained, and plain- 
tiffs and defendants are equally entitled to the benefit of the 
decree, and equally have a right to prosecute it. The bill of 
revivor, in this case therefore, merely substantiates the suit, 
and brings before the court the parties necessary to see to the 
execution of the decree, and to be the objects of its opera- 
tion, rather than to litigate the claims made by the several 
parties in the original pleadings, except so far as they remain 
undecided, In the case of a bill by creditors, on behalf of 
themselves and other creditors, any creditor is entitled to 
revive. A suit, become entirely abated, may be revived as 
to part only of the matter in litigation; or as to part by one 
will and as to the other part by another. Thus, if the rights 
of a plaintiff in a suit, upon his death, become vested, part in 
his real and part in his personal representatives, the real 
representative may revive the suit so far as concerns his 
title, and the personal so far as his demand extends. Mit/. 
Treat. 73, 74. 

When the interest of a party dying is transmitted to ano- 
ther in such a manner that the transmission may be litigated 
in a court of equity, as in the case of a devise, the suit can- 
not be revived by or against the person to whom the interest 
is so transmitted; but such person, if he succeeds to the 
interest of a plaintiff, is entitled to the benefit of the former 
suit; and if he succeeds to the interest of a defendant, the 

laintiff is entitled to the benefit of a former suit against him, 
This benefit is to be obtained by an original bill, in nature of 











a bill of revivor. A bill for this purpose must state the | 













REVOCATION. 


original bill, the proceedings upon it, the abatement, and the | 
manner in which the interest of the party dead has been 
transmitted; and it must charge the validity of the trans- 
mission, and state the rights which have accrued by it. The 
bill is said to be original, merely for want of that privity of 
title between the party to the former and the party to the 
latter bill, though claiming the same interest, Lhieh would 
have permitted the continuance of the suit by bill of revivor, 
Therefore, when the validity of the alleged transmission of 
interest is established, the party to the new bill sh 
equally bound by, or have advantage of, the proceedings on 
the original bill, as if such privity had actually existed: 
And the suit is considered as pending from the time of 
the original bill, so as to save the statute of limitations į 
have the advantage of compelling the defendant to ans' 
before an answer can be compelled to a cross bill; and every, 
other advantage which would h it 





to 


we attended the institution of 
the suit by the original bill, if it could have been continu 
by bill of revivor merely. Mitf. Treat. 88, 89. a 
If the interest of a plaintiff or defendant, suing or defending 
in his own right, wholly determines, and the same pro 
becomes vested in another person not claiming under him, the 
suit cannot be continued by a bill of revivor; nor can its 
fect be supplied by a supplemental bill, but the benefit of the 
former proceedings must be obtained by an original bill in th® 
nature of a supplemental bill, Mitf. Treat, 89, 90. g 
REVOCATION, revocatio.] The calling back of a thing 
tanted ; or a destroying or making void of some deei 
had existence until the act of revocation made it voids 
Lil. Abr. 485. A revocation may be either general, of 
acts and things done before ; or special, to revoke a patti 
lar thing. And where any deed or thing is revoked, it i$ 
if it never had been. 5 Rep. 90; Perk. § 105, In volun 
tary deeds and conveyances there are frequently provi 
containing power of revocation, which being coupled with ty 
use, and tending to pass by raising of uses, according (0 fy 
27 Hen. 8. c. 10, are allowed to be good, and not repugnat 
as where one seised of an estate in fee, covenants to s! the 
hat 




























seised thereof to the use of himself for life, and after to 
use of his son in tail, remainder over, &c., with proviso © 
he may revoke any of the said uses; now, if afterwa 
revokes them, he is seised again in fee, without ent 
claim. But in case of a feoffment or other convey 
whereby the feoffee or grantee is in by the common 
such proviso would be merely repugnant and void. 
237. See Uses. , 
Voluntary estates made with power of revocation 
purchasers, are held in equal degree with conveyances 
by fraud and covin to defraud purchasers, under the are 
4. 3 Rep. 82. See Fraud. 

Where a power of revocation is reserved for a man 10 
pose of his own estate, it shall always have a favourable cr 
but it shall be taken strictly when it is to 
the estate of another. 2 Vent. 250. 
If power is reserved to a man to revoke a deed by 
subscribed and sealed in the presence of two or more © 
witnesses; if he makes his will in writing, without mg 
any express revocation, it will be a good revocations 
will a good execution of the power. Hob. 812; Raym- 
But see Power. 

If a person make a feoffinent in fee, or levy a fine, 
the lands before the deed of revocation is execute’ 
amount to a revocation in law, and extinguish the f 
revocation. 1 Vent. 371; 1 Rep. 111. Power of Fe power 
may be released; and where a man has an entire Poirt he 
revocation, and he suspends or extinguishes it as t0 D waf 
may revoke as to the residue, if the conveyance waaa 

of use, but not where a condition is annexed to the h 
Rep. 174; Moor, 615. either a 
nder a power of appointment, the donee may catio 
point absolutely, or may reserve a power of revo 
















































RIA 


though not expressly authorized to do so by the deed creating 
è power, Comp. 651. And such a power may be reserved 
4 quoties. 3 Keb. 7. And the new power need not be 
giended with the same solemnities as the first power, See 
Keb, 270, and 3 Keb. 7. See Power. 
Aug gill is revocable; and a last will revokes the former. 
wid $ Rew publication of the first will, if made in due form, 
Se revoke the last. Perk. 479; 2 Sid. 3 Mod. 207. 
ee Wills, 
etters of 








Pi: „of attorney and other authorities (where not 
upled with an interest) may be revoked by the persons 
i the powers; and as they are revocable in their nature, 
been adjudged that they may be revoked though they 
made irrevocable. 8 Rep. 82; Wood's Inst. 286. 
ed revocations of all powers regularly must be made 
notice same manner pini are given; and there ought to be 
itev to the party, &e. But if once the power be executed, 
cation after will come too late, Dyer, 210. 
Pia’, the revocation of letters of administration, and pre- 
on to benefices, see those titles. 
for RVOCATIONE PARLIAMENTI. An ancient writ 
ing calling a parliament; anno 5 Edw. 8. the parliament 
8 summoned, was recalled by such writ before it met. 
Rew ined. on 4 Inst. fol. 44, See Parliament, 
WARDS. In order to encourage the apprehending of 
red felons, rewards and immunities were heretofore be- 
Most a such as brought them to justice by several statutes, 
Dy eich have been repealed, Sidhe 
pre e 39 § 40 Geo. 3, c. 89. § 8. persons discovering or 
N ending any offender concealing or embezzling king's 
Ig To eens guilty of any offence against that act, or the 
Bionic 3. ©. 41, not prosecuted in a summary way, shall, 
Penale 'iction, receive a reward of 207. over the share of 
Y if not more than that sum, 
Sherif eo, 4. ©. G4, § 28, enables the courts to order the 
have ie the county, in which certain enumerated offences 
© apy ty Committed, to pay to the person active in or towards 
MhooepPTehension of persons charged with murder, felonies, 
ing, or ar attempting to shoot, stabbing, cutting, or poison- 
tape, ministering any thing to procure miscarriage, or with 
sheen atélary, felonious house-breaking, bullock stealing, or 
of sagh coing, or with being accessary before the fact to any 
sgt chees, or to receiving (knowingly) any stolen pro- 
t tech sum as to the court shall seem reasonable and suf- 
‘ous cempensate such person for their expense, exertion, 
By § 29. such orders are directed to be 
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pn of time, 
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W the sheriff; who shall be forthwith reimbursed by the 
often By § 30. if a man be killed in attempting to take 
clativen ers, the court may order compensation to his wife 
the Tg BG i; 
Geo. 4, c. 29, § 58. ons tly taki 
E E a to help any Jerson, to any chattel monet 
bring oa Ot unlawfully obtained, or converted (unless they 
be trang’ Ofender to justice), are guilty of felony, and ma; 
sported fe impri x 
ed for seven years or imprisoned, &e. 
food advertising a reward for the restoration of stolen 
Will he askeg, 04 using words purporting that no questions 
meat then &c., or printing or publishing such advertise- 
E a penalty of 50/., recoverable by action. 
vent WEY, Arteta’ among elodia, ge lying lett ts 
od! AND ERY Or full of rewes. See 43 Eliz. e. 10, 
quest, R. A part in the division of Wales before the 
Y gavel fury township comprehended four gavels, and 
Const A fanr than dire, and four houses or feneuieits 
ag! : fron, rhandir. Taylor's Hist. Gav. p. 69. 
Pel wich the kipe ofge D Bogami a rhi wae a 
old coin, current for 10s. in the reign of King 
any VE, at 7 ; 
vegans iaphich time there were half rials passing for 5s. 
hing yas or rial farthings, going for 2s. 6d. In the 
g of i gs: gong i 
Queen Elizabeth's reign, golden rials were 
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coined at 15s. a-piece; and 3 Jac. 1. there were rose rials of 
gold at 30s., spur rials at 15s. Lowndes’ Essay on Coins, 


. 38. 
” RIBAUD, Fr. ribauld, ribaldus.] A rogue, vagrant, 
whoremonger, or person given to all manner of wickedness : 
anno 50 Edw. 3, there was a petition in parliament against 
ribauds and sturdy beggars. 

RIDER-ROLL. A schedule, or small piece of parch- 
ment, often added to some part of a roll, record, or act of 
parliament. 

RIDGE-WASHED KERSEY. Kersey cloth made of 
fleece wool, washed only on the sheep's back, See 35 Eliz. 
e. 10. 

RIDING ARMED. See Armour, and Arms. 

RIDING-CLERK. One of the six clerks in Chancery, 
who in his turn, for one year, keeps the controlment-books of 
all grants that pass the great seal. Blount. 

RIDINGS, corrupted from trithings.] Are the names of 
the parts or divisions of Yorkshire, which are three, viz. 
East-Riding, West-Riding, and North-Riding, mentioned in 
22 Hen. 8. c, 5. And, in indictments for offences in that 
county, the town and the riding must be expressed, &c. 
West Symb. p. 2. See 1 Comm. 116; and tit. Rape, Registry 
of Deeds, 
RIENS ARREAR, A plea used in an action of debt for 
arrearages of account, whereby the defendant alleges that 
there is nothing in arrear, Book Entr, See Account, Issue, 
Pleading. 

RIENS rassi ree ue rarr, nothing passes by the deed. 
The form of an exception taken in some cases to an action on 
a deed. Broke. See Pleadin, 

RIENS rer pescexr, nothing by descent, The plea of an 
heir, where he is sued for his ancestor's debts, and hath no 
land from him by descent, or assets in his hands. 3 Cro. 151. 
In an action of debt against the heir, who pleads riens per 
descent, judgment may be had presently; and when assets 
descend, a scire facias lies against the heir, &c. 8 Rep, 134. 
See Heir, Real Estate. 

RIER COUNTY, retro comitatus, from the Fr, arrear, 
posterior.) Is opposed to full and open country ; and appears 
to have been some public place, which the sheriff appointed 
for receipt of the king's money, after the end of his county- 
court, See 2 Edw. 3. c. 5; and also stat. Westm, 2. 13 Edw, 1. 
c. 88; Fleta, l 2. ¢. 67. 

RIFFLARE, from the Saxon, riefe, rapina.] To take 
away any thing by force; from whence comes our English 
word rifle. Leg. Hen, 1. ©. 57. 

RIGHT, ju In general signification, includes not only 
a right for Which a writ of right lay, but also any title or claim, 
either by virtue of a condition, mortgage, or the like, for 
which no action is given by law, but only an entry. Co. Litt. 
1.8.0.8. § 445, 

There is jus proprietatis, a right of property ; jus posses- 
sionis, a right of possession; and jus proprietatis et posses- 
sionis, a right both of property and possession; and this was 
anciently called jus duplicatum : for example, if a man were 
disseised of an acre of land, the disseisee had jus proprietatis, 
the disseisor had jus possessionis; and if the disseisee released 
to the disseisor, he had jus proprietatis et possessionis. Co. 
Litt. l. 3. § 447. 

Jus est sextuplex. 
Habendi. 4, Retinendi. 
8 Co. Ed. Altham's case. 

The disseisor had only the naked possession, because the 
disseisee might have entered and evicted him; but against all 
other persons the disseisor had right, and in this respect only 
could be said to have the right of possession; for, in respect 
to the disseisee, he had no right at all. But when a descent 
was cast, the heir of the disseisor had jus possessionis, because 
the disseisee could not enter upon his possession, and evict 
him, but was put to his real action, being the freehold cast 














2. Intrandi, 3, 


1. Jus reeuperandi. 
6. Et possidendi. 


5. Percipiendi. 
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RIOT. 


upon the heir. The notions of the law made this title to him, 
that there might be a person in being to do the feudal duties, 
to fill the possession, and to answer the actions of all persons 
whatever ; and since it was the law that gave him this right, 
and obliged him to these duties, antecedent to any act of his 
own, it defended such possession from the act of any other 
person whatever, till such possession were evicted by judg- 
ment, which being also the act of law might destroy the 
heir's title. Gilb. Ten, 18. See Estate, Property, Release, 
Title. 

‘There was formerly also a present and future right; a jus 
in re, which might be granted to a stranger; and what. was 
called a naked right, or jus ad rem, where an estate was 
turned toa right, on a discontinuance, &e, Co, Litt. 345. 

Right doth also include an estate in esse in conveyances ; 
and therefore if tenant in fee-simple makes a lease and release 
of all his right in the land to another, the whole estate in fee 
passes. Wood's Inst. 115, 116. 

Sir Edward Coke tells us, that of such an high estimation 
is right, that the law preserveth it from death and destruc- 
tion; trodden down it may be, but never trodden out: and 
there is such an extreme enmity between an estate gained by 
wrong and ancient right, that the right cannot possibly incor- 
porate itself with the estate gained by wrong. 1 Jnst. 279; 
6 Rep. 70; 8 Rep. 105. A right may sometimes sleep, 
though itnever dies ; a long possession, exceeding the memory 
of man, will make a right ; and if two persons are in posses- 
sion by divers titles, re amal aac hE RONSONA, 
him that hath the right. Co. Litt, 478; 6 Litt. § 158. 
When there is no remedy, there is presumed to be no right by 
law. Vaugh. 38. 

The former statutes of limitations only barred the remedy, 
but not the right; but now by the 3 & 4 Wm. 4. c, 27. § 34. 
when the remedy is taken away the right is also extinguished. 
See Limitation of Actions, II. 1. 

Ricur Crosz, writ of. See Recto, Writ of Right. 

Ricur Crose, secundum consuetudinem manerii, according to 
the custom of the manor.] A writ which lay for tenants in 
ancient demesne, and others of a similar nature, to try the 
right of their lands and tenements in the court of the lord 
exclusively. (Abolished.) See Writ. 

Riot ix Court. See Rectus in Curid. 

Rionrs ax Linreries. See Liberty. 

RINE, Saxon, ryme.) A water-course, or little stream, 
which rises high with floods. 

RINGA. A military girdle; from the Saxon, ring, i. e. 
annulus circulus, because it was girt round the middle: but, 
according to Bracton, ringa enim dicunter quod renes circum- 
dant, unde dicitur aceingere gladio. Bract. lib. 1. c. 8. 

RINGHEAD. An engine used in stretching of cloth. 
See 43 Eliz. c. 10, 

RINGILDRE. A kind of bailiff or serjeant; and such 
rhingyl signifies in Welsh. Chart, Hen: 7. 
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Rovr; AND UNLAWFUL ASSEMBLY. 


Riot, riota, and riotum, from the French riotte; quod non 
solum rizam et jurgium significat, sed vinculum etiam, quo plura 
in unum, fasciculorum instar, colligantur.) The forcible doing 
of an unlawful thing by three or more persons assembled 
together for that purpose. West. Symbol. part 2. tit, Indict- 
ments, § 65, 

The distinction between these offences appears to be, that 
a riot is a tumultuous meeting of persons upon some purpose 
which they actually execute with violence; a rout is a similar 
meeting upon a purpose, which, if executed, would make them 
rioters, and which they actually make a motion to execute; 
an unlawful assembly is a mere assembly of persons upon a 
purpose, which, if executed, would make them rioters, but 
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which they do not execute, or make any motion to execute: 
1 Hank. P. C. e. 65. § 1, 8, 9; 3 Inst. 176; 4 Comm. c. L 
p. 146. See more at large under the following divisions :— 
I. What are considered as Riots, Routs, and unlawful As 
semblies, at Common Law. d 
II. The Punishment of these Offences, and the Provisions 
against them, by statute Law. 


jion of the court, said 
and that 








116, 117; Hob, 91. 
Hawkins says, a riot seems to be a tumultuous disturba 
of the peace by three persons, or more, assembling together 0f 
their own authority, with an intent mutually to assist one an 
other against any who shall oppose them in the execution 
some enterprise of a private nature; and afterwards acti 
executing the same in a violent and turbulent manner to t 
terror of the people, whether the act intended was of il 
lawful or unlawful, 1 Hawk. P. C. c. 65. § 1. Pe 
A rout seems to be, according to the general opinion, 

disturbance of the peace by persons assembling together 
an intent to do a thing, oust if it be executed, will m 
them rioters, and actually making a motion towards the exi 
cution thereof; but by some books the notion of a riot 
confined to such assemblies only as are occasioned by § 
ievance common to all the company, as the inclosure of lan 
in which they all claim a right of common, &c. Howe! 
inasmuch as it generally agrees with a riot, as to all the rest! 
the above-mentioned particulars, requisite to constitute a tM 
except only in this, that it may be a complete offence wi 
the execution of the intended enterprise, it seems not to red™ 
any farther explication. 1 Hawk. P, C. c. 65. § 8. u 

n every riot there must be some such circumstances, OF, 
of actual force or violence, or at least of an apparent teni 
thereto, as are naturally apt to strike a terror into the peop 
as the show of armour, threatening speeches, or turbiny 
gestures; for every such offence must be laid to be oi 
terror of the people. 1 Hawk. P. C. c. 65, § 5. But iti 
not necessary, in order to constitute this crime, that 
violence should have been committed, Per Mansfield, 
Cifank v. Brandon, 2 Camp. 369, i 

n unlawful assembly, according to the common op! 
is a disturbance of the peace by persons merely asseM 
together with an intention to do a thing which, if it w$ 
ecuted, would make them rioters, but neither actually & 
ing it, nor making a motion toward the execution óf} 
(says Hawkins) this seems to be much too narrow a defini s 
for any meeting whatsoever of great numbers of people 
such circumstances of terror as cannot but endange 
public peace, and raise fears and jealousies among the 
subjects, seems properly to be called an unlawful asser 
as where great numbers, complaining of a common g" 
meet together armed in a warlike manner, in order to © 
together concerning the most proper means for the be 
of their interests; for no one can foresee what may 
event of such an assembly. 1 Hawk. P, C. c. RA Me 

‘These offences are thus defined and distinguished bY 

stone: An unlawful assembly is when three or more 
semble themselves together to do an unlawful act, a5 
down inclosures, to fae a warren, or the 























and part, without doing it, or making any motion torig 
3 Inst. 176. A rout is where three or more meet 
unlawful act upon a common quarrel, as forcibly wai, 
down fences upon a right claimed of common or Oli, 
make some advances towards it, Bro, Abr, tite É 
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A riot is where three or more actually do an unlawful act of 
Violence, either with or without a common cause or quarrel ; 
mst. 176 ; as if they beat a man, or hunt and kill game in 
another’s park, chase, warren, or liberty; or do any other 
lawful act, as removing a nuisance in a violent and tumul- 
tuous manner, 4 Comm. c. 11. p. 14 
fa man be in his house, and he hears that J. S. will come 
to his house to beat him, he may well make an assembly of 
People of his friends and neighbours to assist and aid him in 
safe keeping his person. Per Fineux, Ch, Just, Br. Riots, 
Pl 1. cites 21 Hen. 7. 39. 
ut if a man be menaced or threatened that if he comes 
the market of B. or to W. that he shall be beat, he cannot 
ake an assembly of people to assist him to go there, and 
is in safeguard of his person; for he need not go there, 
he may have remedy by surety of the peace; but the 
ouse of a man is to him his castle and his defence, and 


ere the properly ought to abide, &e, Br. Riots, pl. 1. cites 



















a avin, citing the above case, remarks, that such violent 

ae rae cannot but be attended with the danger of raising 

Tha ts and disorders to the disturbance of the public peace. 

with ah a man eii ride with arms, yet he cannot take two 
k hM to defend himself, even though bis life is threatened; 

hig aC in the protection of the law, which is sufficient for 

i Aefence, See 1 Hawk. P. C. c. 65. § 10; Dalt. J. c. 187; 
fod. 116, 117. 
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ins himself with them, he will be guilty of a riot 
i the rest. Ld. Raym. Rep. 965; 1 Hawk, P. C. 







Tf several are assembled lawfully without any ill intent, 
if men ray happens, none are guilty but such as act; but 
Duran e’sembly was originally unlawful, the act of one is im- 
tf tall. Per Holt, Ch. J, 2 Salk, 595, k 
toget ocs agreed, that if a number of persons, being met 
i Her at a fair or market, or church-ale, or any other 
innocent occasion, happen on a sudden quarrel to 
Nas by the ears, they are not guilty of a riot, but of a 
actua, 2Y only, of which none are guilty but those who 
Was ind, engage in it; because the design of their meeting 
Peace pacent and lawful, and the subsequent breach of the 
Concern; Pened unexpectedly without any previous intention 
Med gain its york is enid that if persons innocently assem- 
attise a gether do afterwards, upon a dispute happening to 
fmu E them; form themselves into parties, with promise, 
riot l Assistance, and then make aflray, they are guilty of 
intent} ecause, upon their confederating together with an 
be assent? break the peace, they may as properly be said to 
conte denbled together for that purpose from the time of such 
teh a gae? as if their first coming together had been on 
Of person Ss however, it seems clear that if, in an assembly 
a sudden” met together on any lawful occasion whatsoever, 
to pull E Proposal shall be started of going together in a body 
nee, ‘wn a house or inclosure, or to do any other act of 
Motion ot the disturbance of the public peace, and such 
toncerned agreed to and executed accordingly, the persons 
ely cannot but be rioters, because their associating 
es together for such a new purpose is no way exte- 
Ee A eee met at first upon another, 1 Hawk. 
Vite Fever there is a predetermined purpose of acting with 
deemeg YA tumult, the conduct of the parties may be 
Notous, ‘Thus, although the audience in a public 
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theatre have a right to express the feelings excited at the 
moment by the performance, and therefore to applaud or hiss 
any piece which is represented, or any person who exhibits 
on the stage, yet where a number of persons, having come 
to a theatre with a predetermined purpose of interrupting the 
performance, made a great noise and disturbance, so as to 
render the actors entirely inaudible, though without offering 
personal violence to any individual, or any injury to the 
house, it was held that they were guilty of a riot. Clifford v. 
Brandon, 2 Camp. 358. 

If any person encourage or promote, or take part in a riot, 
whether by words, signs, or gestures, or by wearing the badge 
or ensign of the rioters, he himself is to be considered as a 
rioter, for in this case all are principals. 2 Campb. 370. The 
inciting persons to assemble in a riotous manner appears also 
to have been considered as an indictable offence. Cro. Cire. 
Comp. ; 2 Chitty's Crim. Law, 506. 

Women are punishable as rioters ; and infants, if above 
the age of discretion. 1 Hawk. P. C. c. 65. § 14; 2 Ld, 
Raym. 1284. 











If. Tue punishment of unlawful assemblies, if to the 
number of twelve, may, as hereafter fully noticed, be capital, 
according to the circumstances that attend them; but from 
the number of three to eleven, is by fine and imprisonment 
only, The same is the case in riots and routs by the common 
law, to which the pillory, in very enormous eases, was hereto 
fore sometimes superadded, 4 Comm, c. 11, See further, 
tit. Pillory. 

By the 34 Edw. 3. e, 1, justices of the peace have power 














| to restrain rioters, &e., to arrest and imprison them, and 





cause them to be duly punished, By the 17 Rich. 2. c. 8. 
the sheriff’ and other the king's ministers generally have 
power to arrest rioters with force. And by the 18 Hen. 2 
y two justices, together with the sheriff or unde 
he county, may come, with the posse comitatés, if need 
any riot, assembly, or rout, arrest the riot- 














of 
be, and suppre: 
ers, and record, upon the spot, the nature and circumstances 
of the whole transaction, which record alone shall be a suffis 








cient conviction of the offenders. And if the offenders are 
departed, the said justices, &c, shall, within a month after, 
make inquiry thereof, and hear and determine the same; 
and if the truth cannot be found, then within a further 
month the justices and sheriffs are to certify to the king and 
council, &¢., on default whereof the justices, &c. shall for- 
feit 1002}. 

These statutes are understood of great and notorious riots. 
And the record of the riot within the view of the justices by 
whom it is recorded, is such a conviction as cannot be tras 
versed, the parties being concluded thereby ; but they may 
take advantage of the insufficiency of the record, if the jus- 
tices have not pursued the statute, &c. It is said that the 
offenders, being convicted upon the record of their offence in 
the presence of the justices, ought to be sent immediately to 
gaol till they pay a fine assessed by the same justices, which 
fine is to be estreated into the exchequer; or the justices 
may record such riot, and commit the offenders, and after 
certify the record into B. R, or to the assizes or sessions, 
If the offenders are gone, then the justices shall inquire by a 
jury; and the riot being found, they are to make a record of 
it, and fine them, or receive their traverse, to be sent by the 
justices to the next quarter sessions, or into the King’s Bench, 
to be tried according to law. Dalt. 200, 201, 202, 

It hath been adjudged that where rioters are convicted 
upon the view of two justices, the sheriff’ must be a party 
to the inquisition on the stat. 13 Hen. 4. c. 7. But if they 
disperse themselves before conviction, the sheriff need not 
be a party; for in such case the two justices may make the 
inquisition without them ; and this is pro domino rege. And 
if the justices neglect to make an inquisition within a month 
after the riot, they are liable to the penalty for not doing it 
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within that time ; but the lapse of the month doth not deter- 
mine their authority to make an inquisition afterwards. 
2 Salk. 592. 

In the interpretation of the above stat. 13 Hen. 4. c. 7. 
it hath also been holden, that all persons, noblemen and 
others, except women, clergymen, persons decrepit, and in- 
fants under fifteen, are bound to attend the justices in sup- 
pressing a riot, upon pain of fine and imprisonment. And 
that any battery, wounding or kil the rioters, that may 
happen in suppressing the riot, is justifiable. 1 Hal. P. C. 
495; 1 Hawk. P. C. c. 65. § 20, 21. 

On the above Blackstone remarks, that our ancient. law 
seems pretty well to have guarded against any violent breach | 
of the public peace, especially as any riotous assembly, on a 
public or general account, as to redress grievances, or pull 
down all inclosures, and also resisting the king’s forces, if 
sent to keep the peace, may amount to overt acts of high 
treason, by is war against the king. This observation 
will appear confirmed by a statement of the following sta- 
tutes, also made on this subject. And see further, 1 Hawk. 
P. C. c. 65. 

Rioters convicted on view of two justices, and of the she- 
riff of the county, are to be fined by the two justices and the 
sheriff; and if the sheriff do not join in setting the fine, it is 
error ; for the statute requires that he should be joined with 
the justices in the whole proceedings. Raym. 386. By the 
the 2 Hen. 5. st. 1, c. 8. if the justices make default in 
quiring of at the instance of the party grieved, the 
King’s commission shall be issued to inquire as well of the 
riots as of the default, by sufficient and indifferent men of 
the county, at the discretion of the chancellor; and in case 
the sheriff is in default, the coroners shall make the panel of 
inquest upon the said commission, which is returnable into 
the Chancery, &c. and by this statute heinous rioters are to 
suffer one year’s imprisonment. 

The lord chancellor, having knowledge of a riot, may send 
the king’s writ to the justices of peace, and to the sheriff of 
the county, &c. requiring them to put the statute in execu- 
tion; and the chancellor, upon complaint made that a dan- 
gerous rioter is fled into places unknown, and on suggestion, 
under the seals of two justices of peace and the sheriff, that 
the common fame runneth in the county of the riot, may 
award a capias against the parties, returnable in Chancery 
upon a certain day, and afterwards a writ of proclamation, 
returnable in the King’s Bench, &c. 2 Hen. 5. st. 1. e. 9; 
8 Hen. 6. c. 14. 

‘A mayor and alderman of a town making a riot are punish- 
able in their natural capacities; but where they have coun- 
tenanced dangerous riots within their precinets, their liberties 
have been seized, or the corporation fined. 3 Cro. 252; 
Dalt. 204, 826, 

The riotous assembling of twelve persons or more, and 
not dispersing upon proclamation, was first made high trea- 
son by the 3 & 4 Edw. 6. ¢. 5, when the king was a minor, 
and a change in religion to be effected ; but that statute was 
repealed by the 1 Mar. c. 1. among the other treasons 
created since the 25 Edw. 3; though the probibition was in 
substance re-enacted, with an inferior degree of punishment, 
by the 1 Mar. st. 2. c. 12. which aie the same offence 
a single felony. These statutes specified and particularized 
the nature of the riots they meant to suppress; as, for ex- 
ample, such as were set on foot with intention to offer vio- 
lence to the privy council, or to change the laws of the king- 
dom, or for certain other specific purposes ; in which cases, 
if the persons were commanded by proclamation to disperse, 
and they did not, it was by the statute of. Mary made felony, 
but within the benefit of clergy; and the act also indem- 
nified the peace-officers and eir assistants, if they killed 
any of the mob in endeavouring to suppress such riot. This 
was thought a necessary security in that sanguinary reign, 








when popery was intended to be re-established, which was 
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like to produce great discontents; but at first it was mi 
only for a year, and was afterwards continued for that queen's 
life. And by the 1 Eliz. c. 16. when a reformation in reli- 
gion was to be once more attempted, it was revived and con- ~ 
tinued during her life also, and then expired. From the 
accession of James I. to the death of Queen Anne, it was 
never once thought expedient to revive it; but in 
first year of George I. it was judged necessary, in order 
to support the execution of the act of settlement, to renew 
it, and at one stroke to make it perpetual, with large a 
tions. a 
For whereas the former acts expressly defined and speci 
fied what should be accounted a riot, the 1 Geo. 1. st, 2. ¢+ 9 
enacts, generally, that if say persons, to the number of twelvey 
are unlawfully assembled to the disturbance of the peacey 
and any one justice of the peace, sheriff, under-sheriff, OF 
mayor of a town, shall think proper to command them 
proclamation to disperse, if they contemn his orders, 
continue together for one hour ‘afterwards, such conte 
shall be felony without benefit of clergy. And farther, if the 
reading of the proclamation be by Broe opposed, or thë 
reader be in any manner wilfully hindered from the readi 
of it, such opposers and hinderers are felons without benefit 
of clergy; and all persons to whom such proclamation ongi 
to have been made, and knowing of such hinderance, and not 
dispersing, are felons without benefit of clergy. There is in 
this act also an indemnifying clause, in case any of the moti 
be unfortunately killed in the endeavour to disperse them 
Prosecutions on this act are to be commenced within one yí 
after the offence. This statute, being wholly in the affirmā< 
tive, doth not take away any authority in ‘the suppressing 
a riot by common law or by other statutes, See 4 Comm 
125, 483. cll 
The provisions of this act, 1 Geo. 1. c. 5. were introduceti 
into Ireland by the Irish act, 27 Geo. 3. c. 15. which con! 
additional clauses for prevention of such riots; and in 
ticular by § 9. imposes the penalty of felony without clergy 
for printing and publishing notices, exciting or tending to €% 
cite any riot, &c, incipsl 
A person present aiding and abetting rioters, is a princi 
in the second degree under this statute. 4 Burr, 2073. the 
the 





























































A riot is not the less a riot, neither is an illegal meeting 


not read, the parties are guilty of the common law o 
which is a misdemeanor; and all magistrates, constabl 
and even private individuals, are justified in dispersing ol 
offenders ; and if they cannot otherwise succeed in doing tal 
they may use force, Without any proclamation at all oy 
meeting is illegal, a party who attends it, knowing it to bë S% 
is guilty of an offence. Rex v. Furzey, 6 C. gr 8l; ag 
meeting called “ to adopt preparatory measures for holdi 
national convention,” is an illegal meeting. Ibid. | 
The clauses of the above act relating to the riotous 
molition of buildings, were repealed by the 7 & 8 Geo. 4 Pi 
but were re-enacted and considerably enlarged by the 
Geo. 4. c. 80. § 8. See Malicious Injuries, 1. 

Nearly related to this head of riots, is the offe a 
multuous petitioning, which was carried to an ener 
height in the times preceding the grand rebellion. Wore 
fore by the 13 Car. 2. st. 1. c, 5. it is enacted, that not Ting, 
than twenty names shall be signed to any petition to thë Nr, 
or either house of parliament, for any alteration of a ‘ 
established by law, in church or state, unless the he, 
thereof be previously approved, in the country, by throad 
tices, or the majority of the grand jury at the assi 
quarter sessions; and in London by the lord mayor, ‘deli 

and common council; and that no petition shall be €e% chet 
by a company of more than ten persons, on pain M 












nce of 
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fase of incurring a penalty not exceeding 1002. and three 
Months’ imprisonment, See Liberty, Petition. 

Proceedings of the same nature, and manifestly tending to 
hag ste end, as the tumultuous petitions above alluded to, 
Tat Wed to such a height in the year 1795, that the legis- 

e found it necessary to interpose by a temporary act, 
eo. 3. c. 8. for more effectually preventing seditious 
sand assemblies, But this act, after being revived 
£o. 3. c. 30. (for a short period), was allowed to ex- 
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Ehe 57 Geo, 3. c. 19. for the more effectually preventing 
lous meetings and assemblies, enacted, (by § 1—22, 
vette provisions declared to be temporary only, and 
are now expired), that no meeting of more than 
Persons, except county meeting or meetings called by 
el ces, or by the grand jury, and meetings in corpo- 
th towns called by the mayors, &c. should be holden for 
Purpose, or on the pretext, of preparing any petition or 
nei to the sovereign, or parliament, for alteration of 
ters established in church or state, or for the purpose, or 
Stage Pretext, of deliberating on any grievance in church or 
holde, ttless called by advertisement signed by seven house- 
the t8, &e. or by notices delivered by them to the clerk of 
Paces’: Meetings called without such notice might be dis- 
the 1o07 Proclamation of a justice, on like penalties as under 
Persea Act, 1 Geo. 1. st, 2. c. 5. t Meetings might be d 
Porteg {hough held under such notices, if the notices pur- 
han E the alteration of matters establisl hed by law, otherwise 
by the authority of the king and parliament, or if they 
conte, ned any matter tending to incite the people to hatred or 
(hight of the king or government. By § 23, of that act 
Within @etion is permanent) no public meeting shall be held, 
Preen Me mile of Westminster Hall, for the purpose or on 
Parlia Of Petitioning, &e. on any day during the sittings of 
hot cent or of the courts of justice there. This act does 
to Ireland, But see 54 Geo, 3. d 
eo. 3. c. 13), and a temporary act, 54 Geo, 3. 
ia this part of the subject, titles Seditious Soc 
er provision for the preventing tumultuous meetings 
“mblies, were made (for five years) by the 60 Geo. 3. 
expired, 
































R P + 
SctAsation for Riorers to disperse, under 1 Geo. 1. 
H2 eb. GR 


On Ï 
tong p 0%€reign lord the king chargeth and commandeth all per- 
teala S assembled, immediately to disperse, themselves, and 
Yon i ie to depart to their habitations or to their lawful business, 
torge tins contained in the act made in the 1st year of King 
* Jor preventing tumult and riotous assemblies. 
God save the king. 
ia Proctamanion under 57 Geo. 3. c. 19. § 6. 
Persong Mereign lord the king chargeth and commandeth all 


Beaceapgy gr (essembled, immediately to disperse themselves, and 
4 to depart to their habitations or to their lawful business, 
of death, 


God save the king, 


n indi 
went tictent for a riot must show for what act the rioters 
dot, that the court may judge whether it was lawful or 
nawf ao Raym, 1210. And there must not only be an 
than two t to be done, but an unlawful assembly of more 
Ning indi” 2 Salk, 593, 594, Where six persons 





“au for a riot, two died without being tried, two 
fiance E titer iyo were nd LD die 
a ha arrest the judgment, on the ground that as 
ather with ae two guilty of a riot, it must have been 
enal are ing, {0 not tried. 3 Burr, 1262. But where 
Pe given gtiteds and all but two acquitted, no judgment 
ut altho oast the two. 1 Ld. Raym. 484. 
‘8 an indictment will not lie against two persons 
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only for making a riot, yet an indictment against “ W. R., for 
that he, together with divers other persons, to the jurors un- 
known, committed a riot, is good.” 3 Salk. $17. 

RIPARIA, from ripa, a bank of a river.) A river, or 
water running between the banks. Magna Charta, c. 5; 
stat, Westm. 2. c. 47; 2 Inst. 478, Tt has usually been trans- 
lated a bank, but this seems erroneous. Aqua vocata le Lee 
magna riparia existit, is a great river, Rot. Parl. 

RIPIERS, riparii, à fiscelld quá in devehendis piscibus 
utuntur, Anglicè, a rip.) Those that bring fish from the sea- 
coast to the inner parts of the land. Camd, Brit. 234, 

RIPPERS, reapers or cutters down of corn,] Hence 
manal was a gratuity or reward given to customary tenants, 
when they had reaped their lord's corn, Cowell. 

RIVAGIUM, rivage or riverage.] A duty paid to the 
king on some rivers for the passage of boats or vessels, 
Quieti sint ab omni lastagio, passagio, tallagio, rivagio, &e. 
Placit. temp. Edw. 1. 

RIVEARE. To have the liberty of a river for fishing 
and fowling. Pat. 2 Edw. 1, 

RIVERS. A navigable river is, with respect to the right 
of the public to pass along it, for the conveyance of them- 
selves or their goods and merchandizes from one destination 
to another, in the nature of a public highway, and is so con- 
sidered by Callis and by most legal writers. 1 Hawk. c. 76. 
§ 1; 3.Com, Dig. 23. In some respects, however, it differs 
from a highway ; for if a highway be founderous and out of 
repair, the public have a right to go on the adjoining land ; 
but if a river should happen to be choked up with mud, that 
would not give the aie a right to cut another passage 
through the adjoining lands, And upon this principle it was 
decided, that the public are not entitled, at common law, but 
only by custom, to tow on the banks of a navigable river. 
3 T. R. 263, But as a highway may be changed by the act 
of God, so, on the same principle, if an ancient navigable 
river, by degrees, change its course, and go over different 
ground from that wherein it used to run, the right of passage 
then continues in the new channel in the same manner as in 
the old. 1 Hawk. c.76, § 4; 1 Rol. Abr, 390. A navigable 
river also differs from a public highway in this respect, that 
whereas the freehold of the soil of the highway belongs to 
the lord of the manor or the owners of the adjoining lands 
on each side the way ; 2 /nst, 75; 1 Burr, 143; 2 T. R. 232; 
yet the soil of a navigable river, primd facie, though not ne- 
cessarily, belongs to the king, Ani is not, by presumption of 
law, in the owners of the adjoining lands. Doug. 441, 

All navigable rivers, as well above the flowing of the sea 

as below, are public rivers, juris publici, and therefore all 
nuisances and impediments of boats and vessels, though in 
the private soil of any person, may be punished by indict- 
ment. Hale, de Jure Maris, part i. p- 9. 
It is a common nuisance to divert a part of a publie na- 
vigable river, whereby the current of it is weakened and 
made unable to carry vessels of the same burden as it could 
before. 1 Hawk. o. 75. § 11. 

The erections of weirs across public rivers was reprobated 
in the earliest periods of our law, and was always considered 
as a public nuisance, for Magna Charta directs “ that all weirs 
from henceforth shall be utterly pulled by Thames and Med- 
way, and through all England, but only by the sea coast,” 
Magna Charta, ¢.23. And the 12 Edw. 4. ¢, 7. and other 
subsequent acts, forbid the erections of new weirs, and the 
enhancing, straightening, or enlarging those which aforetime 
existed, Therefore where a brushwood weir across a public 
river was converted into a stone one, by which the fish were 
prevented from passing except in flood times; this was con- 
sidered to be a public nuisance, although two-thirds of the 
weir had been so converted for forty years without inter- 
ruption. 7 East, 198. So in another case it was considered, 
that an obstruction to the navigation of a river, though con- 
tinued for a period of twenty years, was no bar to the right 
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ROBBERY. 


of the public. 2 B. § 4.662. For no length of time will 
KAA a public nuisance. 3 Campb. 227. See further, 
isance, I. 

As to annoyances in rivers, either positively by actual ob- 
structions, or negatively, by want of reparations, the persons 
$o obstructing, or such individuals as are bound to repair 
and cleanse them, or (in default of these last,) the parish at 
large may be indicted, distrained to repair and amend them, 
Sid in bona'eases Ained: - 4 Conii LOTFONBN aco the pro- 
visions of the recent statute, tit. Sewers. 

By the statute of West. 2. c. 47. the king may grant com- 
Missions to persons to take care of rivers and the fishery 
therein. The lord mayor of London is to have the conserv- 






ation in breaches and ground overflown as far as the water | 


ebbs and flows in the river Thames, 4 Hen. 7. e. 15. Per- 
sons annoying the river Thames, making shelves there, casting 
dung therein, or taking away stakes, boards, timber-work, &c. 
off the banks, incurred a forfeiture of 5l, under the 27 Hen. 8. 
¢. 18. Commissioners appointed to prevent exactions of the 
occupiers of locks, weirs, &c. upon the river Thames west- 
ward from the city of London, to Cricklade, in the county of 
Wilts, and for ascertaining the rates of water-carriage, on the 
said river, &c. 6 & 7 Wm. 3. c. 16; which statute was re- 
vived, with authority for the commissioners to make orders 
and constitutions to be observed, under penalties, &c, 3 Geo. 2. 
c. 11; 24 Geo. 2. c. 8. 

An ancient towing-path on the bank of a river is not 
within the jurisdiction of commissioners, under the general 
terms of an inclosure act. 2 Bos. & Pul. 296. 

The owner of land through which a river runs cannot, by 
enlarging a channel of certain dimensions, through which the 
water had been used to flow, before any appropriation of it 
by another, divert more of it to the prejudice of any other 
landowner lower down the river, who had at any time, 
before such enlargement, appropriated to himself the surplus 
water which did not escape by the former channel. 6 East, 
209. 

By the 7 & 8 Geo. 4. c. 29. § 17. to steal goods in any 
vessel, barge, or boat, upon any river, &c., or any dock, 
wharf, &c. adjacent thereto, is punishable with transportation 
for life, &c. “See further, Malicious Injuries. 

ROBA, a robe, coat, or garment. Walsing. 267. 
Retainer, 

ROBBERY, robaria.] A felonious taking away of money 
or goods of any value from the person of another, or in his 
presence, against his will, by violence or putting him in fear, 
and of purpose to steal the same. West's Symbol. part 2. 
title Indictments, § 60; 2 East's P. C. c. 16. § 124; 1 Hawk. 
P. C. c. 34; 1 Hale, P. C. 132; 3 Inst. 68. 

This offence was called robbery, either because they be- 
reaved the true man of some of his robes or garments, or 
because his money or goods were taken out of some part of 
his garment or robe about his person. Co. 3 Just. ©. 16. 
This is sometimes called violent theft, West. Symbol., ub. 
sup. Kitchin. fol. 16, 22; Lib. Ass. 39. See Skene de Ver- 
borum Signif. verb. Reif; and Cromp. Justice of Peace, fol. 30. 

What is or amounts to a Robbery in respect of the Manner, 
or the Person from whom any thing is taken.— 

Open and'violent larceny from the person, or robbery, is 
the felonious and forcible taking, from the person of another, 
of goods or money to any value, by violence, or putting him 
in fear. 1 Hawk. P. C.c. 34. 

1st, There must be a taking, otherwise it is no robbery. 

If the thief, having once taken a purse, return it, still it is 
a robbery : and so it is, whether the taking be strictly from 
the person of another, or in his presence only: as, where a 
robber, by menaces and violence, puts a man in fear, and 
drives away his sheep or his cattle before his face. 1 Hal. 











See 





P, C. 533." But if the taking be not either directly from his- 


person, or in his presence, it is no robbery. Com. 478; 
Stra. 10, 15. 


| session, this was holden not to be a robbery: the ju 







ROBBERY. 


2dly, It is immaterial of what value the thing taken i 
penny as well as a pound, thus forcibly extorted, makes # 
robbery. 1 Hawk. P. C. c. 34. § 5. 











it was written, and that the paper was never out of her p 


being of opinion that the note was of no value to the 
secutor, and not within the proviso of 2 Geo. 2. c. 
which made the stealing a chose in action felony. Phi 
case, 2 Leach, 673. 
Lastly, The taking must be by force, or a previous puti 
fear; which makes the violation of the person more att 
cious than privately stealing. ‘This previous violence, 
utting in fear, is the criterion that distinguishes robb 
rom other larcenies. For if one privately steal from 
person of another, and afterwards keep it by putting him 
fear, this is no robbery, for the fear is subsequent: nell 
was it formerly capital, as privately stealing, being under fl 
value of twelve pence. 1 Hal. P. C. 534. Not that it is im 
necessary, though usual, to lay in the indictment tha 
robbery was committed by putting in fear; it is sufficient 
laid to be done by violence, and against the will of 
robbed. Fost. 128; 2 East's P, C. c. 16, § 127. 
when it is laid to be done by putting in fear, this does n 
imply any great degree of terror or affright in the P 
robbed: it is enough that so much force, or threatening 
word or gesture, be used, as might create an apprehensið 
of danger, or induce a man to part with his property wi 
or against his consent. Thus, if a man be knocked do 
without previous warning, and stripped of É 
while senseless, though strictly he cannot be said to be Pi 
in fear, yet this is undoubtedly a robbery. Or, ifa 
with a sword drawn, begs an anes aa give it him thro 
mistrust and apprehension of violence, this is a fel 
robbery. 1 Hawk. P, C. c. 45. § 6. So if, under a Pe 
tence of sale, a man forcibly extorts money from anouly 
neither shall this subterfuge avail him. But it is doub 
whether the forcing a higler, or other chapman to sell 
wares, and giving fim the full value of them, amounts 
heinous a crime as robbery. 2 Hawk. P. C. c. 34.§7 * 
1 East, 615; 2 East, 712. y 
The circumstance of putting one in fear, makes the 
ence between a robbery and a cut-purse; both takes it 
the person, but this takes it clam et secret without 2% 
or putting in fear, and the robber by violent a! 
putting in fear. 3 Inst. 68. c. 16, 
Wherever a person assaults another, with such 
stances of terror, as put him in fear, and causes 
reason of such fear, to part with his money, the 
thereof is adjudged robbery ; whether there were any 
drawn or not, or whether the person assaulted delivert 
money upon the other's command, or afterwards oe 
him upon his ceasing to use force, and begging an alms 
he was put into fear by his assault, and gives him his ™ 
to get rid of him. 1 Hawk. P. C. c. 34. § 9. j 
So in cases of extortion of money by threats of whit 
injure the person's house or property, 2 East's P. Cu% 
128. 
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him, 











If the fact appear upon the evidence to have Beet 
tended with those circumstances of violence or torro 
in common experience, are likely to induce a man 
with his property against his consent, either for the $! 
his n, or for the preservation of his character 
name, it will amount to a robbery 
express demand of money is made. 












niously take money from a prisoner, not to take 
under colour of authority: or if one obtain pr? 
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‘threatening to accuse another of having been guilty of an 
Unnatural crime, (see post,) these acts, particularly the latter, 
‘on the solemn opinion of all the judges, have been held acts 
Sufficient to raise, in the mind of the party menaced, such a 
‘or and apprehension of mischief, as to constitute the 
offence of robbery, by putting him in fear. 1 Hawk. P. C. 
© 34. § 6; 2 Leach. 731; 2 Easl’s P. C. c. 16. § 180. 
~ But these latter cases of terror are to be considered as in 
Some measure qualified and restrained: for in a case where 
z. Prosecutor had parted with his property for the purpose 
of convicting the offender, and after apprehension of injury 
is character had ceased, this was held not to be a robbery ; 
by ts P, C. c. 16. § 182 and in another case it was held, 
sd a majority of the judges, that, in order to constitute 
'Obbery, in cases of this kind, the property must be taken on 
chan Mediate apprehension of present danger upon the 
charge being made, and not after the parties have separated, 
and there has been time to deliberate and procure assistance, 
nd a friend has been consulted on the transaction. Jackson 
Shipley’s case, 1 East's P. C. Add. xxi. 
e following distinction has been frequently admitted in 
Prosecutions for robbery, viz. That if any thing is snatched 
lenly from the head, hand, or person of any one without 
Re, engl on the part of the owner, or without any evi- 
oe of force or violence being exerted by the thief, it does 
in count to robbery. But if any thing’ is broken or torn 
of ponsequence of the sudden seizure, it would be evidence 
of agh force as would constitute a robbery: as where part 
from tly’s hair was torn away by snatching a diamond pin 
Catt her head, and an ear was torn by pulling of an ear-ring, 
of these cases was determined to be a robbery. 4 
The & 17. p. 244. n, cites Leach, 288. i 
did ne words of the indictment, “ forcibly and feloniously 
an tke” must be understood to imply that there is either 
i ad taking in deed, or a taking in law, and the latter 
rol) ee When a thief receives, &e. For example: if thieves 
ig a {NE Man, and finding but little about him, take it, this 











is 
T äctual taking; and by threats of death compel him to 
ES Upon a book to fetch them a greater sum, which he 


b and delivers it to them, which they receive, this is a 


mh in law by them, and adjudged robbery ; for fear made 
him ke the oath, and the oath and fear continuing, made 
and s, ring the money, which amounts to a taking in law; 
fear © It is, ifa purse, &c. is delivered to the thief through 
3 Inst. 68. ¢. 16. 

Possa ank. P. C. c. 34. § 4 That the thief must be in 
Of ohh on of the things stolen, or otherwise he is not guilty 

Ia eY. 3 Inst. 69. c. 16. S. P. 

by a tpn having a purse fastened to his girdle be assaulted 
Birdie. "°, Who, the more easily to take the purse, cuts the 
No takad the purse falls to the ground, this has been held 
UP th ng. 3 Inst. 99; 1 Hale, 533. But if the thief take 
‘taking’, Purse, and afterwards let it fall, this is a sufficient 
Onee qap t; for it is not necessary that the property, if 
for, wht" should continue in the possession of the thief; 
be purge’) the robbery is once actually committed, it cannot 
Peay, Bed by any subsequent redelivery for any purpose. 
ese, 1 Leach, 228; 1 Hawk. P. C. c. 34. § 2 

the tra rds of the indictment are from the 

















person, &e, If 






Money cgi’ seeking to escape, for the safeguard of his 
it; ta ats it into a bush, which the thief perceivi 

done ge $ 2 taking in law from the person, b 

My cate e time. 3 Inst. 69. c. 16. And so, if one drive 
hat ttle, in 





lt, whioh MY presence, out of my pasture, or takes my 

takon. hich fell fram hay Heediiine iay be Todidae SE 

See also "pas from my person, 1 Hawk. P. C. c 34. § 8. 
so taka 69. €. 16; and 116. pl. 161; Sty. 156. 

n is a 0g cattle from A, which he is driving on the high- 

ti, 1a taking from his person, and so a robbery; 2 Salk. 





And ii 
4 Fy , 3 
aes ™an-servant be robbed of his master’s goods, in 
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his master’s sight, this shall he taken for a robbing of the 
master. Style, 156, 

In some cases, a man may be said to rob me, where in 
truth he never actually had any of my goods in his posses- 
sion ; as where I am robbed by several in one gang, and one 
of them takes my money ; in which case, in judgment of law, 
every one of the company shall be said to take it, in respect 
of that encouragement which they give to another through 
the hopes of mutual assistance in their enterprize: nay, 
though they miss of their first intended prize, and one of 
them afterwards rides from the rest, and robs a third person 
in the same highway, without their knowledge, out of their 
view, and then returns to them, all are guilty of robbery; 
for they came together with an intent to rob, and to assist 
one another in so doing. I Hank. P. C. c. 34. § 7. 

But where a gang of poachers attacked a gamekeeper, and 
left him senseless on the ground, and one of them returned 
and stole his money, it was held that one alone could be 
convicted of the robbery, as it was not perpetrated in pur- 
suance of any common intent. 3 C. § P. 392. 

This offence of robbery is an aggravated species of lar- 
ceny, and has long been liable to capital punishment; havin, 
been excluded from clergy by the old statutes, all of whicl 
have been repealed. 

Now, by the 7 & 8 Geo. 4. c. 29. § 6. if any person shall 
rob any other person of any chattel, money, or valuable 
security, he shall suffer death as a felon, 

A mere attempt to rob was indeed held to be felony so 
late as Henry the Fourth’s time. 1 Hal. P, C. 582. But 
afterwards it was taken to be only a misdemeanor, and punish- 
able with fine and imprisonment; till the 7 Geo, 2. c, 21, which 
first made it a felony, (transportable for seven years,) unlaw= 
fully and maliciously to assault another, with any offensive 
weapon or instrument; or by menaces, or by other forcible 
or violent manner, to demand any money or goods with a 
felonious intent to rob. 

Now, by the 7 & 8 Geo. 4. ¢. 29. § 6. if any person shall 
assault any other person, with intent to rob him, or shall, 
with menaces, or by force, demand any such property of 
any other person, with intent to steal the same, he is 
guilty of Pigs punishable with transportation for life or 
years, or imprisonment not exceeding four years, and 
whipping. See 6 C. § P. 515, 521. 

By § 7. of the same statute it is declared, that to accuse, 
or threaten to accuse, a person of any infamous crime, and 
thereby, by intimidating such person, extorting money, 
chattel, or any valuable security, shall be deemed robbery. 

‘As to stealing from the person without violence, and other 
thefts, see Larceny. 

ROBBERSMEN, or ROBBERDSMEN. A sort of great 
thieves, mentioned in the statutes 6 Edm, 3. c. 14; 7 R. 2. 
c. 5; of whom Coke says, that Robin Hood lived in the reign 
of King Richard I, on the borders of England and Scotland, 
by robbery, burning of houses, rapine and spoil, &c. and 
that these robberdsmen took name from him, 3 Inst. 197. 

ROCHET. That linen garment which is worn by bishops 
gathered at the wrists. It differs from a surplice, for that 
hath open sleeves hanging down, but a rochet hath close 
sleeves. Lindewode, lib. 3. tit, 27. 

ROD, roda terre.| A measure of sixteen feet and a half 
long, otherwise called a perch. 

ROD KNIGHTS, from the Sax. rad, equitatio, and enyt, 
famulus, quasi ministri equitantes.] Certain servitors who 
held their land by serving their lords on horseback, Bract, 
lib, 




























TION-WEEK, Dies Rogationum; Robigatia.) A 

lled because of the special devotion of prayer and 

joined by the church for a preparative to the 

joyful remembrance of Ch scension. Cowell. : 

ROGUE, Fr.] An idle sturdy beggar, who, by ancient 

statutes, for the first offence, was called a rogue of the first 
3X 
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degree, and punished by whipping and boring through the 
gristle of the right ear ss gpa and for the second 
offence he was termed a rogue of the second degree, and 
executed as a felon if he were above eighteen years old; 
27 H. 8, c, 25; 14 Eliz. c. 5; but repealed by 35 Eliz. c. 7. 
§ 24, as related to vagabonds of the second degree. 

All former statutes relative to rogues and vagabonds were 

aled by the 5 Geo. 4. c. 83. See Vagrants. 

OGUS, Lat.) A funeral pile. A great fire wherein 
dead bodies were burned; and sometimes it is taken simply 
for a pile of wood. Claus. 5 Hen. 3. 

ROLL, rotulus.] A schedule of parchment that may be 
turned up with the hand in the form of a pipe. Staundf. 
P.C.11. Rolls are parchments on which all the pleadings, 


re] 


memorials, and acts of courts are entered and filed with the 


proper officer, and then they become records of the court. 
2 Lill. Abr. 491. By a rule made by the Court of King’s 
Bench, every attorney is to bring in his rolls into the office 
fairly engrossed by the times thereby limited, viz. The rolls 
of Trinity, Michaelmas, and Hilary terms, before the essoin 
day of every subsequent term; and the rolls of Easter term 
before the first day of Trinity term; and no attorney at law, 
or any other person, shall file any rolls, &e. but the clerks of 
the chief clerks of this court. Ord. B. R. Mich. 1705. If 
rolls are not brought into the office in time, it lias been 
ordered that they shall not be received without a particular 
rule of court for that purpose. Mich. 9 W.3. See Practice, 
Pleadings. 

Roux of Court, rotulus curie,] The court-roll in a manor, 
wherein the business of the court, the admissions, surrenders, 
names, rents, and services of the tenants are copied and in- 
rolled. See Copyhold. 

Rotts Orricr or THe Cnancery. An office in Chancery 
Lane, London, which contains rolls and records of the High 
Court of Chancery, the master whereof is the second person 
in the chancery, &c, Among these are the inrollments of 
acts of parliament, &c. See Chancery, Master of the Rolls. 

Rotts or rue Excnrauer. Are of several kinds, as the 

eat wardrobe roll, the cofferer's roll, the subsidy roll, &c, 

jee Exchequer. 

Rotts or Partrament. The manuscript registers of the 
proceedings of our old parliament; in these rolls are likewise 
a great many decisions of difficult points in law, which were 
frequently in former times referred to the determination of 
this supreme court by the judges of both benches, &c. 
Nicholson, Hist. Libr. part 3. cap. 3. edit. 1714. The inroll- 
ments in chancery of the acts of parliament, transmitted or 
certified from the parliament office, are sometimes termed 
parliament rolls, and sometimes statute rolls. See Statutes. 
Also Records. 

Rotts or tus Temrre. In the two Temples is a roll 
called the calves-head roll, wherein every bencher, barrister, 
and student, is taxed yearly at so much to the cook and other 
officers of the houses, in consideration of a dinner of calves- 
head provided in Easter term. Orig. Jurid. 199. 

ROMAN CATHOLICS. The penal laws against the 
catholics, although for the most part not expressly repealed, 
have been superseded by the provisions of modern statutes, 
and particularly by the 10 Geo. 4. c. 7. 

By the 18 Geo. 3. c. 60. the 11 & 12 W. 3. c. 4. was re- 
pealed in favour of such papists as should duly take the oath 
therein prescribed: of allegiance to his majesty, abjuration of 
the pretender, renunciation of the pope's civil power, and 
abhorrence of the doctrine imputed to them of destroying and 
not keeping faith with heretics, and deposing or murdering 
princes excommunicated by authority of the of Rome,— 
so far as it disabled them from purchasing or inheriting, or 
authorized the apprehending or prosecuting the popish clergy, 
or subjected to imprisonment either them or any teachers of 


youth. 
By the 31 Geo, 3. c. $2, also, all the severe restrictions and 
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of the former laws were removed from those R 

ies who should make and subscribe a declaration of 

their professing the Roman Catholic religion, and also take 
the oath required by the last statute. 

But by § 5. their places of worship are required to be 
certified to the quarter sessions, and there recorded; and no 
minister can officiate in any place of worship until his name 
and description are also recorded at the sessions, under fl 
penalty of being deprived of all benefit of the act. . 

By § 6. their places of worship are prohibited from being 
locked or fastened. 


By § 13. 14. 15.16. no person, who shall take the appointed 
oath, shall be prosecuted for teaching youth as a tutor of 
schoolmaster, except in any college or school of royal foun- 
dation, or any other endowed college or school, or except i 
any school in either of the two universities; but no Cat 
schoolmaster can receive into his school for education tht 
child of any Protestant father; nor is he permitted to kee? 
a school until his name and description shall have been ¥™ 
corded at the sessions. See post. 

But the great measure of relief to the Catholics was the 
Geo, 4. e. 7. whereby the restrictions which prevented the 
from sitting in either Houses of Parliament, and holding 
many offices and franchises, were removed. 

After reciting that “ by various acts of parliament CA5 
tain restraints and disabilities are imposed on the Rome 
Catholic subjects of his majesty, to which other subject® 
his majesty are not liable; and that it is expedient 
such restraints and disabilities shall be from henceforth ‘a 
continued ; and that by various acts certain oaths and Get 
tain declarations, commonly called thie declaration; aaa 
transubstantiation, and the declaration against transubst 
tiation and the invocation of saints and the sacrifice of 
mass, as practised in the church of Rome, are or may 
quired to be taken, made, and subscribed by the subjecti, 
his majesty, as qualifications for sitting and voting in P 
ment, and for the enjoyment of certain offices, franchises 
civil rights:” M 

It is by § 1. enacted, that all such parts of the said acg 
requitedle esidideclaggtions/crieiben OF an i 
subscribed by any of his majesty's subjects, as a qualified 
for sitting and voting in parliament, or for the exercise 0 
joyment of any office, franchise or civil right, be 
thereinafter excepted) repealed. i 

By § 2. Roman Catholics may sit and vote in either 
of Parliament on taking the oath therein contained, ini 
the oaths of allegiance, supremacy, and abjuration. 

By § 5. Roman Catholics may vote at elections of mep 
to serve in parliament for England and for Ireland, Ang g 
vote at the elections of representative peers of Scotl 
of Ireland, and may be elected such representative 
being in all other respects duly qualified, upon fer 
subscribing the oath thereinbefore set forth, and upemered f 
also such other oath or oaths as may be lawfully ti 
persons offering to vote at such elections, v 

By § 8 ceosench off Sny aebksas DAAA fox 9 
tained in 8 & 9 WV. 3. c. 3. (S.) to be tendered or ype” 
repealed, Roman Catholics may elect and be elec! 
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bers of parliament for Scotland, and enrolled as free-holders, 
» On taking the appointed oath. 
By § 9, no Roman Catholic priest is to sit in the House of 
ms. 


and § 10. Roman Catholics may hold and enjoy all civil and 
itary offices and places of trust or profit under his majesty, 
exercise any other franchise or civil right, except as 
'einafter excepted, upon taking and subscribing the oath 
before appointed. 
But by § 11. nothing therein contained shall exempt any 
Ferson professing the Roman Catholic religion from taking 
'y oaths, or making any declaration, not thereinbefore men- 
gone, or required to be taken or subscribed by any person 
is admission into any such office or place of trust or profit 
W aforesaid, 
nit Proyided that nothing therein contained shall enable 
and Catholics to hold or exercise the office of guardians 
Uni Justices of the United Kingdom, or of regent of the 
ome Kingdom, under whatever name, style or title such 
ce may be constituted; or to enable any person, otherwise 
Jord te eis now by law enabled, to hold or enjoy the office of 
taigh chancellor, lord keeper or lord commissioner of the 
p: seal of Great Britain or Ireland; or the office of lord 
of paat, or lord deputy, or other chief governor or governors 
ral cend ; or his majesty’s high commissioners to the gene- 
assembly of the church of Scotland. 
Y § 14, Roman Catholics may be members of any lay 
proj o orate, and hold any civil office or place of trust or 
t therein, and do any corporate act, or vote in any cor- 
scribi election or other proceeding, upon taking and sub- 
Such 8 the oath thereby appointed ; and upon taking also 
any „ther oaths as may by law be required to be taken by 
y person becoming members of such lay body corporate, or 
Within anittod to hold any office or place of trust or profit 
je same. 
ecel DY $ 15. such members of corporations not to vote in 
tastical appointments. 
estab, dê TAA t is age Poena kav oaa ot in ss 
cg, Shed church, or ecclesiastical courts, universities, col- 
tangy OT Schools: Provided also, that nothing therein con- 


ma hall extend to enable any person, otherwise than as 
tion is W by law enabled, to exercise any right of presenta- 
any ecclesiastical benefice whatsoever ; or to repeal, 
(he ig alter in any manner the laws now in force in respect 
$ trate of presentation to any ecclesiastical benefice. 
insti ye that where any right of presentation to any 
ai instal benefice shall belong to any office in the gift or 
Office yi ent of his majesty, his h 8 or successors, and such 
lie rei èll be held by a person professing the Roman Catho- 





ma 
i ‘wigion, the right of presentation shall devolve upon and 
being, 0ed by the Archbishop of Canterbury for the time 


B 
avi 18. no Roman Catholic, directly or indirectly, shall 
Creigin ge g iäjesty, or any person or persone holding or 
f regent the office of guardians of the United Kingdom, or 
Style gent of the United Kingdom, under whatever name, 
tenang. Cle such office may be constituted, or the lord lieu- 
of Ireland lord deputy, or other chief governor or governors 
Ment in yj, ching the appointment to any office or prefer- 
thureh Che united church of England and Ireland, or in the 
D em Scotland; and if any such person shall offend in 
flay, 18% he shall, being thereof convicted by due course 
for eye © deemed guilty of a high misdemeanor, and disabled 


Ni 
own." ftom holding any office, civil or military, under the 





A Every person professing the Roman Catholic 
Mayor,” Placed, elected, or chosen in or to the office of 
Bitrate PtOVost, alderman, recorder, bailiff, town clerk, ma- 
Hice gp pouneillor, or common councilman, or in or to any 

‘agistracy or place of trust or employment relating 
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to the government of any city, corporation, boro burgh, 
or district within the Ured i ari of Great ian and 
Ireland, shall, within one calendar month next before or upom 
his admission into any of the same respectively, take and 
subscribe the oath thereinbefore seer p and set forth, in the 
presence of such person or persons respectively as by the 
charters or usages of the said respective cities, rations, 
burghs, boroughs, or districts ought to administer the oath 
for due execution of the said offices or places respectively ; 
and in default of such, in the presence of two justices of the 
peace, councillors or magistrates of the said cities, &c. ifsuch 
there be; or otherwise, in the presence of two justices of the 
peace of the respective counties, ridings, divisions, or fran- 
chises wherein the said cities, &c. are; which said oath shall 
either be entered in a book, roll, or other record to be kept 
for that purpose, or shall be filed amongst the records of the 
city, &e. 

$ 20. Every person professing the Roman Catholic religion, 
appointed to any office or place of trust or profit under his 
majesty, his heirs or successors, shall within three calendar 
months next before such appointment, or otherwise shall, 
before he acts in such office or place, take and subscribe the 
oath thereinbefore appointed aca set forth, either in the Court 
of Chancery, or the Courts of King’s Bench, Common Pleas, 
or Exchequer, at Westminster or Dublin ; or before any judge 
of assize, or in any court of general or quarter sessions of tl 
peace in Great Britain or Ireland, for the county or place 
where the person so taking and subscribing the oath shall re- 
side; or in any of his majesty’s courts of session, justiciary, 
exchequer, or jury court, or in any sheriff or stewart court, 
or in any burgh court, or before the magistrates and council- 
lors of any royal burgh in Scotland, between the hours of nine 
in the morning and four in the afternoon; and the proper 
officer of the court in which such oath shall be so taken and 
subscribed shall cause the same to be preserved amongst the 
records of the court. 

§ 21. If any person professing the Roman Catholic reli- 
gion shall enter upon the exercise of any office or place of 
trust or profit under his majesty, or of any other office or 
franchise, not having taken and subscribed the oath therein 
before appointed, such person shall forfeit to his majesty two 
hundred pounds ; and the appointment of such person to the 
office, &c. so by him held shall become void. 

§ 22. Provided that the oath thereinbefore appointed shall 
be taken by the officers in his majesty’s land KAATE 
professing the Roman Catholic religion, at the same times 
and in the same manner as the oaths and declarations now 
aE ER by law are directed to be taken, and not otherwise. 

By § 24, titles to sees, &c. are not to be assumed by Ro- 
man Catholics. 

And by § 25. judicial or other officers are not to attend 
with insignia of office at any place of worship other than the 
established church, under a penalty of one hundred pounds. 

‘And by § 26. a penalty of fifty pounds is imposed on Ro- 
man Catholic ecclesiastics officiating except in their usual 
places of worship. 3 

For the provisions of the act with respect to Jesuits, see 
that title. 

By the 2& 3 Wm. 4. e. 115, it is enacted, that Roman 
Catholics in respect to their schools, places of religious wor- 
ship, education, and charitable purposes in Great Britain, and 
the property held therewith, and the persons employed about 
the same, shall be subject to the same laws as the Protestant 
Dissenters are subject to in England in respect of their 
schools, &e. 

By § 2. Roman Catholic schoolmasters are in all cases, 
when required by law, as a legal qualification for their em- 
ployments, to take the oath prescribed by the 10 Geo. 4. c. 7 
in lieu of all other oaths, or declarations, or tests. 

By § 4. the act is not to repeal the provisions of the 10 

aXe 














Geo. 4. c. 7. respecting the suppression or prohibition of the 
Fae orders of the church of Rome bound by monastic 
wS. 

And it is provided by § 5. that all property acquired or 
KANES codtpobes ot raligiotatstoclin ANAA ANA 
charitable purposes in England and Wales, shall be subject to 
the provisions of the Mortmain Act, 9 Geo. 2. c. 36. and to 
the same laws as the Protestant Dissenters are subject to in 
England in respect of acquiring or holding such property. 

or two recent statutes relating to marriages by Roman 
Catholic clergymen in Scotland and Ireland, see Marriage. 

ROMA-PEDITE. Pilgrims that travelled to Rome on 
foot. Mat. Paris, anno 1250. 

ROME, Church of. Its encroachments of power here, 
and how suppressed, see Pope, Preemunire. 

ROME-SCOT. See Peter-Pence. 

ROMNEY-MARSH. A large tract of land in the county 
of Kent, containing 24,000 acres, which is governed by certain 
ancient and equitable laws of sewers composed by Henry de 
Bathe, a venerable judge in the reign of King Henry ILI. ; 
from which laws all commissioners of sewers in England may 
receive light and direction. 4 Inst. 276. King Henry III. 
Pe a charter to Romney-Marsh, empowering twenty- 
four men thereunto chosen to make distresses equally upon 
all those who have lands and tenements in the said marsh, to 
repair the walls and water-gates of the same against the 
dangers of the sea. There are also several laws and customs 
observed in the said marsh, established by ordinance of 
justices thereto appointed in 42 Hen. 8; 16 E. 1; 33 E. 3; 
&c. The commissioners of sewers, in other parts of England, 
might formerly have acted according to the laws and customs 
of Romney-Marsh, or otherwise at their own discretion. See 
Sewers, 

ROOD, or Holy Rood, Holy Cross. 

ROOD OF LAND, rodata terre.) 
an acre. 

ROOKERY. An action on the case will not lie for dis- 
turbing a rookery, on the ground that rooks are a species of 
bird fere nature, of a distructive nature, not known as an 
article of food, and not protected by any statute; and there- 
fore a person cannot have any property in them, or establish 
any legal right to cause them to resort to his trees. 2 B, & 
C.934; S.C. 4 D. & R. 518. 

ROOTS. See Gardens. 

ROPE-DANCERS, &c. are public nuisances, and may, 
upon indictment, be suppressed and fined. 1 Hawk. P. C. 
75. § 6. See Nuisance, Play-Houses. 

ROS. A kind of rushes, which some tenants were obliged 
by their tenures to furnish their lords withal. Brady. 

M. A low watery place of reeds and rushes; 
and hence the covering of houses with a thatch made of reeds 
was so called. Cartular. Glaston. MSS. 107. 

ROSLAND, Brit. rhos.) Heathy land, or ground full of 
ling; also watery and moorish land. 1 Inst. 5. 

ROTHER-B SASTS, Under this name are comprehended 
oxen, cows, steers, heifers, and such like horned beasts, 
See 3 & 4 Ed. 6. c. 19. 

ROTULUS WINTONIZ, The Rollof Winton.) Was an 
exact survey of all England, per Comitatus, Centurias, et 
Decurias, made by King Alfred, not unlike that of Domesday ; 
and it was so called, for that it was of old kept at Winchester 
among other records of the kingdom ; but this roll time hath 
consumed. Ingulph. Hist. 516. 

ROUT, Fr. routte, i. e. a company or number.] In a 
legal sense, signifies an assembly of persons going forcibly 
to commit an unlawful act, though they do not do it. West. 
Symb. par. 2. A rout is the same which the Germans call 
rot, meaning a band or great company of men gathered toge- 
ther, and going to execute, or indeed executing, any riot or 
unlawful act. See Riot. 

ROYAL ASSENT, regius assensus.] ‘That assent which 





The fourth part of 
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the king gives to a thing formerly done by others, as to ti 
rima a bishop by daa bail chancery which given, th 
he sends a special writ for the taking of fealty. See F. N.F 
fol. 170. When the royal assent is given to an act of parlia- 
‘ment, it is written in the proper terms upon the act. See 
Parliament, 7 ; Statutes. i 

ROYAL BURGHS. _ Incorporations in S 
by royal charter, giving jurisdiction to the m: i 
certain bounds, and vesting certain privileges in the inh 
tants and burgesses. A burgh is called a royal burgh if 
holds of his majesty; if it holds of a subject, it is termed # 
burgh of barony. Bell's Scotch Dictionary. 3 
By the 3 & 4 W. 4. c. 46. burghs in Scotland are enabled 
to establish a general system of police. a 
By the 3 & 4 W. 4. c. 77. (explained by the 4 & 5 Wre 4 
c. 87.) the laws for the election of the magistrates and co 
of royal burghs are altered and amended; and by ec. 7 
(explained by the 4 & 5 Wm. 4. c. 86.) provisions are ™ 
for the appointment and election of magistrates and cow 
cillors for burghs and towns returning, or contributing t0 
return, members under the Reform Act, and which are n 
royal burghs. 

ROYAL FAMILY. See King, Queen, Prince. a 
ROYALTIES, regalitates.] "See King. Those royalti 
which concern government in a high degree, the king may 

not grant or dispose of. Jenk. Cent. 79. 

ROYNES. Streams, currents, or other usual passages ° 
rivers and running waters. Cowell. 3 

RUBRICAS, a rubro colore, because anciently written? 
red letters.] Constitutions of the church, founded upon the 
statutes of uniformity and public prayer, viz, 5 & 6 Æd, f 
c.1; 1 Eliz. c. 2; 18 & 14 Car. 2. c. 4. See Noncon 
mists, Religion, $c. p 
Rusric or a Srarure is its title, which was ancient 
written in red letters, It may serve to show the object 
the legislature, and thence affords the means of interpret 
the body of the act. Hence the phrase of an argument 
rubro ad nigrum. Scotch Dict. 
RUDMÄS-DAY, from the Sax. rode, crux, and mast 
day.] The feast of the Holy Cross: there are two of thet 
feasts, one on the 3d of May, the invention of the cross ‘i 
the other the 14th of September, called Holy Rood-day: 
exaltation of the cross. 

RULE OF COURT. An order made either be 
parties to a suit on motion, or to regulate the practice of 
court. See Motion in Court, Practici 

Where a defendant, consenting to a jud 5 
a benefit under it, the Court of C. P. will, upon the OF 
being afterwards made a rule of court, enforce by attach 
the defendant's performance of such terms of the rule as, 
beneficial to the plaintiff, or to the crown in a gui tam ae 
7 Taunt, 43. ihe 
A variety of general rules have recently been made bY his 
judges, regulating and assimilating the practice of the € 
at Westminster, altering the mode of pleading, &c. in PY ig 
ance of the authority given to them by various statutes: 
are shortly noticed under the head Judge ki 
A rule of court is also granted to prisoners in the gi 
Bench or Fleet prisons, every day the court sits, tO Bato 
large, if such prisoner have business in law of his cig. 
follow. But by rule of court of K. B. Easter term, 30 Gon 
on this subject, every prisoner within the King’s J 
prison, or the rules thereof, having a day rule, shall mh 
within the walls or rules before nine o'clock in the © 
3 T. R. 584. 

The rules of the King's Bench prison are 
without the walls, within which prisoners in custody “cape: 
lowed to live, on giving security to the marshal not to ‘od 
The benefit of these rules may be had by one in cus 
an ercom. cap. but is never granted to a prisoner in St 
on a criminal account, or for a contempt. See dd 
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For the limits of the rules of the King’s Bench prison, see 
. E. 80 Geo, 3. K. B. 3 T. R. 583; R. E. 35 Geo. 3. K. B. 
6 T. R. 305; 36 Geo. 3. K. B. 6 T. R. 778. 
RUMNEY-MARSH. See Romney-Marsh. 
RUNCARIA, from runca.] Land full of brambles and 
iers, 1 Inst. 5 a. 
S RUNCILUS ; RUNCINUS; is issued in Domesday (says 
pelman) for a load-horse, equus operarius colonicus ; or a 
_ Stmpter-horse, and sometimes for a cart-house, which Chau- 
cer, in the Seaman's Tale, calls a Rowney. Cowell. 

RUNDLET; RUNLET. A measure of wine, oil, &e. 
se eighteen gallons and a half. 1 R. 3. c. 13. 

RUNNERS or FOREIGN GOODS. See Customs on 

lerchandize, Smuggling. 
RUNRIG-LANDS.” In Scotland, lands where the ridges 
ee field belong alternately to different proprietors. An- 
met, this kind of possession was advantageous in giving an 
pa interest to tenants to resist inroads. By the act 1695, 
* 23, a division of these lands was authorized, with the ex- 
“ption of lands belonging to corporations. 

UPTARII. Soldiers, or rather robbers, called also rut- 


a and rutta was a company of robbers. Mat. Paris, 
L250. Articuli Magne Carte Johannis, 
WPTURA, Arable land or ground broke up. A term 


Ri ìn ancient charters, 

RAL DEANS. See Dean, 

datar Drawery, As every diocese is divided into arch- 

divans: (of which there are sixty,) so each archdeaconry is 
Vided into rural deaneries, which are the circuit of the 

'deacon's and rural dean's jurisdiction, And every dean- 

is divided into parishes. 1 Comm. 111. 

callen CA, A tub or barrel of butter, which in Ireland is 
a tuskin, Rusca apium signifies a hive of bees, Mon. 

» ii, 986, 

USCAT] 

Guns ATTA, 


oR USTA COMPANY, (or, as it has sometimes been 
d, The Muscovy Company,) subsisted by virtue of a 


en 


‘The place where knecholm or broom grows. 





RYE. 
charter granted by Philip and Mary in the first and second 
year ot'their reign, which was confirmed by a private statute 


passed in the eighth of Elizabeth. The charter was granted 
to them under the style of “ The Merchants Adventurers of 
England for the Discovery of Lands, Territories, Isles, Domi- 
nions, and Seigniories unknown, and not, before their late 
Adventure or Enterprise, by Seas or Navigation commonly 
frequented.” In the statute they were described by the name 
of The Fellowship of English Merchants for the Discovery 
of New Trades.” The extent of their rights under the sta- 
tute was the sole privilege of trading to and from the domi- 
nions and territories of the Emperor of Russia, lying north- 
ward, north-eastward, and north-westward from London, as 
also to the countries of Armenia Major, or Minor, Media, 
Arcania, Persia, or the Caspian Sea. Ít was said in 10 & 11 
W. 8. c. 6. to be commonly called “The Russia Company.” 

In the reign of King William III, it was thought this trade 
might be considerably enlarged, if the admission of persons 
into the company was made more easy ; and that it would be 
very proper to ascertain the fee of admission, which had not 
been done either by the charter or the statute [of Elizabeth. ] 
It was accordingly enacted by the 10 & 11 WV. 3, e. 6. § 1. 2 
that every subject of this realm might be admitted into the 
company on payment of 5l, only. 

Every individual admitted into the company conducts his 
business entirely as a private adventurer, or as he would do 
were the company abolished. 

For the charter and other matters relating to this company, 
see Hackluyt, vol. 1. p. 258—274. And for the particulars 
as to the trade to Persia, through Russia, see Reeve's Law of 
Shipping and Navigation, 

ROS TICI. The churls, clowns, or inferior country tenants, 
who held cottages and lands by the services of ploughing and 
other labours of agriculture for the lord. The land of such 
ignoble tenure was called by the Saxons gafalland, as after- 
wards soccage tenure, and was sometimes distinguished by the 
name of terra rusticorum. Paroch. Antiq. 136. See Tenures. 

RYE. One of the cinque ports, See Cingue Ports. 








SAC 
pong ert a The profanation of the Lord's 


n See Sı je 
SABBATUM. The sabbath, or day of rest; the seventh 
day from the creation: it is used for peace in the book of 


SABALLINE PELLES. Sable furs mentioned in Hoved. 
p. 578; Renee anno. 1188. 

SABBULONARIUM. A gravel pit: or liberty to dig 

wel and sand; also the eee ios the same. Pet. 

l. temp. Edw. 3, 
SAGA, in the 3 Jy synonymous with 
. In the Saxon is is with causa 
in Latin, whence we in England ed paracrine expression, 
for whose sake, i. e. for whose cause, &c. 

SACABURTH, Sacasere, Saxapere. He that is robbed, 
or by theft deprived of his money or goods, and puts in 
surety, to prosecute the felon with fresh suit. Brit. c. 15 
& 29; with whom es Bracton, l. 3. c. 32. The Scots 
term it sikerborgh, ‘tant is, certum vel securum plegium vel 
pignus; for with them siker signifies securus, and borgh legius. 


Spelm. 
SACCINI. Monks so called, because they wore next their 
skins a garment of goats’ hair; and saccus is applied to coarse 


cloth made of such hair. Walsing. 

SACCIS. Fratres de saccis, the sackcloth brethren, or the 
penitential order. Placit. 8 Edw. 2. 

SACCUS CUM BROCHIA. A service or tenure of find- 
ing a sack and a broach (pitcher) to the king, for the use of 
his army, Bracton, lib. 2. c. 16. See Brochia. 

SACK OF WOOL. A quantity of twenty-six stone of 
sheep's wool; and of cotton wool, from one hundred and a 
half to four hundred. 14 Edw. 3. st. 1. c. 2. 

SACRAMENT, sacramentum.) Usually applied to the 
Holy Sacrament of the Lord’s Supper. By the rubric there 
must be three at the least to communicate, and a minister is 
not without lawful cause to deny it to any who shall devoutly 
and humbly desire it: but notorious sinners are not to be ad- 
mitted to it till they have repented; nor those who maliciously 
contend, until they are reconciled, &c. ; also the sacrament is 
not to bé administered to such who refuse to be present at 
the prayers of the church, or to strangers; for a minister 
is not obliged to give it to any but those of his own parish ; 
and the partakers of the holy sacrament ought to signify their 
names to the curate at least a day before it is administered. 
Can, 27. 

If a minister refuse to give the sacrament to any one, being 
required by the bishop, he is to certify the cause of such re- 
fusal; and a parson refusing to administer the sacrament to 
any without just cause, is liable to be sued in action on the 
case: because a man may have a temporal loss by such re- 
fusal. 1 Sid, 34. 

In every parish church the sacrament is to be administered 
three times in the year, (whereof the feast of Easter to be one,) 
and every layman is bound to receive it thrice every year, &c. 
Tn colleges and halls of the universities the sacraments are 





SAC 
to be administered the first or second Sunday of every 
and in cathedral churches, upon all principal feast 
Canon. 21, 22, 23. 

The churchwardens, as well as the minister, are to 
atinin the TEE arin often to the sae 
as they ought; on achurchwarden's presentin amal 
not receiving the sacrament, he may be Tbelled in the & 
astical court and excommunicated, &c. Reviling the 
ment of the Lord’s Supper is punishable under 1 Elie 
1 Edw. 6. c. 1. with fine and imprisonment, 

The acts commonly called the Test and Corporation A 

uiring persons to take the sacrament as a qualificati 
office, have been repealed. See Nonconformists. 1 

SACRAMENTUM. An oath: the common form of 
inquisitions might in Latin, by a jury, run thus: gid 

sacramentum suum, &c. ; whence possibly the pros 
offering to take the sacrament of the truth of a thing» ™ 
first meant by attesting upon oath, 

Sacramentum Avranis. The sacrifice of the mass, oF 
is now called the sacrament of the Lord's Supper. 2 
Antig. 488. 

SACRILEGE, sacrilegium.] Church robbery, or a ti 
of things out of a holy place; as where a person steals 
vessels, ornament, or goods of the church: and it is : 
be a robbery of God, at least of what is dedicated to his 

ice. 3 Cro. 153. If any thing belonging to private pe! 
left in a church, be stolen, it is only common theft, not 
lege: but the canon law determines that also to be sac! 
as likewise the stealing of a thing known to be conse 
in a place not consecrated. Treat, Laws, 360. si 

sy the civil law sacrilege is punished with greater sevei 

than other thefts; and the common law distinguis! “ft 
crime from other robberies; for it denied the benefit 0 is 
clergy to the offenders, which it did not do to other f 
but by statute it is put upon a footing with other felonies $ 
making it felony excluded of clergy, as most other # 
are. 2 Inst, 250. a 
‘All the old statutes on the subject are repealed, and NO 
the 7 & 8 Geo. 4. c. 29. § 10. persons breaking and ¢ 
any church or chapel and stealing therein any chattel, org 
ing stolen any chattel therein, breaking out of the samêy 
guilty of felony and shall suffer death. A 
A dissenting chapel is not within the above statute. 6 C" 

335. See farther Accessory, Burglary. i 

The term sacrilege was also ancienily applied to the ber 
tion to laymen, and to profane or common purposes; © 
was given to religious persons and to pious uses: this 
guilt which our forefathers were very tender of ine! 
and therefore when the order of the knights tem) 
dissolved, their lands were, under this pretext, ‘ale 
violated, given to the knights hospitallers of Jeru 7 
this reason: ne in pios usus erogata, contra donator 
tatem in alios usus distraherentur. Paroch. Antig. 9%, 

SACRISTA, Latin.] A sexton belonging to & 
old times called sagerson, and sagiston. 
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_  SADBERGE. A denomination of part of the county 
e of Durham. See 11 Geo. 4. c. 11; Domesday, Bolden- 
hk, 577; Camden's Britannia; Brigantes, p. 744, ed. 1637. 
SAFE-CONDUCT, salvus conductus.) ‘A security given 
the prince, under the great seal, toa stranger, for his safe 
foming into, and passing out of, the realm; the form whereof 
win Reg. Orig. 25. 
. The royal prerogative of granting safe-conduets is con- 
sidered by Blackstone as nearly related to, and plainly de- 
ed from, that of making war. See King, V. 3. 
Great tenderness is shown by our laws, not only to foreign- 
ers in distress, (see Wreck,) but with regard also to the ad- 
‘ion of strangers who come spontaneously ; for as long 
th ‘ir nation continues at peace with ours, and they behave 
“mselves peaceably, they are under the king’s protection, 
W0ugh liable to be sent home whenever the king sees occa- 
= But no subject of a nation at war with us ean, by the 
of nations, come into the realm, nor can travel himself 
the high seas, or send his goods and merchandise from 
` Place to another, without danger of being seized by our 
diye unless he has letters of safe-conduct; which by 
aga ancient statutes must be granted under the ings great 
ias ad enrolled in Chancery, or else are of no effect; the 
ma being supposed the best judge of such emergencies, as 
Y deserve exception from the general law of arms. But 
ayn Lorts under the king's sign-manual, or licences from his 
aljo84ors abroad, are now more usually obtained, and are 
2rd to be of equal validity. 1 Comm. c. 7. p. 259, 260. 
it AS Hen. 6. c. 8; 18 Hen. 6. c. 8; 20 Hen, 6. c. 1; and 
tit, dlien, À 
Indeed the law of England, as a commercial country, pays 
instag, Pärticular regard to foreign merchants in innumerable 
ces, One is highly proper to be mentioned in this place, 
ines Sna Charta, c. 30. it is provided, that all merchants 
{ines Publicly prohibited beforehand) shall have safe-con- 
thro h lepart from, to come into, to tarry in, and to go 
ay England, for the exercise of merchandise, without 
Unreasonable imposts, except in time of war; and, if a 
attacks out between us and their country, they shall be 
the kia Gf in England) without harm of body or goods, till 
are pog Or his chief justiciary be informed how our merchants 
ated in the land with which we are at. war; and, if 
1 Com, cure in that land, they shall be secure in ours. See 
The 2 260; Montesg. Sp. L. xx. 13. 
ito lation of safe-conducts or passports, or the com- 
Or aa Acts of hostility against such as are in amity, league, 
ce with us, who are here under a general implied safe- 
» are breaches of public faith; without the preserva- 
Which there can be no intercourse or commerce be- 
Di ot nation and another; and they are considered as 
tinuinet Stound of national war. And as, during the con- 
foreign o Of any safe-conduct, either express or implied, the 
l, mog? Under the protection of the king and the law; 
tices ay ecially, as we have seen that it is one of the 
tntileq OF Magna Charta, that foreign merchants should be 
dom thee tle-conduct and security throughout the king- 
i td 18 no question but that any violation of either 
hiictment ot Property of such foreigner may be punished by 
ticular, > tee name of the king, whose honour is more 
And wher Y, engaged in supporting his own safe-conduct. 
idiviqua j his malicious rapacity was not confined to private 
i » but broke out into general hostilities, by 2 Hen. 
ing ang nthe, breaking of truce and safe-conducts, or 
Support ceiving the truce-breakers, was (in affirmance 
tt of the law of nations) declared to be high 
Htvator aist the crown and dignity of the king; and con- 
ton, And em 2C and safe-conducts were appointed in every 
“powered to hear and determine such treasons 
itted at sea) according to the ancient marine 
ractised in the admiral’s court; and, together with 
‘ned in the law of the land, to hear and deter- 





it 
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mine according to that law the same treasons, when com- 
mitted within the body of any county. Which statute, so 
far as it made these offences amount to treason, was suspend~ 
ed by 14 Hen. 6, c. 8. and repealed by 20 Hen. 6. c. 11. but 
revived by 20 Hen. 6. c. 2. which gave the same powers to 
the lord chancellor, associated with either of the chief justices, 
as belonged to the conservators of truce and their assessors; 
and enacted that, notwithstanding the party be convicted of 
treason, the injured stranger should have restitution out of 
his effects, prior to any claim of the crown, And it is farther 
enacted by 31 Hen. 6. c. 4. that if any of the king’s subjects 
attempt or offend upon the sea, or in any port within the 
king’s obeisance, against any stranger in amity, league, or 
truce, or under safe-conduct ; and especially by attaching his 

erson, or spoiling him, or robbing him of his goods; the 
lord chancellor, with any of the justices of either the King’s 
Bench or Common Pleas may cause full restitution and 
amends to be made to the party injured. 

It is observed that the suspending and repealing acts of 
14 & 20 Hen. 6. and also the reviving act of 29 Hen. 6. 
were only temporary ; so that it should seem that, after the 
expiration of them all, the 2 Hen. 5. continued in full force ; 
but et it is considered as extinct by the 14 Edw. 4. c. 4. 
which revives and confirms all statutes and ordinances, made 
before the accession of the House of York, against breakers 
of amities, truces, leagues, and safe-conducts, with an express 
exception to the 2 Hen. 5. But (however that may be) it 
seems to have been finally repealed by the general statutes of 
Edward VI. and Queen Mary, for abolishing new created 
treasons; though Hale seems to question it as to treasons 
committed on the sea, 1 //al. P. C. 267. But certainly 
the 31 Hen. 6. remains in full force to this day. 4 Comm, 
c. 5. p. 69, 70. 

SAFEGUARD, salva guardia.) A protection of the 
king. to one, who is a stranger, that fears violence from some 
of his subjects, for seeking his right by course of law. Regs 
n 26. 

E-PLEDGE, salvus plegius.) 
man’s appearance at a day assigned, 
See Pledge. 

SAGAMAN, from Saxon saga, fabula.] A taleteller; or 
secret accuser. Leg. Hen. 1. cap. 63. 

SAGIBARO, SACHBARO, justiciarius, a judge. 


na, c. Ge 
SAGITTA BARBATA. A bearded arrow, Blount, 
SAGITTARII. A sort of small ships or vessels, with 
oars and sails. R. de Diceto, anno 1176. 

SAIL-CLOTH. For encouraging the manufacture of 
sail-cloth, any person may import into this kingdom un- 
dressed flax, without paying any duty for the same, so as a 
due entry be made thereof at the custom-house, &c, No 
drawback is to be allowed on re-exportation of foreign sail- 
cloth: but an allowance shall be made of 1d. per ell for 
British sail-cloth exported, &c, All foreign sai-cloth im- 
ported, from which duties are granted, shall be stamped, ex- 
pressing from whence imported, &c. Manufacturers of sail- 
cloth in this kingdom are to affix to every piece by them 
made, a stamp containing their names and places of abode ; 
or exposing it to sale shall forfeit 102. If any persons cut 
off or obliterate such stamps, they incur a forfeiture of 51. 
upon conviction before one or more justices, to be levied by 
distress, &c. 4 Geo. 2. c. 27. 

Under the provisions of the 9 Geo. 4. c. 76. § 16. the 
bounties formerly allowed on the exportation of sail-cloth are 
discontinued. } 

Ships built, on first setting out to sea, to have one com- 
plete set of sails manufactured here, on pain of 50l. No sail- 
maker may work up into sails foreign sail-cloth not stamped, 
under 20/. penalty: sail-cloth made in Great Britain, the 
pieces being made of certain lengths and breadths, shall weigh 
so many pounds each bolt, and the warp wrought of double 


Or 






A surety given for a 
Bract. lib. 4. cap. 2. 


Leg. 
h 
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yarn, &e. Flax yarn used in British sail-cloth not to be 
‘whitened with lime, on forfeiture of 6d. a yard. Sail-makers, 
&c. are to cause this act to be put up in their shops and 
workhouses, under the penalty of 40s. 9 Geo. 2. c. 37. 

So much of the last-mentioned act as relates to the materials 
to be used in the manufacture of British sail-cloth, and the 
manner of manufacturing the same, was led by the 1 
Geo. 4. c. 25. 

‘Masters of ships are to make entry of all foreign made sails 
on board, under the penalty of 50. and pay duty for the 
same, unless they choose to deliver up the sails as forfeited : 
sails brought from the East Indies were exempted from duty ; 

[but this is repealed by 54 Geo. 3. c. 66. § 2.] Forel 
made sail-cloth imported, is to be stamped at the landing 
forger of stamps, &e. shall forfeit 507. A sail-maker making 
foreign sail-cloth unstamped into sails, shall forfeit 50}. A 
sail-maker shall not repair or amend the same under the 
penalty of 201. 19 Geo. 2. c. 27. 

Now, by the 9 Geo, 4. c. 76. § 12. foreign sails when im- 
ported by, and fit and TT for, and in the actual use of 
any British ship, are exempted from duty; but when other- 
wise disposed of, they pay an ad valorem duty of 20 per cent. 

SAINT MARTIN, te GRAND, court of.) The chief of 
the several courts in London are the sheriff’s courts, holden 
before their steward or judge; from which a writ of error lies 
to the court of hustings, before the mayor, recorder, and she- 
riffs; and from thence to justices appointed by the king’s 
commission who used to sit in the church of Saint Martin le 
Grand; and from the judgment of those justices, a writ of 
error lies immediately to the House of Lords. 3 Comm. 80. 
n, cites F. N. B. 82. 

» SAIO. A tipstaff, or serjeant-at-arms; derived from the 
Saxon, sagol, fustis, because they used to carry a rod or 
staff. Spelm. 

SAKE. See Sac, Soke. 

SALARY, salarium.) A recompense or consideration 
made to a person for his pains and industry in another man's 
business: the word is used in the 23 Edw. 3. c. 1. 

It is so called, as Pliny saith in the thirty-first book of his 
Natural History, c. 7. because it is as necessary for a man as 
salt; and makes his labour relish, as salt doth his meat. 
Termes de la Ley. 

‘Salarium at first signified the rents or profits of a sala, hall 
or house; (and in Gascoine they now call the seats of the 
gentry salas, as we do halls;) but afterwards it was taken 

for any wages, stipend, or annual allowance. Comwell. 

SALE, venditio.) The transferring the property of goods 
from one to another, upon valuable consideration: if a bar- 
gain is that another shall give me 5/. for such a thing, and 

e gives me earnest which I accept, this is a perfect sale. 
Wood's Inst. 316. On sale of goods if earnest be taken to 
the seller, and part of them are taken away by the buyer, he 
must pay the residue of the money upon fetching away the 
rest, because no other time is appointed; and the earnest 
given binds the bargain, and gives the buyer a right to de- 
mand the goods; but a demand without paying the money is 
void: and it has been held that, after the earnest is taken, the 
seller cannot dispose of the goods to another, unless there is 
some default in the buyer; therefore if he doth not take away 
the goods and pay the money, the seller ought to require him 
so to do; and then if he doth not do it in convenient time, 
the bargain and sale is dissolved, and the seller may dispose 
of them to any other person, 1 Salk. 118. A seller of a 
thing is to keep it a reasonable time, for delivery; but where 
no time is appointed for delivery of things sold, or for pay- 
ment of the money, it is generally implied that the delivery 
be made immediately, and payment on the delivery. 3 Salk. 
61. Where one agrees for wares sold, the buyer must not 
carry them away before paid for; except a day of payment 
is allowed him by the seller. : Noy, 87. 

A sale may be of any living or dead goods in a fair or 
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market, be they whose they will, or however the seller € 
by them, if made by the cautions required by law: b 
one sell my goods unduly, I may have them again. 
Stud. 328; Perk. § 93. If aman affirm a 
such a value when it is not, this is not actionable; 
actually warrants it, at the time of the sale, and not 
wards, it will bear an action, being part of the contra® 
2 Cro. 5. 886. 630; 1 Roll. Abr. 97. y 

Where the seller of goods, upon the buyer's refusal to at 
cept them, requested the buyer to sell them for him, w% 
the buyer agreed to do, if he could, but did not: the cour 
of K. B. held that, in an action by the seller for the P 
the jury, in considering whether the request made by. 
seller was a waiver of the contract of sale, could not take in 
their consideration whether such request was made under 
ignorance of the law, and an impression that his remedy 
gone. 3M. § S. 378. 

A., by letter, offered to sell to B. certain specified goo" 
receiving an answer by return of post: the offerer’s lett 
being misdirected, the answer, notifying the acceptan 
arrived two days later than it would otherwise have Gon 
and A. had then sold the goods: the court of K. B. held th 
B. was entitled to recover against A. in an action for M 
completing his contract, the default in the return of © 
answer resulting from 4.’s mistake, and that there was 
contract binding the parties from the moment the oi 
accepted. 1 B. & A. 681. 

A., a foreign merchant, employs B. to 
commission: the vendors (with the Ruoidedge 
chases were made on account of 4.) make out the invoiee 
B., and take in payment his acceptances, payable at 
months: held, Ist, that there was no contract of sale 4 
between 4. and B.; and, 2dly, that B. could not, at 
events, maintain any action against 4. before the six MO 
oc 1B. § A.14, 

y the common law, a parol contract for the sale of 80t 
was valid; but by the statute of frauds, a memorandum 
note in writing, is requisite where the price of the 8% 
amounts to 102. unless the buyer accept and actually } 
part of the goods, or give something in earnest to bind 
bargain or in part of payment. See Agreement. all 

he statute of frauds was held not to apply to certain 
ecutory contracts, which were nevertheless within the 
chief thereby intended to be remedied; but by the 9 Gag 
c. 14. § 7. its enactments were extended to all contracti jy 
the sale of goods of the value of 10/. “ notwithstanding 
goods may be intended to be delivered at some future © 
or may not at the time of such contract be actually Mig 
procured, or provided, or fit or ready for delivery; 0" 
act may be requisite for the making or completing there 
rendering the same fit for delivery.” 

See further, Agreement, Bailment, Consideration, COM 
Fraud, Market, Stoppage in Transitu, dc. 

SALET, from Fr. salut, salus.) A head pieces a 
or scull of iron, &c. See 20 Rich, 2.¢. 1. 

SALICETUM. An osier bed. 1 Inst. 4. 

SALINA. A salt-pit, or place wherein salt is made 
salina is sometimes wrote for salma, i. e. a pou 
Chart.7 Edw. 2. a 

SALIQUE LAW, Lew Salica.) A law by which | 
only are allowed to inherit. Tt was an ancient law moi 
Pharamond, king of the Franks, part of which seemè 
been borrowed by our Henry I. in cori his 
hoc fecerit, secundum legem Salicam moriatur, 5¢- COP ps, W 

SALMON. No person may take salmon in TWO, 
tween the Ist of August and the 11th of Novem gs 
salmon are not to be taken under eighteen inches g 
under penalties. 13 Edw. 1. c. 47; 1 Eliz. e. 17. gol 
salmon in the Teign, Dart, and Plym rivers, 43 G6 gen 
and as to those in the rivers of Carmarthenshire, op 
c. 33. Salmon not to be taken in the Thames bet 
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August and 11th November. 9 Ann. c. 26. Fishmongers 
Prohibited to buy salmon under six pounds weight. 1 Geo. 1. 
18 Salmon may be taken in the Ribble between 1st 
January and 15th September. 23 Geo. 2. e. 26. 
Y 58 Geo. 3. c. 43, for preventing the destruction of the 
Heed of salmon, and fish of salmon kind, in the rivers of 
‘ngland, the justices at quarter sessions are authorized to 
*ppoint conservators or overseers of rivers; and to fix the 
Periods, not exceeding 150 days in each year, to be Fence- 
s during which such fish, or the brood or fry thereof shall 
e taken, Penalties are imposed on persons illegally 
troying the fish, or brood or fry, by poisoning or spoiling 
Water, &c. or having in their possession fish, &c, at un- 
‘onable times, 
Scotch salmon fisheries are now regulated by the 9 
eo. 4.0.89. See further, Fish. 
SALTATORIUM. A deer-leap: Quod habeat unum Sal- 
orium in parco de B. Pat. 1 Edw. 3, 
SALT. “A considerable revenue, amounting at one time 
° 1,500,0000, a year, was formerly raised by duties on this ar- 
» which kept increasing until they reached the sum of 15s. 
shel, but all of which were repented by the 6 Geo. 4. c, 65. 
ci ‘Att-Dury in London. There is a custom duty in the 
ty of London called Granage, payable to the lord mayor, 
tieth ‘or salt brought to the port of London being the twen- 
S, part. Cit, Lib, 125. f 
the Att-Parne, What quantity to be delivered yearly into 
« Toyal stores, Ann. st. 1. c, 12. § 118. See Gunpowder, 
Mange Sever. One penny paid at the feast day of St. 
he by the tenants of some manors, as a commutation for 
larges vice of carrying their lord’s salt from market to his 
SAL Paroch, Antig. 496. 
SA ‘TUS, A high thick wood or forest. See Boscus. 
SALVA-GARDA. See Safeguard. 
SALVAGE, See Insurance, 11. 6; Seamen, Wreck. 
his ALUTE, Salus.) A coin made by King Hen. V. after 
En, B Wests in France, whereon the arms of France and 
and were stamped and quartered, Stone's Chron. 589. 
PLE, A small quantity of a commodity exhibited at 
private sales as a specimen, Where goods are 
Tog ypetsed certain small specified quantities are, by the 
ations at the Custom-house, allowed to be taken out as 


ples wi 
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bea? and the 
Bin to the place whereunto he grants such privilege, Sanc- 
ries yy g p! ge. 


e ing Luci s 
A their re first granted by King Lucius to our churches 


cap. 38; Fleta, 





9, 
m John's of Beverly in Yorkshire had an eminent sanc- 
longing to it in the time of the Saxons; and St, Bu- 
ornwall had the like granted by King Athelstan, 
the cui 80 had Westminster granted by King Edward 
Ren, gori and St. Martin le Grand’ in London, 21 





Palace cotland the abbey of Holyrood house, the ancient 
Biving g, Ue Scottish kings, still possesses the privelege of 
Matnte ona tuary to a debtor. To retire to the abbey, is by 
Sonstitures C2 the circumstances which, joined to insolvency, 
Fon, * legal bankruptcy. ‘The bounds of the abbey are 
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extensive, and the whole is placed under the direction of a 
baillie appointed by the Duke of Hamilton, as heritable 
keeper of the palace. When a person retires to this sanc- 
tuary, he is secured against arrest from the instant he passes 
the ‘confines, and this security continues for twenty-four 
hours: to enjoy it beyond that period he must enter his 
name in books kept by the baillie of the abbey. This sane- 
tuary gives no protection to a criminal nor to a crown 
debtor, nor fraudulent debtor, nor to a person under an 
obligation to do an act within his own power; nor does it 
secure the debtor against such debts as he may contract 
during his residence in sanctuary, for the personal execution 
of which debts there is a prison within the bounds. Where 
a person claims the sanctuary who has no title to it, he may 
be arrested, with the concurrence of the baillie. Bell's 
Scotch Law Dict, 

Sanctuaries, it has been observed, did not gain the name of 
such till they had the pope’s bull, though they had full privi- 
lege of exemption from temporal courts by the king’s grant 
only; but no sanctuary granted by general words extended 
to high treason; though it extended to all felonies, except 
sacrilege, and to all inferior crimes, not committed by a sanc- 
tuary man; and it never was a protection against any action 
civil, any farther than to save the defendant from execution 
of his body, &e. 2 Hawk, P. C. c. 32. 

While this protection against justice remained in force, if 
a person accused of any crime (except treason, wherein the 
crown, and sacrilege, wherein the church was too nearly con- 
cerned) had fled to any church or churchyard and within 
forty days after went in sackcloth and confessed himself 
guilty before the coroner, and declared all the particular 
circumstances of the offence; and thereupon took the oath 
in that case provided, viz. that he abjured the realm, and 
would depart from thence forthwith, at the port that should 
be assigned him; and would never return without leave from 
the king; he by this means saved his life, if he observed the 
conditions of the oath, by going with a cross in his hand, and 
with all convenient speed, to the port assigned, and embark- 
ing. For if, during this forty days’ privilege of sanctuary, or 
in his road to the sea-side, he was apprehended and arraigned 
in any court, for this felony, he might plead the privilege of 
sanctuary, and had a right to be remanded, if taken out 
against his will. But by this abjuration his blood was at- 
tainted, and he forfeited all his goods and chattels, The 
immunity of these privileged places was very much abridged 
by the 27 Hen, 8. c.19; 92 Hen, 8. c. 12. And now, by 

21 Jac. 1. c. 28. all privilege of sanctuary, and ab- 
juration consequent thereupon, is utterly taken away and 
abolished. 




















u 2. c. 3; 4 Hen, 8. c. 2; 21 Hen. 8. c. 23 
22 Hen, 8. e. 2. § 14. By 26 Hen. 8. e. 13. sanctuary was 
taken from offenders in high treason, See further, Abju- 
ration, Arrest, Privilege, I 

SANDAL. A merchandise brought into England, and a 
kind of red-hearded wheat. See 2 Rich. 2. ¢. 1. 

SAND-GAVEL. A payment due to the lord of the 
manor of Rodley, in the county of Gloucester, for liberty 
granted to the tenants to dig sand” for their common use, 
Tayl. Hist. Gavel. 113. 

SANE MEMORY, i. e. perfect and sound mind and me- 
mory to do any lawful act, &e. See Idiots and Lunatics. 

SANGUINEM EMERE. Was where villeins were bound 
to buy or redeem their blood or tenure, and make them- 
selves freemen, Lib. Niger Heref. 
SANGUIS. Is taken for that right or power which the 
chief lord of the fee had to judge and determine cases where 
blood was shed. Mon, Angl. tom. 1. p. 1021. 

















SANG, SANC, Old French.] Blood. 
Y 
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SARABARA. A covering for the head. Mat. Westm. 
anno 1295. 

SARCLIN-TIME, from the French sarcler; Latin sar- 
clare.) The time or season when husbandmen weed their 
corn. Cowell, 

SARCULATURA. Weeding of corn. Una sarculatura, 
the tenant’s service of one year’s weeding for the lord. 
Paroch. Antiq. 403. 

SARK, ISLE OF. See Jersey. 

SARKELLUS. An unlawful net or engine for destroying 
fish. Inquisit. Justic. anno 1254. 

SARPLER or WOOL. Serplera lanæ, otherwise called 
a pocket.] Half a sack containing 80 stone of 14lbs.; the 
sack, containing 80 tod, each tod being two stone. Fleta, 
lib. 2. c. 12; Termes de la Ley. 

SART, assart.] A piece of woodland turned into arable. 
See Assart. 

SARUM, Salisbury.) There was a form of church-ser- 
vice called secundum usum Sarum, composed by Osmond the 
second bishop of Sarum, in the time of William the Con- 
queror. Hollingshed, p.17. col. B. 

SASSE. A kind of weir with flood-gates, most commonly 
in navigable and cut rivers, for the damming and shutting 
up and loosing the stream of water, as occasion requires, 
for the better passing of boats and barges. This in the west 
of England is called a lock, and in some places a sluice. 
Conell. 

SASSONS. The corruption of Saxons, a name of con- 
tempt formerly given to the English, while they affected to 
be called rene they are still so called by the Welch. 

SATISFACTION. Is the giving of recompense for an 
injury done, or the payment of money due on bond, judg- 
ment, &c.; in which last case it must be entered on record. 
2 Lil. Abr. 495, See Payment. 

Where money given one by will shall be held to be in sa- 
tisfaction of a debt, and where not, see Legacy. 

‘That satisfaction means legal compensation, and not any 
arbitrary recompense, see 3 B. § P. 55. 

As to pleading satisfaction in cases of trespass, see titles 
Justices, Sheriff, Trespass, &c. 

SATURDAY’S STOP. A space of time from even-song 
on Saturday till sun-rising on Monday, in which it was not 
lawful to take salmon in Scotland and the northern parts of 
England. MS. Cowell. 

AVER DEFAULT. Is a law term signifying to ex- 
cuse; as when a man having made default by not appearing 
in court, &c. comes afterwards and alleges good cause for it, 
viz. imprisonment at the time, or the like. aca de la Ley. 
See Default. 

SAVINGS BANKS. Admirable institutions, which have 
of late years been established throughout the united king- 
dom, for encouraging economy among the labouring class of 
people, by providing for the investiture of their savings in 
goverment securities, &e. 

By the 9 Geo. 4. c. 92. (amended by the 3 & 4 Wm. 4. 
c. 14.) the laws relating to savings banks in England and 
Treland, were consolidated, and all former statutes repealed, 

§ 2. declares what institutions shall be entitled to the pri- 
vileges and benefits of the act; but banks are not to be 
formed in future unless approved by the justices at sessions 
and the commissioners of the national debt. 

By § 3. the rules of each institution are to be entered in a 
book, and be open to the inspection of depositors ; and a 
ony thereof is to be deposited with the clerk of the peace. 

4. the rules and regulations before being deposited with 
clerk of the peace, are to be submitted to a barrister. 
tices at sessions may reject any rules of institution: 

§ 5. rules, when entered and deposited, are to be binding 
on members and depositors; and a copy thereof is to be re- 
ceived as evidence. 


Jus- 
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By § 6. no treasurer, trustee, or manager, &c. shall 
any benefit from the institution. 

§ 7. the treasurer and other officers intrusted with 
or custody of money to give security. 

§ 8. the effects of each institution to be vested in trustee 
for time being. 

§ 9, no trustee or manager shall be peroonaly jable, © 
cept for his own acts, or for any thing done by him in vi 
of his office, except where he shall be guilty of wilful n 
lect or default. 
§ 10. treasurer and trustees, &c. to account and deliver U 
effects when required. 

§ 11. trustees of savings banks shall invest all money 
the Bank of England or Ireland, and not in any other 
curity; and are not to prevent depositors from withdrawi? 
their money from savings banks. They are empowered 
pay into the Banks of England or Ireland any sum not 4 
than 50,, to the account of the commissioners for the redi 
tion of the national debt; but previous to payments, an 
of two trustees must be produced. 

$ 12. provided that nothing in the act contained shall pi 
vent the trustees of any savings banks already or to be & 
tablished, receiving sums of money from any depositor 
any purpose except to be paid into the bank; and such tr 
tees may apply such sums in any other manner for the 
nefit of the several depositors, according to the rules of su 
savings banks respectively, 

§ 13. central banks may invest the money of branch bi 

§ 14. if any order or declaration produced to the said 
ficer for the purpose of paying monies into the Ban 
England or Ireland, to the account of the said commission 
as aforesaid, shall contain any matter false or untrue, © 
the sum so paid shall be forfeited to the commissioners. 

id in on savings bank account are to be 

or exchequer bills, 
§ 16. on payment of money into the bank to the acco! 
of national tebe commissioners, their officer shall give a 
ipt for the same, carrying interest at 24d, per cent 
























And by § 17. interest due on money mentioned in ree 
EREE R Pt half-yearly up to 20th November and 
May, and carried to account of savings bank as K 
principal. Interest arising to depositors may be caleull 
yaniy or twice a year, and carried to their credit as P 
cipal. 

j 18. before drawing for money, trustees shall sign an Ak 
pointment of an agent to receive the same, which app® 
ment shall be deposited with the commissioners. APP% 
ments may be revoked, and others granted, from time 
time. if 

§ 19. trustees may draw for the whole or any part of 
sum placed to their account, by drafts on commi 
which shall be indorsed by their officer, with the int 
added thereto, and paid by cashiers of the bank. "P 

20. drafts exceeding 50007. to be signed by fow 
and attested by separate witnesses, Drafts for 10,! 
to be paid until after fourteen days. 4 

§ 21. officer not to issue in any one day orders for. i 
than 10,000}. for the same bak, Trustees ane 
person may receive payments of drafts instead of their 
§ 22. trustees, &c. to ascertain amount of surplus 
and distribute or as pu the same. ery 

§ 23. from 20th November, 1828, surplus to be paid 
to commissioners for reduction of national debt. not 

§ 24. after the 20th November, 1828, interest is 9” 




































exceed 24d. per cent. per diem. 

§ 25. savings of minors may be invested, and 
ceipt shall be a sufficient discharge. 
§ 26. after reciting that deposits in savit 
have been made and may be made by marri 
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Out notice that they are married women, and deposits may 
ave been made and may be made by women who may have 

rwards married, enacts, that the trustees in any savings 

ik may pay any sum of money in respect of any such de- 
Posit to any such woman, unless the husband of such woman, 
or his representatives, shall give to such trustees notice of 
Such marriage, and shall require payment to be made to him 
or them, 








Si § 27, charitable societies may invest sums not exceeding 
001, per annum, or 3001. in the whole, 
fa’ 28. friendly societies may subseribe any portion of their 
nds into savings banks, not exceeding 3007. 
29. the receipt of treasurer, &c. of friendly society or 
Sharitable institution deemed sufficient discharge. 
nae no sum to be subscribed without the name and pro- 
ion, &e, of the depositor. 
hit by § 33, persons are to be allowed to subscribe as 
stees on behalf of others. 
4. subscribers to one savings bank shall not subscribe 
Any other, and to make a declaration at the time of sub- 
tion, Penalty on false declaration, forfeiture of deposit 
sinking fund. 
tes ‘Trustees not to receive from any one depositor more 
Whe O% in any one year, nor more than 1500, in the whole. 
n deposit and interest amount to 200}, interest to cease. 
tote posi may be withdrawn from one savings bank 
Placed in another. 
ag a depositor dying leaving any sum exceeding 50l., 
ited not to be paid until after administration. No duty 
tifel d on probate where the estate is under 50}. Cer- 
Song of amount and value of depositor’s interest to be pro- 
ed on claiming probate, &c. 
§ 41. administration bonds, &e. for effects under 502., ex- 
Ged from stamp duty; and where the effects of a person 
wae intestate shall not exceed 504, the same may be di- 
§ qg cording to the rules of the institution, &c. 
dared y, payment to persons appearing to be next of kin, de- 
id, 
$43, payments under probates of wills, &e. appearing to 
force, shall be valid, 4 
ito POWers of attorney, &c. given by trustees or de- 
Potitors, ‘not liable to stain uty. á 4 
tratos, Where disputes arise, same to be referred to arbi- 
S barritan a in case of their not agreeing, to be settled by 


| 6. trustees of banks shall make up annual accounts of 
tiong O8ress, &e. and transmit the same to the commis- 
Megleey O° eduction of the national debt; and if trustees 
mi to transmit such accounts, or to obey any orders, 
Ang Ners may close their accounts, &e. 
y the 3 & 4 Wm. 4. c. 14. § 30. if the above an- 
Jenturns are not made, the names of the savings banks 
ting to make them shall be published in the gazette. 
aha the 9 Geo. 4. c. 92. § 47. a duplicate of such accounts 
pag, Mixed in the office of the savings bank. 
Commigg Unts to be annually laid before parliament by 
By the ners for the reduction of the national debt. 
€ 3 & 4 Wm, 4. c. 14. the trustees of savings banks 
ve money from depositors, for the purchase of im- 
© ot deferred life annuities, or of immediate or de- 
hargeaq ties for a certain limited term of years, to be 
By ¢ Ue On the consolidated fund. 
thle e 16. annuities granted under the act are not transfer- 
§i7 Gx¢ept in case of bankruptey or insolvency; and by 
are not ptcy 
“h 


-Yecei 
iat 





estagi Hable to any taxes, and shall be deemed per- 
AETA in parishes where there is no savings bank, any 
exec acin may establish a society for carrying the act 
Yesident on, provided that the minister of the parish or a 
Justice shall be one of the trustees of such society. 





SCANDALUM MAGNATUM. 


Savings banks in Scotland are regulated by the 59 Geo, 3. 
e. 62. 

SAUNKEFIN, French sang, ie. sanguis, fin, finis.] The 
determination or final end of the lineal race and descent of 
kindred, Britton, c. 119. 

SAURUS. A hawk ofa year old. Bract. lib. 5. tr. 1 
c. 2. part 1. 

SAXON-LAGE, Saxon laga, lex Saxonum.] The law of 
the West Saxons, by which they were governed. See Mer- 
chenlege. 4 Comm. c. 33. 

The reason why so many traces of the Saxon laws, lan- 
guage, and customs are to be found in England, are thus 
stated: Robertson, in his History of the Emperor Charles V., 
says, the Saxons carried on the conquest of that country 
with the same destructive spirit which distinguished the other 
barbarous nations. The ancient inhabitants of Britain were 
either exterminated or forced to take shelter among the 
mountains of Wales, or reduced into servitude. The Saxon 
government, laws, manners, and language were of conse- 
quence introduced into Britain, and were so perfectly es- 
tablished, that all memory of the institutions previous to 
their conquest, was abolished. Robertson, vol. i. p. 197, 
note IV, As to the laws of the Saxons for putting an end to 
private wars, see id. 285. 

SCABINI. A word used for wardens at Lynn, in Norfolk. 
Norf. Chart. Hen. 8. 

SCALAM, ad scalam, at the scale.] The old way of 
paying money into the exchequer, The sheriff, &e. is to 
make payment ad scalam, i. e, solvere, preter quamlibet nu- 
meratum librum, sex denarios, Stat. Westm. +}. And at that 
time sixpence superadded to the pound made up the full 
weight, and nearly the intrinsic value. This was agreed 
upon as a medium to be the common estimate for the defec- 
tive weight of money, thereby to avoid the trouble of weigh- 
ing it when brought to the exchequer. Lowndes’s History of 
Coin, p. 4; Hale's Sher. Accounts, p, 21. See Pensam. 

SCALINGA, A quarry or pit of stones, or rather slates, 
for covering houses: French escailere, whence scaling of 
houses, &e. Mon. Angl. tom. 2. p. 130. 

SCANDAL. A report or rumour, or an action whereby 
one is affronted in public, See Libel. 

Scanpan or Impertinence IN Biris in Equity. If a 
bill in equity contain matter either scandalous or impertinent, 
the defendant may refuse to answer it till such scandal or 
impertinence is expunged, which is done upon an order to 
refer it to one of the masters. %Comm. 442, See Chancery, 
Libel, 1. 


SCANDALUM MAGNATUM. 


Worps spoken in derogation of a peer, a judge, or other 
great officer of the realm. These, though they would not 
be actionable in the case of a common person, yet when 
spoken in disgrace of such high and respectable characters, 
they amount to an atrocious injury, which is redressed by an 
action on the case, founded on the ancient statutes, as well 
on behalf of the crown to inflict the punishment of imprison- 
ment on the offender, as on behalf of the party to recover 
damages for the injury sustained. 3 Comm. c. 8. p. 124, 
The law on which this action is grounded is stat. Westm. 1. 
3 Edw. 1. c. 34. which, after speaking of “devisors of false 
news and horrible lies of prelates, dukes, earls, barons, and 
other nobles and great men of the realm, and also of the 
chancellor, treasurer, clerk of the privy seal, steward of the 
king's house, justices of the one bench or of the other, and 
other great officers of the realm,” enacts, “ that none con- 
trive or tell any false news, whereby discord or slander ey 
grow between the king and his people, or contrive to tel 
any false things of prelates, lords, and of others aforesaid, 
whereof discord or slander might rise within, or any sean 
to the realm ; and he who doth the same shall be imprisoned 
3Y? 





SCANDALUM MAGNATUM, I. 


ill he have brought him forth that did speak the same.” 
This statute is recited by 12 Rich. 2. c. 11. and thereby it is 
further provided, that the offender not producing his author 
shall be punished by the advice of the council. 4 Inst. 51; 
4Co. 12b. See also 1 & 2 P: & M. c. 3. and 1 Eliz. c. 6. 

At the time of making the law on which this action is 
founded, the constitution of this kingdom was martial, and 

iven to arms; the very tenures were military, and so were 

e services, as knight-service, castle-guard, and escuage ; 
so that all provocations by vilifying words were revenged by 
the sword, which often created factions in the commonwealth, 
and+endangered the government itself; for in this kind of 
quarrels the great men, or peers of the realm, usually en- 
gaged their vassals, tenants, and friends, so that the laws 
were then made against wearing of liveries or badges, and 
against riding armed ; therefore it is that the stat. Westm. 2. 
appoints that the offender shall suffer imprisonment until he 
produces the author of a false report. 2 Mod. 156. 

‘This action or public prosecution for scan. mag. is totally 
different from the action of slander in the case of common 
persons, The scandalum magnatum is reduced to no rule or 
certain definition, but it may be whatever the courts in their 
discretion shall judge to be derogatory to the high character 
of the person of whom it is spoken; as to say of a peer, 
“ that he was no more to be valued than a dog ;” which words 
would have been perfectly harmless, if uttered of an inferior 
person. Bul. N. P. 4. 








Though this action is now seldom or ever resorted to, it | 


may be matter of some utility, as well as curiosity, to pe- 
ruse the following determinations on the subject : 


I. Who may bring this Action, and for what Words it 


lies. 
Il. Of the Proceedings in this Action. 


I, It hath been held that the king is not included in the 
words “great men of the realm,” as the statute begins with 
an enumeration of persons of an inferior rank, as prelates, 
dukes, &e. Cromp. Juris. 19, 35, 

Scandalizing the marriage of King Henry VIII. with Anne 
Bullein, was declared treason by 25 Hen, 8. c. 22. 

Also it is held, that a woman noble by birth is not entitled 
to this action. Cromp. Juris. 34. 

It hath been adjudged, that though there was no viscount 
at the time of making this statute (the first viscount bein, 
John Beaumont, who was created viscount 18 Henry VI.) 
yet when created noble, though by a new title, he was en- 
titled to his action on this statute. Cro. Car. 136; Palm. 
563; Viscount Say and Sele v. Stephens. 

Also it hath been adjudged, that since the Union a peer of 
Scotland may have an action on this statute, and that it is 
not necessary for him to allege that he hath a seat and voice 
in parliament ; for by 5 Ann. c. 8. art. 23. all peers of Scot- 
land, after the Union, shall be peers of Great Britain, and 
have rank and precedency, &c. be tried, &c. and enjoy 
all privileges of peers, as the peers of England now do or 
hereafter may enjoy, except the right and privilege of sitting 
in the House of Lords, and the privilege depending thereon. 
Com. 439, Lord Falkland v. Phipps. 

It hath been contended, that no words of slander are pu- 
nishable by this statute, unless they are actionable at common 
law, and that they are only aggravated by the statute, which 
in this respect is like the king’s proclamation. 2 Mod. 161; 
Freem. 222. 

But the contrary hereof seems to have been holden in most 
of the cases on this head, and not without reason, as it would 
be to no purpose to make a law, and thereby to give a peer 
an action for such words as a common person might have 
before the making of the statute, and for which the peer 
himself had equally a remedy by the common law, and there- 
fore the design of the statute must be, not only to punish 
such things as‘import a great scandal in themselves, or such 








SCANDALUM MAGNATUM, II. 


for which an action lay at the common law, but also 
things as savoured of any contempt of the persons of 
peers or great men, and brought them into disgrace with 
commons, whereby they took occasion of provocation and 
revenge. 2Mod. 156. ` 

It hath been observed, that no action was brought on this 
statute till 100 years after the making thereof, the lords stil 
continuing the military way of revenge to which they hat 
been accustomed. 2 Mod. 156, 

The first case on this statute said to be reported, 
Kielw., where the Lord Beauchamp brought an action of 
. against Sir Richard Crofts, for that the said Ric) 
had sued out a writ of forgery of false deeds against himi 
and it was held, that the taking out the writ, being done in 
legal way, and in a course of justice, the action did not li 

Kielw. 26, 27 ; 3 Mod. 164, cited, 

Scan. mag. brought for saying of a judge, “You are 

corrupt judge,” and held actionable. Cromp. Juris. 35, Lo 

Chief Justice Dyer's case. So for these words, “He im 

risoned me till I gave him a release.” 3 Leon, 376, You 
h 
















Vinchester’s case, cited Freem, 221. So these words, “ 
have writ a letter to me, which I have to show, whicl 
against the word of God, against the queen’s authority, 
to the maintenance of superstition, and that I will s 
prove against you,” were held actionable, and 500 marks 





damages given. Cro. Eliz. 1, Bishop of Norwich v. Pri 
So of these words, “ My Lord Mordaunt did know that Pi 
robbed Shotbolt, and bid me compound with Shotbolt for th 
same, and said he would see me satisfied for the same, thougi 
it cost him 1007., which I did for him, being my master, ot 
wise the evidence I could have given would have hang 
Prude.” Cro, Eliz. 67. For these words written in a lettel 
“I have heard that your lordship hath sought by uncharit 
ble means to bereft of my life, lands, and liberty,” an actid 
lies. Moor, 142; Lord Lumley v. Fox, 4 Co, 16. ‘That th 
action as well lies for words written as those spoken, 
2 Show. 505. f 
An action of scan. . was brought for these wore 
“ There are more Jesuits come into England since tl 
of Northampton was lord of the Cinque Ports than ever then 
were before,” -and held actionable. 12 Co. 132. Tn seal? 
mag. for these words, spoken by a parson in the pulpi 
“ The Lord of Leicester is a and cruel man, ane 
enemy to the reformation in England,” adjudged actionab 
and 5002. damages given, 2 Sid. 21. 5 
So these words, “ The Earl of Pembroke is of so l 
esteem in the country, that no man of reputation bat 
esteem for him, and no man will take his word for two-P% 4 
and no man of reputation values him more than I do the © 
under my feet,” were held actionable, though said they W 
not be so in the case of a common person. Freem, 49 
If one says, “I met J. S. whom I do not know, but 
Lord P. sent after me to take my purse,” an action OF % 
datum magnatum lies, though not positively said my Lord 
sent him, or that it was to take the purse feloniously + Min 
last, in case of an action by a common person, might p 
good exception, 1 Lev. 277; 1 Sid. 434; 2 Keb. 5874 Y 
of Peterborough v. Sir John Mordant, see 1 Sid. 1335 
813; 1 Lev. 148, Marquis of Dorchester v. Proby- 
says of a peer, “ He is an unworthy man, and acts #8 
law and reason,” an action of scan. mag. lies, notwithsl™! 
ing the words are general, and charge him with nothing 
tain; and so adjudged by North, Wyndham, and 
against the opinion of Atkins, who said the statute © 
not to words of so small and trivial a nature, but to sue 
which were of greater magnitude, by which disco 
arise, &e. and therefore the words “ horri 
inserted in the statute. Note,—The rule laid dow? 
court in this case was, that words should not be come 








































either in a rigid or mild sense, but according to the 8 
and natural meaning, and agreable to the common 
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ofall men. 2 Mod. 151, &c.; 1 Mod. 232; Freem. 
ord Townshend v. Dr. Hughes, which was the last 
Action of scandalum magnatum, 


standin 
RA 


Il. Ir is now clearly agreed, that though there be no ex- 
ess words words in the statute which give an action, yet 
fh Party injured may maintain one on this principle of law, 
hee when a statute popu the doing of a thing which, if 
hone, might be prejudicial to another, in such a case he may 
Ma, an action on that very statute for his damages. 2 

fod, 152, 

Though the action is to be brought tam pro domino rege 
a ro seipso, yet the party is to recover all the damages. 

+ Wms, 690, ` If the words are actionable at common law, 
iat Peer hath his election to proceed on the statute, or at 
Gmmon law. Freem. 49. Tt hath been held, that this being 
ang nctl law, the plaintiff need not recite it particularly 5 
to (Pat if he sets forth so much thereof as shows his case 
2 Sin Within the statute, it is sufficient. Cro, Car. 139; 
isan li Freem, 425. It is now settled that no new trial 
St be granted in scan. mag. for excessive damages, which 
pint a to have been first determined in the case of Lord 

v. Dr. Hughes, where the jury gave 40001. da- 
mages, 2 Mod. 151 rt Mod. 231. shyt! 

t has been ruled, that in scan. mag. the defendant cannot 
ie, let the words be ever so true, because the action is 
beens qui tam, in which the king is concerned; but it hath 
hon that the defendant may explain the words by 
ang the occasion of speaking of them, and thereby exte 

the meaning of them, as was done in Lord Cromwell's 

i 4 Co, 14; 2 Mod. 166; Freem, 220; Poph. 67. 
hs scan, mag, the court will never change the venue on 

Common affidavit that the words were spoken in another 
fleet’? because a scandal raised on a peer of the realm re- 

$e On him through the whole kingdom, and he is a person 
ieg (teat notoriety that there is no necessity of his being 


ti 
tg down to try his cause among his neighbourhood. Carth. 














à 2 Salk. 668. See 1 Lev. 56; 1 Keb. 514; 1 Sid. 185 ; 
Mod, aig. 68. See 1 Lev. 56; 1 Keb. 514; 1 185; 
in gait the case of Lord Shaftesbury v. Graham, the court, 


and a Ag. on a special affidavit of the plaintif’s power 
le ae in the county where the action was laid, made a 
Teport changin, the venue; but note, that the books which 
and thas cite this case, mention it as a case of the times, 
the eit, tit was owing to the great influence that lord had in 
tule Y Of London that the court varied from the general 
d ke which rule hath ever since, notwithstanding this 
Sip a adhered to. 2 Jo. 198; 1 Vent. 363; Skin, 40; 
» 200, 








enna been held that the 27 Eliz, c. 8. giving the writ of 

he Exchequer-chamber, does not extend to scan. 
Ct Car. 286, 885 ; 1 Sid. 149. That in an action 
Rep, Ga gtG, special bail is not required, 3 Mod. 41; Holt's 
10 That no costs are to be given the plaintiff on his 


in, i 4 h 
Si a verdict, 2 Show. 506. 
CAVAGE, SCEVAGE, or SCHEWAGE, from the 








S; pro- 

e 19 Hen. 7. c. 8. But the city of London 

rece, is ancient custom to a good yearly profit until a 

d aboia Betis When it was purchased by the Treasury 
SCalished. See Package 

Mo e VAID The officer who collected the scavage- 

Cone Which was sometimes done with great extortion. 


ScAy: 
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e the streets, and 
and filth thereof away, In Easter week yearly 
smen in every parish within the weekly bills of 
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mortality must be elected scavengers by the constables, 
churchwardens, and other inhabitants, who are to take upon 
them the office in seven days, under the penalty of 10, 
These scavengers, every day, except Sundays or holidays, 
are to bring their carts into the streets, and give notice by a 
bell, or otherwise, of carrying away dirt, and to stay a con- 
venient time, or shall forfeit 40s. ; and justices of the peace 
in their petit sessions may give scavengers liberty to lodge 
their dirt in vacant places near the streets, satisfying the 
owner for the damage, &c. All persons within the weekly 
bills are to sweep the streets before their doors every Wed- 
nesday and Saturday, on pain of forfeiting 3s. 4d. Meer 
laying dirt or ashes before their houses, incur a forfeiture of 
5s, Inhabitants and owners of houses are also to pave the 
streets before their own houses, on the penalty of 20s. for 
every perch. And constables, churchwardens, &c. may make 
a scavenger’s tax, being allowed by two justices of the peace, 
not exceeding 4d. in the pound, &e. 2 W. & M. st. 2. c. 83 
and see 3 W, & M, c. 12; 8 & 9 W. 3. c. 373 6 Geo. 1. c 63 
18 Geo, 2, ¢. 8 2,3; and ante, tit. Police. 
‘A scavenger’s rate cannot be made for a division in which 
there is no churechwarden or overser resident. 1 Stra, 630. 
SCEAT, Sax.] A small coin among the Saxons equal to 
four farthings. 
SCEITHMAN, Sax.] A pirate or thief. LL, Æthel- 
redi apud Brompton. 
SCEPPA SALIS. 
tity now not known 





An ancient measure of salt, the quan- 
: sceppa, or sceap, was likewise a mea- 
sure of corn, from the Lat. scapha; baskets, which were 
formerly the common standard of measure, being called skips 
or skeps in the south parts of England, where a bee-hive is 
termed a bee-skip. Mon. Ang. p. 284; Paroch, Antiq. 604, 

SCHAFFA. A sheaf; as schaffa sagittarum, a sheaf of 
arrows, See Skene de verbor. signif. cod. verbo. 

SCHARPENNY. A small duty or compensation: and 
some customary tenants were obliged to pen up their cattle 
at night in the pound or yard of the lord for the benefit of 
their dung ; or if they did not so, they paid a small compen- 
sation called sharpenny or sharnpenny, i, e. dung penny, or 
money in liew of dung, the Saxon scearn signifying muck or 
dung. In some parts of the north they still call cow-dung 
by the name of cow-skern ; and in Westmoreland a skarney 
houghs is a nasty dirty dunghill-wench. Cowell. 

SCHEDULE. A little roll, or long piece of paper oe 

archment, in which are contained particulars of goods in a 
house let by lease, &e. See Lease. 

Schedules are likewise frequently annexed to answers in a 
Court of Equity or to acts of parliament, containing an 
account of estates or effects, monies, debts, &c. received or 
disposed of, or expended by the person putting in the answer, 
| or being the subject of the act. Schedule is a term frequently 
used instead of inventor 

SCE iS. An ancient term for usury; and the Com- 
mons prayed that order might be taken against this horrible 
vice, practised by the clergy as well as the laity. Rot. Parl. 
14 Rich. Cowell, 

SCHILLA. A little bell used in monasteries, mentioned 
in our histories, Hadmer, lib. 1. ¢. 8. 

SCHIREMAN, § man.) A sheriff. LL. Ince Regis 
apud Brompton. ‘he ancient name for an earl, See Peers 
of the Realm, 1; Shireman ; Sheriff: 

SCHIRRENS-GELD, shiregeld.) 
for keeping the shire or county court. 
St. Edmund, 87. 

Jisma.) A rent or division in the church. 


















































A tax paid to sheriffs 
Cartular. Abbat. 








SCHOOL By the 51 Geo. 3. c. $3. tenants in tail or 
for life, and ecclesiastical persons, are empowered to grant 
land for endowing schools in Ireland. By the 53 Geo. 3. 
e. 107. commissioners are appointed for the regulation of en- 
dowed schools of public and private foundation in Ireland. 
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By 58 Geo. 3. c. 91. commissioners were appointed to in- 
quire concerning charities in England for the education of 
the poor. By 59 Geo. 3. e. 81 and 91. the powers of these 
commissioners were extended to all charitable foundations 
in England and Wales, for whatever purpose (with the ex- 
ception of the universities, &c.), and remedies provided for 
redress of abuses in all such charities. 

The powers of the commissioners under the above acts 
were continued by several subsequent statutes, and lastly by 
the 1 & 2 Wm. 4. c. 34. until the end of the session of par- 
liament in 1834, when they were suffered to expire. 

See further, Charitable Uses, Uses. 

SCHOOLMASTER. No person shall keep or maintain 
a schoolmaster who does not constantly go to church, or is 
not allowed by the ordinary, on pain of 10/. a month; and 
the schoolmaster shall be disabled, and suffer a year’s impri- 
sonment. 28 Eliz. c.1. Recusants are not to be school- 
masters in any public grammar-school, nor any other, unless 
licensed by the bishop, under the penalty of forfeiting 40s. 
aday. 1Jac.c. 4. Every schoolmaster keeping any public 
or private school, and every tutor in any private family, shall 
subseribe the declaration that he will conform to the Wied 
of the Church of England as by law established, and be 
licensed by the ordinary, or he shall for the first offence 
suffer three months’ imprisonment, &c. 13 & 14 Car. 2. c. 4. 
But see now, Dissenters, Roman Catholics. 

The 12 Ann, st, 2. c. 7. which imposed the penalty of three 
months’ imprisonment on persons keeping school without a 
licence from the bishop, was repealed by theib. Geol. ¢. 8: 

By the canons, no man shall teach in a public school or 

‘ivate house but such as is examined and allowed by the 
Bishops and of sober life : and all schoolmasters are to teach 
the catechism of the church in English or Latin, and bring 
their scholars to church, and afterwards examine them how 
they are benefited by sermons, &c. Can. 77,79. Though 
the Act of Uniformity obliges schoolmasters only to assent to 
and subscribe the declaration, yet it adds, according to the 
laws and statutes of this realm, which presupposes some 
necessary qualification. And therefore a bishop may take 
time to inquire into the character of an elected schoolmaster 
before he licenses him. 2 Strange, 1023. 

Masters of grammar-schools must be licensed by the ordi- 
nary, who may examine the party applying for a licence as 
to his learning, morality, and religion. 6 7. R. 490. 

As to the power of a schoolmaster in correcting his scho- 
lars, see Homicide, Il. 1. 

For regulating and making better provision for schoolmas- 
ters in Scotland, see Scotch Acts, 1693, c. 22; 1696. c. 26; 
and the 43 Geo. 3. c. 54. 

SCILICET. An adverb signifying that is to say, to wit. 

Hobart, in his exposition of this word, says, it is not a 
direct and separate el sept nor a direct and entire clause, in 
a conveyance, but intermedia; neither is it a substantive 
clause of itself, but it is rather to usher in the sentence of 
another, and to particularize that which was too general 
before, or distribute that which was too gross, or to explain 
that which was doubtful and obscure; and it must neither 
increase nor diminish the premises or habendum, for it gives 
nothing of itself; but it may make a restriction where the 

recedent words are not so very express but that they may 
2 restrained. Hob. 171,172. See also 1 P. Wms. 18; and 
the case of a bond to two with a scilicet, severing the money 
between them. Dy. 350. The word scilicet in a declara- 
tion shall not make any alteration of that which went before. 
Poph. 201, 204. And yet in some cases the scilicet which 
introduces a subsequent shall not be rejected. 2 Cro. 618. 

‘Though where an allegation is material and necessary, it 
cannot be rendered immaterial by being laid under a scilicet, 
yet in some cases an allegation will become a material point 
of a scilicet, which could not have been so if it had been laid 
under one. See Bac. Ab. Pleas. (2d ed.) 













SCIRE FACIAS. 


SCIRE FACIAS. 


A Warr judicial, most commonly to call a man to sl 
cause to the court whence it issues, why execution of jut 
ment passed should not be made out, ‘This writ is 
granted until a year and a day be elapsed after judgment 
given. Old Nat: Brev. fol. 151. Scire facias upon a fine 
not but within the same time after the fine levied, othe! 
it was the same with the writ of habere facias seit 
West. Symbol. part 2, tit, Fines, § 137. See 25 Edw. 
cap. 2; 39 Eliz. c. 7. 

Other diversities of this writ are in the table of the Regist 
Judicial and Original. See also Rastall's Entries, verb. Scire 
facias. Cowell. And post, tits. Scire Facias against Baili 
Ad audiendum errores; In detinue, &c. 

All writs of execution must be sued out within a year 
a day after the judgment is entered, otherwise the court ¢0 
cludes primå facie that the judgment is satisfied and extinet 
But the court will grant a writ of scire facias in pursui 
of Stat. Westm. 2. 13 Edw. 1. c. 45. for the defendant to 
cause why the judgment should not be revived, and exect 
tion had pan him; to which the defendant may plead s! 
matter as he has to allege, in order to show why process 
execution should not be issued. 3 Comm, 421, 


I. Of the Nature o 
pedal f 


Il. Of the Scire Facias to revive Judgment, and after whi 
time necessary. 
ILL. Of the Scire Facias on Recognizances and Statutes. 


IV. Of the Pleadings and Proceedings on a Scire Fac 
and herein of Ter-tenants. See ante, I. d 





























the Writ, and in what Cases it i 


I. A Scire Facras is deemed a judicial writ, (or act 
2 T. R. 46, 267,) and founded on some matter of records 
judgments for debt or damages where the party reco’ 
the same hath not sued out execution within the year 
day; or on recognizances and letters patent, on which it) 
to enforce the execution of them, or to vacate or set © 
aside; and though it be a judicial writ of execution, yet it) 
so far in nature of an original, that the defendant may P 
to it, and is in that respect considered as an actions, 
therefore it is held, that a release of all actions, or a 
of all executions, is a bar to a scire facias. 
por Co. Litt. 290, b; 291, a; F. N. B. 267; Te 









Ley. y 
But though it be held that a scire facias is in nature 
an original, yet it hath been adjudged, that no writ of €r 
lies into the Exchequer chamber on a judgment givet 
B. R. on a scire facias; the 27 Eliz. e. 8. which gives 
writ of error, mentioning only suits or actions of debt, 407 
nue, covenant, account, actions upon the case, ejectione, 
or trespass. Cro. Car. 286, 300, 464; 1 ‘Roll, Rep. % 
Vent. 88; 1 Salk. 263, 

If a bill of exceptions be tendered to a judge, 
signs it, and dies, a scire facias lies against his execut 

ministrators to certify it. 4 Inst, 438. See 2 Inst. ® 

A scire facias lies against a sheriff who levies mon 
a fi. fa. and retains it in his hands. Holt, 32; Cro 
514; 1 And. 247; Godb. 276. 

So a scire facias will lie for a fine assessed 
the justice seat of a forest. Cro. Car. 409. 5i 
execution of damages recovered in an appeal, Cro. Jac 
an clongavit returned by the Merit, a seire Jy 
lies against the pledges in replevin, by 
sheriff's court, transmitted to the hustings, and s0 
by certiorari. Comb. 1. And a scire facias lies ag 
sheriff for taking insufficient pledges in replevin. 

If one hath judgment in a quare impedit, and after fay 
before execution, the party is outlawed, the king M% ay 
a scire facias to execute the judgment; the king 
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On a motion to dischar i 
ischarge an outlawry which was par- 
doned by the act of oblivion, the court held that it could not 
me on motion, but that the party must bring a scire 
facias on the act. Stil, 348, See Outlawry, IV. 


A Nhere one obtained judgment, and after had judgment on 
the original judg 


uj 





ment was assigned by the commissioners to 
m motion, it was entered to entitle him to the be- 
the judgment on the scire facias without bringing a 
e. 3 Mod, 88. 
the claire Jucias brought by the successor of a president of 
ie ollege of Physicians, in London, (upon a judgment in 
obtained by him upon the 14 & 15 Hen, 8. c. 5, against 
sing physic in London without a licence,) who died 
©, execution; it was objected on demurrer, that the 
wana ought to have been brought by the executor or 
the be of him who recovered. But without argument 
io ure held, that the successor might well maintain the 
M; for the suit is given to the college by a private statute 
Being’? Suit is to be brought by the president for the time 
the 3, and he having recovered in right of the corporation, 
Reo Ww shall transfer that duty to the successor of him who 
Vered, Cro, Jac. 159. 
pa re facias was brought in the Court of C, B. to re- 
a fine in ancient demesne; and it was ruled, that no 
deceit. ia iy 
Wp Salk. 


inaytere either party dies, between the verdict and the 
eg an it is enacted, by the 17 Car. 2. c. 8. “ that his 

ea all not be alleged for error, so as the judgment be 
Mtuction thin two terms after the verdict.” In the con- 
either of this statute, it has been holden that the death of 
Panty qlatty before the assizes is not remedied: but if the 
is wie after the assizes begin, though before the trial, that 
Siero the remedy of the statute; for the assizes are con- 
Which allt as one day in law, and this is a remedial act, 
this an ll be construed favourably. The judgment upon 
Were aote is entered by or against the party, as though he 
Within pe? and it should be entered, or at least signed, 
ant 


but that the party ought to bring his writ of 
210; 3 Salk, 35; 3 Lev. 419; 1 Ld. Raym. 





ato terms after the verdict. But there must be a 
Ag to revive it, before execution can be taken out: 
Should p, scire facias pursuing the form of the judgment 

Sane feneral, as on a judgment recovered by or against 
there cited, imself, Tidd's Pract. K. B., and the authorities 


the 8 & 9 Wm. 3. c. 11. “ in all actions to be com- 

ìn any court of record, if the plaintiff or defendant 
e action die ‘after interlocutory and before final judgment, 
Might ne, Shall not abate by reason thereof, if such action 
Hating tne been originally prosecuted or maintained, by or 
SUE the ‘| executors or administrators of the party dying; 
Plaintiff, or if he be dead after such interlocutory 


ie 
ltdgmen ad 
ie t, his executors or administrators, 





he shall and may 
ocr’ Sacias against the defendant, if living after such 
Seniors Judgment, or if he died after, then against his 


action sp tninistrators, to show cause why damages in 
them, Ang uld not be assessed and recovered by him or 
tors sha if such defendant, his executors or administra- 
Allene any PPear at the return of such writ, and not show or 
Meng ge Watter sufficient to arrest the final judgment, or 
being pos imed warned, or, upon two writs of seire facias, it 
fen, haq ca that the defendant, his executors or adminis- 
eget in acing: whereby to be summoned, or could not 
ing ; € county, shall make default, that thereupon a 

of damages shall be awarded; which being 


re facias thereupon, and then became a bankrupt, and | 
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executed and returned, judgment shall be given for the said 
plaintiff, his executors or administrators, prosecuting such 
writ or writs of scire facias, against such defendant, his exe- 
cutors or administrators, respectively.” This statute has 
been held not to extend to cases, where the party dies before 
interlocutory judgment; though it be after the expiration of 
the rule to plead. 1 Wils. 315. 

Where either party dies, after interlocutory judgment, 
and before the execution of the writ of inquiry, the scire 
facias upon this statute ought to be, for the defendant, or 
executors or administrators, to show cause why the da- 
mages should not be assessed and recovered against them, 





| and to hear the judgment of the court thereupon. Lill. Ent. 


647; 6 Mod. 144, But where the death happens after the 
writ of inquiry is executed, and before the return, the scire 
facias must be to show cause why the damages assessed by 
the jury should not be adjudged to the plaintiff, or his 
executors or administrators, 1 Wils. 243. See 1 7' R. 388. 
And where the plaintiff dies, after interlocutory, and before 
final judgment, in an action against the executor, the defend- 
ant cannot plead to the scire facias a judgment upon bond 
against his testator, and no assets ul/ra; for the statute 
never intended that the executor should be in a better situa- 
tion as to the assessing of damages upon the inquiry, than 
his testator, who could have pleaded nothing but a release, 
or other matter in bar, arising puis darrein continuance. 1 
Salk, 315; 6 Mod. 142. 

The judgment upon this statute is not entered by or 
against the party himself, as upon the 17 Car. 2. c. 8. but 
by or against his executors or administrators. 1 Salk. 42. 
And where the defendant dies after interlocutory and before 
final judgment, two writs of scire facias mast be sued out by 
the plaintiff before he can have execution: one before the 
final judgment is signed, in order to make the executors or 
administrators parties to the record: the other after final 
judgment is signed, in order to give them an opportunity of 

leading no assets, or any other matter in their defence; for 
it would be unreasonable that the executors or administra- 
tors should be in a worse situation, where their testator or 
intestate died before the final judgment was signed, than 
they would have been in if they had died afterwards. Say. 
266, See Abatement, 1. 6. ec. 


II. Tiere have been different opinions, whether a scire 
facias lay at common law or not; but this doubt, says Coke, 
‘arose for want of distinguishing between personal and real 
actions. At common law, if after judgment given, or re- 
cognizance acknowledged, the plaintiff did not sue out exe- 
cution within the year, the plaintiff, or his conusee, was 
driven to his original upon the judgment; and the scire facias 
in personal actions was given by the statute of Westm. 2. 
c. 45. But in real actions, or upon a fine, though no exe- 
cution was sued out within a year after the judgment given, 
or fine levied; yet after the year a scire facias lay for the 
land, &e. because no new original lay upon the judgment or 
fine. 2 Inst. 469, 470. 

A scire facias lay as well in mixed as real actions, and 
upon a judgment in assise. So it lay upon a judgment in a 
writ of annuity, Salk. 258, 600, i we 

It hath been adjudged, that if there be judgment in eject- 
ment, and no execution sued thereon in a year and a day, an 
habere facias possessionem cannot be sued out after, without 
a scire facias; and Holt, Ch. J. said, that as to the possession 
of the land an ejectment was real, and the only remedy a 
termor for years had, and that a recovery therein bound the 
right of inheritance. Salk. 258, 600; Comb. 250; 7 Mod. 
64; and see 1 Sid. 307,351; 2 Keb. 307; Skin. 161; 3 
Lev. 100; Lutw. 1268. 

But though, after a year and a day, there can be no exe- 
cution of a judgment without a scire facias, yet if the plait 
tiff hath been delayed by a writ of error, he may take out 
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execution within a year and a day after the judgment 
affirmed. 5 Co. 80; Moor, 566, pl. 772; Cro. Eliz. 706; 
Godb. 372; Palm, 44. See 1 Roll, Abr. 899; Lan. 20; 
Dennis v. Drake; Cro. Eliz. 416. 

So, if after the year after the recovery the defendant brings 
a writ of error, and the judgment is affirmed, though before 
the writ of error brought the recoveror was put to his scire 
facias, yet this affirmance is a new judgment, and the reco- 
veror may have, within the year after the affirmance, a fieri 
facias, or capias without a scire facias. 1 Roll. Abr. 899. 
And see Palm. 449; Latch, 193. 

So, if he be nonsuit in the writ of error, or if the writ of 
error be discontinued; for though in these cases there is not 
any new judgment given, yet the bringing of the writ of 
error revives the first judgment. Cro. Jac, 364; 1 Roll. 
Rep. 104, 113. Vide 1 l. Abr. 899. 

tf upon a judgment there be a cesset executio for a year 
after IAEN plinti within: thevecbeequantyec 
may take out execution without a scire facias. 6 Mod. 288; 
7 Mod. 64. 

Also it hath been held, that where execution hath been 
taken out after the year and day, itis not void, but voidable 
a 3 Leon, 404; Salk. 273. 

f the execution is staid by injunction, though the act of 
the defendant, yet the court will not take notice thereof. 
See Execution. 

In such case there must be a seire facias; the staying the 
proceedings by injunction does not appear to the court by 
any record of its own: nor is the filing a bill in equity any 
revival of the judgment, as in the case of a writ of error. 
6 Mod. 288; Salk, 322. See Injunction. But where it 
appeared that the whole delay had arisen, on the part of the 
defendant, by bills in Chancery for injunctions, and by ob- 
taining time for payment, &e. the court were unanimous 
that this rule of reviving a judgment above a year old, by 
scire facias before execution, which was intended, to prevent 
a surprise upon the defendant, ought not to be taken ad- 
vantage of by one, who was so far from being surprised by 
the delay, that he himself had been trying all manner of 
methods, whereby he might delay the plaintiffs and there- 
fore they discharge the rule for setting aside the execution, 
with costs, 2 Burr. 660. 

If judgment be given in debt, and no execution sued out 
within the year, yet the plaintiff may, after an award of an 
elegit on the judgment roll, as of the same term with the 
judgment, continue it from thence by vicecomes non misit 

eve; so held on a motion to set aside the execution; and 
though the court said that an elegit ought to be actually 
taken out within the year, yet being informed by the clerks 
of the court, that it had been the practice for many years to 
make such entry, &c. it was said to be the law of the court, 
and they ordered the execution to stand. Carth. 283; 2 
Show. 235 ; Comb. 232. 

If the demandant, or plaintiff, taketh his process of exe- 
cution within the year, thongh it be not served within the 
year, yet if he continue the same, he may have execution at 
any time after the year. 2 Inst. 471; Co. Litt. 290, b; and 
see 2 Leon, 77, 78, 87; 3 Leon. 259; 4 Leon, 44; 1 Sid. 59; 
1 Keb. 159; 6 Mod. 288. 

Tf the plaintiff delay the executing of a writ of inquiry till 
a year after the interlocutory judgment, he cannot execute it 
after without a scire facias. 

In the case of the king there need not be any scire facias 
after the year and day. 2 Salk. 603. 

After a judgment, if the plaintiff within a year sues a 
scire facias, he cannot have a capias, within the year, until he 
hatha new judgment on the seire facias. 1 Roll. Abr. 900; 
3 Dane. 383, Q. p. 1. 

Where there is any change or alteration of parties, a scire 
facias is in general necessary to warrant an execution, as in 
‘case of death, &c. Where there are two or more plaintiffs 
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or defendants in a personal action, and one of them | 
before judgment, his death should regularly be suggested 
the roll, and judgment entered for or against the sur 
But where one of two plaintiffs died before interloc 
judgment, and the first notwithstanding went on to exect! 
in the name of both; on a motion to set aside the proct 
ings for this irregularity, the court permitted the plaintiff 
suggest the death of the other before interlocutory jud 

on the roll, and to amend the ca, sa. without paying 
And where one of several plaintiffs dies after pene 
cution may be had for or against the survivors, wit 
scire facias; but the execution in such case should be tal 
out in the joint names of all the plaintiffs or defendan 
otherwise it will not be warranted by the judgment. e 
Pract. K. B. c. 41. and the authorities there cited. 
ceedings are removed out of the county-court or other ¢ 
not of record, by writ of false judgment, and the plain! 
nonprossed, the execution shall issue out of the court 
and a scire facias seems to be necessary for this purpo 
Tidd’s Pract. K. B. c. 41. And see further, Abatement. 
A scire facias seems necessary under the Lords’ 
32 Geo. 2. ‘c. 28. § 20. which gives execution gaint y: 
future goods of an insolvent debtor taking the benefit 
that act. 17. R. 80. k 

When a prisoner is charged in execution, the execution 

considered as executed: and therefore though the plain! 
afterwards die, his executors are not bound to revive © 
judgment by scire facias, or even to charge the defendant 
execution de novo. Tidd’s Pract. K. B. 211, cites King ™ 
Millet, Hil. 22 Geo. 3. 
Judgment being entered on a bond to secure the Ti n 
payment of an annuity, and a fi. fa, having issued for 
arrears of the last half year, a second fi. fa. may be taki 
out for the next quarter without reviving the judgment 
scire facias.. 1 H. Blackst. 297. 

By one of the general rules of H. T. 2 Wm. 4. § 79 
scire facias to revive a judgment more than ten years 
shall not be allowed, without a motion for that pur] 
term, or a judge’s order in vacation; nor if more than 
without a rule to show cause. 





































III. Recoonrzances and statutes are considered as J) 
ments, being obligations solemnly acknowledged, and ent 
of record, and the scire facias on those is the judicial 
and proper remedy which the conusee hath; but herein, 
must distinguish between recognizances at common law | 
statutes-merchants, &c. for, upon the former, if the cont 
did not take out execution within a year after the, 
payment assigned in the recognizance, he was obliget 
commence the suit again by original; the law presuming 
debt might have been paid, if execution was not sue 
the year after the money became payable; but this A5 
altered by stat. Westm. 2. c. 45. by which the conuse® gg 
a scire facias given him to revive the judgment, and PY 
execution; if the conusor cannot stop it by pleading 4 
matter as the law judges sufficient for that end, such a$ 
lease, &c. But the conusce of a statute-merchanty XC. 
at any time sue execution on them without the deli 
charge of a scire facias. Lit. Rep. 89. That a 

not on a recognizance, but only a scire facias, see 1 © 
83; Co. Lit. 291; 2 Inst. 469; F. N. B. 296; Bro 
17. 

Also as to recognizances at common law, 
recognizances introduced by statute law, we must 
distinguish ; that if on the first Gio: cotiisea dies befar 
cution sued, his executor shall not sue it, orin i 
year, without bringing a scire facias against the pat 
ERA se A nis ober debt might, 
been paid to the testator, and therefore will not 










































debtor to be molested, unless it appear that he hat). 5g 
to perform the judgment; and thes is, to he Gone 
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_ Facias brought by the executor, for the alteration of the per- 
Son altereth the process at common law; but this ten ing 
to ‘delay, the scire facias is taken away in statutes and re- 
‘Cognizances by statute law, by the several acts of parliament 
Which introduced them; and therefore upon the death of the 
fonusee of a statute-merchant, &c. his executors may come 

into chancery, and upon their producing the testament and 

€ statute, shall have execution without a scire facias, as the 
tator himself’ might. 3 Inst, 895, 471; Bro, Stat. Merch. 

16, ie 50. 

„& man be bound in a recognizance to the king, upon 
fendition to be of good behaviour, &c, he cannot be indicted 
ot breach of the good behaviour, by which he forfeits his 
be Brizance, without a scire facias; for if a scire facias had 

G brought, he might have pleaded some matter in dis- 

fie ee thereof. 4 Inst. 181; 1 Rol, Abr. 900. What shall 

said a breach, see Cro. Car. 498; and how to be assigned, 

3 Bulst. 220; Cro. Jac. 415; Stil. 869; and tit, Surety 

the Peace, 
ane man acknowledges a recognizance, to be paid at a day 
he in the year after the date of the recognizance, in this case 
perk have execution by fieri facias or elegit within the 
ihe after the day of payment, though the year be past from 
date of the recognizance. 21 Edm. 3. 22, b; 1 Rol. Abr. 

x i 900; 2 Inst. 471. See 2 Rol. Abr. 468; Co, Lit. 292. 

every’ Man recovers an annuity, he shall have execution for 

the Y time that occurs after by fieri facias or elegit within 
wear after the time incurred; though the year be past 

Jaa he judgment; but not after the year without a scire 
Mas, i Rol. Abr. 900; 2 Inst, 471; Salk. 258, 600. 

Bevo, two acknowledge a recognizance of 1007. jointly and 

the rally, the conusee may sue several sci Saciases against 

“onnsors upon this recognizance. 2 Inst: 395. 

“ont i? Sacias upon a recognizance in chancery may be sued 
terg 2 extend lands, &e. If, upon a scire ‘facias w 

Byzance in chancery, the record be transmitted into 

bring to try the issue, and the plaintiff is nonsuit, he may 

2 58,2 new scire facias in B, R. upon the record there. 

und, 27, Where a statute is acknowledged, and the 
extend j erwards confesseth a judgment, and the land is 
ined thereon; in this case the cognisee shall have a scire 

4 to avoid the extent of the lands; but if the judgment 

Ige, £0ds, it is otherwise, 1 Brownl. 37; 3 Nels. Abr. 
Moyea Zetre facias lies on recognizance of the peace, &e. re- 

into B, R. See Surety of the Peace. 








ARIV, ; ; A 
of the A seire „facias on a judgment must pursue the terms 
i 


A“ Wdgment. 6 T. R. 
Upon ire „facias may be pleaded to, before judgment given 


may p, | Mlterwards it is too late: though a writ of error 
if iha, PTought to reverse the judgment on the scire facias, 
2 Ing Pe NOt good on which the judgment was grounded. 
Faoiag yoo Payment was no plea at common law to a scire 
8 Ze, PON a judgment; because it is a debt upon record. 
Which gee: But this was altered by 4 Ann. c. 16. § 12. 

ates, the defendant liberty to plead such payment. 

fót be is Pleadable to the original action in abatement, 
Ution or, Pe pleaded to disable the plaintiff from having exe- 
him aye è fcire facias; because the defendant had admitted 
ol ined 5° have judgment. 1 Salk. 2. If a judgment be 
roughy p Stinst an executor, and after 


j ds a scire facias is 
deme 
sory nt 








against him upon that judgment, he cannot plead a 
etg Win covered against his testator and that he hath not 
ttio, p Xe. because he might have pleaded it to the first 
Matter pat it is a settled rule that if a defendant hath a 
ye ber for his defence, and he neglects to plead it in 
or ‘ction at the time he may, he shall never take ad- 
Where git after. 2 Strange, 732. 

Paini CP executor pleads plene administravit, and the 
“ets uges NOt take issue on it, but takes a judgment of 


a igoa exer p 
Von sed «ceiderint, the scire facias on that judgment 


Vani 





facias is returnable. 
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must only pray execution of such assets as have come to the 
executor’s hands since the former judgment; and if it pray 
execution of assets generally, without confining it to that 
time, it cannot be supported. ` 6 7’. R. 1. 

In scire facias on a judgment in debt, or other personal 
action, the defendant cannot plead non-tenure of the land 
generally, where it is contrary to the return of the sherii 
though he may plead a special non-tenure: but on a scire 
„facias to have execution in a real action, the defendant may 
plead non-tenure generally, because the freehold is in ques- 
tion, and that is favoured in law; and the ter-tenants may 
plead there are other ter-tenants not named, and pray judg. 
ment if they ought to answer till the others are summoned, 
&c. though it would be otherwise if the scire facias had been 
against particular tenants by name. 2 Salk. 601. 

On a scire facias to have execution upon a judgment in 
action of debt, every ter-tenant is to be contributory; and 
therefore one shall not answer, as long as he can show that 
another is liable and not warned: contra on a scire facias 
upon a judgment in a real action; for every tenant is to 
answer for that which he hath, and one may be contributory 
and the other not, 2 Cro. 507. 

On a scire facias against the heir and ter-tenants to reverse 
a common recovery of lands, the scire facias is to issue 
against all the ter-tenants, for they are to gain or lose by the 
judgment in the recovery. Raym. 16; 3 Mod. 274. A’scire 





‘facias to have execution of a fine shall not be sued against 


lessee for years; but against him who hath the freehold, who 
may have some matter to bar the execution. Cro. Eliz. 4713 
2 Bronnl. 144. In ejectment, it was adjudged, that a scire 


facias might be brought by the lessee, though he was but 


nominal, and that it may be had by the lessor himself: as 
either of them may have a writ of error on the judgment: 
and that it might be brought against those who were strangers 
to the judgment, and against the executors of the defendant, 
&e. 2 Lutw. 1267. 

In the King's Bench, and in all cases, there must be either 
one scire facias, with a scire feci returned, or two scire faciases 
with nihils, 2 Inst. 272; 2 Mod. 227. But in C. B. when- 
ever the scire facias is to revive a judgment against the same 
defendant, who was party and privy to the judgment, one 
scire facias is sufficient, though a nihil be returned thereto, 
Dy. 186; Salk. 599. But not so where the defendant is not 
party to the record. ‘The time, however, between the teste 
and return, in both courts, is in effect the same: for in C. B. 
the one scire facias must have fifteen days between the teste 
and return; whereas, in K, B. there must be fifteen days 
between the teste of the first and the return of the second 
scire facias. So, in C. B., where two scire faciases are neces- 

If only one scire facias and a seire feci in K. B, such 
scire facias should have fifteen days between the teste and 
return. So must every scire facias when the proceeding is 
by original: but if inclusive both of teste and return, it is 
good.  Sellon's Pract. i 

Although the intent of the scire facias is to give the party, 
against whom execution is about to issue, notice or warning 
thereof, yet by the general practice it is wholly defeated, for 
the defendant may be summoned or not, as the party thinks 
fit: and, indeed, the usual way is to revive the judgment 
without giving the party any notice” Sellon's Praci. And it 
seems that the party may always search the office, and on 
finding a scire facias left there for a return, he may appear 
thongh he is not warned or summoned. A scire faci 
lie in the sheriff's office the last four days before the return. 
4 T. R. 583 

No alias 






























ire facias must issue till the first writ of scire 

R. T. 8 Wm. 3. Andin C. B. not 
until the appearance day of the return of the first. The 
alias shall bear teste the day of the return of the first; Salk. 
and in C. B. on the appearance day, as must the alias 
scire facias by original. Sellon’s Pract. 
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a scire facias, and the 


A defendant being summoned upon 
summons returned, if he doth not appear, but lets j nt 
go by default, he is for ever barred. 1 Lev. 41, 42. If the 
sheriff hath returned him warned, he shall not have audita 
querela on a release, &c. for the defendant might have pleaded 
the same on the return of the scire facias; but if the sheriff 
return nihil, on which an execution is awarded, he shall have 
audita querela. New Nat. Br. 230. In the first case, he 
might have appeared and pleaded; in the other, not being 
warned, he was not bound to appear. Where there has been 
no scire feci, and only two nihils, the court will often relieve 
ap motion, and not put the party to an audita querela. 





alk. 93, 264; 2 orong; 1075. 
Now by a rule of H. T. 2 Wm. 4. § 81. “no judgment shall 
be signed for non-appearance to a scire facias, without leave 


unless the defendant has been sum- 


of the court or a ju 
by leave, after 


moned; but such judgment may be si 
eight days from the return of one scire facias, 

a TR the plaintiff in the judgment releaseth the defend- 
ant of all judgments and executions, &c. the defendant may, 
upon his release, sue out a writ of scire facias against the 

laintiff in the judgment ad cognoscendum scriptum suum re- 
Macatee ; and Me need not sue out his audita querela, Hil. 
5 W. & M. B. R. 

Damages are not recoverable in a scire facias. 3 Burr. 
1791. And it was formerly held that the plaintiff could not 
in a scire facias recover costs; but this is now remedied by 
8 & 9 Wm. 3.c. 11. Dal. 95; 3 Bulst. 322. 

But until recently the plaintif was not entitled to costs 
unless the defendant had appeared and pleaded: and no costs 
were payable by the plaints on moving to quash his own 
writ before plea, nor after a plea in abatement. Cas. Pract. 
C. B. 74; 1 Stra, 638. 

Now by a rule of H. T. 2 Wm. 4. § 18. a plaintiff shall not 
be allowed a rule to quash his own writ of scire facias after 

_ a defendant has appeared, except on payment of costs. 

And by the 3 and 4 Wm.4.c. 42. § 34, “in all writs of scire 
facias, the plaintiff obtaining judgment or an award of exe- 
cution, shall recover his costs of suit upon a judgment by 
default, as well as upon a judgment after plea pleaded or 
demurrer joined.” 

As to the time within which a scire facias must be brought, 
see Limitation of Actions, IL. 3. 

For more learning on this subject, see 4 New Abr. 19; 
Vin. Abr. tit. scire facias; Wilson's Rep. par. 1. 98. 243; 
par. 2. 61. 572; the books of practice, and tit. Error, Eze- 
cution, J t, Sec. 

Scine Factas acarsr Baim, If a capias ad satisfacien- 
dum (see that title, and title Zxecution) is sued out against 
a defendant, and a non est inventus is returned thereon, the 
plaintiff may sue out a process against the bail (where bail 
were given); for they stipulate, in this triple alternative, 
that the defendant shail, if condemned in the suit, satisfy the 
plaintiff his debt and costs; or, that, he shall surrender him- 
self a prisoner; or, that they will pay it for him. As there- 
fore the two former branches of the alternative are neither of 
them complied with, the latter must immediately take place. 
In order to which a writ Seeger may be sued out 
against the bail, commanding the iff to make known to 
them the judgment, and that they show cause why the plain- 
tiff should not have execution against them for his debt and 
damages: and in such writ, if they show no sufficient cause, 
or the defendant does not surrender himself on the day of 
the return, or of showing cause, (for afterwards it is not suf- 
ficient,) the plaintiff may have pr ogee against the bail, and 
take out a writ of ea. sa. or other process of execution 
against them. 3 Comm, c. 26, p. 416. See Bail, I. 

‘There is no attempt, in point of fact, to find the principal 
on this ca, sa. but it is merely as a warning that the plaintiff 
means to proceed against the bail; or rather, the ca. sa. 
against the principal, being left in the sheriff's office, is as 

































SCIRE FACIAS, IV. 


notice to the bail, that the plaintiff will proceed against 
person, and it is incumbent on the bail to search whether any 
ca. sa. is left in the office. 4 Burr. 1360. T 

In order to fix bail it is ordered by the general rule H. 
2 Wm. 4. § 77. “that in actions commenced by bill a ca. #4 
to fix bail shall have eight days between the teste and returns 
and in actions commenced by original fifteen; and must it 
London and Middlesex be entered four clear days in the 
publie book at the sheriff's office.” 4 

By Reg. Gen. of Trinity Vacation, 17th June, 183%) it i8. 
ordered that “ where the plaintiff proceeds by action of debt 
on the recognizance of bail in any of the courts at We 
minster, the bail shall be at liberty to render their principal at 
any time within the space of fourteen days next after, 
service of process upon them, but not at any later period 
and that upon such render being duly made, and notice 
given, the proceedings shall be stayed upon the payment 
the costs of the writ and service thereof only.” 

A writ of error is a st Biber todas of execution from the 









ut 






mere purpose of delay, the court will 
upon terms, pending the writ of error p 
matter of course; and if it be apparent to the court, that Di 
writ of error is brougbt merely ay delay, they will not 
Tidd's Pract. K. B. 
proceedings in an action of debt oF 
scire fucias on a judgment pending a writ of error, it i$ 
cessary that the defendant ould be first in court by putt 
in bail. And where an action is brought upon a ju 

of the Court of Common Pleas, the Court of K, B. w 
stay proceedings, pending a writ of error, without the 
fendant’s giving judgment in the second action, and uP 
taking not to bring a writ of error upon that juc j 
if the action be brought upon a judgment of the Ci e 
K. B. these terms make no part of the rule, because 
general, actions on judgments are vexatious, and the 
might have his execution on the first judgment, Tidd 
TAB. and the authocitin there cited. 

On a scire facias, or action of debt on recognizance, Ag 
bail, when a writ of error is allowed, and the bail 
within their time for surrendering the principal, the C0 
will stay the ings until the writ of error is determi 
the bail undertaking to pay the condemnation money, 0: 
render the defendant into the custody of the marshal "0 4 
four days next after the determination of the writ of ef 
in case the same shall be determined in favour of the 
fendant in error. And in one ease, where the writ 
was allowed before the time was ex] for surteni 
the principal, though notice of such allowance was not £ 
to the plaintiff’s attorney, nor the application cı 
made, till after the expiration of that time, the court gêr 
bail the same terms as are usual when they apply W 
time granted, by the course of the court, for surre 
the principal. vs a subsequent case proceedings were 
the bail undertaking to pay the condemnation-money, 
the costs on the scire facias in four days after he 
but in this case, there being no bail on the writ of er 
court made the bail also undertake to pay the costs 
writ of error, in case the ju was affirmed 5 
it was a favour they were asking, and they would 
submit to equitable terms. 1 Stra, 443; 2 Stra. 887 5 

Now by a rule of H. T. 2 Will. 4. “to entitle bail t0 
of proceedings pending a writ of error, the app! 
be made before the time to surrender is out.” f 

the affirmance of the judgment, in these cases, 
where the Ju“ 


the proceedings. 
In order to stay the 
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the inal affirmance of it; and therefore, 
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On a writ of error was affirmed in the Exchequer-chamber, 
and afterwards another writ of error was brought, returnable 
ìn parliament, the proceedings against the bail were further 
Maid till the determination of the second writ of error. 
urr. 2819, 
. Before judgment against the bail on the scire facias can be 
ed, there must be a rule to appear. By a rule of H. T. 
ill. 4, “a notice in writing to the plaintiff or his attorney 
oF agent shall be a sufficient appearance by the defendant on 
A seire facias,” 

The’ plaintiff got judgment on the scire facias against bail, 
Pending error by the principal, and took them in execution ; 
on their moving to be discharged, the court said, though 
ey might have applied, and had the proceedings staid, yet 
et would not set them aside. 1 Stra. 526; Barnes, 
a But see 4 Burr, 2454; 3 T. R. 643; sem. contra. 

re must be a particular warrant of attorney to a scire 
fecias against the bail, for a warrant in the principal action 

NO warrant to the scire facias, because these are distinet 
S; and the particular warrant is to be entered when 
28, Swit commences which is when the writ is returned, 
it “aan 608. When a scire facias is brought against the bail, 
detent be in ed parte; and where it is brought against the 

int in the principal action, it is to be in hae parte. 


nda 
2 Salk. 599, 


scire facias to have execution for damages and costs 











Weovered “against J. B. upon a recognizance of bail, con- 


aoned in case the said J, B, and G. K. should be con- 
haed, that J. B. and G. K. should pay, &e. or render 
nop lves, the plaintiffs alleged that J. B. and G. K. had 
, &e. or rendered themselves according to the form 
den e Yecognizance: the court of K, B. held, on special 
RB. w the breach ill assigned; for non constat but that 
Who was condemned had paid or rendered. 4 M. § S$. 33. 
© further, Bail, Error, &e. 

sole Facras ap aupiexnnum Errores, To hear the Errors 
Ened. Formerly when a writ of error was brought, as 
ad „1o, Ùe transcript was entered on record, and the plaintiff 
atso assigned his errors, and entered the same on record, 
haefendant did not immediately plead or join in error, 
den intif might have sued out this scire Jacias ; and if the 
jon tt in error did not come in, and plead or join to the 
miai ment of errors, upon the return of this writ the plaintiff 
the plaj gehad an alias scire facias, and upon default thereto 
ex p Nif must have proceeded to argument, and was heard 
äs the dope! this writ of seire facias was seldom sued out, 
error, lefendant usually appeared gratis ; or the plaintiff in 
fondene te? his assignment of errors, took out a rule for de- 
ant, PA appear thereto, and served a bet the defend- 
Unless “arth. 40. And now this writ is no longer necessary, 

Semp fie of a change of parties. See Error IV, 
the plan edctas ix Duro, In detinue, after judgment, 
to daiintitt shall have a distringas to compel the defendant 
Ase Vet the goods by repeated distress of his chattels; or 
they may cias against any third person in whose hands 
be deliver eget to be, to show cause why they should not 


Si 3 Comm. 413. 
peat Pàcras: mo prmove aw Usunrews Cinax. Onia 
Feceipe geil and ne admittas sued out, if the bishop, after 
P latter writ, admit any person, even though the 
Plaintif t may have been found in a jure patronatús, then 
Bh > after he has obtained judgment in the quare im- 
Writ 'Y remove the incumbent, ‘if the clerk of a stranger, 


See ante, tit. Execution. 


re Tee scire facius, 3 Comm. 248. See Quare Impedit, 
ravil, 

the Crome lAs to repeal Letters-patent and Grants. Where 

Rite ae unadvisedly granted any thing by letters- 

Ought not to be granted, or where the patentee 

tbe remed än act that amounts to a forfeiture of the grant, 

Chamec” a repeal the patent is by writ of scire facias in 


his may be brought either on the part of the 





sco 


king, in order to resume the thing granted, or if the grant be 
injurious to a subject, the king is bound of right to permit 
him (upon his petition) to use his royal name for repealing 
the patent in a seireyfacias. And so, also, if upon an office 
untruly found for the king, he grants the land over to another, 
he who is grieved thereby, and traverses the office itself, is 
entitled, before issue joined, to a scire facias against the pa- 
tentee, in order to record the grant. 3 Comm. c. 17, p. 260, 
261. See Grant of the King, Inquest of Office. 

A scire facias to repeal a patent may be brought where 
the record is, which is in Chancery ; and there are to be two 
of these writs sued out of the Petty Bag Office directed to 
the sheriff of Middlesex, who, by a letter under the seal of 
his office, must send notice to the corporation, or person 
whose concern the patent is, that there is a scir ias issued 
out, returnable at such a time, and remaining with him, for 
the revocation of such a patent, and that if they do not appear 
thereunto, judgment will be had against them by default; 
and this letter to be delivered to the corporation, or person 
interested in such patent, by some person who ean make oath 
thereof. Dalton’s Sheriff. On a scire facias out of Chan- 
cery returnable in B. R. to repeal letters-patent, it was held, 
that if the letters-patent are granted to the prejudice of any 
person, as if a fair is granted to the damage of the fair of 
another, &c. he may have a seire facias on the enrolment of 
such grant in Chancery, as well ‘as the king in other cases; 
but it may be a question, whether a scire facias upon a record 
in Chancery is returnable in B. R. though after it is made 
returnable into B, R. that court, and not the Chancery, hath 
the jurisdiction of it. Mod, Cas. 229. 

A scire facias to repeal a patent may also be sued out in 
the Court of King's Bench. 4 Inst. 72. 

Tn all cases at common law, where the king's title accrues 
by a judicial record, and he grants his estate over, the party 
grieved could not have a scire facias against the patentee, but 
was forced to his petition to the king; otherwise it is when 
his title is by conveyance on record, which is not judicial. 
4 Rep. 59. The king hath a right to repeal a patent by scire 
facias, where he was deceived in his grant, or it is to the 
injury of the subject. 3 Lev. 220, And where a common per- 
son is obliged to bring his action, there, upon an inquisition or 
office found, the king is put to his seire facias, &e. 9 Rep. 96. 
A scire facias to repeal letters-patent doth not abate by the 
demise of the crown, 1 Strange, 43. See further, Patents 
for Inventions. 

Seme Facrases have issued to repeal the grants of offices, 
for conditions broken, non-attendance, &c. For disability, 
or in case of forfeiture, the offices may be seized without 
scire facias. 3 Nels, Abr. 201, 202. See Office, IV. 

Scire Fecr is the return of the sheriff on a scire facias, 
that he hath eaused notice to be given to the party against 
whom the scire facias issued. See Scire Macias. 

SCIREWYTE. ‘The annual tax or prestation paid to the 
sheriff for holding the assizes or county courts. Paroch. 


Antiq. p. 573. 

SGITE, situs] The setting or standing of any place; 
the seat or situation of a capital messuage, or the ground 
whereon it stood. Mon. Ang. tom. 2. fol. 278. The word in 
this sense is mentioned in the 32 Hen. 8.¢.20; 22 Car, 2.¢.11. 

SCORNERS. See Sorners. 

SCOLDS. Ina legal sense, are troublesome and angry 
women, who, by their brawling and wrangling amongst their 
neighbours, break the publie peace, increase discord, and 
become a public nuisance to the neighbourhood. They are 
indictable in the sheriff’s tourn, and punished by the cucking- 
stool, &c. Kitch, 13; 6 Mod. 213. See Castigatory. 

SCOT AND LOT, Sax. sceat, pars, and Wot, i. e. sors.) 
Signifies a customary contribution laid upon all subjects 
according to their ability, Spelm. Nor are these old words 
grown obsolete, for whoever in like manner (though not by 
equal proportion) are assessed to any contribution, are gene- 

822 




















SCOTLAND. 


rally said to pay scot and lot. 33 Hen. 8. c. 9. See also 
11 Geo. 1. c. 18. as to elections in London. 

SCOTAL, or SCOTALE. An extortion prohibited by 
the Charter of the Forest, c. 7. It is where any officer of a 
forest keeps an alehouse within the forest by colour of his 
office, causing people to come to his house and there spend 
their money for fear of his displeasure. It is compounded 
of scot and ale, which, by transposition of the words, is other- 
wise called an aleshot. Manwood, 216. The chief justice 
in eyre of the forests used to grant licenses to keep alehouses 
within the forests. 

SCOTTARE. Those tenants are said scottare whose 
lands are subject to pay scot. Mon. Ang. i. 875. 


SCOTLAND. 


Tue Kixopom or Scorrano, notwithstanding the union of 
the crowns on the accession of their king, James VI. to that of 
England, continued an entirely separate and distinct kingdom 
for above a century more, though an union had been long pro- 
jected ; which was judged to be the more easy to be done, as 

oth kingdoms were anciently under the same government, 
and still retained a very great resemblance, though far from 
an identity, in their laws. By an act of parliament, 1 Jac. 1. 
c, 1, it was declared that these two mighty, famous, and an- 
cient kingdoms, were formerly one. And Sir Edward Coke 
observes, how marvellous a conformity there was, not only in 
the religion and language of the two nations, but also in their 
ancient laws, the descent of the crown, their liaments, 
their titles of nobility, their offices of state and of justice, 
their writs, their customs, and even the language of their 
laws. Upon which account he supposes the common law of 
each to have been originally the same, especially as their 
most ancient and authentic book, called Regiam Majestatem, 
and containing the rules of their ancient common law, is ex- 
tremely similar to that of Glanvil, which contains the prin- 
ciples of ours, as it stood in the the reign of Henry II. 4 Jnst. 
345. The many diversities now subsisting between the two 
laws at present may be well enough accounted for from a 
diversity of practice in two large and uncommunicating juris- 
dictions, and from the acts of two distinct and independent 
parliaments, which have in many points altered and abrogated 
the old common law of both kingdoms. See 1 Comm. Introd, 

4, p. 95, and the note there, 

In the reigns of King James II. and King Charles II, com- 
missioners were appointed to treat with commissioners of 
Scotland concerning an union; but the bringing about this 
great work was reserved for the reign of Queen Anne. The 
1 Ana. st. 1. c. 14. ordained articles to be settled by commis- 
sioners for the union of the two kingdoms, &e. ; and by the 
5 Ana. c. 8. the union was effected. 

It has been said that the unjon ultimately effected was the 
first instance in history of the kind; for there never was, at 
any time, in any place, an example of two sovereign king- 
doms incorporating themselves in such a manner. Lord Ha- 
lifax’s Letter to the Electress Sophia, 15th Oct. 1706. Mac- 
pherson's inal Papers relating to the Secret History of 
Great Britain. 

By the above statute, 5 Ann. c. 8. the Twenty-five Articles 
of Union, agreed to by the parliaments of both nations, were 
ratified and confirmed ; the purport of the most considerable 
being as follows :— 

_1. That on the first of May, 1707, and for ever after, the 
kingdoms of England and Scotland shall be united into one 
kingdom by the name of Great BRITAIN. 

2. The succession to the monarchy of Great Britain shall be 
the same as was before settled with regard to that of England. 

3. The United Kingdom shall be represented by one par- 
liament. 

4, There shall be a communication of all rights and privi- 
leges between the subjects of both kingdoms, except where 
it is otherwise agreed. 




















SCOTLAND. 


9. When England raises 2,000,0001. (accurately 1,997,76: 
8s. 4d.) by a land-tax, Scotland shall raise 48,0002. 

16, 17. The standards of the coin, of weights, and of me 
sures, shall be reduced to those of England throughout the 
united kingdoms. 

18. The laws relating to trade, customs, 
shall be the same in Scotland as in England. But all 
other laws of Scotland shall remain in force; though 
terable by the parliament of Great Britain. Yet witl 
caution, that laws relating to public policy are alterable 
the discretion of the parliament; laws relating to privat 
right are not to be altered, but for the evident utility of 
people of Scotland. 

22. Sixteen peers are to be chosen to represent the pe 
age of Seotiand parliament, and forty-five members to si 
in the House of Commons. See post. 3 

23. The sixteen peers of Scotland shall have all privileg 
of parliament. And all peers of Scotland shall be peers 0 
Great Britain, and rank next after those of the same d A 
at the time of the Union, and shall have all privileges 0 
peers, except sitting in the House of Lords, and voting: 
the trial of a peer. p 

25. All laws and statutes in either kingdom, so far as the} 
are contrary to these articles, shall cease and become volts 

In the 5 Ann. c. 8. two acts of parliament were Aei 
recited; the one of Scotland, whereby the church of Se 
land, and also the four universities of that kingdom, 
established for ever, and all succeeding sovereigns ate” 
take an oath inviolably to maintain the same; the other % 
England, 5 Ann. c. 6. whereby the acts of uniformity % 
13 nd 13 Car. 2. (except as the same had been alterei 
by parliament at ime) and all other acts then in 10 
for the vier of the church of England, are di 
perpetual; and it is stipulated, that every subsequent KiM 
and queen shall take an oath inviolably to maintain the sai 
within England, Ireland, Wales, and the town of 
upon Tweed. And it is enacted, that these two acts “ 
for ever be observed as fundamental and essential condití 
of the Union.” 

Upon these articles and act of union, 
Ist, That the two kingdoms are now so 
that nothin, 


and the excise, 
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rayer, are exp declared so to be. Sdly, That 
fore any alteration in the constitution of either of, ti 
churches, or the liturgy of the church of England, Q ji 
ith the consent af. thelnéapeatife churches, collective’ s 
representatively given) would be an infringement of © 
fundamental and essential conditions, and greatly 
the Union. 4thly, That the municipal laws of Scotlan’ 
ordained to be still observed in that part of the islands "co 
altered by parliament; and, as the parliament has nO% toy 
thought proper, except in a few instances, to alter them jn 
still with regard to the particulars unaltered) conti, 
full force. Wherefore the municipal or common l 
England are, generally speaking, of no force or V 
Scotland. See 1 Comm. 97, 98, and the note there ode 0f 

At the time of the Union it was agreed, that the mig by 
the election of the peers and commons should be, set 
an act paa in the parliament of Scotland; which pio 
terwards recited, ratified, and made part of the act 0i a8 
As to the election of the sixteen peers, see 6 Ann. © “ihat 
It was formerly resolved by the House of Lords, 
















SCOTLAND. 































f Scotland claiming to sit in the British house of peers, 
B „virtue of a patent, passed under the great seal of Great 
garin, had no right to vote in the election of the sixteen 
Scotch peers; and that no patent of honour granted to any 
Peer of Great Britain, who was a peer of Scotland at the 
time of the Union, should entitle him to sit in parliament. 
ut in 1782, on the claim of the Duke of Hamilton to sit 
as Duke of Brandon, the question being referred to the 
5 s, they were unanimously of opinion, that the peers of 
Cotland were not disabled from receiving, subsequently to 
© Union, a patent of peerage of Great Britain, with all the 
Privileges usually incident thereto; and the house accord- 
BV admitted the Duke of Hamilton to sit as Duke of 
tandon, No objection was ever made to an English peer’s 
Tu ng a Scotch peerage by descent; and therefore, for- 
rly, when it was designed to confer an English title on a 
cW aiy of Scotland, the eldest son of the Scotch peer 
created in his father’s lifetime an English peer, and this 
the p was not affected by the annexation by inheritance of 
Seo cotch peerage. It seems now to be settled, that a 
ae peer, made a peer of Great Britain, has a right to 
kia in the election of the sixteen Scotch peers; and that if 
tf of the sixteen Scotch peers are created peers of Great 
griltin, they thereby cease to sit as representatives of the 
their peerage; and new Scotch peers must be elected in 
Broom. See 1 Comm. 97. n. 7. 
Y the 2 & 3 Wm, 4. c. 63. peers of Scotland, being in 
inet may take the oaths required to qualify them to vote 
le election of the Scottish representative peers in certain 
Mrts in that country. 
act ith respect to the forty-five commoners, it was, by an 
that, the Scotch parliament, (and see 6 Ann, c. 6.) enacted, 
and of the forty-five, thirty should be elected by the shires, 
shotten by the boroughs: that the city of Edinburgh 
bedi l elect one; and that the other royal boroughs should 
tati Ca into fourteen districts, and that each district should 
e, 
sen by the Reform Act, the number of members for 
(B) qh is increased to fifty-three, See Parliament, VI. 


li $ Was also provided by the above act of the Scotch par- 

Beng that no person should elect or be elected one of the 
bejn, Ve but who would have been capable of electing, or of 
iB, elected, a representative of a shire or borough to the 
reent of Scotland: hence the eldest son of any Scotch 
ine ould not be elected one of the forty-five ; such eldest son 
arlan capable, prior to the Union, of sitting in the Scotch 
enroli{ „Neither could such eldest son be entitled to, 
& thire led and vote as a freeholder for any commissioner of 
Bouse’ though otherwise qualified; as determined by the 
the Seoteh Beers in Lord Daer’s case, 1793, However, by 
Sons of eform Act, the restriction preventing the eldest 
Races chy cotch peers from being returned to parliament for 
ktotek o Scotland, has been removed. The eldest sons of 
am mon might, previous to the Reform Act, represent 
k i e A many did. ey Hats. Prec. 12. 

i stats. 9 Ann. c. 5. 33 Geo. 2. c. 20. requiring 
BoP EMOU shiver and members for boroughs to have reapece 
R aoe and 300l. a-year, are expressly DA PEA 
tal i but a commissioner of a shire must be a free- 
but thoad it is a general rule, that none can be elected 
that jg rey WDO can elect, And it was formerly supposed, 
Show he Necessary that every representative of a borough 
© repres admitted a burgess of one of the boroughs which 
Mittee gp o ted; till the contrary was determined by a com- 
House of Commons in the case of the borough 
181. 
otch Reform Act (2 & 8 Wm. 4, c. 
as been amended with respect to the registration 
y noti] the 4 & 5 Wm. 4. c. 88, have already been 

ced under the head Parliament, VI. (B.) I. 
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Acts of parliament, in general, passed since the Union, 
extend to Scotland; but where a statute is not applicable to 
Scotland, and where Scotland is not intended to be included, 
the method is to declare by proviso, that it does not extend 
to Scotland. 3 Burr. 853. As to Berwick, see that title. 

Several acts of parliament have been passed, from time to 
time, for the internal regulation of various concerns of this 
part of the kingdom; the following acts are of public and 
general importance, 

By 6 Ann. c. 26, a Court of Exchequer was erected in 
Scotland, to be a Court of Record, revenue, and judicature, 
for ever; and barons of the said court appointed, who should 
be judges there, 

By the 1 Wm. 4. c. 69, the judges of the said Court of 
Exchequer were to be Bee | as vacancies occurred, until 
they should consist of the chief baron, and one baron only. 
And by the 2 Wm. 4, c. 54. it is enacted that no successors 
shall be appointed to the present barons; but after the re- 
tirement or death of the last baron, the duties of the court 
shall be discharged by a judge of the Court of Session. 

By 3 & 4 Wm. 4, c. 13, the powers and duties of the 
barons of the Exchequer in Scotland, as heretofore exer- 
cised with reference to the public revenue, &c. are vested in 
the commissioners for the Treasury; and the collection and 
management of the assessed taxes and the land tax are 
transferred to the commissioners for the affairs of taxes. 
See also 2 & 3 Wm. 4, c. 108, 112. 

An act for disarming the Highlands of Scotland; and re- 
quiring bail of persons for their loyal and peaceable beha- 
viour, &c, 1Geo.1. st, 2. c, Persons summoned were 
to bring in and deliver up their arms, or, refusing to do it, 
should be taken as listed soldiers to serve his majesty beyond 
the seas; and concealing their arms, were liable to penalties 5 
so the lord-lieutenants, or justices of the peace, might 
point persons to search houses for arms, &c, 11 Geo. 1. 
c, 26, 

By the 19 Geo. 2. c. 39; 20 Geo. 2. c.51; 21 Geo. 2. c. 845 
26 Geo. 2. c. 29; 33 Geo. 2. c. 26. provisions were further 
made for disarming the Highlands, and restraining the use 
of the Highland dress; and the masters and teachers of pri- 
vate schools, chaplains, tutors, and governors of youth and 
children, were to take the oaths to his majesty, 

By 20 Geo. 2. c, 43, the heritable jurisdictions are taken 
away and restored to the crown, and more effectual pro- 
vision is made for the administration of justice by the king’s 
courts and judges there: and all persons acting as procura- 
tors, writers or agents in the law, are to take the oaths. By 
54 Geo. 3. c. 67. § 5. appeals to the Court of Justiciary are 
allowed in civil cases where the value does not exceed 25l. 
sterling. 

By 20 Geo. 2. c. 50. the tenure of ward-holding is taken 
away, and converted into blanch and feu-holding. The 
casualties of single and liferent escheats, incurred by horn- 
ing and denunciation for civil causes, are taken away. A 
summary process is given to heirs and successors against 
superiors, The attendance of vassals at head courts is dis- 
charged. Heirs and possessors of tailzied estates are em- 
powered to sell to the crown. x 

By 25 Geo. c. 20. certain doubts were: obviated, that 
had arisen with regard to the admission of the vassals of the 
principality of Scotland, and payment of their rents and 
duties. 

By 25 Geo. 2 c. 41, forfeited estates in Scotland were 
annexed to the crown inalienably, and satisfaction made to 
the lawful creditors thereupon; and the rents thereof ap- 
plied for better civilizing the Highlands, 

Peers of Scotland, and all officers, civil and military, &e. 
are to take the oath of abjuration, &e. A peer committing 
high treason or felony in Scotland may be tried by commis- 
sion under the great seal, constituting justices to inquire, &c. 
in Scotland; and the king may grant commissions of oyer 
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and terminer in Scotland, to determine snch treason, Sc, 
6 Ann. c- 14; 7 Ann. e. 21. 

By the 6 Geo. 4. c. 66. the 6 Ann. c. 23. so far as relates 
to the trial of peers for offences committed in Scotland, was 
explained and amended. 

ersons having lands in Scotland, guilty of high treason 
by corresponding with, assisting, or remitting money, &e. to 
the Pretender, on conviction, were to be liable to the pains 
of treason; and their vassals, continuing in dutiful allegiance, 
should hold the said lands of his majesty in fee and ara 
for ever, where the lands were so held of the crown by the 
offender; and tenants continuing peaceable, and occupying 
land, were to hold the same two years, rent-free. 1 Geo. 1. 
st, 2. c. 20, 

By 21 Geo. 2. c, 19. offences of high treason, committed 
in the shire of Dumbarton, Stirling, Perth, Kincardine, 
Aberdeen, Inverness, Nairn, Cromartie, Argyl, Forfar, Bamf, 
Sutherland, Caithness, Elgine, and Ross, or the shire or 
stewartry of Orkney, may be inquired of in any shire in 
Scotland, as shall be assigned by the king. Jurors may 
come out of adjoining counties. The practice of taking 
down evidence in writing, in crimes not affecting life or 
member, abrogated. 

By the 22 Geo. 2. c. 48. the court before whom any in- 
dictment for high treason, or misprision of high treason, in 
Scotland, shall be found, may issue writs of capias, procla- 
mation, and exigent against the party, if not in custody; 
whereon the defendant not appearing, shall be deemed out- 
Jawed and attainted of high treason, or misprision of high 
treason ; persons out of the kingdom, and returning within 
a year, may traverse the indictment. 

By 19 Geo. 2. e. 9. every juror for trial of high treason, 
or misprison of treason, shall be possessed in his own or his 
wife’s right of lands, &c. as proprietor or life renter within 
the shire, &c. of the yearly value of 40s. sterling at least, or 
valued at 30s. sterling per ann. in the tax-roll. 

By the 6 Geo. 4. c. 22. (amended by the 7 Geo. 4. e. 8.) 
regulations were made respecting the qualification and manner 
of enrolling jurors in Scotland, and for choosing jurors on 
criminal trials, and uniting counties for the purposes of trial 
in cases of high treason. 

y 33 Geo. 3. c. 74, (continued by several subsequent 
acts,) regulations were made-for rendering the payment of 
creditors in Scotland more equal and expeditious. This was 
more effectually provided for by 54 Geo. 3. e. 137. (made 
for seven years,) and which is further continued by 4 & 5 
Wm. 4. e. 74. 

By 35 Geo. 3. c. 123, regulations were made for the more 
easy and expeditious recovery of debts not exceeding 5/. 
sterling, and determining of causes to that amount, through- 
out Scotland, by the intervention of two justices of peace 
within their respective jurisdicti 

By 39 Geo. 3. c. 49. the magistrates and judges in Scotland 
are empowered to extend the amount of bail to be given in 
oriai cases to 12002. sterling for a nobleman; 600%. for a 
landed gentleman; 3002. for any other gentleman, burgess, 
or householder, and 60/. for any inferior person. And on 
charges of sedition any judge of the Court of Justiciary, on 
po eres in the name of the king’s advocate, may extend 
the bail beyond those sums. 

By 89 & 40 Geo. 3. c. 55. and other acts, (see 50 Geo. 8. 
c. 81; 54 Geo. 3.c. 94.) the salaries of the judges were in- 
creased; and by 48 Geo. 3. c. 145. (see also 2 Wm. 4. e. 54.) 
his majesty is empowered to grant annuities to the 
on their resignation. 

By 50 Geo. 3. e. 111, the amount of pensions out of the 
civil list of Scotland is limited to 800/. a year; no single 
pension to exceed 3002. and the surplus of the civil list 
of Scotland is to be applied in aid of the civil list of 
England. 

By 55 Geo. 3. c. 97. fixed salaries are granted to the judges 
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of the Commissary Court at Edinb in lieu of all fori 
salaries, and fees, in 






privy seal to 120071. The duties of the office of keeper 0 
the signet are to be discharged by the lord register, with ® 
salary of 12002. The offiee of cashier and receiver genet 
of excise is to be exereised in person, with a salary of N 
The salaries of knight marshal, or viee-admiral, are abolish 
The following offices are required to be exercised in p 
under regulations to be by the lords of the Ti 
viz. the office of auditor, king’s remembrancer, lord 
surer’s remembrancer, and presenter of signatures in t 
Exchequer, keeper of the general register of sessions, ¢ 
to the admission of notaries, director of the Chancery, 
of the Chancery, and clerk of the Admiralty. The follow 
ing offices are to be abolished, viz. one of the clerks of th 
pipe, clerk assistant to inspectors and surveyors of ti 
comptroller general of the customs, receiver of bisho 
rents, inspectors of wheel carriages, gazette writer, and 
Lorian eer of the sean “a 
y 57 Geo. 3. e. 67. § 4. 5. the offices of 
mint, and other officers of the mint in Scotland, ar j 
(on the termination of the existing interests,) and the tre 
are empowered to direct the mint buildings to be sold, 
view to the consolidation with the English mint. 
By the 4 and 5 Will, 4. c. 16, the office of recorder of 
t roll, or clerk of the pipe in the exchequer in $ 
is abolished : the powers heretofore exercised by him re 
in the lord treasurer's remembrancer. 
By 48 Geo. 8. c. 80. and other acts sums have been gi 
out of the British exchequer for the purpose of building 4 
repairing bridges and making and repairing roads in 
Highlands; and see 50 Geo. 3. c. 43; 58 Geo. 3. e. NG 
to floati ber through bridges,) 54 Geo. 3, e. 1045 
Geo, 3.c. 121. These two latter acts are repealed, and, 
effectual provision made by the 59 Geo. 3. c. 135. the 
which refers also to the regulation of ferries; but wh 
not noticed in the act, unless included in the provision 
20. Public grants have also been made for the Caledd 
and other canals. See 43 Geo. 3, c. 102. See also 
3. c. 155,156. applying produce of forfeited estates in mal 
canals and harbours, and in other public purposes, S 
the fisheries, Lunatic Asylum, &c. 4 
By 43 Geo. 3. ¢. 54. provision is made for the better 








in Scotland, 
examined by the lor 
10 Geo. 1. ¢. 18. 
By 30 Geo. 3. e. 17. regulations were made for altere 
the summer session in the Court of Session, the Whitsunig 
and Lammas terms in the Court of Exchequer, and 
spring circuits of the Court of Justiciary. By this act 45 
§ 4. complaints were allowed to be presented to the 
Ordinary in time of vacation, in the same manner a8 


were OG 
(see 
of 





ie 
ight be usefully established in Scotland. 
Geo. 3. c. 119. further time was allowed to these com™ 
ers to make their report. 

By 55 Geo. 3. c. 42. the trial by jury in civil caine yi 
length established, and further regulated by 59 Geo. “rag, 
3 Geo. 4. e. 85; 6 Geo, 4. c, 22; 7 Geo, 4c. 85 1 
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© 69. From the reports made to parliament by the com- 

Stoners, and from the publication of the proceedings on 
Several causes under these acts, the beneficial consequences 
Sf this measure are fully ascertained. See Session, Court of. 
2y 54 Geo. 3. e, 67. verdicts in criminal cases before the 
Court of Justiciary and Circuit Courts are allowed to be 

vivd voce, instead of in writing according to ancient 


By the 9 Geo. 4, c. 29. additional Circuit Courts were au- 
to be holden, and criminal trials facilitated; and this 
Es amended by the 11 Geo. 4. and 1 Will. 4. c. 37. which 
thet Statute abridged the period previously required between 
_ 4 Sentence and execution in capital cases, 
2Y 50 Geo, 3, c, 24. provision is made for augmenting the 
ah. of parochial ministers: these stipends by 52 Geo. 3. 
31. are exempted from the annual ater on offices ; and 
Me 52 Geo. 3, c, 56, ‘ 
to o7 the 4 and 5 Will. 4. c. 41, the appointment of ministers 
urches in Scotland erected by voluntary contribution, is 


in gy °° Geo. 3. c. 71. the licensing of hawkers and pedlars 
von otland is regulated under the direction of the lord pro~ 
t of Edinburgh, and other commissioners. 
otp 29 Geo. 3. c. 62. provisions are made for the protection 
re banks, or banks for savings in Scotland. 
the 59 Geo, 3, c, 70. two acts, one of Jac, 6, Parl, 6. c. 12. 
te Frid of Will, Parl. 1. c. 35. respecting duelling, were 





BY 59 Geo, 3, c, 61. counties and stewartries in Scotland 
Tehyianebled to aid royal burghs in improving, enlarging or 
Of the ts their gaols; and also to improve, &e. the gaols 
B © counties and stewartries. 
the 1 and 2 Will, 4, c. 43. the laws concerning turnpike 
in Scotland were amended. 
mony the 2 and 3 Wil. 4. c 68. provision was made for the 
lectual prevention of trespasses upon property by 
Persons in pursuit of game in RARA A 
Sand 4 Will, 4. e. 76. (amended by the 4 and 5 
the d 87) important alterations were made in the laws 
burg}. “lection of the magistrates and councils in the royal 
ang Ny by the 3 and 4 Will. 4. c. 77. (amended by the 4 
Ment a hilt 4s €. 86.) provisions were made for the appoint- 
ingle election of magistrates and councillors for the several 
and towns of Scotland which now return or contribute 
Also n members to parliament, and are not royal burghs. 
Were ese the 3 and 4 Will. 4. c. 46. burghs in Scotland 
Scone to establish a general system of police 
Assessments by commissioners of sewers are so 


SCR 
twe SIPTURE, All profane scoffing of the Holy Seri 
i punished pa any part thereof to contempt and ridicule, 
Renit Hed by fine and imprisonment. 1 Hawk. P. C. See 
8 


n Se, 
BAYENERS, Are mentioned in the statute against 
loney c> cessive interest of money. 12 Ann, st. 2. c. 16, 
teiveg 3 Setiveners were understood to be those who re- 
why Y to place it out at interest, and who supplied 

idg then? Wanted to raise money on security; thus render- 
Pary Mae ie Ives useful to, and receiving a profit from both 
intere a serivener is entrusted with a bond, he may receive 

so itai and if he fails, the obligee shall bear the loss; 
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ani 
ge th 
€ deed, he hath only authority to receive the 
wincipal; the giving up the deed in this 
con icient to restore the estate, but there must 
Veyanee, &e, 1 Salk. 157. It is held, where a 
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scrivener puts out his client’s money on a bad security, which 
on inquiry might have been easily found so, yet he cannot be 
charged in equity to answer the money; for no one would 
venture to put out money of another upon a security, if he 
were obliged to warrant and make it good, in case a loss 
should happen, without any fraud in him.  Preced, Chane. 
146. 149. See 19 Vin. Abr. 289—292, 

When an attorney is the general depositary of money of his 
clients, and other persons who employ him, not simply in his 
character of attorney, but as a money agent to invest their 
money on securities at his discretion, allowing him procura- 
tion fees for any sum laid out on bond or mortgage as well as 
a fee or charge for preparing of the deeds: Mr. Baron Wood 
held that such a course of dealing was substantially the busi- 
ness of a serivener. 1 Holt. 507; and see 3 Camp. 539. The 
last regular scrivener is said to have been a person of the 
name of Jack Ellis, a contemporary of Dr. Johnson, who is 
mentioned by him in Boswell’s Life, vol. 3. p. 20. See further, 
Attorney, Bond, Mortgage, Trustee, §c. 

SCULPTURE, By 54 Geo. 3. c. 56. every person who 
shall make any new and original sculpture or model, or copy 
or cast of the human figure, or of any bust or part of the 
human figure clothed in drapery or otherwise, or of any ani- 
mal or part of any animal combined with the human figure or 
otherwise, or any subject being matter of invention in seulp- 
ture, or of any alto or basso relievo, or any east from nature, 
of man, or animals, whether separate or combined, &e, shall 
have the sole right and property of the whole of such new 
and original sculpture, &e. for fourteen years, putting their 
name and date thereon; and this term is extended to models, 
&e. protected by a former act 38 Geo. 3.c.71. Persons (not 
having purchased the property in the original,) making, im- 
porting, or selling pirated copies or casts of such sculptures, 
are made liable to damages in an action on the case. An 
additional term of fourteen years is given to the proprietor, if 
living, and not having assigned his property. ‘These provisions 
are in analogy to the acts for protecting Literary Property. 
See that title. 

SCUTAGE, seutagium Sax. soildepenig.] Was a tax or 
contribution, raised by those that held lands by knight’s-ser- 
vice, towards furnishing the king's army, at one, two, or three 
marks for every knight's fee. Henry the Third, for his voy- 
age to the Holy Land, had a tenth granted by the clergy, and 
scutage, three marks of every knight's fee, by the laity. Ba- 
ronag. Anglice, part 1. fol. 211, b. This was also levied by 
Henry IL, Richard L, and King John. See Taxes, Te- 
nures I, 8. 

SCUTAGIO HABENDO. A writ that anciently lay 
against tenants by knight's service, to serve in the wars, or 
send sufficient persons, or to pay a certain sum, &c. F. N. B. 
83. See Taxes, Tenures. 

SCUTE. A French gold coin of 3s. 4d. Tn the reign of 
King Henry V., Catharine queen of England had an assur- 
ance made her of sundry castles, manors, lands, &c. valued 
at the sum of forty thousand scutes, every two whereof were 
worth a noble. Kot. Parl. 1 Hen. 6. 

SCUTELLA, from scutum, Sax. seutel.] A scuttle; any 
thing of a flat and broad shape, like a shield. 

SCUTELLA ELEEMOSYNARIA. An alms basket, or 
scuttle. Paroch, Antiq. 

SCUTUM ARMORUM. A shield or coat of arms. See 
Seal. 

SCYLDWIT, Sax. A mulct for any fault; from the 
Saxon seild, i. e. delictum, and wite, peena. Leg. Hen. 1. 

SCYRA. A fine imposed upon such as neglected to 
attend the seyregemot courts, which all tenants were bound to 
do. Mon. i. 52 
SCYRE-GEM T, Sax. shiremote.] A court held by the 
Saxons twice every year by the bishop of the diocese and 
the earldorman, in shires that had earldormen; and by the 
bishop and sheriff where the counties were committed to the 
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sheriff, &c. wherein both the ecclesiastical and temporal laws 
were given in charge to the county. Seld. Titles Hon. 628. 
This court was held three times in the year, in the reign of 
King Canute the Dane. Leg. Canut. c. 38. And Edward 
the Confessor appointed it to be held twelve times in a year. 
Leg. Edw. Conf. c. 35. See Term. 

‘SEA, Marc] By the 18 Edw. 8, c. 3. the seais tobe 
open to all merchants. The main sea, beneath the low water 
mark, and round England, is part of England ; for the admi- 
ral hath jurisdiction. 1 Jnst. 260; 5 Rep. 207. The seas 
which environ England are within the jurisdiction of the King 
of England. 1 Roll. Abr. 528. As to the sovereignty of the 
sea, see Navy. 

SEA-BANKS, or walls. The 15 Geo. 2. c. 33. imposes 
penalties on persons cutting or pulling up star or bent on the 
sand hills.on the north-west coast of England. See further, 
Malicious Injuries. 

SEA-GREENS. Grounds overflowed by the sea in spring 
tides. These, on the idea that the sea-shore is that over 
which the tide flows, have been supposed to be inter Rega- 
lia. But by the custom of Scotland the sea-shore is not held 
to extend further than to that point which the sea reaches 
in common tides, and therefore sea-greens are held to be 
private property. Bell's Scotch Law Dict. See further, 

Uuvion. 

SEAL, sigillum.] Is taken either for wax impressed with 
a device, and attached to deeds, &c. or for the instrument 
with which the wax is impressed. In law the former is the 
most usual sense, The first sealed charter we find extant in 
England is that of King Edward the Confessor upon his 
foundation of Westminster Abbey. Dugdale's Warwickshire, 
fol. 138, b. Yet we read of a seal in the manuscript history 
of Offa, king of the Mercians. And that seals were in use 
in the Saxons’ time, see Taylor's History of Gavelkind, fol. 73. 
It was usual in the time of Henry II. and before, to seal all 
grants with the sign of the cross, made in gold, on the parch- 
ment. Monast. iii. fol. 7; Ordericus Vitalis, lib. 4. That 
most of the charters of the English Saxon kings were thus 
signed appears by Jngulphus, and in the Monasticon. But it 
was not so much used after the Conquest. Cowell. 

The royal seal was most frequently in green, to signify (as 
it has been quaintly expressed) rem in tuo vigore per- 
mansuram. Coats of arms on seals were introduced about the 
year 1218. We read of a charter sealed with the royal tooth, 
called his wang-tooth. Wang is the jaw. Chaucer, See Deed, 
II. 6; and see further as to the Great and Privy Seal, tit. 
Forgery, Grant of the King, Privy Seal, Quarter Scal, Signet, 
Treason, §c, As to seals of Corporation, see that title. 

Writs touching the common law not to go out under any 
of the petty seals. 28 Edw. 1. st. 3. c. 6. See Writs. 

SEA-LAWS. Laws relating to the sea; as the laws of 
Oleron, &e. See Oleron Laws. 

SEALER, sigillator.] An officer in Chancery appointed 
by the lord chancellor, or lord keeper of the great seal of 
Dano. to seal the writs and instruments there made in his 





presence. 
SEA-MARKS. See Beacons. 
SEAMEN. With respect to the seamen in the Royal 


Navy, see Navy, particularly under Division II. 

By 33 Geo. 3. c. 67. § 1. (made perpetual by a subse- 
quent act) if any seamen or other persons, riotously assem- 
bled together to the number of three or more, shall unlaw- 
fully and with force prevent, hinder, or obstruct the loading 
or unloading or the sailing or the navigating of any ship or 
other vessel; or shall unlawfully and with force board any 
vessel, with intent to prevent, hinder, or obstruct the loading 
or unloading or the sailing or navigating of such vessel; the 
offenders are liable to be imprisoned to hard labour for any 
term not exceeding twelve calendar months. By § 8. the 
prosecution must be commenced within twelve calendar 
months after the commission of the offence. 











By the 9 Geo. 4. c. $1. § 1. so much of the last-mentiont 
act as relates to assaults on seamen, is repealed. And! 
§ 26. if any person shall unlawfully and with force pret 
or obstruct any seaman, keelman, or caster, from exer 
his lawful trade, business, or occupation, or shall beat, wound 
or use any other violence to him, with intent to deter or hin- 
der him from exercising the same, the offender is liable t0 
imprisonment to hard labour for any term not exceed 
twelve calendar months. 

For the protection of sailors in the merchant-service, ai 
to facilitate the settlement of disputes between them 
masters of vessels, a summary jurisdiction is given by vari 
statutes to justices of peace. Thus by the 2 Geo. 2. ¢ 9 
§ 1. (made perpetial by the 2 Geo. 3. c. 81.) masters of ships 
are prohibited from carrying any seaman, except their 
prentices, to sea, without first coming to an agreement in 
writing as to what wages each seaman is to have during 
voyage, and expressing the voyage to be performed, 
the penalty of Sh to Greenwich Hospital, recoverable on t% 
oath of one witness before one justice, who may issue “l 
warrant to bring the master before him. The penalty ma 
be levied by distress, which, if not sufficient, the master ma% 
be committed till he pay the same. 

By § 4. if a mariner desert or absent himself after signing 
such agreement, on application to any justice from the mast 
owner, or other person having charge of the ship, the ju 
may cause him to be apprehended ; and if he refuse withol 
sufficient reason to proceed on the voyage, he may be coms 
mitted to hard labour not exceeding thirty days, nor 
than fourteen, And a similar provision is made by & 
31 Geo. 3. c. 39, § 3. and by the 45 Geo, 3. c. 81, as to t 
masters and mariners of vessels in the coasting trade. 
By the 37 Geo. 3. c. 73. § 1. every seaman, marinet, © 
other person, who shall desert during the voyage, either 0 
or home, from any British merchant-ship trading to or frof 
his majesty’s colonies in the West Indies, shall ier and abot 
all other punishments and penalties) forfeit all the 
may be entitled’ to from the master or owner of th 
board of which he shall enter immediately after such dê 
tion. And by § 2. every master of a ship who shall e 
such person, knowing him to have deserted, incurs a pe 
of 1002. 

By § 3. no master shall hire any seaman or other P 
in any port of the said colonies at more than doub 
monthly wages contracted for with the other seamen hi 
serve on board such ship at the time of her last de} 
from Great Britain—being in the same degree and st 
with the seaman so hired in the colonial port—unless auth 
rized by the governor, chief magistrate, collector or © 
troller of such port, under the penalty of 1002. f 

By § 4. masters of vessels are liable to a penalty 0f 
for not inrolling their apprentices’ indentures at the cus! 
house. th 
By the 59 Geo. 3. c. 58. (continued for seven years bY g 
3 & 4 Wm. 4. c. 88.) justices are empowered, on the & 
plaint of seamen in the merchant-service, to hear ani 
disputes relative to wages not exceeding 20/. and may) 
amine witnesses on oath. On a refusal for two days 11 
the sums ordered by the justices, the amount, with Me 
may be levied by a warrant under the hand and seal 
justice on the ship or any of the tackle, &e, there! 
determination of the justice is final, unless an appe®! 
to the admiralty within seven days. ee. 

By the 4 & 5 Wm. 4. c. 34. the statutes requiring Agh 
tribution out of the wages of merchant-seamen to’ 
support of the Royal Naval Hospital at Greenwich, Woy ty 
pealed, and in lieu thereof an annual sum of 20,00 
made payable out of the consolidated fund. / 

The 4& 5 Wm. 4. c. 52. passed to amend Ret 
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52. was 
sions of an act of the 20 Geo. 2. c. 88. whereby 
porate and politic was created by the name of “ The 
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lent and Governors for the Relief and Support of sick, 
ene and disabled Seamen, and of the Widows and Chil- 
of such as shall be killed, slain, or drowned in the Mer- 
chants! Service,” 
he following is an outline of its principal clauses :— 
relic’, § 2. the president and governors are empowered to 
eve disabled seamen and their widows and children. Sea- 
oo to produce certificate of the hurt they have received. 
ties signing the certificate are to make oath of the truth 
sine” Certificates to be produced by seamen disabled by 
a ness, and by widows and children of seamen. But de- 
Pit seamen are not entitled to the benefit of this act unless 
‘ave served five years, and contributed monthly. 
oe Persons forging, &e, certificates are liable to be pu- 
48 incorrigible rogues, 
cle. § 5. all masters and owners of merchant-ships or ves- 
Ana pate to pay 2s. per month. 1 
such nity § 6. all seamen or other persons serving on board 
ips or vessels are to pay 1s, per month. 

+ Masters of ships are to keep in their hands 1s. per 
rece Out of seamen's pay, and pay over the same to the 
Ver of the duties. 
the oup eceivers to be appointed for the port of London and 
econo, who are to collect and pay over the duties 

ing to instructions. 
“adie Masters to keep muster-roll of ship's company, and 
K os uplicates thereof to the collectors, Receivers are 
t duplicates of vessels not belonging to their port, 
gy for neglect by masters, &e, 5l 
AA Masters of vessels to deduct penalties from wages 
Oficera ot? and deliv r a verified account thereof to the 
ofa; f the president and governors, under a penalty 
ae Collectors may summon masters of vessels, and ex- 
Master, °@ "pon oath as to the truth of the muster-rolls. 
- § 74° tefusing to appear or to answer, to forfeit 104 
3 Secretaries, &e. of public offices to give in a list of 
{uPloyed in their service, Treasurers, &e. of such 
© pay no wages or freight to any master, &e, until he 
15, pyteduittance signed by the receiver of duties. 
shall v Te to be paid at the port where any ship or ves- 
er into CAd her cargo, But the master or owner may 
year] an agreement with the trustees and collectors for 
14.7) Payments. 
tery 4, Paters fail to produce proper certificates, tide- 
© continued on board at their expense, 


cnalties imposed by the act are recoverable before 
Strate, Me 

















































hstrument of trust to be forwarded to the presi- 
Keber o ornors within sixty days after every 26th of 
T ets k 
is Trustees heretofore appointed at the several out- 
aey 19. tibiect to the provisions of the act. 
titel ag {he Corporation of The Merchants Venturers of 
ts ang {PPointed trustees for the duties, &c, received 
t, “powered to hold lands for the purposes of 








20, É 
Han iat Guild of the Trinity House of Kingston-upon- 
os Ppointed trustees for the duties, &e. received 
al, 
wate take ports of Glasgow, Greenock and Port Glasgow, 
teing ie deemed one united port, and masters of ships 
va "ereto are to elect trustees for collecting du- 






Tu r ý 
Vor, ir, Stees of outports are to transmit an account of 
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the yearly receipts and expenditure to the president and 
governors, 

§ 23. Collectors appointed by the trustees or corporations 
aforesaid are not to send duplicate of muster-rolls to the 
president and assistants, 

§ 24, No seaman to have the benefit of the act unless he 
pays the duty. 

§ 25. enacts that those who have served longest are to be 
first provided for. 

§ 26. Maimed seamen are to be provided for at the port 
where the accident happens. 

§ 27. Disabled seamen having served and paid five years 
are to be provided for where they have contributed most. 

§ 28. Seamen who have been shipwrecked, or made pri- 
soners by the enemy, may be relieved. 

§ 29, Where regular certificates cannot be obtained, others 
may be admitted. 

§ 30. Wages of deceased seamen are to be paid to the 
trustees of the port on the ship's arrival to the use of the ex- 
ecutor, &e. - 

§ 31, If not demanded in three years by the representa- 
tives, then to the use of the president and governors, or the 
trustees of the respective ports, 

§ 32. President and governors to pay five per cent. out of 
the duties received b) thers from seamen in the port of Lon- 
don to the Seamen’s Hospital Society in that port, 

By the 3 & 4 Wm. 4. ¢. 9, the members of a society insti- 
tuted in 1821 for the relief of sick and distressed seamen of 
all nations in the port of London, and commonly called “ The 
Seaman's Hospital Society,” were incorporated, and were en- 
abled to possess property and receive bequests, and further 
empowered to purchase lands to the value of 12,0007, per 
annum. 

As to the desertion of sailors on a foreign shore by masters 
of vessels, see Kidnapping. See also Impressing. 

Szamen’s Waces are one proper object of the admiralty 
jurisdiction, even though the contract be made for them upon 
the land. 11 Ventr. 146. Yet the courts of common law 
have jurisdiction ; and an action may be maintained for work 
and labour, See the preceding article, and further, tit, Ad- 
miral and Admiralty. 

SEAN-FISH. Seems to be that sort of fish which is 
taken with a large and long net, called a sean, $ Jac. 1. 
c, 12. 

SEARCHER. An officer of the customs, whose business 
it is to search and examine ships outward-bound if they have 
any prohibited or uncustomed goods on board, &c. This 
officer is mentioned in the (expired) 12 Car. 2. e. 8. And 
there were formerly searchers concerned in alnage duties, of 
leather, and in divers other cases. 

SEA-REEVE, Jn villis maritimis est qui maritimam Do- 
mini jurisdictionem curat, littus lustrat, et ejectum maris (quod 
wreck appellatur) Domino colligit. Spelm. An officer in 
maritime towns and places who takes care of the maritime 
rights of the lord of the manor, watches the shore, and col- 
lects the wreck for the lord. 

{A-ROVERS, Pirates and robbers at sea. See Pirates. 

SECONDARY, secondarius.] An officer who is second, 
or next to the chief officer; as the secondaries to the pro- 
thonotaries of the courts of B. R. and C. B., the secondary 
of the remembrancer in the Exchequer, secondary of the 
Compter, &e, 2 Lill. Abr. 506. Secondary of the King’s 
Bench may have clerks. 2 Geo. 2. c. 23. 

Stconpary or tHe Orrick or Privy Seat, is taken notice 
of in the old statute 1 Hdw. 4, c, 1. 

Szconpary Coxvevances. Those which presuppose some 
other conveyance precedent, and only serve to confirm, alter, 
restrain, restore, or transfer the interest granted by such ori- 
ginal conveyance. See Conveyance, Deed, IV. 

Srconpany Us. A use, though executed, may change 
from one to another by circumstances ex post facto; as if A. 
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makes a feoffment to the use of his intended wife and her 
eldest son for their lives, upon the marriage the wife takes 
the whole use in severalty ; and upon the birth of a son, the 
use is executed jointly in them both. This is sometimes 
called a secondary, sometimes a shifting use. See Use. 

SECOND DELIVERANCE, secundé deliberatione.) Is 
a judicial writ that lies, after a nonsuit of the plaintiff in re- 
plevin, and a returno habendo of the cattle replevied, adjudged 
to him that distrained them, commanding the sheriff to re- 
plevy the same cattle agin upon security given by the plain- 
tiff in the replevin for the re-delivery of them, if the distress 
be justified. It is a second writ of replevin. F. N. B. 68. 
See Replevin. 

SECOND SURCHARGE, Writ of. If after admeasure- 
ment of common, upon a writ of admeasurement of pasture, 
the same defendant surcharges the common again, the plain- 
tiff may have this writ of second surcharge de secundd super- 
oneratione, which is given by the Stat. Westm. 2. 18 Edw. 1. 
o. 8. See Common, II. 

SECRETARY, Secretarius, à Secretis.] A title given to 
him that is ab epistolis et scriptis secretis; as to the secreta- 
ries of state, &c. The secretaries of state have an extraordinary 
trust which renders them very considerable in the eyes of 
the king, and of the subject also, whose requests and petitions 
are for the most part lodged in their hands to be represented 
to his majesty, and to make despatches thereupon pursuant 
to his majesty's directions. They are privy councillors, and 
a council is seldom or never held without the presence of 
one of them; they wait by turns, and one of these secretaries 
always attends the court, and by the king’s warrant prepares 
all bills or letters for the king to sign, not being matter of 
law. And depending on them is the office called the Paper 
Office, which contains all the public writings of state, nego- 
ciations, and despatches, all matters of state and council, 
&c.; and they have the keeping of the king's seal, called 
peers because the king’s private letters are signed 
with it. 

There was but one secretary of state in this kingdom till 
about the end of the reign of King Henry VIII. But then 
that great and weighty office was thought proper to be dis- 
charged by two persons, both of equal authority, and styled 
principal secretaries of state. There are now three princi- 
pal secretaries of state; namely, for the home department, 
for foreign affairs, and for the colonies. 

The chief secretary to the lord lieutenant of Ireland acts 
as secretary of state there, but under the principal secretary 
of state for the home department of the United Eogan. 

As to the power of secretaries of state, see Bail, Commit- 
ment, Justices, Privy Council, §c. Blackstone states shortly, 
that they are allowed the power of commitment in order to 
bring offenders to trial; and cites 1 Leon, 70; 2 Leon. 1755 
Comb. 143; 5 Mod. 84; Salk. 347 ; Carth. 291. 

SECTA, or SUIT, à sequendo.) By this word was an- 
ciently understood the witnesses or followers of the plaintiff. 
See Pleading, I. 1. 

Secora ap Curtam, Isa writ that lies against him who re- 
fuses to perform his suit either to the county-court or court- 
baron. F.N. B. 158. See further, Suit of Court. 

Sora ap Jusricram Factenvam. A service which a man 
is bound to perform by his fee. Bracton, lib, 2. c. 16. num. 6. 

Secra Curt, Suit and service done by tenants at the 
court of their lord. Paroch. Antiq. p.3. See Suit of Court. 

Sera FACIENDA PER ILLAM QUÆ HABET ENICIAM PARTEM, 
Is.a writ to compel the heir, who hath the elder’s part of the 
coheirs, to perform suit and service for all the coparceners. 
Reg. Orig. fol. 177. 

ecra AD Motenpixum. A writ that lay where a man b 
usage, time out of mind, &e. had ground his corn at the mil 
of a certain person, and afterwards went to another mill with 
his corn, thereby withdrawing his suit to the former. And 
this writ lay especially for the lord against his tenant, who 
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held of him to do suit at his mill, Reg. Orgs 153; Fil 
122. The count in this writ might be on the tenure of 
land, or upon prescription, viz. that the tenant, and all 
who held those lands, had used to do their suit at the p 
tiff’s mill, &c. New Nat. Br. 272. Secta ad molen 
like assizes of nuisance, and many other old suits, have iA 
modern times given way to actions of the case, to repair Be 
party injured in damages, and are now abolished by the 3 & 
4 W. 4. c. 27. § 36. See 3 Comm. c. 15. p. 235, 

Secra Recauis, Suit Royal.) A service or suit bri 
all persons were bound twice in a year to attend the sl eriff” 
tourn. It was called Regalis, because the sheriff's tourn W 
the king’s leet, wherein the people were to be obliged by 0 
to bear true allegiance to the king, &e. 

SECTA UNICA TANTUM FACIENDA PRO PLURIBUS HæÆREDITAA 
isus. A writ for an heir who was distrained by the lord H 
do more suits than one, that he should be allowed to do 


soit only in respect of the land of divers heirs descended “ 
him. Reg. Orig. 


Sreris xox Factenpis. A writ for a woman, who, for b 
dower, ought not to perform suit of court. Reg. Orig. 
174. It lay also for one in wardship to be freed of all suit 
court during his wardship. Reg. Orig. fol. 173; but see 
Car. 2. c. 24, E 

SECUNDA SUPERONERATIONE PASTURÆ. >% 
Second Surcharge, Wrivaf. 

SECURITATEM INVENIENDI quod se non divertat d 
partes exteras sine licentid Regis; for finding surety that a 
shall not go to foreign parts without the king's licence.) 
ancient writ lying for oe king against any of his subjects 
stay them from going out of this kingdom to foreign pat 
the ground whereof is, that every man is hound to serve fr 
defend the commonwealth as the king shall think fit. FV" 
85. j 


rr} 


See iS 

SE URITY FOR GOOD BEHAVIOUR, the P! 
and of PERSON, &c. See Surety of the Peace. 

SE DEFENDENDO. A plea for him that is eh 
with the death of another person, by alleging that he 
driven unto what he did in his own defence ; and the 
so assaulting him that if he had not done as he did, 
have been in danger of his own life; which danger 0; J 
be so great, as that it appears to have been otherwise ™ F 
ble. Staundf. P. C. lib. 1. c. 7. See Homicide, IL. of 

SEDERUNT, Acts of. Ordinances of the court 
sion in Scotland under authority of the statute 1540; ¢ 
by which authority is given to the court to make suc! J 
lations as may be necessary for the ordering of process? 
the expediting of justice, "Bell's Scotch Law Dictionary 
SEDITIO. understood to comprise within its 
all offences against the king and the government, WI 
not capital, and do not amount to the crime of treason. 
where there is no actual design against the king or the 


lation, a charge of sedition against 
or do 


ainst the king, the prison 
k se this ® 


nification, does not import treason. 
Collections, vol. i. p. 679; Appendize, p. 185 
vol. 6. p. 1938. 

By the civil law, however, sedition was ranked 
Dig. Lib. 48. tit. 4; Ad Leg. Jul. Majestatis, l 
De pænis, l. 38. § 2. and also in many of our an 


1 
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law writers, treason is sometimes expressed by the name of 
sedition. Bract. lib. 3.0.2; Hengham, c.2; Glanvil. lib. 1. 
©. So when law proceedings were in Latin, seditio con- 
SE to be the technical word used in indictments for treason, 
ah the terms proditio and proditorie prevailed in its room ; 

ich last word is now indispensable in every indictment for 
eason, 3 Co. Inst. 4, 12, 15; 1 Hale, 77, n. (a) 
dition includes all offences of the like tendency with 
the M, but without any such direct intent or overt act of 
me, formed or executed, so as to bring it within the 
ks e serious offence. All contempts against the king and 
fas Bovernment, and riotous assemblies for political purposes, 
y be ranked under the head of sedition; though it has 
held, that where the object of the riot is to redress a 
oe grievance, as to pull down all inclosures, or to reform 
‘Bion or the like; it may then amount to an overt act of 
Kn”, being in the nature of a levying of war against the 
8. And in general it may suffice to remark, that all con- 
btous, indecent, or malicious observations upon the 
peal of the king or his government, whether by writing or 
teem op or by tokens, calculated to lessen him in the es- 
jean 2f his subjects, to weaken his government, or to raise 
jgusies of him amongst the people, will fall under the 
ears of sedition; as well as all direct or indirect acts or 
course Ceniting to overcome his measures, or disturb the 
Tigh e of his government, not amounting to overt acts of 
comme enson, All these contempts are highly criminal at 
4B, Jaw, and are punishable by fine and imprisonment, 
Dep COM. 147; 1 Hawk. c. 65. § 6; 1 East's P. C. 765 
Thorn ® Crim. Lam, 1169. a F 
more} tte some particular acts of sedition which are made 
Ag iotly penal by the statute law. See the next title. 
Bep ctitions papers, see Printers, pag 
ts noX in the Scotch law, is defined to consist in at- 
to EA made by meetings, or by speeches or publications, 
isturb the tranquillity of th e; and it i i i ei 
4 quillity of the state; and it is distinguished 
the kjp a ng-making, which has in view to diminish or affect 
i 88 Private character. Sedition is stated to be punish- 


Dpetland by an arbitrary punishment, Bell's Scotch 


SEDIT] 
ma DIT IOUS SOCIETIES, By 39 Geo. 3. e. 79, for the 
tious ang cit! suppression of societies established for sedi- 
treasona treasonable purposes, and for better AES 
Co, espo Vd seditious practices, certain societies, calle 
thar onding Societies, were suppressed, and it was enacted 
Mhereog apieties shall be deemed unlawful, the members 
by gy goill be required to take any oath declared unlawful 
Misteri or 3. e, 123, (made expressly to prevent the admi- 
teat not eng unlawful oaths,) or to take any oath or 
e commited by law; or which shall have any mem- 

Names of a &c, not known to the society at large; or 
{Bular pas 2U the members whereof shall not be entered in 
branche 00ks; or which shall act in separate or distinct 

Correy AM all members of such societies, and all per- 
Bailey of yp ponding with or supporting them, are declared 
Hptvicted p ul combination and confederacy ; any persons 
of pt Such offence shall on conviction before a justice 
bal Peon o eit 201. or suffer three months’ imprisonment ; 
Hoi en on indictment, may be transported for seven 
et Undey on ar lodges of freemasons are excepted from the 
of ted wig iè regulations, which required them to be re- 
the jun a the clerk of the peace, subject to the discretion 
(tte deene N, session. Places for lecturing, debating, 
Nut whieh wed disorderly houses, as under 36 Geo. 3. e. 8. 
lie’ demang a @XPied) unless previously licensed. Justices 
$ susp nittance into all such places ; and may refuse 

Y 67 Ges as are ao immoral or ieee sendai 

Meeti e e for more effectually preventing sedi- 

18 Gen g DR and assemblies, § 14, &c. the regulations of 
these nes äs to places for lectures, &c. were re-enacted ; 
sions were also temporary, By § 24, of the 
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same act (57 Geo. 3.) certain clubs or societies, calling them- 
selves Spenceans, or Spencean Philanthropists, who professed 
for their object the confiscation and division of the land, and 
the extinction of the funded property of the kingdom, and all 
other societies or clubs holding or professing such doctrines, 
are suppressed and prohibited as unlawful combinations and 
confederacies against the government of the king, and the 
peace and security of the subjects. And the penalties of 39 
Geo. 8. c. 79, are enforced against all clubs taking unlawful 
oaths (contrary to the acts 87 Geo. 3. c, 123, and 52 Geo, 3. 
c, 104.) or appointing committees or delegates to meet other 
clubs; &e. There are special exemptions for freemasons, 
quakers, and charitable or religious societies. See further, 
Oaths, Printers, Riots, Treason. 

For the execution of the laws in Ireland, and the preven- 
tion of all illegal and seditious meetings and assemblies, see 
54 Geo, 8, c. 131, (amended by 55 Geo. 3. c. 13.) authorizing 
the occasional appointment of superintending magistrates and 
constables in counties ; and 54 Geo, 3. c. 180. which latter was 
only a temporary act, and contained severer measures, which 
were never carried into execution. 

Sepirious Mexrines and Assemnuirs. See Riol 

SEED-COD, from the Sax. sæd, seed, and codde, a purse, 
or such like enna A basket or other vessel of wood, 
carried on one arm of the husbandman or sower of ground, to 
bear the seed or grain which he sows, and spreads abroad 
with the other hand. In Westmoreland, a alive or pillow 
is called a cod; and in other northern parts a pincushion is 
termed a pin-cod. Pro uno seed-cod empto 4d, Paroch. 
Antiq. 549; Kennett's Gloss. 

SEEDER. A seedsman, or one who sows the land, 
Blount. 

SEIGNIOR, Fr. Seignieur, i. e. Dominus.) Isin general 
signification as much as lord; but particularly used for the 
lord of the fee, or of a manor, as Seigneur among the Feudists 
is he who grants a fee or benefit out of the land to another ; 
and the reason is, because, having granted away the use and 

rofit of the land, the property or dominium he still retains in 
Fimselt Hotom. ; F. N. B. 23. 

SEIGNIOR, IN GROSS. Seemeth to be one that is a 
lord, but of no manor, and therefore can keep no court, 
F. Ñ, B. fol. 3. See Seignory. 

SEIGNIORAGE. A royalty or prerogative of the king, 
whereby he claims an allowance of gold and silver brought 
in the mass to be exchanged for coin, As seignorage, out 
of every pound weight of gold, the king had for his coin 5s. 
of which he paid to the master of the mint for his work some- 
times Is. and sometimes Is. Gd. Upon every pound weight 
of silver, the seignorage answered to the king, in the time of 
Edward IIT. was eighteen penny-weights, which then amount- 
ed to about 1s., out of which he sometimes paid 8d. at others 
9d. to the master. In the reign of king Henry V, the king's 
seignorage of every pound of silver was 15d. &c. Stat. 
Antiq. 9 Hen, 5. ce. 1; Hale's Sher. Ac, p. 3. 

SEIGNIORY, Dominium, from the French seignicurie, 
i, e. dominatus, imperium, principatus.] A manor or lordship, 
Seigniory de Sokemans, Kitchin, fol. 80. Seigniory in gross 
seems to be the title of him who is not lord by means of any 
manor, but immediately in his own person ; as tenure in capite, 
whereby one holds of the king as of his crown, is seigniory 
in gross, Kitchin, fol. 206. See Seignior. 

SEISIN, Fr. seisine, Lat. seisina.] In the common law 
signifies possession. To seise is to take possession of a thing; 
and primer seisin is the first possession. Co. Litt. 152, 
There is a seisin in deed or in fact, and a seisin in law; a 
in in deed is when an actual possession is taken, and 
seisin in law is where lands descend, and one hath not actually 
entered on them, &c. Jnst. 31. Seisin in law is a right to 
lands and tenements, though the owner is by wrong disseised 
of them, And he who fath an hour’s actual possession 
quietly akeh, hath seisin de droit et de claime, whereof no man 
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may disseise him, but must be driven to his action. Perk. 
457, 458. A seisin in law is sufficient to avow upon; but, 
to the bringing an assize, actual seisin was required, &c. 4 
Rep. 9. Seisin of a superior service is seisin of all inferior 

ices which are incident thereto. And seisin of homage is 
a seisin of all other services, because in the doing thereof the 
tenant takes upon himself to do all services. 4 Rep. 80; 1 
Danv. Abr. 647. The seisin of rent, or other annual service, 
is a sufficient seisin of casual services. 4 Rep. 80. But sei- 
sin of one annual service is not seisin of another annual 
service; as if there be lord or tenant by fealty, ten shillings 
rent, and three days’ work in the year; in this case seisin of 
the rent is no seisin of the work, nor is seisin of the rent 
seisin of the suit of court, which is annual. 4 Rep. 9; 1 
Danv. Abr. 647 ; 2 Lill. 507. The seisin of the father held 
not sufficient for the heir; though if a fine were levied to one 
for life, the remainder to another in tail, and the tenant for 
life took seisin of the services, this was a good seisin for him 
in remainder; and the seisin of a lessee for years is sufficient 
for him in reversion, 2 Hen. 6.7: 45 Ed. 3. 26; 1 Dano. 
646, 805. 

A. B. seised of lands in fee simple, (which at the time of 
her death were in the possession of a tenant from year to 
year,) died, leaving C. D. her heir at law. No rent was ever 
paid to him, it being supposed that the lands passed to a de- 
visee under the will of A.B. After the death of C. D. his 
son and heir at law brought ejectment and recovered the 
lands. In debt against the son, as heir of C. D., on a bond 
pr by C. D., the son pleaded “no assets by descent from 

is father.” It was held that the father was seised in fact of 
the lands in question, that they descended to him from his son, 
and were therefore assets in the hands of the latter liable to 
the bond-debt. Bushby v. Dixon, 3 B. 

Actual seisin is now no longer re« 
the root or stock from which the inheritance is to be derived. 
See Descent. 

Where a man is seised of a reversion, depending upon an 
estate for life, the pleading of it is that he was seised of it ut 
de feodo, leaving out the word dominico; but if it be a rever- 
sion in fee, expectant upon the determination of a lease for 
years, there he may plead that he was seised of it in domi- 
nico suo ut de feodo, Dyer, 185, 257; 1 Rep. 20, 27; 4 


ee 62. 
eisin is never to be alles but where it is traversable ; 


and when a defendant allegeth a seisin in fee in any one under 
whom he claims, the plaintiff cannot allege a seisin in another, 
without traversing, confessing, or avoiding of the seisin al- 
leged by the defendant. Cro. El. 30; 1 Brownl. 70. Ifa 
seisin in fee is alleged, it shall be intended a lawful seisin till 
the contrary appears. 2 Lutw, 1387. See further Livery of 
Seisin, Disseisin, Estate, §:c. 

In Scotland actual seisin, and the evidence thereof by a 
notarial instrument, is still absolutely necessary for the trans- 
mission of landed property. 

SEISINA HABENDA, quia Rex habuit Annum, Diem et 

Vastum. A writ for delivery of seisin to the lord of lands 
or tenements, after the king, in right of his prerogative, 
hath had the year, day, and waste, on a felony committed, 
&e. Reg. Orig. 165. 
SEISING or HERIOTS. Is the seising of the best 
beasts, &c. (where an heriot is due) on the death of the te- 
nant. It is a species of self-remedy, not much unlike that of 
taking of cattle or goods in distress; only in the latter case 
they are seised as a pledge, in the former as the pepy of 
the person for whom seised. 3 Comm. c. 1. VI. See title 
Heriot. 

SEISIN-OX. A perquisite formerly due to the sheriff in 
Scotland, when he gave infeftment to an heir holding crown 
lands. It is now converted into a payment in money pro- 

ortioned to the value of the estate. 

SEISURE or GOODS ror OFFENCES. No goods of 


SEP 
a felon or other offender can be seised to the use of the ki 
before forfeited. And there are two seisures, one ve 
only, to make an inventory, and charge the town or P 
when the owner is indicted’ for the offence; and the ot 
actual, which is the taking of them away afterwards on Cont 
viction, &c. 3 Inst.103. See Forfeiture. 

SEL. Denotes the bigness of a thing to which it 
as Selwood is a great wood. 

SELDA, from the Saxon selde, a seat or stool.] As 
shed, or stall in a market. Assis. 9 Rich. 1. It is also mi 
to signify a wood of sallows or willows. And Sir Edwa 
Coke takes selda for a salt-pit. Co. Lit. 4. 4 

SELF-BANE, Saxon self-bana.] Self-murder. See 4 


micide, III. 1. 

Sexr-Derence. See Homicide, II. 

Serr-Murver. See Homicide, II. 1. 

Seue-Preservatiox, See Homicide, I. 3., I. 

SELION or LAND, selio terre, from the French seilli 
A ridge of ground rising between two furrows, contain 
no certain quantity, but sometimes more and sometimes 1è 
‘Therefore Crompton says, that a selion of land cannot be 
demand, because it is a thing uncertain, Cromp. Juris, 2) 
Termes de ia Ley. 

SEME, Saxon seam, i. e. onus.) A horse load or 
bushels of corn. Blount. A seme of glass is twenty-? 
stone, each stone five pounds weight. 

SEMEBOLE. A pipe or half a ton of wine. 


Dict. 

SEMINARIES, POPISH. See Roman Catholics. 

SENAGE, senagium, from senatus, sometimes used 
synod.| Money paid for synodals. 

SENATOR, Latin.] A member of parliament, 10 
laws of King Edward the Confessor, we are told that | 
Britons called those senators whom the Saxons after 
termed aldermen and borough-masters, though not for H 
age but their wisdom, for some of them were young 
but very well skilled in the laws, Kenulph, king of 
Mercians, granted a charter, which ran thus, viz. Const 
consensu episcoporum et senatorum gentis suæ largitus fiil 
monasterio, §¢. Staundf. P. C. cap. 18. The judi 
court of session in Scotland are entitled Senators of the 
lege of Justice. Act 1540, c. 93. 

SENDAL. A kind of thin fine silk, mentioned 
repealed stat. 2 Rich. 2. c. 1. 

SENESCHAL, seneschallus, from the German 
house or place, and schale, an officer.] A steward, ani 
nifies one who hath the dispensing of justice, in some 
ticular cases; as the high seneschal or steward of Bng 
seneschal de la hotel de roy, steward of the king's hor 
seneschal or steward of courts, &c. Co. Lit. 61. 

See Steward. 


marshal of England, inhibiting them to take 
action in their court that concerns freehold. 
191. 
SENEUCIA, widowhood. If a widow, having,” 
after the death of her husband, shall marry, vel 
filiam in seneucid peperit, she shall forfeit and los het! 
in what place soever in Kent. Tenen. in Gavetkind- 
Trin. 17 Edw. 3. 
| SENEY-DAYS.  Play-days or times of pleasure 
| version. Regist. Eccl. Ebor; anno 1562. K 
| SENTENCE or a COURT. A definitive judg™ 
nounced in a cause or criminal proceeding. 
SEPARATISTS. By the 3 & 4 Wm. 4. c. 8% 
ing that “ there are in various places in Ireland, 
rts of England, and elsewhere, certain dissenter’ 
'nited Church of England and Ireland, and from 
of Scotland, commonly called Separatists, the, 
which class or sect of dissenters, from conscientious 





















SEQ 
refuse to 


hd take an oath in courts of justice and other places, 
incon consequence thereof are exposed to great losses and 
nveniences in their trades and concerns, and are subject 
ees and to imprisonment for contempt of court, and the 
tino unity at large are deprived of the benefit of their tes- 
Below? it is enacted, that every person for the time being 
“ae png to the said sect called Separatists, who shall be re- 
red upon any lawful occasion to take an oath in any case 
the, DY law an oath is or may be required, shall, instead 
e usual form, be permitted to make his or her solemn 
mation or declaration in these words following, viz. 
“ 
Awd A. B. do, in the presence of Almighty God, solemnly, sin- 
reich tt truly afirm and declare that L am a member of the 
ee sect called Separatists, and that the taking of any oath 
the rary to my religious belief, as well as essentially apposed to 
enets of that sect; and I do also in the same solemn manner 
rm and declare” 


Which affirmation shall have the effect of an oath, 
to thes, persons making a false affirmation are subjected 
Beane punishment as for perjury. 
TA, separaria.] Several, ‘or severed and divided 
Paroch. Antiq. 336. 





ida 
dained b 





spluagesima to 
at. Westm. 1. 8 Edw. 1. c. 51. 
The seventy interpreters of the Bible, 


Baca; pins 
“re in truth seventy-two, viz. six for every one of the 


Hettibes. Lat. Dict, 


SEPT 

Macs TUM, “An inclosure; so called because it is encom- 
a En e et foss, with a hedge and ditch, at least with 

_SEppy tte it signifies any place paled in, 

bles hona CH RE, sepulcirum,) ‘The place where any body 

the deep. i, but a monument is set up for the memorial of 


SEULO though the corpse lie not there. Cowell. 





na haron ad warrantizand. is awarded, and the sheriff 


d; e the party hath nothing whereby he may be sum- 
Come pop en goes forth an alias and a pluries; and if he 
Brey, log, © On the pluries, this writ shaft issue. Old Nat. 


SEQU; 
of ELA SÆ 
fa cause for Poma 

OLENDINA, See Secta ad Molendinum. 
vain. Suit of court. Mon. Angl. tom. 2, p. 253. 
ittAaworum., The family retinue and appurte- 
ad goods and chattels of ‘villeins, which were at 
AI disposal of the lord. In former times, when 
totá gaol his villein, it was said dedi B. nativum meum 
rock uela sud, which included all the villein’s offspring. 

QUETA 718 288. 
Small allowances of meal or manufactured 
re, i to the servants at a mill where corn was ground, 
EQUEN DC tad for their work, See Thirlage. 

h UM xr PROSEQUENDUM. To follow a 
fant, Qe 7C 4 guardian is admitted ad prosequend. for 
IRon d Vent. 74. 

R, sequestrare.] A term used in the civil 


The process and depending issue 
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SEQUESTRATION. 


and ecclesiastical law for renouncing; as when a widow comes 
into court, and disclaims having any thing to do, or to inter- 
meddle with her husband’s estate who is deceased, she is said 
to sequester. Now more usually to renounce. See Executor. 


SEQUESTRATION, 


Seavesrrario.] Signifies the separating or setting aside 
of a thing in controversy, from the possession of both the 
parties that contend for it; and it is two-fold, voluntary and 
necessary; voluntary is that which is done by consent of 
each party; necessary is what the judge of his authority 
doth, whether the party will or not. Fortes. c. 50; Dyer, 
232, 256, 

There is also a sequestration, in the nature of a distress in- 
finite, on a person's standing ont all the processes of contempt 
for non-appearance in Chancery, upon a bill exhibited; so 
where Staines is not yielded to a decree, the court will 
grant a sequestration of the lands of the party, &c. 

A sequestration is also a kind of execution for debt, es- 
pecially in the case of a beneficed clerk, of the profits of the 
benefice, to be paid over to him that hath judgment, till the 
debt is satisfied, 2 Jnst, 472; 2 Rol. Abr, 474, See Execution, 
introductory part, Div. 8. But the most usual sequestration 
of a benefice is upon a vacancy, for the gathering up the 
fruits of the benefice to the use of the next incumbent. The 
profits of the church, being in abeyance, are to be received 
by the churchwardens by appointment of the bishop, to make 
provision for the cure during the vacancy, &e. 28 Hen. 8. 
ell 

Sequestration is also the act of the ordinary, disposing of 
the goods of one that is dead, whose estate no man will meddle 
with, See Kennet's Glossary in v. Sequestrare. 

Sequestration in the Court of Chancery is a commission 
usually directed to seven persons therein named, and em- 
powering them to seize the defendant’s real and personal es- 
tate into their hands (or it may be some particular part or 
parcel of his lands), and to receive and sequester the rents 
and profits thereof, until the defendant shall have answered 
the plaintiff's bill, or performed’ some other matter which 
has been ordered and enjoined him by the court, for not doing 
whereof he is in contempt. Curs, Canc, 89, 

If upon a commission of rebellion (see that title), a non 
est inventus is returned, the Court of Chancery sends a ser- 
jeant at arms in quest of the defendant; and if he eludes the 
search of the serjeant, a sequestration issues. 3 Comm, c. 27. 

It appears that there were great struggles between the 
common law courts and courts of equity, before this process 
came to be established, the former holding that a court of 
conscience could only give remedy in personam, and not in 
rem; that sequestrators were trespassers, against whom an 
action lay ; and in the case of Colston v. Gardiner, the chan- 
cellor cites a case where they ruled, that if a man killed a 
sequestrator in the execution of such process, it was no 
murder. Cro, Eliz. 651; Brograve v, Watts, 1 Mod. 259. 

But these were such bloody and desperate resolutions, and 
so much against common justice and honesty, which requires 
that the decrees of this court, which preserved men from de- 
ceit, should not be rendered illusory, that they could not 
long stand; but this process got the better of these resos 
lutions on this ground, Ist, that the extraordinary jurisdic- 
tion might punish contempts by the loss of estate as well as 
the imprisonment of the person, because that liberty being a 
greater benefit than property, if they had a power to commit 
the person, they might take from him his estate till he had 
answered his contempts. 2dly, to say that a court should 
have power to decree about things, and yet should have no 
jurisdiction in rem, is a perfect solecism in the constitution of 
the court itself. 2 P. Wms. 6215 2 Cha. Ca. 44, 

And see 2 Mod. 258, that the chancellor having issued 
such sequestration, it will be as binding as any other process, 
according to the rules of the common law. 2 Cha, Ca, 44y 




















SEQUESTRATION, I. 


It has been said, that the first instance of a sequestration 
after a decree, was Sir Thomas Read's case, in Lord Co- 
ventry’s time; and that it was afterwards awarded in chan- 
cery, in the case of Hyde v. Pitt, 1666, and affirmed in par- 
liament; and by the Court of Exchequer, Graves v: Fountaine, 
1687, and since, without scruple. The doubt formerly was, 
that lands were not liable to execution before the stat. West. 2. 
13 Edw. 1. st. 1. c.18; 1Cha, Ca. 92; 2Cha. Ca. 44. 

Sequestrations were first introduced (according to the 


Commentaries) by Sir Nicholas Bacon, lord keeper, in the | 


reign of Queen Elizabeth, before which, the court found 
some difficulty in enforcing its process and decrees. See 
1 Fern. 421, 428. After an order for sequestration issued, 


the plaintiff's bill is to be taken pro confesso, and a decree | 
to be made accordingly ; so that this sequestration does not | 
seem to be in the nature of process to bring in the defendant, | 


but only intended to enforce the performance of the decree. 
3 Comm. 444. 


I. In what cases a Sequestration is to be awarded by the 
Court of Chancery. 
IL. The Power and Duty of the Sequestrators, and when 
a Sequestration is determined. 


I. A sequestration nisi is the first process against a peer 
or member of the House of Dosia 2 P. Wms. 385; 
1 Cha. Ca. 61,138. A sequestration is also the first process 
against the menial servant of a peer, within the words and 
meaning of the 12 & 13 Wm. 3, c. 3. for that otherwise such 
servant would have greater privilege than his lord. 1 P. Wms. 
585. If there be a sequestration nisi against a peer for want 
of an answer, and the peer puts in an answer that is 
sufficient; yet the order for a sequestration shall not be al 
solute, but a new sequestration nisi. 2 P, Wms. 385. See 
Privilege, TII. 

Notwithstanding the superintendent power formerly pos- 
sessed by the courts in this kingdom over those in Ireland, 
and what is said in some of our books, it seems to have al- 
ways been the better opinion that the Court of Chancery here 
could not award a sequestration against lands in Ireland. 
1¥Fern. 76; 2 Cha, Ca. 189; 2 P. Wms. 261. 

It was said that such process had been awarded to the go- 
vernor of North Carolina; but herein it was doubted whether 
such sequestration should not be directed by the king's coun- 


cil, to which alone an appeal lies from the decrees in the | 


plantations. 2 P. Wms. 261. 


Copyholds may be sequestered, though not extendible at | 


common law, or under the stat. Westm. 2. for courts of 
equity have potestatem extraordin. et absolutam; but it seems 
a doubt whether such a sequestration can be revived against 
the heir of a copyholder ; which arises from the difficulty of 
obliging the lord to admit, and depriving the lord of his 
fine, upon the death of his tenant. 2 Cha. Ca. 46, Vide 
1 Barn. C. 431. 

A sequestration out of chancery is more effectual than an 
execution by fieri facias at law, for a sequestration may lie 
against the goods, though the party is in custody upon the 
attachment; whereas in law, if a capias ad satisfaciendum is 
executed, there can be no fi. fa. issue. Cases in Lord Tal- 
bot's time, 222. 

Where the sequestrators seize the real estate of the party, 
any tenant or other person who claims title to the estate so 
sequestered, either by mortgage, judgment, lease, or other- 
wise, who hath a title paramount to the sequestration, shall 
not be obliged to bring a bill to contest such a title; but he 
shall be let in to contest such a title in a summary way. He 
may move by his counsel, as of course, to be examined pro 
interesse suo; and in this case the plaintiff is to exhibit in- 
terrogatories, in order to examine him for a discovery of his 
title to the estate, and he must be examined upon such inter- 
rogatories accordingly ; and the master must state the matter 
to the court; and the parties may enter into proof touching 








SEQUESTRATION, II. 


the title to the estate in question ; and when the master h 
stated the whole matter, the court proceeds to give judg 
therein upon the report; and if it appears that the party 

is examined pro interesse suo hath a plain title to the estai 
and is not affected with the sequestration, then it is to be dis- 
charged as against him, with or without costs, f 
shall determine upon the circumstances of the case, 

vice versd. See Comm. 712; 1 P. Wms. 308. 

The sequestration binds from the time of awarding 
commission, and not only from the time of executing it an 
its being laid on by the commissioners ; for if that should 
admitted, then the inferior officer would have legandi et nom 
legandi potestatem. 1 Vern. 58. r 

‘And the sequestration is not affected by the statute © 
frauds, and therefore is like an execution at common 4 
which bound from the teste. 4 East, 523. 

‘A sequestration obtained by the assignees of an insolvel 
incumbent operates only from the time of publication, 
does not entitle them to the arrears of composition for til 
due before publication. And lodging a writ of levari fa 
with the registrar of the diocese, does not bind the proper! 
of the incumbent from the time of lodging it, 1 C., M. § Ar 
507; 3 Dowl. P. C. 284; and see 1 Ad. § E. 171. 


II. The sequestrators are officers of the court, and as 
are amenable to the court, and are to act from time to 
in the execution of their office as the court shall direct; 
are to account for what comes to their hands, and are 
bring the money into court as the court shall direct, 
be put out at interest, or otherwise, as shall be found 
cessary ; but this money is not usually paid to the plaint 
but is to remain in court until the defendant hath apj 
or answered, and cleared his contempt, and then whatso 


| hath been seized shall be accounted for and paid over to 


however, the court hath the whole under their power 
may do therein as they please, and as shall be most agree 4 
to the justice and equity of the case, Dict. $ 

The plaintiff’s counsel may move and obtain an order i 
tenants to attorn and pay their rents to the sequestrators 
for the sequestrators to sell and dispose of the goods of 

rty, and to keep the money in their hands, or to Dring | 
into court, as shall be most advisable and discretionary 
fitting for the court to do, Dic 

Sequestrators on mesne process are accountable for 
profits, and can retain only so far as to satisfy for contel 
1 Vern. 248. SS 

If sequestrators, having power to sell timber, disp? 
70001. worth, and only bring 2000/. to account, they, 25. 
cers and agents of the court, are responsible, and not 
plaintiff 1 Vern. 161, 

‘A sequestration is in nature of a Zevari at common la W 
the party sequestering has neither jus in rem, vel in TE 
legal estate of the premises remaining in every respect 
fore. 1 P. Wms. 307. 

Sequestrators being in possession of a 


great house 
James's Square, which was the defendant's for life, the ® 
ordered that the master allow a tenant for the housen 
the sequestrators to make a lease, and the tenant t0 


3 Ch. Rep. 87. a 
Tt was moved, that the irregularity of a sequestration y 
be referred to the deputy, which was taken out agait 
defendant for not appearing, ne reason of its being yet 
sooner than by the course of the court it could, and Yel 
sequestrators had taken the goods off the premises, 
threatened to sell them ; the chief baron said, that 
carrying the goods off the premises, it was clear the 
trators could do that, because a sequestration U 
process answers to a distringas at law; but, howev® sd 
selling them, the court agreed in the present case Me, 
be lawful, and said it had lately been settled on debateari 
observed further, that courts of equity could not # 
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Sequestrators to sell goods, even upon decree, until Lord 
Stamford's case, which makes decrees in this respect equiva- 
lent to a judgment; and even now, the counsel said, seques- 
trators cannot sell but by leave of the court; however, the 
court said this was a matter proper for them to consider upon 
another occasion, and therefore only referred the irregularity 
1B e sequestration as to the point of time to the deputy. 
arn, Rep, in Scace. 212. 
But if the party at whose suit the sequestration issues 
ihe s no measure to compel its execution in due time, and 
Sequestrators never, in fact, possess themselves of the 
$, the party issuing it loses the advantage of it by laches. 
if a fi. fa. against the goods of the defendant in Chan- 
isle delivered to the sheriff, after the sequestration has 
en suffered to remain dormant for a considerable time, (as 
peer months,) without being laid on, and the sheriff on 
is still p 






false return. When the sequestrator, how- 

sion, he cannot be disturbed without leave 

9 Ves. 336; 1 Jac, & Walk. 178. 

‘regularity in a sequestration may be waived by the party 

inst whom it is issued permitting the sequestrator to deal 
the property. 2 Russ, 161. 

ide lefendant has no right to have a writ of levari facias 
anis ecclesiasticis returned, but may have a return of the 

P. act profits received by the sequestrator. Doml. 1 





will eltestration that issues as a mesne process of the court 
e discontinued and determined by the death of the 
but where a sequestration issues in pursuance of a 
time, and to compel the exeeution of it, there, though the 
thes be for a personal duty, it shall not be determined by 
e death of the party, 1 Vern, 58. 
on) Sequestration was against the father, who appeared to be 
digg, {tenant for life, and on his death a sequestration was 
Charged, 1 Ch. Ca. 241; 2 Ch. Ca. 46. 
hi ‘QUEStRAtION, 1x Lonpox, is made upon an action of 
being 284 the course of proceeding in it is thus: the action 
entered, the officer goes to the shop or warehouse of 
lock . vadant, when there is no body within, and takes a pad- 
“T do a hangs it upon the door, &¢. using these words, viz. 
izes pequester this warehouse, and the goods and merchan- 
Paintin n of the defendant in the action, to the use of the 
ereof, NC: and so puts on his seal, and makes return 
teg, oh at the Compter; then four court-days being past, the 
doo ott after the plaintiff may have judgment to open the 
erein prt? shop or warehouse, and to appraise the goods 
ing two g Serjeant, who takes a bill of appraisement, hav- 
‘Worn a teemen to appraise them, for which they are to be 
off the next court holden for that Compter; and then 
Court gin pis: his hand to the bill of appraisement, and the 
may puret judgment: though the defendant in the action 
Buio 
ie, debitum, $e. Pract. Solic. 429. : 
equest, ATION in the Scotch law, is two-fold; viz. the 
Wereanp On of landed estates, and the sequestration in a 
Moveable hankruptey of the whole estate, both heritable and 
è dismutcqce* bankrupt; the former is intended to preserve 
bate ae Property for the right owner: the latter to distri- 
ae equally among the creditors of the bankrupt. 
Law Dict. 
arte ESTRO HABENDO. A writ judicial for the dis- 
ted p, Sequestration of the profits of, a chutrdh banefisn 
Repel phy he bishop at the king's command, thereby to 
Petraneg Parson to appear at the suit of another; upon his 
sequestra, S Parson may have this writ for the release of 
Matin "*8tration. Reg. Judic. 36, See Execution; Seques- 


Sy 
EANT, on SERGEANT, Lat. Serviens.) A word 











ail before satisfaction, and so dissolve the se- 
and after satisfaction, may put in bail ad dis- 





SERJEANT. 


diversely used in our law, and applied to sundry offices and 
callings. First, a serjeant at law (serviens ad legem), other= 
wise called serjeant ‘counter, or of the coif, is the highest 
degree in the common law, as a doctor is in the civil law; 
but, according to Spelman, a doctor of law is superior to a 
serjeant, for the very name of a doctor is magisterial, but 
that of a serjeant is only ministerial. To these serjeants, 
as men best learned and experienced in the law and practice 
of the courts, one court is severed to plead in, by them- 
selves, that of the Common Pleas (see post), where the com- 
mon law of England, is most strictly observed; yet they are 
not so limited as to be restrained from pleading in any other 
court, where the judges call them brothers, and hear them 
with great respect; and of which one or more are styled the 
king's serjeants, being commonly chosen out of the rest, in 
respect of their great learning, to plead for the king in all 
his causes, especially upon indictments for treason, &c. In 
other kingdoms the king's serjeant is called advocatus regis ; 
and here in England, in the time of King Edward the y 
Serjeant Benloe wrote himself solus serviens ad legem, there 
being for some time none but himself; and in Ireland at this 
day there is only a king's serjeant, Serjeants at law are 
made by the king's writ, directed unto such as are called, 
commanding them to take upon them that degree by a cer- 
tain day; and by the writ or patent of creation it appears, 
that the honour of serjeant at law is a state and dignity of 
great respect: in conferring these degrees, much ceremony 
was anciently used ; and the serjeants now make presents to 
the judges, &c, of gold rings to a considerable value, &c. 
Fortescue, c. 50; 3 Cro. 1; Dyer, 72; 2 Inst. 213, 214, 
As to their privilege of being impleaded in C. B. &e. sce 
Privilege. 

In old times, it was necessary that serjeants should have 
been barristers for sixteen years previously to their being 
called to be serjeants, but it seems that no precise time is 
now necessary to qualify them, Serjeants at law are bound 
by a solemn oath to do their duty to their clients, 2 Inst. 
214. And by custom, the judges of the courts of West- 
minster are always admitted into this venerable order before 
they are advanced to the bench ; the original of which was 
probably to qualify the puisne barons of the exchequer to 
become justices of assize according to the exigence of the 
14 Edw. 3. c. 16; 3 Comm, 27; and see Barrister; Prece- 
dence. 

Cases out of Chancery, to be argued in the Court of 
Common Pleas, cannot be set down or heard there, unless 
they are signed by a serjeant, 7 Taunt, 85. 

By the 6 Geo. 4. c. 95. his majesty, during any vacation, 
may cause a writ to be issued out of Chancery, directed to any 
barrister, commanding him to appear in the said court, and 
take upon him the dignity of serjeant, and such person ap- 
pearing and taking the oaths shall be, without further cere- 
mony, a serjeant at law. j 

The monopoly enjoyed by the serjeants in the Court of 
Common Pleas, during term time, has been recently abolished, 
and the court thrown open to the bar generally. 

Sergeants at Ams. Their office is to attend the person 
of the king; to arrest persons of condition offending, and 
give attendance on the lord high steward of England, sit- 
ting in judgment on any traitor, &c. There may not be 
above thirty serjeants at arms in the realm, who shall not 
oppress the people, on pain to lose their offices, and be 
fined, 13 R. 2. st. 1. e. 6. Two of these, by the king’s 
allowance, do attend on the two houses of parliament; the 
office of him in the house of commons is, the keeping of 
the doors, and the execution of such commands touching the 
apprehension and taking into custody of any offender, as 
that house shall enjoin him. Another of them attends on 
the lord chancellor in the Chancery; and one on the lord 
treasurer of England. Also one upon the lord mayor of 
London on extraordinary solemnities, &c. They are in the 






















SERJEANTY. 


old books called virgatories, because they carried silver rods 
gilt with gold, as they now do maces, before the king. 
Crompt. Jur. 9; Fleta, lib. 2. c. 38. 

SERJEANTS, OF A MORE INFERIOR KIND, are serjeants of 
the mace, whereof there is a great band in the city of London, 
and other corporate towns, that attend the mayor, or other 
head-officer, chiefly for matters of justice, &c. Kitch. 143. 
Formerly all the justices in eyre had certain officers attend- 
ing them called serjeants, who were in the nature of tip- 
staves. See stat. Westm. 1, 3 Edw. 1. c. 30. And the word 
serjeant is used in Britton for an officer Taeng to the 
county ; which is the same with what Bracton calls serjeant 
of the hundred, being no more than bailiff of the hundred. 
Bract. lib. 5. c. 4. And we read of serjeants of manors, of 
the peace, &e. 

Sergeants or THE Hovsenoxp, officers who execute se- 
veral functions within the king’s household, mentioned in the 
33 Hen. 8. ©. 12. 

SERJEANTY, serjeantia.} A service that cannot be 
due from a tenant to any lord but to the king only; and 
this is either grand serjeanty, or petit; the first is a tenure 
whereby one holds his lands of the king by such services as 
he ought to do in person to the king at his coronation ; and 


may also concern matters military, or services of honour in | 


peace, as to be the king's butler, carver, &. Petit serjeanty 
is where a man holds lands of the king, to furnish him yearly 
with some small things towards his wars, and in effect pay- 
able as rent. Though all tenures are turned into socage by 
12 Car. 2, c. 24. yet the honorary services of grand ser- 
jeanty still remain, being therein excepted. Lit. § 153. 159; 
1 Inst. 105, 108, 

Knight-service proper, (see Tenures, III. 2,) consisted in 
attending the king in his wars. There were also some other 
species of knight-service, so called, though improperly, be- 
cause the service or render was of a free and honourable 
nature, and equally uncertain as to the time of rendering as 
that of knight-service proper; and because they were at- 
tended with similar fruits and consequences. Such was the 
tenure by grand bati grini per magnum servitium; whereby 
the tenant was bound, instead of serving the king generally 
in his wars, to do some special honorary service to the king 
in person; as to carry his banner, his sword, or the like; or 
to be his butler, champion, or other officer, at his coronation. 
Litt. § 153. It was in most other respects like knight-ser- 
vice, only he was not bound to pay aid or escuage ; and 
when tenant by knight-service paid öl. for a relief on every 
knight's fee, tenant by grand serjeanty paid one year’s value 
of his land, were it much or little. Litt, § 154. 158; 2 Inst. 
233. Tenure by cornage, which was to wind a horn, when 
the Scots or other enemies entered the land, in order to warn 
the king’s subjects, was (like other services of the same na- 
ture) a species of grand serjeanty. Litt.§156, See 2 Comm. 


c. 5. 

Generally the service of grand serjeanty was of such a 
kind as necessarily to be within the realm; but some ser- 
vices which amount to grand serjeanty might be due out of 
the realm as well as within, and both Littleton and Coke 


give instances of such reservations. See 1 Inst, 105, b. to 
108, b; and the notes there. 

Petit serjeanty bears a great resemblance to grand ser- 
jeanty; for as that is a personal service, so this is a rent or 
render, both tending to some purpose relative to the king's 

erson, Petit serjeanty, as defined by Littleton, consists in 

ee lands of the king, by the service of rendering to him 
annually some small implement of war, as a bow, a sword, 
a lance, an arrow, or the like. Litt. § 159. This, he says, 
(§ 160,) is but socage in effect, for it is no personal service 
but a certain rent; and it may be added, (says Blackstone,) 
it is clearly no predial service, or service of the plough, but 
in all respects liberum et commune socagium ; only, being 
held of the king, it is by way of eminence dignified with the 





SERVANTS. 


title of pareum servitium regis, or petit serjeanty. An 
Magna Carta respected it in this light, when, by c. 2 
enacted, that no wardship of the lands or body should 
claimed by the king, in virtue of a tenure by petit serjeanty 
2 Comm. ¢. 6. p. 81, 82. 

See further, Socage ; Tenures. 

SERMONIUM. Wasan interlude or historical play, a! 
by the inferior orders of the clergy, assisted by youths, 
the body of the church, suitable to the solemnity of some 
high procession day; and, before the improvements of fl 
stage, these ruder sorts of performances were even a part 
the unreformed religion. 

SERVAGE. [Mentioned in 1 Rich. 2. c. 6.] That 
when each tenant, besides payment of a certain rent, M0 
one or more workmen for his lord’s service. See Servit 
King John brought the crown of England in servage to th 
see of Rome. 2 Inst. 174, 


SERVANTS. 


Persoxs employed by men of trades and professions, undi 
them, to assist them in their particular callings ; or such 
sons as others retain to perform the work and busine 
their families, which comprehends both men and wome! 
servants are menial, or not so; menial, being domestics, 4 
ing within the walls of the house, Wood's That. ol. 
he first sort of servants acknowledged by the Jaw | 
England, (to which slaves are unknown, see that te 
servants; so called from their being intra” 
domestics. The contract between them and their mast 
s upon the hiring; if the hiring be general, without 
particular time limited, the law construes it to be a hiring 
a year; upon a principle of natu ity, that the serv’ 
shall serve, and the master maintain him, throughout 
revolutions of the respei seasons; as well when th 
work to be done, as when there is not: but the contract W 
be made for any longer or shorter period. 1 Comm. # 
See Poor, 1V. 8. ‘ 

‘Ail single men between twelve years old and sixtys tt 
married ones under thirty years of age, and all ngle wi 
between twelve and forty, not having any visible livel 
are compellable, by two justices, to go out to ser 
husbandry, or certain specific trades, for the promo! 
honest industry: and no master can put away his servi 
servant leave his master, after being so retained, either ba 
or at the end of his term, without a quarter's warningr 
upon reasonable cause, to be allowed by a justice 

ce: but they may part by consent, or make a SP 
gain. See the 5 Eliz. c. 4. from which the following 
extracts. 7 

Every person under the age of seis years, that has 
brought up in handicraft trades, and hath not lands 5 
heritance, or for life, of the yearly value of forty shi 


upon request made by any person using the myste 
such person hath been exercised, be obliged to serve 
servant therein, on pain of imprisonment. 

By the same statute, persons are compellable to 
husbandry, by the year, with any person that 
useth husbandry, talinho will require any proper Pe 
serve; and the justices of peace he E 
to assess the wages of such servants in husbandry, wi 
ment, &e. Also two justices, and mayors or head a 
any city or town, may appoint any poor woman of t 
twelve years, and under forty, unmarried, to go to h 
the year, &c. for such wages and in such manner a, es 
fit: and if any such woman shall refuse to go ab 
servant, then the said justices, &c. may commit St 


ve authority 
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til she is bound to service. If any master shall give more 
than assessed by the justice; or any servant takes 

©, or refuses to serve for the statute wages, they are 
Pinishable; but a master may reward his servant as he 
p t> šo as it be not by way of contract on the retainer: 
ieee cannot put away a servant, nora servant depart 
et, the end of his term, without some reasonable cause, 
rge allowed by one justice ; nor after the end of the term, 
maat ä quarter's warning given before witnesses; if a 
Of ger discharges a servant otherwise, he is liable to a penalty 
orty shillings: and where servants quit their service, 


























gional are to be given by two constables and two house- 
not oò Xe. declaring their lawful departure; and a servant 


desd oducing such a testimonial to the constable where he 
gns to dwell, is to be imprisoned till he gets one ; and in 
ult thereof, be whipped as a vagabond; masters retaining 
ô plp bout such a testimonial, shall forfeit five pounds, 
ix, €, 4, and see Labour 
Miach of the above statute and of the 1 Jac. 1. e. 6 as 
by q Zed magistrates to fix the price of wages was repealed 
s e 53 Geo, 3, e, 40. 
trates” long doubted whether the 5 Eliz. e. 4. gave magis- 
anthora Sdiction generally over servants or restricted their 
deciqu i to those employed in husbandry ; but it has been 
ed that the 


Bee, fue 4 Geo, 










t extends only to the latter. 6 T. R. 583, 
. ¢. 34, the powers given to justices of the 
Statute y the 20 Geo. 3. c. 19; 6 Geo. 3, e. 25, (for these 
to all $ see Labourers) and the 4 Geo. 4. c. 29. are extended 
manuf PPrENtices and servants in husbandry, handicraft 
actures, and mining, 
5 Geo. 4. c, 96, for the consolidation of the laws 
to arbitration of disputes between master and servant, 
betyert’ted (§ 2.), that certain subjects of dispute arising 
those a Masters and workmen, or between workmen and 
be setl loyed by them in any trade or manufacture, may 
after Eoaea by the justices in the manner therein- 
Wages pothing is to authorize justices to establish a rate of 
Mutya Price of labour, or workmanship, unless with the 
consent of both master and workmen, 
be mado v Plaints by any workman as to bad materials must 
to y thin three weeks of his receiving the same, and as 
By pa t€" within six days after the cause of complaint, 
Payment, 1&2 Wm. 4. c. 36. all former acts prohibiting the 
Consolida os, sages in goods were abolished, with a view to a 
% 97, yytion of their provisions under the 1&2 Wm. 4, 
lich enacts, that contracts for the hiring of artificers 
t ade in the current coin of the realm, and (§ 2.) 
contain any stipulations as to the manner in which 


fy cies be expended, 
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pplies; and by § 20, itis 
servants, or servants in husbandry. 
another sort are called apprentices, as to whom 
mae under that title, 
cies of servants are labourers, who are only 
au of i day or the week, and do not live intra mænia as 
wha! Very amily, concerning whom the statutes have made 
a g Pave 2204 regulations: 1. directing that all persons 
definir, 2° visible effects may be compelled to work: 


i 
Vou, ne how Jo, 

















mg they must continue at work in summer | 
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and in winter: 3. punishing such as leave or desert their 
work: 4. empowering the justices at sessions, or the sheriff 
of the county, to settle their wages : and, 5. inflicting penal- 
ties on such as either give, or exact, more wages than are so 
settled. 1 Comm. c. 14. See Labourers. 

There is yet a fourth species of servants, if they may be 
so called, being rather in a superior, a ministerial capacity ; 
such as stewards, factors, and bailiffs, whom however the 
law considers as servants pro tempore, with regard to such of 
their acts as affect their master's or employer's property. 
This leads to the consideration of the manner in which this 
relation of service affects either the master or servant. And, 
first, by biring and service for a Jor or apprenticeship under 
indentures, a person until recently gained a settlement in that 
parish wherein he last served forty days. See Poor, IV, In 
the next place, persons serving seven years as apprentices to 
any trade, had, by 5 Eliz. c. 4. § $1. an exclusive right to 
exercise that trade in any part of England, This law, with 
regard to the exclusive part of it, has by turns been looked 
upon as a hard law, or as a beneficial one, according to the 
prevailing humour of the times, which occasioned a great 
variety of resolutions in the courts of law concerning it, and 
at length it was repealed by 54 Geo. 3. c, 96, See Appren- 
tice, III. 

A master may by law correct his apprentice for negligence 
or other misbehaviour, so it be done with moderation ; though 
if the master or master's wife beats any other servant of full 
age, itis good cause of departure; or at least of complaint to 
a magistrate, in order to be discharged. 5 Eliz. c. 4, 

It has been held that a master is not liable on an implied 
assumpsit to pay for medical attendance on a servant, who has 
met with an accident in his service. 3 Bos. § Pul, 247, 

Next as to frauds or robberies committed by servants. 

Where a servant damages goods of his master, action lies 
against him; and being employed to sell goods in his master’s 
shop, if the servant carries away and converts them to his 
own use, action of trespass may be brought by the master 
against the servant; for the servant cannot meddle with them 
in any other manner than to sell them. 5 Rep. 14; 1 Leon. 
88; Moor, 244, But if a servant be robbed, without his 
default, &c. he shall be excused, and allowed it in his account. 
1 Inst. 9. 

By the common law it was not larceny in any servant to 
run away with the goods committed him to keep, but only 
a breach of civil trust. 4 Comm. c. 17. p. 230. But if 
the servant had not the possession, but only the care and 
oversight of the goods, as the butler of the plate, the shep- 
herd of the sheep, and the like, the embezzling of them was 
felony, even at the common law, 1 Hal. P. C. 506. And 
it seems that now the judges, in every case, determine that 
the property of the master, delivered by him into the custody 
of the servant, still remains in the possession of the master; 
and if it is embezzled by the servant, or converted to his use, 
he is guilty of felony. And when servants are convicted of 
robbing their masters, as the security of families so much 
depends on their honesty, and as the violation of the con- 
fidence reposed in them is a high aggravation of the crime, 
they are always punished with the utmost rigour which the 
law admits, 4 Comm. c. 17. p. 280. n. j 

It was thought reasonable and consistent to consider the 
statute 21 Hen. 8. c. 7, (now repealed) as in the nature of a 
declaratory law: and this view of it seemed to be confirmed 
by the doctrines that, notwithstanding the exception contained 
in it as to apprentices and servants under eighteen, yet such 
persons taking their master’s goods, delivered to’ them by 
way of charge, were guilty of felony at common law. 1 
Hale, 667, 668. 

Where a banker’s clerk informed a customer of the house 
that he had paid in money to his credit, and thereby induced 
the customer to give him a check for the amount, which the 
clerk received, and then to prevent a discovery made fic- 
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titious entries in the books; this was holden to be larceny. 
Hammond's case, O. B. 1812; 2 Leach, 1083; 4 Taunt. 304. 

By the 7 & 8 Geo. 4. e. 29. § 46. any clerk or servant 
stealing any chattel, money, or valuable security belonging to 
or in the possession or power of his master, may be trans- 
ported not exceeding fourteen years, or be imprisoned, &c. 

For the clauses of this act relating to embezzlements by 
clerks or servants, see Embezzlement. And see further 
Larceny. 

If a servant receive money in the county of A. and being 
called upon to account in $. and there deny the receipt, he 
may be indicted for the embezzlement in the latter county. 
3 Bos. & Pul. 596. 

The repealed statute 39 Geo. 3. c. 85. was held to apply to 
the case of a servant embezzling money received from a person 
to whom the master gave marked money to be laid out in his 
shop, for the express purpose of trying the honesty of the 
servant, Whittingham’s case, O. B. 1801, 2 Leach, 912. and 
more solemnly determined by the judges in Headge's case, 
O. B. 1809, 2 Leach, 1033. ` But when the property taken 
has been delivered to the servant by the master himself, the 
embezzlement of it was not punishable under that act. 
Peck's case, MS. cited in Russell on Crimes, lib. 4. c. 15. 
where it is added, that it is usual in indictments on this 
statute to add a count for larceny at common law: that such 
counts may be joined in the same indictment, see R. v. John- 
son, 3 Maul. & Selw. 549. the statute having made the em- 
bezzlement a larceny. 

By 15 Geo. 2. c. 18. § 12. any officer or servant of the 
Bank of England, intrusted with or having any note, bill, 
dividend warrant or security, money or effects of the bank, 
or of any person lodged with the bank, and who shall secrete 
or embezzle the same, is declared guilty of felony without 
clergy. Paid notes on the file seem to be effects within this 
act. 2 Leach, 943. Exchequer bills, actually purchased by 
the bank, though informally signed by a person not duly au- 
thorized, are also effects within the meaning of this act. 
Aslett’s case, 2 Leach, 958. 

By 50 Geo. 3. c. 59. (amended and rendered more effectual 
by the 2 Wm. . 4.) for preventing the embezzlement of 
money or securities belonging to the public, by any collector, 
receiver, or other person intrusted with the receipt, care, or 
management thereof, all such persons misapplying any such 
money, or giving in false statements or returns, are punish- 
able as for misdemeanors. 

The embezzlement and stealing of letters or their contents 
(either whole or half bank notes, &c.) by servants of the 
post-office, is made felony without benefit of clergy by the 
5 Geo. 3. c.25. § 17; 7 Geo. 3. c. 50. § 1; 42 Geo. 3. c. 81. 
§ 1; and 52 Geo. 3. c. 143. § 2; and their aiders and abettors 
by 52 Geo. 3. c.148. § 4. are punishable in like manner, and 
may be tried either before or after the principal felon. By 
5 Geo. 3. c. 25, § 19. and 7 Geo. 3. c. 50. § 3. Servants of 
the post-office receiving letters and money for postage, and 
destroying the letters, or taking more than due postage to 
their own use, are made guilty of single felony. 

Several acts have been passed for punishing persons em- 
ployed in manufactures embezzling materials entrusted to 
them to work up, the principal of which are shortly noticed 
under the title Manufactures. 

Lastly, we come to consider how strangers may be affected 
by this relation of master and servant, or how a master may 
behave towards others on behalf of his servant, and what a 
servant may do on behalf of his master. 

_And first, the master may maintain, that is, abet and assist 
his servant in any action at law against a stranger ; whereas 
in general it is an offence against public justice to encourage 
suits and animosities, by helping to bear the expense of them, 
and is called in law maintenance. 2 Rol. Abr.115. A master 
may also bring an action against any man for beating, con- 
fining, or disabling his servant; but in such case he must 
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assign, as a special reason for so doing, his own damage 
the loss of his service; and this loss must be proved UP 

the trial. 9 Rep. 113. ip 
This is an action on the case, generally called a per quod 
servitium amisit; and the servant may also maintain his A0 
tion of battery or imprisonment against the aggressor. 
1 Comm. 429; 3 Comm. 142, . 

This action by a master for assault, &c. on his servant, has 
been contrived, by a species of fiction, to be extended to 
parent, to enable him to recover a pecuniary compensat 
under some circumstances, for the seduction of his daugh 
See 3 Comm. 142, n. 

‘A master likewise may justify an assault in defence of 
servant, and a servant in dates of his master; the masi 
because he has an interest in his servant, 
of his service; the servant, because it is part 
for which he receives his wages, to stand by and d 
master. 2 Rol. Abr. 546. 

‘Also if any person do hire or retain any servant, being 
my service, for which the servant deparieth from me 
goeth to serve the other, I may have an action for dam 
against both the new master and the servant, or either 
them; but if the new master did not know that he is 
servant, no action lies, unless he afterwards refuse to resu 
him upon information and demand. F, N. B. 167, 16 
Winch, 51. 

In case an action is brought for enticing away, or retat 
or employing a servant, it is advisable to give notice t9 
intended defendant, that the party is servant to the plaint 
and to demand him; and proving such notice and 
quent employment during the time for which the platy 
hired, retained, took, and engaged the servant, will entile 
laintiff to a verdict. To this proof must be addes 
of the contract between the plaintiff and the servants 
that the time was not expired. But if a man do etal 






























New Nat. Brev. 874, 875, f 
An action will lie for continuing to employ the servani 
another after notice, though the employer did not P 
the servant to leave his master, or knew when he firstog 
ployed him that he was the servant of another. 6 T. ett 
‘The master of an apprentice seduced to work for 
may either sue in fort for the seduction, or may DM, 
sumpsit for work and labour done by the apprentice © 
person who seduced and employed him. 1 Taunt 
3 M. § 8.191; 4 Taunt. 876. 
‘The reason and foundation pa 
built, seem to be the property that every man has i 
vice of his domestics, acquired by the contract 0 
and purchased by giving them wages. 1 Comm. 429. pal 
As for those things which a servant may do on w "th 
his master, they seem all to proceed upon this princi ri 
the master is answerable for the act of his servant, Pam 
by his command, either expressly given or implied: ® 
facit per alium, facit per se. 4 Inst. 109. Therefore 
servant commit a trespass by the command or encour 
of his master, the master shall be guilty of it, thoi 
servant is not thereby excused, for he is only oa 
master in matters that are honest and lawful. a A 
keeper's servant rob his guests, the master is bori 
stitution ; for as there is a confidence reposed in i 
he will take care to provide honest servants, his neg! 
a kind of implied consent to the robbery, nam g'i 
hibit, cum prohibere possit, jubet, See Inns. 50 ll 
the drawer at a tavern sells a man bad wine, W 
health is injured, he may bring an action against t! 
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although the master did not expressly order the servant 
to Sell it to that person in particular, yet his permitting him 
i ang and sell it at all, is implied’ a general command, 
mm, 480, 
ae the same manner, whatever a servant is permitted to do 
ee usual course of his business, is equivalent to a general 
amand. If Ipay money to a banker's servant, the banker 
answerable for it. IfI pay it to a clergyman's or a phy- 
fan's servant, whose usual business it is not to receive 
oway for his master, and he embezzles it, I must pay it 
oan ain, If a steward lets a lease of a farm without the 
Pe knowledge, the owner must stand to the bargain, 
Ns is the steward’s business. A wife, a friend, a rela- 
his peat use to transact business for a man, are quoad hoc 
"he. ervants, and the principal must answer for their conduct ; 
Bans id implies that they act under a general command ; 
raed ‘out such a doctrine as this, no mutual intercourse 
Ween man and man could subsist with any tolerable con- 
fons If I usually deal with a tradesman by myself, or 
Whar tly pay him ready money, I am not answerable for 
Mied aM servant takes up upon trust; for here is no im- 
‘sual rder to the tradesman to trust my servant. But if I 
times at nd him upon trust, or sometimes on trust and some- 
euith ready money, I am answerable for all he takes 
for the tradesman cannot possibly distinguish when he 
1¢,° by my order, and when upon his own authority. 
yoe 430, 
him p Man has a servant known to be such, and he send 
fairs and markets to buy or sell, his master shall be 
if the thing come to his use; though if the servant 
be bindi Contract in his master’s name, the contract will not 
ad where unless it were by the master’s command or assent ; 
y Re Te a servant borrows money in his master’s name, 
dial, g Ser, that does not bind the master, Doct, § Stud. 
Master sh, 42, A servant buys things in his own name, the 
to hi ‘all not be charged, except the things bought come 
ae and he have notice of it. Kitch, 871. 
to defiant? used to give his servant money every Saturday, 
kept gf the charges of the foregoing week, and the servant 
att fu Money; per Holt, C.J., the master is here charge- 
Bervant pu the master at his peril ought to take care bat 
buffer gi CMploys ; and it is more reasonable that he should 
tradesmen the cheats of his servants, than strangers and 
a a" who do not employ them. 3 Salk. 284, Where 
Lakes np titally buys goods for his master upon tick, and 
the matey it? in his master’s name, but for his own use, 
Riv hin, ìs liable; but it is not so where the master usually 
Money i ey money, If the master gives the servant 
hig uy goods for him, and he converts the money to 


Use, 
hot, Able if the goods come to his use, otherwise he is 
bing pj $0 a note under the hand of an apprentice shall 
Hogh mäster, where he is allowed to deliver out notes, 
he hy ne Money is never applied to the master’s use; but 
Tote gha t owed or accustomed to deliver out notes, his 
10 the use (0t bind the master, if the money be not applied 

The Ay the master, 3 Salk, 234, 235, 
ý by a à servant shall not bind the master, unless he 
fends Jia Miority of his master; and therefore if a master 

Money ieee to receive money, and the servant instead 
disagree, kes a bil, and the master as soon as told thereof 
mee, or guy's not bound by this payment; but acquies- 
Wight, ang deal matter, will be proof of his master's 
Master that will make the act of the servant the act of 
fervange 2 Salk, 442. 
Aad aleg DUsiness th 

ave advani 
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if he sell corn for me, I may have action in my own name 
against the buyer. Bro. 24; Godb, 360. If one owe me 
money, and I send my servant for it, and he pay it to him, 
this is a good payment and discharge, though the servant do 
not bring the same to me; but if I send him not, it is other- 
wise. Doct, § Stud. 138. 

If a servant is cozened of his master's money, the master 
may have action on the case against the person that cozened 
him. 9 Rep. 113; 10 Rep, 180; 1 Rol. Abr. 98. 

If a servant, lastly, by his negligence, does any damage to 
a stranger, the master shall answer for his neglect; if a smith's 
servant lames a horse while he is shoeing him, an action lies 
against the master and not against the servant. But in these 
cases the damage must be done while he is actualy employed 
in the master’s service, otherwise the servant shall answer 
for his own misbehaviour, Upon this principle, by the 
common law, if a servant kept his master’s fire negligently, 
so that his neighbour's house was burned down thereby, an 
action lay against the master, because this negligence hap- 
pened in his service; otherwise, if the servant going along 
the street with a torch, by negligence set fire to a house, for 
there he is not in his master’s immediate service, and must 
himself answer the damage personally. But now the common 
law is, in the former case, altered by the 6 Ann. c. 31, which 
ordains that no action shall be maintained against any in whose 
house or chamber any fire shall accidentally begin, for their 
own loss is sufficient punishment for their own or their ser- 
vant’s carelessness. See Waste. But if such fire happens 
through negligence of any servant (whose loss is commonly 
very little), such servant shall forfeit 100/, to be distributed 
among the sufferers; and in default of payment shall be com- 
mitted to some gaol or house of correction, and there kept to 
hard labour for eighteen months, See 14 Geo. 3, c. 78, 
and title Fi 

A master is also chargeable if any of his family layeth or 
casteth any thing out of his house into the street or common 
highway, to the damage of any individual, or the common 
nuisance of his majsty’s liege people, for the master hath 
the superintendence Fret charge of all his household. 1 Com, 
431, See Nuisance. 

A. having a house by the road-side, contracted with B. to 
repair it for a stipulated sum; B. contracted with C. to do 
the work, and C. with D. to furnish the materials; D,’s ser- 
vant brought a quantity of lime to the house, and placed it 
in the road, by which the plaintiff’s carriage was overturned : 
held that A. was answerable for the damage sustained. 1 B, 
§ P. 404. 

No action lies against a steward or agent for damage done 
by the negligence of those employed by him in the service 
of his principal; but the principal is liable. 6 7. R. 411. 
For in such cases the intermediate agents are not liable; 
the action must be brought either against the hand com- 
mitting the injury, or against the superior for whom the act 
is done. See 4 Taunt. 649; 3 Camp. 402; 3 Taunt, 314, 

A master is answerable for the actions and trespasses of his 
servant in many cases, but not for trespass of battery, &c. nor 
in criminal cases, unless done by his command. Noy’s Max- 
ims, 99. And if the master order his servant to distrain 
another man’s cattle, and after he hath distrained he kills or 
abuses the distress, the master shall not answer i Noy, 111. 

An action of trespass, and not on the case, is the proper 
remedy for an injury done by the wilful act of a servant in 
driving his master’s carriage against that of another; on the 
contrary, case, and not trespass, is the remedy when such 
act is done negligently; but if it be done wilfully, without 
the assent or knowledge of the master, no action can be 
supported against the master. 6 7. R. 125, 128, note; 2H. 
Bla. 442, 443; 1 East, 106; and see 6 T. R. 659. 

If a servant, in driving a carriage, in order to effect some 
purpose of his own, wantonly strike the horses of another 
person, and produce an accident, the master is not liable ; 
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and it is a question for the jury, whether the mischief arose 
from accident or mere negligence in the servant, or whether 
it arose from his wilful misconduct. 1Æast, 106; Crof v. 
Alison, 4 B. § A. 590. 

Where the carriage or horses are jobbed, as it is called, 
questions have arisen whether the hirer is answerable, as 
master, from mischief arising from the negligence of the 
coachman. When the party appoints the coachman, and 
furnishes the horses and hires the carriage, it has been held 
that he is well described as the owner and proprietor of the 
carriage; and there can be no doubt that he would be held 
liable, as master, for the negligence of the coachman in 
driving it. But where the owner of a carriage hired the 
horses for the day, to draw, and the owner of the horses ap- 
pointed the coachman, in an action brought against the owner 
of the carriage, for damage occasioned by the negligence of 
the coachman, Abbott, C. J. and Littledale, J. held, that the 
defendant was not liable, since the coachman was not his 
servant. Bayley, J. and Holroyd, J. held, however, the 
contrary. 4B. & A. 590; 5B. § C. 547; and see 5 Esp. 
Ca. 35, 263; 12 Ves. 114. See further, Trespass. 

‘A servant may be charged in trover, although the act of 
conversion be done by him for the benefit of his master. 
4 M. & S. 259. 

A master sends his servant with deceitful wares to market, 
and orders him to sell them, but says not to whom : if he sells 
them, no action will lie against the master. Though if he had 
bid the servant sell them to such a man in particular, and he 
had done so, the master would be pearls in an action on 
the case. 11 Edw. 4; Kitch.185. Where a carrier's servant 
loses things delivered to him, the master must answer it, and 
action lies against him; and if goods be undertaken to be 
carried safely for hire, but by negligence are spoiled, it has 
been held that whosoever employs another is answerable for 
him, and undertakes for his care to all that make use of him. 
2 Salk. 440. See Carrier, If a surgeon undertakes the 
cure of a person, and, by sending medicines by his servant, 
the wound is hurt and made worse, the patient shall have 
action against the master, and not against the servant. 18 
Hen. 8. 

In all the cases here put, the master may be frequently a 
loser by the trust resposed in his servant, but never can be a 
gainer; he may frequently be answerable for his servant's 
misbehaviour, but never can shelter himself from punishment 
by laying the blame on his agent. The reason of this is still 
uniform and the same; that the wrong done by the servant is 
looked upon in law as the wrong of the master himself; and 
it is a standing maxim that no man shall be allowed to make 
any advantage of his own wrong. 1 Comm. 432. 

Phellaw which obliges mesters to anawer for the negligence 
and misconduct of their servants, though oftentimes appa- 
rently severe on'an innocent person, is founded upon princi- 
ples of public policy; in order to induce masters to be care- 
ful in the choice of their servants, upon whom both their own 
security :and that of others so greatly depends. And to pre- 
vent masters from being imposed upon in the characters of 
their servants, it is enacted by 32'Geo. 3. c. 56. that if any 
person shall give a false character of a servant, or a false 
account of his former service; or if any servant shall give 
such false account, or shall bring a false character, or shall 
alter a certificate ofa character, he shall, upon conviction be- 
fore a justice of the peace, forfeit 200. with 10s. costs. ‘The 
informer is a competent witness; but if any servant will inform 
against an accomplice, he shall be acquitted. 

An action was tried at the sittings after Trinity term, 1799, 
at Guildhall, against a person who had knowingly given a 
false character of a man to the plaintiff, who was thereby in- 
duced to take him into his service. But this servant soon 
afterwards robbed his master of property to a great amount, 
for which he was executed. And the plaintiff recovered da- 
mages against the defendant to the extent of his loss. This 
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was an action of great importance to the public, and 
can be no doubt but it was founded in strict principles of 
and justice. 1 Comm. 432, in n. 

A'S to how far an action for libel or slander may be main 
tained against a master for giving a character of a servait 
see Libel, 1. 

See further, Combinations, Labourers, Larceny, Mani 
tures, §. 

SERVI. Bondmen, or servile tenants. Our northern $ 
had always a much easier condition than the Roman sla 
Servis non in nostrum morem descriptis per familiam minis 
utuntur. Suam quisque se suos penates regit, Frun 
modum dominus, aut pecoris, aut vestis, colono, injungit, 
servus hactenus paret.—Tacitus de Moribus Germano 
Which plainly describes the condition of our Saxon and Nt 
man servants, natives, and villains, whose servitude did 
respect their tenure than their persons. No author hi 
the distinction between Servus and Villainus; though 
doubtedly their servile state was different, for they are f 
along in the Domesday-book distinguished from each ote 
So in Burcester there were, Quingue Servi, et viginti 00 
Villaini, §c. It is supposed the Servi were those whom 0 
lawyers have since a pure villains, and villains in gr 
who, without any determined tenure of land, 
arbitrary pleasure of the lord appointed to such servile wort 
and received their wages or maintenance at the discretion 0 
the lord. The other were of a superior degree, and. 
called villaini, because they were ville et glebæ adscripti, 4 
held some cottage and lands, for which they were burden 
with such stated servile offices, and were conveyed as ap 
tenant to the manor or estate to which they belonged. 
Kennett’s Glossary. 

The name and quality of thei 
Domesday register ; and thei 
worse than that of the Bordarii or Cotseti, who perio 
likewise some servile offices for their lord, and yet as to fi 
persons and goods were not obnoxious to servitude, af 
proper Servi were. These were of four sorts: 1. Sua 
sold themselves for a livelihood. 2. Debtors that were t% 
sold for being incapable to pay their debts. 3. Capt i 
war, retained and Manley as perfect slaves. 4 el 
such as were born servants, and by such descent beloni 
the sole property of the lord. All these had their pe 
their chilar, and the goods, at the disposal of thelt 
incapable of making any wills, or giving away any 
Cowell, There are also said to be servi testimentales Wi 
which we now call covenant servants, Leg. Athelst: © 
See Slaves, Villa ant! 

SERVICE, servitivm.] That duty which the tem! 
reason of his fee or estate, oweth unto the lord. | gsi 

Our ancient law books make many divisions of it; ig 
personal and real, free and base, continual or annua» 
and accidental, intrinsic and extrinsic, &c. 3 
Brit, c. 66; 4Co. Rep. 9. J 
Personal service is where something is to be done 
person of the tenant, as homage and fealty; ani 
subject to wards and marriages, when in use. ü 

Annual and certain service is rent, suit of court 
lord, &e. the” 
Accidental services are heriots, reliefs, and fi 
And some services are only for the lord's benefit, a™ 
pro bono publico. Co. Copyhold, 22; Co, Litt, 228%” 
4. 
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Also services are said to be entire; of chattels Y 
such as an ox; or things pleasurable, as a hawk, © 9 
so are those personal, and consisting of manual Wo" 
exercise some office, &c. 

Magna Charta, 9 Hen. 3..c. 32. ordains, thal 
shall sell so much of his lands, but that of the residily i, 
may have his services. In feoffments to a man bee 1 
the feoffee shall hold the land of the lord by the s% 
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the feoffer, e. 18 Hd. 1, And where services are entire, 
cannot be divided, upon the alienation of parcel of the 
ands by the tenant, the services shall be multiplied, and every 
nee render the whole service; though by the purchase of 
a by the lord, the whole is extinct, except in case of 
an i 5 ; Wood’ 
fii race custom. 6 Rep. 1; Wood's Inst. 133, See 
snp {t#0nal services of hosting and hunting, anciently due to 
ore in Scotland, were abolished by 1 Geo. 1. st. 2. ¢. 54, 
Roane services relative to agriculture or lawful business, 
map ated and expressed, may be demanded ; but where an- 
Rae, ne not exacted within the year, are lost for that year. 
ae by tenants used and wont, excepting what relates to 
Services, were abolished by 20 Geo, 2. ¢. 50, 
orice or An Her, By the law of Scotland, before an 
TN an regularly acquire a right to the estate of the ancestor, 
the | ight to be served heir; which is one of the old forms of 
gga of Scotland proceeding upon a writ, and including in 
Tein gaccision of a jury fixing the right and character of the 
to the estate of the ancestor. 
i- Ere Anp Sacraments, The blessed sacrament to be 
formin ered in both kinds. 1 Edw. 1. For the uni- 
ga tY of the service and administration of sacraments. 
e1. cdm, 6. c, 1; 5&6 Edw. 6. c. 1; 1 Eliz, e. 1; 3 Eliz. 
$13 & 14 Car. 2 e. 4 


































NG 0 Eli. e. 28. AN ecclesiastical persons shall read 
ubscribe to the book of common prayer, &e. 13 & 14 
pedir & 14; 5 Car. 2, c, 6. See Parson. Allowance of 
Hitara onte for not reading the service ex nded to the cer- 

ing, Of subscription, Reading the articles to indemnify 
further paeet in point of time, 23 Geo. 2. c. 28. See 


É igion, and the references there, 
RVicg S. 
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Certain writs touching servants and 
iolating the statutes made against their abuses; 
Ri 189, 190, 191. 

ent. The estate in respect of which a 
; as the Dominant Tenement is that to which 
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mino capitali. And we find several grants of liber- 
me appurtenances, salvo forensi servitio, §c. Mon. 
pi 48, 
hati Exrmixsecux, That service which was due to 
fon, tip, gO" alone from his tenants within his manor. Brac- 
nny, Tela, lib. 3. 
tenant 4 ae Linerum. A service to be done by feudatory 
fom vegno were called liberi Homines, and distinguished 
any ofthe as was their service; for they were not bound 
bit Wera Che base services of ploughing the lord's land, &e. 
the army find a man and a horse, or go with the lord into 
faled sonor to attend his court, Xe. and sometimes it was 
of git liberum armorum; as in an old rental of the 
tise He Malling, in Essex, mentioned by Somner in 
htro Gavelkind, u 56, See Tenure, 
int Within = Recate. Royal service, or the prerogatives 
FE genar OY] manor belonged to the lord of it; which 
Wiest ‘lly reckoned to be the following, viz. power of 
Mlonieg n 0 Matters of property ; and of life and death in 
Murders ; 
Y; assize of p 























xight to waifs and estrays; minting 
f bread and beer; and weights and mea- 
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sures. All which privileges, it is said, were annexed to some 
manors by grants from the king. Paroch. Antiq. 60. See Manor. 

SERVI TESTAMENTALES, Covenant servants ; men- 
tioned in the laws of King Athelstan, c. 34. See Servant. 

SERVITHS ACQUIETANDIS. A writ judicial for a 
man distrained for services to one, when he owes and per- 
forms them to another for the acquittal of such services. 
Reg. Judie. 27. 

SERVITOR, servulus.] A serving man; particularly 
applied to scholars in the colleges of the universities, who 
are upon the foundation, 

Servrrors or Birts, Such servants or messengers of the 
marshal of the King’s Bench as were sent abroad with bills or 
writs to summon men to that court. 2 H, 4. c. 23. 

SERVITUDES. Burdens affecting property and rights. 
Scotch Dict. See Tenures. 

They nearly correspond with easements in the English law. 

SESSION, Court or, in Scotland. The highest civil 
court in Scotland, ‘The judges are styled lords of council 
and session, The title of the court is derived from those 
formerly intrusted with the highest civil jurisdiction. By 
the act 1425, c. 65. the court of session was established, and 
continued till 1469, when its jurisdiction was restored to the 
king and couneil; and in 1503, the king’s daily council was 
ordered to sit in Edinburgh; and the jurisdiction of those 
two courts, as well as their respective titles of council and 
session, were by the acts 1 and 1587, c. 36, transferred to 
the present court, which with its members and officers was 
incorporated under the title of the college of justice. The 
judges consisted originally of seven churchmen and seven 
laymen, and a president; the abbot of Canbuskenneth being 
the first president. 

By the articles of union between Scotland and England, 
no person can be appointed a judge who has not served as 
an advocate or principal clerk of session for five years, or 
as a writer to the signet for ten years. The judge must be 
at least 25 years of age. Besides the 15 ordinary lords, it 
was anciently the practice for the crown to name extraor- 
dinary lords; but this power was: renounced by the act 10 
Geo. 1. c. 19. by which the trial and admission ‘of the ordi- 
nary lords is regulated. Of this court of 15, nine were 
a quorum. But see post, 

By 48 Geo. 3. c. 151, it was enacted, that the judges or 
lords of session shall usually sit in two divisions, the lord 
president of the whole court and seven of the ordinary lords 
forming the first division, and the lord justice clerk and the 
six other ordinary lords making the second division ; four 
judges in each division to be a quorum : the judges in each 
division to exercise the same powers as before. Judges of 
each division may state questions of law to the judges of the 
other. Regulations for transacting the business to be made 
by acts of sederunt by the whole court of session, Regula- 
tions are also introduced with respect to appeals to the House 
of Lords. His majesty was empowered to appoint a commis- 
sion to inquire into the forms of process in the court of 
session, and to report in what civil causes trial by jury might 
be usefully established. i 

By 55 Geo. 3. c. 42. to facilitate the administration of 
justice in Scotland, by the extending trial by jury to civil 
Lauses, his majesty was empowered to commission one chief 
judge, and two other judges, before whom the trial of issues 
may be had, to be called “ Lords Commissioners of the Jury 
Court in civil causes.” To this jury court, either division of 
the court of session in all cases brought before them wherein 
matters of fact were to be proved, were authorized to order 
and direct, by special interlocutor, such issues to he sent as 
might appear to them expedient for the due administration of 
justice, in order that such issues might be there tried by a 
jury according to the directions of the act. By § 44. of this 
‘act, the commissioners or judges of the jury court were re- 
quired to make annual reports to parliament; and by § 45. 
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the act was declared in force for seven years. But by 59 
Geo. 3. c. 35. the reports were declared no longer requisite, 
(§ 55) ; and (by § 36.) the jury court under the act 55 Geo. 3. 
was declared permanent, and that it should remain in all time 
coming a part of the judicial establishment of Scotland, and 
of the college of justice therein, subject to regulations by 
parliament. 

By the 6 Geo. 4. c. 120. certain provisions were made re- 
lative to the constitution of the jury court, which were to 
continue in force for a limited period; and in the meanwhile 
his majesty was authorized to appoint persons to inquire, 
among other things, at what time and in what manner the 
union of the benefit of jury trial in civil causes, with the 
jurisdiction of the court of session, might be best accom- 
plished. 

Finally, by the 11 Geo. 4. and 1 Wm. 4. c. 69. it was 
enacted, that trial by jury in civil causes should be united 
with the ordinary administration of justice in the court of 
session in Scotland, and that the jury court should after such 
union cease, 

§ 20. enacts, that when vacancies shall occur, the perma- 
nent lords ordinary shall be reduced to five, so that the total 
number of judges comprising the court of session, including 
the lord president and lord justice clerk, shall be limited to 
13, 

By § 21. the high court of admiralty is abolished, and its 
jurisdiction transferred to the court of se: 

By the 2 Wm. 4. c. 5. the judges of the court of session 
are empowered to make regulations for carrying on the busi- 
ness of the court when interrupted by the death or necessary 
absence of any of the judges thereof, 

By 55 Geo, 3. c. 70. the formation and arrangement of 
the judicial and other records of the court of session are re- 
gulated under an officer to be appointed by the lord president 
of the college of justice, to be keeper of the records of the 
court. 

SESSION, sessio.] A sitting of justices in court upon 
their commission ; as the sessions of oyer and terminer, &c. 

Session or Parttament, sessio parlamenti.) The sittin 
of the parliament; the session of parliament continues till it 
be prorogued or dissolved, and breaks not off by adjourn- 
ment. 4 Inst. 27. See Parliament. 

Sxsston, Great, of Wales. By the 1 Will. 4. c. 70. the 
Courts of Great Session in Wales are abolished, and the pro- 
‘ceedings in Wales now issue out of the courts at Westmin- 
ster, and two of the judges of the superior courts hold the 
circuits in Wales and Cheshire, as in other English counties. 

Session or Gaor Derivery. A session held for delivering 
a gaol of the prisoners therein being. See Gaol Delivery ; 
Justices. 





n. 








SESSIONS or tue PEACE. 


There are three different kinds of sessions holden. by 
justices of peace: 1. General sessions, which may be holden 
at any time of the year, for the general execution of the 
authority of the justices; 2. The general quarter sessions, 
which are holden at stated times in the four quarters of the 
year, as appointed by statute; and 3. A special or petty 
sessions, which is holden on any special occasion for the 
execution of some particular branch of the authority of the 
justice. 2 Hawk. c. 8. § 47. 

By the 1 Will. 4. c. 70. § 35. in the year 1831, and after- 
wards, the justices of the peace in every county, riding, or 
division, (in England and Wales, see the title of the statute,) 
for which Ree sessions of the peace, by law, ought to be 
held, shall hold such sessions in the first week after the 11th 
of October, in the first week after the 28th of December, and 
the first week after 31st of March, and in the first week after 
24th of June. 

But by the 4 & 5 Will. 4. c. 47. in order to prevent the 
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interference of the Spring assizes with the April quarter 
sions, it is enacted, that the justices in every county, at 
Epiphany sessions, may name, if they see occasion, | 
their body as soon as may be, after the time for holding, 
assizes shall be appointed, to fix the day for holding 
next quarter sessions for such county, so as such time SMa 
not be earlier than the 7th of March, or later than the 
of May. 
Ta the cocnty of Middlesex: the justices are direatal 
14 Hen. 6. c. 4. to keep their sessions twice in a year, at 
and more often (if need be) for any riot, or forcible ent 
‘And it has long been customary, on account of the multi 
city of business in this county, to hold eight sessions €Y 
year, viz. four general quarter and four general sessions. 
And it was held in a recent case that the justices of Mit; 
dlesex having, in addition to the four general quarter 
four quarter sessions they had been in the habit of holdi 
appointed other original intermediate sessions; that the; 
a right to do so, and that an indictment found at one of sug 
ns was valid. 6 C. § P. 96. 
If a sufficient number of justices do not appear on th 
day appointed for holding the quarter sessions, they ™% 
still be legally held, if a proper number meet on any 4 
during the week after any of the days specified in the act@ 
parliament, For though there is not time within that wo% 
to summon a sessions de novo, yet a sessions may be 
out a previous summons; and the justices, when o 
assembled during the proper sessions week, may then 
journ to another day, and issue their precept to the | 
‘against the day of adjournment, But when a sessions f 
holden by the justices without a previous summons, nO 
shall lose any thing for his default of appearance 
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to hold the sessions by adjournment at di 
county. Thus in Surrey, when the justices meet at t 
neral quarter sessions, a day of adjournment is fixe’ 
justices, such a day having been generally agreed u 
fore; and notice is given to all the magistrates by t! 
of the peace, as well as advertised in the newspapers. 
grand jury and the petit jury, before they are dismissed. 
their attendance, are informed that their attendance 
required at the day to which the court intend to 
and they are again summoned for that purpose by the 
5 Chit, Burn's J. 204, note. The adjournment, howevel © 
never to be beyond the time of meeting of the next q'i 
sessions ; for the justices cannot continue one sessions 
ael subsequent to the time appointed by the ma 
holding another original sessions. Rex v. Grinces 
Ab, 358. Therefore, if the justices were to hold a 
sessions of the peace, pending a continuation of the € 
quarter sessions by adjournment, it seems, that suc! 
sessions would supersede and put an end to the 
quarter sessions, 5 Burn's J. 204, note. 

The sessions may be held at any place within the coun 
which they purport to be holden, and before any twoj" 
of the same county, one of them being of the quora 
any two such justices may direct their precept unde 
teste, directed to the sheriff, for the summons of the se 
thereby commanding him to return a grand jury before 
or th and to 




















sessions will be holden at such day and place, 
there himself to do his duty, 2 Hawk, c. 
precept should be tested fifteen days before the ret 
ought forthwith to be delivered to the sheriff, tha 
have sufficient time to fulfil its requisitions. 
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Sessions of the Peace is a court of record, and is 
before two or more justices of the peace, one of whi 
in ne of the quorum. `The jurisdiction of this court, by 
flogar Še © 1. extends to the trying and determining all 
oe and trespasses whatsoever; though they seldom, if 
» try any capital offence; their commission providing 
b jie any case of difficulty arises, they shall not proceed 
thc Igment, but in the presence of one of the justices of 
Ourts of King’s Bench or Common Pleas, or one of the 
ike of assize, “And therefore murders, and other capital 
a are usually remitted for a more solemn trial to the 











ae sessions have cognizance of all offences which tend to 
1s, Th of the peace, except forgery and perjury. 2 East, 
prne pee words in the commission of the peace in- 
trespasses, this comprehends not only direct 
of the peace, but also all such offences as have a 
thereto ; and on this ground, conspiracies and libels, 
aA Hegal solicitations, attempts or endeavours to commit 
Qing have been holden to be cognizable by the sessions. 
n 23; 3 Salk. 194; 3 Burr. 1320; 1 Bl. 369. 
Over aeroport take cognizance of forgery as a cheat: but 
PA ler cheats in general their jurisdiction is undoubted. 
2 179. 183, T'o solicit a servant to steal his master’s 
to theft è Misdemeanor indictable at the sessions, although 
Ani Te actually committed. 2 Bast, 5 
inthe Mdictment lies at the quarter sessions, for lighting fires 
croft contrary to 47 Geo. 3. st. 2. c. 96, and if it be 
» and the defendants be tried, and convicted before a 
t nisi prius, the Court of King's Bench shall award 
Thee 4M. § S. 71. 
witho tices cannot try any new-created offence, as usury, 
Creates pC Press peman given them by the statute which 
there q 4 Mod. 879; Salk. 406; Ld. Raym. 1144, But 
Particule many offences, and particular matters, which by 
Ought ae Statutes belong properly to this jurisdiction, and 
org an Prosecuted in this court: as, the smaller misde- 
to felon Against the public or commonwealth, not amounting 
Mays, al oad especially offences relating to the game, high- 
for the 128s, bastard children, the settlement and provision 
Some ope vagrants, servants’ wages, and apprentices. 
a sumce are proceeded upon by indictment, and others 
Orde pey way by motion and order thereupon; which 
Micu 












































a 
T or the most part, unless guarded against by 
statutes, be removed into the Court of King’s 
Washeg Y writ of certiorari facias, and be there either 
M nee confirmed. 
he for asiong have, like every other court, the power to 
"$ 4, Bag tempt committed in the face of the court, 4 
tempt in’ But they cannot award an attachment for a 
MM Propera disobeying any of their orders; the ordinary 
Birn, gogo cthod being by indictment. 
rea noS Zast, 413 6 Burn's J. 214, 
AM detena Power is given to the sessions to inquire of, hear 
We oe any offence, this must be understood to mean, 
RRB, or pr 
le ey ent 
Urts to 






















2 Sess, Cas, 176; 


mon law mode of proceeding, viz, either by in- 
4 T. R, 409; Dalt. 469. 

t sessions are nn oniga any more than 
ive any reason for their judgment in the 
A hy tham, 4 Bom 2102; 2 Salk. G07. 

itmi; thee of the sessions, like the term of the courts at 
tly the 3 I3 considered but as one day in law, conse- 
ts, on uittices may alter and set aside their own judg- 
ies 1gp ders, at any time during the sessions. 2 Salk, 
ons, See e But they cannot do so at any subsequent 
ap nithe oal M. $ S. 442. 

e ingen are authorized to try any appeal, they 
tly Jog ental authority to adjourn it, after it is once 
to jemena e if the adjournment be necessary for the 

Midge of tar Convenience of justice ; and the sessions are 
© proper occasion for doing so, 13 East, 352. 
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The Court of King’s Bench has no jurisdiction to review 
the judgment of the sessions, except in a case sent up for 
their consideration. 4 B. § 4. 86. Notwithstanding the 
judgment may be in some respects erroneous, 4 B. § C. 
844; 8 B. § C. 137, 

Neither are the justices punishable for what they do at 
sessions, if it arise only from an error in judgment. Staund. 
173, But if they are guilty of some manifest act of oppres- 
sion, or wilful abuse of power, or if there are flagrant proof 
of their having acted from corrupt motives: a criminal infor- 
mation will be granted against them. 2 Barnard, 249; 1 Bl. 
482; 7 T. R. 874. See Information, II. 

The records or rolls of the sessions are committed to the 
custody of a special officer, denominated the custos rotulorum, 
who is always a justice of the quorum. The nomination of 
this custos rotulorum (who is the principal civil officer in 
the county, as the lord lieutenant is the chief in military 
command) is by the king’s sign manual, And to him the 
nomination of the clerk of the peace belongs, which office 
he is expressly forbidden to sell for money. pecan Sees 
Clerk, §. 

In most corporation towns there are quarter sessions kept 
before justices of their own, within their respective limits ; 
which have exactly the same authority as the general quar- 
ter sessions of the county, except in a very few instances; 
one of the most considerable of which is the matter of ap- 
peals from orders of removal of the poor, which, though 
they be from the orders of corporation justices, must be to 
the sessions of the county, by 8 & 9 Will, 8. c. 80. In both 
corporations and counties at large, there is sometimes kept 
a special or petty session, by a few justices, for despatching 
smaller business in the neighbourhood between the times of 
the general sessions; as for licensing alehouses, passing the 
accounts of parish officers, and the like, 

By the 59 Geo. 3. c. 28. for remedying the inconve- 
niences resulting from the great increase of business at the 
quarter sessions, it is enacted that whenever any court of 
quarter sessions, or general session of the peace, shall be as- 
sembled for despatch of business, the justices present at the 
first day of the session may take into their consideration the 
state of the business likely to be brought before them; and 
if it is likely to occupy more than three days, they may ap- 
point two justices, one being of the quorum, to sit apart in 
some place near the court, and determine such business as 
shall be referred to them, while the other justices proceed 
in despatching other business ; and all such proceedings shall 
be valid and enrolled: and the clerk of the peace shall ap- 
point a person to record the proceedings of such two separate 
justices, as part of the records of the session, who shall be 
paid by the treasurer: an extra-eryer may be appointed by 
the justices. 

‘As to the jurisdiction of the sessions, in points relative to 
the poor-laws, the following summary of decisions is taken 
from Const's edition of Bott's Poor Laws. For its contents 
with the subject, see Poor. 

The sessions cannot make an original order of removal ; 
but they may adjudge the pauper to be settled in any of the 
parishes that are parties to the order, although they cannot 
appoint a new place of settlement, for they can only affirm 
or quash the order in the whole or in part. Nor can they 
review an order, on which they have determined at a pre- 
ceding sessions; but they may make a new order, vacating a 
former order made the same sessions: and it seems that on 
quashing an order of removal, they can only direct the 
pauper to be sent back to the respondent parish, and cannot 
adjudge his settlement in a third parish. If the magistrates 
present are equally divided, no order can be made; but 
whatever a majority decides is, as to matters of fact, con- 
clusive, and also as to matters of law, unless they consent to 
a special case; but this they are not compellable to grant, 
nor a bill of exceptions lie. 
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In stating a special case, the sessions must state their con- 
clusion from the facts, and not refer the evidence to the 
opinion of the superior court. But they need not set forth 
the reason for their judgment, nor even state the evidence 
upon which their judgment is founded; but if they do state 
all the evidence, the court will thereupon examine whether 
they have drawn a right conclusion; except in the case of 
fraud, for that is a fact that must be expressly found by the 
sessions ; and the court will not infer it from the strongest 
evidence. But the court may send the case back, and order 
the sessions to inquire into that fact; as well as they may 
any other defective case, to be amended by stating a parti- 
ale fact: but the sessions are not in this case obliged to 
hear new evidence, although they should proceed in it as if it 
were a new business. The court, however, will not send a 
case to be re-stated because the sessions have admitted hear- 
say evidence ; or on affidavit that the clerk of the peace has 
not stated the case truly. Justices of both the contending 
parishes, who are rated to the poor, are excluded from voting 
at sessions, upon any question relating to the removal of a 
pauper belonging to either parish. 4 7. R. 81. 

ot only the pauper removed, but the parish, or any of 
the parishioners, may appeal against an order of removal. 
The reasonable notice which the 9 Geo. 1. c. 7. requires to 
be given, before an appeal can be heard, means such notice 
as is usual in the practice of the particular session where the 
appeal is brought; but they cannot quash an order for want 
of notice, but must adjourn it to the next session, unless it 
clearly appears to the court that there has been sufficient 
time since the removal for the appellants to give notice, and 
come prepared, to try the heen at the sessions where it is 
PERI And it has been determined that this clause does 
not relate to the receiving, but to the hearing, of the appeal; 
and therefore they are bound to receive an appeal, though 
no notice has been given. The appeal must be to the next 
sessions after the order of removal is served, or the parties 
are aggrieved, whether it be an original or an adjourned 
session; but as to the time which shall intervene between 
the order and the appeal, respecting what shall be considered 
the next sessions, it must depend upon the special cireum- 
stances of the case; for if, from the distance between the 
parish to which the pauper has been removed and the place 
where the sessions are held, there is not time to lodge an 
appeal at the sessions held immediately subsequent to the 
removal, the first sessions ensuing are to be considered as 
the next sessions, and the justices are bound to receive the 
appeal at such sessions. It must however be so short an 
interval that the reasonable notice required cannot be given. 
This time of appealing to the next sessions is not suspended 
by the matter being referred to arbitration ; for the consent 
of the parties that the sessions shall delegate their authority, 
coins such parties, and gives vali to all acts of the 
sessions in consequence of such consent. The sessions how- 
ever may, if they think proper, adjourn the appeal; but it 
cannot be to a time beyond that within which it is required 
by 2 Hen. 5. c. 4. that a sessions should be held; and every 
order made at such adjourned session must state when the 
original session commenced; and on adjourning a session, 
the continuance of it by the adjournment must be regularly 
entered, for unless the session be regularly adjourned they 
cannot hear the appeal. The allowance of costs is in the 
discretion of the sessions; and they need not state the par- 
ticular sum; but they cannot direct costs to attend the event 
of a presumed appeal; nor order costs on a mere adjourn- 
ment of an appeal, 

Where an order of removal was served on the appellant- 

rish on Saturday, and the sessions were holden on the fol- 
owing Tuesday, and the appellant-parish was thirty-seven 
miles distant from the place where the sessions were holden, 
but there was no appeal to those sessions, and the justices 
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refused to receive the appeal at the next sessions, the Cour” 
of King’s Bench granted a mandamus to compel them 

do. 1B. § A. 210. a" 
But the Court of King’s Bench will not compel the sessions 
by mandamus to try an appeal dismissed for want of notit 
of trial, where the sessions have granted a case upon 
question, whether it had been rightly dismissed, am 
case has been abandoned by the party applying for the 
damus. 3 N. & M. 757. 

Where the sessions have improperly refused the het 
of an appeal upon a preliminary objection, the Court of } 
Bench will interfere by mandamus; but where an objet 
has been taken during the trial of an appeal to the recept 
of a particular piece of evidence, and the sessions considering 
the objection valid dismissed the appeal, the court will 
interfere, unless the sessions send up a case, 5 B. & 
597. 
See the provisions of the recent statutes for the ament 
ment of the poor laws, with respect to appeals, Poor, VIL 

The proceedings, as has been already noticed, may be™ 
moved from the sessions into the Court of King’s Bench 
certiorari, But by the 13 Geo. 2. c. 18. “ No certiorari 
be granted to remove any conviction, judgment, or! 
other proceedings before any justice of the peace, or ses 
unless it be applied for in six calendar months after 
proceedings had or made; and unless it be duly pro 
oath, that the party suing forth the same hath given six 
notice in writing to the justice or justices, or two of t 
before whom such proceedings have been; to the end 
such justices, or the parties therein concerned, mai 
cause, if they think fit, against issuing the certiorari.” 
By 5 Geo. 2. ¢. 19. no such certiorari shall be ! 
unless the party enter into a recognizance of 501, with 
dition to prosecute the same at his own costs and chan 

ith effect and without delay; and to pay the party, in WAS 
favour the judgment or order was made, within a 
after the same shall be confirmed, his full costs: and wi 
shall not enter into such recognizance, or shall not 
the condition, the justice may proceed, and make such furty 
order for the benefit of the party for whom judgment 4 
be given, as if no certiorari had been granted, And Ht 
order shall be confirmed by the court, the person enti! 
the costs, for the recovery thereof, within ten days 
demand made, upon oath of such demand and re! 
payment, shall have an attachment granted for the cont 
and the recognizance not to be discharged till the cO 
paid, and the order complied with.” K 

This writ of certiorari cannot be applied for until aft 
appeal is allowed; but if it be granted before, and gi 
be filed, it is too late to object. It may be directed 
session, and returned by them, Ifa session's case, Tem 
by certiorari into the King’s Bench, be sent down "6p 
the sessions to be restated, and the prosecutor abat 
when it is returned, the court will discharge his rei g 
for the costs; but not if he dispute the amended orde 
further, Certiorari, Justices of the Peace. 

Sessions ror onperino Senvants, called statute S 
held by constables of hundreds, &c. See further, 
Sessionum. 

Sesstoxs ron Werours anp Mrasvnes, In London 
justices, from among the mayor, recorder, and alder™ 
which the mayor or recorder to be one,) may hold a 

to inquire into offences of selling by false weights ie 
sures, contrary to the statutes, and to receive indi 
punish the offenders, &e. Char. K. Cha. 1. 

SET-OFF. A mode of defence, whereby the 
acknowledges the justice of the plaintiff’s deman 
one hand, but on the other sets up a demand 
counterbalance it, either in the whole or in part. 
At common law, if the plaintiff was as muc™ 
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hie indebted to the defendant, than the defendant was to 
» yet he had no method of striking a balance: the only 
w of obtaining relief was by going into a court of equity. 
© remedy this inconvenience, it was enacted by the 2 Geo. 
the 22 § 13. © That where there are mutual debts between 
Plaintiff and defendant, or if either party sue or be sued 
executor or administrator, where there are mutual debts 
ao the testator or intestate and either party, one debt 
T y be set against the other; and such matter may be given 
evidence upon the general issue, or pleaded in bar, as the 
r of the case shall require; so as at the time of his 
planing the general issue, where any such debt of the 
intiff, his testator or intestate, is intended to be insisted 
depe c ilence, notice shall be given of the particular sum or 
80 intended to be insisted on, and upon what account it 
Heeam e due; or otherwise such matter shall not be allowed 
Evidence, upon the general issue.” This clause was made 
loniual by the 8 Geo. 2. c. 24. § 4; and it having been 
be pith whether mutual debts ofa different nature could 
Hance Against each other, it was by the, last-mentioned 
CHAN {§ 5.) further enacted, “ That, by virtue of the said 
by beh mutual debts may be set against each other, either 
issue WS Pleaded in bar, or given in evidence on the general 
iata in the manner therein mentioned ; notwithstanding 
Une h debts are deemed in law to be ofa different nature ; 
ìn cases where either of the said debts shall accrue by 
inal ofa penalty, contained in any bond or specialty; and 
Cases, where either the debt for which the action hath 
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actions in which a set-off is allowable upon these 
t of ne debt, covenant, and assumpsit, for the non-pay- 
money; and the demand intended to be set off 
* Stich as might have been made the subject of one 
of these actions. set-off, therefore, is never 
Nor of actions upon the case, trespass, or replevin, &e. ; 
forman, Penalty, in debt on bond, conditioned for the per- 
ofg f Covenants, &c. ; nor against an avowry for ren 
Aon gheneral damages in covenant or assumpsit; but where 
Tinga’ CoMditioned for the payment of an annuity, or of 
bay lamages, a set-off may be allowed. A debt 
ithe pled, the statute of limitations cannot be set off; and if 
of ait bar to the action, the plaintiff may reply the 
FA imitations; or if given in evidence, on a notice of 
Tidd’s Pract. 










May be objected to at the trial. 
« authorities there cited. 
e re sued for, and intended to be set off, must be 
Minot ue in the same right; therefore a joint debt 
dope Ot be set off agai 
t agaj, off against a separate demand, nor a separate 
Mury Btinst a joj; 
hi Wing 











a joint one; but a debt due to a defendant, as 
arther, may be set off against a demand on him in 
In an action of debt against a man on his 
© cannot set of a debt due to him in right of his 
‘er, for the same reason, can a defendant, sued 
Or administrator, set off a debt due to himself 
Me to TA if sued for his an debt, can he set off what 
a executor or administrator, 
W the eda cannot set off a debt due on a bond made 
tiff to a third party, and by him assigned to the 
You, y,* ‘Or the legal debt is due to the obligee, and not 
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to the defendant, 16 East, 36, Lord Ellenborough, C. J., 
said the doctrine of Bottomley v. Brook, and Rudge v. Birch, 
was rather to be restrained than extended. 

And although the bond in this case was a chose in action, 
not assignable, and therefore not legally vested in the de- 
fendant; yet the principle is the same in the case of a bill of 
exchange accepted by the plaintiff (which is legally assign- 
able), if the bill is in fact vested in a third party, and only 
transferred to the defendant for the purpose of being set off 
against a sum due from the defendant to the plaintiff, for 
goods bought by the defendant of the plaintiff, with the 
intention of setting off his acceptance ; for in such case the 
defendant holds the acceptance only as a trustee for the real 
owner, and no debt is bond fide due upon it to the defendant. 
Fair v, M‘Iver, 16 East, 180. 

So in an action by a trustee to recover a debt for the 
benefit of the cestui que trust, a debt due from the cestui que 
trust cannot be set off. 1 N. § M. 477. The cases of 
Bottomley v. Brook, quoted above, and Rudge v. Birch, 1 T. 
R. 621, were much questioned by the court. 

A judgment recovered against a person, for which he is 
charged in execution, cannot be pleaded as a set-off to an 
action brought by him against the party at whose suit he is 
in execution, 5 M. § S. 103. 

So the amount of a verdict cannot be set off against the 
amount of a judgment, 2 D. P. C. 157. 

The general rule is, that the debts must be mutual, and 
the debt claimed to be set-off must be legally due from the 
plaintiff on the record. There are however some cases in 
which the defendant may have a right to set off against the 
plaintiff's claim a debt due to the defendant from a third 
party. ‘These are principally where factors and agents, in 
dealing for their principals, do not disclose their representa- 
tive rcliaradter? nae these circumstances, a person dealing 
with them, and ignorant of their representative character, 
may, in general, set-off against the demand of the principal 
a debt due from the factor to himself, George v. Claget, 7 
T. R. 359; Rabone v. Williams, 7 T. R. 360, n; Carr v, 
Hinchliff, 4 B. & C. 547 

But circumstances which show collusion between the 
factor and buyer, as the insolvency of the factor known to 
the buyer, will deprive the latter of his right of set-off. 
7 T. R. 361, (b.) 

And this right does not arise in dealing with a broker, for 
his character is materially different from that of a factor; as 
he has not the possession of the goods, he does not appear 
to the world as owner; and if he sells without disclosing his 
principal, he acts beyond the scope of his authority; the 
buyer, therefore, cannot set off against the principal's de- 
mand a debt due from the broker. It follows, therefore, 
that in dealing with a person known to be in the habit of 
acting as a broker, a buyer should presume he is a mere 
agent, until the contrary appears; whereas in dealing with a 
factor, the mere general knowledge that he is a factor will 
not deprive a buyer of the privileges arising from his acting 
as a principal, unless the buyer knows that he acts only as a 
factor in that particular transaction, The buyer however 
need not have this knowledge at the time of the sale of the 

‘oods ; ifhe has it at any time before the completion of the 
Tirer he cannnot set off the factor’s debt, 2B, § A. 
137; 2 Camp. 22. Ibid. 

As the buyer’s right of set-off of a factor's debt arises 
from the presumed deception to which he is subjected, by 
the principal's suffering the factor to deal with the goods as 
er a E aval vay suey right to 
set off against the owner of goods a debt due to the buyer 
from his own broker employed to purchase them; since 
such broker is the agent of the buyer, and not of the owner. 
1 Camp. 85. k 

Upon the above principle, viz, that a party dealing with 

4C 























SET-OFF. 


an individual suffered to hold himself out as dealing on his 
own account, is not to be prejudiced by the appearance of 
another party to the transaction of whom he was ignorant, it 
is decided that where a person becomes indebted for goods 
sold to an ostensible partner, who appears to the world as 
trading alone, the debtor may set-off a debt due from such 
partner alone, against an action for the goods brought by 
him and his dormant partner. 7 T. R. 361, n.; et vide 
Peake's Ca. 197. 

The distinction above stated between brokers and factors, 
must be understood in reference to the class of brokers al- 
luded to in Baring v. Corrie, viz. sworn brokers for buying 
and selling merchandize; for insurance brokers do not ap- 
pear to be in the same manner distinguishable from factors. 

The insurance broker, in effecting a policy with under- 
writers, is now held in all cases to be so Er in the situation 
of a principal, that he is personally liable to the underwriter 
for the premium; and this, whether he effect the policy as 

ent, or in his own name; for the custom of dealing is, for 
the underwriters to look to him, not to the assured; and the 
receipt for the premium contained in every policy is con- 
clusive as between the underwriter and the insured. Hence 
it follows that, in an action by the assured against the un- 
derwriters for a total loss, the underwriter cannot set off the 
amount of premium, although, in fact, it have never been 
paid him by the broker, It would seem, however, that if it 
were agreed between the broker and underwriter, that the 
loss should be paid out of premiums due to the underwriter 
in the broker's hands, that would be an answer to the claim 
of the assured. Airey v. Bland, Park, Ins. (Tth ed.) 36; 1 
Comp: 532; 4 Taunt. 247, et vide, id. 775; 12 East, 507. 

The cases as to set-off, between the underwriter and in- 
surance-broker are very numerous; most of them arise 
upon claims by brokers, in actions brought against them for 
premiums, to stand in the situation of principals, and to set 
off sums due from the underwriters for losses or for returns 
of premiums. In the earlier cases on the subject, great 
stress was laid upon the circumstance of the broker guaran- 
teeing the losses to the assured, in consideration of a del 

edere commission ; but the courts have since held, that this 
umstance is a matter entirely between the broker and his 
principal, and cannot confer on the former any rights against 
third parties. And the more recent decisions rest on the 
sounder gronnd of the character in which the broker appears 
in effecting the insurance, viz. whether he appears as prin- 
ps or as agent. ‘The result of the cases seem to be, that 
where the broker effects the insurance in the name of his 
principal, the broker appears merely as an agent, he is so 
considered by the underwriters, and consequently is not en- 
titled to the rights of a principal: he cannot sue on the 

olicy in his own name, and cannot, in an action against him 
br premiums, set off sums due for losses, and this whether 
he acts under a del credere commission or not; but that, 
where the policy is effected in the broker's name, he there 
appears as a Principal he may sue in his own name, and is 
entitled to the right of set-off, provided he has an interest ; 
which interest may be acquired either by his guaranteeing 
the losses to his principal for del credere, or by his advancing 
money on the goods insured. 1 T.R. 112; id. 287; 1 M. 
§ 8.494; 2 M. § 8.112; id. 428; 4 M. § 8.566; 6 Taunt. 
519; 4 Bing. 575. 

It was formerly holden, that the statutes of set-off did not 
extend to assignees of a bankrupt; but it has since been deter- 
mined, that in an action at their suit, the defendant may set- 
off a debt due to him at the time of the bankruptcy; but a 
note indorsed to him afterwards cannot be set-off. 

‘And in actions by or against the assignees of a bankrupt, 
the sum really due may be recovered without either plead- 
ing or giving notice of a set-off. 1 T. R. 115; 3 Comm, 
c, 20, n. 
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In cases of bankruptcy, not only mutual debts $ 
the bankrupt and any other person, but mutual credits m 
be set one against another. The term mutual credit is me 
extensive than the term mutual debt; and under it 
may be set off which had not been actually due at the 
of the bankruptcy. So also may unliquidated damages 
breach of a contract, and the time and credit given neet 
be of money on both sides; for if one party entrusts 
other with goods or value, it will fall within the staf 
See § 50 of the Bankrupt Act, 6 Geo. 4. c. 16. Under 
language of this section, debts and credits are made 
subject of set-off, notwithstanding the credit be given, 0 
the debt contracted after an act of bankruptcy; provið 
that the party had not notice of such act of bankrup i 
notwithstanding he may have had notice of the bankı 
stopping payment, or being insolvent. See Bac. Ab. Set! 
C. (Tth ed.) 
The same mutuality is requisite to constitute a mu 
credit under the bankrupt laws, which is required to 
mutual debts under the statute of set-off. Thus, Wi 
three partners, A., B., and C., delivered bills to D. f 
special purpose, and A. and B. became bankrupts, in # 
action by their assignees against D. for the proceeds of t 
il was held that C., not having become bankrupt, MY 
was not a case of mutual credit, within the bankrupt lave 
as to entitle the defendant to set off against the bills a € 
due to him from A., B., and C. Staniforth v, Fello 
Marsh, R. 184, 
Where a broker, indebted for premiums of insurance 
policies, subscribed by an underwriter who afterwar of 
of t 











































came bankrupt, had a del credere commission on one 
policies, effected in the name, not of the broker, but 
erson expressed in the body thereof, the broker not 1 
intrusted with the custody of the policy, whereon aa 
happened before the bankruptcy, though the broker pale § 
loss to the assured before the bankruptcy, the Court of mn 
held, that he could not set off that loss against the preni 
due to the assignees of the bankrupt. 7 Taunt. 478. 
Where either of the debts accrues by reason of peni 
the debt intended to be set off must, by the 8 Geo. 20 
be pleaded in bar; and the defendant, in his plea, mus! 
what is really due; which averment has been held! 
traversable : but, in most other cases, the defendant 1 
until recently, have pleaded or given notice of set-0) 
election. (| 
Now, by the rules of H. T. 4. Wm. 4. a set-off mut 
pleaded. ` 
By a rule of 7. T. 1, Wm. 4. the particulars (if 
the defendant's set-off shall be annexed, by the P 
attorney, to every record. 
SETTLEMENT, Act or. 
called; whereby the crown was sett] 
his present majesty's illustrious house. 
SEVERAL ‘ACTION, See Action. 
Srverat Covenant. A covenant by two or more 
rally; i.e, separately. See Covenant. 
Srvenat Fisneny. See Fisueny, Right of. 
Suverat Innerrraxce. An inheritance conveyed 
to descend or come to two persons severally by mol 
See Estate, Limitation, Inheritances. J d 
Severan Tart. Is that whereby land is given, 
tailed severally to two. Co. Litt, See Limitation, 
Severa Texaxcy, tenura separalis.) A plea 0f 
tion taken to a writ that is laid against two persons 
tenants, who are several. Bro. 273, See further, Joint 
SEVERALTY, Estates in. He that holds f 
tenements in severalty, or is sole tenant thered! 
that holds them in his own right only, without 
rson being joined or connected with him in point 
luring his estate therein. 2 Comm, c. 12, p. 179 





The 12 & 13 Wm, 3. è $ 
led on, and limite® 
See King, L 
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SEVERANCE. The separating or severing of two or 
Bs » joined in one writ or action. There was a severance 
the tenants in an assise, when one of two disseisees ap- 
fed upon the writ, and not the other. Lib. Intr, 81. A 
erance in debet, where two executors, &c. are plaintiffs, 
one refuseth to act or prosecute, Ibid. 220. Seve- 
as cei guare impedit, Sc. 5 Rep. 97. And it lies in real 
al as personal actions; and on writs of error. F. N. B. 
the: 10 Rep. 135, In writ of error, if three defendants in 
Action bring error, and one releases the errors, he may be 
ity moned and severed, and then the other two shall proceed 
theng cts the judgment. 6 Rep. 26, And if in error where 
this (2e Several plaintiffs, one only appears and signs errors, 
Bey good, without summoning and severing the rest, 
» Eliz. 893, 

“ft bas been held, that summons and severance lies in parti- 
tion yet he who has severed shall have his part; for parti- 
Must be made of the whole. Jenk. Cent. 211. And in 
Of the oint-tenants of lands by severance, the prosecution 
alon Suit is severed, but not the jointure; for where one 
Moet recovers afterwards, the other may enter into the 
recovered. bid. 40, Summons and severance is 

as 
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before appearance, as nonsuit is after appearance. 
134, . But, according to Hale, there are two sorts of 
o es, one when a plaintiff will not appear; and the 
a When several plaintiff appear, but some will not pro- 
Pain Ga prosecute, Hard. 317; 3 Nels, Abr. 255. If a 
Sted g, O° defendant on a writ of summons and severance, 
Out po him by another, doth not come in upon it, 
ent shall be had ad prosequendum solum; and this hath 

one in B, R, by giving a rule to appear and come in. 
Abr. 539, See Sibi and Severance, 
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TENANCY, See Joint-tenants. 
I A-wanp. See Sea-Reeve.] A Saxon 
Or him who guards the sea-costs; it signifies custos 


ER, semera ; query, from sevoir, to sit, and eau, 
ermes de la Ley.) A fresh water trench, or little 
ssed with banks on both sides, to carry the | 


tl a sea, and thereby preserve the lands against 
i, 








tettleg p Pich commissions, by 23 Hen. 8. c, 5, were to 
its PY the lord chancellor, lord treasurer, and the two 
468, or any three of them, whereof the lord chan- 
f Phointe i and by this law, the commissioners’ oath 
having ndy i they were to be qualified as to estates, by 

forty? tenements, or hereditaments, in fee for life, 
Were tesi a, Marks et annum, besides reprises; (except they 
Mor, 199,148 and free of a corporation; and had moveables 
A E Qualifies and if they executed the commission, not being 

Mor. » Or before sworn, they incurred a forfeiture of 

jq ee the recent statute, post. 

Hen. 8. c. 5. § 17. directed that laws, acts, 
ordinances made by commissioners of sewers 
on ey ood and be put in execution so long as the 
ndured and no longer; except the said laws and 
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ordinances were engrossed in parchment, and certified under 
the seals of the commissioners into Chancery, and had the 
royal assent: and the 13 Eliz. c. 9, directed that all com- 
missions of sewers should continue in force for ten years, 
unless sooner determined by supersedeas or new commission : 
and that all laws, ordinances, and constitutions made by 
force of such commission, being written in parchment, in- 
dented and under seal, should without such certificate or 
royal assent continue in force notwithstanding the determina- 
tion of the commission by supersedeas until repealed or 
altered by new commissioners; and that all laws so sealed 
should without certificate or royal assent, be in force for one 
year after the determination of such commission by the expi- 
ration of ten years from its teste. But see now the recent 
statute, post. 

The court of commissioners of sewers is classed by Black- 
stone among those whose jurisdiction is private and special ; 
their jurisdiction being confined to such county or particular 
district as the commission expressly names. ‘The commi: 
sioners are a court of record, and may fine and imprison for 
contempts. 1 Sid. 145, And in the execution of their duty 
may proceed by a jury (who may amerce for neglects) or 
upon their own view ; and may take order for the removal 
of any annoyances, or the safeguard and conservation of the 
sewers within their commission, either according to the laws 
and customs of Romney Marsh (see that title), or otherwise 
at their own discretion; but they may not imprison persons 
for disobedience to their orders; nor can they intermeddle 
where there is not a public prejudice, Laws Sew.; 3 Comm. 
eê. 

The sea, creeks, and bays on the coasts, are all within the 
statutes of sewers, in point of extent; but they and the 
shores and the relinquished grounds are out of the commis- 
sion of sewers to be determined thereby; but ports and 
havens, as well as the walls and banks of waters, are within 
the commission of sewers; and the shore and grounds left 
by the sea, when they are put in gainage and made profitable, 
are then within the power of commission of sewers: and 
though before the ground left by the sea is not, as to defence, 
within the commission of sewers; yet a wall or bank may be 
thereon raised for the succour of the country, although not 
for any private commodity, the commission of sewers aiming 








| at the general good. Callis, 31, 32, 


The commissioners of sewers have jurisdiction over a 
sewer communicating with a navigable stream, or with the 
sea above the point where the tide ebbs and flows, if it be 
useful for navigation, and if the place over which the juri 
diction is exercised, is, or is likely to be, benefited by 
2 T. R. 358. 

The business of the commissioners of sewers is to repair 
sea-banks and walls, survey rivers, public streams, ditches, 
&e, and make orders for that purpose, They have authorit 
grounded on the statute to inquire of all nuisances and of- 
fences committed by the mee of rivers, erecting mills, 
not repairing of banks and bridges, &c. and to tax and assess 
all whom it may concern, for the amending of defaults, which 
tend to the obstruction or hindrance of the free passage of 
the water through its ancient courses: and they may arrest 
carts and horses, and take trees, paying a reasonable price 
for them, for reparations; appoint workmen, bailiffs, survey- 
ors, and other officers, &c. Termes de la Ley, 541; 4 Inst, 
275; Laws Sew. 86, 96. P 

Upon the 23 Hen. 8. c. 5. the commissioners decreed that 
a new river should be made out of another large river through 
the main land for seven miles unto another part of the old 
river; and for that Eer they laid a tax of a sum in gross 
upon several towns : adjudged that the commissioners ave 
no power to make a new river, or any new invention to cast 
out water, &c., for such things are to be done in parliament ; 
but they may order an old bank to be new made, or alter a 
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sewer upon any inevitable necessity. The tax of a sum in 
gross was not warranted by their commission, they being to tax 
every owner or possessor of the lands according to the qua- 
lity of their lands, rents, and number of acres, and their 
respective portions and profits, whether of pasture, fishing, 
&e. 10 Rep. 141. See the powers given to the commis- 
sioners by the late statute, post. 

The commissioners of sewers cannot assess a person, in 
respect of drains which communicate with other drains that 
fall into the great sewer, if the level of his drain is so much 
above the sewer that the stopping of the sewer could not 
possibly throw back the water so as to injure his premises, 
and if he be not, and it does not appear that he is, likely to 
be benefited by the works done upon the sewer. 3 M. g 





ment to impose the charge of the repairs thereof upon such 
owner. 1 Hen. 7. Prescription ani eea a 
the same nature, and the law takes notice of them in this 
case; but prescription doth not bind a man to the repairs, 
except it be ratione tenure. 21 Edw. 4. 38; 19 Hen. 7. 
By tenure of land, a person may be bound to repair a wall, 
bank, or defence, mentioned in the statute of sewers. 12 
Hen, 4. A man may bind himself and his heirs by covenant 
expressly to repair a bank, wall, or sewer, and be good ; yet 
this shall not bind the heir after his death, where assets are 
not left from the ancestor, who entered into the covenant. 
Callis's Reading on Sewers. That this is a good authority on 
the subject of sewers, see 2 T. R. 365. 

The use of defences may tie a man to the reparation 
thereof, if one and his ancestors have had the use of a river 
by sailing up and down the same, or have used a ferry on or 
over it, &c, If no person or grounds can be known, who 
ought to make repairs by tenure, prescription, custom, or 
otherwise, then the commissioners are to tax the level. Laws 
Sewers, 57, 67, 68. 

If a sea-bank or wall, which the owners of particular lands 
are bound to repair, be destroyed by tempest, without any 
default in such owners, the commissioners of sewers may 
order a new one, even in a different form, if necessary, to be 
erected at the expense of the whole level. 8 7. R. 312. 

By the 3 & 4 Wm. 4. c. 22. the laws relating to sewers 
have been amended. The following is an outline of the prin- 
cipal provisions of the act. 

By § 1. the qualification of the commi 

And § 2. Quakers may act as commis 
ing an affirmation, 

§ 5. imposes an oath of qualification to be taken by other 
commissioners before acting, in addition to the oath prescribed 
by the 23 Hen. 8. 

§ 4. imposes a penalty of 100/. on persons acting not qua- 
lified. But proceedings are not to be impeached on account 
of disqualification. 

By § 5. ex-officio commissioners are not required to qualify. 

By § 6. every commission of sewers is to continue for 
ten years, unless renewed or repealed by writ of superse- 

leas. 

By § 7. all laws, decrees, and ordinances, made by any 
court of sewers, and duly registered in the rolls of such court, 
are to continue in force notwithstanding the expiration of the 
commission, and although not ingrossed in parchment, or not 
certified into the Court of Chancery. 

8, 9. regulate the meetings of the commissioners. 

10. after reciting that doubts have arisen as to the ex- 
tent of the jurisdiction of commissioners of sewers, enacts, 
that all walls, banks, culverts, and other defences whatsoever, 





oners is increased. 
ners, upon mak- 








SEWER. 


whether natural or artificial, situate or being by the ¢ 
of the sea, and all rivers, streams, sewers, aot waterco 
which now are or hereafter shall be navigable, or in whle 
the tide now does or hereafter shall or may ebb and flowy 
which now do or hereafter shall or may directly or indire 
communicate with any such navigable or tide river, stream 
sewer, and all walls, banks, culverts, bridges, dams, #00 
tes, and other works erected or to be erected upon oF 
Joining to any such river, streams, sewers, or watercoU 
shall be within and subject to the jurisdiction of comm! 
provided, that nothing therein contained sh 
empower any commissioners of sewers to exercise aul 
over any dams, floodgates, or other works erected for 
ment, previous to the act, in, upon, or over any rivers, Stre 
ditches, gutters, sewers, or watercourses near or conti 
to any house or building, or in any garden, yard, pad 
park, planted walk, or avenue to a house, without the con 
in writing of the owner or proprietor thereof respectively 
obtained. r 

§ 11 & 12. specify the manner in which juries are t0 
summoned to make inquiries or presentments either under i 
old law or that act. ; 

§ 13. declares that a presentment of a jury shall not 
necessary upon each occasion to repair, 

By § 14. rates are to be made for every distinct level! 
district. 

But (§ 15.) nothing therein contained is to discharge P 
sons from liability by tenure, &e. 

And by § 17. nothing contained in the act is to pi 
courts of sewers from causing inquiry and presentment © 
jury as before. E 
__ By § 18. rates are to be apportioned between outgoing 
incoming tenants. b. 

By § 19. any court of sewers may decree and ordai 
new walls, banks, sewers, guts, gotes, calcies, bridges, 
culverts, sluices, floodgates, tumbling bays, cuts, oF © 
works, aids, and defences, or any alteration in the gi 

i , direction, or situation of any old or OS, 
constructed, for the more effectui 
d premises within the jurisdiction 0 
court against the irruption of the sea, or for carryini 
superfluous fresh waters, and also, in like manner anı 
discretion, may decree any former walls or defences 
the sea, or against any rivers, streams, sewers, OF 
courses, within their commission, to be abandoned and 8 
up, and new defences and walls, banks, sluices, 
tumbling bays, cuts, and other works to be made anf 
tinued in lieu thereof; and in every such case may © i 
inquiry and presentment of a jury, in what manner ani 
[sired the same shall thereafter be repaired and mai 
y the person, body politic or corporate, deriving ad 
or avoiding damage thereby or therefrom, having rogi 
previous liabilities in respect of the walls and defences 
be abandoned. 

Provided (§ 21.) 
out the consent of the owners and occupier: 
parts in value of the lands to be charged. 

ja Occupiers of land adjoining sewers may 
soil and weeds from the banks for their own use. 

And (§ 23.) upon neglect of occupiers to remove *° 
veyors may remove it. 

§ 24. the commissioners are authorized to COM 


at th 


that no new works are to be made 
s of three" 


take 


&c. commi 

impanel a jury. The ju 

are to be summoned ail upon indi 

are to assess damages ; and their SEE to be bi ihe 
By § 27. commissioners may impose a fine on 

witnesses, &c, making default, 
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 § 89. enables commissioners to sell lands, &e. which are 
oe, (be ed; and the first offer is to be given to the owners 
Joining grounds. 
41, empowers the courts of sewers to borrow and take 
Up money at interest for making and maintaining works. 
nd (§ 42.) the courts of sewers may grant securities to 
ns advancing money in the form therein set forth, 
Ee (§ 43.) such securities may be transferred. 
the), $ 44+ courts of sewers may be held out of the limits of 
i ao at any place not exceeding five miles from 
S. 
ARA by § 45, all acts of commissioners done without the 
Eee fe commission, but within five miles thereof, are 
valid, 
+ EY § 46. several defaults may be included in one present- 
Ment, and separately traversed. 
sign’, 5% constables, &e. are to obey orders of commis- 
8. 
ae (9 63) fines, Se. may be levied by warrant of com- 
mers of sewers. 
aah Commissioners may decree and assess costs; and in 
tof distress may raise the same upon the lands of the 
8. 
thf 27 Commissioners of sewers may sue and be sued in 
=m of their ck S 
AJ els the act is not to prejudice any local act. 
The Py § 62. the rights of the city of London are saved. 
e 3 Jac. 1. c. 14. ordains that all ditches, banks, bridges, 
ing WH and watercourses, within two miles of London, fall- 
sete the Thames, shall be subject to a commission of 
have? and the lord mayor, &c. is to appoint persons who 
Tower of commissioners of sewers. 
trol of Gonduct of commissioners of sewer D 
any 20s Court of King’s Bench, which will prevent or pariah 
gal or arbitrary proceedings. Cro. Jac. 336. And yet in 
took iS" of King James I. (8th Nov. 1616) the privy council 
be ae pen to ae that no action or Soran ay shonli 
‘cuted against the commissioners unless before that 
oe and committed several to prison who had brought 
anq tions at common law, till they had released thé same; 
from ye OF the reasons for discharging Sir Edward Coke 
sa Li office of lord chief justice was for countenancing 
55, >,Ptoceedings at law. Moor, 825, 826; see 3 Comm. 
Other pp BUt now it is clearly established that this (like 
coergja tior jurisdictions) is “subject to the discretionar 
14g, "^ of the Court of King’s Bench. 1 Vent. 66, 67; Salk. 

















is under the con- 

















Beet Eind ibefbre commissionara of sewers thot a certain 
le coupe att to repair a bank, and this is removed into B. R., 
tt will not quash the inquisition, or grant a new trial, 
hal pe e, ePair it; and if afterwards he is acquitted, he 
Of Kj,,teimbursed. Sid, 78. In case of sewers the Court 
they p28 Bench inquire into the nature of the fact, before 
happen tt a certiorari to remove orders, that no mischief may 
tionary „Y iMundations in the mean time, which is a discre- 
The CXecution of their power. 1 Salk. 146. 
ers gg ttt commonly hears counsel on both sides, where 
before sugo Mmissioners of sewers are removed by certiorari, | 
A Procon, ACTS are filed ; for if good, the court will grant 
they wilh nd Which cannot be done after they are filed; but | 
to ensue, “Ue them in any case where there is no danger likely | 
a cate Salk. 145.” If commissioners of sewers proceed 
gaing qp rari delivered out of B, R, attachment will issue 
yOtders my and they may be fined. 























3 Nels. Abr. 218. 
0 Sewers being removed by certiorari, the court 
Uehara t file the orders til they EE objections | 
Ain” aS to have it in their power to send the orders 

2 Str, 1263. The court held, that a certiorari 

an order made by the commissioners for the re- 
heir own clerk, was of common right, and not dis- 
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cretionary, as in the case of other orders, where great incon- 
veniences may follow by inundations, 1 Str, 609. 

With respect to offences committed against the property of 
the commissioners of sewers, see Indictment, V. 

‘As to breaking down sea-banks and sea-walls, and persons 


removing piles, &c. see Malicious Injuries. 
SEXAGESIMA SUNDAY. ‘The sixtieth day before 
Easter. See Septuagesima, 


SEXHINDENI, or SEXHINDMEN, Sax.] The middle 
thanes, valued at 600 shillings. See Mindeni Homines. 

SEXTARY, sextarius.] Was an ancient measure con- 
taining about our pint and a half. The town of Leicester 
paid, among other things, to the king yearly, twenty-five 
measures, called sextaries, of honey, as we read in Domesday. 
See Mon. Angl. ii. 849b; and i, 136b; in which latter 
place it seems to have been used for a much greater quantity. 
A sextary of ale contained sixteen lagenas. Cowell, See 
Tolsester. 

SEXTERY LANDS. Lands given to a church or re- 
ligious house for maintenance of the sexton or sacristan. 
Cowell. 

SEXTONS, Parish clerks and sextons are regarded by 
the common law as persons who have frecholds in their 
offices; and therefore, though they may be punished, yet 
they cannot be deprived by ecclesiastical censures. 2 Roll. 
Abr. 224; 1 Comm. c. 11. See Mandamus, Office. 

SHACKE, A custom in Norfolk to have common for 
hogs, from the end of harvest till seed-time, in all men’s 
grounds, without contradiction, And in that country, to go 
at shacke is as much as to go at large. Cowell. Terms de 
la Ley. Sir M. Corbet's case, Co, Rep. Hil. 27 Eliz. 

SHARNBURN in Norfolk, pleas held at, temp. Wm. 1., 
for the purpose of confiscating the estates of such as opposed 
that Conqueror, See Spelm. Gloss. in v. Drenges ; where it 
is mentioned as quidam Tibellus of the family of Sharneburne, 
in Norfolk, See Wright's Tenures, 62, who also mentions 
pleas held at Pinenden for the same purpose, Hume says, 
“ There is a paper or record of the family of Sharneborne, 
which pretends that that family, which was Saxon, was re- 
stored upon proving their innocence. Though this paper 
was able to impose on such great antiquaries as Spelman and 
Dugdale, it is proved by Dr. Brady (Ans. to Petyt, p. 11, 12) 
to have been a forgery.” Hume's Hist. Engl. i, 263. note H. 

SITARPING-CORN, A customary gilt of corn which 
at every Christmas the farmers in some parts of England 
give to their smith for sharping their plough-irons, harrow- 
tines, &e. Blount. 

SHAW. A grove of trees, or a wood, mentioned in 
1 Inst. 4; now generally applied to underwood, 

SHAWALDRES, Soldiers. Cowell. 

SHEADING. A riding, tithing, or division in the Isle 
of Man, where the whole island is divided into six sheadings, 
in each of which there is a coroner, or chief Resins 
appointed by cea of a rod at the Tinewald Court, or 
annual convention. King’s Descrip. Isle of Man, 17. 

SHEARMAN’S CRAFT, craft or occupation used at 
Norwich and elsewhere, the artificers whereof do shear wor- 
steds, fustians, and all woollen cloth. See 19 Hen, 7. c. 17; 
22 & 28 Car. 2. c. 8. 

SHEEP, By an ancient and obsolete statute, no person 
shall keep at one time above two thousand sheep, on pain of 
3s. dd. per sheep above that number; but lambs are not to 
be accounted as sheep till they are a year old. 25 Hen. 8. 
c. 13. As to the exportation and shearing of sheep, &e. see 
Wool. As to stealing sheep, &c. see Cattle, Larceny. 

SHEEP-SILVER. A service turned into money, which 
was paid in respect that anciently the tenants used to wash the 
Jord’ sheep. W. Jones's Rep. 280. 

SHEPWAY, Court of. 
warden of the Cinque Ports. 











A court held before the lord 
A writ of error lies from the 
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mayor and jurats of each port to the lord warden in this 
Court of Shepway, and from thence to the King’s Bench. 
See Cinque Ports. 

SHEREFFE. The body of the lordship of Caerdiff in 
South Wales is so called, excluding the members of it. 
Ponel’s Hist. Wal. 123. 


SHERIFF ; 
Surre-Reve ; or Sumurr. 


Tur Reeve, bailiff, or officer of the shire; Lat. Vicecomes; 
Sax. Scire gerefas from the Sax. seyran to divide.) The 
chief officer under the king in every shire or county, being 
so called from the first division of the kingdom into counties. 
Camd. Brit. 

The Scotch sheriff differs very considerably from the Eng- 
lish sheriff. The Scotch sheriff is properly a judge; and by 
the 20 Geo, 2. c. 43. he must be a lawyer of three years’ 
standing; and is declared incapable of acting in any cause 
for the county of which he is sheriff. He is called Sheriff 
Depute (so called as being deputed by the crown, in contra- 
distinction to the sheriff principal, or high-sheriff, the officer 
who formerly enjoyed jurisdiction as attached to patrimony) ; 
he must reside within the county four months in the year: 
he holds his office ad vitam aut culpam. He may appoint 
substitutes, who as well as himself receive state aan 
The king may appoint a High Sheriff for the term of one 
year only. The evil jurisdiction of the sheriff depute ex- 
tends to all personal actions on contract, bond, or obligation, 
to the easi extent, and generally in all civil matters not 
especially committed to other courts. His criminal jurisdic- 
tion extends to the trial of murder, though the regular circuits 
of the Court of Justiciary prevent such trials occurring before 
him. He takes cognizance of theft and other felonies, and 
all offences against the police. His ministerial duties are 
similar to those of sheriffs in England. 

What follows relates to sheriffs in England and Wales. 


I. Of Sheriffs generally. 


Il. Who are qualified for, or exempt from, serving the Office 
of Sheriff. And see II. g 


III. Of the Appointment and continuance in Office of Sheriffs. 
IV. Of their Duties, Powers, and Jurisdiction. 
V. Of the Under-Sheriff, &e. 
As to fees of sheriffs, see Fees. 








I. Ir seems that anciently the government of the county 
was by the king lodged in the earl or count, who was the 
immediate officer to the crown; and this high office was 
granted by the king at will; sometimes for life, and after- 
wards in fee ; but when it became too burdensome, and could 
not be commodiously executed by a person of so high rank 
and quality, it was thought necessary to constitute a person 
duly qualified to officiate in his room and stead; from hence 
he is called in Latin Vice-comes, as being deputy of the Earl 
or Comes; and sheriff from Shire-reeve, i. e. governor of the 
shire or county. He is likewise considered in our books as 
bailiff to the crown; and his county, of which he hath the 
care, and in which he is to execute the king’s writs, is called 
a bailiwick. Dav. 60; Savil. 43; 1 Roll Rep. 274; Co. 
Litt. 168. See Pref. to 9 33. 

It is said by Coke and by Dalton, that earls, by reason of 
their high employments and attendance upon the king, being 
not able to follow all the business of the county, were de- 
livered of all that burthen, and only enjoyed the honour as 
they now do, and that labour was laid upon the sheriff; so 
that now the sheriff doth all the king's business in the county ; 
and the sheriff, though he be still called Vicecomes, yet all he 
doth, and all his authority, is entirely independent of and not 
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subject to the earl, being immediately from and un 
king, and not from or under the earl; so that, at this day 
sheriff hath all the authority for the administration and 
cution of justice, which the count or earl had; the king, by 
his letters-patent, now committing to the sheriff g 
comitatus. 9 Co. 49; Dalt. Sher. 2. p 

He is at this day considered as an officer of great antiquityy 
trust, and authority; having, as Dalton observes, from 
king the custody, keeping, command, and government {i 
some sort) of the whole county committed to his charge a 
care; and, according to Coke, he is said to have tripi 
custodiam, viz. vite justitice, vitæ legis, et vitæ reipublice, 
Vile justiti, to serve process, and to return indifferent jum 
for the trial of men’s lives, liberties, lands, and goods; vii 
legis, to execute process and make execution, which is tM 

of the law; and vitæ reipublice, to keep the peace. “ 

Litt. 168 ; Dalt. Sher. 5. 2 

It seems that, anciently, sheriffs were elected by the ft 
holders of the county, as the coroners are at this day į 
consequently, that their offices did not determine by the d 
of the king. 2 Inst. 558; 2 Brownl. 282. See post, II. 

And though at this day the king hath the sole appointmen 
of sheriffs, except in counties palatine, and where there ™ 
jura regalia, yet it hath been adjudged, that the office 0 
sheriff is an êntire thing, and that therefore the kin x 
apportion or divide it; that is, he cannot determine it 
part, as for one town or one hundred; neither can he abri 
the sheriff of any thing incident to or belonging to hi 
Dav. 60; 4 Co. 38; Milton's case; Dalt. Sher. 6; Hob: 


Raym. 363. ee 
‘Tho lord savor snd citizen’ of London havo k VRA 

of London and Middlesex in fee by charter; and two sif 

riffs are annually elected by them, for whom they are (0 © 

answerable. If one of these sheriffs dies, the other cam 

act till another is made; and there must be two sheriffs 


London, which is a city and county; though they make) 
one sheriff of the county of Middlesex: they are sever & 
to plaints in their respective courts. 3 Rep. 72; Show. MA 


289. See post, III. 

Where there are two sheriffs, and one of them is a 
interested in any suit, process must go to the other 
and not to the coroner. 5 M. § S. 144. 


Il. Ir is provided by several acts of parliament, that! 
man shall be sheriff in any county, except he have sul 
lands within the same county where he shall be 
whereof to answer the king and his people, in case 
person shall lain against them; and that none 
steward or ft to a great lord shall be made sheri 
Edw. 2. st. 2 Edw, 3. c. 4; 4 Edw. 3. c. 95 5 
c. 4; 18 § 14 Car. 2. c. 1. § 7. 

This is the only qualification required from a 
it was the intention of our ancestors, that the lands of, 
should be considerable, abundantly appears from their ? 
this provision so frequently repeated ; and at the same i 
that they obtained a confirmation of Magna Carta aM 
most valuable liberties. As the sheriff, both in crimini 
civil cases, may have the custody of men of the 6h 
prer in the county, his own estate ought certain! 
large, that he may be above all temptation to perm! 0 
escape, or to join them in their flight. In ancient 
this office was frequently executed by the nol 

eae radi thie kingdom. Spelm. 
Si ops also were not unfrequently 
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‘County a year, shall be within two years next chosen again, 
ee in the same office, if there be other sufficient. 

nd by 1 Hen, 5. c. 4. they that be bailiffs of sheriffs one 
Year, shall be in no such office by three years next following, 
except bailiffs of sheriffs which inherit in their office. 
a is holden that the king hath an interest in every subject, 
io tight to his service; and that no man can be exempt 

the office of sheriff, but by act of parliament, or letters 
Patent, Sav, 43; 9 Co. 46; 1 Ld. Raym. 29. 
Rant on this foundation, it was adjudged, in Sir John 
the case, who was made high sheriff’ of Hertfordshire at 
time he was excommunicated for non-payment of alimony, 
cute imformation properly lay against him for not exe- 
the wf the office; though it was objected, on his behalf, that 
neeetth and sacrament enjoined by act of parliament are 
fe essary qualifications for all sheriffs, which he was disabled 
hag: e by reason of the excommunication: but the court 
pe that'he was punishable for not removing the disability, 

ing in his power to get himself absolved from the ex- 
Ga aeation; and that therefore it could be no excuse, 






















wa pigh, in the above case, it was admitted that the subject 
the und to serve the king in such capacity as he is in at 
that E. of the service commanded, yet it was insisted upon, 
Capacity was not obliged to qualify himself to serve in every 
NF eo, Y; and that therefore a prisoner for debt is not bound 
to Mpellable to be sheriff, no more than a person is bound 
justi "chase lands to qualify himself to be either a coroner or 
tvem 0t the peace: and it was likewise said that, by statute, 
Toug ecusant is disabled; he may conform, but he is not 
as ig nae’, for if he submits to the penalty, it is as much 
Tequired by law. 2 Mod. 301. 
hier to the repeal of the Test and Corporation Acts it 
ofice m that dissenters were not compellable to serve the 
Evang’ sheriff, Harrison (chamberlain of London) v. 
‘sin the House of Lords, 1766: but now that the sacra- 
iiss Eat is abolished as a qualification for office there is 
Tras any reason why they should be exempt, 
ine. an is disabled bı 
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a RE high sheriff hath his authority given him by two 
Y the one the king commits to him the custody of 





Ys by the other the king commands all other his 
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subjects within that county to be aiding and assisting to him 
in all things belonging to his office. Dalt, Sher. 7. where see 
the form of such patents, 

Sheriffs were formerly chosen by the inhabitants of the 
several counties. In confirmation of which it was ordained 
by 28 Edw. 1. c. 8. that the people should have election of 
sheriffs in every shire, where the shrievalty is not of inherit- 
ance. For anciently in some counties ‘the sheriffs were 
hereditary: as it seems they were in Scotland till the 20 
Geo, 2. c. 43; and still continue in the county of Westmore~ 
land to this day: the city of London have also the inherit- 
ance of the shrievalty of Middlesex vested in their body by 
charter, 3 Rep. 72. 

The Earl of Thanet is hereditary sheriff of Westmoreland, 
which office may descend to and be executed by a female, for 
Anne Countess of Pembroke had the office, and exercised it 
in person; and at the assizes at Appleby sat with the 
judges on the bench, 1 Jnst. 326, n. ‘The election of the 
sheriffs of London and Middlesex was granted to the citizens 
of London, in consideration of their paying 300l. a year to 
the king's exchequer. 1 Comm. c. 9, n. 

The reason of these popular elections is assigned in 28 
Edw. 1. c. 13. “ that the commons might choose such as 
would not be a burthen to them.” And herein appears 
plainly a strong trace of the democratical part of our con- 
stitution; in which form of government it is an indispensable 
requisite, that the people should choose their own magistrates. 
This election was in all probability not absolutely vested in 
the commons, but required the royal approbation, For, in 
the Gothic constitution, the judges of the county courts 
(which office is executed by our sheriff) were elected by the 
people, but confirmed by the king; and the form of their 
election was thus managed: the people, or incolæ territorii, 
chose twelve electors, and they nominated three persons, ex 
quibus rex unum confirmabat. But with us in England these 
popular elections, growing tumultuous, were put an end to 
by the 9 dw, 2. st. 2. which enacted, that the sheriffs should 
from thenceforth be assigned by the chancellor, treasurer, 
and the judges; as being persons in whom the same trust 
might with confidence be reposed. By 14 Edw. 3. c. T; 
23 Hen. 6. c, 7. the Sals treasurer, president of the 
king's council, chief justices, and chief baron, are to make 
this election, and that on the morrow of All Souls in the 
exchequer, And the king's letters patent, appointing the 
new sheriffs, used commonly to bear date the sixth day of 
November. 12 Edw. 4. c. 1. The 12 Rich. 2. c. 2, ordains 
that the chancellor, treasurer, keeper of the privy seal, 
steward of the king’s house, the king’s chamberlain, clerk of 
the rolls, the justices of the one bench and the other, barons 
of the exchequer, and all other that shall be called to ordain, 
name, or make justices of the peace, sheriffs, and other 
officers of the king, shall be sworn to act indifferently, and to 
appoint no man that sueth either privily or openly to be put 
in office, but such only as they shall judge to be the best 
and most sufficient, And the custom now is (eae has been 
at least ever since the time of Fortescue, who was chief 
justice and chancellor to Henry the Sixth) that all the judges, 
together with the other great officers and privy councillors, 
meet in the Exchequer on the morrow of All Souls yearly, 
(which day is now altered to the morrow of St. Martin by 
the last act for abbreviating Michaelmas term,) and then and 
there the judges propose three persons, to be reported (if 
approved of) to the king, who afterwards appoints one of 
them to be sheriff. See 1 Comm. c. 9. p. 340, 341; Fort, de 
LL. c. 24. 

‘The following is the present mode of nominating sheriffs 
in the Exchequer, on the morrow of St. Martin, 

The chancellor, chancellor of the exchequer, the judges 
and several of the privy council assemble, and an officer of 
the court administers an oath to them, in old French, that 
they will nominate no one from favour, partiality, or any im- 
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proper motive: this done, the same officer, having the list of 
the counties in alphabetical order, and of those who were 
nominated the year preceding, reads over the three names, 
and the last of the three he pronounces to be the present 
sheriff: but where there has been a pocket-sheriff (see post,) 
he reads the three names upon the list, and then declares 
who is the present sheriff. If any of the ministry or judges 
has any objection to a person named, he mentions it, and 
another gentleman is nominated in his room: if no objection 
is made, some one rises and says, “ To the two gentlemen I 
know no objection, and I recommend A. B. esq. in the room 
of the present sheri: 

Another officer has a paper, with a number of names, 
given him by the clerk of assize for each county, which paper 
generally contains the names of the gentlemen upon the 
former list, and also of gentlemen who are likely to be 
nominated ; and whilst the three are nominated, he prefixes 
1, 2, or 3 to their names according to the order in which 
they are placed; which, for greater certainty, he afterwards 
reads over twice, Several objections are made to gentlemen : 
some erhoa at their own request; such as, that they are 
abroad, that their estates are small and incumbered, that 
they have no equipage, that they are practising barristers, or 
officers in the militia, &e. 

The new sheriff is generally appointed about the end of 
the following Hilary enn this extension of the time was 
probably in consequence of the 17 Edw. 4. c. 7. which enables 
the old sheriffs to hold his office over Michaelmas and Hilary 
Terms. 1 Comm. c. 9. p. 341,n. 

This custom, of the twelve judges proposing three persons, 
seems borrowed from the Gothic constitution before men- 
tioned; with this difference, that, among the Goths, the 
twelve nominors were first elected by the people themselves. 
And this usage, it is suggested by Blackstine, was, at its first 
introduction, founded upon some statute, though not now to 
be found among our printed laws: first, because it is mate- 
rially different from the direction of all the statutes before 
mentioned; which it is hard to conceive that the judges would 
have countenanced by their concurrence, or that Fortescue 
would have inserted in his book, unless by the authority of 
some statute: and also, because a statute is expressly re- 
ferred to in the record, which Sir Edward Coke says he 
transcribed from the Council-book of 3d March, 34 Hen. VI. 
and which is in substance as follows :—The king had of his | 
own authority appointed a man sheriff of Lincolnshire, which 
office he refused to take upon him; whereupon the opinions 
of the judges were taken, what should be done in this behalf: 
and the two chief justices, Sir John Fortescue and Sir John 
Prisot, delivered the unanimous opinion of them all; “ that 
the king did an error, when he made a person sheriff that 
was not chosen and presented to him according to the sta- 
tute; that the person refusing was liable to no fine for dis- 
obedience, as if he had been one of the three persons chosen 
according to the tenor of the statute; that they would advise 
the king to have recourse to the three persons that were 
chosen according to the statute, or that some other thrifty 
man be entreated to occupy the office for this year; and 
that, the next year, to eschew such inconveniences, the order 
of the statute, in this behalf made, be observed.” 1 Comm. 


È 











9. 

Mr. Christian expresses his dissent from the foregoing 
Opinion of the learned commentator, that the paoi practice 
originated from a statute which cannot now be found; because, 
if such a statute ever existed, it must have been passed be- 
tween the date of this record, 34 Hen. 6. and the 23 Hen. 6. 
c. 7. before referred to; for that statute recites and ratifies 
the 14 Edw. 3. st. 1. c. 7. which provides only for the nomina- 
tion of one person to fill the office when vacant: yet the for- 
mer statute, 9 Edw. 2. st. 2. leaves the number indefinite ; 
viz, sheriffs shall be assigned by the chancellor, &c.; and if 
such a statute had passed in the course of those eleven years, 









SHERIFF, III. 


it is probable that it would have been referred to by 
quent statutes. Mr. Christian conceives that the p 
originated from the consideration, that as the king was to Com 
firm the nomination by his patent, it was more convenient 
respectful to present three to him than only one ; and 
this proceeding did not exactly correspond with the direct 
of the statute, yet it was not contrary to its spirit, or, in stri 
ness, to its letter; and therefore the judges might perh 
think themselves warranted in saying, that the three pê 
were chosen according to the tenor of the statute. 1 
c. 9. pe 342. n. § 
Notwithstanding the unanimous resolution of all the jud 
of England, entered, as before mentioned, in the counci 
and the 34 and 35 Hen. 8. c. 26. § 61. which expressly reci 
nizes this to be the law of the land; some have affirmed tht 
the king, by his prerogative, may name whom he pleases & 
be sheriff, whether chosen by the judges or not. Jenk. 220 
This is grounded on a very particular case in the fifth year ® 
Queen Elizabeth, when, by reason of the plague, there Wi 
no Michaelmas term kept at Westminster, so that the judge 
could not meet there in Crastino Animarum, to nominate 
sheriffs; whereupon the queen named them herself, with 
such previous assembly, appointing for the most part onè 
the two remaining in the last year’s list. Dyer, 225, And 
case, thus circumstanced, is the only authority in our 
for the making these extraordinary sheriffs. Tt is trues 
reporter adds, that it was held that the queen by her pre! 
tive might make a sheriff without the alcon of the ju 
non obstante aliquo statuto in contrarium : but the doctri 
non obstante’s, which sets the prerogative above the laws; 
effectually demolished by the Bill of Rights at the revol 
and abdicated Westminsver Hall when King James ABAIN 


However, it must be acknowledged a 
fe 















Sheriffs, by the sole authority of the crown, 
continued to the reign of his present Majesty 
(if any) compulsory instances have occurred. ul 

They were called Pocket-Sheriffs who were appoi 
the king, not being one of the three nominated in the E: 
quer. ‘The unanimous opinion of the judges above refet 
to, from 2 Inst. 559, seems to preclude the possibility % 
compulsory appointment. 1 Comm, 842. n. 

here the appointment is legal, and there is no $ 
excuse for not accepting it, it is a misdemeanour to 
serve, and the court of K. B. would probably grant 
sion to proceed by criminal information against a pe 
refusing. See Rex. v. Woodrow, 2 T. R. 731. å 

The sheriffs in every of the shires of Wales shall be n 
nated yearly by the lord president, council, and justici 
Wales, and shall be certified up by them; and after, app 
and elected by the king, as other sheriffs be. 34 Hem 
26; Dalt. Sh. 6. See 1 Wm. 4. ¢ 70; and title Wales. 

Formerly the sheriff, before he exercised any part 0 
office, and before his patent was made out, was to 
rity in the King’s Remembrancer’s Office in the Exe 
under pain of 1007. for the payment of his profferss, 
other profits of the sheriffwick: but these securities 
never sued, unless there was a deficiency in the 
effects. Dalt. Sh. 7. 

But now by 3 & 4 Will. 4. c. 99. § 2. it is no longer nee 
for any sheriff in England or Wales to sue out any p% 
writ of assistance, or to make or pay proffers, nor 5 
bailiff or bailiffs of liberties in England or Wales be re 
to make or pay any proffèrs, nor shall he or they ha 
day of prefixion, or be apposed, or take any oath opg 
before the cursitor baron to account, or account, Fg 
out of court, as theretofore in use in his majesty $ 
Exchequer. ‘ 

And by § 3. whenever any person shall be duly | 
or nominated by his majesty to be sheriff of any © 
England or Wales, except the county palatine 0! 
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e same shall be forthwith notified in the London Gazette, 
and a warrant in the form set forth in the schedule to the act 
made out and signed by the clerk of the Privy Coun- 
a and transmitted to the person so appointed sheriff; and 

e arpointment of sheriff thereby made shall be as effectual 
as if the same had been made by patent under the great seal 
of Great Britain, or by any ways and means theretofore in use; 
And the sheriffs so appointed shall thereupon, and upon taking 

le oath of office, thereafter mentioned, have and exercise all 
Powers, privileges, and authorities whatsoever usually exer- 
Wet and enjoyed by sheriffs of counties in England and 
+ S, without any patent, writ of assistance, or other writ 
k latsoever, or entering into any recognizance by himself or 
ay and without payment of or being liable to pay any 
Whatsoever for the same. 
wij Provides that a duplicate of the said warrant shall, 
i ten days next after the date of the same warrant, be 
of amitted by the said clerk of the Privy Council to the clerk 

the peace of the county for which such person shall be 
Tepointed sheriff, to be by the said clerk of the peace enrolled, 
ithout fee or reward. 
om he sheriff, before he takes upon him the exercise of his 
ag must not only take the oaths of allegiance and abjura- 
all etieined to all officers by divers acts of Parliament, but 
mutes, except those of Wales, and the counties palatine, 
dagt take the oath appointed by 3 Geo. 1. e. 15. § 18. for the 
execution of their office. 
in {0 the exceptions taken by Sir Edward Coke to the oath 
(edit (£888, Of the sheriffs of Berks, see Bac. Abr. Sheriffs, G. 

By, Gwillim § Dodd.) z 
aheng the 3 and 4 Will. 4. c. 99. § 5. every person appointed 
Man, and under sheriff, except the sheriffs of London and 
“pon 






































llesex and their under sheriffs, shall, before he enter 
the execution of his office, take the oath of office now 
mente by law, which oath shall be fairly written on parch- 
by hi Without being subject to any stamp duty) and signed 
tiche ahd may be sworn before the barons of his majesty’s 
ader, or any justice of the peace for the county of which 
shal] 
the 


equi 


‘jibe appointed sheriff or under sheriff; and the same 
han thereupon transmitted to the clerk of the peace for 
Amon county, who is thereby required to file the same 
% the records of his office. : 
mas aleron refused to take upon him the office of sheriff, it 
al to punish him in the Star-chamber; and he may 
Kinye, Proceeded against by information in the Court of 
limo Bench. Also if he refuses to take the oaths enjoined 
imgerp ticiates in the office before he hath thus qualified 
all of Ù® court, which hath a general superintendency over 
Aguing CTS and ministers of justice, will grant an information 
Sin qm and it hath been held, that a refasal of oaths 
Shy 





“tobe taken, amounts to a refusal of the office. Dalt. 
The? Dyers 167; 3 Lev, 116; Carth. 30 
decom office of sheriff’ doth not determine by the pave 
Temaing 2% Peer on the death of his father, but that he still 
Mordan tM ad voluntatem Regis, Cro. Eliz.12. Sir Lewis 
en + case, 
na sheriff is chosen, the oid sheriff continues sheriff of 
$ Mty till the new is sworn, which completes him in his 
crt the office of the old sheriff ceases and is at an end 
4 it of discharge comes to him. 
dw. 8. ¢. 7. no sheriff shall tarry or abide in his 
96 eee year, upon pain to forfeit 2007. a year as long 
e oubieth the office; and every pardon made for such 
t forfeiture shall be void: and see 43 Edw. 3. c. 9. 
Seq Ondon, Middlesex, &e. are not within these sta- 
‘Otwi 0.1. ¢, 15. § 21, 
-ag tanding these old statutes, it hath been said, 4 
during git a sheriff may be appointed durante bene placito, 
it, King’s pleasure : and so is the form of the royal 
Srefore till a new sheriff be named, his office cannot 
ned, unless by his own death or the demise of the 
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king; in which last case, it was usual for the successor to 
send a new writ to the old sheriff; but now by 1 Ann. st. 1. 
c. 8. all officers appointed by the preceding king may hold 
their offices for six months after the king's demise, unless 
sooner displaced by the successor. See Dalt. 7, 8. 


IV. A Smene cannot be elected knight of the shire for 
that county for which he is sheriff: 4 Inst. 48; Litt. Rep. $26. 
See Parliament. 

By 4 Hen. 4. c. 5, every sheriff shall be dwelling in proper 
person within his bailiwick, for the time he shall be such offi- 
cer; and that the sheriff shall be sworn to do the same. 

Hence it is clear that a sheriff hath no jurisdiction in any 
other county, nor can he do a judicial act, in which his per- 
sonal presence is required, out of his county; but it is held, 
that he may do a ministerial act, as make a panel, or return 
a writ out of his county, unless he is beyond sea. Dalt. Sher. 
22; 9 Hen. 4.1, See further Plond. 37; Dalt. Sher. 23. 

By 23 Hen. 6. c. 9. it is provided, “ that no sheriff shall let 
to farm, in any manner, his county, nor any of his bailiwicks, 
hundreds, or wapentakes.” 

In the construction hereof it hath been holden, that this is 
a particular law, and must be pleaded, otherwise the judges 
cannot take notice of it. 3 Keb, 678. 

Tt hath been held, that a lease of the county, though no rent 
was ever received, is within the statute: the intent thereof 
being that sheriffs should keep their counties in their own 
hands. 20 Hen, 7.13, See Dalt. Sher, 23, 24; Plowd. 87; 
Moor, 781. 

Although the same persons are sheriffs of London and 
sheriffs of Middlesex, yet in a writ directed to them as she- 
riffs of London, they have no authority to execute it in Mid- 
dlesex; and so è converso. 3 Barn. & A. 408. 

A sheriff may make and deliver the return of a writ any- 
where. 1 Wils. 328, A sheriff gives out a blank warrant 
upon a writ which is filled up by an attorney, this is ill, 
2 Wils. 47. See Commitment. 

Until a different regulation was made by 8 Æliz. c. 16. in a 
great many instances two counties had one and the same she- 
riff: this is still the case in the counties of Cambridge and 
Huntingdon. 

It will appear to be of the utmost importance to have the 
sheriff appointed according to law, when we consider his power 
and duty. These are either as a judge, as the keeper of the 
king's peace, as a ministerial officer of the superior courts of 
justice, or as the king’s bailiff. 1 Comm. c. 9, 

In his judicial capacity he has a jurisdiction both in civil 
and criminal cases; and for this purpose he hath two courts, 
—his tourn for criminal cases, which is therefore the king's 
court, and his county court for civil cases, which last is the 
court of the sheriff himself. 3 Salk. 322. 

He is to hear and determine all causes of 40s. value, and 
under, in his county court; and he has also a judicial power 
in divers other civil cases. Dalt. c. 4. He is likewise to 
decide the elections of knights of the shire, subject to the con- 
trol of the House of Commons, of coroners, and of verderers ; 
to judge of the qualification of voters, and to return such as 
he shall determine to be duly elected. 1 Comm. c. 9. 

‘A sheriff has authority to order a freeholder into custody 
and to take him before a justice of peace, if he interrupt the 
proceedings at a county court held for the election of knights 
of the shire, by making a noise and disturbance. 1 aunt. 146, 

As the keeper of the king's peace both by common law 
and special commission, he is the first man in the county, and 
superior in rank to any nobleman therein during his office. 
1 Roll. Rep. 237. He may apprehend and commit to prison 
all persons who break the peace, or attempt to break it; and 
may bind any one in a recognizance to keep the king's peace. 
He may, and is bound, ex officio to pursue and take all trait- 
ors, murderers, felons, and other misdoers, and commit them 
to gaol for safe custody, He is also to defend his county 
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against any of the king’s enemies, when they come into the 
land; and for this purpose, as well as for keeping the peace 
and pursuing felons, he may command all the people of his 
county to attend him; which is called the posse comitatds, or 
power of the county: and this summons every person above 

fteen years old, and under the degree of a peer, is bound to 
attend, upon warning, under pain of fine and imprisonment. 
Stat, 2 Hen. 5. st.1.¢.8. See Riot. But though the sheriff 
is thus the principal conservator of the peace in his county, 
yet, by the express directions of the great charter, (c. 17.) he, 
together with the constable, coroner, and certain other officers 
of the king, are forbidden to hold any pleas of the crown; or, 
in other words, to try any criminal offence. For it would be 
highly unbecoming, that the executioners of justice should be 
also the judges; should impose, as well as levy, fines and 
amercements; should one day condemn a man to death, and 
personally execute him the next. Neither may he act as an 
ordinary justice of the peace during the time of his office : for 
this would be equally inconsistent; he being in many respects 
the servant of the justices, Stat. 1 Mar. st. 2. c. 8. 

In his ministerial capacity the sheriff is bound to execute 
all process issuing from the king’s courts of justice. In the 
commencement of civil causes, he is to serve the writ, to 
arrest, and to take bail; when the cause 
must summon and return the jury; when i 
must see the judgment of the court carried into execution. 
In criminal matters, he also arrests and imprisons, he returns 
the jury, he has the custody of the delinquent, and he exe- 
cutes the sentence of the court, though it extends to death 
itself. See Execution. 

By the interpleader act, 1 & 2 Will. 4. e. 58. § 6. an im- 
portant provision is enacted for indemnifying sheriffs where 
the property of goods seized is disputed. See Interpleader. 

e is also compelled to execute the warrant of a justice of 
the peace, if upon any extraordinary occasion it should be 
directed to him; though magistrates’ warrants are usually 
directed to constables and other inferior officers: but he need 
not go in person to execute it, but may authorize another to 
do so, 2 Hawk. c. 13. § 29. ë 

He is also bound to attend the sessions of the peace, there 
to return his precepts, to take charge of the prisoners, to 
receive fines for the king and the like. 2 Hawk, c. 8. § 45. 
And for any default in executing the writs or precepts of the 
sessions, he is punishable by the justices in sessions as for a 
contempt. Jd. c. 22. § 2. 

The sheriff has also the keeping of the gaols within the 
county, and is answerable for all escapes suffered by the gaol- 
ers; to the king, if it be a criminal matter; or in a civil case, 
to the party injured; though if a gaoler suffer a felon volun- 
tarily to escape, this, inasmuch as it reacheth «o life, is felony 
only in the gaoler, but the sheriff may neversheless be in- 
dicted, fined, and imprisoned. 1 Hale, 597. 

As the king’s bailiff, it is his business to preserve the rights 
of the king within his bailiwick ; for so his county is frequently 
called in the writs: a word introduced by the princes of the 
Norman line; in imitation of the French, whose territory is 
divided into bailiwicks, as that of England into counties. 
Fortesc. de L. L. c. 24. He must seize to the king’s use all 
lands devolved to the crown by attainder or escheat; mast 
levy all fines and forfeitures; must seize and keep all waifs, 
wrecks, estrays, and the like, unless they be granted to some 
subject; and must also collect the king's rents within the baili- 
wick, if commanded by process from the Exchequer. Dalt. 
c. 9; but see a 

y st. 57 Geo. 3. c. 68. for amending the laws relating to 
sheriffs in Ireland, sheriffs are empowered to make like returns 
of writs against former sheriffs, as against any other persons ; 
and to recover double costs in actions against their under- 
sheriffs, &c. for breach of duty. 

The same act provides, that if the sheriff pays money for 
which he is accountable before the time required by law, he 
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shall receive a discount ; and, on the other hand, if he 
to pay it in due time, he shall pay interest; and after 
ment for non-payment, double interest. 













V. To execute his various duties, the sheriff has un 
him many inferior officers; an under-sheriff, bailiffs, 
jolers. 

‘The high-sheriff may execute the office himself; and 4 
under-sheriff hath not, nor ought to have, any estate oF 
terest in the office itself; neither may he do any thing in 
own name, but only in the name of the high-sheriff, who 
answerable for him. Dalt. Sher. 3; Salk. 96 F 

By the 3 & 4 Wm. 4. c. 99. § 7. prisoners and writs 2 
wholly executed are to be turned over by sheriffs at the @ 
piration of their office to the incoming sheriff. F 

By § 8. sheriffs’ accounts are to be audited by commis! 
Fap Aep g public accounts. 

§ 9. Sheriffs going out of office (except those of Che 
Lancaster, and Bikan) are to transmit these accounts © 
commissioners. And the sheriff of Westmoreland is to trani 
mit like accounts yearly. 

§ 10. In case it shall be necessary, the oath or affidavit 4 
sheriff, relative to such accounts, may be taken before a jud 
commissioner, or magistrate. 

11, The sheri claim for certain allowances, usi 
called the bill of cravings, is to be settled by the Treasa 

By § 12. no sheriff or sheriffs shall receive or sl 
chargeable with the collection and receipt of quit-rents, 
comital or viscontiel rents, and other rents or payments © 
ing out of or payable to his majesty in respect of any hon? 
manors, lands, tenements, or hereditaments in Englan 
Wales; but the same (except such as shall be released Pi 
ant to the provision next thereinafter contained) shall k: i 
after be considered as parcel of the land revenue ol 
crown, and shall be under the management and dit 
of his majesty’s commissioners of woods, forests, 
revenue. K, 

SE empowers the Treasury to release certain rents. i 
y § 15, sheriffs are not to be chargeable with pre“ 
post-fines. k 

But by pe this provision is not to extend to the & 
palatine of Lancaster. 

By the 3 & 4 Wm. 4. c. 99. § 5. every person app? 
sheriff shall, within one calendar month next after the 
cation of his appointment in the London Gazette, by WPi 
under his hand, nominate and appoint some fit persen hi 
his under-sheriff, and shall transmit a duplicate thereo! 
clerk of the peace for the county, to be by him filed | 
the records of his office, and for which he shall be ent! 
demand from such under-sheriff five sl igs, and Le r 
and such appointment and duplicate shall not be liable 
stamp duty whatever. for 
By stat. 3 Geo. 1. c. 15, “it shall not be lawful foF 
person to buy, sell, let, or take to farm,-the office off 
sheriff or deputy-sheriff, seal-keeper, county-clerky shire 
gaoler, baile or any other office pertaining to the Of 
high-sheriff, or to contract for any of the said offices, 
feiture of 500/., one moiety to his majesty, the other to 
shall sue estminster, within two yí 
the offence.” § 10. : h 
“ Provided, that nothing in this act shall hinder any 
sheriff from constituting an under-sheriff or deputy 51% 
by law he may ; nor to hinder the under-sherift in beet 
the high-sheriff’s death, when he acts as high here 
constituting a deputy; nor to hinder the receipt tl aga 
counting to the sheriff, &c. for legal fees.” See Dalle 
Hob. 13; 2 Brownl. 281. Bees 

By § 8. if any sheriff shall die before the expiration 
year, or before he be superseded, the under-sher! 
vertheless continue in his office, and execute the sam 
name of the deceased, till another sheriff be apP 
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cunts and the under-sheriff shall be answerable for the exe- 
ion of the office during such interval, as the high-sheriff 
have been; and the security given by the under-she- 
hand his pledges, shall stand a security to the king, and all 
ii whatsoever, for the performing of his office during 
erval, 
The under-sheriff, before he intermeddle with the office, 
tbe sworn ; this was first enjoined by 27 Eliz. c. 12. and 
{fe form of the oath there prescribed, Before this statute, 
e under-sheriff was never sworn. 1 Rol. Rep. 274, per 
And by 3 Geo. 1. c. 15. § 19. it was enacted, that all 
iffs of any counties in South Britain, except the 
Wales, and county palatine of Chester, before they 
their offices, should take an oath appointed b; 
And sce 3 & 






Counties in 
ter upon 


t act, for the execution of their office. 
Th. 4. 0. 99, § 65 ante, II 
2 Wits ‘ad cannot appoint two deputy-sheriff’s extraordinary. 
ofie !der-sherifl usually performs all the duties of the 
of the à very few only excepted, where the personal presence 
abides tigh-sheriff is necessary. But no under-sheriff shall 
“bes, Tis office above one years 42 Edm. 8. and if he 
nile, PY 23 Hen, 6, c. 8. he forfeits 2000, a very large pe- 
ome, those early days. And no under-sheriff or sheriff's 
tinuee Shall practice as an attorney, during the time he con- 
Lidge Such office; for this would be a great inlet to par- 
and oppression. 1 Hen. 5. But these salutary 
* ‘ations are evaded by practising in the names of other 
ae nies, and putting in sham deputies by way of nominal 
theri "iS; by reason of which, says Dalon, the under- 
that pp èA bailiffs do grow so cunning in their several places 
any XY ae able to deceive; and it may well be feared that 
“ang yo! them do deceive both the king, the high-sheriff, 
hee county. Dalt, c. 115. 
eee A \nder-sheriff’ is bound, without delay, to pay obedi- 
refuse fall the king's writs delivered to him; and he cannot 
Sheriprerceute process until he has his fees. 1 Salk. 930. 
speci p eficers or bailiffs are either bailiffs of hundreds 
By py bailifs, See Bailif. 
sherif co, 8. ©, 68, § 3. actions for neglect in the office 
z in Ireland, may be brought against the under- 






































} Unless in case of the immediate act or default of the 


h-sherigh 

e hae 
Coury farther, as connected with this title, County, County 
‘ey Nie n, Escape, Rescue, Tourn, Se. ğe. See also, 
$ he: 

Hk; b 1” am, . 

What Ciun, ‘The clerk to the sheriff’s court in Scot- 

sheri 0 alone can be notary to the given by the 
the erg breeding on precepis for infefting heirs holding of 





HERD 
to supa? aN Miar rawr or senare, A person appointed 


Seong? the place of the sheriff for executing process in 


HERP’, 
tr's Count ix Loxpox. See London. 
W's Tours, See Turn. 


omitatus.| The sheriffship or time of 
Qi 






a 
ot, Parl, 50 Edw. 3. 
ier orn seems to be a tenure by the service of 
l. P in patainment for the sheriff at his county courts. 
Hes bain ite apud Cestr, 14 Hen, T. In Derbyshire, the 
nig Me a ey took 6d. of every bovate of land, in 
to bea sheriff-tooth, Ryl. Plae. Parl. And it is 
HewWwryg™™on tax levied for the sheriff's diet. 
tip pen 1G) monstratio.] 1s specially used to be quit of 
HI, 









B à court, in plaints shewed and not avowed. 
LD” 1180. See Monstrans. 
> scutum.) An instrument of defence (from the 
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Saxon scyldam, to cover, or the Greek oxuroc, a skin), shields 
anciently being made with skins. And hence sculage and 
escuage. See Tenures, 

SHIFTING USE. See Use. 

SHILLING, Sax. scilling, Lat. solidus.] Among the 
English Saxons passed but for 5d. ; afterwards it contained 
16d, and often 20d. In the reign of King William I, called 
the Conqueror, a shilling was of the same denominative value 
as this day. Leg. Hen. 1. Domesday. See Coin. 

SHILWIT. See Childwit. 

SHIP-MONEY, An imposition charged upon the ports, 
towns, cities, boroughs, and counties of this realm, in the 
time of King Charles I., by writs commonly called ship-writs, 
under the great seal of England, in the years 1635 and 1636, 
for the providing and furnishing certain ships for the king's 
service, &c.; which was declared to be contrary to the laws 
and statutes of this realm, the petition of right, and liberty 
of the subject, by 17 Car, 1. e. 14. 

SHIPPER, Isa Dutch word signifying the master of a 
ship, mentioned in some of our statutes. We use it for any 
common seamen, and generally say skipper. 

SHIPS ann SHIPPING. Nautical men apply the term 
ship to distinguish a vessel having three masts, each consist- 
ing of a lower-mast, a top-mast, and a top-gallant-mast, with 
their appropriate rigging. In familiar language, it is usually 
employed to distinguish any large vessel, however rigged ; 
but it is also frequently used as a general designation for all 
vessels navigated with sails ; and it is in this sense that it is 
here employed. 

As to what are to be termed British and what foreign ships, 
and how the former are to be navigated, see Navigation Acts. 

‘As a master or owner of a ship may have an action for the 
freight; either the one or the other are answerable, where 
goods are damaged in the ship, But where there are several 
owners, and one disagrees to the voyage, he shall not be 
liable to any action after for a miscarriage, &c. Comb. 116. 

Where the owner, and not the freighter, is liable for a 
loss of gold sent by the ship, see 2 Stra. 1251, Owners of 
ships are liable for the goods on account of the freight, 
though robbed of them, and for default of the master, 
Annaly, 86. See Carrier. 

An action doth not lie against a man as owner, but as he 
hath the benefit of the freight; for when there are several 
owners, and one dissents from the voyage, he shall not be 
liable afterwards for a miscarriage, &e. Ann. 90; Comb, 
117. See 2 Stra. 816. where it was held, that primd facie 
the repairer of a ship has his election to sue the master who 
coils him, or the owners; but if he undertakes it on a 
special promise from either, the other is discharged. 

The owner of a vessel has no lien for the hire stipulated 
by charter-party for a voyage, upon goods shipped by the 
charterer, because the latter is the owner of the ship for the 
voyage; and the first owner has no possession of the ship or 
goods, without which there can be no lien, 7 Taunt, 74, 

No owner of a ship shall be liable to answer loss, by reason 
of embezzling any gold, silver, jewels, &e. taken in or put 
on board, or for any forfeiture incurred, without the privity 
or knowledge of such owner, further than the value of the 
ship and freight due. But other remedies against the master 
and seamen of such ships are not taken away. 7 Geo. 2, 
c. 15; 26 Geo. 2. ¢. 86. 

By the 53 Geo, 3. e. 159. reciting that itis of the utmost im- 
portance to promote the increase of shipping, and to prevent 
discouragement to merchants and others from being interested 
therein, it is enacted, that no owner or part owner of any 
vessel shall be liable to answer for any loss or damage arising 
from any act or neglect committed or occasioned without the 
fault or privity of such owner, to the ship or the goods laden 
on board, beyond the value of the ship and the freight due 
or to grow due for the voyage in which the loss shall happen. 
Lighters, &c, on rivers are excepted from the act; which 

4D2 















































SHIPS. 


also reserves the responsibility of the master and mariners, 
and makes provision for ascertaining and liquidating losses to 
several persons, the whole amount of which may exceed the 
value of thejaltp and freight By procesingas 1A emait 

In an action against several defendants, as ship-owners, for 
damage sustained by the loss of goods laden on board their 
ship, it was held, that under the last-mentioned act, § 1, they 
were not liable in that character beyond the value of the ship 
and freight due, or to grow due, although the loss was oc- 
casioned by the misconduct of one of the defendants, who 
was both master and part owner, and that the value of the 
ship was to be calculated at the time of the loss, and not at 
the time of the commencement of the voyage; and that in 
calculating the freight due, or to grow due, money actually 
paid in advance was to be included, 2 B. § A. 2. 

By 54 Geo. 3. c. 159. several regulations are made for the 
mooring, breaming, ballasting, &c. of ships in the several 
ports, harbours, roadsteads, sands, channels, bays, and na- 
wee rivers in the United Kingdom. See Harbours. 

y 1&2 Geo. 4. c.75. § 1. pilots and others are to deposit 
anchors, cables, and other ships’ materials, whether the same 
ship shall have been in distress or otherwise, parted with, cut 
from, or left by any ship within any harbours, rivers, or bays, 
or on any of the coasts of this kingdom, or any goods or 
merchandize taken possession of by them, in the places to be 
appointed by the act: concealing such articles, forfeits the 
claim to salvage, and subjects the offender to punishment. 

§ 2. Every deputy vice-admiral is to send a report of goods 
deposited, to the Trinity House ; but no report is to be made 
until the articles amount to 20/. 

§ 8. Any deputy vice-admiral may seize goods not re 
and deposited, and shall make report thereof to the 
House, on penalty of 20l., and double value of the seizure : 
one-third of the value of goods to be allowed on being claimed 
by the owner. 

§ 5. If the deputy-vice admiral seize by previous informa- 
tion, he and informer to divide two-sixth parts. 

§ 6. If the articles are not claimed within a limited time, 
they are to be sold according to 12 Ann, c. 18; and if they 
shall have been seized, the deputy vice-admiral seizing, and 
the person informing, shall be equally entitled to salvage. 

§ 7. If the owners and salvors cannot agree respecting the 
salvage, three justices shall determine the difference: if the 
justices cannot agree, they shall nominate a person conversant 
in maritime affairs, who shall determine. 

§ 8. Justices may in like manner determine upon remunera- 
tion to be made for services rendered to ships in distress or 
otherwise, and their decision shall be final, unless an appeal 
within thirty days is made to the Court of Admiralty. 

§ 9. Persons dissatisfied may appeal to the High Court of 
Admiralty ; but the goods to be restored to the owners on 
giving bail : bail to be taken by a commissioner in prize cases, 
if there is one in the place, otherwise by a justice. 

By § 11. persons cutting away, casting adrift, removing, 
altering, defacing, or destroying any buoy, buoy rope, or mark 
belonging to any ship, or attached to any anchor or cable 
belonging to any ship whatever, whether in distress or other- 
wise, shall, on being convicted, be guilty of felony, and be 
liable to be transported for not exceeding seven years, or to be 
imprisoned for any number of years, at the discretion of the 
court in which the conviction shall be made. 

§ 12. Persons frandulently purchasing or receiving anchors, 
cables, &e. shall be considered receivers of stolen goods. 

§.18. Masters of ships bound to parts beyond the seas, 
finding or taking on board anchors and other articles, shall 
make an entry in the log-book, and report the same to the 
Trinity House, and on their arrival in England deposit the 
articles: if not claimed, the articles are to be sold and dis- 
posed of according to the law with respect to unclaimed pro- 

rty : penalty for making default, not exceeding 100/, nor 
pa than 30l, 
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§ 15, Every pilot, hoveller, boatman, or the master of 4 
vessel, who shall convey any anchor or cable taken posse 
of by them, to any foreign port, harbour, creek, or bay 
there sell and dispose of the same, shall be guilty of 
and be transported for not exceeding seven years. 
§16. imposes a penalty not exceeding 20/. on dealers 
marine stores for not having their names, with the 
“ Dealer in Marine Stores,” painted on their store-hou! 
or for cutting up any cable, exceeding five fathoms in Ie 
without a permit from a magistrate. 
§ 17. Such dealers are to keep an account of old st 
bought by them, and to advertise before they cut up 
cordage: persons may demand inspection of their b 
which are to be produced, under a penalty, for refusin 
spection, of not exceeding 20/. for the first, and not excee 
501. for the second or further offence. 

By § 18. manufacturers of anchors are to place marks 
anchors and kedge anchors, under a penalty, on neglect © 
5l. 






















































§ 22. Offences under the act may be tried in the coun? 
les are found, or if sold in foreign parts, whet 
le. 

By the 1 & 2 Geo. 4. c. 76. si 
are enacted for the protection of property belonging to 
within the jurisdiction of the cinque ports. J 
By the last act (3 & 4 Geo. 4. c. 5a), for the registration” 
British vessels, § 2, no ship shall be entitled to any 
privileges of a British registered ship, unless the 

claiming property therein shall have caused the same to A 
been registered either under the 4 Geo, 4. c. 41, or 6 Get 
c. 110. or until such persons shall have caused the same 

be registered in manner thereinafter mentioned, and fw 
have obtained a certificate of such registry, in the form there 
after set forth. “ag 
§ 3. Persons authorized to make registry and grant CA 
ficates, are the collector and controller of customs in any Pi 
dom and in the Isle of Man respectl¥® 










lar provisions to the abati 
ship 



























istered : 
in the British possessions in Asia, Africa, and Ameri, 
the collector of any such port at which no appointment oi 
controller has been made, in respect of ships or vessels t0 
there registered: the collector of duties at any port 1 

territories under the government of the East India Compi 
within the limits of the charter of the said companys © 
other person of the rank in the said company's servi 
senior merchant, or of six years standing in the said vy 
being respectively appointed to act in the execution ani 
act by any of the governments of the said company 1, 
spect of ships or vessels to be there registered : the c0 
of duties at any British possession within the said limity 
not under the government of the said company, al p i 

































a custom-house is not established, together with the 
lieutenant-governor, or commander in chief of suc 
sion, in respect of ships or vessels to be there register 
vernor, lieutenant-governor, or commander in chief 0! 
braltar, Heligoland, and Cape of Good Hope resp% 
in respect of ships or vessels to be there registers 
vided that no ship be registered at Heligoland, excep! 
are wholly of the built of that place, and ships regis, 
Malta, Gibraltar, or Heligoland, shall not be registe i 
where; and ships registered at Malta, Gibraltar, 0° S 
land, shall not be entitled to the privileges of British § 
any trade between the United Kingdom and the Bri 
sessions in America: provided also that wherever ba 
it is directed that any act or thing shall be done bY S 
any collector and controller of customs, the sane 
done by or with the persons respectively thereinbel 
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tized to make registry and to grant certificates of registry as 
aforesaid : rove also, that wherever by the act it is di- 
tected that any act or thing shall be done by or with the com- 
Missioners of customs, the same may be fie by or with the 
Vernor, lieutenant-governor, or commander in chief of any 
lace where any ship may be registered under the authority 
Sf the act, so far as such act or thing can be applicable to the 
"gistering of any ship at such place. 
fogs, Ships exercising privileges before registry, are to be 
feited; but not to affect vessels registered under the 6 Geo. 4, 
$ 5. No ship or vessel shall be registered, or having been 
Tegistered shall be deemed duly registered, by virtue of the 
don Cept such as are wholly of the built of the United King- 
» or of the Isle of Man, or of the islands of Guernsey or 
terri Ys or of some of the colonies, plantations, islands, or 
or pores in Asia, Africa, or America, or of Malta, Gibraltar, 
Heligoland, which belong to his majesty, his heirs or suc- 
treo at the time of the building of such ships or vessels, 
Coch ships or vessels as shall have been condemned in any 
hat’, Of Admiralty as prize of war, or such ships as shall 
been condemned in any competent court as forfeited for 
b breach of the laws made for the prevention of the slave 
to hy, d which shall wholly belong and continue to belong 
Or veg Majesty's subjects duly entitled to be owners of ships 
sels registered by virtue of the act. 
“any &, No Mediterranean pass shall be issued for the use of 
ee as being a ship belonging to Malta or Gibraltar, ex- 
ii Such as be duly registered at those places respectively, 
Wholly: not being entitled to be so registered, shall have 
faye belonged, before the 10th October, 1827, and shall 
at th Continued wholly to belong, to persons actually residing 
pse places respectively, as inhabitants thereof, and en- 
Not EM e owners of British ships there registered, or who, 
year 8 80 entitled, shall have so resided upwards of fifteen 
a to the said 10th October, 1827. 
British No ship shall continue to enjoy the privileges of a 
tr hip after the same shall have been repaired in a foreign 
OPE Such repairs shall exceed twenty shillings for every 
aye jel? burden of the said ship, unless such repairs shall 
tained e necessary by reason of extraordinary damage sus- 
domini? Such ship during her absence from his majesty’s 
Shall yous t0 enable her to perform the voyage in which she 
in the e been engaged, and to return to some port or place 
his paa dominions : the master, on arrival at any port in 
Mteeggjl SY'S dominions, is to report such repairs; and the 
Custom OF such repairs is to be proved to commissioners of 
ox i Ships declared unseaworthy to be deemed ships lost 
Vileges oe up, and shall never again be entitled to the pri- 
aviation British built ship for any purposes of trade or 


io. No British ship or vessel captured by and become 
tiled pa enemy, or sold to foreigners, shall again be en- 

g cont’ Privileges of a British ship: provided that no- 
ship aned in the act shall prevent the registering of any 
Coury of Wer Which shall afterwards be condemned in any 
tt for qumitalty as prize of war, or in any competent 
Mave trago "Cch of laws made for the prevention of the 


E S 
klong; {iPS shall be registered at the port to which they 
ty at nt the commissioners of customs may permit re- 
4 at 
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ept. Cler ports: at every port a book of registers shall 
P14 20d accounts transmitted to commissioners. 

tor ngap CTY ship shall be deemed to belong to some port 
the declan? Which some or one of the owners who subscribe 
hall regi tion required by the act before registry be made, 
q5 end whenever such owner or owners shall have 

all his or their share or shares in such ship, the 
fai fee registered de novo before such ship or vessel 
any opp Pe Port to which she shall then belong, or 
er port which shall be in the same part of the 
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United Kingdom, or the same colony, plantation, island, or 
territory as the said port shall be in: provided that if the 
owner, &c. of such ship cannot in sufficient time comply 
with the requisites of the act, so that registry may be made 
before it shall be necessary for such ship to sail upon another 
voyage, the collector and controller of the port where such 
ship may then be, may certify upon the back =f the existing 
certificate of registry of such ship, that the same is to re~ 
main in force for the voyage upon which the said ship or 
vessel is then about to sail: provided also, that if any ship 
shall be built in any of the colonies or territories in Asia, 
Africa, or America, to his majesty belonging, for owners re- 
siding in the United Kingdom, and the master of such ship, 
or the agent for the owner, &c. thereof, shall have produced 
to the collector and controller of the port at or near to 
which such ship or vessel was built, the certificate of the 
builder P the act, and shall have subscribed a de- 
claration before such collector, &e. of the names and deser: 
tions of the principal owners of such ship, and that she is 
the identical ship mentioned in such certificate of the builder, 
and that no foreigner, to the best of his knowledge and be- 
lief, has any interest therein ; the collector and controller of 
such port shall cause such ship to be surveyed and measured 
in like manner as is directed for the purpose of registering 
any ship, and shall give the master of such ship or vessel a 
certificate under their hands and seals, purporting to be 
under the authority of the act, and stating when and where 
and by whom such ship was built, the description, tonnage, 
and other particulars required on registry of any ship, and 
such certificate shall have all the force and virtue of a cer- 
tificate of registry under this act, during the term of two 
years, unless such ship shall sooner arrive at some place in 
the United Kingdom ; and such collector and controller shall 
transmit a copy of such certificate to the commissioners of 
customs. 

§ 12. Persons residing in foreign countries may not be 
owners, unless members of British factories, or agents for or 
partners in British houses, or member of merchants trading 
to Levant seas. 

§ 13. No registry shall thenceforth be made or certificate 
granted until the declaration thereinafter contained be sub- 
scribed by the owner of such ship, if such ship belongs to 
one person only, or in case there shall be two joint owners, 
then by both of such joint owners if both be resident within 
twenty miles of the port where such registry is required, or 
by one of such owners if one or both shall be resident at a 
greater distance from such port; or if the number of such 
owners exceed two, then by the greater part of such owners 
if the greater number shall be resident within twenty miles 
of such port, not in any case exceeding three of such owners 
or proprietors, unless a greater number shall be desirous to 
join in making and subscribing the said declaration, or by 
one of such owners if all, or all except one, shall be resident 
at a greater distance: provided always, that if it shall be- 
come necessary to register any up belonging to any copar 
rate body in the United Kingdom, tl r 





he declaration thereina: 
set forth, in lieu of the declaration thereinbefore directed, 
shall be subscribed by the secretary or other proper officer 
of such corporate body. f i 

§ 15. Vessels to be surveyed, previous to registry, by per- 
sons appointed by the commissioners of customs. 

§ 16. specifies the mode of admeasurement to ascertain 
tonnage. s 

And § 17. the mode of ascertaining tonnage when vessels 
are afloat, 

§ 19. Tonnage, when so ascertained, to be ever after 
deemed tonnage. 

By § 20. a bond is to be given at the time of registry, the 





conditions of which are to be, that the certificate shall be solely 
made use of for the service of the vessel, or given up to be 
| cancelled in certain cases: if the ship, at the time of re- 
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gistry, be at any other port than that of registry, the master 
may there give bond. 

§ 21. When the master is changed, the new master to give 
a similar bond, and his name be indorsed on the certificate of 
registry. 

4 23. Certificate of registry is to be given up by all per- 
sons, as directed by the bond, under the penalties therein 
contained. 

§ 24. Name of vessel which has been registered never 
afterwards to be changed, and to be painted on the stern in 
white or yellow letters, of a length of not less than four 
inches, upon a black ground, under a penalty for omission of 
1001. 

§ 25. Every person applying for a certificate of the re- 
pity of any ship shall produce a true account, under the 

and of the builder of such ship, of the denomination, and 

of the time and place where such ship was built, and also an 
exact account of the tonnage of such ship, together with 
the name of the first purchaser or purchasers thereof (which 
account such builder is thereby required to give), and shall 
also subscribe a declaration that the ship is the same with 
that which is so described by the builder as aforesaid. 

§ 26. If the certificate of registry be lost or mislaid, the 
commissioners may permit a registry de novo, or grant a li- 
cence. 

§ 27. Persons wilfully detaining a certificate of registry, 
are to forfeit 1002. on conviction before a justice, who is to 
certify the detainer, and the ship is to be registered de novo : 
if person detaining certificate have absconded, ship may be 
registered as in case of a lost certificate. 

$ 28. If any ship shall be altered so as not to correspond 
with all the particulars contained in the certificate of her re- 
gistry, such ship shall be registered de novo, in manner there- 
inbefore required, as soon as she returns to the port to which 
she belongs, or to any other port in the same part of the 
United Kingdom, or in the same colony, plantation, island, or 
territory, as the said port shall be in, on failure whereof such 
ship be considered a vessel not duly registered. 

¢ 29. For the purpose of registering vessels condemned 
as prizes, or for the breach of the laws against the slave 
trade, certificates of condemnation are to be produced. 

§ 30. Prize or forfeited vessels are not to be registered at 
Guernsey, Jersey, or Man; but at Southampton, Weymouth, 
Exeter, Plymouth, Falmouth, Liverpool, or Whitehaven. 

§ 81. Transfers of interests in ships are to be made by 
bill of sale, reciting certificate of registry; and the bill of 
sale shall not be void by unimportant error of recital, &c. 

§ 32. The property in every ship of which there are more 
than one owner, hall be considered divided into sixty-four 
equal shares, and the proportion held by each owner shall be 
described in the registry as being a certain number of sixty- 
fourth shares; and no person shall be registered as an owner 
of any ship in respect of any proportion of such ship, not 
an Rarer sixty-fourth share of the same; and upon the 
first registry of any ship, the owner or owners who shall sub- 
scribe the declaration required before registry shall also de- 
clare the number of such shares then held by each owner, 
and the same shall be so registered accordingly: provided 
that if it shall at any time happen that the property of any 
owner in any ship cannot be teduced by division into an 
number of integral sixty-fourth shares, the owner of such 
fractional parts as shall be over and above such number of 
integral sixty-fourth shares may transfer the same one to an- 
other, or jointly to any new owner, by memorandum upon 
their respective bills of sale, or by fresh bill of sale, without 
such transfer being liable to any stamp duty: provided also, 


that the right of any owner to any such fractional parts shall | 


not be affected by reason of the same not having been re- 
gistered : provided also, that partners may hold ships or 
Shares without distinguishing proportionate interest of each 
owner. 
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§ 33, No greater number than thirty-two persons shall! 
entitled to be legal owners at one time of any shi 
in common, or to be registered as such: provided that 
thing therein contained shall affect the equitable title 
minors, heirs, legates, creditors, or others, exceeding tl 
number, duly represented by or holding from any of me 
persons within the said number, registered as legal owners 0” 
any shares of such ship: provided also, that if it, shall be 
proved to the satisfaction of the commissioners of customi 
that persons have associated themselves as a joint-stock come 
pany, for the purpose of owning any ship, or any number CA 
ships, as the joint property of such company, and that sui 
company have duly elected not less than three of the membe 
of the same to be trustees of the property in such ships 
such trustees or any three may with the permission of si 
commissioners, subscribe the declaration required by the 
before registry, except that instead of stating therein 
names and descriptions of the other owners, they shall st 
the name and description of the company to which such shipi 
shall in such manner belong. 

§ 94. Bills of sale shall not be effectual until produced 
the officers of customs, and entered in the book of registi 
or of intended registry. ; 

§ 35. That when the particulars of any bill of sale or oO 
instrument by which any ship, or any share thereof, sha’ 
transferred, shall haye been so entered in the book of reg! 
as aforesaid, the said bill of sale or other instrument 
be valid to pass the property thereby intended to be tri 
ferred as against all persons whatsoever, except as agi 
such subsequent Ae and mortgagees who shi 
procure the indorsement to be made upon the certificati 
registry of such ship in manner thereinafter mentioned. 

§ 36. When a bill of sale has been entered for any 
thirty days shall be allowed for indorsing the certificate 
registry, before any other bill of sale for the same shall 
entered, it being the intent of the act that the several Pi 
chasers and mortgagees of any ship, or shares thereof, 
more than one appear to claim the same property, or tO 
security on the same property, in the same rank and deg 
shall have priority one over the other, not according 
respective times when the particulars of the bill of salè 
other instrument by which such property was transferre 
them were entered in the book of registry as aforesaid g 
according to the time when the indorsement is made uj 
certificate of registry as aforesaid: Provided, that if the 
tificate of registry shall be lost or mislaid, or shall be det 
by any person whatever, and proof thereof shall be n 
the satisfaction of the commissioners of his majesty’s Cus 
the commissioners may grant such further time as 
shall appear necessary for the recovery of the certifie 
registry, or for the registry de novo of the said ship oF 
under the provisions of the act. 






















































without formal powers, the commissioners may permi 
of such sales or registry de novo as the case may 
and in other cases where bills of sale cannot be P' 
upon security being given to produce legal powers 











future claims. 
§ 42. When any transfer of any ship, or of a 
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thereof, shall be made only as a security for the payment of 
ts, either by mortgage, or of assignment to trustees for 
Purpose of ‘selling the same for the payment of debts, in 
every such case the collector and controller of the port where 
i ship is registered shall, in the entry in the book of regis- 
79 and also in the indorsement on the certificate of registry, 
Manner thereinbefore directed, state that such transfer was 
le only as a security for the payment of debts, or by way 
Mortgage; and the person to whom such transfer shall be 
le, or any other persons claiming under him as a mortga- 
a Mortgages, or a trustee or trustees only, shall not be 
ed to he the owner or owners of such ship, or shares 
pret nor shall the person making such transfer be deemed 
e4,Zet80n thereof to have ceased to be an owner of such ship, 
cept so far as may be necessary for rendering the ship, or 
i tes so transferred, available by sale or otherwise for the 
Yment of the debts, for securing the payment of which such 
ae shall have been made. 
ee On transfers of ships for security of debts being re- 
ed, the rights of mortgagee shall not be affected by any 
aa bankruptcy of mortgagor after such registry, notwith- 
bank Ing such mortgagor, at the time he shall so become 
owna shall have in his possession, and shall be the reputed 
er of, the said ships. 
Governors of coloni 
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8 pa » Caused her to be registered, and accounted with B. 
Omast owner, but B.'s name was never on the register as 


A 
irt 
Ahi a it was determined that B, had no legal interest in the 










jeamen, 


re. 
\ .. The papers or documents required for 
tation of the property of the ship and cargo, &e. 
of two sorts, viz. Ist. Those required by the law 
$ lar country; as the certificate of registry, licence, 
“Party, bills of lading, bill of health, &c. required by 

gland to be on board British ships; and 2dly. 
d by the law of nations to be on board neutral 







hal D dicate their title to that character, Mr. Serjeant 

Neu r following Mr. Hubner, (De la Saisie des Bitimens 

Netptgn (ome 1. pp. 241—252,) has given the following de- 
he P 






the latter class of documents :— 
rt, Sea Brief, or Sea Letter.—This is a per- 
he neutral state to the captain or master of the 
Proceed on the voyage proposed, and usually contains 
Tite, ang aa tesidence ; the name, property, description, ton- 
the a destination of the ship; the nature and quantity of 
Tih auch Ae place whence it comes, and its destination ; 
tls doega ter matters as the practice of the place requires. 
Hey meai ent is indispensably necessary for the safety of 
Mgorong tal ship. Hubner says that it is the only paper 
hoes A insisted on by the Barbary corsairs; by the 
t, °" of which alone their friends are protected from 
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2. Proofs of Property.—These ought to show that the ship 
really belongs to the subjects of a neutral state. If she ap- 
pear to either belligerent to have been built in the enemy’s 
country, proof is generally required that she was purchased 
by the neutral before, or captured and legally condemned and 
sold to the neutral after, the declaration of war; and, in the 
latter case, the bill of sale, properly authenticated, ought to 
be produced, M. Hubner admits that these proofs are so 
essential to every neutral vessel for the prevention of frauds, 
that such as sail without them have no reason to complain if 
they be interrupted in their voyages, and their neutrality 
disputed. 

3. The Muster-Roll.—This, which the French call róle 
d'équipage, contains the names, ages, quality, place of resi- 
dence, and, above all, the place of birth, of every person of 
the ship's company. This document is of great use in ascer- 
taining a ship’s neutrality. It must naturally excite a strong 
suspicion if the majority of the crew be found to consist of 
foreigners; still more, if they be natives of the enemy's 
country. 

4, The Charter-Party.— Where the ship is chartered, this 
instrument serves to authenticate many of the facts on which 
the truth of her neutrality must rest, and should therefore be 
always found on board chartered ships. 

5. The Bills of Lading.—By these the captain acknow- 
ledges the receipt of the goods specified therein, and promises 
to deliver them to the consignee or his order. Of these there 
are usually several duplicates, one of which is kept by the 
captain, one by the shipper of the goods, and one transmitted 
to the consignee. This instrament being only the evidence 
of a private transaction between the owner of the goods and 
the captain, does not carry with it the same degree of authen- 
ticity as the charter-party. 

6. The Invoices. —These contain the particulars and prices 
of each parcel of goods, with the amount of the freight, duties, 
and other charges thereon, which are usually transmitted from 
the shippers to their factors or consignees. ‘These invoices 
prove by whom the goods were shipped, and to whom con- 
signed. ` They carry with them, however, but little authenti- 
city, being easily fabricated where fraud fs intended, | 

7. The Log Book, or Ship's Journal.—This contains a 
minute account of the ship's course, with a short history of 
every occurrence during the voyage; if this be faithfull 
kept it will throw great light on the question of neutrality; if 
it be in any respect fabricated, the fraud may in general be 
easily detected, 

8. The Bill of Health—This is a certificate, properly au- 
thenticated, that the ship comes from a place where no 
contagious distemper prevails, and that none of the crew, at 
the time of her departure, were infected with any such dis- 
order, It is generally found on board ships coming from the 
Levant, or from the coast of Barbary, where the plague so 
frequently prevails. é 

A ship. using false or simulated papers is liable to confis- 
cation. 1 Marshall on Insurance, è. 9, § 6. 

SHIRE, comitatus, from the Sax. seyran, to part or divid 
Is well known to be a part or portion of this kingdom, ca 
also county. The old Latin word was seyra; and scyree, 
provincice indicabantur. Brompt. 659. King Alfred first di- 
vided this land; and his division was in satrapias, now called 
shires, in centurias, now called hundreds, and decennas, now 
called tithings. Leg. Alfred. See Brompton, 956% and tit. 
County. 

Suine-Crerx, He that keeps the county court; his office 
is so incident to the sheriff that the king cannot grant it. 
Milton's case, 4 Rep. 

Sume- Max, or Sovtz-Max, was anciently judge of the 
county, by whom trials for land, &c. were determined before 
the Conquest. Lamb. Peramb. p. 442. 

Sminewors. An assembly of the county or shire at the 
assizes, &c. See Scyregemot, Turn, 
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SHOOTING. See Game, Maihem. 

SHOP, shopa.] A place where any thing is openly sold. 

Snor-Booxs. See idege. 

Suorrirrers. Those who steal goods privately out of 
shops. See Larceny. 

ORLING anp MORLING, or MORTLING. Words 
to distinguish fells of sheep; shorling being the fells after the 
fleeces are shorn off the sheep’s back ; and morlings the fells 
flayed off after they die or are killed. In some parts of 
England they understand by shorling a sheep whose face is 
shorn off; and by a morling, a sheep that dies. 45 Ed. 4. 


cl. 

SHORTFORD. Theancient custom of the city of Exeter 
is, when the lord of the fee cannot be answered rent due to 
him out of his tenement, and no distress can be levied for the 
same, the lord is to come to the tenement, and there take a 
stone or some other dead thing of the said tenement, and 
bring it before the mayor and bailiffs; and thus he must do 
seven quarter-days successively; and if, on the seventh 

uarter-day, the lord is not satisfied his rent and arrears, 
then the tenement shall be adjudged to the lord to hold the 
same a year and a day ; and forthwith proclamation is to be 
made in the court, that if any man claims any title to the 
said tenement, he must appear within the year and a day 
next following, and satisfy the lord of the said rent and 
arrears. But if no appearance be made, and the rent not 
paid, the lord comes again to the court, and pr that, ac- 
cording to the custom, the said tenement be adjudged to him 
in his inme as of fee, which is done accordingly ; so as the 
lord hath from thenceforth the said tenement, with the appur- 
tenances, to him and his heirs. And this custom is called 
shortford. Jzack’s Antig. Exet. 48. 

A like custom in London, by the ancient statute of Gave- 
let, attributed to 10 Ed. 2. is called forschot, or forschoke, 
See Gavelet. 

SHRIVED, or SHRIEVED, from the Sax. serifan.] A 
penitent person confessed by a priest. See Confessor. 

SHROUD, stealing of-] If any one, in taking up a dead 
body, steals the shroud or other apparel, it will be felony ; 
for the property thereof remains in the executor, or whoever 
was at the charge of the funeral. 3 Inst. 110; 12 Rep. 113; 
1 Hal. P. C. 585. 

SHRUBS. See Gardens, Larceny, and Malicious Injuries. 

SICA, SICHA. A ditch; from the Sax. sic, lacuna. 
Mon. Angl. ii. 180. 

SICH, sichetum, and sikettus.] Is a little current of water, 
which is dry in summer; a water furrow or gutter. Mon. 
Angl. ii. 426. 

SICIUS. A sort of money current among the old English, 
of the value of 2d. Egbert in Dialogo de Ecclesiasticd Insti- 
tutione, 98. 

SICUT ALIAS, as at another time, or heretofore.) Ano- 
ther writ like the former. See Alias, Capias, Process, §c. 

SIDELINGS. Meers betwixt or on the sides of ridges of 
arable land. Mon. Angl. 





SIERRA LEONE, Settlement of. See Slaves. 
SI FECERIT TE SECURUM. A species of original 
ted 





writ, so called from the words of the writ, which dire 
the sheriff to cause the defendant to appear in court, without 
any option given him, provided the plaintiff gave the sheriff 
security effectually to prosecute his claim, See Original. 

SIGLA, from the Sax. segel.] A sail, mentioned in the 
laws of King Etheldred, c. 24. 

SIGNAL STATIONS. See 53 Geo. 3. c. 128. to enable 
his majesty to acquire ground necessary for signal and tele- 
graph ‘stations ; by which the Admiralty were empowered 
rom time to time to procure and take land, &e. for the pur- 
pose of such stations, and of making and maintaining an 
uninterrupted communication between the respective signals 
or telegraphs thereon, and of preventing and removing any 
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obstructions by buildings, trees, or otherwise, with all wa 
necessary up to and from the same. 

SIGNATURES. Writings presented to the barons of the 
Exchequer in Scotland as the grounds of royal grants, whidy 
after being passed by the barons in some instances, have tie 
sign manual of his majesty ; in others, being authenticated ùy 
the cashet (privy seal), become the warrants of grants une 
one or other of the seals, according to the nature of the sub- 
ject, or the object in view. Bell's Scotch Law Dict. 

SIGNET, tr] One of the king’s seals in England, 
in sealing his private letters, and all such grants as pass © 
majesty’s hand by bill signed; which salt always in th 
custody of the king’s secretaries, and there are four clerks 0 
the Signet Office attending them, 2Jnst.556. The law takes 
notice of the sign-manual and privy signet. See Grant of 
King, Privy Seal. ~ 
By 57 Geo. 3. c. 63. the offices of the clerks of the sig 
and privy seal shall be executed in person under the reguli 
tion of the Treasury; and persons holding such offices, 
be incapable of sitting in parliament as members of the 
of Commons. 

Sioxer, in Scotland, is the seal by which the king's lette! 
or writs, for the purpose of private justice, are now aut 
ticated, 

Clerks to the signet or writers to the signet, in Scotia 
are nearly the same as attornies in England, They 
anciently clerks in the office of the secretary of sate bs 
writs passing the king's signet were prepared. Wher 
consequence of the ch: of the ancient forms of judi 
procedure, the signet was applied to writs, summonses 
process in private causes, the new writs which became 
site were prepared by the writers to the signet, who À 
also the privilege of acting as agents or attornies in © 
before the court of session. The society is now under 
keeper of his majesty’s signet, who acts by his de 
Persons who are qualified to be writers to AF signet 
be articled for five years, and other regulations are 2007 
for securing the respectability of the members of this socit 

SIGNIFICAVIT. A writ issuing out of the Chan 
upon certificate given by the ordinary of a man’s staf 
excommunicate by the 8] of forty days, for the layi 
up in prison till he submit himself to the authority 9 
church. And it is so called, because significavit 18 
emphatical word in the writ. Reg. Orig. ‘There i8 
another writ of this name in the register, 
justices of the bench, commanding them to stay any 5° 
pending between such and such parties, by reason ° 
excommunication alleged against the plaintiff, &¢: 
Orig. 7. And in Fitzherbert we find writs of sign 
other cases; as significavit pro corporis deliberationt, 4 
F. N. B. 62, 66. The common writ of significavit | 
same with the writ excommunicato capiendo. See that 

SIGN-MANUAL. The subscription of the ki 
top of grants or letters-patent, which first pass by 
See further, Forgery, Grant of the King, di 

SIGNUM. cross prefixed as a sign of assent a0" ¢ 
ana to a charter or deed, used by the Saxons 
Seals. 

SIGNS. The citizens of London are to hang out 
their houses for the better finding out their respectivi 
lings, &e. Chart. King Charles 1. See Londons 

SILENTARIUS. One of the privy council} 










































tium was formerly taken for conventus privatus. 
anno 1171. 

According to Littleton, it is an usher, 
and silence kept in court. Litt. h 

SILK. In 1697 an act of parliament was passed P 
the importation of all French and other European 4 
which in 1701 was extended to those of India 260 
This prohibition was continued down to the year as 
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it was taken off, and foreign silks were allowed to be im- 
. Ported on the payment of an ad valorem duty of 30 per cent, 
py the 3 & 4 Im, 4. e. 52. silk goods, the manufacture of 
arope, are not to be imported except into the port of Lon- 
n; or into the port of Dublin, direct from Bourd eaux, or the 
Bott of Dover, direct from Calais; and not in any vessel 
der 70 tons’ burden, except by licence from the commis- 
loners of customs to vessels belonging to Dover, to import 
manufactures direct from Calais, though such vessels 
May not exceed 60 tons burden. 
further, Mulicious Injuries, 
5 Acts, Servants. 

gx Turower, and Turowstun, The trade or mystery 
Aeros? Who wind, twist, and spin or throw silk, thereby 
niet for use. They are incorporated by statute, and 
Dery On is made of silk-winders and doublers, who are mem- 

Of the same trade, 13 & 14 Car. 2. c. 15, None shall 
cise the silk-throwers’ trade but such as have served 
ad Years’ apprenticeship to it, on pain of forfeiting 40s. a 

th. Ibid.  Silk-winders, &c, embezzling or detaining 

delivered by silk-throwers, shall pay such damage as a 

ce shall order, or not doing it shall be whipt and set in 

aice83 and the receivers are to be committed to prison 

2 Cjstice of peace till satisfaction is made the party injured. 

Werner % 6; 8&9 Wm. 3c 36, See Manufactures, 

MAVACEEDUA, Wood under twenty years! growth oF 
Wood, 45 Ed. 3, c. 3. See Tithes, 
SIM ER-COINAGE, See Coin, Money. 

NEL, or SIMINELL, siminellus, vel simnellus.], Is 
in Lepa in the assize of bread, and is still in use, especially 
White ty The English simnel is panis purior, or the purest 
ey, "ead. 51 Hen, 8. st. 1; Ord. pro pistor’ incerti temp. 
















2; Manufactures, Naviga- 


























itis Said to come from the Lat, simila, which signifies the 
Trig LB of the flour; panis similagencus, simnell-bread. 
thal cntioned in stat. assisa panis, bread made into a simnell 

eigh two shillings less than wastell-bread. Cowell, 



















SIMONY, 

Sı A 

nants venditio rei saeræ.] An unlawful contract for the 

emblan è ope toa benefice. So called from the re- 

tol ats said to bear to the sin of Simon Magus. Though 

this offart’ing of holy orders seems to approach nearer to 
nee, See Parson, IT. 


Tops: 
OF Simony generally : what shall be deemed Simony ; 
and the Penalty on this Offence. 


* Of Bonds of Resignation ; and of the interference of the 
Court of Chancery in respect of such bonds. Sec also 
tit. Resignation. 
i 

Srroxy. ig de 


ae 


ahnas defined to be studiosa voluntas emendi vel 
Kiiwia spirituate aut spirituali annexum opere sub- 
© venditio rei sacra. -And some authors mention 
A Sigal triplex ; as per munus à manu, i, e. by 
à lias, Money is paid down for a benefice; per 

vd, by favour and flattery; per munus ab ob- 
bY a sordid subjection to the patron, or doing 
«To which has been added, the making of 

taking any notice of expecting a church 





een 
lef ts, Without 
i lee, 
Gropa anth, 
ulan, anes tell us of a person who took off the cap of 
Yme, Tate archbishop of Mise and shaking it, told the 
Ct Simo OSUlanus qui est sub istd cappd (et non de alio 
$ moniacus, Se, 


Mtas # defined by Blackstone to be the corrupt presen- 
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tation of any one to an ecclesiastical benefice for money, 
gift, or reward [or benefit.) Tt was, by the canon law, a very 
grievous crime ; and is so much the more odious, because, as 
Coke observes, it is ever accompanied with perjury, for the 
presentee is sworn to have committed no simony. 3 Inst. 
156, 176. However, it was not an offence punishable in a 
criminal way at the common law, it being thought sufficient 
to leave the clerk to ecclesiastical censures. But as these did 
not affect the simoniacal patron, nor were efficacious enough 
to repel the notorious practice of the thing, divers acts of 
parliament have been made to restrain it by means of civil 
forfeitures; which the modern prevailing usage, with regard 
to spiritual preferments, calls aloud to put in execution, 2 
Comm. c. 18. 

Simony is generally said to be the buying or selling holy 
orders, or some ecclesiastical benefice. An ecclesiastical be- 
nefice, in the larger sense of it in which it is here used, 
comprehends not only parochial benefices, but all ecclesiastical 
dignities and promotions. As by this offence worthy and 
learned men are kept out of the church, and a door is, to the 
great scandal of religion and prejudice of morality, opened to 
persons by no means qualified to discharge the duties of the 
sacred function, it is of the utmost consequence to society 
that it be prevented. With a view to this, canons were an- 
ciently made, by which a very strict oath was enjoined; and 
it was punished with deprivation or disability, as the case 
required. 

Simony is mentioned as a thing so detestable in the eye of 
the common law, that a plaintiff in guare impedit could not, 
before the statute of West. 2. recover damages for the loss of 
his presentation, it being considered as a thing of no value; 
nor could a guardian in soccage present to an advowson in the 
right of his heir, because, as he could take nothing for it, he 
could not bring it to account, 1 Inst. 17b; 89 a. 

In Cro, Ch. 353. it is said that this has, by the law of God 
and of the land, been always accounted a great offence. In 
Hob. 167. it is laid down, that a bond on a simoniacal contract 
is against law, because ex turpi causd, and contra bonos mores ; 
nay, that it is void as an usurious bond, which, if paid by an 
executor, is a devastavit. The same is held in Cro. Car. 425, 
In Carth. 252. such bonds are said to be void as being against 
law, although they are not so declared by the statute. But, 
as has been already remarked, since neither the consideration 
of the heinousness of the offence, nor the provision made 
against it by the canon or common law, was sufficient to put 
a ay to this mischief, it was at length restrained by the sta- 
tute law, 

By the 31 Eliz. c. 6. it is, for avoiding of simony, enacted, 
that if any patron for any corrupt consideration, by gift or 
promise, directly or indirectly, shall present or collate any 
person to an ecclesiastical benefice or dignity ; such presen- 
tation shall be void, and the presentee be rendered incapable 
of ever enjoying the same benefice: and the crown shall 
present to it for that turn only. The words of the statute 
are, “ that ifany person or persons, bodies politic or corporate, 
shall, for any sum of money, reward, gift, profit, or benefit, 
or by reason of any promise, agreement, grant bond, or 
covenant, of or for any sum of money, reward, gift, profit, or 
benefit, present or collate any person to any benefice, &e. 
every such presentation, collation, &e. shall be utterly void, 
and it shall be lawful for the queen, her heirs and successors, 
to present, &c, unto such benefice, &c.; and that every person or 
persons, bodies politic or corporate, that shall 
any such sum of money, &e, or take or make an 
mise, &e. shall forfeit the double value of one year's profit of 
every such benefice, &c. and the person so corruptly taking, 
&e, such benefice, Xe. shall be adjudged a disabled person in 
law to enjoy the same.” § 5 

Tf any person shall, for any sum of money, reward, &e. 
admit, institute, instal, induct, invest, or place any person in 
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or to any benefice, &c, every such person shall forfeit the 
double value of one year’s profit of every such benefice, and 
the same shall be void; and the patron collate thereto as if 
the party admitted were dead.” § 6. 

But if the presentee dies, without being convicted of such 
simony in his life-time, by the 1 W. § M. st. 1. c. 16. the 
simoniacal contract shall not prejudice any other innocent 
patron on pretence of lapse to the crown or otherwise. 

‘Also by the 12 dna. st. 2. c. 12. if any person for money 
or profit shall procure, in his own name, or the name of 
any other, the next presentation to any living ecclesiastical, 
and shall be presented thereupon, this is declared to be a 
simoniacal contract; and the party is subjected to all the 
ecclesiastical penalties of simony, is disabled from holding the 
benefice, and the presentation devolves to the crown. Be- 
fore this statute, it was doubted whether it was simony for a 
clerk to purchase the next turn in a living for himself. 

Upon these statutes many questions have arisen with regard 
to hee is and what is not simony. And, among others, these 
points seem to be clearly settled : 

1. That to purchase a presentation, the living being actually 
vacant, is open and notorious simony; this being expressly 
in the face of the statute. Cro, Eliz. 788; Moor, 914, 
Lord Hardwick was of opinion, that the sale of an advowson, 
during a vacancy, is not within the statute of simony, as the 
sale of the next presentation is ; but it is void by the common 
law. Ambl. 268. See 2 Comm. 22, in n. 

2. For a clerk to bargain for the next presentation, the 
incumbent being sick and about to die, was held to be simony, 
even before the statute of Queen Anne. Hob. 165, And 
now, by that statute, to purchase, either in his own name or 
another's, the next presentation, and to be thereupon pre- 
sented at any future time to the living, is direct and palpable 
simony. 

‘An agreement entered into by a clergyman by which he 
is restrained during his incumbency from asserting a claim to 
tithes by due course of law, as furnishing evidence against 
his successors, if it is the consideration of his being appointed 
or presented, is simoniacal. 7 East, 600. 

2, For a father to purchase such a presentation in order to 
provide for his son, is not simony; for the son is not con- 
cerned in the bargain, and the father is by nature bound to 
make a provision for him. .. Cro. Eliz. 686; Moor, 916. But 
where a father, the church being void, contracts with the 
grantee of the void turn to permit the grantor to present his 
son, and it is done, this is a simoniacal promotion, Cro. Jac. 
533. So if a father, in consideration of a clerk's marrying 
his daughter, doth covenant with the father of the clerk, to 
procure for him a presentation to a certain church when it 
shall become void, and he is afterwards thereto presented, it 
is a simoniacal promotion. Cro. Car. 425. 

By § 8. of the 31 Eliz. c. 6. if fee also corruptly re- 
sign or exchange their benefices, both the giver oi taker 
shall forfeit double the value of the money, or other corrupt 
consideration. Under this clause it has-been held, that any 
resignation or exchange for money is corrupt, however ap- 
pray fair the transaction: as where a father, wishing that 

is son in orders should be employed in the duties of his 
profession, agreed to secure by bond the payment of an 
annuity exactly equal to the annual produce of a benefice, in 
consideration of the incumbent's resigning in favour of his 
son. The annuity being afterwards in arrear, the bond was 
put in snit, and the defendant pleaded the simoniacal resigna- 
tion in bar. The court, though they declared that it was an 
unconscientious defence, yet as the resignation had been made 
for money, determined that it was corrupt and simoniacal, 
and in consequence that the bond was void. Young v. Jones, 
E. T. 1782, cited 4 Comm. c. 4. p. 62, n. 

4, If a simoniacal contract be made with the patron, the 
clerk not being privy thereto, the presentation for that turn 
shall indeed devolve to the crown as a punishment of the 
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guilty patron; but the clerk, who is innocent, does 
incur any disability or forfeiture. 3 Inst. 154; Cro. Jae. 
5. Bonds given to pay money to charitable uses, on 
ceiving a presentation to a living, are not simoniacal, 
vided the patron or his relations be not benefited thereby i 
for this is no corrupt consideration, moving to the pati 
Noy, 142; Stra. 534. t 

The following determinations will further elucidate this p 
of the subject. : 
It was agreed by all the justices, Trin. 8 Jac. that if 
patron present any person to a benefice with cure, for mi 
that such presentation, &c, is simoniacal, though the P 
sentee were not privy to it. 12 Rep. 74. Simony may? 
by compact between strangers, without the privity of thei 
cumbent or patron. 1 Cro. 331; Hob. 165; Noy, 225 3 
153. 

‘A donative is not within the words of the statute; yet, 
a corrupt presentation thereto is within the mischief intende 
to be thereby remedied, it is within the meaning of it. CP 
Car. 331. For the same reason the corrupt ponc 
or obtaining of a curacy, has been held to be simony. Ca 
485. 

This offence is more frequently committed when a cht 
is void; but it may be committed when itis full. If a 
tract be, when achureh is full, to give a sum of money ™ 
a presentation to it, when it shall become void, this 
simoniacal contract. 1 Brownl. 7. So the buying 
church is full, with intent to present a certain person, “i 
the presenting that person when the living becomes VON) g 
simony. Lane, 102; Noy, 25. So the purcha: of the 
avoidance of a church when the incumbent is sick oF 
dying, with intent to present a certain person, an 
senting him, is simony. Winch. 63; Noy, 25; Hughes 
But Aid purchase of an advowson in fee, when the m 
bent was on his death-bed, without any privity of the 
afterwards presented, has been held not to be simoni 
and not to vacate the next presentation, 2 Black. Reps 

Where a contract was made for the sale of the next, 
sentation to a living, the incumbent being at the time 
with a mortal disease and at the point of death, within the Kt 
ledge of the parties, this was held simoniacal and voi 
the 31 Eliz. c. 6. although the purchaser had no intent 
presenting any particular individual: and a clerk having ly 
presented by the purchaser, it was held that the pi 
was void, although the clerk was not privy to the © 
contract. Fox v Chester, (Bp.), in Error, 4 D § Re 
B. § C. 635. But these decisions were reversed in 
Proc. where it was determined that this was not simoMYs g 
a pilpa the bishop to reject the clerk. 1 Dom, #10 

jingh. 1. 

rif all these authorities it appears, that althou 
lawful, except in the cases excepted, to purchase 
avoidance, when a church is fall, there is great 
being guilty, at least in foro conscientice, of this offend 
is fit it should be so, else men would be for ever p! 
for their sons and friends; and the almost necessary 
quence of such a traffic in livings would be the fili 
church with very improper persons. 4 New Abr. #69 

It is equally simony where the presentation is by #2, 
usurping the right to present, as if it had been by M8 
having a good right. 3 Jnst. 153. So if a present 
by one usurping the right of patronage, and pending Af 
impedit for removing his clerk, who is after remo” oj 
living is sold; this is simony, for the church was DX 
ri that clerk. ae by this means the statute wi 
eluded, før it would only be getting an usurper "y 
while the living was oad andi ti rolling it, 9 Ler 
2 Vent. 32. A corrupt contract with the wife of the 










































is simoniacal, although the patron is not privy toi, 
Rep. 255; Cro. Jac. 385. Tf a clerk contracts to svig í 
for being presented to a church, and is after presente’ © 













SIMONY, II. 


issimony. Lane, 103. In this case the clerk is an unfit 
‘on, for having at that time been capable of intending to 
2 a living corruptly, It also implies some defect in him; 
it the presumption is, that persons well qualified will alwa 
Preferred, and have therefore no need to purchase. This 
Cora may be by a corrupt contract between strangers, even 
thera neither the patron nor incumbent is privy to it; for if 
ae be a corrupt contract, it matters not hy whom it is 
e. But in this case the presentec is not simoniacus, and 
39; Simoniacè promotus, 
3 Lane, 73.103. 













Cro. Car, 381; Sid, 329; 3 Lev. 
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the 
for 


et $923. 


of hig action by the incumbent for the use and occupation 
Monino lebe, the defendant cannot give in evidence the si- 
may pe 4 presentation of the plaintiff. 5 7. R. 4. But it 
tithes, e given in evidence by a defendant who is sued for the 
‘A, fob. 168, See Residlenci 

year Pt*ishioner who has compounded with the parson one 
ange’ His tithes, and has not determined the composition, 

Set up as a defence to an action for the next year's 


“omposition, 







that the parson is simoniac. 6 Taunton, 333, 


seal bond of resignation is a bond given by the person in- 
the s, be presented to a benefice, with condition to resign 
pecil e? and is special or general. The condition of a 
ne is to resign the benefice in favour of some certain 

as a son, kinsman, or friend of the patron, when he 
capable of taking the same. By a general bond, the 
‘Abe Aion to resign on the request of the patron, 
‘70, 

bond with condition to resign within three months after 
n tested, to the intent that the patron might present 
When he should be capable, was held good ; and the 
Was affirmed in the Exchequer Chamber; for that 

» without any colour of simony, bind himself for 
pensons, as if he takes a second benefice, or if he be 
dent, or that the patron may present his son, to 
ut if the condition had been to let the patron 
‘ase of the glebe or tithes, or to pay a sum of 
m t had been simoniacal. Cro. Jac. 248, Jones v. 
in thie foctrine Taid down in Jones and Lawrence, which was 
Í Case of a special bond, was, not many years after, ex- 
hat of a general bond, and the judgment in this 
also affirmed in the Exchequer Chamber. Cro. Car, 
of elon v. Wood. In which case it was held that 
vine ignation, in case of non-residence or taking any 
Considep, Mg, are not simoniacal; there being no corrupt 
ie, on herein, but such only as is for the good of the 


























mi: 

seg hore of those two cases having been repeatedly 

that es » It was at length considered as a point settled, 

have qy@eneral bond of resignation was good, and the court 

Str, ggr "fused to let the validity of it be called in question. 
| Bien wha cele V. Countess of Carlisle. 

both en it seemed to be settled, that such bonds were 

in law and equity, a question arose, whether the 

‘aid d to accept a resignation on such a bond? 

to be in the power of the ordinary to discourage the 

bonds, for he might refuse to accept a resigna- 

Y constraint of one of them, Wats. Com. Inc. 24. 
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The bishop refused to accept a resignation on such a bond, 
and ordered the incumbent to continue to serve the cure, 
declaring that he would never countenance such unjust prac- 
tices. 2 Chan. Rep. 398. An ordinary is not obliged to 
accept a resignation on such a bond, unless there be just 
cause to turn the incumbent out of the benefice. Chane. 
Pree, 512. 

A grant was to a clerk of the two first of three livings 
which should fall, provided he was capable when they did 
fall of holding them. In order to make himself capable of 
taking one of these benefices, Griffith, the clerk, tendered a 
resignation of another benefice to the ordinary, but he re- 
fused to accept it. One of the questions made in this case 
was, whether the ordinary was obliged to accept this resig- 
nation? It was insisted on one side, that no case could be 
adduced to show that the ordinary can arbitrarily refuse to 
accept a resignation of a benefice. On the other side, this 
objection was answered, with saying, that the plainest points, 
having scarce ever been called in question, are supported b 
the fewest authorities. No decree was made as to this 
point; but Lord Hardwicke intimated it once or twice so 
strongly to be his opinion, that the ordinary ought to have 
accepted the resignation, that he did afterwards accept it, 
‘This was not, indeed, in the case of a resignation bond; but 
it was perhaps a stronger case. Rockingham (Marg.) v 
Grifith, Pasch. 27 Geo. 2. And see more fully title Resigna~ 
tion. 

Whatever doubt was entertained as to the ordinary’s be- 
ing obliged to accept a resignation on such a bond, two 
points were determined; that the patron could not present 
again till he had accepted it; and that, whether he did or 
not, the obligor was liable to the penalty of the bond, if he 
undertook, as is usually done, fr the acceptance of the 
ordinary. If a presentation be made before the bishop ac- 
cepts the resignation of the last incumbent, it is void. Noy, 
147; Cro. Jac. 198. Tf the obligor binds himself to resign a 
benefice, it is upon him to procure the ordinary’s acceptance 
of his resignation, Lutm. 693. 

To an action upon a bond, with condition so to resign on 
request that the patron may present again, it was pleaded, 
that the ordinary would not accept the defendant's resig« 
nation. On a demurrer, this plea was held bad; and per 
Cur’, it should have been averred that the ntl accepted 
the resignation ; for his acceptance being (as is laid down, 
Cro. Jac. 198.) necessary to complete the resignation, it was 
the duty of the obligor, who undertook to resign, to procure 
this. So if one undertakes to infeoff another, he under- 
takes to make livery as incident thereto. The bishop, as to 
the obligee, is a stranger; and if an obligor undertakes for 
the act of a stranger, he is at his peril (as is held, 1 Saund. 
215) to procure it, MS. Reports, Hil. 28 Geo, 2. Hescott v, 
Gray. 

At last, in the great case of The Bishop of London v. 
Ffytche, it was determined by the House of Lords, that a 
general bond of resignation was simoniacal and illegal. See 
1 East, 487; 2 Bro. P. Ca. 211, The circumstances of that 
case were briefly these: Mr. F. the patron, presented Mr, 
Eyre, his clerk, to the bishop of London for institution, 
The bishop refused to admit the presentation, because Mr, 
Eyre had given a general bond of resignation. Upon this 
Mr. Ffytche brought a quare impedit against the bishop; to 
which the bishop pleaded that the presentation was simoniacal 
and void, by reason of the bond of resignation; and to this 
plea Mr. Ffytche demurred. From a series of judicial 
decisions, (many of them noticed above,) the Court of Com- 
mon Pleas thought themselves bound to determine in his 
favour; and that judgment was affirmed by the Court of 
King’s Bench. But these judgments were afterwards re- 
versed by the House of Lords, The principal question was 
this, viz. whether such a bond was a reward, gift, profit, or 
benefit to the patron, under 31 Æliz, c.6. If it were 80, the 
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statute had declared the presentation to be simoniacal and 
void. Such a bond is so manifestly intended by the parties to 
be a benefit to the patron, that it seems surprising that it 
should have been ever argued and decided, that it was not a 
benefit within the meaning of the statute. Yet many learned 
men have expressed themselves dissatisfied with this deter- 
mination of the lords, and are of opinion that their judgment 
would be different if the question were brought before them 
a second time. But it is generally understood that the lords, 
from a regard to their dignity, and to preserve a consistency 
in their judgments, will never permit a question, which they 
have once decided, to be again debated in their House. See 
2 Comm. c. 18. p. 280, n.; and Bro, P. C. 8vo ed. title 
Clergy, ca. 3. where it appears that six judges delivered their 
opinions in favour of the bond, and only two against it. The 
decision of the House was made by a division of nineteen to 
eighteen. 

In a subsequent case it was determined, that a bond given 
by an incumbent to the patron on presentation, to reside on 
the living, or to resign if he did not return to it after notice, 
and also not to commit waste, &c. on the parsonage-house, 
was good. 4 T. R. 78. And where a bond was given to 
resign a rectory when the patron's son came of age, and before 
that time to reside and keep the chancel and rectory-house in 
repair; it was decided by the Court of King’s Bench in 
favour of the bond, without argument. 4 T. R. 359. 

But it was afterwards decided by the House of Lords, that 
there was no distinction between a bond conditioned for re- 
signing generally on the request of the patron, and a bond 

- conditioned to resign in favour of a particular relation of the 
patron; and a bond for resigning in favour of one of two 
brothers of the patron was held simoniacal and void, Fletcher 
v. Lord Sondes, 3 Bing. 501; 1 Bligh. (new series) 144. 

In consequence of this decision, two statutes were passed, 
the one retrospective and the other prospective, rendering 
such bonds valid to a certain extent and under certain regu- 
lations, 

By the 7 & 8 Geo. 4. c. 25. § 1. it was enacted, that no 
presentation to any spiritual office, made before the 9th April, 
1827, shall be void on account of any engagement to resign 
when another person, or one of two persons, specially named, 
shall become qualified to take the same. And persons having 
made any such rogogement, shall not be subject to any penalty 
on account thereof. 

§ 2. declares all such engagements entered into before 9th 
April, 1827, valid and effectual in law. 

§ 3. Provided, that nothing in the act contained shall extend 
to the case of any engagement which shall not have been 
entered into really and bond fide to the intent aforesaid, and 
no other: provided also, that nothing therein contained shall 
be deemed compulsory upon the ordinary to accept the resig- 
nation. 

§ 4. Provided, that if the person, &c. so specially named be 
not presented to such spiritual office within six months, the 
resignation shall be void. 

By the 9 Geo. 4. c. 94. § 1. every engagement bond fide 
made, after the passing of the act, for the resignation of any 
spiritual office, being a benefice with cure of souls, dignity, 
prebend, or living ecclesiastical, to the intent, that any one 
person whosoever, or one of two persons to be specially 
named and described therein, being such persons as are therein- 
after mentioned, shall be presented, collated, nominated, or 
appointed to such spiritual office, or that the same shall be 
bestowed upon him, shall be valid in law, and the per- 
formance of the same may also be enforced in equity : pro- 
vided, that such engagement shall be so entered into before 
the presentation, &c. of the party so entering into the same. 

§ 2. Provided, that where two persons shall be so specially 
named and described in such engagement, each of them shall 
be, either by blood or marriage, an uncle, son, grandson, bro- 
ther, nephew, or grand nephew of the patron or of one of the 


patrons of such spiritual office, not being merely a trustee 
trustees of the patronage of the same, or of the person or 0 
of the persons for whom the patron or patrons shall be 
trustee or trustees, or of the person or one of the persons b 
whose direction such presentation, collation, gift, or bestowing 
shall be intended to be made, or of any married woman whose 
husband in her right shall be the patron or one of the patrons 
of such spiritual office, or of any other person in whose 1 
such presentation, &c. shall be intended to be made, 
§ 8. No presentation to any spiritual office shall be void by 
reason of such agreement to resign. And persons making” 
such agreement not to be liable to penalty, but such presenta- 
tions to be valid. 

Provided (§ 4.) that the act shall not extend to any engage 
ments, unless the deed be deposited within two months wit 
the registrar of the diocese or peculiar jurisdiction where 
the benefice is situated: and the deed shall be open to inspe? 
tion; and a certified copy be admitted to evidence. 

§ 5. Every resignation shall state the engagement, and 
of person for whom made, and shall be void, unless the pe? 
be presented within six months: provided (§ 6.) that noth 
therein shall extend to presentations made by the king, oF > 
any archbishop, bishop, or other ecclesiastical person, OF 
any other ly politic or corporate, whether aggre; 
sole, or by any other persons, in right of any office or 
or by any company, or any feoffees or trustees for charita) = 
or other public purposes; or by any other person or pers 
not entitled to the patronage of such spiritual office as pt 
property. 

Ifa ond of resignation, which ought only to be made 
of to keep the incumbent to residence or geod behaviour, i 









made an improper use of, the Court of Chancery will 
se, Chan. ee 513; 2 Chan. Rep. 399, A perpe 
injunction was granted against such a bond, because it 
peared, on hearing the cause, that the patron had m: 
of it to prevent the incumbent from demanding his tithes 
Vern. 411. 
An injunction has been granted where an ill use has P 
made of the bond, i, e. by taking an annuity from the 
cumbent for the use of the nephew, for whom the living 
intended. Str. 534. ob 
A bill being brought to be relieved against a judgment 
tained on a bond to resign upon request, it appeared to yy 
been offered to the incumbent, that if he would give 7 
he should x not be sued upon it. Satisfaction was orde ‘ 
entered u] the judgment, and a perpetual injuh 
ee a Aanand FRERE a penalty 
200l., a much less sum, was indeed decreed ; but no “4, 
was to be brought on it without leave of the court, 
the lord keeper said, he did not know that such bo! 
used before the statute; that they had been since A45 
ony to preserve the benefice for the patron himself, 0f. 
child or friend of his, or to prevent non-residence or 
course of life in an incumbent; and that though a bongi 
to resign generally, he would not allow it to be put in 
unless some such reason was shown for requiring 7%, 
tion, because a door would be thereby opened for ® 
Eq. Cases Abr. 86. 

‘On a bill to be relieved against a judgment on 
ond, the defendant proved misbehaviour, aod ame 
reason dismissed. Eq. Cases Abr. 228. So a bond (0%, 
on request shall not be made use of to turn out the ni 
bent, unless there be non-residence or gross misbeliay 
and if any other use be made of it, the court will 8 
injunction. Chan. Prec. 513. n 

SIMPLE-CONTRACT, Desr ny. Debts bY Gp 
contract are such, where the contract upon which the no 
tion arises, is neither ascertained by matter of record ay 
by deed or special instrument, but by mere oral evic® 
most simple of any; or by notes unsealed, which arè # 
of a more easy proof, and (therefore only) better than 




















































SIN 


ise. 2 Comm. c. 30, p. 466. 

s Real Estate. 
Surre Drstixatioy, the settlement by the proprietor of 
An estate in Scotland, by which he substitutes the persons who 
Are to succeed one to another otch Dict. 

Sorre Larceny. See Larceny. 

mere Warranpice, an obligation to warrant or secure 

Dia all subsequent or future deeds of the grantor. Scotch 










See Assumpsit, Fraud, 


SIMPLEX, Simple, or single ; as charta simplex is a deed- 
| or single deed. 
iMrrex Benzricrum. A minor dignity in a cathedral or 
te church, or any other ecclesiastical benefice opposed 
à cure of souls; and which, therefore, is consistent with any 
Srhial cure, without coming under the name of pluralities. 
any MPEEX Jusricianivs. This style was anciently used for 
5 Y Duisne judge that was not chief in any court: and there is 
Srm of a writ in the Register beginning thus:—I, John 
we a simple fudge of the Court of Common Pleas, &e. 
MUL CUM, together with.] Words used in indictments, 
clarations of trespass against several persons, where 
ve of them are known, and others not known: as, the 
nie declares against A. B. the defendant, together with 
Rite E. F, and divers others unknown, for that they com- 
Such a trespass, &c. 2 Lil. Abr, 469. If a writ is 
teealy against two or more persons, the plaintiff may 
ee 


against one of them, with a simul cum; but if a man 
inn * Original writ against one only, and declares with a 
Join tm he abates his own writ. Comber. 260, See Action, 
IN, in Action, 
E ASSENSU CAPITULI. A writ where a bisho y 
holga Ptebendary, or master of an hospital, aliened the lands 
“nin right of his bishopric, deanery, house, &c, without 
Micoa at of the chapter, or fraternity; in which case his 
bisho, Sor should have this writ. F. Ñ. B. 195. And if a 
leased O° prebendary was disseised, and afterwards he re- 
nigh, pO the disseisor, this was an alienation, upon which 
“Ceaso, brought a writ de sine assensu capituli: but the suc- 
Doty ight enter upon the disseisor, if he did not die seised, 
e tinding the release of his predecessor; for, by the 
m no more passed than he might rightfully release, A 
Bevera] might have had this writ of lands upon demises of 
Thig PCecessors, &e. New Nat. Br. 432, 
SI pit is now abolished, 
Under p URE. Is where a rector of a parish hath a vicar 
ist endowed and charged with the cure; so that the 
rch, sot obliged either to duty or residence, And when 
is fallen down, and the parish becomes destitute of 
ers, it is said to be a sine cure, Wood's Inst. 153, 

































ent is given against 

n for’ : but when it is 

the defendant, it is said eat inde sine die, let him go 
SING Out day; that is, he is dismissed out of Court. 

© OF kN L OF MARRIAGE, | The value of the 

ria 


he e portion of the vassal’s wife, which is modi- 
© Years’ 


rent of the vassal’s free estate. Scotch Dict. 


plex obligatio.| A deed whereby the 
i his heirs, executors, and administra- 
sum of money to another at a day ap- 






A certain 

(yy ee Bond. 
INGLE COMBAT, trial by. See Duel, Wager of Battle, 

Bathe king, CSCHEAT. When all a man’s moveables fall 
a Dig, # casualty, because of his being declared rebel, 
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Bet law in 









SUCCESSOR, A purchaser is so termed in 
a contradistinction to the heir ofa landed pro- 
Neceasin o Succeeds to the whole heritage by regular title of 
Xt Universal representation: whereas the purchaser 
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acquires right solely by the singular title acquired by the dis- 
position of the former proprietor. 

SI NON OMNES. A writ on association of justices, by 
which, if all in commission cannot meet at the day assigned, 
it is allowed that two or more of them may finish the business, 
Reg. Orig. 202; F. N. B. 185. And after the writ of 
association, it is usual to make out a writ of si non omnes, 
directed to the first justices, and also to those who are as- 
sociated to them; which, reciting the purport of the two 
former commissions, commands the justices, that if all of 
them cannot conveniently be present, such a number of them 
may proceed, &c. F. Ñ, B. 111. See Assizes, &e. 

SINKING FUND, See National Debt. 

SIPESSOCNA. A franchise, liberty, or hundred. 
Hen. 1. cap. 6; Rot, Parl. 16 Hen. 2. Sithesoca. 

SI RECOGNOSCAT, A writ that, according to the old 
books, lay for a creditor against his debtor who had acknow- 
ledged before the sheriff in the county-court, that he owed his 
creditor such a sum received of him. Old Nat, Br. 68. 

SITHCUNDMAN, Sax.) Such a man as had the office 
to lead the men of a town or parish, Leg. Ince, cap. 56. 
Dugdale says, that in Warwickshire the hundreds were for- 
merly called sithesoca; and that sithsocundman and sithcund- 
man was the chief officer within such a division, i. e. the high 
constable of the hundred, Dugdale Antiq. Warn. 

SIX CLERKS IN CHANCERY, Officers in Chancery 
of ancient continuance; they are appointed by the Master of 
the Rolls and were heretofore spiritual persons, as appears by 
the 14 & 15 Hen. 8, which was made to enable them to marry, 
They receive and file all proceedings by bill and answer; and 
also issue some patents that pass the great seal, as patents for 
ambassadors, and some others. They likewise sign all office 
copies of pleadings made by the sworn clerks in order to be 
read in court, and also certificates; and attend upon the court 
in term, by two at a time, at Westminster, and there read the 
pleadings. 

‘The disposal of the offices of the six clerks in the Court of 
Chancery in Ireland, is regulated by the 55 Geo, 3, e, 114. 

See titles Chancellor, Chancery, Office. 

SIXHINDI. Servants of the same nature with rod-knights, 
viz. bound to attend their lord wherever he went; but they 
were accounted among the English Saxons as freemen, be- 
cause they had lands in fee subject only to such tenure. Leg. 
Ine, cap. 26. See Hindeni. 

SIZIL. Where pieces of money are cut out from the flat 
bars of silver, after being drawn through a mill into the re- 
spective sizes or dimensions of the money to be made; the 
residue is called by this name, and is melted down again, 
Lonnds's Essay upon Coin. p. 96. 

SKARKALLA, Seems to be an engine for catching of 
fish. 2 Inst. 38. 

SKERRIES (island or rock). Patent granted to William 
French, Esq. for a light-house there, confirmed the 3 Geo. 2. 
P 








Leg. 


» 36, 

SKINNERS. None shall retain any servant, journeyman, 
&e, to work in the trade of a skinner, unless he himself hath 
served seven years as an apprentice in the same trade, on pain 
to forfeit double the value of his ware wrought. 3 Jac, 1. e. 
9. See Leather. 

SKYVINAGE, or skevinage, 
27 Hen. 6. c. 2. i 

SLADES, Sax, sl@d.] A long narrow piece or slip of 
ground, Paroch, Antiq, 465. 

SLAINS, letters of, in Scotland.) Letters heretofore sub- 
scribed by the relation of a person slain, declaring that they 
had received an assignment or recompense, and concerning an 
application to the crown for a pardon to the murderer, See 
Act, 1474, c. T4; 1528, c. 7. 

SLANDER. The maliciously defaming of a man in his 
reputation, profession or livelihood, by words; as a libel is 


The precincts of Calais, 





SLAVES. 
by writing; which is actionable, &c. See Action, II. 1, 

‘bel. 

By the 58 Geo, 3. c. 30. in actions for slander in inferior 
courts there shall, in certain cases, be no more costs than 
damages; and such costs shall not be increased. 

SLAVES ann SLAVERY. Pure and proper slavery does 
not, nay cannot, subsist in England; such, that is, whereby 
an absolute and unlimited power is given to the master over 
the life and fortune of the slave. And, indeed, it is repugnant 
to reason, that such a state should subsist any where ; and the 
Jaw of England abhors, and will not endure, the existence of 
slavery within this nation: so that when an attempt was made 
to introduce it, by 1 Edw. 6. e. 3. which ordained, that all 
idle vagabonds should be made slaves and fed on bread and 
water, or small drink, and refuse meat, should wear a ring of 
iron round their necks, arms, or legs ; and should be compelled 
by beating, chaining, or otherwise, to perform the work assign- 
ed them, were it never so vile; the spirit of the nation could 
not brook this condition, even in the most abandoned rogues ; 
and therefore this statute was repealed in two years afterwards, 
by 3 & 4 Edw. 6. c. 16. And now it is laid down, that a 
slave or negro, the instant he lands in England, becomes a 
freeman; that is, the law will protect him in the enjoyment of 
his person and his property. Salk. 666. Yet, with regard 
to any right which the master may have lawfully acquired to 
the perpetual service of John or Thomas, this, says Blackstone, 
will remain exactly in the same state as before: [what that 
right is now, we shall presently see :] hence too it follows, that 
the infamous and unchristian practice of withholding baptism 
from negro servants, lest Toy doda hereby pis ise 
liberty, is totally without foundation, as well as without ex- 
cuse. The law of England acts upon general and extensive 
principles; it gives liberty, rightly understood, that is, pro- 
tection, to a Jew, a Turk, or a Heathen, as well as to those 
who profess the true religion of Christ; and it will not dis- 
solve a civil obligation between master and servant, on account 
of the alteration of faith in either of the parties; but the 
slave is entitled to the same protection in England before, as 
after, baptism ; and, whatever service the heathen negro owed 
of right to his American master, by general, not by local law, 
the same (whatever it be) is he bound to render when brought 
to England and made a Christian. See 1 Comm, c. 14. 

Liberty, by the English law, depends not on the complexion ; 
and what was said even in the time of Queen Elizabeth is now 
substantially true, that the air of England is too pure for a 
slave to breathe in, 2 Rushw. 468, 

In the celebrated case of James Somersett, it was decided, 
that a heathen negro, when brought to England, owes no ser- 
vice to an American, or any other master. James Somerset 
had been made a slave in Africa, and was sold there: from 
thence he was carried to Virginia, where he was bought, and 
brought by his master to England: here he ran away from 
his master, who seized him and carried him on board a ship, 
where he was confined in order to be sent to Jamaica to be 
sold as a slave. Whilst he was thus confined, a habeas corpus 
was granted, ordering the captain of the ship “ to bring ul 
the body of James Somersett, with the cause of his detainer.” 
The above-mentioned circumstances being stated on the return 
to the writ, after much discussion in the Court of King’s 
Bench, the court were unanimously of opinion, that the return 
‘was insufficient, and that Somersett ought to discharged, See 
Mr. Hargrave's argument for the negro. 11 St. Tr. 340; 
and Lofft’s Reports, 1. 

In consequence of this decision, if a ship laden with slaves 
was obliged to put into an English harbour, all the slaves on 
board might (and Mr. Christian says ought to) be set at 
liberty. Though there are acts of parliament which recog- 
nise and regulate the slavery of negroes (but now see post), 
yet it exists not in the contemplation of the common law ; 
and the reason they are not declared free before they reach 
an English harbour is only because their complaints’ cannot 


















SLAVES. 


sooner be heard and redressed by the process of an 
court of justice. 1 Comm. c. 14. p. 425, n. 
Before this determination in the case of Somersett, a CaS? 
had occurred in Chancery, in 1762, before Lord Chan 
Northington, on a disputed gift to a slave by his mistress 08 
her death-bed, which was unsuccessfully claimed by het 
administrators. ‘The lord chancellor, in dismissing the 
with costs, said that, “ as soon as a man sets foot on 
ground he is free.” Stanley v. Harvey. In the year 1748s 
in the case of Knight v. Wedderburn, the Scotch Judges ce 
termined, on consideration of the case of Somersett, “ 
dominion exercised over a m by the law of Jamaica cot 
not be exercised in Seotlan In the ease of Keane v. 
cott, 2 H. Blackst. 511. an infant slave in the West Ind 
had executed an indenture, by which he covenanted to 
B. for a certain term of years as his servant, B. came! 
England with the slave; and in an action against a person 
seducing the slave from B.'s service, the defendant was 7 
permitted to all that the contract with B, was vi 
the Court of C. P. held that the effects of such a 
might be the manumission of the slave, and con: 
that it was for his benefit. In Williams v. Brown, 3 
Pul. 69,a negro had agreed to serve as seaman du 
voyage to the West Indies and back. On his arriv 
Grenada he was claimed as a runaway slave, and del 
up to his master. Whereupon it was agreed between 
master, the negro, and the captain, that upon payment © 
sum of money by the captain to the master, the latter 
manumit the negro; he covenanting to serve the ¢ 
for three years, at certain and stipulated 
accordingly manumitted ; and having served the captain 
the homeward voyage, brought an action against him, 
recover wages for that voyage on a quantum meruits | 
court held that he was estopped by his covenant from 
ing more than the sum stipulated. And in that case it 
eed, “ that the plaintiff (the negro) being free w 
ngland, became again a slave on his arrival at 
from whence he had run away ; and, without the mam 
must have remained so.” ‘In the case of the slave, [jm 
before Lord Stowell, in the Admiralty Court, (Nov. 
is lordship cited the case of Williams and Brown, 
ciding the principle, that “ one having been a slave, 
ing to the place where he was so, returned to @ 
slavery.” His lordship also cited the case of Fo 
Cochrane; as tending, though perhaps not so dii 
the same conclusion. In that case many of the sl 
a British merchant, residing in East Florida, deserted 
his plantation, and were found on board a Britis! 
war, not lying in the East Florida waters, The mi 
claimed them, and was allowed to see them, and att 
to persuade them to return; but he was not 
use force. They refused to go, and he brou 
against the British commander for harbourin| 
was held not to be maintainable, even upon the 
that the laws of East Florida 
not expressly stated in the plai 




















































only a general right of operty i the slaves. 
of is lecision 59 ihat slavery is not a state 

the law of nations generally, or the law of Eng 

and that wherever it legally exists, it does so 

force of some local law. © Whenever, therefore, a sav 
from a place where slavery is recognized into a P! 
the English law, he ceases to be a slave; because Py 
law of slavery loses its force, and the English law 
itself suffers the relation, nor will, by the comitas Marg 
munitates, enforce any local law contrary to the law 
‘An English ship, (or a territory newly discovered 
glishmen,) are for this purpose the same as Engl 

the English law of freedom will apply equally in 

the right of every one there. 2B, & Cr. 448; 3 D- 





By a provision in the recent act for the abolition 
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Koes or apprenticed labourers brought into the United 

Kingdom from the West India colonies, become absolutel 

ee; and slavery no longer exists in any part of the British 
th nions, (see post,) except in the East Indies; where, by 
asao È 4 Wm. 4. c. 85, § 88. slavery is to be extinguished 

Soon as it See Hast India Com- 
bX. 

Y 30 Geo. 
© 54; 32 Geo. 3. c. 52; 33 Geo, 3. c. 73; 34 Geo. 3. c. 
3 35 Geo. 3, c. 90; 37 Geo. 3. c. 104, § c. 118; 38 Geo. 
“ 88. and 39 Geo. 3. c. 80, and subsequent acts; and 

g and amending a former statute of 29 Geo. 3. c. 
ja veral humane provisions were made to restrain the 
Sea practised in the African slave trade. Bounties 
slay ien to the masters and surgeons of ships delivering 

Bo Well at their destined port, &c. 
subj, Geo. 3. c. 52. the importation of slaves by British 
ayets in 














is practicable and safe. 










to foreign colonies, and the fitting out of foreign 
© 119 UPS in British ports, was prohibited. By 46 Geo, 3. 
SA 9. it was enacted that no ship should clear out from any 
S ee Great Britain to the coast of Africa, for taking negroes 
ard, unless such ship had been previously employed in 

a ican trade. 
4 agih an end was put to this detestable traffic by the 
the sla 3. st. 1, c, 36, which enacted, that from May 1, 1807, 
heag ave tade should be abolished ; and a penalty of 1002 per 
Al y% imposed in all cases of trading or purchasing slaves, 
Vessels concerned in the traffic became forfeited, and all 
Jeets Mees relating to such trade were declared void, Sub- 
into po Africa, &c. unlawfully carried away, and imported 
‘ny British colony as slaves, became forfeited to his ma- 
ia alo slaves taken as prizes of war, whose slavery was 
id to cease; and they might be enlisted to serve the king, 

x gg Mer measures being found necessary, by the 51 Geo. 3, 
ject 912° Penalty of felony was imposed on all British sub- 
engaged in the slave trade. Petty officers, servants, or 
“Wine on board ships engaged therein, and insurers under- 
Ory aq eM) Were made guilty of misdemeanors. Govern- 
t0 cay, commanders-in-ehief of the colonies are authorized 
fe, ttl forfeited vessels, &e. to be seized. By 53 Geo, 
8 migi forfeitures under 46 Geo. 3. c. 52; 47 Geo. 3. c. 
‘the gAfiit be prosecuted at any time within three years after 
erga c° Committed. By 54 Geo, 8. c. 59. vessels con- 
A for breach of laws relating to the slave trade were 

into, the privilege of prize ships, and to be registered 
mpl: By 55 Geo. 3. c. 172, provision was made for 
yer of captured slaves during the period of adjudica- 


Aad Geo. 3, c, 59. regulations were made as to im- 





















Ves into certain British possessions in South Ame- 
nd misd, the Bahamas, &e. By 58 Geo. 3. c. 98. felonies 
seas anors under 51 Geo, 3, c. 23, committed on the 
ig) ught be tried under commissions issued under the 
By tho’ &: 54. for the trial of other offences at sea. 
cattle 59 G 
ishin; 
ty’s 
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serving on board such ships were 
and punishable with not exceeding 


By § 11. seamen, &e. 
guilty of a misdemeanor, 
two years’ imprisonment. 

By this act various bounties were granted upon the seizure 
of slaves by the British ships of war, stationed off the coast 
of Africa, for suppressing the slave trade; which bounties 


| are reduced by the 11 Geo, 4. & 1 Wm, 4. o. 55. 


3. c. 33. (continued and amended by 31 Geo. | 





Fiw IPS, as captain, master, mate, surgeon, or su- 
“re declared guilty of felony, and punishable 
en Years 








transportation, 


It was not however until the year 1833, nearly thirty 
years after the slave trade itself was put an end to, that the 
friends of emancipation succeeded in carrying an act of par- 
liament, abolishing slavery throughout the British colonies; 
and although this great measure has been obtained at the 
expense of twenty millions, the nation has most cheerfully 
submitted to a sacrifice which has removed so foul a blot 
from the page of its history. 

The following is a sketch of some of the principal pro- 
visions of this important statute :— 

By § 1. all persons who on the Ist August, 1834, shall 
have been registered as slaves, and shall appear on the re» 
pstry to be six years! old, or upwards, hall om, tae day 
ecome apprenticed labourers. 

§ 2. During the continuance of the apprenticeship of any 
such apprenticed labourer, such person shall be entitled to 
the services of such apprenticed labourer as would have been 
entitled to his or her services as a slave. 

§ 3. All slaves who may at any time previous to the 
passing of the act have been brought with the consent of 
their possessors, and all apprenticed labourers who may 
hereafter, with the like consent, be brought into the United 
Kingdom, shall be absolutely free. 

§ 4. Apprenticed labourers to be divided into three classes, 
viz. preedial attached, preedial unattached, and non preedial. 

§ 5. Apprenticeship of the preedial labourers not to con- 
tinue beyond Ist August, 1840. And (§ 6.) of the non-prae= 
dial labourers not beyond Ist August, 1838, 

By § 7. before the apprenticeship is expired, the labourer 
may be discharged by the voluntary act of his employer. 
Babs Set onsen?) thoi olane diveliarpatoe ae E rite! 
apprenticed labourers, the employer to continue liable for 
their support. eh 

§ 8. An apprenticed labourer may purchase his discharge 
against the will of his employer, on payment of the value of 
his services, to be appraised as therein mentioned. 

By § 9. apprenticed labourers are not removable from 
the ‘colony; and prædial apprenticed labourers are not re- 
movable pie the plantation except by consent of two spe- 
cial justices. Such consent not to be given till the justices 
have ascertained that the removal will not separate the mem- 
bers of families, 

By § 10. the right to the services of apprenticed labour- 
ers is to be transferable property; but such labourer shall 
not be separated from wife, husband, parent, or chiid. 

§ 11. The employer to supply the labourer with such 
food, &c. as the law at present requires in case of slaves, 
And where the preedial labourer shall be maintained by the 
cultivation of provision grounds, a proper quantity of ground, 
with leisure time, to be set apart by the employer. 

§ 12. Subject to the obligations imposed hereby, all slaves 
in the British colonies shall be emancipated from the Ist 
August, 1834; from which time slavery shall be abolished 
throughout the British dominions. 

§ 13. Children below the age of six on Ist August, 1834, 
or born after that time, to any female apprentice, if destitute, 
may be bound out by any special magistrate as an apprentice 
to the person entitled to the services of the mother ; but at the 
date of such indentures the apprentice must be under twelve 
years of age. Such indentures to continue in force until the 
child has completed his or her twenty-first year and no 
longer. 

E 14, His majesty, or any governor by his authority, may 
appoint justices of the peace by special commission to give 
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effect to this act, and to all colonial laws to be made in pur- 
suance of the act; and no other qualification shall be ne- 
cessary. And such justices may also be included in the 
general commission of the peace. 

§ 15. His majesty may grant salaries to special justices, 
not exceeding 300/. per annum. Lists of such persons to be 
laid annually before parliament. 

§ 16. after the recital of various regulations necessary for 
giving effect to the act, declares that it shall not prevent the 
enactment, by the colonial assemblies or by his majesty in 
council, of the laws necessary for establishing such regula- 
tions. But provisions repugnant to the act contained in any 
such colonial law are vid 

§ 17. Such colonial acts may not authorize the whipping 
or other punishment of the labourer by the employer's au- 
thority. 

§ 18. Colonial acts or orders in council not to authorize 
any justices, except those having special commissions, to act 
in execution thereof. 

But by § 19. the justices having special commissions are 
to exercise exclusive jurisdiction between apprenticed la- 
bourers and their employers. 

§ 20. Apprenticed labourers not to be subjected to a pro- 
longation or renewal of their apprenticeship, nor to more than 
fifteen hours extra labour in any week for their employers’ 
benefit. 

‘And § 21. not to be compelled to work on Sundays, nor 
prevented from attending religious worship on Sundays. 

§ 22. Nothing herein to interfere with any colonial laws, 
by which apprenticed labourers may be exempted or dis- 
qualified for certain military or civil services and franchises. 

§ 28. Acts passed by local legislatures, with similar but 
improved enactments to the act, to supersede the act on 
being confirmed by his majesty in council. 

24, The Treasury may raise loans, not exceeding twenty 
millions, for a compensation to the persons entitled to the 
services of the slaves to be manumitted. 

‘And § 33. commissioners to be appointed for distributing 
the compensation provided by the act. 

§ 40. Commissioners may compel the attendance and exa- 
mination of witnesses. 

And § 41. are authorized to take examinations on oath. 

§ 44. No part of the compensation to be applicable to any 
colony, unless his majesty by order in council shall have first 
declared that adequate provision has been made by the legis- 
lature thereof, for giving effect to the act by such supple- 
mentary enactments as aforesaid. Such orders to be pub- 
lished, and laid before parliament. 

§ 45. The commissioners to apportion the compensation 
fund into nineteen shares; being one share for each colony, 
In making such apportionment, regard to be had to the num- 
ber of registered slaves, &c. 

§ 46. No compensation to be allowed for persons illegally 
held in slavery. 

§ 47. Commissioners to institute inquiries to ascertain the 
facts to be taken into account in effecting the apportionment 
of the compensation fund between the proprietors in each 
colony. And having made the inquiries, commissioners to 
frame general rules for the equitable distribution of the fund 
assigned to each colony. Such rules to be laid before his 
majesty in council. 

$ 48. Rules to be published in the London Gazette, with 
a notice that appeals will be received against their establish- 
ment. 

And § 49. his majesty in council may hear such appeals, 
and thereupon confirm or disallow any general rule so ap- 
pealed against. 

§ 50. In absence of appeal, his majesty in council may 
confirm, rescind, or koa such rules, 

§ 51. Rules when confirmed by his majesty shall be recited 
in the confirmatory order in council, and fold in Chancery. 
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But § 52. rules so inrolled may be revoked or amended. 

§ 53. Rules when confirmed and inrolled shall be of the 
same validity as if enacted by parliament. 

‘And § 54, shall be observed by the commissioners in 
making their awards. 

§ 55. Persons interested in any slaves manumitted by th 
act may prefer claims before the commissioners, who are 
make rules for the conduct of all proceedings under the com 
mission. 

§ 56. Commissioners to adjudicate on all claims prefel 
to them; but an appeal may be made against adjudication: 
His majesty in council may make rules for the regulation 0 
such appeal In adverse claims, any claimant interested 
the adjudication may undertake its defence. d 

§ 57. His majesty in council may confirm or disallow, ® 
alter or remit adjudication appealed against. 

But § 58. failing any appeal, the award of the con 
sioners final. 

§ 62. His majesty in council may make all necessary 
for gi effect to the act in the settlement of Honduras: 

‘Act not to extend to East Indies, &c. 01 
Island of Ceylon, or St. Helena. k 

A. variety of acts of parliament have been, from time © 
time, ed, for carrying into effect treaties entered 
with reign powers for the suppression of the slave tra 
notwithstanding these treaties, and the activity of the Brit 
cruisers, it is still continued to a very considerable extent.. 

See 58 Geo. 3. c. 36. for carrying into effect a treaty ¥ 
Spain, for the suppression of the slave trade; 58 Ged. 3 
35. & 59 Geo. 3. c. 17. for a like treaty with Portugal; 
59 Geo. 3. c. 16. for a like treaty with the Netherlands. 
these acts, for the pur of more effectually putting an 
to this detestable traffic, the ships of those powers ma 
with slaves may be searched by British ships of war. 

By the 3 & 4 Wm. 72. an act was passed for 
into effect two conventions with the king of the French $ 
suppressing the slave trade. By those conventions, a m, 
right of search is given to the ships of war of each ni 
whose commanders have at least the rank of lieutenant 
the navy, within certain specified limits. ; 

Under the 31 Geo. 3. c. 55. an African company was & 
blished at Sierra Leone; the possessions and rights of 
were vested in the crown by 47 Geo. 3. st. 2. c. 44. 

Since the abolition of the slave trade, the negroes tam! 
captured vessels, and liberated by the mixed comme 
courts, have been carried to this colony, and form the 8 
part of its population. Great doubts are entertained 
expediency of maintaining it: as hitherto it has been Ki 
at an immense expense, both of money and lives; 
seems to have failed in checking the illicit traffic in slav®t 

A foreigner who is not prohibited from carrying 0M 
slave trade by the laws of his own country, mays "i 
English court of judicature, recover damages which ™ 
have been sustained by him in respect of a wrongful 
by a British subject of a cargo of slaves on bom 
employed by him in carrying on the African slave 
Madraw v. Willes, 3 B. § A. 353. 

SLEDGE. A sledge or hurdle is generally allo 
draw offenders guilty of high treason to the gallows, 
serve them from the extreme torture of being dragge 
ground or pavement. 1 Hal. P. C. 82. See 
Criminals, Treason. 

SLIPPA. A stirrup; and there is a tenure of 
holding the king’s stirrup, in Cambridgeshire. Cart. oF 

SLOUGH-SILVER. A rent paid to the castle 3 
more, in lieu of certain days’ work in harvest,’ 
reserved to the lord from his tenants. Pat. 43 a out 

SLUICE, exclusa.] A frame to keep or let wate? A 
aground. See Malicious Injuries. 

SMALL DEBTS, Courts ror, 


See Courts of C° 
SMALT, Ital, smalto.) That of which painters ™ 
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Due colouring; mentioned in 21 Jac. 1. e. 3. 
Blass, 58 Geo. 3. c. 21, § 3. 
SMOKE-FARTHINGS. The pentecostals, or customary 
lations offered by the dispersed inhabitants within a dio- 
cese, when they made their procession to the mother cathedral 
church, came by degrees into a standing annual rent, called 
oke-farthings. Cowell. 
MOKE-Siiver. Lands were holden in some places by the 
lent of the sum of Gd. yearly to the sheriff, called smoke- 
ton, Pat, 4 Edw, 6, Smoke-silver and smoke-penny are 
i be paid to the ministers of divers parishes, as a modus in 
ae tithe-wood: and in some manors formerly belonging 
.eligious houses there is still paid, as appendant to the 
a manors, the ancient Peter-pence, by the name of smoke- 
Satis: Hist. Vindicat. 77. 
 „ MUGGLING. Is the offence of importing or exporting 
eed without paying the duties imposed thereon by the 
Nuc” or excise laws, whereby the revenue is defrauded, 
ofan Statutes were formerly passed to put down this 
by trill of which were repealed, and the law consolidated 
ie e 6 Geo. 4. c. 108; but which, with several subsequent 
The now superseded by the 3 & 4 Wm. 4, c. 53, 
crate following is an outline of its most important enact- 
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MEY $ 2. vessels not square rigged and boats belonging to 
we gesty's subjects, or whereof half the persons on board 
Subjects of his majesty, and foreign vessels not square 
eed and boats, found within certain distances of the coast 
United Kingdom, or of the islands of Guernsey, Jersey, 
deea), Sark, or Man, with certain goods on board, are 
gat forfeited, 
United Any vessel or boat arriving within any port of the 
(Kingdom, having prohibited goods on board or attached 
masta? forfeited, unless there was no want of care in the 
os Or owner. 
‘ajieg gi Petities certain cases in which vessels shall not be for- 
$5 for having on board tobacco, snuff, spirits, tea, or segars, 
le 














one 9; aay sels belonging to his majesty’s subjects, or having 
faa 

ig to 
chi 


of the 


f of ersons on board subjects of his majesty, 
Within one 


hundred leagues of the coast, and not bring- 

ake, Regal or throwing overboard any goods during 

Jeete forfeited, and persons escaping shall be deemed sub- 

Unless the contrary be proved, 

hl y Vessels in port with a cargo, and afterwards found in 
§ ‘eS cargo unaccounted for, forfeited. 

ft the jo Sels to bring to on being chased by vessels or boats 
fi 


8. 
avy or in preventive service; not bringin to, may 
ERa n P i ging y 


$9. Ve, 
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ma Boats of vessels to have thereon the name of vessel, 
13, Buster. A 
iae, not belonging to ships to have name of owner 
on, 
Wetsels: and bonte used in: piloting or flahing tobe 
» and not to be painted like preventive boats. 
foulish vessels having secret places for concealing, or 
hag, unning goods, and foreign vessels not square- 
ing goods in secret places, for 


hoods concealed on board forfeited, and all goods 
Nerewith, 





n proportions not being square- 

‘ ‘esistance, forfeited, if found within 

Of the tBNes unless they are licensed by the commis- 
the customs, s 


Gel, 
Whereop rels and boats belonging to his majesty’s subjects, 
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You Half the persons on board are subjects of his 












SMUGGLING. 


majesty, not to be navigated with a greater number of per- 
sons than therein mentioned, unless licensed. 

_ § 22. Vessels not to be used in any manner not mentioned 
in the licence, which is to be produced when demanded, 

§ 23. Certain vessels, boats, and luggers not required to 
be licensed, 

§ 28. Goods unshipped without 
hibited goods, liable to forfeiture, 
in removal. 

§ 29, Spirits and tobacco found without a permit to be 
deemed run, 

§ 80. Restricted goods to be deemed run goods for the 
purpose of proceeding for forfeiture, 

§ 31. Prohibited goods shipped or waterborne, with intent 
to be exported, &c. forfeited, with all goods packed therewith, 

§ 82. Vessels, boats, and goods, may be seized by officers 
and persons therein mentioned, and must be delivered to the 
proper officer. 

§ 33. Penalty of 500/. on officers and persons making 
collusive seizures or taking bribes, and of 2007. on persons 
offering them. 7 

§ 34. Vessels may be searched within the limits of the 
ports, as also persons on board, or who may have landed 
from them, if the officers have reason to suspect goods are 
concealed about their person. 

But (§ 35.) before persons are searched, they may require 
to be taken before a justice or a superior officer of the cus- 
toms, who shall determine whether there are reasonable 
grounds of suspicion. . 

§ 36. If any such officer or officers shall not take such 
person with reasonable despatch before such justice, &c. 
when so required, or shall require any person to be searched 
by him, not having reasonable ground to suppose that such 

erson has any uncustomed or prohibited goods about his or 
her person, such officer shall forfeit ten pounds. 

§ 87. If any passenger or other person on board any ves- 
sel or boat shall, upon being questioned by any officer or 
officers of his majesty's customs, whether he or she has any 
foreign goods upon his person, or in his possession, deny the 
same, and any such goods shall, after such denial, be dis- 
covered upon his person, or in his possession, such goods 
shall be forfeited, and such person shall forfeit treble the 
value. 

§ 38. Officers, authorized by writ of assistance, and Heil 
a peace officer, may search houses for prohibited goods, an 
break open doors and packages to seize such goods. 

§ 39. All writs of assistance issued from the Court of Ex- 
chequer shall continue in force during the reign in which 
such writs shall have been granted, and for six months from 
the conclusion of such reign. 

§ 40, Officers of customs or excise may, on probable 
cause, stop carts, &c. and search for goods. 

§ 41. Police officers seizing goods to carry them to the 
Custom-House warehouse. 

§ 42. Goods stopped by police officers may be retained 
until trial of persons charged with stealing them. 

§ 43, Commissioners of treasury, or commissioners of cus- 
toms or excise, may restore seizures, and mitigate or remit 
penalties, R 

§ 44, Persons unshipping, harbouring, or having custody 
of any prohibited or uncustomed goods, to forfeit treble the 
value, or 1004. 

§ 46. Persons insuring the delivery of prohibited or un- 
customed goods to forfeit 5002, 

§ 47. Persons offering goods for sale under pretence of 
being run and prohibited, shall forfeit treble the value of the 
goods, or 1002. 

§ 51. Where persons are taken before a justice for any 
offence under any act relating to the customs, such justice 
may order them to be detained a reasonable time. 

4F 


payment of duty, and pro- 
with the boats, &c. used 
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§ 52. Any person liable to be arrested, making his escape, 
may see be detained by any officer of the customs. 

§ 53. Persons making signals to smuggling vessels at sea 
may be detained, and on conviction to forfeit 100}, or be 
kept to hard labour for one year. 

54, Proof of a signal not being intended to lie on the 
defendant. 

§ 55. Any person may prevent signals, and enter upon 
Jands for that purpose. 

§ 58. Three or more armed persons assembled to assist in 
the illegal landing of any goods, or in the rescuing of goods 
seized, to be deemed guilty of a capital felony. 

§ 59. Persons shooting at any boat belonging to the navy, 
or in the service of the revenue, &c. deemed guilty of a ca- 
pital felony. 

§ 60. Any person in company with four others having pro- 
hibited goods, or with one other armed or disguised, guilty of 
felony, punishable with seven years transportation. 

§ 61, Persons assaulting officers by force or violence may 
be transported, &c. 

§ 62. Commanding officers of vessels in the service may 
haul their vessels on shore without being liable to any action 
for so doing, 

§ 72. No subject of his majesty, except officers, to take 
up spirits in small casks sunk or floating upon the sea. 

§ 73. Rewards to be granted to persons giving information 
of goods floating or sunk in the sea. 

§ 74. Commissioners may make an allowance to poor per- 
sons confined for offences against laws of customs and excise, 
not exceeding seven-pence halfpenny nor less than four-pence 
halfpenny per day. 

§ 76. All vessels, boats, and goods, seized under any laws 
of customs, and ordered to be prosecuted, shall be deemed 
to be condemned, unless the owner gives notice that he in- 
tends to claim. 

§ 77. Offences on the high seas deemed to have been com- 
mitted at the place into which the offender is brought, or in 
which he is found. 

§ 102, If a suit be brought on account of seizure, and the 
judge shall certify that there was probable cause, plaintiff 
to have two-pence damages, and defendant fined not more 
than one shilling, 

§ 103. No process to be sited out against any officer making 
seizure, until one calendar month next after notice given. 

And § 104. no evidence to be adduced but what is con- 
tained in the notice. 

§ 105, Officer may tender amends, or (§ 106.) neglecting 
to tender amends, may pay money into court. 

And § 107. every action to be commenced within six 
months next after cause of action has arisen, 

§ 108. Judges of the King’s Bench may issue warrants for 
apprehending offenders prosecuted by indictment or infor- 
mation, who, neglecting to give bail, may be committed to 





aol. 
5i § 109. When the recognizance is given, and the party shall 
not plead, a copy of the information or indictment may be 
delivered to his attorney or agent. 

§ 111. When offenders are arrested and give bail to the 
sheriff, the bail bond to be assigned to his majesty. 

§ 112. Indictments (except cases before justices) to be 
preferred by order of the commissioners, and suits to be in 
the name of the attorney general, or lord advocate, 

§ 113. The attorney general or lord advocate may sign a 
noli prosequi. 

§ 122. Indictments or informations may be tried in any 
county in England, Scotland, or Ireland, respectively. 

By the 4 & 5 Will. 4. c. 13. so much of the above act, as 
empowers justices to sentence persons convicted of smug- 
gling to serve on board the royal navy for five years, was 
repealed. 

y § 2. persons found on board vessels within the prohi- 
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bited distance, and having a prohibited lading, or assemb 
to the number of three, or more, to run, or procuring others 
to run, spirits, tea, tobacco, or silk, or obstructing hê 
officers in their duty, or rescuing or destroying any goodi, 
to prevent their seizure, may be sentenced to the House 
Correction to hard labour for six months for the first off 
nine for the second, and twelve for the third, 

By § 11, no vessel is to hoist the union jack, or 
endants, &c, usually worn in his majesty’s ships, ; 
ibited to be worn by the proclamation of the Ist of Jan. 180h 
under a penalty of 500/. 

SNOTTERING-SILVER. There was a custom in th 
village of Wylegh, that all the servile tenants should pay f 
their tenements a small duty called snottering-silver, to 
abbot of Colchester. Placit. 18 Edm. 1. fi 
SNUFF, or SNUSH, One of the many articles sub) 
to the excise. See Excise ; Tobacco. 

SOCAGE, or SOCCAGE, socagium; from Fr. soc, 

a coulter or plough-share.] A tenure of lands by or for ¢ 
tain inferior services of husbandry, to be performed 10 
lord of the fee. See further, Tenures, III. 3. 

Skene de Verbor. Si if says, Sí is a tenure of 
when a man is enfeotte freely, without any service, 
relief, or marriage ; and pays to his lord such duty as is cal 
petit serjeanty, &c. 

This was a tenure of so large an extent, that Littleton 
us, all the lands in England, which were not held in 
service, were held in socage, So that it seems the 
divided between these two tenures; and as they were © 
ferent natures, so the descent of these lands was in a 
manner; for the lands held in knights-service di 
the eldest son; but these held in villano socagio, 
among all the sons; yet if there was but one messu 
eldest son was to have it, so as the rest had the value 
messuage to be divided between them. Bracton, l 2. 6. 

Tt is not easy to decide between the two derivations 
words socage and socmen. (The Saxon soc, a franchise}, 
the French soc, a Baugheahara) On the one hand, the: 
quent recurrence in Domesday-book of the expression ™ 
manni de socd A. $c. serve to lead us to infer that 
words, so near in sound, were related to each other, 
(on Gavelkind B.) is clearly for this derivation, But Bi 















el 

istory 
Cawston a mace, with 
was carried before the steward, as a si 
socage of the Duchy of Lancaster. 
ILL. 3, &e. 

SOCAGERS, SOCKMANS, SOCMEN, 

MANS, socmanni.] Such tenants as hold their lant. 
tenements by tenure. Kitchen. fol. 81, SokemMl 
base tenures, ibid. ; and sokemans of ancient demesne} 
last seem most properly to be styled sockmans. 

Tenures. 

The husbandmen among our Saxon ancestors were 
sorts; one, that hired the lord's outland, or te) 
land, like our farmers; the other that tilled and mam 
inland or demeans ; (yielding operam, non censum, 
rent ;) and were thereupon called his sockmen, OF 
men. Spelman of Feuds, cap. 7. But after the © 
the proper sockmanni, or sokemanni, often menti 
Domesday, were those tenants who held by no servile 
but commonly paid their rent as a soke or sign of 
the lord, though they were sometimes obliged to © 
duties for the service and honour of their lords 
See also Britton, c. 66; Fleta, l 1, ¢. 8. ont | 
The sochemanni, or soemens, says Nichols, were Veg dh 
ferior landowners who had lands in the soc or franc quit 
great baron; privileged villains, who, though el gf 4o 
were absolutely copyhold, yet had an interest edvl 


fallam. 
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old. ‘Their services were fixed and determined. They 
ae not be compelled to relinquish these tenements at their 
td's will, nor against their own, et ideo, says Bracton, deno- 
tur liberi. Tt seems idle, Nichols adds, to suppose that 
“ry took their name from the soca or plough, for it no 
ere appears that they held by plough-service. Such men 
Were actual freeholders, and a certain number of them were 
aty in every manor to hold the pleas of the manor 
tt, Socmen were, of consequence, Hive vid Owaa Eui 
d service to the lord’s court; and it is from the word soc, 
ich gave them their name, that we must derive our te- 
in fee and common socage. Hist. Leic. Introd. 46. 
omesday, however, exhibits different conditions of soc- 
ang? Sometimes enjoying the wswfruct within the soke freely, 
hea performing certain inferior services of hus- 
Se See 1 Lllis's Domesday, 69. 
4 TETY. See Corporation, Partners. 
OCOME, A custom of grinding corn at the lord's 
+ and bond socome is where the tenants are bound to it. 























SODOR avv MAN, Bisniornre or, was formerly within 
gg pp OVince of Canterbury, but annexed to that of York, by 
E gae 8. c, 31, See Man, Isle of. 
SOFOURNERS. See Sorners. 
horse. Old Scotch Diet. 
m OKE, SOK, SOC, SOCA, Liberty or privilege of te- 
Boe excused from customary burdens and impositions, 
a, or soke, also signifies the power of administering 
ce, and the territory or precinct in which the chief 
oun exercise his sac, sake, or saka, his liberty of keeping 
Iny?" holding trials within his own soke or i 
he the second volume of the Domesday Survey, soca falde, 
that ilege of the lord's fold, occurs in numerous instances, 
18 the privilege of the lord to take the profits within 
ayment or rent to the lord for 


Mis manor, 

Ming paes it signified a p 

tenas 8 land with such liberty and privilege as made the 
ui è S0eman or frecholder, upon no other conditions than 
atent, Cowell. Vide Bract, lib, 3; Lamb. Leg. H.A. 

ago Cela, lib. 1. cap, 47. 

SOREMANS. See Socagers; Tenures; 
BOR EMANRIES. 
When P REEVE. 
an, lela, 

BORAT, A soten upper room, sor guret. 


Ta SOLDIERS. 
‘of me Mitirany Stare of the kingdom includes the whole 

Oldiery ; or such persons as are peculiarly appointed 
rest of the people for the safeguard and defence 


‘To sojourn horse is to 


























Villenage. 
The tenures of socagers. 
‘The lord's rent-gatherer in the soke or 
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Mitution "awhile a soldier. The laws, therefore, and con- 
Hal these kingdoms know no such state as that of a 
Stinding soldier, bred up to no other profession 

Sava Ki War: and it was not till the reign of Henry VII 
hein per nEs Of England had so much as a guard about 






So 







Bet thon, 

aa Ee oon Saxon ancestors, us appears. from Bac 
Wag ao OMfessor’s Jaws, the military force of this king- 

hstitgted, the hands of the dukes or heretochs, who were 
hrough every province and county in the king- 
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dom ; being taken out of the principal nobility, and such as 
were most remarkable for being “ sapientes, fideles, et ani- 
mosi” Their duty was to lead and regulate the English 
armies, with a very unlimited power; and because of this 
great power they were elected by the people in their full as- 
sembly, or folkmote, in the same manner as sheriffs were 
elected, But it appears from history, that this large share of 
power, thus conferred by the people, though intended to pre- 
serve the liberty of the subject, was unreasonably detrimental 
to the prerogative of the crown. 

Upon the Norman conquest the feudal law was introduced 
here in all its rigour, the whole of which is built on military 
plan, It is not necessary here to enter into the particulars 
of that constitution; it is sufficient to observe, that in conse- 
quence thereof, all the lands in the kingdom were divided 
into what were called knights’ fees, in number above sixty 
thousand; and, for every knight’s fee, a knight or soldier, 
niles, was bound to attend the king in his wars, for forty 
days in a year; in which space of time, before war was re- 
duced to a science, the campaign was generally finished, and 
the kingdom either conquered or victorious, “By this means 
the king had, without any expense, an army of sixty thou- 
sand men always rendy ‘at his command. This personal 
service, however, as early as the reign of Henry I, degene- 
rated into pecuniary commutations or aids; and at length all 
military tenures were entirely abolished by 12 Car, 2. c. 24. 

Other measures were also pursued for the internal defence 
of the kingdom; which terminated in the establishment of 
the militia, as at present regulated by our statute law, See 
Militia. 

When the nation was engaged in war, more veteran troops 
and more regular discipline were esteemed to be necessary, 
than could be expected from a mere militia, And therefore 
at such times more rigorous methods were put in use for the 
raising of armies, and the due regulation and discipline of 
the soldiery; which are to be looked upon only as temporary 
excrescences bred out-of the distemper of the state, and not as 
any part of the permanent and perpetual laws of the kingdom. 
Martial law has been said to be, in truth and reality, no law, 
but something indulged rather than allowed as a law, The 
necessity of order and discipline in an army is the only thing 
which ean give it countenance ; and therefore it ought not to 
be permitted in time of peace, when the king's courts are 
open for all persons to receive justice according to the laws 
of the land. Wherefore, Thomas, Earl of Lancaster, being 
condemned at Pontefract, 15 Edw. 2, by martial law, his 
attainder was reversed (1 Edw. 3.) because it was done in 
time of peace. The petition of right (3 Car. 1.) enacted, 
that no soldier shall be quartered on the subject without his 
own consent; and that no commission should issue to proceed. 
within this land according to the martial law. And after the 
Restitution, King Charles IT, kept up above five thousand re- 
gular troops, by his own authority, for guards and garrisons ; 
which King James II. having by degrees increased to no less 
than thirty thousand, all paid from his own civil list; it was 
made one of the articles of the Bill of Rights, that the raising 
or keeping a standing army within the kingdom in time of 
peace, unless it be with consent of parliament, is against law, 
1 W.G M. st. 2. 0.2, y 

The following account of the origin and progress of the 
military force of the country is extracted from Hallam's 
Constitutional History of England, from Henry VIL, to 
George TI., chap. ix.— $ =: ee 

The military force which our ancient constitution had 
placed in the hands of the chief magistrate, and those deriving 
authority from him, may be classed under two descriptions, 
One principally designed to maintain the king's and nation’s 
rights abroad; the other to protect them at home from 
attack or disturbance. The first comprehends the tenures by 
knights’ service which, according to the constant principles of 
a feudal monarchy, bound the owners of lands thus held from 


F2 











SOLDIERS. 


the crown to attend the king in war, within or without the 
realm, mounted and armed during the regular term of ser- 
vice. Their own vassals were bound by the same law to 
accompany them. But the feodal service was limited to forty 
days, beyond which time they could be retained only by their 
own consent, and at the king’s expense. The military tenants 
were frequently called upon in expeditions against Scotland, 
and ‘last of all in that of 1640. But the short duration of 
their legal service rendered it, of course, nearly useless in 
continental warfare. Even when they formed the battle, or 
line of heavy-armed cavalry, it was necessary to complete 
the army by recruits of foot soldiers, whom feudal tenure 
did not regularly supply, and whose importance was soon 
made sensible by their skill in our then national weapon, the 
bow. What was the extent of the king’s lawful prerogative, 
for two centuries or more after the Conquest, as to compelling 
any of his subjects to serve him in foreign war, independently 
of the obligations of tenure, is a question scarcely to be 
answered: since, knowing so imperfectly the bounds of con- 
stitutional law in that period, we have little to guide us but 
precedents, and precedents in such times are apt to be much 
more records of power than right. We find certainly several 
instances under Baward I, and Il. ; sometimes of proclama~ 
tions to the sheriffs, directing them to certify to all persons of 
sufficient estate that they must hold themselves ready to 
attend the king whenever he should call on them; sometimes 
of commissions to particular persons in different counties, 
who are enjoined to choose and array a competent number of 
horse and foot for the king’s service. (Rymer, sub Edward I. 
§ II. passim.) But these levies being, of course, vexatious 
to the people, and contrary to the spirit at least of those 
communities which under the shadow of the great charter 
they were entitled to enjoy, in the first parliament of Ed- 
ward III, (judging that such compulsory service either was 
or ought to be rendered illegal) an act was passed, 1 Edw. 3. 
st. 2. c. 5. “ That no man be charged to arm himself other- 
wise than he was wont in the time of the king’s progenitors, 
kings of England; and that no man be compelled to go out 
of his shite but where necessity requireth, and sudden coming 
of strange enemies into the realm: and then it shall be done 
as hath beh used in times past for the defence of the realm.” 
This statute, by no means of inconsiderable importance in 
our constitutional history, put a stop for some ages to those 
arbitrary conscriptions. But Edward had recourse to another 
means of levying men without his own cost—by calling on 
the counties and principal towns to furnish a certain number 
of troops: against this the parliament provided a remedy 
in the 25th year of his reign, by enacting, (25 Edw. 8. st. 5. 
c. 8.) That no man shall be constrained to find men at 
arms, hobilers, nor archers, other than those who held by 
such service, if it be not by common assent and grant in 
parliament.” Both these statutes of Edward III. were re- 
cited and confirmed in the fourth year of Henry IV. 4 Hen. 4. 
c. 13. 

‘The successful resistance thus made by parliament appears 
to have produced the discontinuance of compulsory levies 
for foreign warfare. Edward III. and his successors, in 
their long contention with France, resorted to the mode of 
recruiting by contracts with men of high rank or military 
estimation, whose influence was probably greater than that 
of the crown, towards procuring voluntary enlistments. Their 
pay, as stipulated in some of those contracts which are ex- 
tant, was extremely high; but it secured the service of a 
brave and vigorous yeomanry, Under the House of Tudor, 
in conformity to their more despotic system of government, 
the salutary enactments of former times came to be disre- 
garded. Henry VIIL, and Elizabeth, sometimes compelling 
the counties to furnish soldiers: and the prerogative of pres- 
sing men for military service, even out of the kingdom, 
having not only become as much established as undisputed 
usage could make it, but acquiring no slight degree of sanc- 
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tion by an act passed under Philip and Mary, (4 & 5 P. & 
c. 3.) which, without repealing or adverting to the statutes of 
Edw. 3. and Hen. 4., appeared (or attempted) to recognize 
the right of the crown to levy men for service in war; and 
imposed penalties on persons absenting themselves from 
musters, commanded by the royal authority to be held for 
that purpose. 4 
In fact, there had never been kept up any regular army” 
in England. Henry VII. established the Yeomen of the 
Guard in 1485, solely for the defence of his person; aM 
rather perhaps, even at that time, to be considered as thé 
king's domestic servants than as soldiers, Their number 
was at first fifty, and seems never to have exceeded two 
hundred. A kind of regular troops, however, chiefly 
customed to the care of artillery, were maintained in 
very few fortified places where it was thought necessary 0 
practicable to keep up the show of defence. The Tower 
ondon, Portsmouth, the castle of Dover, the fort of 
bury; (and before the union of the crowns, Berwick, 
some other places on the Scotch border); but very little # 
to be met with on the nature of these garrisons : their who 
number must have been insignificant, and probably at 
time capable of resisting any serious attack, d 
Care must be taken not to confound this strictly mi 

force, serving, whether by virtue of tenure or engagem 
wheresoever it should be called, with that of a mere dom 
and defensive character, to which alone the name of Mili 
was usually applied. By the Anglo-Saxon laws, or ratié 
by one of the primary and indispensable conditions of po 
tical society, every freeholder, (if not freeman,) was bou 
to defend his country against hostile invasion. It app 
that the alderman, or earl, while those titles continued 
imply the government of a county, was the proper C% 
mander of the militia. Henry II., in order to render it 
effective in cases of emergency, and perhaps with a vieW) 
extend its service, enacted by consent of parliament, Wọ 
Hen. 2. Assize of Arms,) that every freeman, according i 
the value of his estate or moveables, should hold himii 
constantly furnished with suitable arms and equipments 5 
Wilkin's Leg. Anglo-Sax. p. 833 ; Lyttleton's Hen. II. 954 
the statute of Winton, 13 Edw. 1. c. 6. these provisions 

enforced and extended. Every man between the ages 
fifteen and sixty was to be assessed and sworn to % 
armour, according to the value of his lands and goods. 
151, and upwards in rent, or 40 marks in goons a haub 














































the whole statute to have more immediate regard to the 
servation of internal peace, by suppressing tumults and 
prehending robbers, than to the actual defence of the 
against hostile invasion, a danger not at that time 
imminent. The sheriff, as chief conservator of thea i 
peace and minister of the law, had always possessed ig 
right of summoning the posse comitatus ; that is, of 
on all the king's liege subjects, within his jurisdiction, fo 
assistance, in case of any rebellion or tumultuous D 
when bands of robbers infested the public ways; or Whe 
occurred very frequently, the execution of legal process 
forcibly obstructed. ae aseta to have DARAI A 
that wise prince, Edward I., to whom we are indebted Mig 
many signal improvements in our law, to give a MO 
fective and permanent energy to this power of the 
The provisions, however, of the statute of Winton, 
as they obliged every proprietor to possess suitable 
were, of course, applicable to national defence. _ 10 
of public danger, threatening invasion from the side 
land or France, it became customary to issue com 
array, empowering those to whom they were a 






























muster and train all men capable of bearing ariii 
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counties to which the commissions extended, and hold them 
ìn readiness to defend the kingdom. The earliest of these 
commissions, in Rymer, is of 1324, and the latest 1557. 
he obligation ‘of keeping arms according to each man’s 
estate was enforced by a statute of Philip and Mary, (5 P. 
$ M. c. 2), which made some changes in the rate and 
Proportion, as well as the kind of arms. But these ancient 
Provisions were repealed by 1 Jac. 1. c, 25, § 46. The 
Ration, become for ever secure from invasion on the quarter 
ere the militia service had been most required, and freed 
mM the other dangers which had menaced the throne of 
wabeth, gladly saw itself released from an expensive obl 
tion, The government also may be presumed to have 
ace that weapons of offence were safer in its hands than 
dit ose of its subjects. Magazines of arms were formed in 
rent places, and generally in each county (Rymer, xix. 
ther i but g we may reason from the absence of documents) 
r © was little regard to military array and preparation, 
@ that the citizens of London mustered their trained 
on holidays; an institution which is said to have 
out of a voluntary association called the artillery 
Coney) formed in the reign of Henry VIIL, for the en- 
and agement of archery, and acquiring a more respectable 
Gro national character at the time of the Spanish Armada, 
The Military Antiquities, 
The ‘A Word artillery was at that time used for the long-bow. 
conja illery Company still exists in London, and may be 
tions ered as the origin of those volunteer military associa- 
cou which were so honourable and serviceable to the 
The, in the French revolutionary war, from 1793 to 1814. 
lation, pre of calling into arms, and mustering the nop: 
justig, of each county (given in earlier times to the sheriff or 
nS En Gk the peace, or to special commissioners of array) 
Mar @bout the reign of Henry VIII, or his 
man) to be entrusted to a new officer, entitled the lieute- 
or lord-lieutenant of the county, (who is mentioned as 
as ae in 4&5 P. § M. c. 3.) This lord-lieutenant 
Within ly a peer, or at least a gentleman of large estate 
oatho county, whose office gave him the command of 
Sove ag and rendered him the chief vicegerent of his 
hig p 2% Tesponsible for the maintenance of public order. 
local ghstitution may be considered as a revival of the ancient 
Breat adom; and it certainly took away from the sheriff a 
Nirege tt Of the dignity and importance which he had ac- 
lorg oce the discontinuance of such local earldom: yet 
tit oe tenant has so peculiarly military an authority, 
E sheria, not in any degree control the civil authority of 
» as the executive minister of the law. 
h as a tumultuous obstruction of legal authority, 
be said to possess an equal power; the sheriff 
» în ord mdoubtedly sompa to call out the posse comi- 
all terig er to enforce obedience, Practically, however, in 
tMieie, "8 circumstances, the lord-lieutenant is reckoned the 
and responsible guardian of publie tranquillity. 
eland a similar office is exercised by the governors 


0 
ities; and, in cases of exigency, the militia may be 
oO 

te Mili 


in, under the acts regulating that national force. 

As P 
Years i fashion of keeping standing armies has of late 
yeu ctsilly prevailed over Europe, it has also, for 
slate Past, been annually judged necessary by our 


u he : A x 
ve, to maintain, even in time of peace, a standing 


ey, GPS under the command of the crown; who are, 
ear, unk, 
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ment. By this, among other things, it is enacted, that ifany 
officer or soldier shall excite or join any mutiny, or, know- 
ing of it, shall not give notice to the commanding officer ; 
or shall desert, or list in any other regiment, or sleep upon 
his post, or leave it before he is relieved, or hold correspond- 
ence with a rebel or enemy, or strike or use violence to his 
superior officer, or shall disobey his lawful commands; such 
offender shall suffer such punishment as a court martial 
shall inflict, though it extend to death itself. See Court 
Martial. 

However expedient the most strict regulations may be in 
time of actual war; yet, in times of profound peace, a little 
relaxation of military rigour would not, one should hope, be 
productive of much inconvenience. And, upon this princi- 
ple, though by our statute laws (still remaining in force, 
though not attended to,) desertion in time of war is made 
felony, without benefit of clergy, and the offence is triable 
by a jury, and before justices at the common law; yet, by 
our militia laws, a much lighter punishment is inflicted for 
desertion in time of peace. But our mutiny act makes no 
such distinction: for any of the faults above mentioned are 
equally at all times punishable with death itself, if a court 
martial shall think proper. This discretionary power of the 
court martial is indeed to be guided by the directions of the 
crown; which, with regard to military offences, has almost 
an absolute legislative power. “ His majesty,” says the act, 
“ may form articles of war, and constitute courts martial, 
with power to try any crime by such articles, and inflict 
penalties by sentence or judgment of the same.” 

But as soldiers, by this annual act, are in some respects 
put in a worse condition than any other subjects; so by the 
humanity of our standing laws, they are in other cases put 
ina much better, By 43 Eliz. c. 3. a weekly allowance is 
to be raised in every county, for the relief of soldiers that 
are si hurt, and maimed; and the royal hospital at 
Chelsea is established for such as are worn out in their 
duty. Officers and soldiers that have been in the king’s 
service, are, by several statutes enacted at the close, or 
during the continuance of wars, at liberty to use any trade 
or occupation they are fit for, in any town in the kingdom, 
(exeept the two universities,) Ha es any statute, 
custom, or charter to the contrary. And soldiers in actual 
military service may make nuncupative wills, and dispose of 
their goods, wages, and other personal chattels, without those 
forms, solemnities, and expenses, which the law requires in 
other cases, 29 Car. 2 c. 3; 5 Wm, 3. c. 21. § 6. See 
Wills. 

By the annual mutiny acts no soldier shall be taken out 
of the service by any process, except it be for some criminal 
matter, or for a real debt amounting to 30l, of which affida- 
vit is to be made; and if any soldier be otherwise arrested, 
one judge by a warrant under his hand and seal shall dis- 
charge him: but the plaintiff’ may file an appearance in an 
action of debt, upon notice thereof given, and proceed to 
judgment and execution, other than against the body of such 








soldier, Soldiers, while confined for debt, shall not receive 
pay. 
7 by 381 Car, 2. c. 1, no soldier shall be quartered on any 





persons without their consent: and inhabitants of places 
may refuse to quarter any soldier, notwithstanding any order 
whatsoever, s 4 

By the 43 Geo. 8. c. 61. § 1, every soldier or marine duly 
discharged out of any regiment, and every sailor duly dis- 
charged from the navy, upon carrying his discharge to the 
mayor or chief magistrate of the nearest town, may receive a 
certificate, stating the place to which he is desirous of going, 
being his home or last legal settlement, together with the 
time to be fixed, not exceeding ten days for every 100 miles. 
‘And such person producing such discharge and certificate, 
when lawfully demanded, and being in his proper route, 
shall not, by asking relief, be deemed a rogue and vagabond, 
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And by § 2. the wife of any soldiet ordered for foreign 
service, making due proof of her not being allowed to em- 
bark with her husband, may receive a like certificate. 

By the 87 Geo. 3. c. 70. (made perpetual by the 57 Geo. 
3. è. 7.) any one maliciously and advisedly endeavouring to 
seduce any person serving in his majesty’s forces by sea or 
land from his duty and allegiance, or inciting him to commit 
any act of mutiny, of to make, or endeavour to make any 
Mutinous assembly, or to commit any traitorous or mutinous 
practice whatsoever, is guilty of felony, punishable with 

eath. 

During the war foreign soldiers were occasionally admitted 
into the British service, and in such cases commissions were 
allowed to be granted by his majesty to foreign officers. 
See the acts, 45 Geo. 3. è. 753 46 Geo. 3. è. 23. 

By the 7 Geo. 4. ©. 16. the several acts relating to Chelsea 
Hospital were consolidated and amended. This act contains 
a variety of regulations for the payment of petisions to diš- 
abled soldiers, which are placed under the management of 
‘the commissioners of the hospital. 

By the 2 & 3 Wm. 4. c. 106, the officers in the army, 
and their representatives and widows, and persons on the 
compassionate list, and also civil officers on retired or supet- 
annuation allowances, are empowered to draw bills of ex- 
change for their half pay or pensions upon the paymaster 
general of the forces, 

For the acts which have beet passed from time to time, 
with respect to serving in foreign states, see Foreign Service. 
And see further, False Personation, Militia, Prize Money, 8c. 

SOLE CORPORATIONS. See Ci tions. 

SOLET ET DEBET. Vide Debet et Solet. 

SOLE TENANT, solus tenens.) He that holds lands by 
his own right only, without any other joined; and if'a man 
and his wife hold lands for their lives, with remainder to 
their son for life; here the man dying, the lord shall not 
have an heriot, because he dies not sole tenant. Kitch. 134. 

SOLICITATIONS, It is an indictable offence to solicit 
and incite another to commit a felony, although no felony be 
in fact committed ; and the sessions have cognizance of such 
an offence as having a tehdehty to a breach of the peace. 
2 East, 5. 

SOLICITOR, solicitator.] A person employed to follow 
and take care of suits depending in courts ote juity. Solici- 
tors are to be sworn and admitted by the judges, like unto 
‘attornies, before they shall practise in the common law courts; 
Attornies may be admitted solicitors in the courts of equity, 
&c. 2 Geo, 2. ¢. 23. See Attorney. 

‘There is also a solicitor-general to the king, who is a great 
officer next to the attorney-general. 

SOLIDATUM. Used in the neuter gender, is taken for 
that absolute right or property which a man hath in any thing. 
Malmsb. lib. 1. 

SOLIDUM. To be bound in solidum is to be botind for 
the whole debt jointly and severally with others. Where 
each is bound for his share, they are said to be hound pro 
vatd parte. Scotch Dict. 

SOLINUS TERRA. In Domesday Book this word is 
only used in Kent, and no other county. Septem solini terrae 
sunt 17 carucatee. 1 Inst. fol. 15. According to this com- 
putation solinus terre is about 160 acres, and 7 solini are 
about 1120 acres, which is less than 17 carucate, for at the 
lowest carucata terre is 100 acres. But Lord Coke was of 
opinion that it did not consist of any certain number of 
acres, This word solinus was probably from the Sax. sulk, 
a plough; but what quantity of land this soling, sulling, or 
swoling, did contain, is not so easily determined. Tt seems 
to have been the same with a plough-land ; so that in Domes- 
day se defendit pro uno solino is, it is taxed for one carucate 
or plough-land. Cowell. 

SOLITARY CONFINEMENT. This punishment has 
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been only recently inttoduced into the criminal law of this- 
country. ace 4 
By the 7 & 8 Geo. 4. c. 28. § 9. the Consolidation Laree 

Act, it is enacted that where any person shall be convicted ol 
any offence punishable under that statute, for which imp" 
sonment may be awarded, the court may direct that 
offender shall be kept in solitary confinement for the who 
or any portion of such imprisonment. And a similar provi 
sion is also contained in the 7 & 8 Geo. 4. o, 29. § 4 
7 & 8 Geo. 4. è. 30. § 27. with respect to felonies or 
meanors punishable under those acts. 

SOLLER, or SOLAR, solarium.] A chamber or 


room. Cowell. 
SOLVENDO ESSE. A term of art, signifying that 
or is à person solvent. 







fan hath wherewith to By, 
SOLVERE PGNAS. To pay the penalty, or 
the pitnishment inflicted for offences, 3 Salh; 32. 
SOLVIT AD DIEM. A plea in an action of debt 
bond, &e. that the toney was paid at the day limited. S0 


Bond, a Hue 
SOLUTIONE feodi militis 

burgens. parliamenti.] Writs wl 

burgesses might recover their wa; 

denied. 35 Hen. 8: c. 11. arliament, 
SON ASSAULT DEMESNE, his own assault.) AJM 

tification in an action of assault and battery; because G 

I made the first assault, and what the defendant did’ 

in his own defence. 2 Lill. Abr, 528. See Assault, 

SONTAGE. A tax of forty shillings heretofore laid 


SORNORS (sojourners). 
take meat and drink from the king's people without p 
An offence formerly punishable with death, Seotch Du 
SORS. In sums of money lent upon usury the pring 
was anciently called sors, to distinguish it from the int 
m’s Collect. ii, 161. 
ORUS ACCIPITER. A sor, or soar hawk. King 
ranted to Robert de Hose land in Berton, of the ho 
jottingham, to be held by the service of Poor the 
yeurly one soar-hawk, &e. Cartular. S. Edmund. Mi 
SOTHSAGA, or SOTHSAGE. An old word 
history; from the Sax. soth, verum, and saga, tes s 
for ali histories should be true, or true sayings ; from M 
we derived our English word soothsayer. ` Cowell 
SOVERAIGN, or SOVEREIGN, 
person; one highest of all; as a king, &e. 
Sovenriox. A piece of gold coin current at 
1 Hen. 8. when, by indenture of the Mint, a pow 
gold of the old standard was to be coined into t ed a 
sovereigns. Anno 84 Hen. 8. are were coin 
a-piece, and half sovereigns at 10s. But anno 4 Edw. ® si 
sovereign of gold passed for 248, and anno 6 Edw: 6. 
By the 56 Geo. 3. ¢. 68. § 11. declaring the gold 
the only legal tender, (but see now, Tonder) and 
same should be of the weight and fineness of the Mi 


















is truly meant the power of making laws ; 
wer resides, all others must conform to and bi 

it, Whatever appearance the outward form and ad time 

of the government may put on, For it is at any © 

option of the legislature to alter that form and ad 

by a new edict or rule, and to put the execution ie 

into whatever hands it pleases. And all the o! 
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State must obey the legislative power in the execution of 
their several functions, or else the constitution is at an end, 
1 Comm, 49. Tn our constitution the law aseribes to the king 

© attribute of sovereignty ; but that is to be understood in 
filualiiea Sense, i, e, as supreme magistrate, not as sole legis- 

Y, as the legislative power is vested in the king, lords, and 

anp, not in any one of the three estates alone, See Par- 











Canute, ¢. 13. See Mortuary, 

D, A narrow sea; as Mare Balticum, the sound; 

M; to sound is to make trial how many fathom a sea is deep, 

erch, Dict, 

w UTH AUSTRALIA. By the 4 & 5 Wm, 4. c, 95, 

o Majesty is empowered to erect South Australia into one 

are British provinces; and all persons settling within the 
are to be subject only to such laws as shall be made as 

peat ter directed for the government of such province or 

rinces, 


KPOUL-ScoT. A mortuary is so called in the laws of 
















+ authorizes his majesty, with the advice of his privy 
» to empower persons resident in any of such provinces 
bed laws, constitute courts, appoint officers and clergy- 
tor! and impose taxes, &c. ; but the laws so made are as 
pyi may be laid before the king in couneil, 
of td 22. his majesty is empowered to frame a constitution 
r » Bovernment for any of the provinces possessing a 
Population of 50,000 souls. 
Tange’, #¢¢ contains a variety of provisions for the sale of 
Sy and for the conveyance of emigrants from this country, 
talon? a clause forbidding convicts to be transported to the 
to om Sra Company, 
South Sea, They 







A company of merchants trading 
ttre e incorporated on lending the 
Of the ERE ten millions of money towards paying the debts 
1000, 00, Ke. They might purchase lands not exceeding 
advan, Per annum; and besides an interest for the money 
“out op et the government, 8000/. a year was to be paid them 
Bu the funds towards the management of this company. 
See 24 Geo. 2. c. 11. The corporation were granted 
the act) trade from the river Oroonoko (called Aranoka in 
ee the east side of America, to the southernmost 
a & erra del Fuego, and from thence through the South 
Ports, x, And the company were to be owners of all islands, 
Thei € they could discover, 9 Ann, c. 21, 
by whige vile es were first narrowed by the 42 Geo, 8, ¢. 77. 
fisher oh act ritish-built ships were permitted to carry on 
Td in the Pacific Ocean without licence by the South 
6.99, ety (or East India Company). By 47 Geo. 8. st. 1. 
the ogg tth of the 9 dun. e. 21, as vested in the company 
or sive trade was repealed as to all places which then 
the jon Should at any time thereafter, be belonging to, or in 
esty, hi g, or under the dominion or protection of his 
Bing} is heirs and successors. 



























ep- 
mits of the 
y as a consideration for the surrender by the 
A duty aech exclusive trade, 

Cet in h; 1s. 6d, per ton was also imposed on all vessels 
nish subg last or importing the produce of the fishery of 
Mito paetd’*ts) entering inwards or clearing outwards from 
e a Within the said limits, The duties are to cease 

Seg aly grantee fund is completed, 
O Ann. c. 30; 1 Geo, 1, ste 2. c. 21; 8 Geo, 1 
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c, 9; 5 Geo, 1. c. 19; 6 Geo, 1, e. 4; 7 Geo, 1, 6.5; 8 Geo, 1. 
c. 22. as to the establishment of the company and regulation 
of its stock, And further, the 24 Geo. 2, c. 11, for reducing 
the interest upon the capital stock of the South Sea Company 
from the time and upon the terms therein mentioned, and for 
preventing of frauds committed by the officers and servants 
of the said company; and the 26 Geo, 2. c, 16. for reducing 
the number of directors of the said company, and for regu- 
lating the election of the governors and directors of the said 
company. 

Creation of the old South Sea annuities, 9 Geo, 1, e. 6. 
§ 3; 8 Geo. 2. c. 16. Redemption of South Sea annuities 
out of sinking-fund, 4 Geo, 2, c. 5; 6 Geo, 2. c. 25; 9 Geo, 
2, c, 34; 10 Geo. 2. c. 17. § 35. New South Sea annuities 
created 6 Geo. 2. e. 28, Restrained from issuing bonds 
without a general court, 6 Geo, 2. c. 28. § 26; 7 Geo, 2.¢,17, 
The company continued till the annuities should be redeemed, 
24 Geo, 2. c, 2, § 31, The first and second subscribed South 
Sea annuities to be consolidated, 25 Geo. 2, c, 27. § 26, See 
further, National Debt. 

SOUTHWARK. See London, 

SOWLEGROVE, An old name of the month of Febru- 
ary, so called by the inhabitants of South Wales, 

OWMING and Rowming (or sooming and rooming). The 
apportioning or placing of cattle on a common, or goods in a 
house, according to the respective rights of various parties 
interested. Scotch Law Dict, 

SOWNE, from the Fr, souvenue, remembered.) A word 
of art formerly used in the Exchequer, where estreats that 
sowne not, were those that the sheriff could not levy, viz. 
such estyeats and casualties were not to be remembered, and 
ran not in demand; and estreats that sowne were such as he 
might gather, and were leviable. 4 Hen. 5, c, 2; 4 Inst. 107. 

SPADARIUS, for spatharius. A sword-bearer. Blount. 

SPAT PLACITUM. A court for the speedy execu- 
sion of justice on military delinquents, Brad, Append, Hist, 

ingl. 45, 

SPATULARIA, is numbered among the holy vestments, 
&e. in Mon, Ang. iii, 331, 

SPAWN AND FRY OF FISH. 

SPEAKER. See Parliament, VIL. 

SPECIAL OCCUPANT. See Occupancy, 

SPECIALTY, specialitas.) A bond, bill, or such like 
instrument; a writing or deed under the hand and seal of 
the parties. Zit, These are looked upon as the next class 
OLD aha Aasa on mend PAE ETET special 
evidence under seal. 2 Comm. c. 30. p. 465. See Bond, 
Deed, Executor, V. 6. Real Estate, 

SPECIFIC LEGACIES. See Legacy, 2. 

SPECIFICATION, See Patent. 

Srreiication, in Scotch law, signifies the making a new 
property from materials belonging to another ; as wine from 

rapes, or other instances in which the thing converted can 
13 no means be reduced to its original state. 

SPECIFIC RELIEF IN EQUITY. 
Equity. - P 
SPENCEAN SOCIETIES. See Seditious Societies. 

SPIGURNEL, spigurnellus,] The sealer of the king's 
writ; from the Sax. spicwrran, to shut up or inclose: but 
the following original has been given of this word, that Gal- 
fridus Spiguenel being by King Henry III. appointed to be 
sealer of his writs, was the first in that office, and therefore 
in after-times the persons that enjoyed the office were called 
spigurnels, Pat, 11 Hen. 3; 4 Edw. 1. This office was 
also known by the name of spicurnantia, or espicurnantia ; 
and Oliver de Standford held lands in Nettlebed in Com 
Oxon. per serjantiam spicurnantiæ in Cancellarid Domini Regis. 
27 Edw, 1, i 

SPINACIUM. A sort of vessel which we now call a pin- 
nace. Knight, Ann. 1338. É 
SPINDULZ;, were those three golden pins which were 





See Fish, 





See Chancery, 
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used about the archiepisco} all, and from thence spindu- 
latus signified to be ery the pall. Du Cate 

SPINSTER. An addition in law proceedings usually 
given to all unmarried women; and it is a good a 
the estate and degree of a woman. See Abatement, I. 3. (c.) 

SPIRITUAL CORPORATIONS. See Corporations, 
Ecclesiastica? Corporations. 

SPIRITUAL COURTS. See Courts Ecclesiastical. 

SPIRITUALTIES OF A BISHOP. See Bishop, Guar- 
dian eae Spiritualties. 

SPIRITUALTY. The clergy of England. 

Srmiruatty or Benerices. The tithes of land, &c. 
Lands conveyed to a church, &c. are termed the temporalties 
of a church, bishop, &c. 

SPITTLE HOUSE. A corruption from hospital ; or it 
may be taken from the Teuton. spital, an hospital or alms- 
house. Itis mentioned in 15 Car. 2. c. 9. 

SPOLIATION, eae A writ or suit for the fruits 
of a church, or the church itself, to be sued in the Spiritual 
Court, and not in the temporal, that lies for one incumbent 
against another, where they both claim by one patron, and 
the right of patronage doth not come in question. As ifa 

arson be created a bishop, and hath dispensation to hold his 
kia and afterwards the patron presents another incum- 
bent, who is instituted and inducted; now the bishop may 
have a spoliation in the spiritual court against the new in- 
cumbent, because they both claim by one patron, and the 
right of patronage doth not come in debate; and for that 
the other incumbent came to the possession of the benefice 
by the course of the spiritual law, viz. by institution and 
induction ; for otherwise, if he be not instituted and inducted, 
a spoliation lies not against him, but writ of trespass, or 
assize of novel disseisin (now abolished). F. N. B. 36, 37. 
So it is where a parson that hath a plurality accepts of another 
benefice, by reason whereof the patron presents another clerk, 
who is instituted and inducted ; in this case one of them may 
have spoliation against the other, and then shall come in ques- 
tion, whether he hath a sufficient plurality or not: and it is 
the same of deprivation, &e. Terms de la Ley. And see 
3 Comm. c. 7. p, 90. 

SPONTE-OBLATA, A free gift or pen to the king. 





SPORTULA. Gifts and gratuities forbidden to be re- 
ceived by the clergy- 
SPOUSALS, lia. See Espousals. 


SPOUSE-BREACH. Adultery, as opposed to simple 
fornication. 

SPRING GUNS. See Engines. 

SPRINGING USES, or contingent uses. See Uses. 

SPULLERS OF YARN. Persons that work at the spole 
or wheel; or triers of yarn to see that it be well spun, and 
fit for the loom. 1 Mar. st. 1. c. 7. 

SPULZIE, spoliatio.] The taking away or meddling with 
moveables in another's possession, without the consent of the 
owner or authority of law. Scotch Law Dict. 

SPUR-ROYAL, spurareum aureum.] An ancient gold 


coin. Paroch. Antiq. 321. 

SQUALLEY. 7$ faultiness in the making of cloth. 43 
Eliz. c. 10. See Romey. 

SQUIBBS. See Fire- Works. 

STABBING. See Homicide, III. 2; Mayhem. 


STABILIA. A writ called by that name, on a custom in 
Normandy that where a man in power claimed lands in the 
possession of an inferior, he petitioned the prince that it 
might be put into his hands till the right was decided, where- 
upon he had this writ, Breve de Stabilia. To this a chai 
ter of King Henry I. alludes in Pryn's Lib. Angl. tom. 

. 1204. 

STABILITIO VENATIONIS. The driving deer to a 
stand. Stabilitas, the place where one ought to stand in 
hunting. Leg. Hen. 1. e. 17. 

STABLE-STAND, stabilis statio, vel stans in stabulo.) 
Is where a man is found at his standing in the forest with a 





jon for | 


| bloody-hand. 
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| according to the nature of the thing stamped or taxed 
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cross or long-bow bent ready to shoot at any deer ; or st 
ing close by a tree with greyhounds in a leash ready to slip: 
And it is one of the four evidences or presumptions where 
a person is convicted of intending to steal the king's deer in 
the forest: the other three are dog-draw, back-bear, and 
Manwood, par. 2. cap. 18. 


STACK. A quantity of wood three feet long, as many 


| feet broad, and twelve feet high. Merch. Dict, 


STADIUM. A furlong of land; the eighth part of 
Domesday. f: 

STAFF-HERDING. The following of cattle within 
forest. And where persons claim common in any forest, i 
must be inquired by the ministers whether they use staf 
herding, for it is not allowable of common right; because 
that means the deer, which would otherwise come and feet 
with the cattle, are frighted away, and the keeper or follo 
will drive the cattle into the best grounds, so that the d 
shall only have their leavings; therefore, if any man 
hath right of common, under colour thereof use staff-herd 
it is a cause of seizing his common till he pay a fine for 
abuse. 1 Jon. Rep. 282. 

STAGE-COACHES. 
Hackney-Coaches. 5 
STAGE-PLAYS. See Playhouse. 
STAGIARIUS. A resident; as J. B. Canonicus et Poy 
iarius Sancti Pauli; a canon residentiary of St, P 
hurch. Hist. Ecel. S. Paul. But this i 
made between residentiarius and. stagiarius 
installed to the privileges and profits of residence, was 
dentiarius; and while he actually kept such stated resi 
he was stagiarius. Statut. Eccles, Paulin, MS. 44., 

iaria, the residence to which he was obliged; stagiath’ 
ep atte i 
STAGNES, stagna.] Pools of standing water. 

c. 21. A pool consists of water and land; and there! 
os the name of stagnum, the water and land shall pass ® 
inst. 5. a 
STAL-BOAT. A kind of fishing boat, mentioned i” 
eS 21. F, 
'ALKING. The going gently, step by step, under © 
of a horse, &c. to take anne NAE shall stalk with bus 
beast to any deer, except in his own forest or park, undeit 
penalty of 102. 19 Hen. e. 11. P 

STALKERS. Certain fishing nets, See 13 Rich: 2 

STALLAGE, stallagium, from the Sax. stal, i, e. stabi 
statio.) The liberty or right of pitching and erecting t 
in fairs or markets, or the money paid for the same. 
nett’s Gloss, See Market, Toll. 

STALLARIUS. Is mentioned in our historians, 
nifies præfectus stabuli: he was the same officer W 
now call master of the horse. Spelm. Sometime! 
been used for him who hath a stall in a market. Fleta, 4 


c. 28. 

STAMP-DUTIES. A branch of the perpetual 100 4 
of this kingdom. (See Taxes.) They are a tax iMP 
upon all parchment and paper whereon many legal P! 
ings or pona instruments are written; and also 
licences for retailing wines, letting horses to hire, an 
rous other purposes; and upon all newspapers, 2¢¥ 
ments, cards, and dice. These imposts are very W 









See Coaches, Furious Drivingi 





























gradually from one penny to ten pounds (and indeed, 1" 


cases, as legacies, administrations, conveyances, 
amount proportioned to the property conveyed). 
institution of the stamp-duties was by the 5 & 
c. 21; and they have since been increased to an 
which nothing but the absolute necessity of their De 
posed could prevent us from styling enormous. apo 
are managed by commissioners appointed for the P 
They now extend to such an astonishing variety 0f tpe 
and depend on such a multiplicity of statutes, which 









tinually varying the amount, that no table or CO} 
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Bre could be framed would probably be of any service to 
ler afier one session of parliament, 
OF late years the stamp aes many articles have been 
lessened or altogether repealed; and by a recent act (the 
i at aD) the board of stamps and taxes have 
solidated, 
WE TANDARD, from the Er, estandart, Se. signum, vex- 
Anao, In the general signification, is an ensign in war. 
coe is used for the standing measure of the king, to the 
ing whereof all the measures in the Jand are or ought 
e framed by the clerks of markets, aulnagers, or other 
is nas according to Magna Carta and divers statutes. This 
‘ot without good reason called a standard, because it 
leth constant and immoveable, having all measures com- 
towards it for their conformity: even soldiers in the field 
© their standard or colours for their direction in their 
Thee: to repair to. Britton, c, 30. See Measure, 
fine ite is a standard of money, directing what quantity of 
eit and gold, and how much allay, are to be contained 
in of old sterling, &c, ; and standard of plate, and silver 
pastures, 6 Geo. 1. e.11. See Allay, Gold, Money, &e. 
eeeanDUs ‘True standard, or legal weight or mea- 
> „ Cartular, §, Edmund. MS. 268. 
mi ANDEL, A young store oak-tree, which in time may 
tandia PeT; and twelve such young trees were to be left 
(tepen in every acre of wood at the felling thereof, by the 
ia My 35 4 en. 8. c, 17. And see (repealed) 13 Eliz, 
; 8.18. and post, tit. Wood. 
Ma ANDING ARH MY not tole Kopt In tna ot peace 
or consent of parliament. 1 W. § M. sess, 2. c. 2. 
iers, 
M TANNARIES, stannaria, from the Lat, stannum, tin.] 
aua” and works where tin metal is got and purified; 
tinen Wall, Devonshire, &e. Camden Britt. 199, The 
<The ate called stannary men, 
admini Pary courts in Devonshire and Cornwall, for the 
Dt recon ion of justice among the tinners therein, are courts 
held pens but of a private and exclusive nature, They are 
“fore the lord warden and his substitutes; in virtue of a 


Drivi 
Bue nie granted to the workers in the ti 







: hay, 






















nae a public act, 16 Car. 1. 
during ners and labourers in an 
ng the ti 
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wit 2315 9 Bulst. 183; s 
fy Concern, actions between tinner and tinner, &c. though 
t be foe. the Stannaries, or arising therein, if the de- 

e cours und within the stannaries, may be brought into 
+ Or at common law; but if one party alone is a 

nor arg sitory actions which concern not the stan- 
cee Ee cannot be brought in the stannary 
hits in 4 & 5 Wm. 4, e. 42, commissioners for taking affi- 
ttaording s £ommon law courts at Westminster, or masters 
h of te in Chancery, having commissions from the vice- 
Courts of, Maries, are empowered to take affidavits in 







atch transit 
























Vor, yy, ‘he vice-warden, 
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_ Labourers in the stannaries may recover their wages before 
justices of peace. 27 Geo. 2. e. 6. 

STANNARIUS. A pewterer or dealer in tin; of or be- 
longing to tin. Lit. Dict. 

STAPLE, stapulum] From the Fr. estape, i. e. forum 
vinarium, a market or staple for wines, which formed the 
principal commodity of France; or rather from the Germ, 
stapulen, which signifies to gather or heap any thing together : 
in an old French book it is written a Calais Estape de la Laine, 
&e. i. e. the staple for wool: and with us it ath been a pub- 
lic mart appointed by law to be kept at the following places, 
viz. Westminster, York, Lincoln, Neweastle, Norwich, Can- 
terbury, Chichester, Winchester, Exeter, and Bristol, &c. 
A staple court was held at the Wool Staple in Westminster, 
the bounds whereof began at Temple-Bar and reached to 
Tuthill; in other cities and towns, the bounds are within the 
walls; and where there are no walls, they extend through all 
the towns: and the courts of the mayor of the staple is 
governed by the law merchant in a summary way, which is 
the law of the staple, 4 Inst. 285. See the Statute of the 
Staple, or Ordinance of the Staples, 27 Edw. 8. st. 2. The 
staple goods of England are wool, wool-fels, (or skins,) lea- 
ther, lead, tin, cloth, butter, cheese, &c. as appears by the 
statute 14 R. 2. ¢.1, Though some allow only the five first; 
and yet of late staple goods are generally understood to be 
suchas are vendible, of any kind, and not subject to perish. 

The acts above referred to are repealed. But that there is 
still a company of the merchants of the staple of England, 
see Petition, No. 246, Appendix to Votes of House of Com- 
mons, A, D, 1824, under the seal of the mayor, constables and 
commonalty, See further Customs on Merchandise, Statute 
Staple. 

rin, starrum, a contraction from the Hebr. shetar, a 
deed or contract.] All the deeds, obligations, &e. of the 
Jews, were anciently called stars, and written for the most 
part in Hebrew alone, or in Hebrew and Latin, one of which 

et remains in the treasury of the Exchequer, written in 

Tebrew without points, the substance whereof is expressed 
in Latin just under it, like an English condition under a Latin 
obligation: this bears date in the reign of King John; and 
many stars, as well as of grant and release, as obligatory, and 
by way of mortgage, are pleaded and recited at large in the 
Plea-rolls. Pasch, 9 Edw. 1. See Star-Chamber. 

In one of the statutes of the university of Cambridge, the 
antiquity of which is not known, the word starrum is twice 
used for a schedule or inventory. 4 Comm, c.19. p. 266, n. 

STAR AND BENT. See Sea Ban 

STARCH asp STARCH POWDER. Were articles 
subject to the duties and controul of the Excise, but by the 
4§ 5 Wm. 4. c, 77, these duties were repealed. 

STAR-CHAMBER, camera stellata, otherwise called 
Chambre des aoan A chamber at Westminster so called, 
(as Sir Thomas Smith, de Rew Anglor. lib. 2. c, 4, conjec- 
tures,) because at first the ceiling thereof was adorned with 
images of gilded stars. And in the 25 Hen. 8. e. 1. itis 
written the Starred Chamber. It was ordained by 3 Hen. 7. 
c. 1; and 21 Hen, 8. c. 2. that the chancellor, assisted by 
others there named, should have power to punish routs, riots, 
forgeries, maintenances, embraceries, perjuries, and other 
mick misdemeanors as were not sufliciently provided for by 
the common law, and for which the inferior judges were not 
so proper to give correction. 

But by 16 Car. 1. c. 10. this Court, commonly called the 
Star-chamber, and all jurisdiction, power, and authority 
thereto belonging, are abolished. Cowell. 

Molly and Blackstone seem to think it was called the 
Star-Chamber, because the recognizances which the Jews 
formerly entered into to the crown, and which were called 
stars, were kept in that chamber. See ante, Star, 

See 4 Comm. c. 19. in the notes, for some particulars rela- 
tive to this court, Hudson's Treatise of the Court of Star- 
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STATUTE. STATUTE. 


Chamber, there referred to, is now published at the beginning | been. Whitelock on P. Writ, 277. Hallam, Middle 
of the second volume of Collectanea Juridica. cap. on the English Constitution. 

STATED DAMAGES. See Bonds, Covenants, Damages, ‘The mode in which statutes are made is stated under title 
§e. Parliament, Div. VII.—To what is there said we may her 
STATICS, statice, scientia ponderum.] Knowledge of | only add, that the royal assent, when given, is written up 

weights and measures; or the art of balancing or weighing in | the several acts by the clerk of the parliament. 
scales. Merch. Dict. In the reigns of Hen. 6. and Edw. 4. the language of the 
STATIONARIUS. The same as Stagiarius. statutes was sometimes English, but more commonly Fre 
STATUARIUM. A tomb adorned with statues. Zn- | but were framed and entered on the parliament roll in E 
ulph. 853. After receiving the royal assent the public acts were tran 
TATUS DE MANERIO. The state of a manor: all | out of English into French or Latin, and having been 
the tenants within the manor, met in the court of their | entered on the statute roll were promulgated in those lai 
lord to do their customary suit, and enjoy their rights guages. ‘The statutes of Hen. 7. were the first that were 
and usages, were termed omnis Status de manerio. Paroch. | drawn in English. 
Antiq. 456. The method of citing these acts of parliament is v 
TATU’ Many of our ancient statutes are called after the name of d 
STATUTE, place where the parliament was held that made them; as the 
Srarvrum.] Has divers significations: first, it signifies | statutes of Merton and Marleberge (Marlborough), of 
an act of parliament; and, secondly, it is a short writir minster, Gloucester, and Winchester. Others are denominale! 
called a statute-merchant, or statute staple, (see those titles,) | entirely from their subject; as the statutes of Wales and l 
which are in the nature of bonds, &c. and called statutes, as | land, Articula Cleri, and the Prerogativa Regis. 
they are made according to the form expressly provided in | are distinguished by their initial words, a method of cit 
certain statutes. very ancient : as the statute of Quia Emptores, and that 0 
The acts of parliament, statutes, or edicts, made by the | Circumspecté Agatis. But the most usual method ol 
king's majesty, by and with the advice and consent of the lords | them, especially since the time of Edw. 2. is by naming 
spiritual and temporal and commons in parliament assembled, | year of the king's reign in which the statute was made 
(see 8 Rep. 20.) compose the Leges Scriptee, the written laws | gether with the chapter, or particular act, according to 
of the kingdom. ‘The earliest statute, of which any record | numeral order. All the acts of one session of parlian 
exists, is the statute of Gloster, 6 Edw. 1. which is entered | taken together make properly but one statute: wail the 
on a statute roll at the tower. There are six of these rolls, | when two sessions have been held in one year, we 
the latest containing the statutes of 12 Edw. 4. The | mention stat. 1. or stat. 2. Thus the Bill of Rights is ¢ 
previous statutes of Merton, 20 Hen. 3; Marleberge, | as 1 W. & M. st. 2. c. 2. signifying that the 
52 Hen, 3. and Westminster the first, 3 Edw. 1. are found | chapter or act, of the second statute, (or the laws made i 
in all printed collections, and in numerous ancient manu- | second session of parliament,) in the first year of 
scripts of the statutes. The general printed collections of the | William and Queen Mary. 
statutes are preceded by Magna Carta, 9 Hen. 3. as con-| These statutes, or acts of parliament, were anciently] 
firmed and entered on the statute roll of 25 Edw. 1. or the | mulgated by means of exemplilications thereof under 
charter roll, 28 Edw. 1. and that charter has now the force of | seal, which were sent to the sheriffs of the several coi 
a statute, and had such force, if not at the time of its being | with writs requiring them to be published in such p 
granted, certainly very soon after. the county as the sheriffs thought fit. Writs of this 
After the parliament of 14 Zdw. 3. a certain number of | appear annexed to the statutes on the statute rolls i y 
relates, barons and councillors, with twelve knights and six | Tower from 6 Edw. 1. down to the reign of Hen. 4 
Purgesses, were appointed to sit from day to day, in order to | very long after that time printing came into use, and 
turn such petitions and answers as were fit to be perpetual | statutes of each session were printed at the end of the 
into a statute ; but for such as were of a temporary nature, | and thus made known to the public; though proclam 
the king issued his letters patent, Rot. Parl. (Edw. 3.) | were not entirely superseded in particular instances 
p.113. This reluctance to innovation without necessity, and | much later date. See the 25 Hen. 8. c. 22. The 
to swell the number of laws which all were bound to know | sessional publication of statutes was that of the acts p 
and obey, with an accumulation of trifling enactments, led | the first and only parliament of Rich. 3. From t 
apparently to the distinction between statutes and ordinances. | until the year 1796, these sessional publications were 
Ihe latter are indeed defined by some lawyers to be regula- | only mode of promulgation adopted; and these Wj 
tions proceeding from the king and lords without concurrence | generally obtainable, except by private purchases 
of the commons. But if this be applicable to some ordi- | livery of them being confined to about 1100 copies (se 
nances, it is certain that the term, even when opposed to | the public cost) to the members of each house of pal Ta 
statute, with which it is often synonimous, sometimes denotes | the privy council, and some great officers of state. “fai 
an act of the whole legislature. In 37 Edw. 3. where divers | sequence of several reports made by committees of 
temporary regulations against excess of apparel were made in | of Commons specially appointed to consider of the pror ig 
full parliament, “it was demanded of the lords and commons, | tion of the statutes, 5500 copies are now distributed ti 
inasmuch as the matter of their petition were novel and un- | out the United Kingdom of Great Britain and Irelands 
heard of before, whether they would have them granted by | Houses of Parliament, great officers and be a 
way of ordinance or of statute? They awarded that it would | state, public libraries, courts of justice, sheriffs, ” 
be left to him than by way of ordinance and not of statute, in | magistrates, and clerks of the peace. y 
order that any thing which should need amendment might be By 41 Geo. 3.c. 90. itis enacted, that the statute’ 
awarded at the next parliament.” So much scruple did they | by the king's printer, in Great Britain and Ireland re’ Ui 
entertain about tampering with the statute law of the land. | shall be evidence of all such statutes prior to the : 
R. P. p. 280. And see R. P. iii. 17, iv. 35, and the ordi- | 1801. sti 
nances of the staple, 27 Edw, 3. confirmed as a statute in the | By 33 Geo. 3. c. 13. it is enacted, that when the isa! 
subsequent paee of an act of parliament is not directed to commence 
If there any difference between an ordinance and a | time specified within it, the clerk of the parliaments 
statute, as some have called it, it is but only this, that an ordi- | dorse upon it the day upon which it receives the royal 
nance is but temporary till confirmed and made perpetual, buta | (and which since this act is added in the iie bed 
statute is perpetual at first, and so have some ordinances also | immediately after the title :) and that day shall be # 
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its commencement.—The statute has obviated much incon- 
venience (not to say injustice) which arose from the former 
Maxim, that an act of parliament operated from the first day 
of the session, the whole session, like the whole term, being 
considered as one day, and thus many statutes had the force 

Of ex post Sacto laws. 
Y 48 Geo. 3. e. 106. 















. when bills for continuing temporary 
Acts shall not pass before such acts expire, such acts shall be 
Continued from the time of their expiration, except as to 
Penalties, &c, 
An edition of the Statutes of the Realm, from original re- 
's and authentic manuscripts, was undertaken in the year 
1, under the authority of the commissioners on the public 
rds in Great Britain. The first volume, containing the 
utes from 20 Hen, 3, to the end of the reign of Edw. 3. 
‘led by a complete collection of the Charters of Liberties, 
Hen. 1, to Edw. 3, was published in 1811. The second 
Volume, including the ‘statutes from Rich. 2. to the end of 
Hen. 7. appeared in 1816. These two volumes contain the 
qole of what may be termed the ancient part of the statute 
W. A long introduction with an appendix thereto, prefixed 
le first volume, and the notes tl roughout that and the 
volume, afford information on the subject of statute 
day "Ot much known even to the best lawyers of the present 
ae The gho to the quarto edition of the statutes, 
to 


















feo. 3, &c,) published by the king's printer, subsequent 
Union between Great Britain and Ireland, and two 
8 prefixed to the first volume of the Collection of 
alates, in ten volumes quarto, from Magna Charta to 1801, 
teft Plished by the king’s printer, will be found useful, with 
Stat nee to the history of former printed editions of the 
es. ‘The authentic collection has been continued by the 
tej missioners on the records, by subsequent volumes, to the 
pia of Wm. 3.; from which time the sessional collections 
Volge by the king’s printers are sufficiently accessible. Two 
iés Of the acts of parliament of Scotland have also been 
ted by the same commissioners. ‘The commissioners on 
autho s of Ireland, are about in like manner to publish an 
A atic collection of the acts of the parliaments of Ireland 
Pring Ot law, says a celebrated author, who, however his 
tonib of arbitrary monarchy, as applied to the British 
Tehon 0, are erroneous or culpable, was yet an acute 
ler, is that which is needful for the good of the people, 
Withall perspicuous, “ The perspicuity, (he sagaciously 
aig) COnsisteth just so much in the words of the law itself 
Mado claration of the causes and motives for which it was 
Tatung , That it is which shows us the meaning of the legis- 
å and that meaning once known, the law is more easily 
tood by few than by many words; for all words are 


































e words, is without the compass of the law; and 
dae S&USC Of many unnecessary processes. For when I 
ean oY short were the laws of ancient times, and how 
een Rr they grow still longer, methinks I see a contention 

to ote framers and pleaders of the law, the former seek- 
titeumg or cumscribe the law, and the latter to evade their 
Wielas "iPtions, and that the pleaders have got the victory. 
the req Beth therefore to the office of a legislator to make 
PE the pi Perspicuous why the law was made, and the body 
Ter? Jaw itself is short, but in as significant terms as may 
We acters Leviathan, part 2. ch. 30. ed, 1651, p, 182. 
© Now to consider, 


L. The different kinds of statutes. 
TL, Some general rules with regard to their con- 


T struction, 

1 eee í ; 

Modern ae division of statutes is obviously into ancient and 
he statutes from Magna Charta down to the end 
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of Edw. 2. including also some which (because it is doubtful 
to which of the three reigns of Hen. 1. Edw. 1, or Edw. 2., 
to assign them) are termed incerti temporis, compose what 
have been called the vetera statuta; those from the beginning 
of the reign of Edw. 8. being contradistinguished by the ap- 
pellation of the nova statuta. The former also, from some 
accidental circumstance of collection or publication, are some- 
times spoken of as prima aut secunda pars veterum statutorum. 
Dwarris on Stat. 626. 

Statutes are either general or special, public or private, 
A general or public act is an universal rule, that regards the 
whole community: and of this the courts of law are bound to 
take notice judicially and ex officio without the statute being 
particularly pleaded, or formerly set forth by the party who 
claims an advantage under it, Special or private acts are 
rather exceptions than rules, being those which only operate 
upon particular persons, and private concerns: and of these 
(which are not promulgated with the same notoriety as the 
former) the judges are not bound to take notice, unless they 
be formerly shewn and pleaded. Thus, to shew the distinc- 
tion, the 13 Eliz. c. 10. to prevent spiritual persons from 
making leases for longer terms than twenty-one years, or three 
lives, is a public act ; it being a rule prescribed to the whole 
body of spiritual persons in the nation: but an act to enable 
the bishop of Chester to make a lease to A. B. for sixty years, 
is an exception to this rule: it concerns only the parties and 
the bishop's successors; and is therefore a private act, 1 Comm. 
Introd. § 8, p. 85, 86, 

Some statutes (says another authority) are general, and 
some are special: and they are called general from the genus, 
and special from the species ; as for instance; the whole body 
of the spirituality is the genus, but a bishop, dean, and 
chapter, &c, are the species: therefore statutes which con- 
cern all the clergy are general laws, but those which concern 
bishops only are special. 4 Rep. 76, ‘The 21 Hen. 8. c. 18, 
which makes the acceptance of a second living by clergymen 
an avoidance of the first, is a general law, because it concerns 
all spiritual persons. 

Al statutes concerning mysteries and trades in general are 
general or public acts; though an act which relates to one 
particular trade is a private statute. Dyer, 75, A statute 
which concerns the king is a public act ; and yet the 23 Hen. 8, 
concerning sheriffs, &e. is a private act, Plowd. 38; Dyer, 
119. It is a rule in law, that the courts at Westminster 
ought to take notice in a general statute, without pleading it; 
but they are not bound to take notice of particular or private 
statutes unless they are pleaded, 1 Inst. 98. 

All difficulties respecting the distinction of modern statutes, 
as public or private, are prevented by regulations of both 
houses of parliament, under which the statutes are at present 
classed in four series: 1. Public general acts: 2. Local and 
personal acts to be judicially noticed : 3. Private acts printed : 
4, Private acts not printed. The first of these are, in the 
largest sense of the word, public acts. The nature of those 
in the second series is defined by the clauses respectively 
annexed to them, Road acts and others of an extensive 
nature are made public acts by a clause in each act enacting, 
“ That this act shall be deemed and taken to be a public act, 
and shall be judicially taken notice of as such by all judges, 
justices, and others without hie specially pleaded.” In- 
closure Acts, Estate Acts, and such others in the third series, 
the persons concerned wherein choose to be at the expense 
of printing them, have a clause annexed to each act, “ That 
this act shall be printed by the printer to the king's most 
excellent majesty, and a copy thereof, so printed, shall be 
admitted as evidence thereof by all judges, justices, and 
others,” These may be called quasi-public acis. The acts 
classed in the fourth series are strictly private: being either 
naturalization acts, divorce acts, &e. or, though relating to 
inclosures or estates, not having the clause last quoted annex- 
ed to them, 
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“Statutes are also either declaratory of the common law, or 
remedial of some defects therein; or, to s] more strictly, 
they are either declaratory of the old law, or introductory of 
a new law; remedial statutes being generally mentioned in 
contradistinction to penal statutes; declaratory, where the 
old custom of the kingdom is almost fallen into disuse, or be- 
come disputable; in which case the parliament has thought 
proper, in tuum rei testimonium, and for avoiding all 
doubts and difficulties, to declare what the common law is 
and ever hath been. Thus the statute of treasons, 25 Edw. 
3. st. 5. c. 2. doth not make any new species of treasons ; but 
only for the benefit of the subject, declares and enumerates 
those several kinds of offence, which before were treason at 
the common law. 

Remedial, or introductory, statutes, are those which are 
made to supply defects, and abridge such superfluities in the 
common law, as arise either from the general imperfection of 
all human laws, from change of time and circumstances, from 
the mistakes and unadvised determinations of unlearned (or 
even learned) judges, or from any other cause whatsoever. 
And this being done, either by enlarging the common law 
where it was too narrow and circumscribed, or by restraining 
it where it was too lax and luxuriant, hath occasioned another 
subordinate division of these remedial introductory acts of 
parliament, into enlarging and restraining statutes. To 
instance again in the case of treason. Clipping the current 
coin of the kingdom was an offence not sufficiently guarded 

ainst by the common law; therefore it was thought expe- 
dient by 5 Eliz. c. 11. (now repealed) to make it high treason, 
which it was not at the common law. So that this was an 
enlarging statute. At common law also spiritual corpora- 
tions might lease out their estates for any term of years, till 
prevented by the 13 Eliz. c. 10. before mentioned. ‘This 
was therefore a restraining statute. 1 Comm. 86, 87. 

Tt is remarked by Mr. Christian that the 5 Eliz. e. 11, 
above referred to, hardly corresponds with the general notion 
either of a remedial or an enlarging statute. In ordinary 
legal language, remedial statutes are (as has been already 
noticed) contradistinguished to penal statutes, An enlarging 
or an enabling statute is one which increases, not restrains, 
the power of action. As the 32 Hen. 8. c. 28. which gave 
bishops and all other sole ecclesiastical corporations, except 
parsons and vicars, a power of making leases which they did 
not possess before, is always called an enabling statute. The 
13 Eliz. e. 10. which afterwards limited that power, is on the 
contrary styled a restraining or disabling statute. 1 Comm. 
87, n. See also 2 Comm. c. 20; and tit. Lease, IL. 

Penal statutes are acts of parliament that impose a for- 
feiture on such as transgress the provisions therein contained. 

A penal statute may also be a remedial law, 1 Wils. 126; 
and a statute may be penal in one part, and remedial in an- 
other part. Dougl. 702. 

But where an act of parliament only gives a remedy to the 
party grieved, it shall not be icaldero as a penal statute. 
Wilson, par. 1. fol. 412. 

Statutes may also be considered as permanent or tempo- 
rary, Of the former sort are such as are passed for the 
establishing of general regulations of law, or for the impos- 
ing such taxes as are in their nature intended to be perma- 
nent, being applicable to the payment of permanent national 
burthens, Of the latter are the annual acts for regulating 
the army, for granting duties on malt and pensions, for fund- 
ing particular loans, &c. also such acts, the policy of which 
depends on temporary circumstances, as the duration of war, 
&c. or the utility of which may be at first uncertain, and 
which therefore are made for a time only, in order that they 
may come under the frequent review of the legislature, to be 
continued, and if necessary amended, until at last they are 
made permanent or perpetual. To secure a regularity in the 
continuance of those temporary acts, a committee is appoint- 
ed at the commencement of every session of parliament, who 
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report the state of all expiring laws; and on such 
these laws are continued and amended, or suffered to 
as the nature of their purposes requires. 


II. Tue rules to be observed with regard to the construe 
tion of statutes are principally these which follow :— 

1. There are three points to be considered in the construe 
tion of all remedial statutes; the old law, the mischief, and 
the remedy: that is, how the common law stood at the making 
of the act; what the mischief was for which the common 
did not provide; and what remedy the parliament hath pro 
vided to cure this mischief. And it is the business of 
judges so to construe the act, as to suppress the mi 
and advance the remedy. 3 Rep. 7; Co. Litt, 11. 42. 
us instance again in the same restraining statute, 13 Ei 
10. By the common law ecclesiastical corporations mi 
let as long leases as they thought proper: the mischief 
that they let long and unreasonable leases to the impovel 
ment of their successors. The remedy applied by the statul 
was, by making void all leases by ecclesiastical bodies 
longer terms than three lives or twenty one years. Now! 
the construction of this statute it is held, that leases, thoug 
for a longer term, if made by a bishop, are not void di 
the bishop's continuance in his fee; or if made by a deanai 
chapter, they are not void during the continuance of © 
dean; for the act was made for the benefit and protection 
the successor. Co. Litt. 45; 3 Rep. 60; 10 Rep. 58. 
mischief is therefore sufficiently suppressed by vacating th 
after the determination of the interest of the grantor} — 
the leases, during the continuance of that interest, being 
within the mischief, are not within the rernedy. 1 
87. 

‘The construction of statutes, though relating to matters 
an ecclesiastical nature, belongs to the superior courts 
common law. 5 East, 345. À 

2. A statute which treats of things or persons of an inferi 
rank, cannot, by any general words, be extended to thosé 
a superior. So a statute, treating of “ deans, prebenda 
arsons, vicars, and others having spiritual promotion 

eld not to extend to bishops, though they have spiritual Pe 
motion ; deans being the highest poy named, and 
being of a still higher order. 2 Rep. 46. 

3. Penal statutes must be construed strictly. Thus 
instance several statutes, all of which are now repeale 
1 Edw, 6. c. 12. having enacted that those who are con! 


of stealing horses should not have the benefit of clergy i 


judges conceived that this did not extend to him that S4 
steal but one horse, and therefore procured a new act for p 
purpose in the following year, 2 & 3 Edw. 6. c. 935 m 
Elem. c. 12. Though Lord Hale states the true o 
the difficulty to have arisen from the circumstance of ae 
as to the benefit of clergy attaching where only one 7 
was stolen, on account of the words in the old stat. 97 
8. c. 8. respecting stealing a horse. 2H. P. C. 9005. ý 
mention a more modern and a more applicable instance 
the 14 Geo, 2. c. 6. stealing sheep, or Shier cattle, was ig 
felony without benefit of clergy. But these genera 
“or other cattle,” being looked upon as much too 1° 
create a capital offence, the act was held to extend to na 
but mere sheep. And therefore, in the next sessions a 
found necessary to make another statute, (15 Geo. 2 
extending the former to bulls, cows, oxen, steers, bu 
heifers, calves, and lambs by name. a 
Where by the enacting clause of an act an offence ÎS ci s 
and a penalty given, and in the same clause there foa nd 
distinct and substantive proviso containing an exemp! by 
incorporated with the enacting part of the clause 
words of reference, it is not necessary, in an action 12 
penalty, to negative such proviso in the declaration. 
A. 94. But see 7 T. R. 27, 141. ial OY 
So acts of parliament which take away the tria 
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ind abridges the liberty of the subject, ought to receive the 
rictest construction. 4 Bing. 183. 

= So also it is a well settled rule of law, that every charge 

upon the subject must be imposed by clear and unambi- 

Bigs terms. See 2 B, $ B. 30; 2B. § C. 515; 4B. $C. 










nee Statutes against frauds are to be liberally and bene- 
sully expounded. These are generally called remedial 
Matutes, And it is a fundamental rule of construction, that 
pra Statutes shall be construed strictly, and these remedial 
a uates liberally, See 1 Comm. 88, §Ẹ m. This may seem 
bei ntradiction to the last rule, most statutes against frauds 
ing in their consequences penal. But this difference is here 

aa taken; where the statute acts upon the offender, and 
a a penalty, as the pillory or a fine, it is then to be taken 
asida Y; but when the statute acts upon the offence, by setting 
AN fraudulent transaction, here it is to be construed 
allay. Upon this footing, the 13 Hliz. c. 5. which avoids 
was he of goods, &e, made to defraud creditors and others, 
detr eld to extend, by the general words, to a gift made to 
bec the queen of a forfeiture, 3 Rep. 82. It has also 
n held, that the same words of the same statute will bear 

A rent determinations, according to the nature of the suit 
p prosecution instituted upon them. For example: the 
Hove: €. 14, against gaming, enacts, that if any person shall 
Winns Any one time or sitting 107, and shall pay it to the 
the be he may recover it back within three months; and if 
for ser does not within that time, any other person may sue 
It, and treble the value besides. In a case where an action 
‘Ought to recover back fourteen guineas which had been. 
tion h paid after a continuance at ie except an interrup~ 
88 fay ns dinner; the court held the statute was remedial, 
Apen, äs it prevented the effects of gaming, without inflicting 
time aY; and therefore, in this action, they considered it one 
ias sitting, But they said, if an action had been brought 
sired Mon informer for the penalty, they would have con- 
held t ìt strictly, in favour of the defendant, and would have 
i nt the money had been lost at two sittings. 2 Black. 
one: 1 Comm. 88, 89, § n. 
that ae Part of a statute must be so construed by another, 
e whole may, if possible, stand; ut res magis valeat, 

ee ete „As if land be vested in the king and his heirs 
th of parliament, saving the right of A. ; and A. has at 
“for jie A lease of it for three years: here A, shall hold it 
King term of three years, and afterwards it shail go to the 
of i For this interpretation furnishes matter for every clause 
6, eats to work and operate upon. But, a 
Void, aD totally repugnant to the body of the act, is 
i gang yiecretores an act of parliament v land in the 
or Voste kis heirs, saving the right of all persons whatsoever; 
teithe ÙC land of A. in the King, saving the right of A: 
of of these cases the saving is totally EANA to the 
of the statute, and (if good) would render the statute 
and the We or operation; and therefore the saving is void, 
Cy Fr and vests absolutely in the king. 1 Rep. 47; 1 































































an act is not bound to use any par- 
ia f words, Longmead’s cas Leach, 694, 
w 








1 principle of univer: 
But this 


As if a former act 
twenty pounds 





Says, t y implies a negative. 
bean 4 juror USR uha belal all 
twenty marpo SY Statute afterwards enacts that he shall have 
“regs rks; here the latter statute, though it does not 

* Yet necessarily implies a negative, and virtually 
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repeals the former. For if twenty marks be made qualifica- 
tion sufficient, the former statute which requires twenty 
pounds is atan end. Jenk, Cent. 2.73. But it both acts be 
merely affirmative, and the substance such as both may stand. 
together, here the latter does not repeal the former, but they 
shall both have a concurrent efficacy. If, by a former law, 
an offence be indictable at the quarter sessions, and the latter 
law makes the offence indictable at the assizes; here the 
jurisdiction of the sessions is not taken away, but both have 
a concurrent jurisdiction, and the offender may be prosecuted 
at either; unless the new statute subjoins express negative 
words, as, that the offence shall be indictable at the assizes, 
and not elsewhere. 11 Rep. 63; 1 Comm. 89, 90, 

8. If a statute that repeals another is itself repealed after- 
wards, the first statute is hereby revived, without any formal 
words for that purpose. So when the statutes of 26 Hen. 8. 
c. 1; 35 Hen. 8, c. 3. declaring the king to be the supreme 
head of the church, were repealed by a statute 1 & 2 P. § M. 
and this latter statute was afterwards repealed by an act of 
1 Eliz, there needed not any express words of revival in 
Queen Elizabeth's statute, but these acts of King Henry were 
implied and virtually revived. 4 Jnst. 325; 1 Comm. 90. 

ut when a statute protests to repeal absolutely a prior 
law, and substitutes other provisions on the same subject, 
which are limited to continue only till a certain time, the prior 
law does not revive after the repealing statute is spent, unless 
the intention of the legislature to that effect be expressed. 
3 East, 205, 

A statute introductive of a new qualification, or additional 
condition, respecting any subject, though penned in the affirm- 
ative, repeals a former less extensive or contrary statute con- 
cerning the same matter, 9 Hast, 44, 

A contract declared by statute to be illegal, is not made 
good by a subsequent repeal of the statute. 1 M. Bla, 65. 

9. Nets of parliament derogatory from the power of sub- 
sequent parliaments bind not, So the 11 Hen. 7, ¢. 1. which 
directs that no person for assisting a king de facto shall be 
attainted of treason by act of parliament or otherwise, is 
held to be good only as to common prosecutions for high 
treason, but will not restrain or clog any parliamentary at- 
tainder, 4 Jnst. 43. Because the legislature, being in truth 
the sovereign power, is always of equal, always of absolute 
authority; it acknowledges no superior upon earth, which 
the prior legislature must have been, if its ordinances could 
bind a subsequent parliament. 1 Comm. 90. 

Statutes against the power of subsequent parliaments are 
not binding, notwithstanding the statute 42 Edw. 3. c. 3. de- 
clares that any statute made against Magna Charta shall be 
void ; and this is evident, seeing many pare of Magna Charta 
have been repealed and altered by subsequent acts. Read, 
on Stat. vol. 4. p. 340. And the law has been mistaken on 
this point, for the statutes which intervene between the 
9 Hen. 3. and 42 Edw. 3. are not repealed, though they vary 
from and are contrary to Magna Charta, Jenk. Cent, 2. 

10, Lastly, acts of parliament that are impossible to be 
performed are of no validity; and if there arise out of them 
collaterally any absurd consequences, manifestly contradictory 
to common reason, they are, with regard to collateral con~ 
sequences, void. Blackstone lays down the rule with these 
restrictions, though he allows it is generally laid down more 
largely, that acts of parliament contrary to reason are void: 
but if the parliament will positively enact a thing to be done 
which is unreasonable, 1 know of no power (says the com- 
mentator) in the ordinary forms of the constitution, that is 
vested with authority to control it; and the examples usually 
alleged in support of this sense of the rule do none of them 
prove that where the main object of a statute is unreason- 
able, the judges are at liberty to reject it; for that were to 
set the judicial power above that of the legislature, which 
would be subversive of all government. But where some 
collateral matter arises out of the general words, and happens 
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to be unreasonable, there the judges are in decency to con- 
clude that this consequence was not foreseen by the par- 
Jiament, and therefore they are at liberty to expound the 
statute by equity, and only quoad hoc disregard it [or to state 
it perhaps more correctly, it will not be presumed that any 
construction can be agreeable to the intention of the legis- 
Jature, the consequences of which are unreasonable.] Thus, 
if an act of parliament gives a man a power to try all causes 
that arise within his manor of Dale, yet if a cause should 
arise in which he himself is party, that act is construed not to 
extend to that, because it is unreasonable that any man should 
determine his own quarrel. 8 Rep. 118. But if we could 
conceive it possible for the parliament to enact that he should 
try as well his own causes as those of other persons, there 
is no court that has power to defeat the intent of the legis- 
lature, when couched in such evident and express words as 
leave no doubt whether it was the intent of the legislature 
or no. 1 Comm. 91, and note. 

The following general notes may assist the student in his 
further researches on this subject : 

It is the general rule, that to statutes enacted in parlia- 
ment there must be the assent of the king, lords, and com- 
mons, without which there can be no good act of parliament ; 
but there are many acts in force, though these three assents 
are not nenioo therein, as Dominus rex statuit in parlia- 
mento, and Dominus rex in parliamento suo statuta edit, and 
de communi concilio statuit, §c. Plowd. 97; 2 Bulst. 186. 
And Sir Edward Coke says, that several statutes are penned 
like charters, in the king's name only, though they were made 
by lawful authority. 4 Just. 25. “Before the invention of 
printing, all statutes were proclaimed by the sheriff in every 
county, by virtue of the king's writ. 2 Inst. 526, 644. 

Statutes continue in force, although the records of them 
are destroyed by the injury of time, &c. 2 Inst, 587. 

Statutes consist of two parts, the words and the sense, 
and it is the office of an expositor to is such a sense upon 
the words of the statute as is agreeable to equity and right 
reason. Equity must necessarily take place in the exposi- 
tion of statutes; but explanatory acts are to be construed 
according to the words, and not by any manner of intend- 
ment; for it is incongruous for an explanation to be ex- 
plained. Plowd. 363, 465; Cro. Car. 23. 

‘An act made to correct-an error, by omission, in a former 
act of the same session, was construed to relate back to the 
time when the first act passed, that they might be taken to- 
gether as if they were one and the same act. 2 Price, 381. 

The preamble of a statute, which is the beginning thereof, 
going before, is, as it were, a key to the knowledge of it, and 
to open the intent of the makers of the act, it shall be 
deemed true, and therefore good arguments may be drawn 
from the same. 1 Jnst. 11. 

But the preamble has been held to be no part of the sta- 
tute. 6 Mod. 62, 144, And the true meaning of the statute 
is generally and Properly to be sought from the purview or 
body of the act. The preamble is no more than a recital of 
some inconveniences which by no means exclude any other 
for which a remedy is given by the enacting part of the sta- 
tute. Great doubts have existed how far the preamble should 


control the enacting part; but abundant cases have esta- | 
Dlished that where the words in the enacting part are strong | 
enough to take in the mischief intended to be prevented, | 


they shall be extended for that purpose, though the preamble 
does not warrant it; in other words, the enacting part of the 
statute may extend the act beyond the preamble. 3 Atk. 
304. Cowp. 543. 

It is the most natural and genuine exposition of a statute, 
to construe one part by another part of the same statute, for 
that best expresses the meaning of the makers; the words of 
an act of parliament are to be taken in a lawful and rightful 
sense; and though as has been already said, the construc- 
tion of statutes in general must be made in suppression of 
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the mischief, and for the advancement of the remedy in 
tended by the statute, but so that no innocent person 
literal construction shall receive any damage. 1 Inst 
381. 

The best way to expound a statute is to consider what 
swer the lawyers would probably have given to the questid! 
made, if proposed to them. Plowd. 465; 3 Nels. Abr. 2 

Where a statute gives a remedy for any thing, it shall 
presumed there was no remedy before at common law. Al 
the rules to construe acts of parliament are different from 
strict rules of the common law; though in the constr 
of a statute, the reason of the common law gives great 
Raym. 191, 355; 2 Inst. 301. If an act of parliament 
dubious, long usage may be good to expound it by ; and 
meaning of things spoken and written must be as hath b 
constantly received; but where usage is against the obvi 
meaning of a statute, by the vulgar and common acceptati 
of words, then it is rather an oppression than an ex] 
of the statute. Vaugh. 169, 170. An election cot 
refused to admit evidence of usage to explain the words ofi 
stamp act, on the question whether deeds were valid, whit? 
conveyed several freeholds to several voters, which s 
one stamp. 3 Lud. 177. 

A statute which alters the common law shall not be str 
beyond the words, except in cases of publie utility, 
the end and design of the act appears to be larger than & 
words themselves. Vaugh,179. Relative se in any 
tute may make a thing pass as well as if particularly @ 
pressed; and cases of the same nature shall. be within | 
same remedy. Raym. 54. of 

Statutes made for the public good are to be expounded: 
as to attain their end. 1 Stra. 253, 258. 

Such statutes as are beneficial to the People shall be e 
pounded largely, and not with restriction. Style, 302. 
exposition of statutes concerning the ecclesiastical courts 
longs to the common law courts; and a statute made in in 
tation of the common law is to be expounded by it. 

83, 97. 

‘The affirmative words of statutes do not change the 
mon law without negative words added therein, Thus 
Statute of Wills, being in the affirmative, doth not take 
the custom to devise land in places where it exist 
the statute. Jenk. Cent. 212; Dyer, 155; 1 Inst. u 
see 7 T. R. 628. So though the 54 Geo. 3. c. 84, en 
the Michaelmas quarter sessions should be held in the W% 
after 11th October, it was decided to be merely dire, 
and that those sessions might be held at another time 
negative words would have made the statute imp 
and see Dougl. 188; Bac. Abr. Statute G. (Tth ed.) 

If a statute be made only in affirmance of the ancient 05 
mon law, and doth not enact any thing new, but what was 

rovided for, it is nevertheless a statute, and may be Pl 
Pat the defendant hath a plea at common law. Styles m 
301. An act of parliament, in affirmance of the ¢ 
law, extends to all times after, though it mentions 0 
give remedy for the present; and where a thing 

by statute, all necessary incidents are granted with it. 

235, 

Wherever a statute gives or provides a thing, the¢ 
law supplies all manner of requisites. Hard. 62 
statute made against an injury gives a remedy by 
pressly or implicitly. 2 Znst. 55, 74. And besides a 
upon the statute, as the subject’s private remedy, the o 
may be punished for contempt at the king’s suit, by f0% 
2 Co, Inst. 131, 163. r 

Keble's edition of the statutes and Rastall's 
they who were for adhering to Keble, proved they, 
amined him with the parliament roll, The chist 
ruled it was enough, and Keble was read, 1 Stra 

See further, Dwarris on Statutes. 

Sraturs-Mercuanr. A bond of record, 
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the clerk of the statutes-merchant, and lord mayor 
city of London, or two merchants assigned for that 
3 and before the mayors of other cities and towns, 
SER bailiff of any borough, &c., sealed with the seal of 
debtor and the king, upon condition that if the obligor 
Pays not the debt at the day, execution may be awarded 
inlet, his body, lands, and goods; and the obligee shall 
1 ld the lands ‘to him, his heirs and assigns, till the debt is 
‘vied. Terms de la Ley. 
Estates by statute-merchant and statute-staple are classed 
: the katone among the species of estates defeasible on con- 
he Subsequent, and are said to be very nearly related to 
jum vadium, or estate held till the profits thereof shall 
Wlicharge a debt liquidated or ascertained. For both the 
B thuutermerchant and statute-staple are securities for money, 
hee entered into before the chief magistrate of some 
ing town, pursuant to the 13 Edw. 1, st. 3. de mercato- 
Ps 40d. thence called a statute-merchant; the other pnr- 
to the 27 Edw. 3. st. 2. c. 9. before the mayor of the 
» that is to say, the grand mart for the principal com- 
aet cues or Manufactures of the kingdom, formerly held by 
of parliament in certain trading towns, from whence this 
for dt), called a statute-staple. They are both securities 
bts acknowledged to be due, and originally permitted 
nop Mong traders, for the benefit of commerce, whereby 
only the body of the debtor may be imprisoned, and his 
Seized in satisfaction of the debt, but also his lands 
Y be delivered to the creditor, till out of the rents and 
Helis of them the debt may be satisfied, And during stich 
às the creditor so holds the lands, he is tenant by sta- 
etchant or statute-staple, ‘There is also a similar se- 
NA the recognizance in the nature of a statute-staple, 
te 


of the 



















































Wledged before either of the chief justices, or (out of 
before their substitutes, the mayor of the staple at 
inster, and the recorder of London, whereby the be- 
ings this mercantile transaction is extended to all the 
e o fubjects in general, by virtue of the statute 23 Hen, 8. 
tizan, oded by 8 Geo. 1. c. 25, which direct such recog- 
these, p to be enrolled and certified into Chancery. But 
binding? the Statute of Frauds, 29 Car, 2, c. 3. are only 
Sabon the lands in the hands of boná fide purchasers, 
Marked day of their enrolment, which is’ ordered to be 
then 75,0 the record. 2 Comm, c. 10, p. 160. See fur- 
The cution, Recognizan 
Seem to, estates, though sometimes referred to in argument, 
ing po V Dearly unknown in practice; but as the law re- 
z them is in force, and as it may serve to elucidate 
'abjects by analogy, the following information on the 
as been preserved, as useful to the student, if not 
Practitioner, 
tonatute of Acton Burnel, 11 Edw. 1. and statute de 
us, 13 Edw. 1. st. 3, enact, that the merchant shall 
lebtor to appear before the mayor of the city of 
Or other city or town, and there acknowledge the 
eof p) Tecognizance, which is to be enrolled, the roll 
the at be c louble, one part to remain with the mayor, 
one oher with the clerk appointed by the king; and 
be soap OË th to write the obligation, which shall 


Westin 



































with clerks is 
By tha, th the debtor's seal, and that of the king, &c. 
the ae Biatutes, if tho debt be not paidat the day upon 
imprig ÙS account, the mayor is to cause the debtor to 
ri ; 5 y sagan 
an soned, if to be found, and in prison to remain until 
wha pared the debt; and if the debtor cannot be found, 
mi mhen 


hall send the recognizance into the Chancery, 
© thas & Writ shall issue to the sheriff of the county 
Rive sa 
se, an 
eG ba 





pichtor is to arrest his body, and keep him in 
© agree the debt; and within a quarter of a year 
d goods shall be delivered to him to pay the 
the debtor do not satisfy the debt within that 
lands and goods shall be delivered to the mer- 









STATUTE-STAPLE. 


chant by a reasonable extent, to hold until the debt is levied 
thereby; and in the mean time he shall remain in prison ; 
but when the debt is satisfied, the body of the debtor is to 
be delivered, together with his lands. if the sheriff return 
a non est inventus, §c. the merchant may have writs to all the 
sheriffs where he hath any land ; and they shall deliver all the 
goods and lands of the debtor by extent; and the merchant 
shall be allowed his damage, and all reasonable costs, &c. 

All the lands in the hands of the debtor at the time of the 
recognizance acknowledged, are chargeable (but see 29 Car. 2. 
c, 3. before referred to), though aftersthe debt is paid, the: 
shall return to grantees, if they are granted away, as shall 
the rest to the debtor. The debtor or his sureties dying, 
the merchant shall not take the body of the heir, &c. but 
shall have his lands until the debt is levied. If the debtor 
have sureties, they shall be proceeded against in like manner 
as the debtor; but so long as the debt may be levied of the 
goods of the debtor, the sureties are to be without damage, 
Also the merchant shall, besides the payment of his debt, 
be satisfied for his stay and detainer from his business. In 
London, out of the commonalty two merchants are to be 
chosen and sworn, by this statute, and the seal shall be 
opened before them, whereof one piece is to be delivered 
to the said merchants, and the other remain with the clerk; 
and before these merchants, &c. recognizances may be taken. 
A fee of 1d. per pound is allowed to the clerk for fixing the 
king’s seal, and a seal is to be provided that shall serve for 
fairs, &c.; but the statute extends not to Jews. Cro, Car. 
440, 457. 

Statutes-merchant were contrived for the security of mer- 
chants only, to provide a speedy remedy to recover their 
debts, but at this day they are used by others who follow not 
merchandize, and are become one of the common assurances 
of the kingdom, Bridg. 21; Omen, 8%. And all obliga- 
tions made to the king are of the nature of these statutes- 
merchant, 12 Rep. 2, 3. 

Srarure-Srarie. A bond of record, acknowledged before 
the mayor of the staple, in the presence of all or one of the 
constables; to this end, says the statute, there shall be a 
seal ordained, which shall be affixed to all obligations made 
on such recognizance acknowledged in the staple, This seal 
of the staple is the only seal the statutes requires to attest 
this contract; but it is no more under the power or disposal 
of the mayor, than that appointed by the statute-merchant 5 
for though the statute appoints him the custody of it, yet it 
is in such a manner that he cannot affix it to any obligation 
without their consent, it being to remain in the mayor's hands, 
under the security of their own seals. 2 Roll, Abr. 46: 
27 Edn. 3, c. 9. “See Statute-Merchant. 

To understand a little of the original and constitution of 
the staple, and the advantage the nation had by this estab- 
lishment, we must observe that the place of residence, whither 
the merehants resorted with their staple commodities, was 
anciently called Estaple, which signifies no more than mart 
or market; and this was formerly appointed out of the realm, 
as at Calais, Antwerp, &c. and other ports on the continent, 
which were nearest to us, and whither the merchants might 
with safety coast it. 4 Inst, 238. See Staple, 

But besides these staple ports appointed abroad, there were 
others appointed at home, whither all the staple commodities 
were carried in order to their exportation, such as London, 
Westminster, Hull, &c. This was found to be of great use 
and consequence to the prince in particular, and to the in- 
terest and credit of the nation in general ; for at these staple 
ports were the king’s customs easily collected, and were by 
the officers of the staple, at two several payments, returned 
into the Exchequer ; besides, at these staples, all merchant's 
goods were carefully viewed and marked by the proper ofi- 
cers of the staple; and this necessarily avoided the exporta- 
tion of decayed goods, or ill-wrought manufactures, and 
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consequently fixed a stamp of credit on the merchandizes 
exported, which, upon the view, always answered the ex- 
pectation of the buyer. Maline's Lex Mere. 337, 338. 

The staple merchandizes, according to Lord Coke, are 
only wool, woolfells, leather, lead, and tin; others, butter, 
cheese, and cloths; but whatever they were, the mayor and 
constables had not only conusance of all contracts and debts 
relating to them, but they had likewise jurisdiction over the 
people, and all manner of things touching the staple. This 
power was given them lest the merchants skould be diverted 
and drawn from their business and trade, by applying to the 
common law, and running through the tedious forms of it, 
for a determination of their differences ; and for the greater 
encouragement of merchants, that they might bave all ima- 
ginable ‘security in their contracts and dealings, and the 
most expeditious method of recovering their debts, without 

oing out of the bounds of the staple. 4 Inst. 238 ; Maline’s 

ex Mer. 387. 

By this it appears that this security was only designed for 
the merchants of the adie and for debts only on the sale of 
merchandizes brought thither; yet in time others began to 
apply it to their own ends, and the mayor and constable 
would take reeognizances from strangers, surmising it was 
made for the payment of money for merchandizes brought to 
the staple. To prevent this mischief, the parliament, in 23 
Hen. 8. reduced the statute-staple to its former channel, and 
aid a penalty of 407. on the mayor and constables who should 
extend the benefit of the statute to any but those of the staple. 
But though the 23 Hen. 8. c. 6. (amended by the 8 Geo. 1. 
c. 25.) deprived them of this benefit, yet it framed the new 
sort of security known by the name of a recognizance, in the 
nature of a statute-staple; so called because this act limits 
and appoints the same process, execution, and advantage, in 
every particular, as is set down in the statute-staple. Co. 
Litt. 290. See Statute-Merchant. 

A recognizance, therefore, in nature of a statute-staple, as 
the words of the act declare, is the same with the former, 
only acknowledged under other persons; for, as the statute 
runs, the chief justice of the King’s Bench and Common 
Pleas, or, in their absence, out of term, the mayor of the 
staple, at Westminster, and the recorder of London, jointly 
together, shall have power to take recognizances for payment 
of debt in the form set down in the statute. In this, as in 
the former cases, the king appoints a seal to attest the con- 
tract. Co, Lilt. 290, a; 4 Inst. 238; 2 Roll. Abr. 466; Co. 
Ent. 12. 

Debt lies as well upon a statute-staple as upon a bond. 
And a statute acknowledged on lands is a present duty, and 
ought to be satisfied before an obligation ; a debt due on an 
obligation being but a chose in action, and recoverable by law, 
and not a present duty by law, as a debt upon a statute, 
judgment, or recognizance is, upon which present execution 
js to be taken without farther suit. Cro, Eliz. 855, 461, 494; 
2 Lill. Abr. 536. 

But a judgment in a court of record shall be preferred, in 
case of execution, before a statute. Though if one acknow- 
ledge a statute, and afterwards confess judgment, if the land 
be extended thereon, the cognisee shall have a scire facias to 
avoid the extent upon the judgment. It is otherwise as to 
goods ; for there, fe that comes first shall be first served. 
6 Rep. 45; 1 Brownl. 37. The cognisor of a statute grants 
his estate to the cognisee ; by this the execution of the sta- 
tute will be suspended. 2 Cro. 424. But if the cognisee, 
before execution of a statute, release to the cognisor all his 
right to the land, it will not be a discharge of the whole ex- 
ecution ; for, notwithstanding, he may sue execution of his 
body and goods. 3 Shep. Abr. 326. Upon a statute-staple, 
a capias and extent of lands, goods, and chattels, are con- 
tained in one writ; but it is not so on a statute-merchant. 
Jenk. Cent. 163. 

In Chancery, the proceedings on a statute-staple are in the 








STE 


tty-bag office; and statutes staple are suable in the Ki 
Bench of Common Pleas ax well'ac ia Chancery) (Gam 
208. Chancery will give relief against an infant in case 0 
statute-staple, though it is not extendible against him at law. 
1 Lev.198. On astatute’s being satisfied, it is to be vacates 
by entering satisfaction, &c, Statutes-staple and statutes 
merchant are to be entered within six months, or shall not 
good against purchasers. 27 Eliz. c.4. See 16 & 17 Car! 
c. 5. for preventing delays and extending statutes. ¢ 

He that is in possession of lands on a statute-merchant, 0 
staple, is called tenant by statute-merchant, or statute-stap 
during the time of his possession. And creditors shall hi 
freehold in the lands of debtors, and recovery by novel di 
sin, if put out; but if tenant by statute-merchant or statut 
staple hold over his term, he that hath right may sue out 
venire facias ad computand’, or enter, as upon an elegit. 
Edw. 3. st. 2. c. 9. 

Srarvuto Mexcarorto. The ancient writ for impris 
him that had forfeited a statute-merchant bond, ‘incite 
were satisfied. And of these writs, one ainst lay 
sons, and another against persons ecélésiaatioal Reg. 0 
146, 148. See Statute-Merchant. F 

Srarvro Srarvræ. The ancient writ that lay to take t 
body to prison, and seize upon the lands and goods 
who had forfeited the bond called statute-staple. Reg. 0 
151. See Statute-Staple. P 

Sraturum Sessioxum. The statute-sessions, a meeting, 
every hundred, of constables and householders, by custi 
for the ordering of servants, and debating of differences P 
tween the masters and servants, rating of servants’ Wag 
&c. See 5 Eliz. c, 4. and tit, Labourers. 

STAURUM. Any store or standing stock of cattle, P 
vision, &e. Mat. West. anno 1259, 

STEALING. See Larceny, Robbery. 

STEALING CHILDREN. See Child-Stealing. | 

STEEL-BOW GOODS. Corn, cattle, straw, and imp 
ments of husbandry, let or delivered by a landlord “ 
tenant, by which the tenant is enabled to stock and wor 
farm; in consideration of which he becomes bound to tel 
articles, equal in quantity and quality, at the expiration 
the lease. Bell’s Scotch Law Dict. 

STELLIONATE. A term applied in the law of Scoti 
to conveyances of the same right to different persons. 

By the Roman law, the making a second mortgage W 
giving notice of the first, was punished as a crime; % 
stellionatus; but the crime was not committed if the 
was equal in value to all the sums charged on it. 

7, 36.1, Bac. Abr. Mortgage. 

STERBRECHE, alias, Strebrich, (query street? 
The breaking, obstructing, or straitening of a way: 
de la Ley. 

STERLING, sterlingum.] 
money current within this kingdom, and took its name 
this : that there was a pure coin stamped first in ran 
the Easterlings, or merchants of East Germany, by t 
mand of King John; and Hoveden writes it Easterling: 
stead of the pounds sterling, we now say so many poun 
lawfal English money ; but the word is not wholly diig 
for though we ordinarily say lawful money of England, Fy 
the mint they call it sterling money; and when it was n 
convenient, in the fabrication of monies, to have #4) g 
quantity of baser metal to be mixed with the Bye ol hi 
silver, the word sterling was then introduced; a0 or 
ever since been used to denote the certain proportion 
gree of fineness which ought to be retained in the të 
coins. Lowndes's Essay on Coins, 14. See Coins. 

STEUART. The king’s sheriff within the king 
proper lands. Scotch Dict. 

STEWARD, seneschallus ; compounded of the 88%" 
i.e. Room or Stead, and Ward, a ward or keeper i È ®, 
appointed in my place or stead.) The term hath 


Was the epithet for 
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put always denotes an officer of chief account within 
iction. ‘ 
Be greatest of these officers is the Lord High Steward of 
and, who anciently had the supervising and regulating, 

t under the king, the administration of justice, and all 

ler affairs of the realm, whether civil or ART, and the 
poe hereditary Pelonging to, the Earls of Leicester, till 
being ca to King Henry IÍ. But the power of this officer 
ba ke, very great of late, the office of high steward of England 
for not been granted to any one, only pro hde vice, either 
ci the trial of a peer of the realm on an indictment for a 
pe offence; or for the determination of the pretensions 
k ia ose who claim to hold by grand serjeanty, to do certain 
boi 

















th 
arable services to the king at his coronation, &c. for 
tg which perposes he holds a court, and proceeds accord- 
the to the laws and customs of England; and he to whom 
Tanlice is granted must be of nobility, and a lord of par- 
R Hooy 4 Inst. 58, 59; Crompt, Jur, 84; 13 Hen. 8. 11; 
‘awk, P, C, c. 2. See Peers of the Realm, IV.; Parlia. 
Bor. Of the nine great officers of the crown, the lord high 
kard is the first; but when the special business for which 
Brat | inted is once ended, his commission expires, The 
a aaa high steward that was created for the solemnizing of 
the pation, was Thomas, second son of Henry IV.; and 
Eqy ppt lord steward, for the trial of a peer, was Edward 
of Devon, on the arraignment of John Holderness, Earl 
S “ntingdon, in the same reign, Lew Constitution. 170, 
Mother, Lord High Steward, 
“re is a lord steward of the household mentioned 24 
ipo 13. whose name was changed to that of great mas- 
tepong 2E household, anno 32 Hen. 8. But this statute was 
kousek. by1 Mar. c. 4. and the office of lord steward of the 
tourt old revived, He is the chief officer of the king’s 
Beh, to Whom is committed the care of the king's house, 
hog aS authority over all officers and servants of the house- 
» exce fi é Da 
t those belonging to the chapel, chamber, and 































urer and comptroller, the 

erer, several clerks of the 

of ne. He attends the king's person at the begin- 
Mteakg „Pliaments ; and is a white staff officer, which he 
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ney. See Bawdy-Ho 

axon coin of the value of half a farthing, 
helfing. 

“LS, A quantity or measure of twenty-five. 
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STICKLER. An inferior officer who cuts wood within the 
King’s parks of Clarendon. Rot. Par. 1 Hen. 6. 

STILLICIDIUM. The water that falls from the roof of 
a house in scattered drops. According to the Scotch law, a 
proprietor cannot build so as to throw the rain from his own roof 
onhis neighbour's property, without a special right of servitude, 

STILYARD, or STEBLYARD, Otherwise called the 
style-house, in the parish of Allhallows in London, was by 
authority of parliament assigned to the merchants of the 
Hanse; and to Almaine or Easterling merchants, to have 
their abode in for ever, with other tenements, rendering to 
the mayor of London a certain yearly rent, 14 Edw. 4, 
In some records it is called Gildhalda Teutonicorum ; and it 
was at first denominated stilyard, of a broad place or court 
where steel was sold, upon which that house was founded. 
See 19 Hen. 7. c. 32; 22 Hen. 8. c. 88; 1 Edw. 6. c. 18, 

STINT, Common without. See Common. 

STIPEND. This term in Scotland is particularly applied 
to the porn made for the support of the clergy; it con- 
sists of payments in money and grain; and is more or less 
according to the extent of the parish and the state of the free 
tithes, See Tithes. 

STIPENDIARY PRIESTS, The stipendiary priests 
were for trentals, anniversaries, obiits, and such like, grounded 
on the doctrine of purgatory and masses satisfactory ; and 
for these, charities were founded and endowed to pay for the 
souls of the founder and his friends, which charities were 
dissolved by the 1 Ed, 6. c. 14. 

STIPULA. Stubble left standing in the field after the corn 
is reaped and carried away. Cart, Antiq. 

STIPULATION ıs ru: ADMIRALTY COURTS. 
The first process in these courts is frequently by arrest of 
the defendant's person; when they take recognizance or sti= 
pulation of certain fidejussors in the nature of bail, and, in 
case of default, may imprison both them and their principal. 
3 Comm. 108. See Admiral. 

Now by the 3 & 4 Wm. 4. c. 41. the jurisdiction of the 
Courts of Admiralty is transferred to the privy council. See 
that title. > 

STIREMANNUS, sturemannus, Sax. steor-man.] A pilot 
of a ship, or steersman. Domesday. 

STIPES, Distribution per, Se 
Srirres, succession in, See Descent, 
STOCK asp STOVEL, a forfeiture where any one is 
taken carrying stipites and pabulum out of the woods ; for stoc 
signifies sticks, and stovel pabulum. Antig, Chart. 

Stock, or STOKE. Syllables added to the the names of places, 
from the Sax. soece, i, e, stipes, truncus; as Woodstock, Ba- 
singstoke, & 

Stock anp Faunrx. | If lands were devised generally to a 
stock or family, it shall be understood of the heir principal 
of the house. Hob, 33, See Tylnith ; and tit. Will, Descent, 

STOCKBROKER. A stockbroker is one who for hire 
concludes contracts or bargains in government or South-Sea. 
stock, See 4 Burr, 2104; 2H. Bl 556; 4 Bing. 801.; and 
see the 8 & 9 Will. 3. c. 20 & 60; 10 Ann. c. 19. § 121; 6 
Geo. 1. c. 18. § 21; and 7 Geo. 2. c. 8. § 9. all of which 
statutes recognize persons making contracts for public or 
joint-stock as brokers. be 
A stockbroker is a broker within the 6 Ann, c, 16, and 
must be admitted by the lord mayor and aldermen. 4 B, § 
Adol. 546; 1 N. & M. 892. 

STOCKJOBBERS. Agreements for the sale of stock are 
generally made at the Stock Exchange, which is frequented 
by a set of middlemen called jobbers, whose business is to 
accommodate the buyers and sellers of stock with the exact 
sums they want, A jobber is generally possessed of con- 
siderable property in the funds, and declares a price at which 
he will either sell or buy. Thus he declares he is ready to 


e Executor, V. 9. 























peontains ten sticks, and each stick twenty-five 
eights and Measures, 





buy 3 per cent. consols at 854, or to sell at 85%; so that in 
this way, a eP willing to buy or sell any sum, however 
4H 
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small, has never any difficulty in finding an individual with 
whom to deal. The jobber’s profit is generally $ per cent., | 
for which he transacts both a sale and a purchase. He fre- | 
quently confines himself entirely to this sort of business, and | 
in no other description of stock speculation. M'Cul- | 

}s Comm. Dict. 

By the 7 Geo. 2. c. 8. (made perpetual by the 10 Geo. 2. 
c. 8.) all premiums to deliver or receive, accept or refuse 
any public stock, or share therein, and contracts in nature 
of wagers, putts, and refusals relating to the value of the 
stock, shall be void; and the praemiums shall be returned, or 
may be recovered by action, with double costs; and the per- 
sons entering into or executing any such contract, shall for- 
feit 5002. No shall be given to compound any differ- 
‘ence for not delivering or transferring stock, or not perform- 
ing contracts; but the whole money agreed is to be paid, 
and the stock transferred, on pain of 100/. Persons buying, 
on refusal or neglect of the seller to transfer at the day, may 
buy the like quantity of stock of any other person, and recover 
the damage of the first contractor: and contracts for sale of 
any stock, where contractors are not actually possessed of 
or entitled unto the same, are void, and the parties agree- 
ing to sell, &c. incur a penalty of 5007. Brokers making 

ements, &c. and acting contrary, are also liable to penal- 
ties. But the act is not to hinder lending money on stock, or 
contracts for the re-delivering or transferring thereof, so as 
no premium be paid for the loan more than legal interest. 

obbing in omnium is within the statute. 7 T. R. 630. 

An a ent to invest or replace stock at a certain time 
in consideration of money actually paid or advanced equiva- 
Jent to the value of the stock at the time of such payment or 
advance is valid; and not usurious, or within the 7 Geo. 2; 
8 East, 304. 

In an action on this statute, the contract laid in the declar- 
ation was to deliver stock on the 27th of February: the con- 
tract proved was to deliver stock on the Settling-day, which 
at the time was fixed for, and understood by the parties to 
mean, the 27th of February: held, that the proof supported 
the declaration. 2 B. & A. 335. 

Money lent for the express purpose of enabling the bor- 
rower t0 pay stockjobbing differences cannot be recovered. 
3B. § A. 179. 

Srocks, or public funds. See National Debt, Taxes. 

Srocks, cippus.) A wooden engine to put the legs of 
offenders in, for the security of disorderly persons, and by 
way of punishment in divers cases ordained by statute, &c. 
And it is said, that every vill within the precinct of a torn is 
indictable for not having a pair of stocks, and shall forfeit 5/. 
Kitch. 13. See Drunkenness. 

‘The stocks are a wooden engine to put the legs of offend- 
ers in, being originally used, not so much to punish as to 
keep men in hold; and the constable still, by the common 
law, may confine unruly offenders in the stocks by way of 
security, though not by way of punishment. 1 Wood's Inst. 
b. 4. c, 1. p. 505; 5 Burn's Just. 

STOCKING FRAMES. See Frames. 

STOCKLAND (or STOKELAND) asp BONDLAND. 
In the manor of Wadhurst in Sussex, there are two sorts 
of copyhold estates, called Stokeland and Bondland, descend- 
{ble by custom in several manors: as if a man be first ad- 
mitted to stockland, and afterwards to bondland, and dies 
seised of both, his eldest son and heir shall inherit both 





estates; but if he be admitted first to bondland, and after 
to the other, and of these dieth seised, his youngest son shall 
inherit: and bondland held alone, descends to the youngest 
son. 2 Leon. 55. 

STOLA. A garment or hood formerly worn by priests. 
Sometimes it was taken for the archiepiscopal pall. Ladmer. 
¢. 188, Also a vestment which matrons wore. Cowell. 

STOLEN GOODS. See Larceny, Restitution, Rewards. 

STONE, A weight of 14 pounds, used for weighing of 


STOPPAGE, 


wool, &e. The stone of wool ought to weigh 14 po 

but formerty, in some places, by custom, it was less, as, 
and a half, So a stone of wax was eight pounds, 

and in London the stone of beef, until recently, was no 


livered. In such case, as it would be hard that the goods 
the consignor should be applied in payment of the debts 
the consignee, the former is allowed by law to resume 
session of ee ean succeed ae so while they a 
on their way. This resumption is stoppage in 

tu, and was first allowed by , & Vern. 293; 1 Ath.2 
2 Eden, 75; Ambl. 399; as it is now also common 1 
where, on account of its remedial nature, it is regarded 
considerable favour. 

Whether its effect be or be not to dissolve the contract 
sale beri the Faen and consignee of z goo 
stopped, is a question which has been frequently dise 
particularly in Clay v. Harrisom, 10 B. ge. 99. and 
was adverted to in the 2 B. § Adol. 323, as unde 
Lord Kenyon was of opinion that it did not rescind the 


but was “an equitable lien, adopted by the law for the 


poses of substantial justice,” an opinion which certainly 
sists best with the decisions which have taken place, “i 
payment of part of the price, or acceptance of a bill for t 
whole of it, by the vendee, will not defeat the vendor's "E 
to stop in transitu, if the vendee become insolvent before 
remainder of the price has been liquidated, or the ; 
up. 7 T. R. 440; 3 East. 93. 


I. Who possesses the right of stoppage in transitt 
IL. How long it continues. 

IIL. How it may be defeated. 

IV. How it may be exercised. 

I. The person who stops goods in transitu must not 
mere surety for their price, one, for instance, who has, % 
request of the vendee, accepted a bill drawn by the 
for their purchase money. 6 East, 371; 1 East, 4, 
pason abroad, who, in pursuance of orders sent 

ritish merchant, purchases goods on his own credit, 
whose names are unknown to the merchant, and r 
commission on the price, is a consignor, so as to enable, 
to stop the goods in transitu if the merchant fail while Oi 
are on their passage; for he stands in the light ofa 
and the British merchant of his vendee, 3 Zast, 93; 
a person who consigns is to be sold on the joint 
of himself and the consignee, 6 East, 17. 


II, The period during which the right to st 
continues, is, as we have seen, co-extensive with that ? 
transit from the vendor to the purchaser. Hences Wt 
where the propriety of a resumption of this sort is que 
the point disputed generally is, whether at the time of 
by the vendor the transit of the goods had or had ne 
mined. Such cases always mainly depend upon hy 

culiar circumstances; but the general rule to be c, 

om all the decisions is, that goods are to be deemed f 
situ, so long as they remain in the possession of tho gy 
as such, whether by water or land, 2 B, & P. 450 
though such carrier may have been appi ATS E 
signee himself, 1 Esp. 240; 2 Esp. 613; 7 T. Re i 
also while they are in any place of deposit connecte 
transmission and delivery of them, 3 East, 3973 
282; 6 B. § C. 422; and until they arrive at 
constructive possession of the consignee, 

Thus, if goods be landed at a seaport tow» 
deposited with a wharfinger appointed by the © 









STO 


forward them thence by land to his own residence, they are 
peat to the consignor’s right of stoppage while in the hands 
there Wharfinger, 2 B. § P.457. But ifa consignee be in 
the habit of using the warehouse of a carrier, packer, wharf- 
inser, or other such person, as his own, for instance, by mak- 
fg it the repository of his goods, and disposing of them 
e, the transit will be considered at an end when they have 
Bree at such warehouse. 3 B, § P.127; 3B. § P. 469; 
$ ©. 109; 2 Tyrw, 217; 8 Taunt. 83; nay, if, after 


7 
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are sold, they remain in the vendor's own warehouse, 
pe receives warchouse rent for them, that operates as a 
Salivery to the purchaser, and puts an end to the right to 
an transitu., 1 Campb. 452, See also 14 Last, 308. 

iy it has been decided that where part of the goods sold 
Yne entire contract is taken possession of by the vendor, 
ee any intention on the vendor's part of retaining the 
in ea is to be deemed a taking possession of the whole. 
Hit otherwise if there were such an intention, 
And if the 

pet to himself, 
















New Rep. 69; 2 H. Bl. 504; 6 East, 614; though 
4B, & Adol. 
vendee charter a ship to convey the goods, 
but to a foreign port, on a commercial specu- 
Poin, 22" his own benefit, a delivery on board that ship is, in 
of law, a delivery to the vendee himself, and a deter- 
Beg. on of the transit, 7 7. R. 442; 1 East, 522; 3 East, 
Tirei for 
the 





as between him and the seller the goods have ar- 
ät the end of their journey, and their voyage on board 
perguartered vessel is a new one under the direction of the 
w. See also 3 M. § R. 396. 


BER has-been already observed, that the delive: 
to a carrier named by the vendee, though a delivery to 
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282; or the carrier's claim of a general 
nee due to him by the vendee, 2 N. R. 64; 
to stop in transitu is paramount to any lien of 

Party against the purchaser, 3M, § R. 896. And 
thentttanding an indorsement of the bill of lading, by | 
3 it, an o t0 a party who advances money on the security 
Erai 
Tall apon 
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Consignor, who is desirous, and who has a right, to | 
8m transitu, is not obliged to make an actual 
™ while upon the road; it is sufficient to give 
carrier in whose hands they are, on the delivery 
it becomes that person's duty to retain the 
1 Verde nt if he afterwards by mistake deliver them to 
3 even a e vendor may bring trover for them, 7 Taunt. 
Mtama C? against the venslee's tos nees, if he himself have 
W not upt; and the carrier, who, after the receipt of 
US act puclivers the goods to the vendee, is guilty of a 
ce eget Which he may, of course, be held respon 
i, res cited in 3 T 466; 3 Last, 897. Smith's 


ile Lam, 330, 
















of OTA ICL WAR. See Public Stores. 
Young na He who had the care of the stud or breed | 


Leg. Alfred, ©, 9, 
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STOW, Sax.] A place: it is often joined to other words; 
as Godstow is a place dedicated to God. 

STOWAGE. Money paid for a room where goods are 
laid. See Fane 

STRAITS. narrow sea between two lands, or an arm 
of the sea, Also there was anarrow coarse cloth anciently so 
called. Stat. Antiq, 18 Hen, 6. ¢. 16. 

STRAND, Sax.) Any shore or bank of a sea or great 
river. Hence the street in the west suburbs of London which 
lay next the shore or bank of the Thames, is called the Strand. 
An impunity from custom, and all impositions upon goods or 
vessels, by land or water, was usually expressed by Strand 
and stream, Mon, Angl, tom. 3. p. 4. 

Wreck, Insurance, II, 1. 











STRANDED Goods. See 

STRANGER, from the Fr. estranger, alienus.] Born out 
of the realm, or unknown Alien, See that title, 

In law it hath also a special signification for him that is 
not privy to an act: as a stranger to a judgment, is he whom 
a judgment doth not affect; and in this sense it is directly 
contrary to party or privy. Old Nat. Br, 128. 

Strangers to deeds shall not take advantage of conditions 
of entry, &c, as parties and privies may; but they were not 
obliged to make their claims on a fine levied till five years; 
whereas privies, such as the heirs of the parties that passed 
the fine, were barred presently. 1 Jnst. 214; 2 Inst, 516; 
3 Rep. 79. Strangers have either a present or future right; 
or an apparent possibility of right, growing afterwards, &c, 
Wood's Inst. 245. See Fines, Judgments, Privies, dc. 

STRAW. By the 4 & 5 Will. 4. c. 20. certain provisions 
of the 6 Geo. 8, c, 88, regulating the buying and selling of 
hay and straw, and the markets for the sale thereof, were 
amended, 

STREAM-WORKS, 








A kind of works in the Stannaries, 


| mentioned in 27 Hen. 8. ¢. 23, 


STRETWARD. An officer of the streets; of old, like our 
surveyor of the highways, or rather, a scavenger. Mon. Ang. 


tom, 2. p. 187. “aor 
STREKING in tho king's superior. courts of justice in 


| Westminster Hall, or at the assizes, whether blood be drawn 


or not; or even assaulting the judge sitting in the court, by 
drawing a weapon, without any blow struck, is punishable 
with the loss of the right hand, imprisonment for life, and 
forfeiture of goods and chattels, and of the profits of the 
offender's lands during life. Staundf. P. C. 38; 3 Inst, 140, 
141; 4 Comm. 125. See Misprision, Rescue, IL. 

Maliciously striking in the king's palace, wherein his royal 
person resides, whereby blood is drawn, was punishable by 
perpetual imprisonment, and fine at the king's pleasure; and 
also with loss of the offender's right hand, the solemn execu- 
tion of which sentence was described at length in the 38 Hen, 
8. c. 12; but that statute was repealed by the 9 Geo. 4. 
c. 81.§ 1. This offence was triable in the court of the lord 
steward of the household, by a grand and petit jury, as at 
common law, taken out of the officers and sworn servants of 
the king’s household, 4 Comm. 276. 

As to striking in churches, see Church. See also Assault. 

STRUMPETD, meretrix.] A whore, harlot; or courtesan : 
this word was heretofore used for an addition, Plac. apud 
Cestr. 6 Hen. 5. 

STRYKE. 








T'he cighth part of a seam or quarter of corn, 
a stryke or bushel. Cartular. Reading, MS. 116. 
STURGEON. The king shall have sturgeon taken in the 
sea, or elsewhere within the realm, except in certain places 
privileged by the king. See King; and st. 17 Edw. 2. st. 1. 
| STYLE, appello.| To call, name, or intitle one; as, the 
style of the king of England is William the Fourth, by the 
grace of God, of the United Kingdom of Great Britain and 





| Ireland King, Defender of the Faith, &e. 


There is an old and new style of the Calendar, See Year, 
SUB-DEACON. An ancient officer in the church, made 
4H2 


SUB 


by the delivery of an empty platter and cup by the bisho| 

aa of a states bason, aad towel by the archdeacon : Hs 
office was to wait on the deacon with the linen on which the 
body, &c. was consecrated, and to receive and carry away 
the plate with the offerings at sacraments, the cup with the 
wine and water in it, &c. He is often mentioned by the 
monkish historians, and particularly in the Apostolical Canons, 


2, 43, 

SUBJECTS, subditi.] The members of the commonwealth 
under the king their head. Wood's Inst. 22. 

SUBINFEUDATION. See Feoffment; was where the 
inferior lords, in imitation of their superiors, began to carve 
out and grant to others minuter estates than their own, to be 
held of themselves, and were so proceeding downwards, in 
infinitum, till stopped by various legislative provisions. See 
Manor, Tenures. 

SUBLEGERIUS, from Sax. sybleger, incestus,] One who 
is guilty of incestuous whoredom. 

UBMARSHAL. An officer in the Marshalsea, who is 
deputy to the chief marshal of the king’s house, commonly 
called the Knight Marshal, and hath the custody of the 
prisoners there. He is otherwise termed Under Marshal. 
Cromp. Juris, 104, 

SUBMISSION to award. See Award. 

Sunmission or Trrues in Scotland. See Surrender of 
Tithes. 

SUBNERVARE. To ham-string, by cutting the sinews 
of the legs and thighs: and it was an old custom in England, 
meretrices et impudicas mulieres subnervare. 

SUBORNATION, subornatio.] A secret underhand pre- 
paring instructing, or bringing in a false witness ; and from 

ence subornation of perjury is the preparing or corrupt 
alluring to perjury, See Perjury. 

SUBPŒNA. `A writ whereby common persons are called 
into Chancery, in such cases where the common law hath pro- 
yided no ordinary remedy ; the name of which proceeds from 
the words therein, which charge the party called to appear 
at the day and place assigned, sub pæna centum librarum, Sc. 
(under penalty of 1001.) West. Symb. par. 2; Cromp. Juris- 
dict. 38, The subpæna is the leading process in the Courts 
of Equity. There are several of these writs in Chancery ; as 
the subpæna ad respondend’, subpeena ad replicand’ et ad 
rejungent, subpeena ad testifcand' E ad audiend judicium, Gos 
which writs are to be made out by the proper clerks of the 
subpæna office. Subpænas to answer must be personal 
served by being left with the defendant, or at his house witl 
one of the family; on affidavit whereof, if the defendant do 
not answer, attachment shall be had against him, &c. As to 
the origin of the writ of subpoena in Chancery, see Equity : 
and as to the 4 § 5 Ann. c. 16; 5 Geo. 2. c. 25, see Chan- 


cery. 
na AD TESTIFICANDUM lies for the calling in of wit- 
nesses to testify in any cause, not only in Chancery, but in all 
other courts; and in that court, and in the exchequer, it is 
made use of in law and equity. The two chief writs of sub- 
pæna are to appear and to testify; and the latter issues out of 
the court where the issue is joined, upon which the evidence 


is to be given. 2 Lill. Abr. 536. 
Tntrod. Col. 2. and II, 2. 

Susræxa puces Tecum., A writ or process of the same 
kind with the subpæna ad testificandum, including a clause of 
requisition, for the witness to bring with him and produce 
books and papers, &c. in his hands, belonging to, or wherein 
the parties are interested ; or tending to elucidate the matter 
in question. 3 Comm. 382. 

his writ is of compulsory obligation on a witness to pro- 

duce papers thereby demanded which he has in his possession, 
and which he has no lawful or reasonable excuse for with- 
holding ; of the validity of which excuse the court and not the 
witness are to judge: and an action for damages lies against 
the party disobeying the writ. 9 East, 473. 


As to which, see Evidence, 
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SUBREPTION. The obtaining a gift from the king b 
concealing what is true. Scotch Law Dict. i 
SUBSCRIPTION or wiryesses. See Deed, Evident 


Will. 

SUBSEQUENT CONDITION. See Condition. 

Sunsequent Evmexce. See Decree, Trial, Review, Bill 

SUBSIDY, subsidium.] An aid, tax, or tribute granted 
the king for the urgent occasions of the kingdom, to be le 
on every subject of ability, according to the value of his 
or b 
istory does not mention that the Saxon kings had 
subsidies after the manner of ours at present; but they! 
both levies of money and personal services towards the 
ing and repairing of cities, castles, bridges, military e 
tions, &c., which they called Burgbote, Brigbote, Herefari 
Heregeld, §c. But when the Danes harassed the land, 
Ethelred submitted to pay them for redemption of pe 
several great sums of money yearly. This was called 
geld, for the levying of which every hide of land was taxe 
yearly at twelve pence, lands of the church only excepte 
and thereupon it was after called Hydagium, and that na? 
remained afterwards upon all taxes and subsidies impo 
upon lands; but sometimes it was laid upon cattle, an 
was termed Horngeld. The Normans called these someti 


lamb, every ninth fleece, and every ninth sheaf. See >” 
Antiq. 14 Edw. 3. st. 1, ¢. 20. Of which you may see 
variety in Rastali's Al , tit. Fifteenths, Sub 
Taxes Tenths, Sc. and 4 Inst. 26, 33. Whence we M 
gather, there is no certain rate, but as the parliament © 
think fit. Subsidy is in our statutes sometimes confoun® 
with customs. 11 Hen. 4. c. 7. Cowell. See Customs” 
Merchandise, Taxes. 
SUBSTITUTE, substitutus.] One placed under 
person to transact some business, &c. See Attorney: 
Substitution, in the Scotch law, is the term for the € 
ration or designation of the heirs in a settlement of pro 
and substitutes in an entail, are those heirs who are app?" 
in succession on failure of others. 
Svunrraction or Rents anv Services, &e, This hap 
when any person who owes any suit, duty, custom, reni 
service, to another, withdraws or neglects to perform 
it, &e, See 3 Comm. c. 15; and ante, Distress, Rents 
Svusrraction or Tirnes. See Tithes. 
SUBURBANI. Husbandmen. Monasticon, ii. 464 
SUCCESSION to the Crown. See King, I. a 
SUCCESSION to real estate. See Descent, Heini 
personal estate, see Executor, V. 8. 
SUCCESSOR, Lat.] He that followeth or 
another's place. a 
Sole corporations may take a fee-simple estate to thi 
their successors, but not without the word successors: sg 
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SUFFERANCE. 


over his term at first lawfully granted. Terms de Ley. A 
oe is tenant at sufferance that continues after his estate 
paed, and wrongfully holdeth against another, &c. 1 
. ane estate at sufferance is where one comes into possession 
ot land by lawful title, but keeps it afterwards without any 
tall, As if a man takes a lease for a year, and, after 
a Year is expired, continues to hold the premises without 
Y fresh leave from the owner of the estate, Or, if a man 
oe eth a lease at will, and dies, the estate at will is thereby 
ermined; but if the tenant continueth possession, he is 
poet at sufferance. Co, Litt. 57. Buta lease at will being 
considered as a lease from year to year, which cannot be 
be oe Without half a year’s notice to quit, the tenant cannot 
slate at the death of the lessor without half a year’s 
ice from his heir. 2 7. R. 159, And it is also necessary, 
en of the death of the tenant, to give that notice to his 
‘Sonal representative. 3 Wils. 25. 
8 a tenant at will cannot grant or surrender, so à fortiori 
ot a tenant by sufferance, 
© man can be tenant at sufferance against the king, to 
m no laches or neglect, in not entering and oifig the 
over t, is ever imputed by law; and his tenant so holding 
ing S Considered an absolute intruder. 1 Jnst. 57. But, 
ever Bue of a subject, this estate may be destroyed when- 
and te true owner shall make an actual entry on the lands 
a “ae the tenant; for before entry he cannot maintain 
right a of trespass against the tenant by sufferance, as he 
Against a stranger; and the reason is, because the 
being once in by a lawful title, the law (which pre- 
S no wrong in any man) will suppose him to continue 
Sh title equally lawful, unless the owner of the land, by 
Bir coe lic and avowed act, such as entry is, will declare 
fu, Mtinuance to be tortious, or, in common language, wrong- 
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noti the determination of the term, and demand made 
tem, ee in writing given by the landlord, or him to whom 
deliver; Per or reversion of the premises shall belong, for 
Vey ore the possession thereof; such person so holding 
the te Ping the other out of possession, shall pay, for 
Yearly le is detains the lands, at the rate of double their 
tenang paue And by the 11 Geo. 2. c. 19. in ease any 
of his i 'aving power to determine his lease, shall give notice 
the wention to quit the premises, and shall not deliver 
al Possession at the time contained in such notice, he 
oaceforth pay double the former rent for such time 
+ ag ontinues in possession, See also the 6 Ann, c. 18. 
ad EE holding over by guardians or trustees of infants, 
Others naisbands seised in right of their wives, and by all 
fives, paing particular estates determinable on any life or 
Hates? which they are considered as trespassers, ‘These 
Suffra e “most put an end to the practice of tenancy, 
feng wC® unless with the tacit consent of the owner of 
Wyp Ment, 
lere q ten; 
after th 





















2 Comm, c. 9. ad fin. 
ant has a lease for a term certain, and holds 
to ui Expiration of it, it is not necessary for the 
Potiesion £i" him any notice to quit, in order to recover 
A after.) Gdectment, 1 Z. R, 53, 162. But if the land- 
Aes hig feh Is receives rent, or does any act by which he 
£ estate paent to the continuance of the tenant, this turns 
Miu notia erance into a tenancy from year to year. 
to under the 4 Geo. 2. . may be given pre- 
e end of the term. Black. Rep. 1075. And it 
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seems that it may also be given afterwards, though the 
double value can only be recovered from the delivery of the 
notice and demand of the possession. This notice by the 
landlord must be in writing; but that by the tenant, under 
the 11 Geo, 2. c. 19, may be parol. 8 Burr. 1603, The 
double value can only be recovered by action of debt; but 
the double rent may be recovered by distress or otherwise, 
like single rent. 1 Black, Rep. 585. No length of time is 
necessary to the validity of these notices, under the statutes, 
to entitle the landlord to double value or double rent, 2 
Comm. c. 9. wae inn. See further, Ejectment, Rent. 

SUFFERENTIA PACIS. A grant or sufferance of peace 
or truce, Rot. Claus, 16 Edw, 3. 

SUFFRAGAN, suffraganeus, chorepiscopus, episcopi vica- 
rius.| A titular eid ciel to a and assist the Bisho 
of the diocese in his spiritual function; or one who PEER 
tho plado Santai Di ths bishop, by whose suffrage ecclesias- 
tical causes or matters committed to him are to be adjudged, 
acted, or determined. Some writers call these suffragans by 
the name of subsidiary bishops, whose number is limited by 
the 26 Hen. 8. c, 14; by which statute it was enacted, that 
it should be lawful for every bishop at his pleasure to elect 
two honest and discreet spiritual persons within his diocese, 
and to present them to the king, that he might give to one of 
them such title, style, and dignity, of such of the sees in 
the said statute mentioned, as he should think fit; and that 
every such person should be called bishop suffragan of the 
same see, &c, This act sets forth at large for what places 
such suffragans were to be nominated by the king; and if 
any one exercise the jurisdiction of a suffragan, without the 
appointment of the bishop of the diocese, &e. he shall be 
guilty of a premunire. See Kennett's Paroch, Antiq. 6395 
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SUGGESTIONS, suggestio.] A surmise or representing 
ofa thing. By Magna Carta no person shall be put to his 


law on the suggestion of another but by lawful witnesses. 
9 Hen, 8, c. 28, Suggestions upon record are informations 
drawn in writing, showing cause for prohibitions to suits 
in the spiritual courts, &c. See Prohibition, III. Though 
matters of record ought not to be staid upon the bare sug- 
gestion of the party, there ought to be an affidavit made of 
the matter suggested, to induce the court to grant a rule for 
staying the proceedings upon the record. 2 Lill, 637. 
There are suggestions in replevin for a returno habendo, 
which, it is said, are not traversable, as they are for prohibi- 
tions to the spiritual or admiralty courts. 1 Plowd. 76. 
Breaches of covenants and deaths of persons must be sug- 
gested upon record, &c. 8&9 Wm. 3. c. 10. See Abate- 
ment, Amendment, Blackstone terms the proceeding by in- 
formation a prosecution by suggestion, See Znformation, 

SUICIDE. See Homicide, II. 1. 

SUIT, secta, Fr. suite, i. e. consecutio, sequela.] Signifies 
a following another, but in divers senses, ‘The first is a suit 
in law, ad is divided into suit real and personal, which is all 
one with action real and personal, See Action, Chancery. 
2, Suit of Court, an attendance which the tenant owes to the 
court of his lord. 8, Suit covenant, when a man hath cove- 
nanted to do suit in the lord’s court. 4, Suit custom, where 
I and my ancestors owe suit time out of mind. 5. Suit is 
the following one in chase, as fresh suit, See Hue and Cry. 
And this word is used for a petition made to the king or any 
great personage. 3 

Surr anp Senvice, When the tenant had professed him- 
self to be the man of his superior or lord, the next consider- 
ation was concerning the service which, as such, he was 
bound to render for the land he held, This, in pure, proper, 
and original feuds, wa only two-fold :—to follow or do suit 
to the lord in his courts in time of peace; and in his armies 
or warlike retinue, when necessity called hin to the field. 
2 Comm. 54. See Tenures. ý 

Svir or Court. That is, suit to the lord’s court, is tha 





SUM 


service which the feudary tenant was bound to do at the 
Jord’s court. At first it was expressly mentioned in the 
grant how often these courts should be held. This appears 
by Fleta, lib. 2. c. 71. p. 14. Sometimes one or more, but 
never exceeding three, in a year. Thora mentions two, viz. 
Michaelmas and Easter. But all the lord’s tenants were not 
pound to attend his courts, but only those to whom their 
estates were granted upon that condition; every man was 
however rai. je to attend the sheriff's turn twice in every 
year. See Fourn. And if the inheritance, by reason whereof 
the tenant was bound to attend only at one court, did de- 
scend to co-heirs, he who had capii wtem was bound to 
attend the lord’s court both for himself and all his co-heirs. 
Cowell, 

None to be distrained for suit of court but they who are 

bound to it by charter or prescription. Joint-tenants and 

shali make but one suit. The remedy against the 

pie a E it where it is not due, and inst the 

tenant withholding it where it is due, stat. Marleb. 52 

Hen, 3.0. 9. This is not taken away by the 12 Car. 2, ©. 24. 
See Tenure. 

Surr or te Kro’s Peace. The pursuing a man for the 
breach ofthe peace. See stat. antiq. 6 Rich. 2. c. 1; 5 Hen. 4, 
c. 15; and post, tit. Surety of the Peace. 

Surr-Sizver, A small rent or sum of money paid in some 
manors to excuse the appearance of freeholders at the courts 
of their lords. 

SULCUS-AQUZ. A little brook or stream of water, 
otherwise called sike, and in Essex a doke. Paroch, Antig. 


581. 
Eitri from the Sax. sulth, aratrum.] A plough-land, 
1 


. 5. 

SULLINGA. See Swoling. 

SUMAGE. Toll for carriage on horseback. Chart de 
Forestd, c. 14; Cromp. Juris. 191. 

SUMMARY, summarium.] An abridgment. Law Lat. 
Dict. 

Summary Acrioxs. In Scotch law, such as are brought 
into court, not by summons, bat by petition. So in the 
English courts there are certain summary proceedings 
motions ; and în both countries the practitioners of the court 
ave the special objects of such mode of administering justice. 

Sunwany Convictions. ` See Conviction, Justices. 

SSUMMER-HUS-SILVER. A payment to the lords of 
the wood in the Wealds of Kent, who used to visit those 

laces in summer-time, when their wnder-tenants were 

md ‘to prepare little summer-houses for their reception, or 
else pay a composition in money. Custom. de Sittingburn, 
MS. 


SUMMONEAS. A writ judicial of great diversity, ne- 
cording to the divers cases wherein it is used. Tabl. Reg. 


dudic. See Process. 

‘SSUMMONERS, summonitores.] Petty officers that cite 
‘and warn men ‘to appear in any court; and these ought ‘to be 
boni ‘homines, &e. Fleta, lib. 4. The summonitores were pro- 
perly the apparitors who warned in delinquents at a certain 
time and place to answer any charge or complaint exhibited 
‘against them; and in citations from ‘a superior court they 
‘were ‘to be equals of ‘the party cited; at least the barons 
were ito be summoned by none under the degree of knights. 
Paroch. Antiq. 177. See Process. 

_ SUMMONITORES SCACCARII. Officers whoassisted 
in cdllecting ‘the ‘king’s revenues by citing the defaulters 
‘therein into the Court of Exchequer. 

‘SUMMONS, swnmonitio.] In the English law, is as much 
as vocatio in jus, or citatio among ‘the civilians. Fleta, lib. 6, 
©. 6. See further, Process. 

By arule of T. T. 1 Wm, 4. hereafter it shall not be ne- 
cessary to issue more than two summonses for attendance 
before a judge upon the same matter; and ‘the party t¢king 
out such summonses ‘shall be entitled to an order ‘on the 
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return of the second summons, unless cause is shown to 
contrary. 

Svanroxs, in Scotland, is a writ under the king's sij 
containing the grounds of the action, and a warrant for ci 
the defendant, directed to messengers at arms as sheriffs i 
that behalf. 

SUMMONSES AND SEVERANCE. This title is 
tinguished in the books by the name of summons and 
verance; but the proper name is severance ; for the su 
mons is only a process, which must, in certain cases, 
before judgment of severance can be given. 4 New Abr. 6 
Severance is a judgment, by which, where two or more 
joined in an action, one or more of these is unable to 
in such action without the other or others. 4 New Abr. 6 
See Severance. 

It is a principle of law, where two or more have a 
right to a thing, they must join in an action for the recove 
thereof. 4 New Abr. 660. Joint-tenants must in 
jointly, for they claim under one and the same title. 
180. So parceners, who make but one heir, must, in ord 
to recover the possession of their ancestor, be joined in pry 
cipe. 1 Inst. 163, 164. So executors, because the ti 
their testator devolves on all of them, must likewise all 
in an action for the recovery thereof, Salk, 3; Carth. 61 









le to answer in dive 
actions for the same thing, Cro. Eliz. 554; 9 Rep. 

Salk. 3, 32; 2 Lev. 118; 3 Lov. 354; 1 Mod. 102. 

Abatement. 

It is indeed in the power of any one or more, where 
more have a joint right of action, to commence a suit in 
name of all whose such right is; but, notwithstanding th 
Charman sewas Case a 

in power of any one of them, ing to 
or refusing to corwards ‘si cas uit, 27104 d 
fruitless. 1 Jnst. 139; Bro, Summ. & Sev. pl. 17. Bot 
two or more join in bringing an action, and one makes de 
the nonsuit of him is the nonsuit of them all. Bro. 9 
§ Sev. pl. 5.7. So, if divers join in a writ of errot 
assignment of errors cannot be by one without the O 
Cro. Bliz, 192. 

To prevent the inconvenience, and the fai 
Jaits, hidh at toe, if perse 

ight of action, should be precluded, by the negligen® ý 

ilusion of any one of them, from having the effect of 2% 
for the recovery of such right; the law has provided, hA 
any one of those persons, in whose mame a joint ac! 
commenced, does not appear, or after appearance makes 
fault, the other or others may have judgment ad soguer 
solum, or, in other words, a judgment of severance. 
48; Bro. Summ. & Seo. pL 4. 16. Amd woo abu 
F. N. B. 128; 1 Inst, 189. i- 

The consequence of this judgment is, that, notw 
the severance of one or more who did not appear, 
made default, the other plaintiff or plaintiffs an 
may proceed in the suit. 4 New Abr. 661. 

Where two or more are plaintiffs in an action, and d 
these has not appeared, he must be summoned iti 
ment of severance can be given against ‘him: 
general rule, that a nonsuit isin mo case pere aed it 
appearance, because n writ may have been purchase ig 
Plaintiffs namewithouthisprivity, 1 Znst, 139; Broi 
& Sev. pl. 10; 2 Roll. Abr. 488. 

But if two joint plaintiffs have both appeared, mi 
wards one makes default, the court may, without 188! 
summons, immediately give judgment of seve! 
Summ. § Sev. pl. 10; 10 Rep. 185; Hard. 317. og 

No judgment.of severance can ‘be given ina writ 
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unless it is prayed before the defendant has pleaded in nullo 
Sst erratum. Cro. Jac. 117. But such judgment may be after 
in the assignment of error. 2 Lil. Pr. Reg. 663. 
or more learning on this subject, see Vin. Abr. tit. Sum- 
mons and Severance; and ante, Abatement, Error, &e. 
MMONS To PARLIAMENT. See Parliament. 







in apparel, and 


excess 
tofore we h: 


l Jue, 1. e, 

BUN l, Dies ord’s Day; set apart 
We [eric of God, to be kept religiously, and not be 
tofanation of the Lord's Day, vulgarly (but improper! 
att, Stbbath-breaking, is classed by aa 

ces against God and religion, punished by the laws of 
Ragland, For, besides the notorious indecency and scandal 
on farming any secular business to be publicly transacted 
z that day, in a country professing Christianity, and the cor- 
pin 








of morals which usually follows its profanation, the 

rene one day in seven holy, as a time of relaxation and 
eshment, as well as for public worship, is of admirable 
ice to a state, considered merely as a civil institution, 

The | J 

Lorg aS of king Athelstan forbade all merchandizing on the 

6, wS Day, under very severe penalties. And by the 27 Hen. 

Re 


5. no fair or market shall be held on the principal 
vals, 
Sunday 











„Good Friday, or any Sunday, (except the four 
to ue in harvest,) on pain of forfeiting the goods exposed 














out of ph by the 1 Car. 1, c, 1, no person shall assemble, 
this dy their own parishes, for any sport whatsoever, upon 
baitia, Hor, in their parishes, shall use any bull or bear- 
asin, Dterludes, plays, or other unlawful exercises, or 
Poor, 'es, on pain that every offender shall pay 3s. 4d, to the 
allow is statute does not prohibit, but rather impliedly 
Tespect any innocent recreation or amusement, within their 
Hervicg 1° parishes, even on the Lord's Day, after divine 
ver, 
Bonne 3 Car. 1. ¢, 2. no carrier with any horse, nor wag- 
iapa POr carmen, nor wainmen with their respective 
Hy nor drovers with any cattle shall travel on the 
Or sel) ay, on pain of 20s, And if any butcher shall kill 
Travail, tual on the Lord's Day he forfeits Gs. 8d, 
Within’ apg by stage coaches on Sunday is not unlawful 
Altera Ne 3 Car. 1, and 29 Car, 2. 7B. § C. 96, But | 
York, pt0 the driver of a van travelling from London to | 
s for he is a carrier within the 3 Car. 1. c. 4. 8 B. §&C. 


rend by 29 Car, 2. e. 7. no person is allowed to do any | 
p, labour on the Lord’s Day, (except works of necessity 
se aty) or to use any boat or barge (see post), or ex- 
Milk eh, SUS to sale; except meat in public houses, and 
Noon, on fe ine in the morning, and after four in the after- 
Then forfeiture of 5s, 
the pogs 9ds exposed to sale on a Sunday, to be forfeited to 
Who may Sc on conviction before a justice of the peace, 
Y order the penalties and forfeitures to be levied by 
and may allow one third to the informer: but this 
extend to dressing meat in families, inns, cook-shops, 
























s. 
NN Geo. 4, ¢. 75. § 1. so much of the 29 Car. 2. 
Ang byg eens travelling by R A EE N 
Bary may 42 the court of assistants of the Waterman's Com- 

hates at point any number of watermen to ply on the 
47.49, èP between Chelsea and Bow Creek: and by 





Justices at Gravesend may grant a similar license, 
JMB Without a license by § 50. forfeit 51. 
May be sold on Sundays, before and after divine 
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service, 10 & 11 Wm. 3. c. 24. 
to travel on Sundays, 
3. c. 15, 

Bakers were permitted to dress dinners on a Sunday, as 
work of necoastiy. 5 T. R. 449, But, by the 34 Ceo. s 
e. 61, every baker shall be subject to a penalty of 10s. to the 
use of the poor, for exercising his business in any manner as 
a baker on the Lord’s Day: except that he may sell bread 
between nine in the morning and one in the afternoon; and 
may also, within that time, bake meat, puddings, and pies for 
any person who shall carry or send the same to be baked. 

by the 1 & 2 Geo. 4. c. 50. § 11. no baker out of 
the city of London, and beyond the bills of mortality, and 
ten miles of the Royal Exchange, shall on a Sunday make or 
bake any bread, rolls, or cakes of any sort or kind, or shall 
sell or expose the same to sale, except to travellers, or in 
cases of urgent necessity; or bake or deliver any victuals 
after half past one o'clock in the afternoon, or in any other 
manner exercise his trade or calling. And no victuals shall 
be brought to or taken from any bakehouse during divine 
service, nor within one quarter of an hour of the commence- 
ment thereof. A offender may be convicted before one 
justice, within two days from the commission of the offence, 
‘on proof by one witness; and is liable for the first offence to 
the penalty of 5s., for the second offence 10s., and for the 
third and every subsequent offence 20s., besides costs: to be 
paid to the prosecutor, with such part of the penalty as the 
magistrate shall think proper for the loss of time, at a rate not 
exceeding 3s, per diem, and the residue to the churchwardens 
or overseers of the parish where the offence is committed, for 
the use of the poor. 

‘And see the 3 Geo. 4, c, 106, (a local act) containing regu- 
lations, somewhat different from the above, as to bakers within 
the city of London and ten miles of the Royal Exchange. 

By 21 Geo. 3. c. 49. passed to restrain an indecent practice 
which had become very prevalent, it is enacted, that any 
house or place opened for public entertainment, or for pub- 
licly debating on any subject, upon the Lord’s Day, and to 
which persons shall be admitted by money or tickets sold, 
shall be deemed a disorderly house. And the keeper (or 
person acting as such) shall forfeit 2007. and be punished ‘as 
in the case of keeping a disorderly house. And the person 
managing such entertainment, or acting as president, &c, of 
any public debate, shall forfeit 1004. And every servant 
receiving money or tickets from the the persons coming, or 
deliyering out tickets of admission, shall forfeit 50/. § 1, 2. 
‘And every person advertising, or printing an advertisement 
of such meeting, shall also forfeit 50/, Actions to be brought 
within six months, § 5. 

An indictment for exercising the trade of a butcher must 
be laid to be contra formam statuti; for it was no offence at 
common law, 1 Strange, 702. 

Persons exercising their calling ona Sunday are only sub- 
ject to one penalty ; for the whole is but one offence, or one 
act of exercising, though continued the whole day. Cowp. 640, 

Law processes are not to be served on Sunday, unless it be 
in cases of treason or felony; or on an escape, by virtue of 
5 Ann. c. 9 See Escape. Sunday is not a day in law for 
proceedings, contracts, &c. s ; 

And hence it is, that a sale of goods on this day in a market 
overt is not good: and if any part of the proceedings of a 
suit, in any court of justice, be entered and recorded to be 
done on a Sunday, it makes it all void. 2 Inst. 264; 3 Shep. 
Abr. 181. f A 

The service of a citation on a Sunday is good, and not 
restrained by the 29 Car. 2. e. 7. And, by two judges, the 
delivery of a declaration upon a Sunday may be well enough, 
it not being a process; but Holt, Ch. J, thought it ill, be- 
cause the act intended to restrain all sorts of legal proceed- 
1 Ld. Raym, 706. Service, on a Sunday, of notice of 
A writ of inquiry cannot 


8 Fish carriages are allowed 
either laden or returning empty, 2 Geos 


ings. ? 
plea filed is void, 8 East, 547. 
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be executed on a Sunday. 1 Sir. 387. See Arrest, Pro- 
cess, Sc. 

It has been determined that an action would not lie on a 
contract entered into on a Sunday, though entered into by an 

ent, and though the objection was taken by the party at 
whose request the contract was made, 4 Bingh. 84. But 
in a subsequent case the price of goods bought on a Sunday 
was held to be recoverable, the defendant having kept them 
and subsequently promised to pay for them. 6 Bingh. 653. 

hiring of a labourer by a farmer on Sunday was held not 

to be prohibited by 29 Car. 2. c.7. § 5; and such hiring for a 

ear and service under it therefore conferred a settlement. 

The statute only applies to labour, business, or work done 
in the exercise of a man’s ordinary calling. 7 B. & C. 573. 

A horsedealer cannot maintain an action on a warranty 
of ahorse made ona Sunday; 5 B. & C. 406; but the statutes 
are not violated. by a person who makes a bargain for a horse 
with a horsedealer on a Sunday not knowing he is a horse- 
dealer, for the dealer only is exercising his ordinary calling. 
3B. § C. 252; 1 Taunt, 131. See further, Holy-days. 

SUPERCARGO. A person employed by merchants to 

0 a voyage, and oversee their cargo, and dispose of it to the 
est advantage. Merch. Dict. 

SUPERIOR. The grantor of a feudal right to be held of 
himself. Scotch Law Dict, See Tenures. 

SUPER-INSTITUTION, super-institutio.] One institu- 
tion upon another ; as where ACB is admitted and in: 
to a benefice upon one title, and C. D. is admitted and 
tuted on the title or presentment of another. 2 Cro. 463. 
See Institution, 

SUPER-JURARE. A term used in our ancient law, 
when a criminal endeavoured to excuse himself by his own 
oath, or the oath of one or two witnesses, and the crime ob- 
jected bal him was so plain and notorious, that he was 
convicted by the oaths of many more witnesses. This was 
called super jurare. Leg. Hen. 1. 74; Leg. Athelstan. c. 15. 

SUPERONERATIONE PASTURE. A judicial writ 
that lies against him who is impleaded in the county court for 
the surcharging or overburdening a common with his cattle, 
in a case where he was formerly impleaded for it in the same 
court, and the cause is removed into one of the courts at 
Westminster. Reg. Judic. See Common, III. 

SUPER PREROGATIVA REGIS. A writ which for- 
merly lay against the king’s tenant's widow for marrying 
without the king's license. F. N. B. 174. 

SUPERSEDEAS. A writ that lies in a great many cases; 
and signifies in general a command to stay some ordinary 
proceedings at law, on good cause shown, which ought other- 
wise to proceed, F. N. B. 236. 

A supersedeas is used for the staying of an execution, after 
a writ of error is allowed, and bail put in: but no supersedeas 
can be made out on bringing writ of error, till bail is given, 
where there is judgment upon verdict, or by default, in debt. 
8 Jac. 1, c. 8. Nor in actions for tithes, promises for pay- 
ment of money, trover, covenant, detinue, and trespass. 12 
Car. 2. st, 2... 2. And execution shall not be staid in any 
judgment after verdict (except in the case of executors) by 
writ of error or supersedeas thereon, unless bail be put in, 
16 & 17 Car. 2. c. 8. § 3. See Error, Introd. & II. 2. 

‘A writ of error is said to be in judgment of law a super- 
sedeas, until the errors are examined, &c. that is to the exe- 
cution; not to action of debt on the judgment at law, From 
the time of the allowance, a writ of error is a supersedeas : 
and if the party had notice of it before the allowance, it is 
a supersedeas from the time of such notice; but this must be 
where execution is not executed, or begun to be executed. 
Cro. Jac. 534; Raym. 100; Mod. Ca. 130; 1 Salk. 321. 

Where a first writ of error abates, or is put an end to by 
the act of the plaintiff in error, a second writ of error brought 
in the same court is not a supersedeas of execution as the 
first: and execution may then be sued out without leave of 
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the court. But in error of matter of fact coram vobis, whie 
is not within the statutes requiring bail in error, the writ 
error is or is not a supersedeas according to circumstant 
and the court must be moved for leave to sue out execute? 
pending it. 8 East, 412. 
If, before execution, the defendant bring a writ of 
and the sheriff will execute a fieri facias and levy the mi 
the court will award a supersedeas, quia erronicé emanavit, 
to have restitution of the money. 
cution, there was a supersedeas, quia executio improvidd emä 
navit, §c. issued ; aad dere being no clause of restitution 
the supersedeas, it was insisted that the execution was exe! 
before the Soe pelosi awarded, and that a faulty supersede! 
is no su ; but the court ordered another supers 
with a clause of restitution. Moor, 465, 
The supersedeas, quia erronicè emanavit, lies to restore 
possession, after an habere facias seisinam, when sued 
erroneously ; so of a supersedeas after execution upon a of 
ad satisfaciend. if it be immediately delivered to the 
Jenk. Cent. 58. 92. It appearing, upon affidavit, that 
were two writs of execution executed upon one judgm' 
the party moved for a supersedeas, because there cannot 
two such executions, but where the plaintiff is hindered el! 
by the death of the defendant, or by some act in law, t 
he can have no benefit of the first; and so it was adj 
Stile, 255. A supersedeas is grantable to a sheriff to sta) 
return of an habeas ke pole and if he return it afterwat 
and the parties proceed to trial, it is error; and so are all 
roceedings in an inferior court, after an habeas c : 
ivered, unless a procedendo is awarded, in which case a 
sedeas is not to be granted. Cro. Car. 43. 350. k 
When a certiorari is delivered, it is a supersedeas to il 
courts below; and being allowed, all their proceedings 
wards are erroneous; and they may be punished. Ifa 
holds plea of 40s. debt in his county court, the defe 
may sue forth a supersedeas, that he do not proceed, Xe h 
after judgment, he may have a supersedeas directed t0 
sheriff, ee him not to award execution upon such ji 
ment; and upon that an alias, a pluries, and an atta! 
&e. New Nat. Br. 482. See Certiorari. 4 
Supersedeas may be granted by the court for setting 
an erroneous judicial process, &¢. Also a prisoner mi 
discharged by supersedeas ; as a person is imprison 
king’s writ, so he is to be set at liberty: and a ; 
as good a cause to discharge a person, as the first pro" 
to arrest him. Finch, 453; Cro. Jac, 379. If a privi 
sued in any jurisdiction foreign to his pri 
may bring his supersedeas. Vaugh. 155. b 
There is a supersedeas where an audita querela is suedi 
out of the Chancery, to set a person at liberty, taken 
an exigent, on giving security to appear, &c. And in 
of surety of the peace and good behaviour, where @ 
already bound to the peace in the Chancery, &e. 
Br. 524, 529.532; So where a warrant issue 
on an indictment found against him, for a dot 
other bailable offence, and he, having notice of pt 
before caption, duly put in bail, to appear and traver 
indictment, &c, he is entitled to a supersedeas, to PY 
caption. 7 
t is false imprisonment to detain a man in custody & 
supersedeas delivered, for the supersedeas is to be Og | 
and in such case it is a new caption without any CH" 


Cro. 379. 
f Supe 










































See further Bac. Abr. and 20 Vin. Abr, tit. 
ante, tits. Error, Execution, §c. and the books of Prat 
SUPERSEDERE, in Scotch law. A private 68% 
among creditors to supersede proceedings against tl 
of a bankrupt, or other debtor. m 
SUPERSTITIOUS USES. See Mortmain, Uses, 
SUPERVISOR, Lat.) A surveyor or overseers 
formerly a custom, in cases of great concern, to ™ 
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‘or of a will, to supersede and oversee the executors that 
ony, Punctually performed the will of the testator; but this 
tow’ was so Very carelessly executed, as to be to little pur- 
fe use, a it is now obsolete. 
n y Pervisor (now surveyor) of the highways is mentioned 
the 5 Eliz.¢, 13. See Wop. rath 
SUPPLEMENT, Letters of, in Scotch law. Where a 
Ti ay ìs sued before an inferior court, and does not reside 
NX its jurisdiction, these letters are obtained on a war- 
Ba ‘om the court of session, and on these the party may 
Ta to appear before the inferior judge. These letters, 
A the king's name, recite the ground of action, and the 
tonta “PY it should proceed before the inferior judge, and 
behalf @ Warrant to messengers at arms, as sheriffs in that 
na es them to cite the defendant. Bell's Scotch 
ene PLEMENTAL BILL IN EQUITY. A suit in 
defor? imperfect in its frame, (or become so by accident, 
its end has been obtained,) may in certain cases be 
origi perfect by a new bill, which is not considered as an 
“the pil bill, but merely as an addition to, or continuance of, 
a aang bill, or both. A bill of this kind may be, Ist, 
origin tt poa bill, which is merely an addition to the 
oft bill. 2d. A bill of revivor, which is a continuance 
and original bill: see Revivor, Sd, A bill both of revivor 
yp PPlement, which continues a suit upon abatement, and 
a 8 defects arisen from some event subsequent to the 
aA pe suit, Mitford's Treatise on Chane. Plead, 33, 
further, p. 59—67. 
Sad the interest of a plaintiff or defendant suing, or defend- 
Petty b is own right, wholly determines, and the same pro- 
lim comes vested in another person, not claiming under 
bensa În the case of an ecclesiastical person succeeding to 
tea ees or a remainder-man in a settlement becoming en- 
Men bon the death of a prior tenant under the same settle- 
hat tie suit cannot be continued by bill of revivor (see 
vill, MoH nor can its defects be supplied by a supplemental 
Mander ‘ough the successor in the first case, and the re- 
the ean in the second, have the same property which 
it man, Ce8S0r or prior tenant enjoyed ; yet they are not, 
Wes, pes bound by h seth, nor have they, in some 
Binal pip ely the same rights: but in general, by an o1 
hil Bepthe: netuve:of. at ¥upplenianal blllaetiie KeneAe 
Who. oer proceedings may be obtained. If the party, 
Or degn terest is thus determined, was not the sole plaintiff 
is natun Ot if the property, which occasions a bill of 
Attie, ace, affects only part of a suit, the bill as to the other 
pend as to the rest of the suit, is supplemental merely. 
> inthe poems to be this difference between an original bill 
Mature g T Of a bill of revivor, and an original bill in the 
the formes” Supplemental bill: upon the first, the benefit of 
Pleadin s ino céedings is absolutely obtained; so that the 
it any ni ve first cause, and the deposi ions of witnesses, 
filed op ¢ pee taken, may be used in the same manner as 
“been maettken in the’ second cause; and if any decree has 
M the tee, ìn the first cause, the same decree shall be made 
ares ae but, in the other case, a new defence may be 
ie mann Pleadings and depositions cannot be used in the 
ae e, if er as if filed or taken in the same cause ; and the 
“in 
Mere 










































































any has been obtained, is no otherwise of advan- 
Ss it may be an inducement to the court to make a 





ree, Mitford's Treatise, 67, 68. and the authorities 
1, and see Revivor. 
lemental 





charges it contain: 
not for a discovery merely, the 
eard upon it at the same time that it is heard 
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on the original bill, if it has not been before heard: and if 
the cause has been before heard, it must be further heard 
upon the supplemental matter. If, indeed, the alteration or 
acquisition of interest happens to a defendant, or a person 
necessary to be made a defendant, the supplemental bill may 
be exhibited by the plaintiff in the See against such 
person alone, and may Dray a decree upon the particular 
supplemental matter alleged against that person only; unless, 
which is frequently the case, the interest of other defendants 
may be affected by that decree. Where a supplemental bill 
is merely for the purpose of bringing formal parties before 
the court as defendants, the parties defendants to the original 
bill need not in any case be made parties to the supplemental 
bill. Mitford's Treatise, 69, 70. 

A bill in the nature of a supplemental bill, in the cases 
abovementioned, must state the original bill, the proceedings 
upon it, the event which has determined the interest of the 
party by or against whom the former bill was exhibited, and 
the manner in which the property has vested in the person 
become entitled. Tt must then show the ground upon which 
the court ought to grant the benefits of the former suit to 
or against the person so become entitled; and pray the de- 
cree of the court adapted to the case of the plaintiff in the 
new bill. This bill, though partaking of the nature of a 
supplemental bill, is not an addition to the original bill, but 
another original bill, which, in its consequences, may draw 
to itself the advantage of the proceedings on the former bill, 
Mitford's Treatise, 90. 

SUPPLETORY OATH. See 3 Comm. 270; and Evi- 
dence. 

SUPPLICAVIT. A writ issuing out of Chancery, for 
taking surety of the peace, upon articles filed on oath, when 
one is in danger of being hurt in his body by another; it is 
directed to the justices of the peace and sheriff of the county, 
and is unded upon the 1 Edw. 3. st, 2. c. 16. which ordains 
that certain persons shall be assigned by the chancellor to 
take care of the peace, &¢. F. N. B. 80, 81. 

When a man hath purchased a writ of supplicavit, directed 
to the justices of the peace, against any person, then he, against 
whom the writ is sued, may come into the Chancery, and there 
find sureties that he will not do hurt or damage unto him that 
sueth the writ; and upon that he shall have a writ of super- 
sedeas, directed to the justices, &e, reciting his having found 
sureties in Chancery, according to the writ of supplicavit : 
and also reciting that writ, and the manner of the security 
that he hath found, &c. commanding the justices, that they 
cease to arrest him, or to compel him to find sureties, &e, 
And if the party who ought to find sureties cannot come into 
the Chancery to find sureties, his friend may sue a superse- 
deas in Chancery for him; reciting the writ of supplicavit, 
and that such a one and such a one are bound for him in 
the Chancery in such a sum, that he shall keep the peace 
according to it; and the writ shall be directed to the justices, 
that they take surety of the party himself according to the 
supplicavit, to keep the peace, &c. and that they do not arrest 
him; or, if they have arrested him for that cause, that they 
deliver him. New Nat. Br. 180, j 

Sometimes the writ of supplicavit is made returnable into 
the Chancery at a certain age and if so, and the justices 
do not certify the writ, nor the recognizance, and the secu- 
rity taken, the party who sued the supplicavit shall have a 
writ of certiorari directed unto the justices of peace to certify 
the writ of supplicavit, and what they have done thereupon, 
and the security found, &e. New N. B. 180. Ifa recogni- 
zance of the peace be taken in pursuance of a writ of suppli- 
cavit, it must be wholly governed by the directions of such 
; but if it be taken before a justice of peace below, the 
recognizance may be at the discretion of such justice. Lamb. 
100; Dalt. c. 70. A 

At the common law it was sufficient, in order to obtain 
this process for surety of the peace from the court of Chan- 
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cery, if the party who demanded it made oath, that he was in 
fear of some corporal hurt, and that he did not erave the 
same out of malice, but for the safety of his body. F. N. B. 
79, 80. 

Bat by 21 Jac. 1. c. 8, all process of the peace shall be 
void, unless granted on motion in open court on affidavit in 


writing. 

‘When articles of the peace are exhibited in the Court of 
Chancery, and oath is made that the surety of the peace is 
not craved by the party through malice, but for the safety 
of his life, a writ of supplicavit issues, directed to the justices 
of the peace generally, or to some one justice of the peace, 
or to the sheriff, commanding them or him to take security in 
the sum thereon indorsed, and, if the party refuses to find 
such security, to commit him to the next gaol until he does 
find such security. F. N. B. 80. Vide Bro. Off. pl. 39; 
F, N. B. 81; Bro. Peace, pl. 9; Lamb. 101, 107, 

If there be no proceedings on a supplicavit within a year, 
the recognizance is of course discharged ; and if the party be 
committed after the mice of that time, he shall be dis- 
charged upon very slight security. Fitz. 268, If taken be- 
low, and the party appear pursuant to the condition, no in- 
dictment being lodged, he must be discharged, Hardw. Ca. 
But the court in its discretion may refuse to discharge a re- 
cognizance, even though the exhibitant appear and consent ; 
for a breach against any other person is equally a forfeiture. 
11 Mod. 109. See further, Surety of the Peace; and same 
title, Bac. Ab. (Tth ed.) 

SUPPLIES. Extraordinary grants to government, by par- 
liament, to supply the exigencies of the state. See Subsidies; 


‘aces. 

SUPPLY, Commissioners of, in Scotland. Persons ap- 
pointed to levy the land-tax within the county for which they 
are named. See Land Tax. 

SUPREMACY. Sovereign dominion, authority, and pre- 
eminence; the highest estate. King Henry VIII. was the 
first prince that shook off the yoke of Rome here in Eng- 
Jand, and settled the supremacy in himself, after it had been 
Jong held by the pope. See 25 Hen. 8. cc. 19, 20; 26 
Hen. 8. c. 1; 1 Eliz. c. 1. By these laws the great power 
of Rome was suppressed ; and the act of 1 Eliz., Sir Edward 
Coke says, was an act of restitution of the ancient juris- 
diction ecclesiastical, which always belonged of right to 
the crown of England; and that it was not introductory of 
a new law, but declaratory of the old; and that which was, 
or of right ought to be, by the fundamental laws of this 
realm, parcel of the king’s jurisdiction; by which laws the 
king, as supreme head, had full and entire power in all 
causes ecclesiastical a; i as temporal: and aa tem- 

ral causes, the king doth judge by his judges in the courts 
Pe justice, by the temporal laws of En i so, in causes 
ecclesiastical, they are to be determined by the judges 
thereof, according to the king’s ecclesiastical laws. 5 Rep. 9; 
Candrey's case. And in this case it-was resolved by all 
the judges, that, by our ancient laws, this kingdom is an ab- 
solute empire and monarchy ; consisting of one head, which 
is the king, and of a body politic, made up of many well 
agreeing members; all which the law divides into two se- 
veral parts, the clergy and the laity, both of them imme- 
diately, under God, subject and obedient to the head. And 
the kingly head of this politic body is furnished with pre- 
rogative and jurisdiction, to render justice and right to every 
part and member of this body, of what estate or degree 
soever; otherwise he would not be at the head of the whole, 
5 Rep. 8. 

There are several instances of ecclesiastical jurisdiction 
exercised by the kings of England in former ages; and, in 
this respect, the king is said to be persona mixta et unita cum 
sacerdotibus. The king is the supreme ordinary, and by the 
ancient laws of the land might, without any act of parliament, 
make ordinances for the government of the clergy; and if 
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there be a controversy between spiritual persons cone 
Jurisdiction, the king is arbitrator, and e ie a righe of} 
crown to declare their bounds, Xe. Moor, 755. 10434 
17. 

‘As to the oath of supremacy, see Oaths, to the gove 
_ And see further, King, V.8; Praemunire; Roman 


lies. 

SURCHARGE. An overcharge, beyond what is just 
right. Merch. Dict. 

Surcnarce or Common. See further, Common, II. 

Surcuance or rue Forest, superoneratio forest.) 
where a commoner puts on more beasts in the forest th 
has a right to. Manwood, part 2. c. 14. num. 7, And is ti 
from the writ de ‘oneratione ræ, in the 
sense when the commoner surchargeth. 3 Inst, fol. 293+ 


Forest. 

SUR CU IN VITA. See Cui in Vitd s Limi 
Actions, UL. 1. 

SURETY, vas vadis.) A bail that undertakes for 
man in a criminal case, or action of trespass, &e, 


SURETY OF THE PEACE, 
ap Goop BEHAVIOUR, 

[Securiras Pacts.] Either because the party who 
fear is thereby secured; or for that the suspected party £i 
such security. 

I. What this Security is. 
II, Who may take or demand it. 

1. As relates both to the Peace and good Bi 
viour. 

2, As to the Peace only. 

3. ds to Behaviour, or Ab 
only; which includes Security for ti 
and somewhat more, 

Ill, How it may be forfeited ; or discharged. 

1. As to both Peace and good Behaviours 

2. As to the Peace. 

3. As to the good Behaviour. 


I. Tus is considered by Blackstone as a species 
ventive justice; by obliging persons, whom there is 
bable ground to suspect of future misbehaviour, to 
with, and to give full assurance to the public, that 5g 
offence as is apprehended from them shall not b 
through the means of pledges or sureties for ke 
peace, or for their good behaviour. 4 Comm, c. 18: 

By ‘the Saxon constitution these sureties were al 
hand, by means of King Alfred’s wise institution of 

or frankpledges; wherein the whole neighb? 
or tithing of freemen were mutually pledges for each 0 
good behaviour, But this great and general security 
now fallen into disuse, and neglected, there hath 
to it the method of making sus] d persons 
and special securities for their future conduct; 
find mention in the laws of King Edward the 
“ tradat fidejussores de pace et legalitate tuendd,” 

This security, therefore, at present consists in 
with one or more sureties, in a recognizance oF 
to the king, entered on record, and taken in some g 
or by some judicial officer; whereby the parties ack 
themselves to be indebted to the crown in the sum" 
(for instance 1001.) with condition to be vi aai 
effect, if the party shall appear in court on 

i i ial p the peace 


towards the king and all h 
also, with regard to the person who craves 
Or, if it be for the good behaviour, then 
he shall demean and behave ern aak 
behaviour,) either generally or specially for 
limited, as for one or more years, or for life. 


liege poorly or? 


(or be 
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fiance, if taken by a justice of the peace, must be certified 
Next sessions, in pursuance of the 3 Hen. 7. c. 1. and 

© condition of such recognizance be broken, by any 
a ch of the peace in the one ease, or any misbehaviour in 
nae, the recognizance becomes forfeited or absolute ; 
other ne estreated or extracted, (taken out from among the 
Ke Yecords,) and sent up to the exchequer, the party and 
Sureties, having now become the king's absolute del tors, 


ite sued for the sev in whi i 
eral sums in which they are respectivel; 
stadi 4 Comm. a: 8. i ati 


Jl. 1, Axy justices of the peace, by virtue of their com- 
mp or those who are ew officio conservators of the peace, 
Bi and such security according to their own discretion, 

4 secretary of state or privy councillor are not, ex officio, 
Peace CMserVators, and therefore they cannot bind to the 
Brani Or good behaviour, 11 State Tri. 317. Or it may be 

ited at the request of any subject, upon due cause shown, 
Which, -a SUCh demandant be under the king’s protection; for 
ijan oP it has been formerly doubted whether Jews, 
thereto? or persons convicted of a præmunire, were entitled 
averse io gly Lunt P. C. o, 60. §3. Or if the justice is 
.” act, it may be granted by a mandatory writ called 
Cip Plicavit, issuing out of the Court of King’s Bench or 


terial an Which will compel the justice to act as a minis- 


















ty ot as: a judicial officer; and he must make a re- 
and soap? Writ, specifying his compliance, under his hand 

tthe, Z N. B. 80; 2 P. Wms. 202. See Supplicavit. 
topt wri 














it is seldom used; for when application is made 
Superior courts, they usually take recognizances there, 
directions of the 21 Jac. 1. c. 8. And indeed a 
han thy Rectess cannot be bound over in any other place 
tice of th ‘Ourts of King's Bench or Chancery, though a jus- 
peace has a power to require sureties of any other 
ity, when’, compos mentis, and under the degree of no- 
Mieto nother he be a fellow justice or other magistrate, or 
$5, he be merely a private man. 1 Hawk. P. C. c. 60. 
s aga eS May demand it against their husbands (so peer- 
their sine their lords), or husbands, if necessary, against 
to fing wo _ But feme coverts and infants under age ought 
theme Cetrity by their friends only, and not to be bound 
© anspor? for they are incapable of engaging themselves 
t any debt, which i 
acknowledgment: 









or 









the nature of these recogni- 
See Recognizance ; 4 Comm. 










tl 
Pate against whom it is demanded be present, the 
le peace may commit him immediately, unless he 
ies, anges and à fortiori he may be commanded to find 
Bop ad be committed for not doing it. Bro. Mainp. 
BP thr wk. P, C. c, 60. But if he is absent, a war 
Mmitting him cannot be granted till a warrant is 





5 Sureti 












com, 
Mmanding him to find sureties; and this warrant, 


be under seal, ought to show the cause for which 
. » and at whose suit, Lamb. 85; 1 Hawk, P, C. 


The justi 

tm sce of the pence wlio grants: this last-mentioned 
May in this c; i alh 

before him wis Case make it roe for bringing the 

ty, Matter. h imself only; for as he has most know ledge of 

el Poster he is best qualified to do justice in it. 5 Co. 






















ste: 1 Hawk, P. C. e. 60. But if the warrant 
ral terms to carry the party before any justice of 
ie officer who ‘executes it has his election to 
elore what justice he pleases, and carry him to 
efor’ of the Same warrant, if he refuses to find 
he shane Justice ; for the warrant has these words 
y pl q1 tise to find surety,’ &e. Bro. False Im- 
owen? | Hawk. P. C. c. 60; 5 Co, 59. 
l be deve? Who apprehends that the surety of the 
ice of gpa aded against him, finds surreties before 
e peace of' the same county, either before 
t is issued against him, he may have a su- 
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persedeas from such justice; and this shall prevent or dis- 
charge him from an arrest under the warrant of any other 
justice, at the suit of the same party for whose security he 
has found such sureties. Zamb, 95,96; 1 Hawk. P. O, c. 60. 

The recognizance for keeping the peace, which a justice 
of the peace takes upon complaint below, is to be regulated 
as to the number and sufficiency of the sureties, the large- 
ness of the sum, and the time it is to continue in force, by the 
discretion of such justice. Lamb. 100; 1 Hawk. P.C. 2.60, 
Tt has been said that a recognizance taken by a justice of 
peace, to keep the peace as to A.B. for a year, or for life, 
or without expressing any certain time, which shall be in- 
tended to be for life, although no time or place is fixed for 
the party’s appearance, or he is not bound to a the peace 
as to all the king’s liege people, is good. 1 Hank. P. C. 
c, 60; Lamb. 100. But it seems to be the safest way to bind 
the party to appear at the next sessions of the peace, and 
in the mean time to keep the peace as to the king and all his 
liege people, and especially as to the party who has demanded 
the surety of the peace. Lamb. 105; i Hawk. P. C. c. 60. 
However it is settled by a modern case, that a justice of the 
peace is authorized to require surety of the peace for a li- 
mited time, according to his discretion, and is not obliged to 
bind over the party to appear at the next sessions. 2B. 8 A. 
278. 

If one of the sureties of a man who is bound to keep the 
peace, dies, he shall not be obliged to find a new surety, for 
the executors or administrators of him who is dead are Being 
by therecognizance. Lamb. 113; Bro. Peace, pl. 17; 1 Hawk. 
P. C. c. 60; 

2. Any justice of the peace may, ex officio, bind all those 
to keep the peace who in his presence make any affray, or 
threaten to kill or beat another, or contend together with hot 
and angry words, or go about with unusual weapons or at= 
tendance, to the terror of the people, and all such as he 
knows to be common barrators, and such as are brought be- 
fore him by the constable for a breach of the peace in his 
presence, and all such persons as having been before bound 
to the peace, have broken it and forfeited their recognizances, 
Also Morave any private man hath just cause to fear that 
anottler will Buran Eia Hodas; “or abv a corporal injury; by 
killing, imprisoning, or beating him, or that he will procure 
others so to do, he may demand surety of the peace against 
such person, And every justice of the peace is bound to 
grant it, if he who demands it will make oath that he is ac- 
tually under fear of death or bodily harm, and will show that 
he has just cause to be so, by reason of the other's me- 
naces, attempts, or having lain in wait for him; and will 
also further swear that he does not require such surety out 
of malice or for mere vexation : this is called swearing the 
peace against another ; and if the party does not find such 
sureties as the justice in his discretion shall require, he 
may immediately be committed till he does, 1 Hawk, P, C. 
e, 60, 

Surety of the peace may be demanded by a wife, if her 
husband gives her unreasonable correction, Moore, 874; 
Godb, 215; F.N. B. 80. Surety of the peace ought not to 
be granted to a man for fear of danger to his servant or 
cattle. Lamb. 83. It hath however been said, that a man 
may have the surety of the peace against one who threatens 
to hurt his wife or child. Dalt. 266. The surety of the 
peace ought not to be granted for any past battery, unless 
there is a fear of some present or future danger. But the 
offender must in such case be punished by action of indict- 
ment. Dalt. 266. The demand of the surety of the peace 
ought to be soon after the cause of fear; for the suffering 
much time to pass before it is demanded, shows that the party 
has been under no great terror, 6 Mod, 132. 

It is said the fear of one cannot be the fear of another, 
and therefore every recognizance must be separated. But in 
Mich, 23 Geo. 2. B. R., the court allowed three women to 
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file joint articles of the peace against three men. Rex v. 
Nettle, cited 1 Hawk. P. C. c. 60. § 5, Leach's note. Al- 
though the fact from which the fear arises be pardoned, the 
Court of King’s Bench will receive it as a ground to grant 
the security upon. Stra. 473. 

At the common law the oath of the party was a sufficient 
ground for the Court of King’s Bench to grant the surety of 
the peace ; but this cannot be done since the 21 Jac. 1. c. 8. 
unless articles of the peace are exhibited in court, upon 
motion in open court. I N. B. 79, 80. 

Where articles of peace are exhibited in the Court of 
King’s Bench, and oath is made that the party does not crave 
the security of the peace out of hatred or malice, but merely 
for the preservation of his life and person from danger, an 
attachment of the peace issues to the sheriff, commanding 
him to take bond for the appearance of the party at the re- 
turn of the writ, to put in bail to the articles in this court, 
and if such bond is not given, to commit the party to the 
next gaol. Comb. 427, Russell's case; F.N. B. 79. Where 
the party against whom articles of the peace are exhibited, 
comes into court to put in bail, the articles must be read to 
him. 6 Mod. 132, An affirmation is not sufficient on which 
to grant surety of the peace. Stra. 527 ; 12 Mod, 243. 

‘he court will not permit the truth of the allegations to be 
controverted by the defendant, but will order security to be 
taken immediately, if no objections arise upon the face of 
the articles themselves. Stra, 1202. But if on application 
for the assistance of the court to enforce the subsequent pro- 
cess, the articles should manifestly appear, from the corro- 
borated affidavit of the defendant, to have been a malicious, 
voluntary, and gross perjury, the court will resist the appli- 
cation, and commit the offender. 2 Burr. 806; 3 Burr. 1922. 

If a defendant, through infirmity of age or sickness, be 
unable to attend the court, a mandamus will be granted to 
the justices in the country, to take such security. See Stra. 
835; Comb, 427. 

The court will not receive articles of the peace, if the 
parties live at a distance in the country, unless they have pre- 
viously made application to a justice in the neighbourhood. 
2 Burr. 780. Red if the court do receive them, the se- 
condary may indorse the attachment in the form required, 
and order a justice of the county to take the security. 2 Burr. 
1039; 1 Bla. 233. 

When surety of the peace is granted by the Court of 
King’s Bench, if a supersedeas comes from the Court of 
Chancery to the justices of that court, their power is at an 
end, and the party as to them discharged. Bro. Peace, 

l 17. 
se) Justices of peace are empowered by the 34 Edw. 3. 
c. 1. to bind over to the good behaviour towards the king 
and his people all them that be not of good fame, wherever 
they be found, to the intent that the people be not troubled 
or endamaged, nor the peace diminished, nor merchants and 
others passing by the highways of the realm, be disturbed 
Gia gat t tko oscil, which May happo byteak Suaian 
Under the general words of this expression, that he be not of 

‘ood fame, it is holden that a man may be bound to his good 

ehaviour for causes of scandal conira bonos mores, as well 
as contra pacem ; as for haunting bawdy-houses with women 
of bad fame, or for keeping such'women in his own house, 
or for words tending to scandalize the government, or in 
abuse of the officers of justice, especially in the execution 
of their office. Thus also a justice may bind over all night- 
walkers, eaves-droppers, such as keep suspicious company, 
or are reported to be pilferers or robbers, such as sleep in the 
day and wake in the night, common drunkards, whore-masters, 
the putative fathers of bastards, cheats, idle vagabonds, and 
other persons whose misbehaviour may reasonably břing 
them within the general words of the statute, as persons not 
of good fame, an expression, it must be owned, of so great a 
Jatitude, as leaves much to be determined by the discretion of 





SURETY OF THE PEACE, III. 1, 2. 


the magistrate himself. But if he commits a man for wan 
of sureties, he must express the cause thereof with convenit 

certainty, and take care that such cause be a good 0 

1 Hawk. P. C. c. 61; 4 Comm. 256. 


III. 1. A Recocxizaxce may be discharged, either 
demise of the king, to whom the recognizance is 
by the death of the principal party bound thereb: 
before forfeited, or by order of the court to which such re 
cognizance is certified by the justices (as the quarter 
sions, assizes, or King’s Bench,} if they see sufficient cau 
or in case he at whose request it was granted, if g 
upon a private account, will release it, or does not make 
appearance to pray that it may be continued. 1 Hawk. Pf 
c. 60. $ 

2. Such recognizance for keeping the peace, when gi 
may be forfeited by any actual violence, or even an 
or menace to the person of him who demanded it, if it 
a special recognizance; or if the recognizance be gen 
any unlawful action whatsoever, that either is or tends 
breach of the peace; or more particularly by any one 
many species of offences against the public peace; or by 
private violence committed against any of his majesty’s # 
jects. But a bare trespass upon the lands or goods of # 
other, which is a ground for a civil action, unless accompa” 
with a wilful breach of the peace, is no forfeiture of the! 
cognizance. Neither are mere reproachful words, as ¢ 


a man a knave or liar, any breach of the peace, so asi 
nce (being looked upon to be men 
the effect of unmeaning heat and passion), unless they ame 
to a challenge to fight. 1 Hawk. P. C. c. 60; 4 Comm. 2 
25 i 


By the 3 Hen. 7. c. 1. before mentioned, it is en 
« that if the party who is called at a sessions of the 
upon a recognizance of keeping the peace, makes de 
his default shall be then and there recorded, and the 
recognizance, with the record of the default, be sent anl 
tified into the Chancery, or before the king in his Bently” 
into the king's Exchequer.” 

He who is bound to keep the peace, and to appear 
sessions, must appear there and record his appearances 
wise his recognizance is forfeited: and although the 
who craved the surety of the peace comes not to pray 
may be continued, the justices may in their discretion Pi 
it to be continued till another sessions. Bro. Peace, PU 
Lamb. 109. i 

But if an excuse, which is judged by the court to? 
reasonable one, is given for the non-appearance of a P 
it seems that the court is not bound peremptorily to 
his default, but may discharge the recognizance or re 
till the next sessions. 1 Hawk. P.C. c.60. A recog 
for keeping the pate may be forfeited by any actual vi 
to the person of another, whether it be done by 
bound, or others by his procurement, Lamb. 115 
Bro. Peace, pl. 2; 1 Hawk. P. C. e, 60. In sup 
rule to stay proceedings in a scire facias upon a recog, y 
for keeping the peace, it was said that the assault, WM 
been made, was not upon him at whose request the p> 
the peace was EA upon another person: it 
that this makes no difference, and the rule was 2 
MS. Rep. Rex v. Stanley and his bail, Trin, 27 Geo f, 
a recognizance for keeping the peace is not forfeited si 
an officer, having a warrant against one who will no! 
himself to be arrested, beats or wounds him in the 
to take him. Lamb. 128; 1 Hawk. P, C. c. 60. > m 

So it is not forfeited, if a parent in a reasonable | 
chastises his child; a master his servant, being 9° 
his service at the time: a schoolmaster his scholar 
his prisoner; a husband his wife. 1 Sid. 176, 1 Hh 
ee 128; Hetl, 149, 150; 1 Hank. P, C. © 

80, 










SURETY OF THE PEACE, I. II. 2. 


And, without enumerating all the actual assaults, which a 
f: Eo may make upon the person of another, and not forfeit 
«3 recogizance for keeping the peace, it may be laid down 
88 a principle, that such a recognizance is not forfeited by 
any assault which could have been justified in an action, or 
on an indictment, for the assault, Bac. Abr. 
o t has been held, that a recognizance for the peace may be 
by oed by any treason against the person of the king, or 
ia unlawful assembly in terrorem populi. Lamb. 115; 
a awk, P, C, e. 60, Words which tend irectly to a breach 
ae Peace, as challenging a man to fight, or threatening to 
‘Peat one who is present, amount to a forfeiture of such re- 
zance. Lamb. 115; 1 Hawk. P. C.c. 60; Cro. Eli 
recognizance is likewise forfeited by threatening to 
tat a person who is absent, if the party who has so threat- 
a’ Goes afterward lie in wait to beat him. Lamb. 115. 
A man shall not forfeit a recognizance for keeping the 
: Who does a hurt to another in playing at cudgels, or 
like sport, by consent; for these sports, which tend to 
pte “activity ‘and courage, are lawful. Dal 4; 1 
ith” D C.c. 60. But he who wounds another in fighting 
naked swords, forfeits his recognizance; because no 
ent, nor even the command of the king, can make so 
vous a diversion lawful. Cro. Car. 220; 1 Hawk, P. 
* 60. Ifa soldier hurts another soldier, by discharging 
ite” in exercising without sufficient caution, it is no for- 
nizance for keeping the peace; for though 
€ in an action for the damage occasioned by 
this, it not being a wilful breach of the peace, 
e purport of the recognizance. 1 Hawk, P, 
60; Hob, 134; 2 Roll, Abr, 548. 
ott of quarter sessions cannot in any case proceed 
iit the parties for a forfeiture of a recognizance for 
hd the peace; but the recognizance must be sent-into 
e ga? King’s courts in Westminster-hall. 1 Ha 














































a recognizance is forfeited, the king may pardon 
: but he cannot release the condition before it 
ecause the party, at whose complaint it was 
Mart, qa's,% interest therein. Bro. Recog. pl. 22; Bro. 
' Pard, 24, 

e pane for the continuance of a recognizance for keep- 
the Pee is therein mentioned, it is perhaps in the power 
rtie att, in which it was taken, or to whom it has been 

The ye discharge it at their discretion, 4 New Abr. 695. 
Ping al practice of court of a quarter sessions is to 
P Session cognizance for keeping the peace from se 
a he conse Dti] the court thinks proper to discharge it. 

Recognin nt course of the Court of King’s Bench, to take 

“ance for twelve months 


dat time preferre 
ace time preferred a 
$ x 


t 
Od. 251 



















A, further acl 
Gong e 003 P, pl. 17; Lamb. 111; 11 Mod, 
pl 17; 





ogni i Á 4 
the ,2tiance for the good behaviour may be forfeited 
© means as one for the security of the peace 
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may be; and also by some others; as by going armed with 

unusual attendance, to the terror of the people; by speaking 
words tending to sedition; or by committing any of those 
acts of misbehaviour which the recognizance was intended to 
prevent, But not by barely giving fresh cause of suspicion 
of that which perhaps may never actually happen; for though 
it is just to compel suspected persons to give security to the 
public against misbehaviour that is apprehended, yet it 
would be hard upon such suspicion, without the proof of any 
actual crime, to punish them by a forfeiture of their recog- 
nizance. 1 Hawk, P. C. c. 61; 4 Comm. 257. 

As to the proceedings when a recognizance has become 
forfeited, see Recognizance. 

SURGEON, chirurgus, from the Fr. chirurgeon. Signify- 
ing him that dealeth in the mechanical part of physic, and 
the outward cures performed with the hand; originally com- 
pounded of the two Greek words, yep, manus, epyov, opus; 
and for this cause surgeons are not allowed to administer 
any iard medicine. 

y the 32 Hen. 8. c. 42. the barbers and surgeons of 
London were incorporated, and made one company. 

But by the 18 Geo, 2. c. 15. the surgeons of London, and 
the barbers of London, were made two separate and distinct 
corporations; reserving the privileges each were entitled to 
under 32 Hen. 8, to each company separately, By the latter 
act examiners are appointed to aie surgeons, &c. 

The 3 Hen, 8. 11. enacts that no one shall prac- 
tise as a surgeon in London, or seven miles round, with- 
out being licensed by the College of Surgeons, under the 
penalty of 5l, per month; but, notwitl nding, it seems 
that a person not so licensed may sue for business done as a 
surgeon within these limits, the statute containing no prohi- 
bitory clause. 2 Camp. 143, s 
An action on the case lies against a surgeon for gross 
ignorance and want of skill in his profession; as well as for 
negligence and carelessness to the detriment of his patient. 
8 East, 348. And see further, Homicide, 3, II. 

A surgeon having a certificate from the College of Sur- 
geons cannot charge for attending a patient in a fever, with- 
out having also a certificate from the Apothecaries Company. 
4 Bing. 620. But if the plaintiff had administered medi- 
cine as ancillary to a surgical case, his claim could not have 
been resisted. Jbid, per Best, C. J. And one who is both 
a surgeon and an apothecary may, besides his charges for 
medicine, recover reasonable’ charges for attendance. 4 C. 
§ P. 110. And see 4 Tyrw. 825 and further, Apothecary. 
Surgeons are not liable to serve on juries, by 6 Geo, 
50. § 2. 

stnise, Something offered to a court to move it to 
grant a prohibition, audita querela, or other writ grantable 
thereon, See Suggestion. 

RPLUSAGE, Fr. surplus, Lat. surplusagium, corolla- 
riun.] A superfluity or addition more than needful. which 
sometimes is the cause that a writ abates; but, in pleading, 
many times it is absolutely void, and the residue of the plea 
shall stand good. Broke; Plow, 63. See Amendment, 
Pleading. $ 

If a jury find the substance of the issue before them to be 
tried, other superfluous matter is but surplusage. 6 Rep. 46, 
Sunriusace or Accounts, signifies a greater disbursement 
than the charge of the accountant amounts unto. In another 
sense, surplusage is the remainder or overplus of money left. 
Litt. Dict. 

SURREBUTTER. The replication or answer of the 
plaintiff to the defendant's rebutter, See Pleading, Rebutter. 
SURREJOINDER. A second defence (as the replica- 
tion is the first) of the plaintiff's declaration in a cause, and 
is an answer to the rejoinder of the defendant, West, Symb. 
par. 2} As a rejoinder is the defendant's answer to the 
replication of the plaintiff’; so a surrejoinder is the plains 
answer to the defendant's rejoinder. Wood's Inst. 586. 












































SURRENDER. 
Where a plaintiff in his surrejoinder is to conclude to the 
country, and not with an averment; see Raym. 94. After 


rejoinder and surrejoinder and rebutter, &c. there may be a 
demurrer. See Pleading. 

SURRENDER, sursum redditio.)} A deed or instrument 
testifying that the particular tenant for life or years of lands 
and tenements, doth yield up his estate to him that hath the 
immediate estate in remainder or reversion, that he may have 
the present possession thereof; and wherein the estate for 
life or years may merge or drown by the mutual agreement 
of the parties. Co. Litt. 337. 

A surrender is of a nature directly opposite to a release ; 
for as that operates by the greater estate's descending. upon 
the less, a surrender is the falling of a less estate into a 
greater. It is made by these words, Hath surrendered, 
granted, and yielded up. 2 Comm. c. 20, p. 326. 

Of surrenders there are three kinds: a surrender properly 
taken at common law; a surrender of copyhold or customary 
estates, as to which see Copyhold; and a surrender, improperly 
taken, as of a deed, a patent, rent newly created, &c. 

The surrender at common law is the usual surrender, and 
is of two sorts, viz. a surrender in deed, or by express words 
in writing, where the words of the lessee to the lessor prove 
a sufficient assent to give him him his estate back again; and 
a surrender in law, being that which is wrought by operation 
of law, and not actual; as if a lessee for life or years take a 
new lease of the same land during the term, this will be a 
surrender in law of the first lease. 1 Inst. 338; 5 Rep. 115 
Perk, 601. 

‘To the making of a good surrender in deed of lands, the 
following things are requisite. The surrenderor is to be a 
person able to grant and make a surrender, and the sur- 
renderee a person able to receive and take it; the surren- 
deror must have an estate in possession of the things surren- 
dered, and not a future right; and the surrender is to be 
made to him that hath the next estate in remainder or rever- 
sion, without any estate coming between; the surrenderee 
must have a higher or greater estate in his own right, and not 
in the right of hia wife, &c. in the thing surrendered, than the 
surrenderor hath, so that the estate of the surrenderor may be 
drowned therein; (so that lessee for life cannot surrender to 
him in remainder for years;) there is to be a privity of estate 
between the surrenderor and surrenderee; and the surren- 
deree must be sole seised of his estate in remainder or re- 
version, and not in joint-tenancy; and the surrenderee agree 
to the surrender, &c. 1 Inst, 338; Perk. 584, 588; 2 Roll. 
Abr. 494; Noy's Max. 73. 

Tn some cases a surrender in law is of greater force than a 
surrender in deed; for if a man makes a lease for years, to 
begin at a day to come, this future interest cannot be surren- 
dered by deed, because there is no reversion wherein it may 
drown; but if the lessee, before the day, take a new lease of 
the same land, it is a good surrender in law of the former lease: 
and this surrender in law, by taking a new lease, holds good, 
though the second lease is for a less term than the first; and, 
it is said, though the second lease is a voidable lease, &c. 5 
Rep. 11; 6 Rep. 69; 10 Rep. 67; 1 Inst, 218; Cro, Elize 
873. 

Tf lessee for life do accept of a lease for years, this is a 
surrender in law of his lease for life; if it should be other- 
wise, the lease for years would be made to no purpose, and 
both the leases cannot stand together in one person. 2 Lill. 
Abr. 544, Lessee for twenty-one years takes a lease of the 
same lands for forty years, to commence after the death of 
A. B., it is not any present surrender of the first term; but 
if A. B. dies within the first term, it is. 4 Leon. 83. A 
lessee for years took a second lease, to commence at Mi- 
chaelmas ensuing: adindged this was an immediate surrender 
in law of the first; and that the lessor might enter and take 
the profits, from the time of the acceptance of the second 
lease, until Michaelmas following. Cro. Eliz. 605. If the 
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lessor make, and lessee accept, a new lease, and it is upot 
condition; this shall be a surrender in law: and if an 
signee of tenant for years take a new lease, &c. the 
lease will be by law surrendered. 1 Inst. 218, 338. 
woman lessee for years marries, and afterwards she take 
new lease for life without her husband, this is a st d 
and extinguishment of the term; but if the husband dis- 
agree, then itis revived: though if the new lease had b 
made to the husband and wife, then, by oe thereo 
the first lease had been gone. Hult, 7. A lessor takes 
lessee to wife, then the term is not drowned or surrendered 
but he i of the term in her right, during the 
verture, Wood's Inst. 285. 


stamp and not sealed. 

lessor might determine the lease at the end of the first 
teen years ; for the memorandum did not operate as & M 
lease ‘and surrender of the first lease. 4 M. & S. 30. 

‘A surrender may be of any thing grantable, either 
lute or conditional; and may be made to an use, $ 
conveyance tied and charged with the limitation of an ui 
but it may not be of an estate in fee; nor of rights and 
only to other estates for life or years; or for part of suc 
estate; nor may one termor regularly surrender to anol! 
termor; nor can a tenant at will surrender any more 
he can grant. Perk. 615; Noy's Max. 73; Cro. Blix 0 
1 Leon. 303. Where. things will not pass by surrender 
deed may enure to other purposes, a) take effect by 
grant, having sufficient words, Perk. 588, 624, 

A man who hath a fee simple estate cannot sw 
because it cannot be drowned in another estate. 12 1% 
21. And if a lease be made for life or years to Ay f 
remainder for life to B., remainder in fee tail to C., a” 
first tenant surrenders to C. ; this will not take el i 
surrender, by reason of the intervening estate. Dyer 
The lessee for life or years may surrender to him that 8? 
in remainder in fee-simple or fee-tail. And if lessee 10 
surrenders. his estate to one in remainder, that is ten® 
his own life, it is a good surrender; for a man’s esl 
his own life, in judgment of law, is greater than tha 
another's. And ‘where an estate is surrendered i8 
there needs no livery or seisin, as in a grant, 1 Inst 
Dyer, 251, 280. 

If there be lessee for years, the remainder for 
mainder in fee; the lessee for years may surrendet 
lessee during life, and so may he to him in the rem! 
fee. Perks 605. 3 

Tn case of tenant for life, the remainder for life, rovg 
in fee; it was a question formerly, whether the rem 
man for life by and with the consent of the tenant A 
could surrender to him in reversion without de 
coming on the land and saying, that he did surrend 
in reversion, The court were divided; but Wo je 
held, that if tenant for life and he in remainder, 
surrendered to the reversioner, it should pass bre: 
surrenders, viz. first of him in remainder to the te 
life, and then by the tenant for life to him in 
Gyre 137. joni 

f tenant for life grant his estate to him in TeV ope 
is a surrender ; and it must be pleaded according © ‘faq, 1 
tion it hath in law, or it ‘will not be good: 4 
Though if lessees for life or years grant their estates 
in remainder or reversion, and a stranger, it 5} 
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ender of the one half to him in reversion, and as a grant 
the other moiety to the stranger. 1 Inst, 335. 
n some cases, an estate, &e. may have continuance, 
p it be surrendered; as where lessee for life makes a 
ase for years, and after doth surrender, the term for years 
th continue; and so of a rent charge granted by ‘such 
„&c. Bro. 47; 1 Inst. 338. If the lessee for years, 
ndering rent, surrenders his estate to the lessor, hereby 
° rent is extinct; but if the rent were granted away before 
© surrender, it would be otherwise. 8 Rep. 145; Bro, 
| 42. Tenant for life is disseised, or for years 
„and before entry or possession gained, he surrenders 
in reversion; this surrender is void. 





And for 


it lease, 


in possession might be made by parol without livery of 
or other formal mode of conveyance, though the par- 
estate had been originally created by deed; for it was 
Yestoring of the estate back again to him in reversion 
nder, 2 Roll. Abr. 24; 1 Ventr, 242, 272, Butby 
tty, 2+ Ce 2. no estates of freehold, or of terms for 
h shall be granted or surrendered, but by deed or note 


M a : Aag 
' ad signed by the parties, or unless by operation in 
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herofy Stttute extends to tenancies from year to year, and 
meng °° è landlord and tenant cannot, by mere parol agree- 
Year j the middle of a quarter, determine a tenancy from 
k ett though created by parol. 2 Camp. 183; 2 
Super, And see further, Lease, I. 4. 

hender of a prebendary’s lease, upon condition that 
ae Prebendary did not, within a week after, grant a 
inh, for three lives, the surrender shall be voi 
iy ‘Se a good surrender within the 32 Hen. 8. c. 28. 
Man, range, 1201. See further, Lease, II. 
of tine, Cases have arisen upon the question, after what length 
Sa hayo aottgage terms that have been satisfied, and terms 
and z been assigned to trustees to attend the inheritance, 
1 have Not subsequently been dealt with, will be presumed 

ade n surrendered. The decisions of the courts of 
given ity have been conflicting upon this subject, which 
ed ine to many learned arguments, See the point 

Tti, 4 M Sugden’s Vendors and Purchasers. 
to teoround for presuming the surrender of a term de- 
in vtstees less than twenty years ago, that the rever- 
oe has dealt with the property as absolutely as his 
red it for lives, 1 C. & M. 22 

Gea. 2. c. 28. § 6. leases may be renewed 
See further, 20 Vin. 
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ro enewed, see Idiots, IV. 2; Infant, V. 
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Surrenprr or Corynorps. Is the yielding up of the 
estate by the tenant into the hands of the lord, for such pur- 
poses a3 in the surrender are expressed. This method of 
conveyance is so essential to the nature of a copyhold estate, 
that it cannot properly be transferred by any other assurance, 
But courts of equity will, in some particular cases, supply 
oa want ofa surrender, See 2 Comm, c. 22; and tit. Copy- 
old. 

SURRENDER or Lerrers Parent, AND Orrices, A sure 
render may be made of letters patent to the king, to the end 
he may grant the estate to whom he pleases, &c.; anda 
second patent for years to the same person, for the same 
thing, is a surrender in law of the first patent. 10 Rep, 66, 

Letters patent for years were delivered into chancery to 
be cancelled, and new letters patent made for years; but the 
first were not cancelled. It was held that the second were 
good, because they were a surrender in law of the first, and 
the not cancelling was the fault of the chancery, which ought 
to have done it, 10 Rep, 66, 67; 2 Lil. Al 45. If an 
officer for life accepts of another grant of the same office, it 
is in law a surrender of the first grant; but if such an officer 
takes another grant of the same office to himself and another, 
it may be otherwise. 1 Ventr. 297; 3 Cro, 198. See Dyer, 
nn 198; Godb. 415; and ante, titles Grant of the King, 

ice, 

Surrenver or Trrues in Scotland. ‘The submissions and 
surrenders of tithes there were made to King Charles I., in 
consequence of an action of reduction brought by his majest 
of all rights to tithes which had been granted by James VE 
(James ne of England), contrary to the act of annexation, 
These submissions led to the happiest consequences, as the 
decree arbitrarily which passed on them provided for the 
valuation and sale of tithes, and laid the foundation of a sys- 
tem highly fortunate for the agriculture of that country. 
Bell's Scotch Law Dict. 

SURROGATE, swrrogatus.] Is one that is substituted 
or appointed in the room of another; as by a bishop, chan- 
cellor, judge, &c. 

For his duties in granting marriage licences, see title 
Marriage. 

By the 56 Geo. 3, e. 82. the judicial acts of surrogates of 
vice-admiralty courts in the colonies, during the death, re- 
signation, or removal of the judges by whom they were 
appointed, &c, are declared valid. 

SURSISE, supersisa.] A word especially used in the Cas- 
tle of Dover, for penalties and forfeitures laid upon those that 

ay not the duties or rent of castle-ward, at their days limited, 
fe probably comes from the Fr. sursist, i. e. forborn or neg- 
lected. Brit, 52. And Bracton hath it so in a general signi- 
fication, Bract. lib. 5. 

SURVEY. To measure, lay out, or particularly describe 
a manor, or estate in lands; and to ascertain not only the 
bounds and royalties thereof, but the tenure of the respec- 
tive tenants, the rent and value of the same, &c, On the 
falling of an estate to a new lord, consisting of manors, 
where there are tenants by lease, and copyholders, a court of 
survey is generally held; and at certain other times, to 
apprise the lord of the present terms and interests of the 
tenants, and as a direction on making further grants, as well 
as in order to improvements, &c. In this court, a survey, or 
particular in the nature of a rent-roll, is made out, specifying 
the tenants and terms of their tenure, &c. See Comp. Court 
Keep. 

SURVEYOR, from Fr. sur, i. e. super, and voir, cernere.) 
One that has the overseeing or care of some person’s lands 
or works, A court of surveyors was erected by 33 Hen. 8. 
c. 39. for the benefit of the crown. 

Surveyor or THE Kivo’s Exenanor. An ancient officer 
belonging to the mint and coinage, mentioned in the 9 Zen. 5. 
cry 
Survevon-Generat ov tux Krxo’s Manors ann LANDS. 
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Is mentioned in Cromp. Jurisd. 106. See 46 Geo. 3. c. 142. 
and 50 Geo. 3. c. 65. as to the execution of the powers of 
this officer ; and tit. Forests. 

Surveyors or ru Hicuways. See Ways. 

Surveyor or raz Navy. An officer appointed over all 
stores ; and to survey hulls and masts of ships, &c. Chamberl. 

Survevor or THE Kixe's ORDNANCE. "This officer surveys 
the ordnance and provisions of war, allows bills of debt, and 
keeps the checks on labourers’ works, &c. 

Surveyors or THE Warps anv Livers, This office was 
abolished, with the courts of wards and liveries, by the 12 
Car. 2, c. 24, 

SURVIVOR, from Fr. survivre, Lat. supervivo.] The 
longer liver of two joint-tenants, or of any two persons joined 
in the right of a thing. He that remaineth alive after others 
be dead, &c. Broke, 33. See Joint-tenant. 

SUSPENSE, SUSPENSION, suspensio.] A temporal 
stop, or hanging up, as it were, of a man’s right for a time. 

In legal understanding, it is taken to be where a rent, or 
other profit out of lands, by reason of the unity of possession 
of the rent, &c. and the land out of which it issues, is not in 
esse for a certain time, et tunc dormit, but may be revived 
or awaked. And it differs from extinguishment, which is 
when it dies or is gone for ever. Co. Litt. 213. 

A suspension of rent is, when either the rent or land is so 
conveyed, not absolutely and finally, but for a time, after 
which the rent will be revived again. Vaugh. 109. A rent 
may be suspended by unity for a time; and if a lessor does 
any thing which amounts to an entry on the land, though he 
presently depart, yet the pomeasion is in him sufficient to 
‘suspend the rent, until the lessee do some act which amounts 
to a re-entry. Vaugh. 39; 1 Leon. 110. As rent is not 
issuable out of a common, the lessor’s inclosing the common 
cannot suspend his rent. Cro. Jac. 679. 

Tf part of a condition is suspended, the whole condition, as 
well for payment of the rent, as doing a collateral act, is sus- 
pended. 4 Rep, 25. And a thing or action personal once 
suspended, is for ever suspended, &e. Cro. Car. 373. See 
Extinguishment. 

By letters of suspension passing under the signet in Scot- 
land, process at law, or the effect of the judgment of a court, 
may be suspended. 

Svusrensioy, is also used for a censure, whereby ecclesias- 
tical persons are forbidden to exercise their office, or take the 
profit of their benefices; or where they are prohibited for a 
certain time, in both of them, in the whole or in part. Hence 
is suspensio ab officio, or suspensio à beneficio, and ab officio et 
beneficio. Wood's Inst. 510. 

‘here is likewise a suspension which relates to the laity, 
i. e, suspensio ab ingressu ecclesie, or from the hearing of 
divine service, &c, In which ease it is used, as in the canon 
law, pro minore excommunicatione. 24 Hen. 8. c. 12. See 
Excommunication. 
Suspension or tHe Haseas Conrus Act. See Habeas 
See Mandamus, Office. 


Corpus, Government. 

SUSPENSION FROM OFFICES. 

SUS. PER COLL. On the trial of criminals, the usage 
(at the assizes) is for the judge to sign the calendar, or list of 
all the prisoners’ names, with their separate judgments in the 
margin, which is left with the sheriff. As for a capital felony, 
it is written opposite to the prisoner’s name, “ Hanged by the 
neck ;” formerly, in the days of Latin and abbreviations, 
sus. per coll. for suspendatur per collum. 4Comm.c.82 See 
Execution of Criminals. 

SUSPICION. A person may be taken up on suspicion 
where a felony is done, &c. 

Ifa private person takes up one on suspicion of felony, 
he must do it of his own suspicion, not upon that of another ; 
and he must have reasonable cause of it, &c. Hale's Hist. P. 
C. 78, See further, Arrest, Bail, Constable, Commitment, &c. 
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SUSPIRAL, from Lat. suspirare, i. e. ducere i 
Is used for a spring of water, passing under ground towal 
a conduit or cistern. See 35 Hen. 8. c. 10. 

SUTHDURE, Sar.) The south door of a church; it wi 
the place where canonical purgation was performed; that i 
if the fact charged upon a person could not be proved 
sufficient evidence, the party accused came to the south d 
of the church, and there, in the presence of the people, 
oath that he was innocent. And plaints, &c. were heard al 
determined at the suthdure; for which reason large 
were anciently built at the south doors of churches. 

Dorob. de Reparation. Ecclesice Cantuar’. 

SWAN, cygnu: q A noble bird of game; and a pers? 
Ea prescribe to have game of swans within his manor} 
well as a warren or park. 7 Rep. 17, 18. A swan isabl 
royal (in England ; but it seems not in Scotland. pE 
B. 2. tit. 6. § 15.) All white swans not marked, which h 
gained their natural liberty, and are swimming in an open 
common river, may be seized to the use of the king 
prerogative. But a subject may have a property in 
swans not marked; as any man may have Ball swans m 
private waters, and the property of them belongs to hinn 
not to the king ; and if they escape out of his private W 
into an open and common river, he may retake them; thot 
it is otherwise if they have gained their natural liberty, 
swim in open rivers, without such pursuit. Stealing SWA 
marked and pinioned, or unmarked, if kept in a mote, PY 
or private river, and reduced to tameness, is said to b 
lony. H.P.C. 68. See Larceny, I. 1. 

No fowl can be a stray but a swan. 4 Inst. 280. 

No person may have a swanmark except he have 
the yearly value of five marks, and unless it be by g 
the king, or his officers lawfully authorised, or by P 
tion. 22 Edm. 4. c. 6. 

By the 11 Hen. 7. c. 17. he that steals the eggs of 
out of their nests shall be imprisoned a year and a day 
be fined at the king's pleasure. 7 

But this enactment was superseded by the 1 Jac. 1 
§ 2. which declares that every person taking the eggs 
swans out of their nests, or wilfully breaking or spoiling 
may, on conviction before two justices, on the oath p 
witness, be committed to gaol for three months, unless he 
to the churchwardens, for the use of the poor, 20s. for ® 
egg; or, after one month of his commitment, become © 
with two sureties in 201, apiece, before two justices, M 
offend again in like manner. 

SWANHERD. The king's swanherd, magister d 
cygnorum. Pat. 16 R. 2. 

SWARF-MONEY. A custom or service; viz. one Pi 
halfpenny, paid before the rising of the sun; the partya; 

o pas imes about the cross, and say the swarf-moní 
then take witness and lay it in the hole; and he, is t0 
well that his witness do not deceive him; for if it be 

aid, he shall pay a great forfeiture, viz, xxxs. and @ i 
Pan: This account was found in an old MS. contat 
rents due to the Catesbys in Lodbroke, and other P 
Warwickshire. It seems to be a corruption front 
money, and that again from guard-money ; money P’ 
of the service of Remar 

SWATH, Sax. swatha. 
sweath, and in some parts a sworth; a strai jb 
grass or corn, as it lies after the scythe at the fir 
it. Paroch. Antig. 399. +6 

SWEARING, imprecatio.] Is an offence agains! “gal 
religion; and a sin, of all others, the most extravag 
unaccountable, as having no benefit or advantages 

. Several good Jaws and statutes have been ™ vas ena 

ing this crime. By the 21 Jac. 1. c, 20. it Wi 
that if any person should profanely swear 
presence of a justice of peace, or the same sh 


A swathe; or, aa in i 


st mow 


or cul 
ould be P 









swo 


before a justice, he should forfeit 1s. for every offence to the 
5. Of the poor, to be levied by distress ; and for want of a 
Aistress, he set in the stocks, &e. 
PE the 19 Geo. 2. c. 21, which repeals all former statutes, 
any person shall profanely curse or swear, and be convicted 
Yy the oath of any one witness before any justice of peace, 
+ he shall forfeit as follows, viz. Every day labourer, com- 
soldier, common sailor, and common seaman, 1s, (sailors 
Ho, punishable for this offence by a court-martial.) 
im other person under the degree of a gentleman, 2s, 
‘ety person of or above the degree of a gentleman, 5s. A 
thant offence double, and every other offence treble. If 
offence be committed in the hearing of a magistrate, he 
aM Convict without further proof, If the offence be com- 
ted in the hearing of a constable, if the offender be 
+ town to him, he shall secure him, and carry him before 
IUstice of peace; but if the offender be known to the con- 
es he shall make information against him before a justice 
e, 
^ information, a justice is to order the offender to appear, 
if on conviction he do not pay or give security for the 
Fetulty, he shall be sent to the house of correction for ten 
PAN or being a common soldier or sailor, be set in the 
Stabl S. On default of duty, justices to forfeit 5l. and con- 
€s 40s, All convictions are to be written on parchment, 
ected to the next sessions. The penalties to go to 
conc" of the parish, and the offender to pay all charges 
ts ction, or be committed to the house of correction for six 
THE Straordinary, All 
S act to be read in al 
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SWERE See Surety of the Peace. 
Abo the E. The crop of hay got in a meadow, called 
SWEN ape i some parts of England. Co, Litt. fol. 4, 

Of the F MOTE, Court of the Swains or C 'ountrymen, One 
ors aaa est Courts, which is to be holden’ before the V T- 
Very yer ddges, by the steward of the Sweinmote, thrice in 
Pet the” „the swains and freeholders within the forest com- 
i to pq; The principal jurisdiction of this court is, 
the omire into the oppressions and grievances committed 
tme c5 Of the forest; and, secondly, to receive and try 
ments, certified from the Court of Attachments, against 

in vert and venison. 34 Edw. 1. st. 5.c.1. And 

shap ay not only inquire, but convict also, which con- 

ioe be certified to the court of justice-seat, under 

°f the jury; for this court cannot proceed to judg- 
See Forest. 

; one who lives by cheating, It 


















SWI 
hay, fi, san not go unringed in woods, 35 Hen. 8. c. 17. 
ah VOLING Si, London, Nuisance, Police, 


ane fron F LAND, solinga vel smolinga terræ; Sax. 
lough iy a aratrum, as to this day, in the west country, 
inâ yen UEA a sul] So much land as one plough can 


D ® hide of land; though some writers say it is an 


i 
You, ut ntity, 
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SWORN BROTHERS, fratres jurati] Persons who, by 
mutual oath, covenanted to share each other's fortune’: 
formerly, in any notable ex] dition, to invade and conquer 
an enemy's country, it was the custom for the more eminent 
soldiers to engage’ themselves, by reciprocal oaths, to share 
the rewards of their service: so, in the expedition of William 
Duke of Normandy into England, Robert de Oily, and Roger 
de Ivery, were sworn brothers and co-partners in the estate 
which the Conqueror allotted them. Paroch, Antiq. 57, 

This practice gave occasion to our proverb of sworn bro- 
thers, or brethren in iniquity; because of their dividing 
plunder and spoil. See Ward on the Law of Nations. 

SYB AND SOM, peace and security. Ll. Eccl. Canuti, 
c. 17. Termes de la $ A 

SYLVA CÆDUA. ` Wood under twenty years’ growth : 
coppice-wood. 45 Edw. 3. c, 8. It is otherwise called in 
Law-fiench subbois, 2 Inst. fol. 642, See Tithes, Wood. 

SYMBOLUM. A symbol, or sign in the sacrament ; the 
creed of the apostles is often called by this name by our his- 
torians. 

Ere is in many cases transferred by the delivery of 
symbols : ‘as copyholds in England by the rod. In Scotland, 
lands are resigned by a vassal to his superior by the staff and 
baton; and there in giving seisin, as in England in cases of 
Seoffnent, (see that tit, and tit, Livery of Seisin,) the symbols are 
varied according to the nature of the subjects: thus in giving 
seisin of lands, the symbols are carth and stone of the lands ; 
of an annual rent out of lands earth and stone with a enny in 
money; of fishings, net and cobble; of mills, clap and hopper; 
of houses, hasp and staple; of tithes, a sheaf of corn; of 
patronage, a psalm book and the keys of the church; of juris- 
diction, the book of court, 

SYNDICOS, “An advocate or patron; a burgess or re- 
corder of a town, &c, Mat. Paris, anno 1245, 

SYNGRAPH, synographus.] A deed, bond, or writing, 
under the hand and seal of all the parties.” See Chirograph. 

SYNOD, synodus.] A meeting or assembly of ecclesias- 
tical persons concerning religion; being the same thing in 
Greek as convocation in Latin. p 

Of synods there are four kinds: Ist. A general or uni- 
versal synod or council, where bishops of all nations meet, 
2ndly, À national synod, of the clergy of one nation only. 
8dly, A provincial synod, where ecclesiastical persons of a 
province only assemble, being now what is called the conyo- 
cation. 4thly, A diocesan synod, of those of one diocese, &e. 

Our Saxon kings usually called a synod or mixed council, 
consisting of ecclesiastics and the nobility, three times a year ; 
which is said to have been the same with our parliament. 
See Convocation, King, V. 3. 

A synod in Scotland is composed of three or more Presby- 
teries, 

SYNODAL, synodale,} 





A tribute or payment in money, 


paid to the bishop or archdeacon, by the inferior clergy, at 
Easter visitation; it is called synodale or synodicum, quia in 
» 50. y 


synodo frequentius dabatur. Right. Cler They are 
likewise termed synodies, in the 34 Hen. 8. ¢. 16. And some- 
times synodale is used for the synod itself; and synodals 
provincial, the canons or constitutions of a provincial synod. 
25 Hen. 8, ©. 19. 

SYNODALES TESTES, Synods-men; thence corrupted 
to Sidesmen.] Were the urban and rural deans, whose office 
at first was to inform and attest the disorders of the clergy and 
people in the episcopal synod ; and for which a solemn oath 
was given them to make their presentments. But when they 
sunk in this authority, the synodical witnesses were a sort of 
impanelled grand jury, composed of a priest and two or three 
laymen of every parish, for the informing of or presenting 
offenders: at length two principal persons for each diocese 
were annually chosen ; till, by degrees, this office of inquest 
and information was devolved upon the churchwardens, (See 









that title.) Paroch, Antig. 649, 
4K 
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T EVERY person convict of any felony, save murder, 
e and admitted to the benefit of his clergy, was to be 
marked with a T. upon the brawn of his thumb. 4 Hen. 7. 
c. 13. repealed by 7 & 8 Geo. 4. c. 27. 

TABARD, TABARDER. The bachelor scholars on the 
foundation of Queen's College, Oxford, are called tabiters 
or tabarders; and these scholars were named tabiters, from 
a gown worn by them, called a tabert, tabarr, or tabard, 
For Verstegan tells us, that tabert anciently signified a short 

wn that reached not farther than the middle o the leg; and 
it remains for the name of such in Germany and other coun- 
tries, which, with the Teutonic and Saxon taber, signify all a 
kind of garment, &c. 

'TTABARDUM. A garment like a gown; and used for an 
herald’s coat, but generally taken for the gown of ecclesiastics, 
Matt. Paris, 164. 

TABELLION, tabellio.] A notary public. Matt. Paris, 
anno 1236. 

TABLE-RENTS, redditus ad mensam.] Rents paid to 
bishops, &c. reserved and appropriated to their table or 
housekeeping. See Board-land. 

TACFREE. Is used, in old charters, as an exemption 
from payments, &c. Cum housbold & haybold & tacfree 
de omnibus propriis porcis suis infra omnes metas de C. that is, 
they paid nothing for their hogs running within that limit. 


Blount. 

TACITE RELOCATION. Where the lessor suffers the 
lessee to continue after the lease is expired, paying as formerly 
during the lease, this is termed a tacite relocation, that is a 
silent or understood reletting of the premises. It is a Scotch 
term derived from the pnia 

TACK. A lease: tack-duty, the rent reserved on a lease, 
Scotch Law Dict. 


TAIL; FEE-TAIL, 


Fropum raLLtaTum; from the Fr. tailler, to cut; either 
because the heirs general are by this means cut off; or be- 
cause this estate is a part cut out of the whole. See Tenures, 
Ul. 6. 

An estate in fee-tail is a limited fee, as opposed to a fee- 
simple: it is that inheritance whereof a man is seised to him 
and the heirs of his body, begotten or to be tten; limited 
at the will of the donor. e that giveth lands in tail, is 
called the donor; and he to whom the gift is made, the 
donee. Litt, § 18. Estates in fee-tail are the (comparatively 
modern) offspring of the conditional fees at common law. Be- 
fore the statute de donis, if lands were given to a man and the 
heirs of his body, it was interpreted to be a fee-simple 
presently by the gift, upon condition that he had issue; and 
if he had issue, the condition was supposed to be performed 
for three purposes, viz. to alien and disinherit the issue; and 
by the alienation to bar the donor or his heirs of all possibility 
ob the reversion; to forfeit the estate for treason or felony; 
and to charge it with rent, &c. But, by the statute de donis, 
the will and intention of the donor is to be observed ; as that 





TAIL. 


the tenant in tail shall not alien after issue had, or before, 
forfeit or charge the lands longer than for his own Hil 
and the estate shall remain to the issue of the donee, or to 
donor or his heirs, where there is no issue; so that wl 
the donee had a fee-simple before, now he has but an € 
tail, and the donor a reversion in fee expectant upon 
estate-tail. Co, Litt. 19. See post, III, 

In this place, without further entering into the ori 
these estates, (for which see Zenures, above referred to) | 


consider, 


I. What things may or may not be entailed, under 
statute de donis: Westm., 2, (18 Edw, 1. ste 
el. 

Il. The several species of estates-tail : and furthety 
they are respectively created, 

III, The incidents to an estate-tail; and the effect f 
various statutes relating thereto. 

IV. The gam of the recent statute, 3 & 4 Wit 
c, Th. d 


I. Texexents is the only word used in the statute: # 
this Coke expounds to comprehend all corporeal heredi 
whatsoever; and also all incor reditaments 
savour of the realty, that is, which issue out of co 
ones, or which concern, or are annexed to, or may be € 
cised within the same; as rents, estovers, commons, 40 
like. 1 Zast. 19, 20. | Also officers and dignities, which 
cern lands, or have relation to fixed and certain places wi 
be entitled.’ 7 Rep. 33. But mere personal chattels, "4 
savour not at all of the realty, cannot be directly en 
Neither can an office, which merely relates to su 
chattels : nor an annuity, which charges only the p 
not the lands, of the grantor. But in these Jast, if grani 
a man and the heirs of his body, the grantee hath still ® 
conditional at common law, as before the statute; and 
alienation (after issue born) may bar the heir or re 
1 Inst. 19, 20. An estate to a man and his heirs for 40 
life cannot be directly entailed : for this is strictly no 
inheritance, “i therefore not within the statute k 
2 Vern. 225. Neither can a hold estate be eni 
virtue of the statute ; for that would. tend to encrasel 
and restrain the will of the lord: but, by the s$ 
of the manor, a copyhold may be limited to the 
body; for here the custom ascertains and interprets 
will. ' 3 Rep. 8. 

If a term for years, or any personal chattel, (© 

, see that title, and tit, Rents,) be granted or 
by such words as would convey an estate-tail in ii 
the grantee or devisee has the entire and absolute 
without having issue; and as soon as such interest is "ig 
any one, all subsequent limitations, of consequences 0° i 
null and void. 1 Bro. C. R. 274; 1 Inst, 20. Feart 


post, ao 
Two things seem essential to an entail, within thë 
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de donis, One requisite is, that the subject be land, or some 
thing of real nature. The other requisite is, that the 
in it be an inheritance. ‘Therefore neither estates pur 
iv vie in lands, though limited to the grantee and his heirs 
Tung the life of cestui que vie, nor terms for years, are en- 
= le any more than personal chattels; because, as the 
ter, not being either interests in things real, or of inherit 
. Want both requisites; so the two former, though inter- 
ate things real, yet, not being also of inheritance, are 
lent in one requisite. 
OWever, estates pur autre vie, terms for years, and per- 
an on chattels, may be so settled as to answer the purposes of 
ting til, and be rendered unalienable for almost as long a 
The as if they were entailable in the strict sense of the word, 
us estates pur autre vie may be devised or limited in strict 
t, by way of remainder, like estates of inheritance, 
ay „aS have interests in the nature of estates-tail may 
ect issue and all remainders over, by alienation of the 
ten’ Pur autre vie, as those who are, 
see's in tail may 
pelt) but th 
minary to the 
aulre vie, 
the case of 
y, ifienation 
tels is diffe 
Can be J; 
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O by d 3 but they may be entailed by executory devise, 
ORA ed of trust, as effectually as estates of inheritance ; 
duration? attempted to render them unalienable beyond the 
Petha n of lives in being, and twenty-one years after, and 
PS, in the case of a posthumous child, a few months 
tourt limitation of time, not arbitrarily prescribed by our 
Analge,°! justice, but wisely and reasonably adopted, in 
be v, to the case of frecholds of inheritance, which cannot 
bar op ited by way of remainder, as to postpone a complete 
Breou E entail by fine or recovery for a longer space, See 

Itis aë Devise, Limitation, Remainder. 
Years and o, Proper to observe, that in the case of terms of 
Which ip „Personal chattels, the very vesting of an interest, 
the Ri realty would be an e l, bars the issue and all 
sequent limitation as effectually as fine and recovery 
hast), in the case of estatés entailable within the statute 
and egi0° A Simple alienation in the case of conditional fees 
liitan, tes pur autre vie; and further, that if the executory 
wns of personalty are on contingencies too remote, the 

Upon perty is in the first taker, 

last tento ë Whole, by a series of decisions within the two 
{alty pues and after many struggles in respect to per- 
Yin pyt ÍS at length settled that every species of property 
il. aaee, equally capable of being settled in the way 
$ and though the modes var rding to the nature 
‘Jeet, yet they tend to the same point, and the dura- 
imi tall is circumscribed almost as nearly within the 






































‘© entail is 
difference of property will allow. 
of estates pur autre vie, see 2 Vern. 184, 
ndg pi 2625 1 Atk. 524; 2 Atk, 259, 876; 3 Atk. 
Fes. 681. As to the entails of terms for years, 
chattels, see Manning's case, 8 Co. 94; Lam- 
n 10 Co. 46 b; Child v. Baily, W. Jo. 15; Duke of 
«1. See also Carth. 267; 1 P. Wms. 1. 

ubject, Fearne's Essay on Contingent Re- 
*ecutory Devises; and 1 Inst. 20. inn. 
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Tenant in Tar.-srecrax is where the gift is restrained to 
certain heirs of the donee’s body, and does not go to all of 
them in general. And this may happen several ways. One 
is, where lands and tenements are given to a man and the 
heirs of his body, on Mary his now wife to be begotten : 
here no issue can inherit but such special issue as is engen- 
dered between them two; not such as the husband m: 
have by another wife; and therefore it is called special tail, 
And here we may observe, that the words of inheritance (to 
him and his heirs) give him an estate in fee; but they being 
heirs to be by him begotten, this makes it a fee-tail; and the 
person being also limited on whom such heirs shall be bee 
gotten (viz. Mary his present wife), this makes it a fee-tail- 
special. See Liti. § 16, 27, 28, 29. 

Estates in general and special tail are farther diversified 
by the distinction of sexes in such entails; for both of them 
may either be in Tam-mare or Tau-remate. As if lands 
be given to a man and his heirs male of his body begotten, 
this is an estate in tail-male general; but if to a man and the 
heirs female of his body on his present wife begotten, this is 
an estate in tail-female special. And, in case of an entail- 
male, the heirs female shall never inherit, nor any derived. 
from them ; nor, è converso, the heirs male, in case of a gift 
in tail-female. Litt. § 21, 22, Thus if the donee in tail- 
male hath a daughter, who dies leaving a son, such grandson 
in this case cannot inherit the estate-tail, for he cannot de« 
duce his descent wholly by heirs male. Litt, § 24. And as 
the heir male must convey his descent wholl: by males, so 
must the heir female wholly by females. And therefore if a 
man hath two estates tail, the one in tail-male, and the other 
in tail-female ; and he hath issue a daughter, which daughter 
hath issue a son; this grandson can succeed to neither of the 
estates, for he cannot convey his descent wholly either in the 
male or female line. 1 Inst, 25. 

There are other estates-tail within the equity of the sta- 
tute; as if lands are given to a man and his heirs males or 
females of his body begotten, the issue male or female shall 
only inherit according to the limitation. By virtue of the 
statute, here the daughter may be heir by descent, though 
there be a son. But in the case of a purchase, Lord Co, 
says there cannot be a heir female where there is a son who 
is right heir at law. 1 nst. 24, 164. But this doctrine is 
now disputed, if not over-ruled. See Heir, II, ad fin. And 
where there is no heir to take according to the gift, as when 
issue fails, the Jand shall revert to the donor, or descend to 
him that is to have it after the estate tail is spent. 1 Jnst. 25. 

As the word heirs is necessary to create a fee, so in further 
limitation of the strictness of feodal donation, the word body, 
or some other words of procreation, are necessary to make it 
a fee-tail, and ascertain to what heirs in particular the fee is 
limited. If, therefore, either the words of inheritance or 
words of procreation be omitted, albeit the others are in- 
serted in the grant, this will not make an estate-tail. As if 
the grant be to a man and his issue of his body, to a man 
and his seed, to a man and his children, or offspring ; all 
these are only estates for life, there wanting the words of 
inheritance, jis heirs. 1 Inst, 20. So, on the other hand, 
a gift to a man and his heirs male or female, is an estate in 
fee-simple, and not in fee-tail; for there are no words to 
ascertain the body out of which they shall issue, Litt, § 31, 
1 Inst. 27. Indeed, in last wills and testaments, wherein 
greater indulgence is allowed, an estate tail may be created 
by a devise to a man and his seed, or to a man and his heirs 
male; or by any words which show an intention to restrain 
the inheritance to the descendants of the devisee, 1 Inst, 9, 
27. See Will. 

Further, as to the effect of particular words in creating 
estates-tail. 

If lands are given to the husband and wife, and to the 
heirs of their bodies, both of them have an estate in special 
tail, by reason of the word heirs, for the inheritance is not 
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limited to one more than the other. Where lands and tene- 
ments are given to a man and his wife, and to the heirs of 
the body of the man, the husband hath an estate in general 
tail, and the wife an estate for life, as the word heirs relates 
generally to the body of the husband. And if the estate is 
made to the husband and wife, and to the heirs of the body 
of the wife by the husband begotten; there the wife hath an 
estate in special tail, and the husband for term of life only, 
because the word heirs hath relation to the body of the wie 
to be begotten by that particular husband. If an estate be 
limited to a man’s heirs which he shall beget on his wife, it 
creates a special tail in the husband; but the wife will be 
entitled to nothing, &c. Litt. § 26, 28; Co. Litt. 22, 26. 

Lands given to a man and woman unmarried, and to the 
heirs of their bodies, will be an estate in special tail, for they 
may marry. 1 Inst. 25; 10 Rep. 50, And though lands 
are given to a married man and another man’s wife, and the 
heirs of their two bodies, it may be a good estate-tail, for the 
possibility of their intermarrying. 15 Hen. 7. 

A general tail and a special tail may not be created at one 
and the same time ; if they are, the general, which is greater, 
will frustrate the special. 1 Znst. 28. 

It is the word body, or other words amounting to it, which 
makes the entail ; and a gift to the heirs male, or heirs female, 
without any thing further, is a fee-simple estate, because it is 
not limited of what body ; and hence a corporation cannot be 
seised in tail. 1 Inst. 13, 20, 27. 

In a devise or last will an estate tail may be created with- 
out the word body; also begotten shall be supplied and 
necessarily intended. No: PEA 101; 1 Inst. 26. If one 
gives lands to a man and his issue, or children of his body, 
without the words “his heirs” to convey the inheritance, he 
has but an estate for life; though such words may be good 
enough to convey the inheritance in a will; as estates-tail 
by devise are always more favoured in law than estates-tail 
created by deeds. 1 Jnst. 20. 

The word heirs is necessary to create an estate-tail and 
inheritance by deed; and where an use was limited to A. B. 
and to his heirs male, lawfully to be begotten; these last 
words imply that it must be heirs male of his body, because 
no other heir male can inherit by virtue of his grant but such 
who are lawfully begotten by the grantor. 7 Rep. 41. Ifa 
man makes a feoffment to the use of himself for life, remain- 
der to the heirs male of his body, this is an estate-tail ex- 
ecuted in him ; and so it is if he covenanted to stand seised 
in the same manner. 1 Mod. 159. 

By a marriage settlement and fine levied, &c, to the use of 
the husband and wife for their joint lives, remainder to the 
heirs of the body of the wife by the husband to be begotten, 
remainder (the wife surviving the husband) to her for life, 
remainder to the right heirs of the husband; this was held 
to be an estate-tail executed in the wife. Raym. 127; 3 
Salk. 338. Land is conveyed to the use of a man and his 
wife for their lives, and after to their next issue male in tail, 
then to the use of the husband and wife, and of the heirs of 
their bodies begotten, they having no male issue; by this 
conveyance husband and wife are tenants in special tail ex- 
ecuted, and when they have issue male, they will be tenants 
for life, remainder to their son in tail, the remainder to them 
in special tail. 1 Inst. 28. 

here a person having an estate in fee conveys it by lease 
and release to the use of himself for life, with remainder to 
trustees for their lives, and remainder to the heirs of his 
body, he hath an estate-tail in him; but he is only tenant for 
life in possession : it would be otherwise if there had been 
no intermediate estate in the trustees for their lives. 2 Ld. 
Raym. 855. A man seised of land in fee makes a gift of it 
in tail, or lease for life, remainder to the right heirs male of 
the body of the donor ; this remainder, it is said, will be a 
-fee-simple, and not an estate-tail. Dyer, 156. See Remain- 
der, If the gift or grant of the land be to J. S. and his heirs, 
to hold to him and the heirs of his body, &c. here he will have 
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an estate in tail, and a fee-simple upon it. Litt. ch. 241 
Inst. 21. Lands are given to two brothers, &c. and to th 
heirs of their bodies begotten ; during their lives they shal 
have joint estates, so that the survivor will have all for hi 
life ; ‘and after their deaths their heirs have estates in generi 
tail by moieties in common one with another. 1 Jnst 
1 Rep. 140. 

When a remainder is limited to two, and the heirs male 0 
their bodies, they have not joint but several estates-tals 
and between baron and feme, it is said, several moieties ™ 
be of an estate-tail, as well as of a fee-simple. Cro. 
220; Moor, 228; 2 Lil. Abr. 551, A feoffment was 
to the use of the feoffor for life, remainder to W, R, his 80! 
and his heirs ; and for want of issue of him, remainder to thi 
right heirs of the feoffor; adjudged W. R. hath only 
estate in tail; for though the first words of the sentent 
viz. to his son and his heirs, make a fee-simple, the si 
sequent words in the same sentence, i. e. for want of iS 
of him, make an estate-tail, by qualifying and abridginiiil 
same. 5 Mod. 266; 3 Salk. $37. See Hetl. 57; Dyer 
and tit. Remainder. h 

Ifa person gives land to A. for life, and after his de 
without issue, then to another person; though here is a 
press estate for life given to A. the subsequent words mt 
an estate-tail. But where lands are devised to A. dum 
life, the remainder to trustees, remainder to his first son, %7 
and if A. dies without i then, &c. the limitation upi 
the devisee’s death, it is said, will not give an estate in! 
to A. but it shall be here intended, that if he died wi’ 
having a son. 1 P. Wms. 605. A father having two M 
devised his lands to his youngest son, and if he died with? 
heirs, then to his eldest son and his heirs; the youngest 
had an estate-tail, because the devise to him, and if he t 
without heirs, is the same as if the testator had devised 1 
these words, viz. if he die without heirs of his bod d 
otherwise the remainder limited to the eldest son hi 
void, as the youngest son cannot die without heirs so 1008 
the eldest is living. 1 Roll. Abr. 836, See also a 
Devise, Remainder. 

In ejectment the case was, the father, having three 
devised his lands to his second son and his heirs for rt 
and for want of such heirs, then to the right heirs otg 
father; then the father died, and his second son entered 
died without issue, living the eldest son; it was ræ 
that the second son had but an estate-tail, and that the? 
over by these words, “and for want of such heirs,” ab 
in point of limitation, for the testator's intent was "i 
lands should descend from himself, and not from bis 
son ; and the words want of such heirs” could impari 
other than want of issue, &c.; so that the eldest so” 
by descent in this case, and not by the will. 1 Sal 
See Executory Devise. M 

A person devised land to his wife for life, remainder g 
son, and his heirs for ever; and if he died without be " 
same to remain to his two daughters: in this case is 
held in equity, that the rule is, where a remainder Ov 
one who may be the devisee’s heir at law, such l fot 
will be good, and the first construed an estate-tails eis 
generality of the word heirs shall be restrained to qhe d 
the body, since the testator could not but know that f 
visee would not die without an heir, while the rema! 
or any of his issue continued. But where the seco 
tation is to a stranger, it is merely void, and the 
fee-simple. Talbot's Chan. Ca. 2, See Eæccutory 
Remainder. ten 

There is also another species of entailed ester ti 
indeed grown out of use, yet still capable of subs 
law; which are estates in libero maritagio, or iven DY of 
These are defined to be, where tenements are Bi ugh 
man to another, together with a wife, who is the 0777) $ 1a 
cousin of the donor, to hold in frank-marriage- frank” 
Now by such gift, though nothing but the word 
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@ is expressed, the donees shall have the tenements to 
ten’ and the heirs of their two bodies begotten ; that is, 

ey are tenants in special tail. For this one word, frank- 
ik äge, does, ex vi termini, not only create an inheritance, 
oe the word frankalmoign, but likewise limits that inherit- 
Brea Supplyin not only words of descent, but of pro- 
bo a Iso, Such donees in frank marriage are liable to 
ant tvice but fealty; for a rent reserved thereon is void, 
jutil the fourth degree of consanguinity be past between the 


es of the donor and donee. Litt. § 19,20. See Frank- 
riage, 


M, 








West Tue incidents to a tenancy in tail, under the stat. 
ots m. 2, are chiefly these :—1, That a tenant in tail may 
3$ mit waste on the estate-tail, by felling timber, pulling 
EG louses, or the like, without being impeached or called 
„account for the same, That the wife of the tenant in 
ra a have her dower, or thirds, of the estate-tail. 3. 
the o the husband of a female tenant in tail may be tenant by 
apes of the estate-tail. 4. That an estate-tail might, 
5 recently, be barred, or destroyed by a fine, by a com- 

to covery, or by lineal warranty descending with assets 
e heir,” 1 Jnst, 224; 10 Rep. 38; and may now be 


tl 
ply deed under the provisions of the late statute, see 























toni $, &tablishment of this family Jaw (as the statute de 
to ore Properly styled by Pigott) occasioned, from time | 
obedien inite difficulties and disputes. Children grew 
Nent when they knew they could not be set aside: 

r, T Were ousted of their leases made by tenants in tail; 
ng Iegteh leases had been valid, then, under colour of | 
itses, the issue might have been virtually disinherited : 
tail enlace defrauded of their debts; for, if tenant in 
ight E have charged his estate with their payment, he 
also have defeated his issue, by mortgaging it for as 

48 it was worth, Innumerable latent entails were pro- 
ughe ° deprive purchasers of the lands they had fairly | 
weft! of suits in consequence of which our ancient books 
+ And treasons were encouraged ; as estates-tail were 
© forfeiture, longer than for the tenant's life, 
they were justly branded as the source of new con- | 
» and mischiefs unknown to the common law; and | 
\niversally considered as the common grievance of the 
Co. Litt. 19; Moor, 156; 10 Rep. 38. But as the 
Was always fond of this statute, because it preserved 
W my estates from forfeiture, there was little hope of 
vane, epeal by the legislature; and therefore, by the 
ce of an active and politic prince, a method w: 
2 Comm. ©, 7. 
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wherein, in consequence of the 
down, it was in effect determined, that a | 










14,195 
a 20 Bro. Abr.; Ibid. 30; tit. 
covery, it. Taile, 36. See further, Fine of 
to Bedient having greatly abridged estates-tail, with 

eir duration, others were soon invented to strip 
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| and obscure expressions. 
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them of other privileges. The next that was attacked was 
their freedom from forfeitures for treason. For, notwith- 
standing the large advances made by recoveries, in the com- 
ass of about threescore years, towards unfettering these in- 
heritances, and thereby subjecting the lands to forfeiture, the 
rapacious prince then reigning, finding them frequently re- 
settled in a similar manner to suit the convenience of families, 
had address enough to procure a statute, (26 Hen. 8. e. 13.) 
whereby all estates of inheritance (under which general words 
estates-tail were covertly included) are declared to be for- 
feited to the king upon’ any conviction of high treason, 2 
Comm. ©. 7. 

The next attack which they suffered in order of time, was 
by the 32 Hen, 8. c, 28. whereby certain leases made by 
tenants in tail, which do not tend to the prejudice of the 
issue, were allowed to be good in law, and to bind the issue 
in tail, See Lease, II. But they received a more violent 





| blow, in the same session of parliament, by the construction 


put upon the statute of fines, (4 Hen, 7. c. 24.) by 32 
Hen. 8. c. 36. which declared a fine duly levied by tenant 
in tail to be a complete bar to him and his heirs, and all 
other persons claiming under such entail. This was evidently 
agreeable to the intention of Henry VII, whose policy it 
was (before common recoveries had obtained their full 
strength and authority) to lay the road as open as possible 
to the alienation of landed property, in order to weaken the 
overgrown power of his nobles. But as they, from the op- 
posite reasons, were not easily brought to consent to such a 
provision, it was therefore couched, in his act, under covert 
And the judges, though willing to 
construe that statute as favourably as possible for the de- 
feating of entailed estates, yet hesitated at giving fines so 
extensive a power by mere implication, when the statute de 
donis had expressly declared, that they should not be a bar 
to estates-tail. But the statute of Henry VIII, when the 

ienation was better acaivad and the will of 
the prince more implicitly obeyed than before, avowed and 
established that intention, Yet, in order to preserve the 
property of the crown from any danger of infringement, all 
estates-tail created by the crown, and of which the crown 
has the reversion, were excepted out of this statute. And 
the same was done with regard to common recoveries, by the 
34 & 35 Hen. 8. c. 20. which enacted, that no feigned re- 
covery had against tenants in tail, where the estate was 
created by the crown, and the remainder or reversion con- 
tinues still in the crown, should be of any force and effect, 
Which was allowing, indirectly and collaterally, their full 
force and effect with respect to ordinary estates-tail, where 
the royal prerogative was not concerned. 1 Inst. 872; 2 
Comm. ec. 7. 

Lastly, by the 33 Hen. 8. ¢. 39. § 75. all estates-tail are 
rendered liable to be charged for payment of debts due to 
the king by record or special contract; as since, by the 
bankrupt laws, they are also subjected to be sold for the 
debts contracted by a bankrupt. See the clauses in the recent 
statute, post, IV. And by the construction put on the 43 
Eliz. c. 4. an appointment by tenant in tail of the lands en- 
tailed, to a charitable use, was held good, without fine or 
recovery, See further, Charitable Uses. 

Estates-tail, being thus by degrees unfettered, are re- 
duced again to almost the same state, even before issue born, 
as conditional fees were in at common law, after the condi- 
tion was performed, by the birth of issue. For, first, the 
tenant in tail was, until recently, enabled to alien his lands 
and tenements by fine, by recovery, or by certain other means, 
and he may now do so by deed, post, 1V.; and thereby may 
defeat the interest as well of his own issue, though un- 
born, as also of the reversioner, except in the case of the 
crown, Secondly, he is liable to forfeit them for high 
treason. And, lastly, he may charge them with reasonable 
leases, and also with such of his debts as are due to the 
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crown, on ialties, or have been contracted with his 
fellow subjects in a course of extensive commerce. 2Comm. 
7, 

An estate-tail cannot merge by the accession of the fee- 
simple to it. But it has been adjudged, that two fees im- 
mediately expectant upon one another, (as where a man is 
tenant in tail and remainder in fee to the tenant in tail,) 
cannot subsist in the same person; and the statute de donis 
having made estates-tail a kind of particular estates, they 
must, like all other such estates, be subject to merger and ex- 
tinguishing, when united with the absolute fee. 8 Rep. 74; 
1 Salk, 338. 

By the recent statute, base fees, when united with the im- 
mediate reversions, are to be enlarged instead of merging in 
the latter, as they formerly would have done. See post, IV. 


IV. By the 3 & 4 Wm. 4. c. 74. fines and common recoveries 
have been abolished, See the clauses of the act applicable 
to each of these modes of assurance under the titles Fine of 
Land, and Recovery. 

By § 14. all warranties of lands after the 31st December 
1833, made or entered into by any tenant in tail thereof shall 
be absolutely void against the issue in tail, and all persons 
whose estates are to take effect after the determination or in 
defeasance of the estate tail, 

By § 15. after the 31st Dec. 1833, every actual tenant in 
tail, whether in possession, remainder, contingency, or other- 
wise, shall have full power to dispose of for an estate in fee- 
simple absolute, or for any less estate, the lands entailed, as 
against all persons claiming the lands entailed by force of any 
estate-tail which shall be vested in or might be claimed by, 
or which but for some previous act would have been vested 
in or might have been claimed by, the person making the 
disposition, at the time of his making the same, and also as 
agaiast all persons, including his majesty, whose estates are 
to take effect after the determination or in defeasance of any 
such estate-tail; saving always the rights of all persons in 
mapas of estates prior to the estate-tail in respect of which 
such disposition shall be made, and the rights of all other 
persons, except those against whom such disposition is by 
the act authorized to be made. See § 40. post. 

A tenant for life in possession, with a remote remainder in 
tail, could by a recovery. with double voucher have barred 
such entail, but without prejudice to the intermediate inte- 
rests between his estate for life and remainder in tail. 17. R. 
738; 6 Br. P, C. 338. 

§ 16. Provides that where, under any settlement made 
before the passing of the act, any woman shall be tenant in 
tail of lands within the provisions of the 11 Hen. 7. c. 20. the 
power of disposition therein-before contained as to such lands 
shall not be exercised by her except with such assent as 
would under the said act have rendered valid a fine or com- 
mon recovery levied or suffered by her of such lands. 

Provided (§ 17.) except as to lands in settlements before 
that act, the 11 Hen. 7. c. 20. shall be repealed. 

§ 18. Provides that the power of disposition therein -before 
contained shall not eens tenants of estates-tail who, by 
the 34 & 35 Hen. 8. c. 20. (relating to lands where the re- 
version is in the crown,) or by any other act are restrained 
from barring their estates-tail, or to tenants in tail after pos- 
sibility of issue extinct. 

§ 19. After the 31st Dec. 1833, in every case in which an 
estate-tail in any lands shall have been barred and converted 
into a base fee, either before or on or after that day, the per- 
son who, if such estate-tail had not been barred, would have 
been actual tenant in tail of the same lands shall have full 
power to dispose of such lands as against all persons, in- 
cluding his majesty, whose estates are to take effect after 
the determination of the base fee into which the estate-tail 
shall have been converted, so as to enlarge the base fee into 
a fee-simple absolute; saving always the rights of all persons 
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in respect of estates prior to the estate-tail which shall 
been converted into a base fee, and the rights of all otl 
persons, except those against whom such disposition is b; 
the act authorized to be made, 

§ 20. That nothing in the act contained shall enable 
person to dispose of any lands entailed in respect of any €% 
pectant interest which he may have as issue inheritable 
any estate-tail therein. 

§ 21. That if a tenant in tail of lands shall make a d 
sition of the same, under the act, by way of mortgage, oF 
any other limited purpose, such disposition shall, to the 
tent of the estate thereby created, be an absolute bar in equit 
as well as at law to all persons as against whom such dis 
sition is by the act authorized, Laie y 
to the contrary expressed or implied in the deed by wh 
the disposition may be effected: provided that if the 
created by such disposition shall be only an estate pour 
vie, or for years absolute or determinable, or if, by a 
sition under the act by a tenant in tail of lands, an inti 
charge, lien, or ineumbrance shall be created without a 
of years absolute or determinable, or any greater estate, 
securing or raising the same, then such disposition sl 
equity be a bar only so far as may be necessary to give * 
effect to the mortgage, or to such other limited purpose? 
to such interest, &c., notwithstanding any intention to fT 
contrary expressed or implied in the deed by which the 
position may be effected. 

By § 22. the owner of the first existing estate under a sell 
ment, prior to an estate tail under the same settlement; ) 
be the protector of the settlement.. And the following 
tions, from § 23. to 31, contain a variety of provi: r 
respect to whom shall be the protector of the set 
according to the circumstances of the case, 

§ $2. Any settlor entailing lands may appoint, by the 
tlement by which the lands shall be pate any number 

rsons in esse, not exceeding three, and not being aliens 

protector of the settlement in lieu of the person who 
have been the protector if this clause had not been insert 
and either for the whole or any part of the period for Wi 
such person might have continued protector, and by mea% 
of a power to be inserted in such settlement to pel 
during the whole or any part of such period the pro 
ship of the settlement in any one person or number of 
ries in esse, and not being an alien or Ser whom < 

onee of the power shall think proper by deed to ap 

protector of the settlement in malgra of any one person 
number of persons who shall die or shall by deed reli 
his or their office of protector; and the person or p 
appointed shall, in case of there being no other person Us 
protector of the settlement, be the protector, and suet 
case of there being any other person then protector O 
settlement, be protector jointly with such other person: Ig 
vided that by virtue of any such appointment the num? 
the persons to compose the protector shall never 
iia e a he a aan ea every deed by which a P 
tor shall be appointed under a power in a settlement, 
every deed by which a protector shall relinquish his 2 
shall be void, unless inrolled in Chancery within six Ca" fø 
months after the execution thereof: provided farther, 
the person who but for this clause would have been ve 
tector of the settlement be one of the persons to 
pointed protector under this clause, if the settlor shall 
fit, and shall, unless otherwise directed by the settlor i 
sole protector if the other persons constituting the P 
shall have ceased to be so by death or relinquishmen! 
office by deed, and no other person shall have been 4p 
in their place. 

§ 33. In cases of lunacy of protectors, the lord 
or lord keeper, or lords commissioners, or oth ae 
intrusted with lunatics or in cases of treason oF r 
the Court of Chancery shall be the protector of the se 
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54. If at the time when any person, actual tenant in tail 
lands under a settlement, but not entitled to the remainder 
Hon version in fee immediately expectant on the determina- 
a of his estate tail, shall be desirous of making under this 
at a disposition of the lands entailed, there shall be a pro- 
shall Sa such settlement, then the consent of such protector 
e requisite to enable such actual tenant in tail to dis- 
œ of the lands entailed to the full extent to which he is 
in-before authorized to dispose of the same; but such 
Pal tenant in tail may, without such consent, make a di 
i under ae act of the lands entailed, which shall be 
ich punst all persons who, by force of any estate tail 
hich shall be vested in or might be claimed eset e 
Or me previous act or default would have been vested in 
ight have been claimed by, the person making the dis- 
'on at the time of his making the same, shall claim the 
entailed, 
$85. Provided, where an estate tail shall have been con- 
Mto a base fee, in such case, so long as there shall be 
tector of the settlement by which the estate tail was 
enable Re consent of such protector shall be requisite to 
tail j the person who would have been tenant of the estate 
the same had not been barred to exercise, as to the 
a respect of which there shall be such protector, the 
of disposition thereinbefore contained, 
e, shift, or contrivance by which it shall be 
hig 'd to control the protector of a settlement in giving 
ioja or to prevent him in any way from using his 
Aree diseretion in regard to his consent, and also any 
Withhola't „entered into by the protector of a settlement to 
ett his consent, shall be void; and the protector of a 
emeni 
Mis po 






































t shall not be deemed to be a trustee in respect of 
Ad of consent; and a court of equity shall not con- 
fen, eects to restrain the exercise of his power of con- 
Pay men his giving consent as a breach of trust, 
Aetion, b he rules of equity in relation to dealings and trans- 
porer Banen the donee ‘of a power and oy oeir of the 
Ae helg ponose favour the same may be exercised, shall not 
Motector o, apply to dealings and transactions between the 
4 lement A settlement and a tenant in tail under the same 
Mnt to p gj PON the occasion of the protector giving his con- 
$ 38, WisPosition by a tenant in tail under this act. 
Shali 3 hen a tenant in tail of lands under a settlement 
save ilteady created or shall hereafter create in such 
Consider, pidable estate in favour of a purchaser for valuable 
inrano OM and shall afterwards under this act, by any 
tlapggite Other than a lease not requiring inrolment, make a 
eateg «o Of the lands in which such voidable estate shall be 
Wh renee disposition, whatever its object may be, and 
"rented, me extent of the estate intended to be thereby 
Fe the 2 shall, if made by the tenant in tail with the consent 
tail qh tector (if any) of the settlement, or by the tenant 
ing teh Rela ho such protector, have the effect of confirm- 
full ate, lable estate in the lands thereby disposed of to 
Rte saved Dat 2s against all persons except those whose rig 
Position the tis act; but if at the time of making the dis 
‘re shall be a protector of the settlement, and such 
ail sh {Tut not consent to the disposition, and the tenant 
age! confine Without such consent be capable under this 
ich isp, "hing the voidable estate to its full extent, then 
PoideyyeBesition shall have the effect of confirming such 
ate so far as such tenant in tail would then be 
act of confirming the same without such 
» that if such disposition shall be made to 
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vided, 





LJ 
Cl not peice Of the voidable estate, then the voidable estate 
Ming ypg onfirmed as against such purchaser and persons 
sh 08 pader him, 
inane fee in any lands, and the remainder or rever- 
b or at ene lands, shall at the time of the passing 
> OF at any time afterwards, be united in the same 
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person, and at any time after the passing of this act there 
shall be no intermediate estate between the base fee and the 
remainder or reversion, then the base fee shall not merge, 
but shall be ipso facto enlarged into as large an estate as the 
tenant in tail, with the consent of the protector, if any, might 
have created by any disposition under this act, if such te= 
mainder or reversion had been vested in any other person. 

_ § 40, Every alpen of lands under this act by a fenant 
in tail thereof shall be effected by some one of the assurances 
(not being a will) by which such tenant in tail could have 
made the disposition if his estate were an estate at law in fee 
simple absolute: provided, that no disposition by a tenant in 
tail shall be of any force either at law or in equity, under 
this act, unless made or evidenced by deed; and no dispo- 
sition by a tenant in tail resting only in contract, either ex- 
press or implied, or otherwise, and whether supported by a 
valuable or meritorious consideration or not, shall be of am 
force at law or in equity under this act, notwithstanding suci 
disposition shall be made or evidenced by deed; and if the 
tenant in tail making the disposition shall be a married 
woman, the concurrence of her husband shall be necessary to 
give effect to the same; and any deed which may be executed 
by her for effecting the disposition shall be acknowledged by 
her as therein-after directed, 

§ 41. Every assurance by a tenant in tail, except a lease 
not exceding twenty-one years at a rack rent, or not less 
than five sixths of a rack’ rent, shall be inoperative unless 
inrolled in Chancery within six months. 

§ 42. The consent of the protector may be given by the 
same assurance or by a distinct deed. 

§ 43. And if the protector of a settlement shall, by a dis- 
tinct deed, give his consent to the disposition of a tenant in 
tail, it shall be considered he has given an unqualified con- 
sent, unless in such deed he shall refer to the particular 
assurance by which the disposition shall be effected, and shall 
confine his consent to the disposition thereby made, 

i 44, The protector shall not revoke his consent, 

§ 45. A married woman being protector may consent as & 
feme sole, 

§ 46, The consent of a protector by distinct deed shall be 
void, unless inrolled with or before the assurance. 

By § 47. courts of equity excluded from giving any effect 
to dispositions by tenants in tail, or consents of protectors of 
settlements, which in courts of law would not be effectual. 

§ 48. The lord chancellor, &c. where a protector is lunatic, 
shall have power to consent to a disposition by a tenant in 
tail, and to make such orders as shall be thought necessary ; 
and if any other person shall be joint protector the disposition 
not to be valid without his consent. 

And (§ 49.) the order of the lord chancellor, &c. shall be 
evidence of consent, 

§ 50. All the previous clauses in the act, so far as cireum= 
stances and the different tenures will admit, shall apply to 
lands held by copy of court roll, except that a disposition of 
any such lands under this act by a tenant in tail thereof, 
whose estate shall be an estate at law, shall be made by 
surrender, and except that a disposition of any such lands 
under this act by a tenant in tail thereof, whose estate shall 
be merely an estate in equity, may be made either by a sur- 
render or by a deed as thereinafter provided, and except so 
far as such clauses are otherwise altered or varied by the 
clauses thereinafter contained. 

§ 51 & 52. relate to the verity of the consent of the pro- 
tector of copyhold lands in the rolls of the manor, 

§ 53. A tenant in tail of lands held by copy of court voll, 
whose estate shall be merely an estate in equity, shall have 
full power by deed to dispose of such lands under this act in 
the same manner as he could have done if they had been of 
frechold tenure; and all the previous clauses in this act 
shall, so far as circumstances will admit, apply to the lands 
in respect of which any such equitable tenant in tail shall 
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avail himself of this present clause; and the deed by which 
the disposition shall be effected shall be entered on the court 
rolls of the manor of which the lands thereby disposed of 
may be parcel; and if there shall be a ponn consent 
to the disposition, and such protector shall give his consent 
by a distinct deed, the consent shall be void unless the deed 
of consent be executed by the protector either on or at any 
time before the day on which the deed of disposition shall be 
executed by the equitable tenant in tail; and such deed of 
consent shall be entered on the court rolls; and it shall be 
imperative on the lord of the manor, or his steward, or the 
deputy of such steward, when required so to do, to enter 
such deed or deeds on the court rolls, and he shall indorse 
on each deed so entered a memorandum, signed by him, tes- 
tifying the entry of the same on the court rolls: provided 
always, that every deed by which lands held by copy of 
court roll shall be disposed of under this clause, by an equi- 
table tenant in tail thereof, shall be void against any person 
claiming such lands, or any of them, for valuable considera- 
tion under any subsequent assurance duly entered on the 
court rolls of the manor of which the lands may be parcel, 
unless the deed of disposition by the equitable tenant in tail 
be entered on the court rolls of such manor before the 
subsequent assurance shall have been entered. 

§ 44. Inrolment not necessary as to copyholds, otherwise 
than by entry on the court rolls. 

§ 55. Repeals the bankrupt act, 6 Geo. 4. c. 16. § 65. so 
far as relates to estates tail, but is not to extend to lands of 
a bankrupt under a commission or fiat issued: on or before 
the 31st of December, 1833, nor to revive former acts. 

$ 56. The commissioner, in the case of an actual tenant in 
tail becoming bankrupt after the 31st of December, 1833, by 
deed may dispose of the lands of the bankrupt to a purchaser. 
If there be a protector who shall not consent, the estate 
created by the commissioners shall be as large as the bank- 
rupt could have created without such consent, 

57. The commissioner, in case of a tenant in tail entitled 
to a base fee becoming bankrupt, and of there being no pro- 
tector, is by deed to dispose of the lands of the bankrupt to 
a purchaser. 

§ 58. relates to the consent of the protector in case of 
bankruptcy. 

§ 59. requires, in cases of bankruptcy, the inrolment in 
Chancery of the deed of disposition of freehold lands, and 
the entry on the court rolls of the deed of disposition of 
copyhold lands; and of the deed of consent. 

§ 60. If any commissioner acting in the execution of any 
such fiat as aforesaid shall, under this act, dispose of any 
lands of any tenure of which the bankrupt shail: bev actual 
tenant in tail, and in consequence of there being a protector 
of the settlement by which the estate of such actual tenant in 
tail was created, and of his not giving his consent, only a 
base fee shall by such disposition be created in such lands, 
and if at any time afterwards during the continuance of the 
base fee there shall cease to be a protector of such settlement, 
then immediately thereupon, PR RE a ata 
into the same estate into which the same could have been en- 
larged under this act if at the time of the disposition by such 
commissioner as aforesaid there had been no such protector. 

§ 61. Ifa tenant in tail entitled to a base fee in lands of 
any tenure shall be adjudged a bankrupt at the time when 
there shall be a protector of the settlement by which the 
estate tail converted into the base fee was created, and if 
such lands shall be sold or conveyed under the present bank- 
rupt acts, or either of them, or any other acts hereafter to 
be passed concerning bankrupts, and if at any time after- 
wards during the continuance of the base fee in such lands 
there shall cease to be a protector of such settlement, then 
immediately thereupon, the base fee in such lands shall be 
Ca into the same estate into which the same could 
have been enlarged under this act if at the time of the adju- 

































TAIL, IV. 


dication of such bankruptcy there had been no such pto- 
tector, and the commissioner acting in the execution of ti 
fiat under which the tenant in tail so entitled shall have been 
adjudged a bankrupt had disposed of such lands under th 
act. 

§ 62. A yoidable estate created in favour of a purchaset 
by an actual tenant in tail becoming bankrupt, or by a tensi 
in tail entitled to a base fee becoming bankrupt, shall b 
confirmed by the disposition of the commissioner, if no pre 
tector, or being such with his consent, or on there ceasing | 
be a protector; but not against a purchaser, without notie 

§ 63. All acts and deeds done and executed by a tent 
in tail of lands of any tenure, adjudged a bankrupt, 
which shall affect such lands, and which, if he bad 
entitled to such lands in fee simple absolute, would have b 
void against the assignees of the bankrupt's estate, and 
persons claiming under them, shall be void against any di 
position made of such lands under this act by such commi 
sioner as aforesaid, 

§ 64. Subject to the powers given to the commissioner, 4) 
to the estate in the assignees, a bankrupt tenant in tail sh 
retain his powers of disposition. d 

§ 65. "The disposition by the commissioner of the lands 
a bankrupt tenant in tail shall, if the bankrupt be dead, hat 
in the cases therein mentioned the same operation a8 ™ 
were alive. 

§ 66, Every disposition by the commissioner of copy? 
lands where the estate shall not be equitable shall have 
same operation as a surrender; and the person to whom 
Jand shall have been disposed of may claim to be admitted 
paying the fines, &c. 

§ 67. The rents of lands, of which any commissioner w 

wer to make disposition under this act shall, until Si 

isposition, or until it shall be ascertained that such di 
tion shall not be required for the benefit of the credit 
the bankrupt, be received by his assignees for the be 
his creditors; and the assignees may proceed by acti 
debt for the recovery of such rents, or may distrain fot, 
same, and in case trespass shall be brought for tal . 
such distress may plead thereto the general issue, and 8 
this act or other special matter in evidence, and also, in 
any such distress shall be replevied, shall have power to Ag 
or make cognizance generally in such manner as any My 
lord may do by virtue of the 11 Geo, 2. e 19. or DY 
other law now or hereafter to be made for the recove 
rent in arrear; and such assignees, and their bailiffs, 48° 
and servants, shall also have the same remedies, power% 
vileges, and advantages of pleading, avowing, and making 
nizance, and be entitled to the same costs and dam! f 
the same remedies for the recovery thereof, as land] 
bailiffs, agents, and servants, are or hereafter ma; 
entitled to have when rent is in arrear; and sucl d 
shall also have the same power of enforcing covenants ig 
ditions, and agreements in respect of the lands of whi is 
commissioner has the power of disposition under Co h 
and in respect of the rents thereof, and of entry It 
same lands for the nonobservance of any such cov 
and of amoving therefrom the tenants or other O0 
thereof, and thereby determining the estate of the P 
who shall not have observed such covenants, &o. a8 18 
rupt would have had in case he had not been adj ji 
bankrupt: provided, that this clause shall apply to, Ag 
held by copy of court roll, but shall only apply to thost 
of any other tenure which any commissioner acting 
execution of any such fiat as aforesaid may have Pi 
dispose qf. undor iiln'not alter, dre bene decens po 

y § 68. all the provisions of the act in reg 

rupts shall apply to their lands in Ireland. io ® 

‘And § 69. deeds relating to the lands of bankrupt, ; 
land are to be inrolled in the Court of Chancery tht" od 

§ 70. Repeals the 7 Geo. 4. c, 45. except as to PFO 




















TAT 


commenced before Ist Jan. 1834, but the 39 & 40 Geo. 3. c. 56. 
{pase for the relief of persons entitled to entailed estates to 
purchased with trust moneys,) is not to be revived, 
4 y § 71. the previous clauses, with certain variations, are 
Se apply to lands of any tenure to be sold, where the pur- 
bie money is subject to be invested in the purchase of lands 
3 e entailed, and also to apply to money subject to be in- 
ested in like manner. See Trust, 
3 72. As regards bankrupts the provisions of the last 
Tanqoned clause shall apply to lands of any tenure in Ire- 
inyesg > Pe sold, where the purchase money is subject to be 
Vested in the purchase of lands to be entailed, and also to 
eee: under the control of a court of equity in Ireland, sub- 
t to be invested in like manner. 
73. Any rule or practice requiring deeds to be acknow- 
acted before inrolment shall not apply to any deed by this 
Tan required to be inrolled in the Court of Chancery in Eng- 
or Ireland, 
N 4. And every deed required to be inrolled in Chancery 
be j 8nd or Ireland, by which lands, or money subject to 
rhvested in the purchase of lands, shall be disposed of 
era his act, shall, when inrolled as required by this act, 
rate and take effect in the same manner as it would have 
Rae if the inrolment thereof had not been required, except 
ing que'y Such deed shall be void against any person claim- 
ther, Ne lands or money thereby disposed of, or any part 
tof, for valuable consideration, under any subsequent 
shall bey inrolled under this act, if such subsequent deed 
Sec first inrolled, 
ove ‘urther, on the subject of estates tail, Fine, Recovery, 












































yatta on Esran, in Scotland, is applied to deeds 
Vitra, tHe legal line of succession is cut off, and an ar- 
ies according to the choice of the proprietor, sub- 
the tail au ts stead, “In this view it appears very similar to 
oVerned fee-tail of the English law. But its operation is 
dipa PY Very different and peculiar rules, dependent on 
stent forms of the Scottish law. See Bell's Scotch 

4 rae tit, Entail, 
And teng TER Possisizrry or Issue rxrixct, is where lands 
il, ane are given to a man and his wife in special 
(ie „either of them dies without issue had between them, 
Re, Apor hath an estate in tail after possibility of issue, 
rehe cyt they have issue, and the issue dies without issue, 
Y there is none left who may inherit by force of the 
Possipi te survivor of the donees hath an estate-tail after 
Ny. Litt, § 32, The estate of this tenant must be 
tof God, viz. by the death of either party 
Mees, gee: none can have this estate but one of the 
may p è donce in special tail; for a donee in general 
l Re? by possibility have issue. Litt. § 32; 1 Inst. 28; 
Peake $0. And if one gives lands to a man and his wife, 
Ee till eg Gi" Of their two bodies in special tail, and they 
itane, „cach of them are a hundred years old, and have no 
he law see no impossibility of having chil- 
i they continue tenants in tail. But if the wife die 
sue, there the law seeth an apparent impossibility, 
A See Tenures, III. 7. 
ate is considered by Blackstone as an estate for 
legal kind, contradistinguished from such as are 
al. See Life-Estates. Blackstone also shows the 
of the long periphrasis which the law makes use of, 
Necessary to give an adequate idea of the nature 


i Y) p: 24. 
is estate j Comm. c. 8. p. 124. 


f t 
i PMphibio, 
only Partly. 








































life, but with many of the privileges of a 
k au or he is tenant in tail, with many of the 
v ens it j A tenant for life; as to forfeit his estate if 
Ot, q, ° &ee-simple: whereas such alienation by tenant 
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in tail, though voidable by the issue, is no forfeiture of the 
estate to the reversioner, who is not concerned in interest 
till all possibility of issue be extinct, But in general, the 
law looks upon this estate as equivalent to an estate for life 
only; and, as such, will permit this tenant to exchange his 
estate with a tenant for life; which exchange can only be 
made of estates that are equal in their nature, ” See Exchange 
of Lands. 

A tenant in tail after possibility of issue extinct having 
once been tenant in tail unto the other donee, and therefore 
dispunishable for waste, may not only commit waste, but 
convert to his own use the property wasted, and he shall not 
be restrained in equity except for malicious waste. 15 Ves, 
427. See Waste. 2Comm.c.8 &n. See also 1 Inst. 27, 28, 
and the notes there; and 2 P, Wms. 240. 

TAKING, felonious or unlawful. See Felony, Fraud, 
Larceny. 

TALENT. A weight of sixty-two pounds; also a sum 
of money among the Greeks, of about 100/, value. Merch. 

ict, 

TALES, Lat.] A supply in case of a jury not appearing, 
or challenged as not indifferent, &c. of one or more sucl 
persons present in court as are equal in reputation to those 
that were impanelled, in order to make up a full jury. See 


Jury. 

Tambos name of the book in the King’s Bench 
Office, of such persons as are admitted of the tales, 4 
Inst. 93. 

TALLAGE, (allagium, from the Fr. taille.) Is meta- 
phorieally used for a part or a share of a man’s substance, 
carved out of the whole, paid by way of tribute, toll, or tax. 
Stat. de tallagio non concedendo, temp. Edw. 1.; Ston's Ann. 
445, And according to Sir Edw. Coke, tallage is a general 
word for all taxes, 2 Inst. 582. See Taxes, 

TALLAGERS. ‘Tax or toll gatherers, mentioned by 
Chaucer, 

TALLAGIUM FACERE., To give up accounts in the 
Exchequer, where the method of accounting was by talleys. 
Mem. in Scace, Mich. 6 Edw. 1. 

TALLEY, tallea; Fr, taille; Ital. tagliare, i. e. scindere.) 
A stick cut in two parts, on each whereof is marked, with 
notches or otherwise, what is due between debtor and cre- 
ditor; as now used by brewers, &e. And this was the an- 
cient way of keeping all accounts, one part being kept by 
the creditor, the other by the debtor, &c. Hence the tallier 
of the Exchequer, whom we now call the teller, 

‘There were two kinds of tallies formerly used in the Exche~ 
quer ; the one termed tallies of debt, which were in the nature 
of an acquittance for debts paid to the king, on the payment 
whereof these tallies were delivered to the debtors, who, car- 
rying them to the clerk of the Pipe-office, had there an 
acquittance in parchment for their full discharge. 1 R. 2. 
ce. 5, The other, tallies of reward or allowance, being made 
to sheriffs of counties, as a recompense for such matters as 
they had performed in their charge, or such maier as was 
cast upon them in their accounts of course, but not leviable, 
&e. 27 Hen. 8. c. 11; 33 & 34 Hen. 8; 2 &3 Edw. 6. c, 4. 
he use of these tallies was abolished by the 23 Geo. 3, 
c, 82; but the old tallies were preserved in the Exchequer 
until recently, when, in consequence of a further change 
taking place in the keeping of the public accounts, under 
the provisions of the 4 & 5 Wm. 4. ¢. 15. they were or- 
dared. to bo'deitroyad. “lbyawere accordingly employed 
to heat the stoves in the House of Lords, and are said to have 
been the cause, from having been burnt in too large quantities, 
of the fire which broke out in the month of October, 1834, 
and consumed the two Houses of Parliament. 

TALLIA. Every canon and prebendary in our old cathe- 
dral churches had a stated allowance of provisions delivered 
to him per modum tallia; and thence their commons in meat 








and drink were called tallia, Sta, Sti, Paul, Ann. 1295. 
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TALWOOD, falliatura.] Firewood cleft and cut into 
billets of a certain length; otherwise written talgwood and 
talshide, in the ancient stats. 34 & 35 Hen, 8. c. 3; 7 Edw. 6. 
¢. 7; 43 Eliz. c. 14. (now repealed.) 

TAM QUAM. See Actions, Popular Information, Qui 


Tam. 

TANISTRY. Seems to be derived from thanis ; and is 
a law or custom in some parts of Ireland; on which see Dav, 
Rep. 28; Antiq. Hibern. p. 38; 1 Inst.; and tit. Gavelkind, 


ad fin. 

TANNERS. See Leather. 

TARE axp TRET. The first is an allowance in mer- 
chandise, made the buyer for the weight of the box, bag, or 
cask, wherein goods are packed; and the last is a consider- 
ation in the weight, for wast tying and reselling the 
goods, by dust, dirt, breaking, ook Rates 

Tare is distinguished into real tare, customary tare and 
average tare. The first is the actual weight of the package ; 
the second its supposed weight according to the practice 
among merchants; and the third is the medium tare, deduced 
from weighing a few packages and taking it as a standard for 
the whole. In Amsterdam and some other commercial cities, 
tares are generally fixed by custom ; but in this country, the 
prevailing practice, as to all goods that can be unpacked 
without injury, both at the custom-house and among mer- 
chants, is to ascertain the real tare. M'Cullock's Comm. Dict. 

TARGET, from Lat, targus.) A shield originally made 
of leather, wrought out of the back of an ox. Blount. 

TARGIA, tarida.) Was a ship of burden, since called a 
Tartan, and Tarita. Knighton, anno, 1385. 

TARIFF. A table, alphabetically arranged, specifying the 
various duties, drawbacks, bounties, &c, charged and allowed 
‘upon merchandise exported and imported. See Customs on 

ferchandise. 

TARTARON, A sort of fine cloth or silk. 4 Hen. 8. c. 6. 

TAS, Fr.] A cock, heap, stack, or rick of hay or corn. 
Law Fr. Dict. 

TASSALE, for casula., A priest’s garment covering him 


over, 

TASSUM. A mow of corn or hay, from the Fr. tasser, 
to pile up. Tasser, to mow or heap up; ad tassum furcare, to 
pitch to the mow. Rot. Hil. 25 Edw. 3. 

TATH. In the counties of Norfolk and Suffolk, the lords 
of manors claimed the privilege of having their tenants’ 
flocks or sheep brought at night upon their own demesne 
lands, there to be folded for the improvement of the ground ; 
which liberty was called by the name of tath. Spelm. 

TAVERN. See Innkeeper. 

TAU. By Selden in his notes upon Eadmerus, signifies a 
cross. Mon. Angl. iii, 121. 

TAURI LIBERI LIBERTAS. In ancient charters, is 
used for a common bull; so called, because he is free and 
common to all the tenants within such a manor or liberty, &c. 

TAXATIO ECCLESIASTICA, Taxatio Norwicensts. 
‘The valuation of ecclesiastical benefices made through every 
diocese in England, on occasion of Pope Innocent IV. grant- 
ing to ae lenty IIT. the tenth of all spirituals for three 

ears. Which taxation was first made by Walter, bishop of 

jorwvich, delegated by the pope to this office in 38 Hen. 3. 

‘his taxation is sometimes called Pope Innocent's Valor. 


Tn the year 1288, Pope Nicholas IV. granted the tenths to | 


King Edward I., for six years, towards defraying the expense 
of an expedition to the Holy Land; and that they might be 
collected to their full value, a taxation by the king's precept 
was begun in that year, (1288,) and finished as to the pro- 
vince of Canterbury in 1291, and as to that of York in the 
following year ; the whole being under the direction of John, 
bishop of Winton, and Oliver, Éishop of Lincoln. 

A third taxation, entitled “ nova taratio,” as to some part 
of the province of York, was made a. p. 1318, (11 Edm. 2.) 
by virtue of a royal mandate directed to the bishop of Car- 





TAX. 


lisle, chiefly on account of the invasion of the Scots, by 
the clergy of those border counties were rendered unable 
Poy ibe former tax. 

‘he taxation of Pope Nicholas is a most important reco 
because all the taxes, as well to our kings as to the popes, Wí 
regulated by it, until the survey made in the 26th year, 
Henry VIIT.; and because the statutes of colleges wh 
were founded before the Reformation, are also interpret 
this criterion, according to which their benefices under a ¢@1 
tain value were exempted from the restriction in the 21 H 
8: e. 13. concerning pluralities. k 

Various detached parts of this record have been publish 
in different county histories ;. but the whole was for the firs 
time published in the year 1802 under the direction of 
commissioners on the publie records, from two MSS. in 
king's remembrancer’s office, Exchequer, collated with 
Cottonian manuscript of much greater antiquity in the Brit 
museum, Tiberius C. X. which has unfortunately suffer 
some damage from the fire which happened to the Cotton) 
library whilst lodged in the dormitory at Westminster. 
original rolls for several dioceses are still extant in the 
chequer, and these were also consulted in the above pul 
tion. 

By a strange carelessness in the introductory note to 
volume, published under such Ha pps E mention is™ 
of Pope Innocent XXII. instead of Pope Innocent IV. 

‘A new valor beneficiorum was instituted in 26 Hen. 8. 
the first-fruits and tenths of every ecclesiastical 
were annexed to the revenue of the crown, by 26 Hen. 8. 4 
To ascertain their value, ecclesiastical surveys were taken, 
virtue of commissions in the king's name issuing under f% 
great seal, 26 Hen. 8. c. 3. § 2.9; and these surveys F 
served in the First-Fruits Office, are admitted as evide 
the amount at that period, although they are general 
sidered as estimating the value much too low. 

Tithe Cases, 856, 1240. These surveys are commonly. 
the king’s books, according to which the value of living 
ascertained in case of plurali See Plurality. 
manner, and upon the same principle, surveys of the p? 
sions of religious hou: previous to the dissoluti 
monasteries, ate received in evidence, Kellington, Viet 
Trinity Coll. Camb. 1 Wils. 170; and these surveys ate 
admissible, although the commissions under which they, gril 
taken are not now to be found. See 1 Wils, 170; 2 m 


542. * 
TAXERS. Two officers yearly chosen in Cambri 


tho 
of ho 


TAX, taza, 
tribute or im 
ily and or 


26. 33. 

‘A tax may now be defined to be a certain aid, subt 
supply, granted by the commons in pa e 
and confirmed by act of parliament; co 
extraordinary revenue, and paid yearl 
of government. 1 Comm, c. 8. See Liberty. 

nder title King, V. 4. the taxes are stated 

stone, as part of the revenue, 
cable to He 
more proper] 
to atte par poeta the fallowing is a ve! 
of their nature and amount. See more fully w 
titles, Customs, Excisi ih cable 

‘The taxes now levied on the subject are appli i 
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Purpose of supplying the public expenses, resulting from the Consolidate i 
AupPort of the navy, the army, the interest of ho panoadl | ba eed mpi Ae eea by o AY eee 
le anı F. T) 
gees unga Er kd Eron These taxes, | added by the 56 Geo, 3. c. 98. forming one general Consoli- 
A ly laid before parliament under the act | dated Fund of the whole United Kingdom, and charged 
Feo, 8. e 70, are distinguished under the two heads of | diseriminately, whether nthe Ee reco and, chara 
ry Revenues and Extraordinary Resources : the ordi- it Tae aapi Groo Bilaa 
pr a y rees : the ordi- | or Ireland, with the whole of the interest of th lidated 
fey? Tevenues are either annual or permanent: the annual | national debt. The separate fends cent CE the consolidat 
enues were heretofore those arising from th iti Bed tbe aaa eect aze becom 
p sing from the land tax, the | mutual securities for each other, and the whole produce of 
: on malt, and a duty on pensions and offices: since the them, thus aggregated and consolidated, is liable Pag o 
Hesd-tax has been made perpetual for the purpose of redemp | means oy oen gated and con formerly charged upon each 
(see Land Tax,) the annual duties are the excise on | different fund: the faith of the legislature SAE ee 
e duties on pensions and offices, and certain duties of engaged to supply any casual deficiency ; and though some of 
ee on sugar, tobacco, and snuff, The permanent ordinary | the taxes may have, now and then, proved less productive 
taxes, ( med a. customs, excise, stamps, land-tax, assessed | than was 'xpected, the sum total has generally been more 
iras (being fhao 5 cn midon servants, carriages, horses, | than sufficient to answer the charges upon them; and the 
a insorial hearings) postage duties and other articles surplus, in consequence, formed the Sinking Fund, originally 
E ape a millaia ra n t a deine to sink and lower the national debt, See National 
in the Post-Office. The extraordinary resources during |” TH i i 
l have consisted of duties of caste Y tesourees during | ‘Che consolidated fund, above-mentioned, now stands mort- 
eae k n xcise imposed ; | gaged by parliament, to raise annual sums for the maintenance 
uty on income, or the profits of property, aided | of the king's household and civil list in Great Britain and 
ual Joans and lotteries. ‘The greatest part of these | Ireland. For this purpose, in Great Britain, previous to the 
re collected under the management of the commis- | reign of George JIL. the produce of certain Eranches of the 
of customs, of excise, of stamps, and of taxes. The | excise and customs, the post-office, the datics on wine 
licences, the revenues of the remaining crown lands, the 
profits arising from courts of justice, (which articles include 
I all the hereditary revenues of the crown,) and also a clear 
beriods of peace and war, and other contingencies: | annuity of 120,000/. were settled on the King for life, for the 
fore aot the produce and expenditure are annually laid | support of his household, and the honour and dignity of his 
prietiament in pursuance of 42 Geo. 3, c. 70, &e. and | crown, And as the amount of these several branches was 
x oe „Dy order of the House of Commons, See Ae- | uncertain, (though in the reign of George IT. they sometimes 
Tho s blic; and also Public Accounts. raised almost one million,) if they did not arise annually to 
800,0007. the parliament engaged to make up the deficiency. 
But King George II, having, soon after his accession, spon- 
taneously signified his consent, that his own hereditary revenue 
might be so disposed of as might best conduce to the utility 
and satisfaction of the public, and graciously accepted of the 
limited sum of $00,000/, per ann, for the support of his civil 
list, the said hereditary and other revenues were carried into 
and made a part of the aggregate fund, and afterwards of 
the consolidated fund, which was charged with the payment 
of the whole annuity to the crown. This sum being found 
insufficient, application was, from time to time, made to par- 
he liament to discharge debts contracted on the civil lists, and to 
onside i increase the annual amount of the civil list, As to the sums 
terest granted to his late and his present majesty for the payment of 
ns their civil lists, &c., see King, V. 4. 

A short statement of the ancient mode of rating property, 
or persons in respect of their property, either by tenths, or 
fifteenths, subsidies on Jand, hydages, scutages, or talliages, 
may assist the student in understanding our ancient laws 
Mw and history. See 1 Comm. c. 8. 

Xt he neti Tenths ‘and fifteenths were temporary aids issuing out of 
aie whet d personal property, and granted to the king by parliament, 
Nace to th 2 Inst. 77; 4 Inst. 84. They were formerly the real tenth 
pedit ats of ready cash on the | or fifteenth part of all the moveables belonging to the sub- 
w mmons, though no | ject; when such moveables, or personal estates, were a very 
stablish it. 1 Comm. c. ‘different and a much Jess considerable thing than what 
mgee of the respective taxes they usually are at this day. Tenths are said to have been 
distinct funds; being first granted under Henry IL, who took advantage of the 
Gashignstdsreoal far ROAA io iescduae: lED taxation, 
in order to defray the expense of an expedition to Palestine; 
which he really, or seemingly, had projected against Sala- 
dine, emperor of the Saracens; whence it was originally de- 
ae r the general security of the whole. | nominated the Saladine Tenth. Moved. 4. D. 1188; Carte, 
indore reduced to three capital funds: the | i, 719; Hume, i, 329. But afterwards fifteenths were more 
nd addins the Gen, Fund, so called from such | usually granted than tenths. Originally the amount of these 
Of the gaon and the South Sea Fund, being the pro- | taxes was uncertain, being levied by assessments newly made 
°F the 5 axes appropriated to pay the interest of such | at every fresh grant of the Commons; a commission for 
its annie onal debt as was advanced by that company | which is preserved by Matthew Paris, (4. D. 1282), But it 
fants, All these were united together in the | was at length reduced to a certainty, in the eighth year of 
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Edward III,; when, by virtue of the king’s commission, 
new taxations were made of every township, borough, and 
city in the kingdom, and recorded in the Exchequer ; which 
rate was, at the time, the fifteenth part of the value of every 
township, the whole amounting to about 29,000/.; and, 
therefore, it still kept up the name ofa fifteenth, when, by 
the alteration of the value of money, and the increase of 
personal property, things came to be in a very different si- 
tuation. So that, when of later years, the Commons granted 
the king a fifteenth, every parish in England immediately 
knew their proportion of it; that is, the same identical sum 
that was assessed by the same aid in the eighth of Edward 
IIl.; and then raised it by a rate among themselves, and 
returned it into the royal Exchequer. 

The other ancient levies were in the nature of the modern 
Jand-tax: for we may trace up the original of that charge as 
high as to the introduction of our military tenures; when 
every tenant of a knight's fee was bound, if called upon, to 
attend the king in his army for forty days in every year. 
But this personal attendance growing troublesome in many 
respects, the tenants found means of compounding for it, by 
first sending others in their stead, and, in process of time, by 
making a pecuniary satisfaction to the crown in lieu of it. 
This pecuniary satisfaction at last came to be levied by as- 
sessments, at so much for every knight’s fee, under the name 
of scutages; which appear to have been levied for the first 
time in the fifth year of Henry II., on account of his expe- 
dition to Toulouse; and were then, it seems, mere arbitrary 
compositions, as the king and the subject could agree. But 
this precedent being afterwards abused into a means of 
oppression, (in levying scutages on the landholders by the 
royal authority only, whenever our kings went to war, in order 
to hire mercenary troops and pay their contingent expenses,) 
it became thereupon a matter of national complaint; and 
King John was obliged to promise in his Magna Charta, that 
no scutage should be imposed, without the consent of the 
common council of the realm. This clause was, indeed, 
omitted in the charters of Henry III., where we only find it 
stipulated, that scutages should be taken as they were used 


to be in the time of King Henry II. (e. 37.) Yet after- | 


wards by a variety of statutes under Edward I., and his 
grandson, it was provided, that the king shall not take any 
aids or tasks, any talliage or tax, but by the common assent 
of the great men and Commons in Parliament. See Liberty. 

of the same nature with scutages upon knights’ fees were 
the assessments of hydage upon all other lands, and of tal- 
liage upon cities and burghs. Madox, Hist. Exch. 480. 
But they all gradually fell into disuse upon the introduction 
of subsidies, about the time of King Richard II. and Kin, 
Henry IV. These were a tax not immediately impose: 
upon property, but upon persons in respect of their reputed 
estates, after the nominal rate of 4s. in the pound for lands, 
and 2s. 8d. for goods; and for those of aliens in a double 
proportion. But this assessment was also made according 
to an ancient valuation; wherein the computation was so 
very moderate, and the rental of the kingdom was supposed 
to be so exceeding low, that one subsidy of this sort, th not, 
according to Coke, amount to more than 70,0001. 4 Inst. 33. 
Whereas the land-tax, at the same rate, before any part of it 
was redeemed, produced two millions, and the tax on income 
or produce of property at 10 per cent. or only 2s. in the 
pound, auoe in the year ending 5th January, 1808, the 
sum of ten millions. It was anciently the rule never to 
grant more than one subsidy and two fifteenths at a time: 
but this rule was broken through for the first time on a very 
pressing occasion, the Spanish invasion, in 1588; when the 
PAE gave Queen Elizabeth two subsidies and four 

fteenths. Afterwards, as money sunk in value, more sub- 
sidies were given; and we have an instance in the first par- 
liament of 1640, of the king’s desiring twelve subsidies of 
the Commons, to be levied in three years. 


The grant of scutages, talliages, or subsidies by the Ci 
mons, did not extend to spiritual preferments, those b 
usually taxed at the same time by the clergy themselves 
convocation, which granis of the clergy were confirm 
parliament, otherwise they were illegal, and not binding 
A subsidy granted by the clergy was after the rate of 4s 
the pound, according to the valuation of their livings in © 
king’s books ; and amounted, as Coke states, to about 20,000 
4 Inst. 33. While this custom continued, convocations we 
wont to sit as frequently as parliaments; but the last sub 
dies thus given by the clergy were those confirmed by 
Car. 2. c. 10. since which another method of taxation Hi 
pan prevailed, which takes in the clergy as well as th 
laity. In recompensa for which the beneficed clergy 
from that period been allowed to vote at the election 
knights of the shire; and thenceforward also the practice ® 
ving ecclesiastical subsidies hath fallen into total disuse, 
Dat: of Sheriffs, 418; Gilb, Hist. Exch. c. 4. And 
Convocation. 

The lay subsidy was usually raised by commissioners âf 
pointed by the crown, or the great dan of state; 
therefore, in the beginning of the civil wars between Chi 
I. and his parliament, the latter having no other suffi 
revenue to support themselves and their measures, introduce! 
the practice of laying weekly and monthly assessments 
specific sum upon the several counties of the Kingdom į 
be levied by a pound rate on lands and personal estal 
which were occasionally continued during the whole usi 
tion, sometimes at the rate of 120,0007. a month, sometim 
at inferior rates. After the Restoration, the ancient met” 
| of granting subsidies, instead of such monthly assessment 
| was, as it seems, once, and once only, renewed; vi 
when four subsidies were granted by the tempora!tyy 
four by the clergy; which was, in fact, the last timi 
raising supplies in that manner. For the monthly as 
ments being now established by custom, being raise! 

issioners named by parliament, and producing a ™ 
certain revenue; from that time forwards we hear no 
| of subsidies, but occasional assessments were granted a8 
national emergencies required. ‘These periodical assess™ 
the subsidies which preceded them, and the more am 
scutage, hydage, and talliage, were to all intents and 
poses a land-tax; and the assessments were sometimes 
| pressly called so. ‘Though a popular opinion has preval 
that the land-tax was first introduced in the reign o! 
| William III. See Land-tac. k 
| The learned commentator is of opinion, that the last time 
| raising supplies by way of subsidy was in 1670; and he seem 
have been misled by the title of 22 § 23 C. 2. c. 3. Vide i 
Act to grant a Subsidy to his Majesty for supply of his E 
ordinary Occasions.” But although, among a great varieti} 
other taxes, 1s. in the pound is to be raised upon land, Y° 
mode of collecting it is totally different from the former 
sidy assessment; it is to be levied by exactly the same 
arrangement as were afterwards adopted in 4 Wits dg 
the material clauses in 22 § 23 C. 2 © Sui 
utes 





verbatim into 4 Wm. M. c. 1. The act of 
is not printed in the common edition of the stat 
large; but is given at length in Keble's edition. 
Comm. c. 8. in n. 

The modern war-tax on income, or the profits 
perty, bore a near resemblance to this ancient tax. 
first introduced under the title of a tax on income; 
gulated by the 38 Geo. 8. c. 16; 89 Geo. 3. c. 13; 
Geo. 3. c. 49. Afterwards, as a contribution on 
of property, under the 43 Geo. 3. c. 42; 43 Gi 
45 Geo. 3. c. 15; 46 Geo. 3. c. 65. Under these 
acts, it was at first 5 per cent. and afterwards inci 
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6}, and then to 10 per cent. ; or 2s, in the pound. , 
a very productive tax; and if duly and equitably imp 
ai the fairest and most desirable of all taxe 








TAX. 


s The annual Marr-rax is a sum raised every year by par- 
Then ever since 1697, by a duty on every bushel of malt. 
s is under the management of commissioners of excise ; 
= is indeed itself no other than an annual excise. Perma- 
‘nt duties on malt are payable in Ireland equal to the 
Boome of the annual and permanent duties in Great Britain, 
ae And as to other duties, see Tea, &e. 
‘ Ne duty on salt is now entirely repealed. See Salt. 
sees the duty on houses and windows.—As early as the 
uaquest, mention is made in Domesday-Book of fumage or 
age, vulgarly called smoke-farthings, which were aaah by 
Wout to the king for every chimney in the house. And 
A read that Edward the Black Prince, (soon after his suc- 
sses in France,) in imitation of the English custom, im- 
sed a tax of a florin upon every hearth in his French 
ae But the first parliamentary establishment of it 
dita ngland was by 13 & 14 Car. 2. c. 10, whereby an here- 
to nt revenue of 2s, for every hearth, in all houses paying 
by turch and poor, was granted to the king for ever, And, 
thie sequent statutes for the more regular assessment of 
of mee the constable and two other substantial inhabitants 
font, arish, to be appointed yearly, (or the surveyor, ap- 
Publi py the crown, together with ‘such constable or other 
ic officer,) were once in every year empowered to view 
Rey mace of every house in the ‘parish, But, upon the 
crate ution, by 1 Wm. § M. st. 1. è. 10, hearth-money was 
“oath to be “ not only a great oppression to the poorer 
t but a badge of slavery upon the whole people; ex- 
Ten’ every man’s house to be entered into, and searched at 
N s by persons unknown to him ;_ and therefore, to erect 
hous Og monument of their majesties’ goodness in every 
= Se in the kingdom, the duty of hearth-money was taken 
üy and abolished.” ‘This monument of goodness remains 
dane’. us to this day; but the prospect of it was somewhat 
by pets (says Blackstone,) when, in six years afterwards, 
Bota Vm. 2.. 18, a tax was laid upon all houses (except 
emeizes) of 3s,5 and a tax also upon all windows, if they 
ceded nine, in such house. Which rates have been from 
n, to time varied and extended: and power is given to 
oye appointed by the crown, to inspect the outside of 
ate and also to pass through any house two days in the 
s Into any court or yard, to inspect the windows there. 
inyhotnd rate was also imposed on every dwelling-house 
'abited, together with the offices and gardens therewith 
aoe (farm houses and cottages excepted); increasing 
Orting to the amount of the rent. See 1 Comm, c. 8. 
to quite years, however, the window-tax has been reduced 
Nore paalt ite former amount; and houses containing not 
exons than six windows, and not worth 52. a year, have been 
ousa ed from its operation; while the duties on dwelling- 
e 193 have been altogether repealed by the 4 & 5 Wm. 4, 





N he duties imposed on Mare Servaxrs, in every part of 
Jnited Kingdom, retained or employed in the several 
4 ities specifically mentioned in the statutes for that pur- 
Such CXtend to almost every sort of male domestic, except 
fiet? a actually employed only in husbandry or manu- 
Hoè With these are combined the duties on Carniacxs, 
SES and Dogs. 
their piste individuals have been allowed to compound for 
to ha ssessed taxes, that is, by paying a certain yearly sum 
ke, WV the liberty of keeping as many servants, carriages, 
tme they think proper, and these compositions or con- 
Tonge, 3e by the 4 & 5 Wm. 4, c. 54. continued for five years 
40) fv but compositions on articles kept for trade, by per- 
atene, Partnership, or on carriages, horses, &e. let for hire, 
‘ot to be renewed. 
ing ff duty on Orrices and Pxxsioxs in England, consist- 
Pend, Cover. payments of 1s. in the pound, and Gd. in the 
3, rer and above all other duties,) out of all salaries, 
* ad perquisites of offices, and out of all pensions, and 
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gratuities payable by the crown, exceeding 1007. per annum, 
was first imposed by 81 Geo. 2. c. 22; and by the 38 Geo. 3. 
c. 5. was increased to the sum of 4s. in the pound; which 
has been the amount that has since been annually levied. 

It is considered as a rule of construction of reyenue-acts, 
in ambiguous cases, to lean in favour of revenue: this rule 
will be found to be agreeable to good policy and the public in- 
terests ; particularly when it is considered that disputes as to 
the meaning and effect of revenue laws most generally arise 
in consequence of attempts, often wholly unjustifiable, to 
evade them. Beyond this, which may be regarded as esta- 
blished Jaw, no one can ever be said to have an undue ad- 
vantage in the courts of justice. See 1 Comm. c. 8. in n, 

TAXT-WARD. An annual payment heretofore made to 
a superior in Scotland instead of the duties due to him under 
the tenure of ward-holding; now abolished. See Tenures. 

TEA was hardly known in this country till after 1650. 
In 1660, however, it began to be used in coffee-houses, and 
was noticed in an act passed in that year, 12 Car, 2. c. 15. 
From its first introduction, down to 1833, the importation of 
tea was a monopoly, enjoyed by the East India Company ; 
but by the 3 & 4 Wo. de 2. 85, § 3. the company’s exclusive 
right of trading to China for tea was taken away; and by 
the 3 & 4 Wm. 4. c. 93, the trade was thrown open under 
the restrictions imposed by that act, See a short outline of 
its provisions, Last India Company, VIII. 

own to the 22d April, 1834, the duty on tea was an 
ad valorem one, being 90 per cent. on all teas under 2s, a 
pound, and 100 per cent. on all sold at or above that price. 

The following are the present duties on tea imported into 
the United Kingdom for home consumption, as regulated by 
the 3& 4 Wm. 4. c. 101 :— 









8. d 
a a A senner 1. (6 aN 
Congou, twa yson skin, orange .. 1 6 
Pekoe, and campoi «s.s sses esee era oe 
Souchong, flowery pekoe, hyson, young 
hyson, gunpowder, imperial, and other 
tea not enumerated ù.» «s» «+ wavsnsee 3 0 


TEAM, THEAME, from the Sax. tyman, propagare, to 
teem or bring forth.] A royalty or privilege granted by the 
king's charter to the lord ‘of a manor, for the having, re- 
straining, and judging of bondmen and villeins, with their 
children, goods, and chattels, &e. Glanvil, lib. 5. c. 2. See 
Villein. 

TEDING-PENNY, Termya-renny, TITHING-PENNY. 
A small duty or payment to the sheriff from each tithing, 
towards the charge of keeping courts, &c. from which some 
of the religious were exempted by charter from the king. 
Chart, Hen. 1, 

TEENAGE, from Sax. tynan, to inclose or shut.] Is 
used in many parts of England for wood for fences and in- 
closures. 

'TEINDS, tithes; teind-masters, those who are entitled to 
tithes. Scotch Law Dict. See Tithes. 

‘TEINLAND, TAiNLAND, or THAINLAND. 
land. 

TELLERS. Officers in the Exchequer, of whom there 
were four, See Exchequer, Offices, Public Accounts. 

TELEGRAPHIA, from Sax. tetlan, dicere, Gr. ypapu, 
scribo, quasi a telling any thing by writing] Written evi- 
dences of things past. Blount, 

TELEGRAPHS, from ryàe distant, and ypajw, to de- 
seribe.] See Signal Stations. 

TELLWORC. That work or labour which the tenant 
was bound to do for his lord, for a certain number of days, 
from the Saxon word tællan, numerare, and nore, opus. 
Thorn. anno 1364. 

'TEMENTALE or TENEMENTALE. A tax of 2s, 
upon every plough-land. Hov, Hist, fol. 419. A decennary. 
Leg, Edw. Conf. 


See Thane- 
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‘TEMPLARS or KNIGHTS or tue TEMPLE, Tem- 
plarii.) A religious order of knighthood, instituted about 
the year 1119, and so called because they dwelt in part of 
the buildings belonging to the Temple at Jerusalem, and not 
far from the sepulchre of our Lord. They entertained Chris- 
tian strangers and pilgrims charitably, and in their armour 
led them through the Holy Land to view the sacred monu- 
ments of Christianity, without fear of Infidels; for at first 
their profession was to defend travellers from highwaymen 
and robbers. This order continuing and increasing for near 
two hundred years, was far spread in Christendom, and par- 
ticularly here in England: but at length some of them at Je- 
rusalem falling away (as some authors report) to the Sa- 
racens from Christianity, or rather because they grew too 
potent and rich, the whole order was suppressed by Cle- 
ment V., anno 1807, by the Couneil of Vienna, 1312, and 
their substance given partly to the knights of St. John of 
Jerusalem, and partly to other religious. Cassan de Gloria 
Mundi, par. 9. Consid. 4. These flourished here in Eng- 
land from the time of Henry IT. till they were suppressed, 
and their lands given to the knights hospitallers of St. John 
of Jerusalem. 17 Edw. 2. st. 3. And these last were sw 











the Temple Church in London is still called Master of the 
Temple. Of these knights read Mr. Dugdale's Antiquities 


of Warwickshire, fol. 706. Tn ancient records they were also 
called Fratres Militiæ Templi Solomonis, Mon, Angl. ii. 554b. 
About nine years after their institution, they were ordered by 
a council held at Triers to wear a white garment ; and after- 
wards in the pontificate of Pope Eugenius, they wore a red 
cross on their garments. The Temples, which we now call 
the Inns of Courts, was the place where they dwelt, and in 
the Middle Temple the king's treasure was kept. Comwell. 
Templars’ lands shall be forfeit for erecting their crosses, 
stat. Westm. 2. 13 Edw. 1. ¢. 33. The jurisdiction of the 
conservators of their privileges restrained, stat. Westm. 2. 
18 Edw. 1. ©. 43. 

TEMPLE. Dugdale and Stow both tell us that the Temple 
in London is a place of privilege from arrests, by the grant 
of the king; but this hath been denied by the Court of B. R. 
Dugd. 317, 820; 3 Salk. 45. See Arrest. 

EMPORALITIES or BISHOPS. The lay revenues, 
lands, tenements, and lay fees belonging to the see of bishops 
or archbishops, as they are barons and lords of parliament 
(including their baronies.) All things which a bishop hath 
by livery from the king, as manors, lands, tithes, &c. 1 Rol. 
Abr, 881; 1 Comm. c. 8. It was a custom formerly, that 
when bishops received from the king their ponni they 
did, by a solemn form in writing, renounce all right to the 
same by virtue of any provision from the pope, and acknow- 
ledged the receipt of them only from the king; which custom 
continued from the reign of Edward I. to the time of the 
Reformation; and this practice began by occasion of a bull 
of Pope Gregory VII., wherein he conferred the see of 
Worcester on a certain bishop, and committed to him ad- 
ministrationem spiritualium et temporalium episcopatis predict, 
Anno 31 Edw. 1. 

‘The custody of these temporalties is stated by Blackstone as 
part of the king’s ordinary revenue (see King, V. 4.) This, 
upon the vacancy of the bishopric, is immediately the right of 
the king, as a consequence of his prerogative in church matters, 
whereby he is considered as the founder of all archbishop- 
rics and bishoprics, to whom during the vacancy they revert. 
And for the same reason, before the dissolution of abbeys, 
the king had the custody of the temporalties of all such ab- 
beys and priories as were of royal foundation (but not of 












TENANT. 


those founded by subjects), on the death of the 
prior. 2 Inst. 15. Another reason may also be given 
the policy of the law hath vested this custody in the ki 
use, as the successor is not known, the lands and p 
session of the see would be liable to spoil and devastation, 
no one had a property therein. ‘Therefore the law has gi 
the king, not the temporalties themselves, but the custi 
of the temporalties, till such time as a successor is a] 

with power of taking to himself all the intermediate pro 
without any account of the successor, and with the right 
presenting (which the crown very frequently exercises) 
such benefices and other preferments as fall within the ti 
of vacation. 17 Edw. 2. st. 1. e.14; F.N. B. 32. T 
revenue is of so high a nature that it could not be g 
out to a subject before, or even after, it acerued ; but by 
14 Edw. 3. st. 4. c. 4. 5. the king may, after the 
lease the temporalties to` the dean and chapter, savit 
himself all advowsons, escheats, and the like. Our anc 
kings, and particularly William Rufus, were not only 
markable for keeping the bishoprics a long time vacant, ff 
the sake of enjoying the temporalties, but also commit 
horrible waste on the woods and other parts of the estaté 
and to crown all, would never, when the see was filled 
restore to the bishop his temporalites again, unless he p 
chased them at an exorbitant price. To remedy which, King 
Henry I. granted a charter at the beginning of his reig® 
bs ing neither to sell, nor let to farm, nor take any th 
from the domains of the church, till the successor was 
stalled. And it was made one of the articles of the G 
Charter, that no waste should be committed in the 
ralties of bishoprics, neither should the custody of them 
sold. 9 Hen. 3. c. 5. The same is ordained ‘by the 
Westm. 1. 3 Edw. 1. c, 21; and the 14 Edw, 8, st. 4. 0 
(which permits, as we have seen, a lease to the dean 
chapter), is still more explicit in prohibiting the other ©% 
actions. It was also a frequent abuse, the king wo 
for trifling or no causes, seize the temporalties of bishi 
even during their lives, into his own hands; but this 
guarded against by the 1 Edw. 3. st. 2. ¢. 2. 

This revenue of the king, which was formerly very ¢ 
siderable, is now by a customary indulgence almost reduc 
to nothing ; for at present, as soon as the new 
secrated and confirmed, he usually receives the restitui 
his temporalties quite entire and untouched, from the kines 
and at the same time does homage to his sovereign ; and tht 
and not sooner, he has a fee-simple in his bishopric, and ma 
maintain an action for the profits. 2 Inst. 67, 341. 

1 Comm. ©. 8. 
TEMPTATIO or TENTATIO, A trial or proof. 
20 Edw. 1. 

TEMPUS PESSONIS. Mast-time in the forest, W" 
is from about Michaelmas to St. Martin's day, Nov. 11+ 
TENA. A coif worn by ecclesiastics. Counc. La 
anno 1281. 

TENANT, tenens, from the Lat. tenere, to hold.) 
that holds o sesses lands or tenements by any 
title, either in fee, for life, years, or at will. “The wor 
law is used with divers additions ; thus, tenant in do’ 
she that possesses land by virtue of her dower. ‘Tenant 
statute-merchant, he that holds land by virtue of a stal 
forfeited to him. Tenant in frank-marriage, he that b 






















































by copy of court-roll, who is admitted tenant of an 
&e. within a manor, which time out of mind had 










TENANTS IN COMMON. 


misable according to the custom of the manor, Tenant by 
charter, that holdeth by feoffinent in writing or other deed. 
There were also tenants by knights-service, tenant in bur- 
+ tenant in socage, tenant in frank-fee, tenant in villein- 
Age. So there is tenant in fee-simple ; tenant in fee-tail ; te- 
Mant at the will of the lord, according to the custom of the 
or; tenant at will by the common law; tenant upon suf- 
tance; tenant of estate of inheritance; tenant in chief, that 
pee th of the king in right of his crown; tenant of the king, 
that holds of the person of the king, or has some honour ; 
Very tenant, that holds immediately of his lord, Kitch. fol. 
995 tenant peravail, the lowest tenant of the fee, who is tenant 
One who holds over of another. F. N. B. 135. 
there are also joint-tenants, that have equal right in lands 
are tenants by virtue of one title; tenants in common, 
that have equal right, but hold by divers titles ; particular te- 
as tenant for years, for life, &c. that holds only for his 
+ sole tenant, he that hath no other joined with him; 
‘al tenant, as opposite to joint-tenant, or tenant in 
ion. 
So there was tenant to the preecipe, in the ease of fines and 
hereties; and there is tenant in demesne, which is he that 
Saag the demesnes of a manor for a rent, without service; 
t on service, he that holdeth by service; tenants by 
ution, that hold lands by virtue of an execution upon 
Statute, recognizance, &c. with divers others. Cowel 
this Dictionary, under the several titles relative to the 
States of such tenant; and Tenure. y 
i S 1N Common are such as hold by several and dis- 
his titles, but by unity of possession, because none knoweth 
own severalty, and therefore they all oceupy promiscu- 
Ti Lit, § 292 y R 
is tenancy therefore happens, where there is a unity of 
Of pesion merely, but perhaps an entire disunion of interest, 
eine and of time. 








































For if there be two tenants in common 
‘lands, one may hold his part in fee-simple, the other in 
ae for life, so that there is no necessary unity of interest. 
may hold by descent, the other by purchase; or the one 
Purchase from A., the other by purchase from B.; so that 
Rie is no unity of title, One's estate may have been 
“ited fifty years, the other's but yesterday; so there is no 
aniy of time. ‘The only unity there is is that of possession ; 
ean O" this Littleton gives the true reason, because no man 
montettainly tell which part is his own; otherwise even this 
T be soon destroyed. 2 Comm. c. 12. 
Roy, CY in common may be created, either by the destruc- 
Spei two estates in joint-tenancy and coparcenary, or by 
rial limitation in a deed, By the destruction of the two 
text®* mentioned, is intended such destruction as does not 
Hater” unity of possession, but only the unity of title or 
tygrst: as if one of two joint-tenants in fee aliens his es- 
j for the life of the alience, the alienee and the other 
tenant are tenants in common, for they now have se- 
alia tiles, the other joint-tenant by the original grant, the 
intence by the new alienation; and they also have several 
fop 1°S% the former joint-tenant in fee-simple, the alienee 
is own life only. Lit. § 293. So if one joint-tenant 
his part to A. in tail, and the other gives his to B. in 
sthe donees are tenants in common, as holding by different 
Senet conveyances, Lit. § 292. If one of two par- 
tenani alienes, the alienee and the remaining parcener are 
ts in common, because they hold by different titles, the 
aati descent, the alienee by purchase. Lit, § 309. 
‘Wise if there be a grant to two men or two women, 
le heirs of their bodies, here the grantees shall be joint- 
K of the life-estate, but they shall have several inherit- 
“bro hp because they cannot possibly have one heir of their 
deen ties, as might have been the case had the limitation 
Bagot ‘man and a woman, and the heirs of their bodies 
its 

















































1: and in this and the like cases their issues shall be 
in common, because they must claim by different 





TENANTS IN COMMO. 


titles, one as heir of A. and the other as heir of B., and those 
too not titles by purchase but descent. See Lit. § 283. In 
short, whenever an estate in joint-tenancy or coparcenary is 
dissolved, so that there be no partition made, but the unity 
of possession continues, it is turned into a tenancy in common. 
2 Comm, c. 12. 

A tenancy in common may also be created by express li- 
mitation in a deed. But here care must be taken not to in- 
sert words which imply a joint estate; and then if lands be 
given to two or more, and it be not joint-tenancy, it must 
be a tenancy in common, Land given to two, to be holden 
the one moiety to one, and the other moiety to the other, is 
an estate in common; and if one grants to another half his 
land, the grantor and grantee are also tenants in common: 
because joint-tenunts do not take by distinct halves or 
moieties; and by such grants the division and severalty of 
the estate is so'plainly expressed that it is impossible they 
should take a joint interest in the whole of the tenements, 
But a devise to two persons to hold jointly and severally, 
has been held to be a joint-tenancy, because that is neces- 
sarily implied in the word “jointly ;” the word “severally” 
perhaps only implying the power of partition: and an estate 
given to A. and B. nally to be divided between them, 
though in deeds it hath been said to be a joint-tenancy (for 
it implies no more than the law has annexed to that estate, 
viz. divisibility), yet in wills it is certainly a tenancy in 
common, because the devisor may be presumed to have 
meant what is most beneficial to both the devisees, though 
his meaning is imperfectly expressed. See 1 Ey. Abr. 291; 
1 P, Wms. 17; 8 Rep, 393 1 Vent, $2, And this nicety in 
the wording of grants makes it the most usual as well as the 
safest way (in them as well as in wills), when a tenancy in 
common is meant to be created, to add express words of ex- 
clusion as well as description, and limit the estate to A. and 
B., to hold as tenants in common and not as joint-tenants. 

It is noticed under title Joint- Tenants, that their tenure, 
though formerly favoured in law, is now considered as odious, 
In consequence of this, in wills, the expressions, equally to be 
divided, share and share alike, respectively between and 
amongst, have been held to create a tenancy in common, 
2 Alk. 121; 2 Bro, C. R. 15; 1 P. Wms. 14, And there 
seems but little doubt that the same construction would now 
be put even upon the word severally, But these words cer- 
tainly are only evidence of intention, and will not create a 
tenancy in common, where the contrary, from the other parts 
of the will, appears to be the manifest intention of the testator, 
3 Bro. C. R. 215. 

The words, equally to be divided, make a tenaney in com- 
mon in surrenders of copyholds, and also in deeds which de- 
rive their operation from the statute of uses. 1 P. Wms. 
14; 1 Wis, 341; 2 Ves. 257. And though it has former] 
been suggested (see 1 Hes, 165; 2 Ves, 257) that these Tore 
are not sufficient to create a tenancy in common, in common 
law conveyances, yet there seems but little doubt that, in 
such a case, nothing but invincible authority would now 
induce the courts to adopt that opinion, and to decide in 
favour of a joint-tenancy. 2 Comm. c. 12. p. 194, n Tt is, 
however, to be observed, that though the words, equally to 
be divided, share and share alike, and such like, are in gene- 
ral construed to create a tenancy in common, yet it is not by 
force of the words merely, but because it appears to be the 
intention of the party that there should be no survivorship. 
2 Roll, Abr. 90; Salk. 227, 392; 2Ves. 258. See Joint- 
tenants. 

As to the incidents attending a tenancy in common.—Te- 
nants in common (like joint-tenants) are compellable by the 
31 Ien. 8. c. 1; 32 Hen, 8. c. 32. to make partition of 
their lands, which they were not at common law. See Joint- 
tenants, III, They properly take by distinct moieties, and 
have no entirety of interest; and therefore there is no sur- 
vivorship between tenants in common. Their other incidents 
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are such as merely arise from the unity of possession, and 
are therefore the same as appertain to joint-tenants merely 
upon that account. Such as being liable to reciprocal ac- 
tions of waste, and of account, by the statutes Westm. 2. c. 
22; 4 Ann. c. 16; and see 8 T. R. 145. For by the com- 
mon law no tenant in common was liable to account with his 
companion for embezzling the profits of the estate; though, 
if one actually turns the other out of possession, an action of 
ejectment will lie against him. 1 Jnst. 199, 200. See 2 

‘omm. c. 12. 

For the clause of the recent statute of limitations, with 
respect to possession, or receipt of rent by one tenant in com- 
mon, see Limitation of Actions, Il. 1. 

As for other incidents of joint-tenants, which arise from 
the privity of title, or the union and entirety of interest, (such 
as joining or bein, joined in actions, unless in the case where 
some entire or indivisible thing is to be recovered,) these are 
not applicable to tenants in common, whose interests are dis- 
tinct, and whose titles are not joint, but several. Litt, § 311; 
1 Inst. 197 ; 2 Comm. c. 12. 

Estates in common can only be dissolved two ways. 1. By 
uniting all the titles and interests in one tenant, by purchase 
or otherwise; which brings the whole to one severalty. 2. 
ay making partition between the several tenants in common, 
which gives them all respective severalties. For indeed 
tenancies in common differ in nothing from sole estates, but 
merely in the blending and unity of possession. 

A. and B., tenants in common, having agreed to divide 
their property, the occupier of the part allotted to A. (who 
after the agreement had paid his whole rent to A.) was not 
allowed, in ejectment brought against him by A., to object 
that a partition deed was not actually executed. 1 B. § B. 
1l. 

In a suit in equity for partition by lessees for years, it was 
held that no objection can be made to such partition from the 
minuteness of the interest, or inconvenience, or difficulty, or 
from the reluctance of the other tenants in common. 1 Fes, 
§ B. 552. 

A tenant in common may devise or alien, or charge his part 
in the same manner and by the same deeds of conveyance as 
ifhe had been solely seised of the entirety. 

A tenant in common cannot as such release to his co-tenant, 
as they hold, as already stated, by several and distinct titles, 
but he must convey his interest by lease and release, &c, as 
he would do to a perfect stranger. 

See further, Joint-tenants. 

TENANTS AT WILL. See Will, Estates at. 

TENANTS BY SUFFERANCE. See Sufferance. 

TENDE. To tender or offer; it is mentioned in our old 
books ; as, to tend a traverse, an averment, &e. Britton, c. 
76; Staundf. Prærog. 16. 

TENDER, Fr. tendre-} The offering of money or any 
other thing in satisfaction; or circumspectly to endeavour 
the performance of a thing; as a tender of rent is to offer it 
at the time and place when and where it ought to be paid. 
Also it is an act done to save the penalty of a bond before 
action brought, &c. Termes de la Ley, 557. See Pleading, 
particularly I, 4; Money into Court. As to tender of rent, 
see Rent. 

1. In what Actions allowed—A tender may be made in 
actions of assumpsit and debt. 

But a tender is not pleadable to an action for unliquidated 
on es. 4N. § M. 200; and see Ld. Raym. 255; 1 Saund. 


So upon a bare covenant for the payment of money, the 
defendant may plead a tender. 7 Taunton, 486. 

So in some cases of involuntary trespasses to lands, not 
committed by the party himself, but by his cattle, a tender of 
amends may be made by the 21 Jac. 1. c. 16. § 5- 

There are a variety of statutes which authorize a tender of 
amends, where otherwise it would not have been allowable, 
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As 11 Geo, 2. c. 19. § 20. in cases of distress for rent} 
Geo. 2. c. 38. § 10. in cases of distress for poor’s rat 
24 Geo. 2. c. 44, in actions against justices of the pe 

7 & 8 Geo. 4. c. 53. in actions against excise officers; 

3 & 4 Wm. 4. c. 53. in actions against custom-house officers 

2. To and by whom to be —Tender of mone 
bond is to be made to the person of the obligee at the d 
appointed, to save the penalty and forfeiture of thi 
and it ought to be done before witnesses; though, if Mi 
obligor be sued afterwards, he must still pay “But if 
obligor be to do any collateral thing, or which is not part 
the obligation, as to deliver a horse, &c. and the obligi 
offer to do his part, and the oblige refuseth it, the conditio 
is performed, and the obligation discharged for ever. 1 
207, 208. . 

A tender to one of several joint creditors is a tender to 
Thus, if A., B., and C., have a joint demand, and C. has 
separate demand on D.; and D. offers A. to pay him bo 
the debts, which A. refuses, without objecting to the form? 
the tender on account of his being only entitled to the jom 
demand, D, may plead this tender in bar of an action for 
joint demand; and should state it as a tender to A., Bu, ™ 
C. 3 T. R. 684. 

A tender to an authorized agent is a tender to his print 
1 Camp. 477; and see 1 Esp. 349. So a tender to a ™ 
naging clerk is good though he should have received ord 
not to accept it. 1 Marsh. 55; S.C. 5 Taunt. 507; ands 
3C. 4 P. 453; M. § M. 238. But a tender made to # 
managing clerk, who at the time disclaims authority from } 
master to receive the debt, is insufficient, 1 N. & M. 398: 

It would seem that a tender must be taken to be m 
on behalf of the person who owes the money. 

50, 

A tender by the agent of the defendant of the whole 
demanded by the plaintif by pulling out his pocket-boo® 
and offering, if he would go into a neighbouring public-ho 


the agent is only authorized by the defendant to tender asi 
short of the whole sum demanded, and offers the rest at” 
own risk. 2 M. § S. 86. 

3. When and how it must be made.—Every tender at Ù 
common law, or which is given by statute, must be mae 


before the writ sued out. 


to pay it, which the dered refused to take, is good, altho! 


the tender is made, though subsequent thereto, it seems © 
the defendant can no way avail himself by pleading the p! 
tender; as there is no fraction of a day in law, See P 
ing, Procesi a 

It is no answer to a plea of tender before the exhibiti 
the plaintiff’s bill, that the plaintiff had before such te! 
retained an attorney, and instructed him to sue out @ 
against the defendant; and that the attorney had acco} 
ipplied, before the tender, for such writ, which was afterwi 
sued out. 8 T. R. 629. i 

By the 56 Geo. 3. c. 68. gold coin was declared to be 
only legal tender ; and no tender of silver coin is to be M 
beyond 40s. ; but by the 3 & 4 Wm. 4. c. 6. § 98. notes 
the Bank of England, payable to the bearer on demi 
made a legal tender for any sum above 51, so long as the BY 
continues to pay in gold, except at the Bank itself, an 
branch establishments. 

But although, 


to on that account, will be sufficient. 
3 T. R. 554; 1 Burr, 459. 
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money. 

, If a tender 

a ught to take out what belongs 

5 ohm. ` 5 Rep. 114. But tener oE larger sum, requiring 
ange, is not a good tender for a smaller sum. 6 Taunt. 336; 
D. § R. 305. 










So a tender of a bank-note for 5l. desiring the creditor to 
e 31. 10s. is clearly not a good tender. 3 Camp. 70. 

ut a tender of a larger sum, requiring change, is good, if 
‘the plaintiff objects only on the ground that he is entitled to 
lore, and not because he has not change. 5 Dow. § Ryl. 
89; and see 1 Gon’s Ca. 111; Peake's Ca. 179. 
M he money must be actually peana at the time of ten- 
£342" the production must be dispensed with by the express 
i claration, or some equivalent act of the creditor, 10 Last, 
01; 2M. § 8. 80; 4 Esp. 6: 

Thus, it has been held that if the defendant be willing to 
Y 107., and a third person offers to go up stairs and fetch 
t sum, and is prevented by plaintiff saying, “he cannot 
TN it,” this is a good tender, 2 Carr. § P. 77; and see 7 

00, 59; 2 C, & J.15; 4 B. & Ad. 546; 1 Bing. N. C. 253. 
ne tender must be unconditional ; and therefore, going with 
hep Money in hand to make a tender, and demanding whe- 

er the creditor has a receipt stamp, and receiving an 
hswer in the negative, without an actual offer of the money, 
l not support a plea of- tender. 7 D. § R. 119; and see 
C. § P. 257. 

'0 if a person tender money, but will not pay it unless he 
às a receipt in full of all demands, such a tender is bad, 1 
"§ P. 419; 5 Esp. 48. 
teg o è tender w held not good where the debtor at the tiine 
“quired the creditor to sign a receipt, expressing that the 
Da tendered was the balance due. Gow, 213; and see 4 

mp, 156; 6 C. & P. 237. 

But if on a tender being made, the creditor insists on re- 
“ftiving a larger sum of money, he cannot afterwards object 
the formality of the tender on account of the debtor having 
quired a receipt. Peake, 179. 
ofi Demand after Tender.—A right to damages on account 

the non-payment of a debt, or non-performance of a duty, 

Hy, after being taken away by a tender and refusal, be re- 
Ned again by a demand subsequent to the tender and refusal; 
P W cause of action arises from the pe or non- 

formance thereof upon such demand. And therefore the 
Hie may reply such subsequent demand and refusal by 

defendant, which, if proved, the plaintif must have a 
dict, Bronnl. 7. 
dept if to a plea of tender, the plaintiff replies a subsequent 
heed and refusal, it is incumbent on him to prove that, after 
fay, tender admitted in the pleadings, he demanded of the de- 

ant the exact sum specified as having been before tendered 
refused. 1 Camp. 181. 
: OF pleading a Tender—Wherever the debt or duty 
es at the time of the contract, and is not discharged by a 
ler and refusal, it is not enough for the party who pleads 
(tia ader, to plead a tender and refusal, and uncore prist, 

‘Mt he is still ready,) but he must also plead tout temps 
‘ait (that he was always ready), Salk. 622; 12 Mod. 152; 
rth. 413, 
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day ° Ward, that the defendant should pay money on such a 
tend, and at such a place; the defendant pleaded that he 
hot ed the money at the day and place ; and because he did 
das ict forth that he continued there ready to pay it at the 
iy, Stant of the day till after sun-setting, &c. it was held 
* 2 Cro, 243, 
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_ By the 4 & 5 Ann. c. 16, § 12. the plea of solvit post diem 
is granted to an action on bond; but a tender and refusal of 
principal and interest at a subsequent day cannot be pleaded, 
as not being within the equity of the statute. For such con- 
struction would be prejudicial; as it would empower the 
obligor, at any time, to compel the obligee to take his money 
without notice. Bull. Ni. Pri. 171. 

A plea of tender after the day of payment of a bill of ex- 
change, and before action brought, is not good ; though the 
defendant aver that he was always ready to pay from the time 
of the tender, and that the sum tendered was the whole money 
then due, owing, or payable to the plaintiff in respect of the 
bill, with interest from the time of the default, for the damages 
sustained by the plaintiff by reason of the non-performance 
of the promise. 8 East, 168. 

Every requisite which is in a particular case necessary to 
the validity of a tender, must, in pleading such tender, be 
shown to have been complied with, else the plea is not good. 
Salk. 624, 

A defendant cannot be permitted to plead non assumpsit 
as to the whole, and a tender as to part; because, if the ge- 
neral issue be found for the defendant, it will appear on 
record that no debt is due, though something is admitted by 
the defendant. 47. R. 194, But a tender to the whole 
declaration is good; and it is usual to plead, as to all, ex- 
cept the sum tendered, non assumpsit; and as to that sum, 
a tender. And a defendant may plead not guilty, and a 
tender of amends, in trespass. 2 Black. 1089; Sellon’s Pr, 

‘And a tender may be pleaded after a judge’s order to 
plead issuably. 1 Burr. 59. 

In case of'a plea of tender as to part, and non assumpsit as 
to the residue, and the issue on the tender being found for the 
defendant, the balance proved is under 40s. ; yet the defend- 
ant, though within the jurisdiction of the county court of 
Middlesex, is not entitled to costs, under 28 Geo. 2. c. 83. 
§ 19. Nor in case of a set-off having the same effect. Doug. 
448. Sce Impey, K. B. 

To an avowry for rent, the plaintiff in replevin may plead 
a tender and refusal, without bringing money into court ; 
because, if the distress were not rightfully taken, the defend- 
ant must answer the plaintiff his damages. Salk. 584. But 
if the distress were rightfully taken, the plaintiff cannot plead 
tender of rent and costs in bar of an avowry for rent in any 
case, unless the distress was made of corn, grass, &e. growing 
on the premises, and then such plea is given by 11 Geo. 2. 
c. 19. § 9. 

thee is a difference in pleading a tender in action of debt 
and in action on the case. In an action of debt, the defendant 
ought to conclude his plea by praying judgment, if the plain- 
tiff ought to have or maintain his action to recover any 
damages against him; for, in this action, the debt is the 
principal, and the damages are only accessary. But, in 
assumpsit, the damages are the principal; and therefore, in 
pleading a tender, the defendant ought to conclude his plea 
with a prayer of judgment, if the plaintiff ought to have or 
maintain his action, to recover any more or greater damages 
than the sum tendered, or any damages by reason of the 
non-payment thereof, 2 Salk. 622; 1 Lord Raym. 254; 3 
Salk, 344, 345. 

Proof of a tender of 201, 9s. 6d. in bank notes and silver is 
sufficient to support a plea of tender of 20}. 4 B, § Ad. 
547; 1 N. & M. 393. 

6, Effect of a Tender.—A tender admits the contract and 
facts stated ‘in the declaration. 3 Taunt. 95. And after a 
plea of tender the plaintiff cannot be nonsuited. 1 Camp. 
327. 

On the other hand, if a creditor, after refusing payment 
when tendered, commences an action, the tender accompanied 
by a payment of the sum tendered into court will be a good 
defence, unless the creditor can prove a prior or subsequent 
demand and refusal. 1 Camp, 181; 5 B. § 4, 630. Anda 
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tender will prevent interest from afterwards running against 
the debtor. 3 Camp. 296; 8 East, 168. 

The plaintiff may either admit the tender or not; if the 
latter, he should not take the money out of court; for, by 
taking it, he admits the same to be right, and judgment is 
given for the defendant to go quit as to that plea. But if he 
admits it, and goes for farther damages, on the ground that 
the tender was not sufficient to cover his demand, he may 
take the money out of court, enter an acquittal as to the 
tender, or confess the same in his replication, and proceed on 
the general issue for the residue. Ld. Raym. 1744. If he 
admits the tender and enters an acquittal, without going for 
further damages, he must pay the defendant his costs. 
Barnes, 337. But the plaintiff may take the money out of 
court, though he reply that the tender was not made before 
action brought. 1 Bos. § Pull. 332. 

‘The money cannot be taken out by the defendant, though 
he has a verdict. Stra. 1027. Ona tender Ma ay 
and the money paid into court, the plaintiff replied a sub- 
sequent demand and refusal, whereupon issue being joined 
and tried, a verdict was found for the defendant. Whereupon 
he moved to have the money paid into court returned, in part 
of his costs ; but the court was of opinion it could not be done. 
Hardw. 206. 

In what cases tender and refusal shall discharge the debt, 
see 1 Wils, 117. 

Tender of the money is requisite on contracts for goods 
sold, &c. to entitle the buyer to maintain an action of trover. 
See Trover. And a tender of stock sold for so much money, 
if it be well made, though not accepted, will entitle the party 
to the sum agreed to be paid. 3 Salk. 343; Stra. 777, 832. 
See further Bond, Money, payment of, into Court. 

TENEMENT, tenementum.] Signifies properly a house, 
or homestall; but, more largely, it comprehends not only 
houses, but all corporeal inheritances which are holden of 
another, and all inheritances issuing out of or exercisable 
with the same. Co. Litt. 6. 19. 154. A tenement may be 
said to be any house, land, rent, or other such like thing 
that is any way held or possessed ; but being a word of a 
large and’ ambiguous meaning, and not so certain as mes- 
suage, therefore it is not fit to be used to express any thing 
which requires a particular description. 2 Lill. Abr. 566. 

Tenement, in its original proper, and legal sense, signifies 
any thing which may be holden, provided it be of a perma- 
nent nature, whether it be ofa substantial and sensible, or of 
an unsubstantial and ideal kind. Thus liberum tenementum, 
frank-tenement, or freehold, is applicable not only to lands 
and other solid objects, but also to offices, rents, commons, 
and the like. 1 Jnst. 6. And as lands and houses are tene- 
ments, so is an advowson a tenement; and a franchise, an 
office, a right of common, a peerage, or other property of 
the like unsubstantial kind, are all of them, legally speaking, 
tenements. Inst. 19, 20. See Hereditaments. . 

TENEMENTARY LAND. Was the outland of manors 
granted out to tenants by the Saxon thanes under arbitrary 
rents and services. Spelm. 

TENEMENTIS LEGATIS. An ancient writ, lying to 
the city of London or any other corporation (where the old 
custom was, that men might devise by will lands and tene- 
ments as well as goods and chattels), for the hearing and 
nine any controversy touching the same. Reg. Orig. 








TENENDUM. That clause in a deed wherein the tenure 
of the land is created and limited. The office of a tenendum in 
a deed is to limit and appoint the tenure of the land which 
is held, and how, and of whom it is to be held. Before the 
statute called quia s terrarum, 18 Edw. 1. st. 1. the 
tenendum was usually of the feoffor and his heirs, and not of 
the chief lord of the fee, whereby lords lost their escheats, 
forfeitures, &c. But since the said statute, the tenendum, 
where the fee-simple passes, must be of the chief lord of the 








TEN 


fee, by the custom and services whereby the feoffor 
yet this statute does not extend to a gift in tail, for the 
shall hold of the donor. Co. Litt. 6 a; 2 Inst. 66, 67, 50 
501. 502. 505. See Tail, Tenures. 

The tenendum seems now to be incorporated with th 
habendum; for we say, To have and to hold, in which clai 
the estate is limited, &e. See Deed, II, 4. 

TENENDAS. That clause of a charter by which th 
ticular tenure, as that of feu-holding, or blanch-holding, i 
Expressed, "BAPO pte Deer 

'ENENTIBUS tw Asstsa sox Oneranpis, A writ that 
formerly lay for him to whom a disseisor had alienated 
land whereof he disseised another, that he should not bê 
molested in assise for the damages, if the disseisor had whet 
with to satisfy them. Reg. Orig. 214. 

TENHEDED, or TIENHEOFED, Sax.] Deea 
Cope vel Princeps Decaniæ sive Decarie. Leg. Edw. Co 
2! 


c. 29. 
TENOR, Lat.] Of writs, records, &c. is a transcript 
copy. The word “tenor” implies that a correct copy i8 
out, and therefore the instrument must be set out corri 
even although the pleader need not have set out more that 
the substance of the instrument. 2 East, P. C. 976. Th 
tenor of a libel hath been held to be a transcript, which 
cannot be if it differs from the libel; and juxta tenorem in 
rts it, but not ad effectum, &e, for that may import 
identity in sense, but not in words, 2 Salk. 417. The wo 
effectum by itself, however, implies that the substance 0 
set out. Ibid. 
In action of debt brought upon a judgment in an inferio 
court, if the defendant pleads nu? tiel record, the tenor of thé 
record only shall be certified; and by Hale, chief justices 
may be the same on a certiorari. 3 Salk. 296. A’return © 
the tenor of an indictment from London, on a certiorari 
remove the indictment, is good by the city charter: bı 
other cases it is usual to certify the record itself. 
P. C. e. 27. § 26, 76. 
TENORE ĪNDICTAMENTI MTTTENDO, is a writ whereby. 
record of an indictment, and the process thereupon, is call 
out of another court into the King’s Bench. Reg. Orig: 6 
See Certiorari. 
Texore Presextivm., The tenor of these presents, is M 
matter contained therein, or rather the intent and e 
thereof; as, to do such a thing according to the tenor, 
the same according to the true intent of the di 
TENSERIÆ. A sort of ancient tax or mi 
tion. Blackst. Magna Carta, Introd. p. xxx 
TENTATES PANIS. The essay or assay of b 












































Blount. 

TENTER. A stretcher or trier of cloth, used by d 
and clothiers, &c. mentioned in the (repealed) statutes 
Rich. 3. c. 8; 39 Eliz. c. 20. 

TENTHS, decimæ.] The tenth part of the annual 
of every spiritual benefice, according to the valuation 
king’s books; being that yearly portion or tribute which 
ecclesiastical livings formerly paid to the king. ‘They We 
anciently claimed by the pope to be due to him jure divina 
high priest, by the example of the tsh iest among the 
who had tenths from the Levites. But they had been 0 
granted to the king by the pope upon divers occasions, 
times for one year, and sometimes for more, and were i 
nexed perpetually to the crown by the 26 Hen. 8. c. 3; 12 
c. 4. And at last granted, with the first fruits, towards 
augmentation of the maintenance of poor clergymen. 

c. 11. See First Fruits. Collectors of this revenue afe 




















be appointed by the king, by letters-patent, instead of fig 
bishops ; and an office is to be kept for management of # 
same in London or Westminster, &c. 3 Geo. 1. e. 10. 
Tenths likewise signified a tax on the temporalty, 
certain rents reserved and made payable to The king by st 
as held lands formerly belonging to dissolved 
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See 33 Hen. 8, c. 89. The term tenths is sometimes used for 
. See that title. 


TENURE, 


Texura, from the Latin tenere] The manner whereby 
ids or tenements are holden, or the service that the tenant 
Owes to his lord. There can be no tenure without some 
Service, because the service makes the tenure. 1 Inst, 1, 93. 
tenure may be of houses and land or tenements ; but not 
ofa rent, common, &c. 
Under the word tenure is included every holding of an 
eritance ; but the signification of this word, which is a 
Very extensive one, is usually restrained by coupling other 
Words with it; this is sometimes done by words which denote 
duration of the tenant’s estate ; as if a man holds to him- 
Self and his heirs, it is called tenure in fee-simple. At other 
the tenure is coupled with words pointing out the in- 
Strument by which an inheritance is held: thus if the hold- 
ing is by copy of court-roll, it is called tenure by copy of 
Court-roll, At other times this word is coupled with words 
show the principal service by which an inheritance is 
held ; as where a man held by knight-service, it was called 
ure by knight-service. Bac. Abr. 
. Almost all the real property of the kingdom is, by the po- 
liey of our laws, supposed to be granted by, dependent upon, 
and holden of, some superior lord, by and in consideration of 
fertain services to be rendered to the lord by the tenant or 
Possessor of this property. The thing holden is therefore 
a tenement, the possessors thereof tenants, and the 
tanner of their possession a tenure. ‘Thus all the land in the 
Kingdom is supposed to be holden, mediately or immediately, 
at e king, who is styled the lord paramount, or above ‘all 
hose that held immediately under him, in right of his crown 
l dignity, were called his tenants in capite, or in chief; 
lich was the most honourable species of tenure, but at the 
Same time subjected the tenants to greater and more burthen- 
le services than inferior tenures did ; a distinction which 
uns through all the different sorts of tenure. 2 Comm, e. 5. 
The above maxim, and the whole of the doctrine of tenures, 
ing founded on the feudal system, some knowledge of that 
absolutely necessary in order to comprehend the nature of 
th ures as they relate either to the ancient or present state of 
English law. These subjects are admirably and clearly 
ted in chapters IV. V. and VI, of the second book of the 
ientaries. 
auth following abridgment from Sir Martin Wright's Intro- 
tion to the Law of Tenures (frequently referred to by the 
‘ned commentator), with some extracts from the Com- 
Mentaries, is submitted to the reader: having been arranged 
in the following order by the editor of this work, it is inserted 
Rat place (not without some hesitation) principally because 
ferences are made to and from this title in and to very many 
a throughout the dictionary. An acquaintance with this 
tof our law is so intimately connected with all that concerns 
nell Property, that even an imperfect attempt at thus pre- 
ting it, in one arranged and connected view, must be 
Attended with advantage to the student; and will, in a small 
aire at least, obviate the inconvenience arising from the 
Jointed nature of the information conveyed, under the 
Veral heads, scattered through the dictionary in alphabetical 


is 








nathe feudal system, once firmly fixed in this island, has 

Wer been wholly abolished. From this system we derived 
Con laws relative to property ; and to that we must have re- 
what’ in order to account for the origin and utility of many 
Wal might otherwise appear useless or unjust, and to which 
oust continually recur to explain and illustrate what might 
Prinn’i8e seem dictated only by caprice, to trace out their 
terus Ple, their spirit, their purposes, and their effects, By 
jeet aing to this system did a celebrated writer on this sub- 

t (Gilbert) explain what on any other system would have 
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remained inexplicable. He rescued many of our laws from 
the imputation of barbarity and arbitrary imposition; he 
formed an epocha in this study by directing us where to dis- 
cover their origin and principles : but he not only benefited 
the student, he also reflected honour on the nation and its 
laws. After his days many rose up in his spirit, and ani- 
mated by his example, and encouraged by his success, pur- 
sued those pe which he had so arduously and sedulously 
explored, To the student there cannot be presented a more 
advantageous or more pleasing fund of information than their 
labours have produced. See Watkins's Introduction to Gil- 
bert's Law of Tenures, who refers in a note to the productions 
alluded to, which merit the attention of all who would wish 
to be acquainted with the rationale of our law and constitu- 
tion. Besides Wright and Blackstone, on whose works the 
following summary is founded, reference is made to the fol- 
lowing now universally celebrated works :—Stuart’s View of 
Society in Europe, and Historical Dissertation on the Anti- 

nity of the English Constitution; Sullivan's Lectures on 
the Laws of England ; Home (Lord Kaim’s) Historical Law 
‘Tracts, and Essays on British Antiquities; Dalrymple's Essay 
on Feudal Property; Squire’s Essay on the Anglo-Saxon 
Government; Millar's Historical View of the English Go- 
vernment; Yorke’s Law of Forfeiture; to all which the 
works of Mr, Watkins himself now form a valuable addition, 
as the legacy of a deceased member of the profession, always 
to be valued and regretted. 


I. The Law or Doctrine of Fevns, as relates to the 
present purpose. 
1, Definition. 
2. Origin and Progress. 
8. Doctrine of Descents. 
4. Feuds Proper. 
5. Feuds Improper. 
6. Feudal Obligations—Fealty. 
vis Warranty. 
8. —- Aid, (And see TI, 6.) 


Il, The Establishment of Feuds or Fees in England, 
and their Incidents. 
1. First Introduction. 
2. Effect there 

















2 f. 

3. Consequence of Tenure—Wardship. 
4. Marriage, 

5. — Relief. 

6. — Ai 

T. —— Escheats. 

8, — Escuage. 


IIL. The Principles, Qualities, and Rules of Texvne. 
1. Principles. 


2. Knight-Sen 






13. Copyholds. 


*[Under this head of Socage is a short account of the 
abolition of the military tenures in England, Ireland, and 


Scotland. } 


I. 1. Feun, according to Sommer, is a German compound, 
consisting of feh, feo, or feoh, (a salary, stipend, or wages,) 
and hade, head, or hode, (quality, kind, or nature ; feudum, 
Lief, or] fee, or Jand holden in fee, is, therefore, (considered 

+ 2 
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in its primary acceptation,) what was holden in fee hode, b 
contraction, feod, or feud ; i. e. in a stipendiary, condicional 
mercenary way and nature, with the acknowledgment of a 
superior, and a condition of returning him some service for 
it, upon the withdrawing whereof the land was revertible 
unto the lord. Somn. on Gav. 106, 111. Allodial lands were 
such as the proprietor had the absolute property in; the 
term being derived from the Northern odhal, right; so called 
from odh, proprietas, and all, totum; the syllables being tran- 
sposed. See 2 Comm. 44, and n. Others derive this word 
from an and lot, allotment; the mode of dividing what was 
not granted as stipendiary property. Roberts. Char. V. 

Feuds, or Feuda, says Selden, are the same which, in our 
Jaws, we call tenancies, or lands held; Feuda, also, are pos- 
sessions so given and held, that the possessor is bound to do 
service to him from whom they were given, Seld. tit. Hon. 
273. 

This service was originally purely military; and the pos- 
sessor or feudatary’s homage or fealty was, (as it ei ra 
the infancy of feuds, a kind of military engagement, rather 
implied than expressed, to be faithful to his benefactor, and 
also assistant unto him. Spelman therefore calls a feud, 
prædium militare; and Somner says that every inheritance is 
improperly and corruptly called apes or fee, that is not holden 
militice gratid, the ground of all fees. Spelm. Feuds, 6; Id. 
Gloss. inn. Somn. Gav. 49. 

2, Feuds were originally a military policy of the Northern 
conquering nations, devised as the most likely means to se- 
cure their new acquisitions; and were large districts, or 
parcels of land, given or allotted by the conquering general 
to the superior officers of his army ; and by them dealt out, 
in less parcels, to the inferior officers and most deserving 
soldiers. Thus a proper military subordination was naturally 
and rationally enough inferred and established; and an army 
of feudataries were as so many stipendiaries, always on foot, 
ready to muster and engage in defence of their country. So 
that the feudal returns of fealty or mutual fidelity and aid 
seem originally to have been political, or rather natural con- 
sequences, drawn from the apparent necessity these warlike 
people were under of maintaining their ground, with the same 
spirit, and by the same means, they had got it. Wright's 

aw of Tenures, 7—10, 

‘As the princes of Europe were every day more and more 
alarmed by the progress of the Northern standard, many of 
them (and by degrees all) went into this or a like policy, as 
the strongest entrenchment; and, in imitation of it, they, 
reserving the dominium or property of the lands they gave, 
parcelled out some of their own possessions or territories under 
an express fealty ; engaging their beneficiaries or feudataries 
to make them the like returns of fidelity and aid, as followed 
from the nature and design of an original feud. From hence, 
probably, the feudal obligations began to be considered as 
renders or services of render, calculated for the benefit of the 
proprietary; who was, in respect of the dominium remaining 
in him, thenceforth called dominus; and military aid or sér- 
vice (as now called) was understood to be the real or fictitious 
terms or conditions of all propriety or possession in Europe. 
Wright Ten. 10—13. 

A different account, however, of the origin of the feudal 
system is suggested by a more modern writer, and advocated 
by a late editor of the Commentaries, Mr. Justice Coleridge. 
—It is this: That when the Germanic tribes poured down 
upon the empire, the conquerors made partition of the lands 
between themselves and the original possessors : some tribes 
taking larger, some a less portion to themselves. The estates 
of the conquerors were termed allodial; they were inheritable 
and subject to no burden but that of public defence. Besides 
these lands, others also were reserved out of the share of the 
conquered for the monarch; partly to maintain his dignity, 
and partly to supply his mieken, These were the fiscal 
lands, and for the greater part were gradually granted out 
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under the name of benefices; and though the donation 
not be accompanied by any express reservation of mi 
service, yet the beneficiary was undoubtedly more cl 
connected with the crown, and bound to more constant sí 
vice than the allodial proprietor. 

It is suggested that there is no satisfactory proof that the 
benefices were ever resumable at pleasure, ‘but that from th 
beginning they were ordinarily granted for the life of th 
grantee ; that very early they became hereditary, and that 
soon as they did so, they led to the practice of sub-feudation 
which on this supposition is to be deemed the true com 
mencement of the system of feudal tenures. k 

Still at this period the far larger part of the land remait 
allodial ; and the extension of the feudal system is therefe 
to be attributed to the forlorn state in which the allodial 
proprietor found himself, during the period of anarchy an 

rivate warfare which succeeded the death of Charlemag 
5 those times the connexion between the beneficiary and 
vassal was a protection to both; the former abstained 
acts of violence against the latter, and both together prol 
each against the attacks of others; while the isolated allı 
list, to whom the crown in its weakness could afford no sue 
cour, was left a common prey to all. This led to a volunt 
subjection of themselves to feudal laws, upon feudal 
ditions, and to the gradual diminution, though not extinctio 
of allodial estates. 

Hallam alludes to a custom, called commendation, which, 
occasioned by the same state of society, certainly adds som 
credit to this theory. This custom was a kind of person 
feudality; the lord was bound to protect the person and h 
lands who so commended himself, after which he received 

pulated sum of money called’ salvamentum. 
p 






























Tformed homage, but the connexion had c 
nd, was not always burdened with the condition of militat 
service, and seems to have been capable of dissolution at th 
pleasure of the vassal. 
This manner of accounting for the rise of the feudal syste 
may seem not unreasonable or unnatural, principally on 

f the Ger 


G] 


or their superior officers, on feudal conditions; or in fi 
upon any other footing than that of their being the respect! 
proportions of the territory to which their own services had 
given them an independent title. 2ndly. The usual theorýr 
assuming that the foundation of the feudal system was ® 
publie defence, appears rather a refined after-though 
not warranted by the fact. No doubt, even if the first cof 
querors took their land allodially, they were bound by th? 
general principles which were among the very earliest in ¢ 
society, to come forward in defence of the public safety 

the feudal principle is a private one, of mutual defence ff 
private dangers; it was adapted to meet that state of anal 
and private warfare in which individuals did not look to f 






tion. Accordingly it was a part of the law to define u 
what circumstances the vassal was bound upon pain of 108i" 
his fief to follow his lord, even in his wars against the mA 
narch ; and the very circumstances of a limitation ol 

being made, seems to imply a time when he was bound to 
so in all cases. In some districts, in fact, the vassal it 
no service to the king; and in others he was only bow 
follow the lord in his wars to the limits of the lord’s t 
tories. F 
The system, however, which has been adopted by En 








lawyers may be considered, as to them, natural and tues 
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England the system, as a whole, was introduced at once by a 

Public and powerful sovereign, who made or applied it as a 

Great political means of military defence. William received 

fealty, not only of his own vassals who held of him in 
chief, but of their vassals also, and thenceforward the oath of 
alty to a subject, in England, was accompanied with the 

Yeservation to be found in Littleton's Precedent, § 85. Salve 

Joy qui jeo doy a nostre Seigneur le Roy." See Coleridge's 
note on 2 Comm. p.46, and Hallam’s Middle Ages, and 
Robertson's Charles V. [As to the question whether the system 
Whit not have been introduced previous to the time of 
iliam I, see post, II. 1.] 

3. Feuds were originally precarious, and held at the will of 
lord: they next became certain for one year ; and were, 
Some time after, given for life. But though feuds were not 
àt first hereditary, yet the vassals or feudal tenants were 
d nativi, as if born such: and it was unusual, and even 
monghe hard, to reject the heir of the former feudatary, pro- 
Vided he was able to do the services of the feud and the lord 

no just objection against him. But though the lord did 
t remove the heir from the feud, yet it is not likely that he 
Succeeded absolutely as of course, but that he paid a fine, or 

some acknowledgment in the nature of relief for the re- 
al of the feud; and though that reason ceased, yet the 

Jue Was continued afterwards, became hereditary, and is well 
nown at this day (though by several names) in most coun- 

es, Wright, 13—15. See post, Il. 5. 

Lends were afterwards extended, beyond the life of the first 
assal or feudal tenant, to his sons, or some or one of them 
hom the Jord should name. In process of time, grand- 

flildten succeeded to sons, and brothers also succeeded to 
others, if the feud was antiquum aut paternum; but not if it 

Wes ovum, i e. newly purchased or acquired; not having 

jeicended from the father to the brother first dying, At 

feat, not only descendants in the direct line succeeded in 
itum, but collaterals also, without regard to their degree, 

Movided they were descended from and were of the blood of 

first feudatary. Wright, 15—18. and the authorities there 
ed.—See the next division. 

m Pelman says, that these several conditions of feuds had 

several denominations ; while precarious, they were 

Called munera; when for life, beneficia; and were first called 

when they began to be granted in perpetuity, and not 

fore, Spelman on Feuds, 4. 6. 9. Somner says, feudum 
as à word not known until about a. D. 1000, Somner on 

Gav. 102, 

4. Feuds being thus originally in the hands of military 

Hetsons, who were under frequent incapacities to cultivate 
eit own lands, they found it necessary to commit part of 

ox to persons who, having no feudal possessions of their 
Wn, were glad to possess them on any terms. To such 

Petsons small portions were let, reserving such returns of 

Vice, corn, cattle, or money, as might enable the proprie- 
tors to attend to the feudal duties uninterruptedly. By this 
Means the feudal policy was considerably extended; as all 
sons accepting a feud were, under an express or implied 
alty, obliged to answer the stipulated renders, and to pro- 
Hate the peace and welfare of the feudal society. | From 
ine 
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therefore arose the distinctions made by the feudists, of 
Proper and improper, and the many subdivisions of 
Wright, 19—26. 

tar, Per feuds are such, and such only, as are purely mili- 
Y; and, at this time, hereditary ; and such as in all re- 
nee preserve the nature of an original feud, as before ex- 
rng It was the military nature of these feuds that first 
coated women and monks incapable of receiving or suc- 
deding to feuds of this sort ; and that restrained the alienation, 
ong iss or incumbering of the feud by the feudatary, with- 
wi the consent of the lord ; and of the seigniory by the lord, 
Beit the consent of the tenant; the obligations of the su- 
and inferior being mutual and reciprocal. The feudal 
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course of succession, in all proper feuds, belonged to the sons 
only, (exclusive of daughters,) and to them equally; until, by 
a constitution of the Emperor Frederic, honorary feuds be- 
came indivisible ; and, as such, they (and, in imitation of 
them, military feuds in most countriés,) began to descend to 
the eldest son only. Wright, 27—32. 

5. Such feuds are termed improper feuds, as are sold or 
bartered for any immediate or contracted equivalent; or are 
granted free of all service, or in consideration of one or more 
certain services, whether military or not; or upon a cense, or 
rent, in lieu of service; and all such feuds also as, by express 
words in their creation or constitution, are alienable, or al- 
lowed to descend indifferently to males or females. Wright, 
82. Of which sort most feuds are at this day. 

They are distinguished from proper feuds, by such qualities 
only as are varied from or superadded to the feud by express 
provision of the parties; they must appear to be so from 
the words of the investiture; which solemnity is as necessary 
to this as to a proper feud. And the custom of the country 
where the feud lies must be accurately observed. 

6. Few of the feudal obligations are, as such, of force with 
us. First mentioning fealty, those of eviction and aid may 
deserve some notice, as our laws of warranty and aid may be 
supe to depend on them, 

Pearry, the essential feudal bond, is so necessary to the 
very notion of a feud, that it is a downright contradiction to 
suppose the most improper feud to subsist without it. Craig 
de Jure Feud, 45—7, 223; 1 Inst, 129. a; Seld. Tit. Hon. 
273. See Fealty, 

7. The feudal obligation upon Eviction, ut vel feudum 
aliud, ejusdem bonitatis, restituat Dominus, vel estimationem 
præstet, if considered as a penalty upon the lord for refusing 
or neglecting, when required, to protect or defend the feu- 
datary's title to the fee, might be always reasonable; other- 
wise, it rather seems to have prevailed upon the reason of 
contracted and improper feuds, than by the nature of a pure 
original feud. And though none of the ancient feudists make 
any strict distinction, yet they must be understood to speak of 
the times in which they wrote; in which such improper feuds 
chiefly prevailed; nay, when almost all feuds were alienable 
and saleable as matters of merchandise. Wright, 39, 40. 

8. Arp, as understood to import an obligation upon the 
feudal tenant to contribute to the private necessities or occa- 
sions of the lord, was not of direct feudal obligation; the 
original feudal aid seeming to have been purely military, 
binding the feudatary merely to concur with, and to assist his 
superior or lord, in defence of the feud, or feudal society. 
On this ground it can hardly be made out, that the several 
different aids which have been exacted, are to be inferred 
from the reason of feuds; but they {rather seem to depend 
upon the usage or custom of the several countries where they 
are established. Wright, 40— See post, IL. 6. 

















IL. 1, Ir is difficult to determine precisely the time when 
feuds or tenures were first brought into Exezaxp: some have 
thought that they were planted here long before the conquest; 
others that they were introduced by William I. soon after, 
'The authorities on both sides this question are numerous, and 
have been thus ranged: that feuds existed before the con- 
quest is contended by the author of the Mirror; Lord Coke 
(1 Inst. 76, b.); Selden (Tit. Hon. 510.); the judges of Ireland 
in the cases of tenures; Nat. Bacon (Hist. Engl. Gov. 161.); 
Sir W. Temple (Introd. 171.); and Blackstone, though he 
does not admit that they were a part of the national constitu- 
tion, That feuds were first introduced by William the First 
is asserted by Mat. Paris; Bracton (lib. 2. c.16. § 7.)5 
Spelman (on Feuds); Dugdale; Wilkins; Sir R. Cotton ; Lord 
Hale (H. C. L.107. 228.); Craig (de Jure Feud. 29.); Somner 
(Gavelkind, 100.) ; and Wright himself. See Saint-John on 
the Crown Lands. 

One observation may be of service in deciding this ques~ 
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tion ; that William the First about the 20th year of his rei; 
amhari sii getieral eur eey, of: Englands calla Dssecarey 
book, is su ed to have been finished, and not till then, 
em r great men and landholders in the kingdom 
to London and Salisbury, to do their homage, and to swear 
their fealty to him. Hence we may reasonably suppose, Ist. 
That this general homage and fealty was done at this time in 
consequence of something new; or else that engagements so 
important to the maintenance and security of a new establish- 
ment would have been required long before. 2ndly. That as 
this general homage anid fealty was done about the time that 
Domesday book was finished, and not before, it may be sup- 
posed that that survey was taken upon or soon after our an- 
Cestors’ consent to tenures, in order to discover the quani 
of every man’s fee, and to fix his homage. Wright, 52—56. 

On the whole, therefore, it seems, that it may safely be 
assumed, that tenures first became a principal branch of the 
national policy in the time of William I.; for even in the 
Saxon times particular proprietors of large tracts of land, 
which they could not cultivate and manure themselves, might 
let some part of them to their neighbours, under various ac- 
knowledgments or returns of service, not altogether unlike 
some of the feudal tenures; especially as our Saxon ancestors 
may be supposed to have had some notion of such tenures, 
they being a colony or branch of the ancient Goths, who first 
brought the feudal policy into Europe. Wright, 57, n. 

‘The question whether the law of feudal tenures can be said 
to have existed even before the conquest, is very ingeniously 
discussed by a modern writer of eminence, who at last allows 
that perhaps any attempt to decide it ely would end in 
a verbal dispute. In every political ins ion three things 
are to be considered, the principle, the form, and the name. 
The last (he admits) will not be found in any genuine Anglo- 
Saxon record; of the form, or the peculiar circumstances 
and incidents of a regular fief there is some, though not much 
appearance. But they who reflect upon the dependence in 
which free and even noble tenants held their estates of other 
subjects, and upon the privileges of territorial. jurisdiction 
will (the writer thinks) ceive much of the intrinsic character 
(the principle) of the feudal relation, though in a less mature 
and systematic shape than it assumed after the Norman con- 

uest, 
= This question was once famous at least, if not interesting. 
The position asserted by Spelman in his Glossary, that lands 
were not held feudally before the conquest, having been de- 
nied by the Irish judges in the gert case of tenures, Spelman 
was compelled to draw up his Treatise on Feuds, in which it 
is more fully maintained. Several other writers, especially 
Hicks, Maddox, and Sir Martin Wright took the same side. 
But the author now alluded to thinks that names equally re- 
pihi might be thrown into the opposite seale; and that 
the prevailing bias of modern antiquaries is in favour at least 
of the ‘modified affirmation above stated. See Hallam’s State 
of Europe in the Middle Ages, chap. 8. on the Anglo-Saxon 

‘onstitution. 

2. The establishment of tenures in England may be called 
an extraordinary alteration of the national policy ; not only 
because it was such in many of its consequences, but likewise 
because it originally and immediately defeated all suppositi 
or possibility of propriety in any other person than the king; 
insomuch that it became a fundamental necessary maxim, 
principle, or fiction of our English law of tenures, (alluded to 
in the introduction to this title,) that the king is universal 
lord of his whole territories; and that no man doth or can 
possess any part thereof, or lands therein, but as either 
mediately or immediately derived from him. Wright, 58. 
See also 1 Inst. 65, a. 

According to this position, of which the truth is undeni- 
able, all the lands in England, except those in the king’s 
hands, are feudal. This universality of tenures, if not quite 
peculiar to England, certainly does not prevail in several 
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countries on the continent of Europe, where the feudal 
has been established ; and it seems there are some few 
tions of allodial land in the northern part of our own isl 
As to Scotland, Lord Stair expresses himself rather ambig 
ously on the subject; for he says, that there remains little 
allodial land in Scotland ; but, in a few lines after, obser’ 
that the glebes of the clergy: which seem to come nearest 
allodials, are more properly mortified, or, as we should 
them, tmain Fees. Stair. Inst. See 1 Inst. 65, a. in 
As William I., however, notwithstanding the monkish 
lations, and the misapprehensions of some modern writé 
did not claim or possess himself of the lands of England, 
the spoils of conquest; so neither did he tyrannically a” 
arbitrarily subject them to a feudal dependence ; but a8 
feudal law was at that time the prevailing law in Ei 
William, who had always governed by this policy, might 
probably recommend it to our ancestors, as the most obvio 
and ready way to put them upon a foot with their 


same eng: 
upon, the king, as supreme lord of all the lands in 

as were supposed to be due to a supreme lord by the fei 
law. The law meant, is the 52d law of William I. ( 
Wright, 65); the terms of which are absolutely feudal, a 
are apt and proper to establish that policy with all its coni 
sequences : brie requires, “ that all owners of land should 
expressly engage and swear that they would become vassal 
or tenants, and as such be faithful to William as their 10 


ae » their lord's, bags 
give him all possible aid a! 
foreign and domes 
» 58th, 68th, and 69th laws of this king; aMi 
ight’s ingenious observations upon the whole, in 
his book, p. 69, et seg. 
S. Although it is certain that warpsmre could be 


jeit’s 
to perform th 


rson to supply the infant 


fect of services until he came ol 
Wright, 89. 

With respect to the custody or wardship of the bo 
there is no clear feudal reason to be given for it; and 
fore we may suppose that our Norman ancestors might th 
it reasonable, rather in regard to the infant heir, than to % 
lord himself, that the lord, who had the custody of the fel 
should likewise have the care and maintenance of 
fant feudatory ; who would thus be most likely to be 4 
lified for the services of the feud. Fortesc. de Li. Ang. 0." 
Smith de Ang. 264; Comel. Inst. lib. 1. tit, 17. § 94 
Inst. 75,b; Bacon. Hist. Eng. Gov, 148. See 2 Comm & 
p- 67; c. 6. p. 875 and tit. Guardian. y 

As for Margrace, the lords of our English fees mi 

possibly take the hint from Normandy: though, in the se” 
of our law, in which it meant the interest of the guardian 
bestowing a ward in marriage, and was understood to, 
benefici Í perquisite of tenure, no express notices of it ¢ 
be found earlier than the statute of Merton, c. 6, 
Hen. 3.) By the charter of Henry I., a daughter of any 
the king’s tenants was not, even in the life-time of her fa! 
to be married without the king's privity; because other" 
she might marry a public enemy. But the king was to © 
nothing for his consent; nor could he restrain the f 
from marrying her to any that was not such enemy; bu! 
charter says nothing of the marriage of males, nor 


age 
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uve the least colour or countenance to ia private profit 
om the marriage of females. Our English lords, however, 
an extraordinary construction of Magna Charta, took 
"pon them, not only the absolute marriage of female wards, 
but of males too, which at length became one of the great 
dal grievances. See Ll. H. 1. c. 1; Spelman on Feuds, 
3 Glanv, lib. 7. c. 12. p. 55, a; Bract. lib, 2. c. 37. § 6. 
188, a; 2 Comm. c. 5. p. 70. c. 6. p. 88. 
5. Reser; [relevamen, relevatio, relevium ; intimating, 
the inheritance, which, by the death of the former 
int, became jacens, or caducum, was thus relevatus, lifted 
OF raised up again, See Bracton, lib. 2. e. 36; Britton, 

9; Spelm. Relevamen;] was not a service, but a fruit 

feudal tenure. 2 Roll. Abr. 514, D. 3; 3 66; 1 
| 83, a, These were not arbitrarily introduced by W 
L, but brought into England with feuds, according to 
custom of the feudal law and other nations: and al- 
ugh Lord Coke (2 Inst. 7, 8; but see 1 Inst. 176, a,) 
'Pposes reliefs to have been certain at the common law, 
they were probably with us originally uncertain as by 
ne feudal law; and were, no doubt, on this account, ano- 

r of the great grievances of tenure; to remedy which 
l ‘eral Jaws were made, fixing them at certain sums for 
lands held by knight-service, till the expiration of that 
Mire, under the 12 Car. 2. c, 24, See Li, Wm. 1. c. 225 
Hen. 1. c. 14; Magna Charta, c. 2; ante, I. 3, and 
nants Tenures. 

e relief of socage lands was fixed by the 40th law of 
m I, at one year’s rent, and remains the same to this 
Y; although it is not taken notice of in any of the charters 
Henry I., John, or Hen. IH. Glano. lib. 9. c. 4; Fleta, 
Lid c. 17. § 11; Litt. § 126, 127; 2 Inst. 232; and see 
net 93, a. inn; and tit. Relief; and 2 Comm, c. 5. p. 655 

sp. 87. 
p° Aims, (see ante, I. 8.) called by Spelman (Treatise on 

d Tribute, and by our old authors aucilia, were 

benevolences, rendered by a tenant to his superior or 
y's in times of difficulty and distress. Bracton, lib, 2. c, 16. 
23: Fleta, lib. 3. c. 14. § 9. These were not of direct 

Ndal obligation ; but first obtained out of a regard to the 
m and occasions of the lord. ‘The kind and quantum, 
fore, of every aid was originally as various and uncer- 
as the occasion of the lord, and the abilities of the 
nt, But as aids grew frequent, they became, in many 
rites, established renders of duty: thus, in Normandy, 
Toggt tee most usual and frequent aids; Ist, to make the 
ter. eldest son a knight; 2dly, to marry his eldest daugh- 
Guy th, Sdly, to ransom his person; became fixed and 
mlishe, Besides these, there was one of an inferior 

ure, respecting only inferior lords, viz. an aid to enable 
Aa "d to pay his relief, therefore called aid de relief. To 
the ÈC our ancestors were liable: and thus far went into 
fayqorman notions on this subject, nay, they even went 
tidy et 3 for in the time of King John inferior lords took 
ita $ Pay their debts, and in the time of King Henry H. 
haas doubted whether lords might not require aids toward 
nt military expeditions; but at length these inferior aids, 
by {let with the aid de relief, and other illegal aids imposed 

the king himself, were effectually abolished by a charter 
ing John, revived and restored by 25 Edw. 1. c. 5, 6; 
the two first of the usual aids before-mentioned were 
A (by stat. Westm. 1. e. 36. extended by 25 Edw. 8. c. 11. 

Taio required by the king,) as follows, viz. the aid of a 
Wg; fee at 20s, and of socage lands of 201. per annum 
thing and so pro ratd. ‘These statutes do not regulate the 
Quen,’ for ransom of the lord's person; this was less fre- 
the" and by no means capable of certainty ; it being of 
Me ighest consequence, with regard especially to the su- 
ithe lord, that he should at any rate be ransomed as often 
Re Was taken prisoner of war. Wright, 105—115. See 
Omm, €, 5, p, 63, dc. c. 6. p. 86. 
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7. When a fee determines for want of heirs, or propter 
delictum tenentis, the land falling back to the lord is called 
an escheat [escaeta], and is as such reckoned by our English 
lawyers among the fruits or perquisities (though it might 
properly be considered as the absolute determination) of 
tenure, Spelman on Feuds, 37. 

Spelman (ubi supra) divides escheats into regal and feudal; 
(in which he is followed by Coke, 3 Inst. 111; agreeable 
enough to the import of the word escheat from the French 
escheoir, to happen.) But, strictly speaking, such lands as 
are not held immediately of the king, and yet happen to him 
upon the commission of any treason, are not escheats, but 
forfeitures; which were given to the king by the common 
law, and do not depend upon the law of feuds or tenures, 
but upon Saxon laws made long before their introduction, 
and which prevail even now. Lambard. Ll. Alf. c. 4; Ll. 
Canuti, c. 54. See Yorke's Law of Forfeiture; and tit, For- 
feiture, 11. 1. 

Though this forfeiture to the king may seem severe on 
the mesne lord, in defeating his seigniority, yet it seems a 
punishment inflicted on him for his want of caution in the 
choice of his tenant. The law having inflicted a similar 
penalty on the lord, where the tenant is guilty of felony 
See the king, in this latter case, having the Ga a year 
and a day, to the prejudice of the immediate lord, to whom 
the estate in that case escheats. See Magna Charta, c. 22. 
31; 1 Inst. 18. b. in n.; 2 Inst, 36, 37; 3 Inst. 111; St, de 
Prærog. Regis, 17 Edw. 2. e. 16; Staundford, P. C. l. 3. 6. 30. 
And for further matter, 2 Comm, c. 5,6; and tit, Escheat. 

If lands be held of the king, as of an honour come to him 
by a common escheat, as the tenant's dying without heir, 
or committing felony, these lands are part of the honour; 
otherwise, if forfeited for treason, for then they come to the 
king by reason of his person and crown; and if he grants 
them over, &c. the patentee shall hold of the king in chief. 
2 Inst. 64. 

It was found by special verdict, that the prior of Mer- 
ton was seised of a house in Southwark, held of the Arch- 
bishop of Canterbury, as of his borough of Southwark, and 
(anno 30 of his reign) surrendered it to Henry VIIL, who 
granted it and other lands to J. S. and his heirs, to hold of 
him in libero burgagio, by fealty, for all services and demands, 
and not in capite; and afterwards Queen Mary granted the 
manor and borough of Southwark to the mayor and com- 
monalty of London; and the tenant of the messuage died 
without issue; and the question was, whether Queen Elizabeth 
or the patentees of the borough should have the escheat; 
and adjudged for the queen; for the first patentee of the 
messuage held it of the queen in socage in eapite, asof a 
seigniory in gross; and the words in libero burgagio are 
merely void: for the land out of the borough cannot be held 
in libero burgagio; and there shall not be several tenures, 
for one tenure was reserved by the king for all; therefore of 
necessity it shall be a tenure in socage of the king. Cro. 
Eliz. 120. 

By a recent act of parliament the 4 & 5 Wm, 4. e. 23, 
(passed since the first volume of this work, containing the 
titles Æscheat and Forfeiture, was printed off,) the law re- 
lative to the escheat and forfeiture of property real and per- 
sonal, held in trust, has been amended, 

§ 2. enacts, that if a trustee or a mortgagee of land die 
without an heir, the Court of Chancery may appoint a person 
to convey such land, &e. according to the provisions of the 
11 Geo. 4. and 1 Wm. 4. c. 60. 

§ 3. Lands, chattels, or stock, vested in any trustee, shall 
not escheat or be forfeited to the king, or any lord of a manor, 
by reason of the attainder or conviction of such trustee. 

By § 4. the act is to extend to every case of a trustee 
having some beneficial estate or interest in the same subject, 
or some duty as trustee to perform, and also to every ease 






























of a trust by implication of law or construction of equity. 
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But § 5. provides that the act shall not prevent the escheat 
of forfeiture of any beneficial interest in such trustee. 

§ 6. declares that where any trustee of lands, &c. shall 
have died without heirs, or have been convicted of an offence 
whereby the lands, &c. shall have escheated or been for- 
feited, such lands, &c. shall become subject to the control of 
the Court of Chancery, under the provisions of the said act 
of the 11 Geo. 4, and 1 Wm. 4. e. 60. But this clause is not 
to extend to lands, &e. vested in any person by a grant sub- 
sequent to such escheat or forfeiture, or which more than 
twenty years before the passing of the act have been reduced 
into possession by the party entitled, by virtue of such 
escheat or forfeiture. 

8. Escuace is reekoned by Lord Hale among the per- 
quisites of tenure ; and whether so or not, seems one of its 
most obscure and unintelligible branches. 

Escuage, considered as a service, or species of tenure, 
was not, as Littleton intimates, (§ 95, 96,) a direct per- 
sonal service of attendance upon the king in his wars; nor 
was it due upon all military occasions, as knight-service 
was: but it was a pecuniary aid, or contribution, reserved by 
pua lords instead, or in lieu, of personal service; the 

jetter to enable them to bear the extraordinary expense of 
their own attendance and warfare, when the king made war 
on Scotland or Wales, or upon any foreign country, if the 
tenure was so expressed, Bract. l. 2. c. 16; Litt. § 95, 97, 
100, 103, 155, 158; Mad. Hist. Exch. 452; Seld. Notes ad 
Hengham, 113. 

As the lord’s service abroad was thus uncertain, the 
quantum of this aid was seldom ascertained by reservation ; 
but was usually proportioned to the fine received by the 
king from his tenants in capite failing to attend in such ex- 
peditions, Fleta, lib. 3. fol. 198. 

This aid and fine were both of them called escuage à scuto 
quod assumitur ad servitium militare (Bract. ubi supra); in 
respect of the scutum which ought to be borne both by lord 
and tenant in such wars. 

Tn this view escuage was a specific service (of a different 
kind from knight-service), in respect whereof only the te- 
nant, on account of its subserviency to the military policy of 
the nation, was esteemed a knight, or rather as a military 
tenant. Wright, 126, 127. 

Escuage, however, it must be allowed, was anciently, as 
it is at this day, more generally understood to denote a mulet 
or fine for a military tenant's defect of service, as the feodal 
severities began to abate. Mad. Hist. Exc. 488, 454, 457, 
458, 462; 2 Roll. Abr. 509, § 1; Litt. § 102. 

Our kings anciently taking advantage of, or perhaps com- 
plying with, this humour of their tenants, which made their 
actual services precarious, did sometimes, on occasion of war, 
‘without summons, assess a moderate sum upon each knight’s 
fee, as a scutage or escuage, by which they might be en- 
abled to provide stipendiaries. But as escuage of this sort 
was a previous commutation for setvice really imposed at 
the king's will, and not incurred as a fine, it was not long 
submitted to: in the time of King John, it was not only 
insisted upon as an undoubted right of the king’s tenants, 
but the barons urged, and the king, by his charter, declared, 
that no escuage should be imposed or assessed nisi per com- 
mune concilium Regni. See Litt. § 97 ; 1 Inst. 72, a; Magna 
Charta, cap. 37. 

Escuage thus becoming the only penalty for defect of 
service, many lords, by agreement between them and their 
tenants, fixed it a certain sum, to be paid as often as escuage 
should be granted, without regard to the rate assessed by 
parliament. Thus ascertained, it was called escuage certain, 
and because it did in effect discharge the tenant from all mi- 
litary service, the persons who held by such escuage were 
looked upon as socage tenants, and no longer esteemed as 
tenants by knight-service. Litt. §§ 98, 120; 1 Inst. 87, a. 

As to escuage, see also the notes on 1 Jnst. 73, 74. And 
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now escuage is expressly taken away by the 12 Car, 2. c. % 
See post, III. 3.); and had fallen into disuse long befo 

for there is no instance of parliament assessing it since 
reign of Edward II. See further, 2 Comm. c. 5. p. T4, Se 


IIL. 1, Iris so assorure a maxm, principle, or ficti 
of the law of tenures, that all lands are holden either med 
ately or immediately of the king, that even the king him 
self cannot give lands in so absolute and unconditiont 
manner, as to set them free from tenure. And, therefore, 
the king should grant lands without reserving any particull 
service or tenure, or if he should in express words di 
that his patentee should have lands absque aliquo inde red- 
dendo; yet the law or established policy of the kingdo 
would create a tenure; and the patentee should ancient 
(before the 12 Car. 2. c. 24.) have held of him in capite 
knight-service. 1 Inst. 1. 65; 2 Inst. 501; on G 
126; 6 Rep. 6; 9 Rep. 123; Bro. Tenures, 3, 02. 
now, in such case, or, the king release the services to 
tenant, it will not extinguish the tenure; but the tenant sl 
notwithstanding, hold by fealty, which, as was before 
served, (I. 6.) is an incident essential to every tenure; 
therefore cannot be released. 9 Rep. 123; Law of Te 
196; 2 Comm. c. 6. p. 86. 

Lands thus holden are called tenures; which were prin 
cipally divided, according to their services, into tenures 
knight-service and in socage. 4 
ccording to Blackstone, there seem to have subsistel 
among our ancestors four principal species of lay tent! 
to which all others may be reduced: the grand criteria 
which were the natures of the several services, or rende! 
that were due to the lords from their tenants. The sê! 
vices, in respect of their quality, were either free ot b 
services ; in respect of their quantity, and the time of exacti 
them, were either certain or uncertain. Free-services W®! 
such as were not unbecoming the character of a soldier, 
freeman, to perform; as, to serve under his lord in the Wal 
to pay a sum of money, and the like. Base-services W& 
such as were fit only for peasants, or persons of a servin 
rank; as, to plough the lord's land, to make his hedges 
carry out his dung, or other mean employments, The 
tain services, whether free or base, were such as were sti! 
in quantity, and could not be exceeded on any pretences 
to pay a stated annual rent, or to plough such a field 
three days. The uncertain depended upon unknown 
tingencies ; as, to do military service in person, or P% 
assessment in lieu of it, when called upon; or to wind 
horn whenever the Scots invaded the realm; which are 
services. Or to do whatever the lord should commandi 
which is a base or villein service. 2 Comm. c. 5. 

From the various combinations of these 
arisen the four kinds of lay tenure which subsisted in Æ 
Jand till the middle of the 17th century; and three of WI 
subsist to this day. Of these, Bracton (who wrote Ww 
Henry the Third) seems to give the clearest and most © 
pendious account of any author ancient or modern, is 
which the following is the outline or abstract: “ Tenemi 
are of two kinds, frank-tenement, and villenage. And, 4 
frank-tenements, some are held freely in consideration 
homage and knight-service ; others in free-socage Wit) 
service of fealty only.” And again, “Of villenages som? fi 

ure, and others are privileged. He that holds in pa b 
lenage shall do whatsoever is commanded him, and always 
bound to an uncertain service. The other kind of villen 
is called villein-socage; and these villein-socmen do, ¥ 
services, but such as are certain and determined. pi 
Bract. l. 4. tr. 1. c. 28. Of which the sense seems t0.0° 9g 
follows: first, where the service was free, but uncert#lP j 
military service with homage, that tenure was cal 
tenure in chivalry, per servitium militare, or by knig™ py 
vice. Secondly, where the service was not only free 
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certain, as by fealty only, by rent and fealty, &c. that 
tenure was called liberum socagium, or free-socage. These 
Were the only free holdings or tenements; the others were 

lenous or ‘servile. As, thirdly, where the service was 
in its nature, and uncertain as to time and quantity, 
the tenure was purum villenagium absolute or pure villenage. 

tly, where the service was base in its nature, but reduced 
to a certainty; this was still villenage, but distinguished 
from the other by the name of privileged villenage, vil- 
ium privilegiatum; or it might be still called socage, 
{from the certainty of its services), but degraded by their 

ness into the inferior title of villanum socagium, villein- 
Socage, 

2Tuxunns ny Kyiont-service differed very little from 
Proper feuds; but being now abolished by the 12 Car. 2. e. 

4. and turned into free and common socage, inquiry shall be 
Made at some length into that existing tenure, See ante I. 
1; IL. 1, 2; and 2 Comm. c. 5. T. 

3, 4. Tenures in Socace are holdings by any certain con- 
Ventional services that are not military; the word socage, 
Recording to Somner, being derived of the Saxon word soc 
(liberty, privilege, or immunity,) and agium, a legal termi- 
Nation, signifying service or duty. Somn, Gav. 133, 148, 
M1; Lit. § 17; 1 Inst. 86, a; Britt, o. 66. § 4383 Fleta, 
lib.i, c. 8, 

Tt seems, however, more probable and consistent to derive 
Bocage from soca, a plough; or rather, ploughshare, (soc, Fr.) 
the ancient service reserved on this tenure being to plough 

he lord's land; but which is now changed into many other 

inds of service. In this sense the tenure in socage is de- 
Nominated, (like the tenure by knight-service,) simply from 
the name or nature of the service at first reserved. Wright 
141, 4; 1 Inst. 86. (b); Craig de jure Feud. 65; 2 Comm. 
% 6, and the notes there. But see Socage, Socagers. 

By the degenerating of knight-service, or personal mili- 
tary duty, into escuage or pecuniary ssments, all the 
Advantages (either promised or real) of the feodal constitu- 
tion Were destroyed, and nothing but the hardships re- 
 Mained, These may be collected from the foregoing detail, 
Tae ite very justly and feelingly stated in 2 Comm, c. 5, p. 
» 76 
Palliatives were from time to time applied by successive 
ts of parliaments, which assuaged some temporary griev- 
ices, "Till at length the humanity of King James I, con- 
ted, in consideration of a proper equivalent, to abolish 

lem all, though the plan proceeded not to effect; in Ii 
Manner as he had formed a scheme, and began to put it in 
£Xccution, for removing the feodal grievance of heritable 
lürisdictions in Scotlond; which has since been pursued and 
ected by the statute 20 Geo, 2. e. 43. 50. King James's 
lan for exchanging our military tenures seems to have been 
early the same as that which has since been pursued; only 
pa this difference, that, by way of compensation for the 

8 which the Crown and other lords would sustain, an 
Annual fee-farm rent was to have been settled and inseparably 
Inexed to the Crown, and assured to the inferior lords, 
able out of every knight’s fee within their respective 
Tatories —an expedient seemingly much better than the 

editary excise, which was afterwards made the principal 

For at length the military 























































Mivalent for these concessions. 
the TeS with all their heavy appendages, (having, during 
hi Usurpation, been discontinued,) were destroyed at one 
eo" by the 12 Car, 2. e. 24, which enacts, “ That the 
urt of Wards and Liveries, and a dsi liveries, 
mer seisins, and ouster-le-mains, values and forfeitures of 
be tages, by reason of any tenure of the king or others, 
tan telly taken away. And that all fines for alienations, 

ures hy homage, knight’s service, and escuage, and also 
ten ot Marrying the daughter or knighting the son, and all 
tates of the king in capite, be likewise taken away. And 
A l sorts of tenures, held of the king or others, be 
L 1r, 
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turned into free and common socage; save only tenures in 
frankalmoigne, copyholds, and the honorary services of grand 
serjeanty.” A statute which was a greater acquisition to 
the civil property of this kingdom than even Magna Charta 
itself: since that only pruned the luxuriances that had 
grown out of the military tenures, and thereby preserved 
them in vigour; but the statute of King Charles extirpated 
the whole, and demolished both root and branches. 2 Comm, 
c. 5. ad fin. 

The above expression, in the title and body of the act, as 
to tenures in capite, and which was also repeated by the 
speaker of the House of Commons in his address to the 
king on presenting the bill, is an inaccuracy of a very extra- 
ordinary nature, For tenure in capite signifies nothing more 
than that the king is the immediate lord of the land-owner ; 
and the land might have been either of a military or socage 
tenure. See 2 Comm. c, 5. n.; Mad. Bar. Ang. 288; 1 Inst, 
101, n. 5; and see Serjeanty. 

‘The several changes made in the tenure of socage by this 
statute, 12 Car. 2. c. 24. (the benefits of which were fully 
extended to Ireland by the Irish act, 14, 15 Car. 2, c. 19.) are 
the following: viz. First, it takes away the aids pur file 
marier and pur faire fitz chevalier, which were incident to all 
socage tenures. 2. It relieves socage in capite from the bur- 
den of the king’s primer seisin, and of fines of alienation to 
the king, to both of which socage in capite was equally liable 
with tenure by knight-service in capite, though not so to 
wardship. 3. It extends the father’s power of appointing 
guardians to children of both sexes; and thus supplied the 
means of still further preventing guardianship in socage, 
See Guardian. In all other respects the tenure in socage 
seems to be under the same circumstances, and attended with 
the same consequences, as it was before the Restoration, 

Having thus reformed and improved this favourite tenure, 
the statute, in the next place, provides for the extension of it 
throughout the kingdom. This it effectually secures, by 
converting into socage all tenures by knight-service, as men- 
tioned above; and by King orn the Grown the paweHoe 
creating any other tenure than socage in future. 1 Znst. 93, 
(b) in n.; and see Td, 85, (a) inn. 

It appears that there is nothing, however, in the above 
statute which in the least varies the tenure in Frankalmoigne ; 
it being expressly saved in the statute, § 7, See Charitable 
Uses, Hrankalmoigne, Mortmain.—Neither does it appear in 
any way to affect the tenure by burgage. See Burgage 
Tenure:—And it leaves the tenure by villeinage as it was 
before; one of the provisos declaring, that it shall not be 
construed to alter or change any tenure by copy of court- 
roll, or any services incident thereto. § 7. 

A short statement relative to the ancient tenures of lands 
in Scotland, and their abolition, may not be irrelevant in this 
place, The following information is chiefly abstracted and 
digested from Bell's Dictionary of the Law of Scotland, tit, 
Feudal System, Tenures. 

The prevailing tenure by which most of the land of Scot- 
land was held, was ward-holding. It was this tenure which 
in every case of doubt was presumed; and appears to have 
been similar to the English knight-service in capite; for it 
was a military tenure, by which the vassal was bound to 
attend his superior to battle; and the two casualties arising 
from this holding, viz. wardship, and marriage, had in view 
the security of the superior. The consequences of this 
tenure (like those of the tenure of knight-service in Eng- 
land) were greatly oppressive; and it was not till after the 
rebellion of 1745 that this tenure was abolished by the pro- 
vision of the British act, 20 Geo. 2. ¢, 50; by which the 
lands held ward of the Crown, or of the prince, were con- 
verted into blanch holding; and those which were held ward. 
of a subject were converted into feu-holding, at a rate ap- 
pointed by the Court of Session, under authority given by 
the statute. 
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Feu-holding was a tenure known while ward existed, 
which obliged the vassal to return farm-produce to the su- 
perior: on the abolition of Ward-holding the whole country 
became under either feu-holding, composed of the original 
feu-rights, or of those introduced by the act 20 Geo. 2. and 
which now consist of a return of farm-produce or money ; 
or blanch-holding, which has merely the semblance of a 
feudal-holding, by the payment of 1d. Scots, or some other 
elusory duty, 

By these abolitions the effect of the feudal system was 
entirely done away in England, while in Scotlund, from cir- 
cumstances peculiar to the practice there, slight traces of it 
are preserved in their conveyancing; but attended with such 
inconvenience and evils to the land rights of that country, 
as now to require a remedy, and peculiarly to call for the 
attention of those who are desirous of approving and assimi- 
lating the jurisprudence of Scotland with that of England. 
This, according to the writer above quoted, is an object trul 
important to the landed interest of Scotland, and one which 
would touch and harmonize many jarring points of the two 
systems. 

The difference produced in Scotland and England is stated 
to have been in agreat measure owing to the different effects 
produced by a statute common to both countries, the statute 
Quia Emptores, 18 Edw. 1. introduced into Scotland by stat. 
2. ©, 24, of Robert I, the purport of which in both countries 
was to put a stop to subinfeudations, by declaring that a 
vassal might sell kis lands, provided he sold them to be held 
of his superior lord by the tenure and services therefore 
due: the English act produced the full effect intended, the 
iokasar Wh manato Uicadlecbolditg uanedaiely of a 
superior: but in Scotland, a charter of confirmation express- 
ing the consent of the superior is held necessary to complete 
the conveyance; and though the superior is compellable to 

five such consent, yet the time requisite for obtaining it has 
introduced modes and forms dangerous and inconvenient in 
their effect, and wholly unknown in English conveyancing: 
the transmission of land by the law of Scotland still continu- 
ing to be regulated by feudal principles. 

All English fees, or holdings, now fall under the notion of 
Socacn~Tununus; which, though they vary in point of ser- 
vice, succession, &c. as improper feuds, yet retain the nature 
of feuds, as they are holden of a superior by fealty, and 
usually by some other certain service or acknowledgment; 
and as they are subject to relief and escheat. Wright, 144, 5. 
See further on the subject of socage, 27 Hen. 8. o. 20; Bract. 
lib, 2. c. 8. 85, 36; 2 Comm. c. 6. 

The socage tenures are now divided by English lawyers, 
according to their duration, into estates in fee, for life, for 
years, and at will. In the present instance it may be suffi- 
cient to class them under estates in fee, and for life only, 

Estates in fee are either fees-simple or fees-tail. 

5. A Fee-stnene, though it be, according to Littleton 
(§ 1.) Hereditas pura, is not so called because it imports ‘an 
estate purely allodial, or free from all tenure; but in oppo- 
sition to fees-conditional at common law, and fees-tail since 
the statute de donis. It imports a simple inheritance, clear 
of any condition, limitation, or restriction, to any particular 
heirs; and descendible to the heirs general, whether male or 
female, lineal or collateral. In the express language of our 
Jaw “Tenant in fee-simple is he who hath lands or tenements 
to hold to him and his heirs for ever.” Litt. § 1; Inst. 1; 
Fleta. lib. 3. c. 8. 

In conveying, or conferring, these fees, or estates in fee, 
though they are now, contrary to the original purity of 

roper feuds, become vendible, the ancient form of donation 
is still preserved; and a feoflment, whether constituting or 
transferring a fief, or fee, retains even at this day the form of 
agift. It is perfected and notified by the same solemnity of 
livery and seisin on investiture, as a pure feudal donation, 




















| e. 1; commonly called the Statute De donis conditio 





and is still directed and governed by the same rules. 1 Jnst. | 
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9, a; 42,a; Fleta, lib. 3. c. 15. § 4,5; Bracton, lib. 2. c. We 
§ 1. See Conveyance, Deed, Feoffment, Grant, &c. i 
Tenures being thus derived from the feudal law, and pat= 
taking of their origin, fees, or estates in fee, could not, at 
common law, be aliened without the licence of the lordi 
(see ante, I. 4.) This introduced sub-infeudations by the 
tenant to hold of himself; which were so far restrained by 
Magna Charta, c. 32. as to compel the tenant of an inferiot 
lord to keep in his own hands so much of the fee as woul 
be sufficient to answer his services to the lord. The first 
statute that materially varied from this law of feuds, was the 
statute of Quia emptores, 18 Edw, 1. c. 1. which enabled sucli 
tenants to sell all or part of their lands, to hold of their lords. 
by the same services as the feoffor had held. The king's 
tenants were, however, under several disabilities of alienation 
but which were all finally removed by 34 Edw. 3. c. 15; @ 
fines for alienation were paid to the king by his tenanta til 
abolished by the 12 Car. 2. c. 24. already so often alluded tor 
See 1 Comm. c. 5. p. 71} c, 6. p. 89. il 
Tea tenant eoild nor alien, so neither could he subject 
the tenaney or fee to his debts, until the stat. Westm. 
(13 Edw. 1, st. 1.) c. 18, subjected a moiety of lands to execus 
tion; leaving the other to enable the tenant to do the se! 
vices of the tenure. But several other statutes, as 19 Ædm lr 
st. 3, de Mercatoribus ; 27 Edw. 3. c.9; 23 Hen. 8. e. 6. Wel 
afterwards made, by which land j 
manner, to the particular liens created i 
Vide 2 Inst, 394; and tit, Execution, f 
As tenants could not by the feudal or common law aliet 
their tenancies without the licence or consent of the lords 
neither could the lord himself alien his seigniory without t 
consent of his tenant. Hence sprung the doctrine of attor® 
ment, abolished by the 4 Ann, c. 16. § 9. See Attornmenti 
For the feudal restraints on devise, see Wills. y 
The rules which at present operate on the law of descet! 
oy i, AANDE general preference of males tO 
females, as well as those which formerly excluded the imti 
diate ascending line of relations, are all deducible from thes 
feudal foundations of the law; and are very ably explained 
by Sir Martin Wright's treatise, pp. 173—185, See Desoenti 
and further, tit. Fee and Fee-simple. x 
6. A Fen-ram (feudum tallialum), as distinguished from 
a fee-simple, is a fee limited and restrained to some particle 
lar heirs, exclusive of others. It is so denominated from si 











French, tailler, to eut, or cut off, on account of the particu 
restriction by which the heir- general was often, and collai 
or remote heirs were always cut off. Fleta, lib. 3c. 35 Brag 
lib, 2 c. 5. § 3; Brit. e. 845 Litt, § 13, 18; 1 Inst, 18) OF 
Spelm. Gloss. ad v. Feodum; and tit. Tail, d 
A fee thus limited was at common law known by f 
name of a fee conditional; so called from the condition e% 
pressed or implied in the gift or constitution of the fe ia 
in case the donee died without such particular heirs, the 
or fee should revert to the donor. But our ancestors WOTG 
after heir or issue had, suffered at common law to alien si 
fee, and to defeat the donor as well as the heir; on a 
position that the condition was, for this purpose, satisfied 0f 
performed by the donee’s having issue. See 1 Inst. 194! 
Plowd. Comm. 242, 5, b; 247, a. "a 
This practice being manifestly contrary to the intent ‘ae 
the gift, was restrained by stat Westm. 2. (13 Edw. 1. sty 
ve 


(or, shortly, the Statute De donis,) which required that fee 
will and intent of the donor should be observed, and Ge a) 
so given should go to the issue, and for want of issue "fg 
to the donor. So that, though Littleton says (§ 13+) er 
fee-tail is by force of this statute, yet it is not to be un 
stood as creating any new fee, but only severing and £ F 
guishing the limitation from the condition, and restoring ap. 
effect ofeach; i. e. the limitation to the issue, and rhe ee 
sion to the donor: yet as by means of this statute the 


distor 
























TENURE, III. 10. 


tion was raised above the condition, the fee might thence- 
rth be denominated from the limitation, which thus became 
the substance, as it had before been the immediate end, of 
the gift. But this was at length eluded by the legal fictions 
of Fines and Recoveries, See that title, and also Forfeiture : 
and for further matter on this head of estates-tail, and the 
Policy of making them alienable, see Tai? and Fee-tail. 
right, 186, 9. 
7. Estarzs vor Live are either conventional or legal; of 
former sort are such estates as are, in their ereation, ex- 
Pressly given or conferred for life of the tenant only. ‘These 
are of a feudal nature, held by fealty, and liable to conven- 
al services. Of the other ‘sort are, 1. Tenancies in tail 
possibility of issue extinct, 2. Tenancies in dower, 
and by the curtesy. See the several titles, and also Life- 
lates, 
The first of these is distinguished by the particular de- 
Seription merely to suggest the legal disadvantages cast on 
Such estate-tail, when turned to a hopeless inheritance. It 
arises where lands and tenements are given to a man and his 
Wife in special tail, and either of them dies without issue had 
tween them. ‘The survivor is tenant in tail after possi- 
bility, &e, See Litt. § 82; 1 Inst. 28; 11 Rep. 80; and 
Ante, Tail after Possibility, & 
. Down, called by Craig, Triens, and Tertia, and known 
to the feudists by several other names, was probably brought 
into England by the Normans, as a branch of their doctrine 
efs or tenures; for we find no footsteps of dower in 
ds until the time of the Normans: but, on the contrary, 
vision is made by one of the laws of the Saxon king, 
mund, for the support of the wife surviving her husband, 
SU of his goods only. Wright, 191, 192. See Dower. 
. Texa ny Tur Curresy, or per legem terra, though 
*0 called as if they were peculiar to England, were known 
t only in Scotland, but in Ireland, and in Normandy also; 
fh the like custom is to be found amongst the ancient Almain 
8s, and yet it does not seem to have been feudal, nor does 
ts original any where satisfactorily appear. Some English 
Writers (Mirror, Selden, Cowell) ascribe it to Henry I.; but 
‘at, Bacon calls it a law of counter-tenure to that of dower, 
Yet supposes it as ancient as from the time of the Saxons; 
that it was therefore rather restored than introduced by 
enry I. Eng. Gov. 105, 147. But as there are no notices 
Sf this curtesy among the laws of the Saxons, or among those 
Mive of Henry L we may, perhaps, with safety talg on 
Greie's conjecture, that it is dusted iera the alell aw, 
taig de Jure Feud. 812; Wright, 192, 195. 
10. Forrnirunes of estates in fee, though they were very 
may by the feudal and common law, [vide Spelm. in v. Fe 
id, § Ll. H. 1. e. 43; Glan. l. 9. c. 4; Bract. l 2. 
fu, 12.) are reduced, as the law now stands, to forfeitures 
Y attainders of treason and for murder, and by cesser. 
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ie stm, 2, 
21. These statutes provided, that in case a 

ahat should cease to pay his rent for two years, and there 
theuld not, during that time, be sufficient distress on the land, 
lor, and by means thereof, if the 


d might have a cessavi 
did not tender his arrears before judgment, the lord 
upon such cesser recover the land, or fee itself, and bar 
mant for ever. See 2 Inst. 295, 400,460; Booth's Real. 
33, 134; F. N. B, 208, 209; Wright, 196—202; and 
E Cessavit, Rent. 
States for life are also forfeitable by waste, and by all 
1 acts as tend to defeat the reversion, 1 Inst. 251, 252. 
te e-Estates. m 
tap RTE are yet two kinds of estates which, though they 
Under the head of socage, are denominated and usually 
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TENURE, III. 13. 


treated as particular species of tenure, viz. burgage and 
gavelkind. 

11. BURGAGE-TENURE, so called to denote the particular 
service or tenure of houses in ancient cities or boroughs, is 
certainly a species of socage-tenure; the tenements being 
holden by a certain annual rent in money, or by some service 
relating to trade; and not by military or other service that 
had no such relation, The qualities of this tenure vary ac- 
cording to the particular customs of every borough, and that 
without prejudice to the feudal nature ‘of it. See Wright, 
204, 235; Mad. Firma Burgi; Litt. § 162—167; Co. Litt. 
109; Somn. on Gav. 142, 148; Taylor on Gav. 171; 1 Inst. 
109 a; Spelm.; Craig de Jure Feud. 68; Jenk. Cent, 127 ; 
2 Comm. c. 6, p. 82; and ante, Burgage. 

12. The properties of Gavetxinp TENURE are so many, 
and the Baie? of it so different from those of any other 
tenure, that it seems to have been doubted whether it be a 
tenure of feudal nature or not. The gavelkind tenant retains 
strong marks of propriety; as power to alien even at the age 
of fifteen, Somn. Gav. 8, 9; freedom from forfeiture for 
felony; and many other privileges unknown to persons hold- 
ing their lands by any other kind of tenure. 

It is however certain that the tenure is strictly feudal, and, 
like the more usual tenures by knight-service and socage, is 
denominated from the kind or nature of the prevailing ser- 
vice, which was, as the name imports, tributary or censual ; 
the word gavelkind being (according to Somner on Gav. 12, 
35, 87; and see Blount in v.) a compound of the Saxon 
words gavel, gafel, or gable, a tribute, tax, or vent; and 
gecynde, kind, sort, or quality; thus directly importing that 
such lands are censual or rented; although they are also 
subject to other kinds of service, this tenure in fact being, 
like burgage, a kind of socage-tenure, and liable to the same 
feudal burdens and forfeitures. See Wright, 206—212. 

As for the famous partable quality of most of the lands in 
Kent, [not all, see Hale, Hist. C. L. 225; 31 Hen. 8. c. 8; 
but see 1 Mod. 98; 2 Sid. 153; Cro. Car. 465; Lutw. 286, 
754, by which it appears that all lands in Kent shall be pre 
sumed, without pleading, to be gavelkind ; unless they can be 
proved to be disgavelled,] it was not a particular or proper 
effect of gavelkind tenure, But it was rather the ancient 
course of descent retained and continued in that county 
Somn. on Gav. 89, 90. And however particular this course 
of descent (whereby the lands of the father are equally 
divided among all the sons; and of a brother dying without 
issue, among all his brethren, Litt. § 210; Co. Litt. 140.) 
may now appear to us, yet if we consider gavelkind as a species 
of socage-tenure, and that all tenures by socage, or of that 
nature, were anciently in point of succession divisible, and 
that they might, without prejudice to their feudal nature, 
descend equally or otherwise, as best suited the genius and 
usage of every county; it will appear much more extraordi- 
nary that all other counties should depart from this, the more 
ancient and natural course of descent, than that this particular 
county should retain it. Wright, 213. See further, 2 Comm. 
c. 6; and ante, Gavelkind. 

15, Under this head, tenure, something ought to be said of 
copyholds ; though they are not reducible to any of the pre- 
ceding divisions of the subject. 

CorynoLps are the remains of villenage ; which, considered 
as a tenure, was not entirely Saxon, Norman, or feudal, but 
a tenure of a mixed nature, advanced by the Normans upon 
the Saxon bondage, and which gradually superseded it. See 
F. N. B. 12, C.; 1 Inst. 58 a; Bacon's Use of the Lam, 42, 
43; Litt, tit. Villenage; Old Ten. ; Somn, Gav. 65, 66. 

The Normans, according to William Temple, “ finding 
among us a sort of people who were in a condition of down- 
right servitude, used and employed in the most servile works, 
and belonging (they, their children, and effects) to the lord of 
the soil, like the rest of the stock or cattle upon it;” enfran- 
chised all such as fell to their share; by admitting them to 
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TERMS. 


fealty in respect of the little livings they had hitherto been 
allowed to possess, merely as the scanty supports of their 
pase condition; and which they were still suffered to retain 
upon the like service as they had in their former servitude 
been used and employed in. But this possession, as now 
clothed with fealty, and by that means advanced into a kind 
of tenure, differed very much from the ancient servile pos- 
session, and was from henceforth called villenage. See Temp. 
Introd. 59; Mirror, b. 2. c. 28; Bract. lib. 2. c. 8. § 1; Litt. 
§ 206, 207; Leg. W. 1. c. 29, 33; in which last the word 
vilain seems first applied to such tenant. See also tit. Villein; 
and Spelm, Gloss. in v. Servus. 

Our Saxon ancestors having submitted to the feudal law, 
which to them was a law of liberty, perhaps imitated the 
Normans in this particular; but neither did our Saxon or 
Norman ancestors mean to increase or strengthen the posses- 
sion of their villeins; but to leave that altogether as depend- 
ent and precarious as before; save only that, as by their ad- 
mission to fealty, their possession was put, in some measure, 
upon a feudal footing, the lords could not deal with them so 
wantonly as before; (vide ante, I. 4;) and at length the unin- 
terrupted benevolence and good nature of the successive 
lords of many manors having, time out of mind, permitted 
them, or them and their children, to enjoy their possessions 
in a course of succession, or for life only, became customary 
and binding on their successors, and advanced such possession 
into the legal interest or estate we now call copyhold; which 
yet remains subject to the same servile conditions and for- 


feitures as before, they being all of them so many branches of | 
Somn. | 


that continuance or custom which made it what it is. 
Gav. 58; Spelm. Gloss. v. Feudum; Bro. tit. Villenage. 

From this view of the origin and nature of copyholds we 
may possibly collect the ground of the great variety of cus- 
toms that influence and govern those estates in different 
manors; it appearing that they are only customary estates, 
after the ancient will of the first lords, as preserved and 
evidenced by the rolls, or kept on foot by the constant and 
uninterrupted usages of the several manors wherein they lie, 
Litt. § 73, 75, 17; Wright, 220. 

‘As to copyholds, see further, 2 Comm. e. 6. IIT; and titles 
Ancient Demesne, Copyholds, Manors, Villeins, §c. 

From the above compendious view of the principal and 
fundamental points of the doctrine of tenures, both ancient 
and modern, may be observed the mutual connection and 
dependence that all of them have upon each other. And 











upon the whole it appears, that whatever changes and altera- | 
tions these tenures, in progress of time, underwent, from the | 


Saxon era to 12 Cha. 2. all lay-tenures are now in effect 
reduced to two species: free tenure in common socage, and 
base tenure by copy of court roll. There is one other species 
‘of tenure reserved by the statute of Charles II. which is of 
a spiritual nature, and called the tenure in Frankalmoigne. 
See that title. 

TERCE, thirds: the Scotch term for dower. 

TERM, terminus.] Signifies commonly the limitation of 
time or estate; as a lease for term of Tite, or years, &c. 
Bract. lib. 2. Term is also a space of time, wherein the 
superior courts at Westminster sit. See Terms. 

FERMOR, tenens ex termino.) He that holds lands or tene- 
ments for term of years or life. Litt. § 100. See Lease, I. 1. 

TERMS. Those spaces of time, wherein the courts of 
justice are open, for all that complain of wrongs or injuries, 
and seek their rights by course of law or action, in order to 
their redress; and during which the courts in Westminster- 
hall sit and give judgments, &c. But the High Court of 
Parliament, the Chancery, and inferior Courts, do not observe 
the terms; only the Courts of King’s Bench, the Common 
Pleas, and Exchequer, the highest courts at common law. 

Of these terms there are four in every year, viz. Hilary 
Term, which formerly began the 23d of January, and ended 
the 12th of February, (unless on Sundays and then the day 

































TERMS. 


after); Easter Term, that began the Wednesday fortnight 
after Easter Day, and ended the Monday next after Ascension 
Day; Trinity Term, which began the Friday after Trinity 
Sunday, and ended the Wednesday fortnight after; ani 
Michaelmas Term, that began the 6th of November, and 
ended the 28th of November, (unless on Sundays, and them 
the day after.) See post. A 
These terms are supposed by Selden to have been insti- 
tuted by William the Conqueror: but Spelman hath clearly 
and learnedly shown, that they were gradually formed from 
the canonical constitutions of the church; being indeed no 
other than those leisure seasons of the year, which were 
occupied by the great festivals or fasts, or which were 
liable to the general avocations of rural business. Through- 
out all christendom, in very early times, the whole year 
one continual term for hearing and deciding causes, ` For the 
Christian magistrates, to distinguish themselves from the hea 
thens, who were extremely superstitious in the observation of 
their dies fasti et nefasti, went into a contrary extreme, aud 
administered justice upon all days alike; till, at length, 
church interposed and exempted certain holy seasons fi 
being profaned by the tumult of forensic litigations. A 
particularly, the time of Advent and Christmas, which gavé 
rise to the winter vacation; the time of Lent and Eastely 
which created that in the spring; the time of Pentecosh 
which produced the third; and the long vacation betw 
Midsummer and Michaelmas, which was allowed for the hay 


settled, the commencement and duration of our law termi 
were appointed with an eye to those canonical prohibition’? 
and it was ordered by the laws of King Edward the Confess 
(c. 3. De temporibus et diebus pacis,) that from the Advent t 
the octave of the Epiphany, from Septuagesima to the oct#Y” 
of Easter, from the Ascension to the octave of Pentecost 
and from three in the afternoon of all Saturdays till Mond 
morning, the peace of God and of Holy Church shall be 
throughout all the kingdom, And so extravagant was 
wards the regard that was paid to these holy times, that thou 
the author of the Mirror mentions only one vacation ol 
considerable length, containing the months of August at)” 
September; yet Britton is express that in the reign of King 
Edward I. no secular plea could be held, nor any man ŝi 
on the Evangelists, in the times of Advent, Lent, Pente 
harvest, and vintage, the days of the great Litanies, and 
solemn festivals. But he adds, that the bishops did ne 
theless grant dispensations, (of which many are preservi 
v's Faedera,) that assizes and juries might be taken 
some of these holy seasons, And soon afterwards a gen 
dispensation was established by stat. Westm, 1, 3 Ldn 
c. 51, which declares, that, * by the assent of all the pre 
assizes of novel disseisin, mort dancestor, and darrein: presen 
ment, shall be taken in Advent, Septuagesima, and Lenti fa 
that at the special request of the king to the bishops.” r 
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portions of time, that were not included within these a 
hibited seasons, fell naturally into a fourfold division Si ot 


from some festival day that immediately preceded their 
mencement, were denominated the Terms of St. Hilary 
Easter, of the Holy Trinity, and of St. Michaels Wgl 
terms were subsequently regulated and abbreviated by SV, 
acts of parliament : particularly Trinity Term by 32 Heh py 
c. 21, and Michaelmas Term by 16 Car. 1. c. 6. and agai?” 





24 Geo. 2. c. 48. ted 
There were until recently in each of these terms staf 
days called days in bane (dies in banco), that is, UY ce 


appearance in the Court of Common Bench. They 
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erally at the distance of about a week from each other, 
and had reference to some festival of the church. On some 
ne of these days in bane, all original writs must have been 
made returnable; and therefore they were generally called 
returns of that term: whereof every term had more or 
$s, said by the Mirror to have been originally fixed by 
Fig Alfred, but certainly settled as early as the statute of 
51 Hen. 3, st, 2, Easter Term had five retums; and all 
le other terms four. But though many of the return days 
Were fixed upon Sundays, yet the court never sat to receive 
ese returns till the Monday after; and therefore no pro- 
Ceedings could be held, or judgment could be given, or sup- 
Posed to be given, on the Sunday, See Salk. 627; 6 Mod. 
250; 1 Jon. 156, Swan v. Broome; Bro. P. C. 
The first return in every term was, properly speaking, the 
inst day in that term; as for instance the octave of St. Hi- 
or the eighth day inclusive after the feast of that saint, 
Which falling on the isth of January, the octave therefore, 
or first day of Hilary Term, was the 20th of January; and 
ereon (one judge of) the court sat to take essoigns or ex- 
Cuses for such as did not appear according to the summons 
TE the writ; wherefore this was usually called the Essoign 
ay of the Term. But on every return day in the term, 
person summoned had three days of grace beyond the 
'y named in the writ, in which to make his appearance ; 
4nd if he appeared on the fourth day inclusive (quarto die 
ut), it was sufficient, 
he commencement and duration of these terms are now 
Tegulated by the 11 Geo. 4. and 1 Wm. 4. c. 70, which by 
0, enacts that in 1831 and afterwards, Hilary Term shall 
pigin on the 11th and end on the 81st January ; Easter Term 
pisin on the 15th April and end 8th May; ‘Trinity Term 
[ein on the 22d May and end 12th June; and Michaelmas 
£m begin on the 2d and end on the 25th November: pro- 
io if the whole or any number of the days intervening 
tween the Thursday before and the Wednesday next after 
“aster Day shall fall within Easter Term, there shall be no 
Sittings in Bane on any of such intervening days, but the 
tm shall be prolonged for such number of days of business 
shall be equal to the intervening days exclusive of East 
Ay, and the commencement of the ensuing Trinity Term 
{Pall in such case be postponed, and its continuance pro- 
nged for an equal number of days of business. 
y the 1 Wm. 4, st. 2. 3, if any of the days above 
Med for ending the terms fall on a Sunday, the succeeding 
Onday shall be the last day of the term. 
here, however, the fixed day of commencement is a 
st day of term. 1 D. 
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nday, it must be considered the 
BC, da. 






WEY Š 7 of the same act it is enacted, that not more, than 
afour days, exclusive of Sundays, after Hilary 
ichaelmas ‘Terms (nor more than six days exclusive of 
» after Easter Term), to be reckoned consecutively 
ely after such terms, shall he appropriated to sittings 
n London and Middlesex: provided that in 
trial at bar it shall be competent for the judges to ap- 
int such day or days as they shall think fit; and such 
taf in vacation, shall for the purpose of such trials, be 
witha to be a part of the preceding term; and any day not 
Nin the twenty-four days may be appointed for trials at 
'si Prius, with the consent of the parties. 
ater! soin or general return days were also provisionally 
5 ot by the above act, but are now fixed by the 1 Wm. 4. 
t $2. See Essoin Day of the Term. 
in Chmerly all process, whether mesne or final, and whether 
ang c} Mixed, or personal actions, must have been tested 
cou) ate returnable, and many other proceedings in a cause 
d only be transacted, in term time; but by several recent 
tutes and rules of court (particularly by the 1 Wm. 4. c. 7; 
with £ c 99,) the distinction between term and vacation, 
Yespect to the bringing and prosecution of personal 
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actions, has been abolished. See the various alterations 
enumerated in 3 Chitty’s General Practice, c. 3. 

But although all or the greatest part of the technical dis- 
tinctions between term and vacation, essoin days, and general 
return days, or return days certain, are removed as they 
affected most personal actions, yet, with respect to such actions 
as are not within the Uniformity of Process Act, and as regards 
all matters that must be transacted in Bane, the distinction 
between term and vacation still exists. See 3 Donl. P. C.100, 

Terms have been adjourned, and returns of writs and pro- 
cesses confirmed. 1 W. § M. sess, 1. c. 4, 

The issuable terms are Hilary and Trinity Terms only; 
they are so called because in them the issues are joined and 
records made up of causes to be tried at the Lent and Summer 
Assizes, which immediately follow. 2 Lil. Abr. 568. See 
Assizes, §c. 

The day for swearing the lord mayor of London is ay 
pointed for November 9th, unless it be Sunday, and then the 
next day. The Morrow of St, Martin yearly appointed for 
nominating sheriffs in the Exchequer. 

The terms in Scotland are Martinmas, Candlemas, Whit- 
suntide, and Lammas, at which times the Court of Exchequer, 
&c. there is to be kept. 6 Ann. c. 6. 

The terms of our universities for students are different in 
time from the terms of the courts of law. 

Terms or tue Law. Artificial or technical words and 
terms of art, particularly used in and adapted to the pro- 
fession of the law. 2 Hawk. P, C. c, 25. § 87. 

Terms ror Payment or Rent, or Rent Terms, The 
four quarte y feasts upon which rent is usually paid. Car- 
tular. Sti. Edmund. 238. See Lease, Rent. 

Terms Lecar axp Coxvextioxar for payment of rents 
in Scotland. The legal terms are Whitsunday and Martin- 
mas, at the former of which it is presumed that the crop has 
been fully sown, and therefore where the proprietor survives 
that term, one-half of the year’s rent is supposed to be due ; 
at the latter the whole crop is presumed to be reaped, and 
therefore the whole year’s rent is taken as due; and these, 
for the purpose of settling the interest of heirs and exe- 
cutors, are held to be the terms of payment, whatever 
may be the conventional terms for payment of the rent de 

See as to the English law, Apportionment, Rent, §c. 
Ms ror Years, to secure payment of mortgages and 
terms to attend the inheritance. See Morigage, Trust, Use. 

TERRA, In all the surveys in Domesday Register, is 
taken for arable land, and always so distinguished from pratum, 
$c. Kennet's Gloss. 

Terra Arrinmata. 

Terra Bosoans. 
sition anno 8 Car. 1, 

Terra Curra., Land that is tilled or manured, as terra 
inculta is the contrary. Mon. Angl. i. 500. 

Tenna Denis, Weak or barren ground. Ing. 22 R. 2, 

Terra Dominica veL Ixpominicara, The demesne land 
of a manor. Cowell. 

Terra Excunraninas. 
Mon. Angl. i. 4% 

Terra Exrexvenva. A writ directed to the escheator, 
&c. willing him to inquire and find out the true yearly value 
of any land, &c. by the oath of twelve men, and to certify 
the extent into the Chancery, &e. Reg. of Writs, 293, 
Terra Fr Fresh land, or such as hath not been 
lately ploughed ; likewise written terra frisca. Mon. Angl. 
ii, 327. 

Terra Hypara, Land subject to the payment of hydage, 
as the contrary was terra non hydata. Selden, 

Terra Lucrasizis, Land that may be gained from the 
sea, or inclosed out of a waste, to a particular use, Mon. Angl. 
i. par. fol. 406. 

Terra Normaxorum, Such land in England as in the 
beginning of Henry II. had been lately held by some noble 






















Land let to farm. 
Woody lands, according to an inqui- 


Land which may be ploughed. 
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Norman, who, by adhering to the French king or dauphin, 
had forfeited his estate, which by this means became an es- 
cheat to the crown, and restored or otherwise disposed of at 
the king’s pleasure. Paroch. Antiq. 197. 

Terra Nova. Land newly asserted and converted from 
wood ground to arable, terra noviter concessa. 

‘Terra Purura. Land in forests held by the tenure of 
furnishing man’s meat, horse meat, &c. to the keepers therein. 
See Putura, 

Terra Sapvrosa. Gravelly or sandy ground. Jng. 10 E. 3. 
n. 3. 

Terra Trstamentatis. Land held free from feodal ser- 
vices in allodio, or in socage descendible to all the sons, and 
therefore called gavelkind, being devisible by will. Such 
land was thereupon called terra testamentalis, as the thane 
who possessed them was said to be testamento dignus. See 
Spelman of Feuds, c. 5. 

Terra Vestrra. Is used in old charters for land sown 
with corn. Cowell. 

Terra Warnasitis, Tillable land, Cowell, 

Terra Warennata. Land that has the liberty of free 
warren. Rot. Parl. 21 Edw. 1. 

TERRAGE, terragium.] Seems to be an exemption à 

ecariis, viz. boons of ploughing, reaping, &c., and per- 
Pave kons Aas tee oa money paid for digging 
and breaking the earth in fairs and markets. Cowell. 

TERRARIUS. A land-holder, or one who possesses 
many farms of land. Leg. W. 1. 

TERRARIUS CŒNÖBIALIS. An officer in religious 
houses, whose office was to keep a terrier of all their estates, 
and to have the lands belonging to the houses exactly sur- 
veyed and registered; and one part of his office was to en- 
tertain the better sort of convent-tenants when they came to 

their rents, &e, Hist. Dunelm, 

ERRE-TENANT, TERTENANT, terræ tenens.) He 
who hath the actual possession of the land: for example, a 
Jord of a manor has a freeholder, who letteth out his free- 
hold to another, to be possessed and occupied by him, such 
other is called the tertenant. West. Symb. par. 2; Britton, 
€. 29, In the case of a recognizance, statute, or judgment, 
the heir is chargeable as tertenant, and not as heir ; because, 
by the recognizance or judgment, the heir is not bound, but 
the ancestor concedit that the money de terris, §c. levetur. 
3 Rep. 12. Vide Cro. Eliz. 872; Cro. Jac. 506; and titles 
Elegit, Exection, Scire Facias. 

‘RRIER, anciently called terrar; terrarium, catal 
terrarum.) A land roll or survey of lands, either of a single 
person or of a town, containing the quantity of acres, te- 
nants’ names, and such like ; and in the Exchequer there is a 
terrier of all the glebe lands in England, made about 11 Æ. 3, 
See 18 Eliz. e, 17. 

Ecclesiastical terriers, which contain a detail of the tem- 

oral possessions of the church in every parish, are made 
by virtue of an Ecclesiastical Canon (87), wl directs them 
to be kept in the bishop's registry; and it is not unusual to 
deposit a copy in the chest of the parish church. These 
being made under authority, are admissible evidence as a 
species of ecclesiastical memorials or records of the posses- 
sions of the church, and are as strong in their nature as any 
that can be adduced for such purposes. 3 Price, 380. 

Terris, bonis et catallis Fy aes post purgationem. A 
writ for a clerk to recover his lands, goods, and chattels for- 
merly seized, after he had cleared himself of the felony of 
which he was accused, and delivered to his ordinary to be 
purged. Reg. Orig. 68. 

Tennis ct catallis tentis ultra debitum levatum. A judicial 
writ for the restoring of lands or goods to a debtor that is 
distrained above the quantity of the debt. Reg. Judic. 38. 

Terris Liveranpis. A writ that lay for a man convicted by 
attaint, to bring the record and process before the king, and 
take a fine for his imprisonment, and then to deliver him his 
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lands and tenements again, and release him of the strip 
waste. Reg. Orig. 232. 

It was also a writ for the delivery of lands to the heir, 
homage and relief performed, or upon security taken that 
he should perform them. Ibid. 293, 313. A 

TERRITORY or a JUDGE. The district within whie 
he has right of jurisdiction, and of deciding the causes 
proper to im, beyond which his acts as a judge are m 

Justices of Peace. 

TERTIAN. A measure of eighty-four gallons; so called 
because it is a third part of a tun, See (repealed) stats 
2 Hen. 6. c. 11; 1 Rich. 3. c. 13. 

TEST. To bring one to the test is to bring him to # 
trial and examination, &e. For the Test Act, see None 
a ts, Oaths. F 

ESTA DE NEVIL. An ancient document, in two 
lumes, in the custody of the king's remembraneer in the E? 
chequer of England, more properly called Liber Feodo 

pposed to have been compiled by John de Nevil, a justi 
itinerant in the 18th and 24th of King Henry ILL, or a 
others imagine by Ralph de Nevil, an accountant in the BX: 
chequer. But it appears that the volumes were not com] p 
till near the close of the reign of Edward II. or the begi 
of Edward III., and then partly from the inquests taken 
the presentments of jurors of hundreds before the justi 
itinerant, and partly from inquisitions upon writs award 
to the sheriffs for collecting of scutages, aids, &c. ‘The 
entries which are specifically entitled Zesta de Nevil are 6 
dently quotations, and form comparatively a small pa 
the whole; they were probably copied from a roll 
that name, a part of which it still extant in the Chapter-ho 
at Westminster, containing ten counties; this roll appears 
be of the time of Edward I. and agrees verbatim with 
entries in the books at the Exchequer. 

These books contain principally accounts, 1, of fees hol 
either immediately of the king, or of others who held of 
king in capite, and if alienated whether the owners were 
feoffed ab antiquo or de novo, as also fees holden in fran 
almoigne, with the values thereof respectively: 2, of # 
Jeanties holden of the king, distinguishing such as were 
rented or alienated, with the values of the same : 3, of wido' 
and heiresses of tenants in capite whose marriages were 
the gift of the king, with the values of their lands: 
churches in the sift of the king, and in whose hands they 
were: 5, of escheats, as well of the lands of Normans. 
others, in whose hands the same were, and by what servic 
holden: 6, of the amount of the sums paid for scutage 
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TESTAMENT, testamentum.) Is defined by Plowden 
be testatio mentis, a witness of the mind: but Aulus Gell 
lib. 6. c. 12. denies it to be a compound word, and saith, ia 
verbum simplex, as caleeamentum, plaudamentum, Sc. we 
therefore it may be thus better defined : Testamentum est W 
timæ voluntatis justa sententia, de co quod quis post ‘morte 
suam fieri vult, &e. See Wills. 

‘Testament was anciently used (according to Spelman) PT 
seripto chart vel instrumento, quo preediorum rerumoe aliari I 
transactiones perficiuntur, sic dictum quod de ed re vel testime | 
nium ferret vel testium nomina contineret.—Si quis contra ai l 
‘meee authoritatis testamentum aliquod machinari impedis inno 
præsumpsit—Charta Croylandiæ ab Æthelbaldo Rege, ‘a 
Domini 716. Cowell. ett 

Testamentary Causes, A species of causes belonging ii 
the ecclesiastical jurisdiction. ‘They were originally at 

the coui 








zable in the king's courts of common law, viz. h fhe 
courts; and afterwards transferred to the jurisdiction ©’ 
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church by the favour of the crown, as a natural consequence 
of granting to the bishops the administration of intestates’ 
effects. 3 Comm. e. 7. See Courts Ecclesiastical. 

As observed by Lindewode, the ablest canonist of the fif- 
teenth century, testamentary causes belong to the ecclesias- 
tical courts, de consuetudine Anglice, et super consensu regio 

suorum procerum in talibus ab antiguo concesso.” Provincial. 
R3 t. 13. fo, 176. 

Esramexrary Guanpran, See Guardian, I. 4. 
estawentary Junispiction ww Equity. See Chancery. 
A ESTATOR, Lat.] He who makes a will or testament. 
ills. 

TESTATUM-CAPIAS. See Capias. 
. TESTE. Witness. That part of a writ wherein the date 
is contained, which begins with these words, Teste meipso, 
A if it be an original writ; or, Teste the Lord Chief Justice, 

udicial, See Co. Litt, 134; ‘and tit, Original Writs, 

ESTIMONIAL. A certificate formerly given under the 
ofa justice of the peace, testifying the place and time 
When and where a soldier or mariner landed, and the place of 
his dwelling and birth unto which he was to pass, 39 liz. 
& 17, (repealed.) Formerly testimonials were also to be 
Biven by mayors and constables to servants quitting their 
Metvices, &e, 5 Eliz, c. 4, See Servants. 
ESTIMONIALS OF Crerey, are necessary to be made by 
Persons present, that a clergyman inducted to a benefice has 
formed all things according to the Act of Uniformity; to 
evidence that the clerk hath complied with what the law re- 
es on his institution and induction, which in some cases 
shall be put to do. Count. Pars. Comp. 24, 26. See 
Parson, Ordination. 
TESTIMOIGNES, Fr.] Witnesses. So testimoignage, 
imony, Zaw Fr. Dict. 
TESTON, or TESTOON, commonly called tester. A 
of money which among the French did bear the value of 
Ud. but being made of brass lightly gilt with silver, in the 
teign of King ay VIII, it was reduced to 12d. and after- 
Wards to 6d. Lonnds's Ess. on Coins, p. 22. 
, TEXTUS, A text or subject of a discourse, It is men- 
ed by several ancient authors to signify the New Testa- 
Ment, which was written in golden letters, and carefully pre- 
ved in the churches. 
extus Maoxt Artanis, we read of in Domesday and 
fartular, 8, Edmund. g i 
th Exrus Rorrensts. An ancient manuscript containing 
rites, customs, and tenures, &c. of the church of Roches- 
compiled by Ernulphus, who became bishop of that sec, 

115. It also contains some very ancient public instru- 
yes: among which is the charter of liberties granted by 
fatty T, a.p, 1101, See the charters prefixed to the Sta- 
pits. of the Realm, published by the Commissioners of the 

Ublic Records. 

AMES. $ee London, Police, Rivers, Watermen, 
nQHANAGE OF THE KING, thanagium regis.) Sig- 
tutte certain part of the king's land or property, whereof 

e niler or governor thereof was called thane. Cowell. 
HANES, from Sax. thenian, ministrare, a word which 
ns implies a nobleman, sometimes a freeman, a ma- 






























































rate, an officer, a minister. Lambard in verbo Tuawts.] 
those who attended the English-Saxon kings in their 
Sots, and who held their lands immediately of those kings; 
thani "core in Domesday they were promiscuously called 
the t et servientes regis, though not long after the Conquest 
eq" was disused; and instead thereof those men were 
oan barones regis, who, as to their dignity, were inferior to 
Anigh and took place next after bishops, abbots, barons, and 
Wise: There were also thani minores, and those were like- 
Apa filled barons; these were lords of manors, who had 
tenar ticular jurisdiction within their limits, and over their own 
which to this day are called courts- 


batts in their courts, 





















$ but the word signifies sometimes a nobleman, some- 
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times a freeman, sometimes a magistrate, but more properly 
an officer or minister of the king.—Edward King grete mine 
bisceops, and mine corles, and all mine thegnes, on that shiren 
wher mine prestes in Paulus minister habband land. Charta 
Edw. Conf. Pat. 18 Hen. 6. m. 9. per Inspect. Lambard, in 
his Exposition of Saxon Words, verb. Thanus, and Skene, De 
Ferbor. Signif. say, that it is a name of dignity, equal with the 
son of an earl. 

This appellation was in use among us after the Norman 
Conquest, as appears by Domesday, and by a certain writ of 
William the Thee Wittrermus Rex salutat Hermannum 
episcopum, et Stewinum, et Britwi, et omnes Thanos meos in 

rsestrensi pago amicabiliter. MSS. de Abbatsbury. Cam- 
den says, they were ennobled only by the office which they 
administered. Thanus Regis is taken for a baron in 1 Inst. 
fol. 5.1. And in Domesday, tenens, qui est caput manerii, 
See Mills de Nobilitate, fol. 132. 

A thane, at first, (in like manner as an earl,) was not pro- 

erly a title of dignity, but of service; but, according to the 
degrees of service, some of greater estimation, some of less. 
So those that served the king in places of eminence, either in 
court or commonwealth, were called thani majores and thani 
regis; those that served under them, as they did under the 
king, were called thani minores, or the lesser thanes, Cowell. 
See Spelman of Feuds, cap. 7 ; also 1 Eilis's Domesday, 45. 

Tirane-Lanps. Such lands as were granted by charter of 
the Saxon kings to their thanes; which were held with all 
immunities, except the threefold necessity of expeditions, 
repairs of castles, and mending of bridges. hance signified 
also land under the government of a thane. Skene, 
Bockland, Reveland, Tenures. 

THASCIA, A certain some of money or tribute imposed 
by the Romans on the Britons and their lands. Leg. eal LA 
c. 78, 

THEATRES, See Play-houses. 

THEFT, furtum] An unlawful felonious taking away 
of'another man's moveable and personal goods, against the 
will of the owner. See Larceny, Robbery. 

‘Tuurr-nore, from the Sax. theof, i, e. fur, and bote, com= 
pensatio, The receiving a man’s goods again from a thief, 
after stolen, or other amends not to prosecute the felon, and 
to the intent the thief may escape; which is an offence 
punishable with fine and imprisonment, &e. Æ. P. C. 130. 

In Scotland, by the act 1436, c. 137, sheriffs, justices, and 
barons, guilty of this crime, were to lose life and goods ; and 
by the act 1515, c. 2, private persons found guilty were to be 
punished in the same manner as the thief. 

See further, Compounding of Felony, Misprision, Rewards. 

THELONIUM, or Breve vssenpt Quieri pe THELONIO. 
A writ that formerly lay for the citizens of any city, or bur- 
gesses of any town, that had a charter or prescription to free 
them from toll, against the officers of any town or market who 
would constrain them to pay toll of theirmerchandize, contrary 
to their said grant or prescription. F. N. B. fol. 226, 

Abolished by the 3 & 4 Wm.4, ¢.27. § 36. See further, Toll. 

THELONMANNUS. The toll-man or officer who re- 
ceives toll, Cartular, Abbat. Glaston. MS. 446. 

THELONIO RATIONAMLUHABENDO ; PRO DOMINIS HABEN- 
mmus Domrxica Reots ap rinmaw. A writ that formerly 
lay for him that badany part of the King's demesne in fee 
farm, to recover reasonable toll of the king’s tenants there, 
if his demesne had been accustomed to be tolled. Reg. 
Orig. 87, 

THEM, or THEME. The right of having all the gene- 
ration of villains, with their suits and cattle, Termes de la 
Ley. See Team. 

THEMMAGIUM. A duty or acknowledgment paid by 
inferior tenants in respect of theme or team, Cowell. 

THEODEN. In the degrees or distinctions of persons 
among the Saxons the earl or prime lord was called thane, 
and the king's thane; and the husbandman or inferior tenant 
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was called theodan or under thane. See Spelm.; and ante, 
tit. Thane. 

THEOWES. The slaves, captives, or bondmen, among 
our Saxons were called theowes and esnes, who were 
not counted members of the commonwealth, but parcels 
of their master’s goods and substance. Spelman of Feuds, 


cap. 5. 

THESAURUS. Was sometimes taken in old charters 
for thesaurarium, the treasury ; and hence the Domesday re- 
Sister, preserved in the treasury or exchequer, when kept at 

‘inchester, hath been often called Liber Thesauri Chart. 
Queen Maud, wife of King Henry I. 

THETHINGA. A word signifying a tithing, Tithing- 
mannus, a tithingman. Sax. 

THEW, or THEOWE. See Theowes. 

THIEF-TAKER. See poet Rewards. 

THIGSTERS. A sort of gentle beggars. Old Scotch Dict. 

THINGUS. The same with thanus, a nobleman, knight, 
or freeman, ». Jurisd. 197. 

THIRDBOROW, Is used for a constable by Lambard 
in his Duty of Constables, p. 6; and in the 28 Hen. 8. c. 10. 
See Constable, 

THIRDINGS, i.e. the third part of the corn growin; 
on the ground, due to the lord for a heriot on the deat 
of his tenant, within the manor of Turfat in Com. Hereford. 
Blount, Ten. 

THIRD-NIGHT-AWN-HINDE, trium noctium basi pid 
By the laws of St. Edward the Confessor, if any man lay a 
third night in an inn, he was called a third-night-awn-hinde, 
for whom his host was answerable if he committed an offence. 
The first night, forman-night, or uncuth (Sax. unkown), he 
was reckoned a stranger; the second night, twa-night, a 
mest; and the third night, an agen-hinde, or awn-hinde, a 
lomesti Bract. lib. 3. 

Turp-renny. See Denarius Tortius Comitatús, 
THIRLAGE. A servitude or tenure in Scotland b; 
which the possessor of certain lands is bound to carry all his 
grain growing on certain lands to a certain mill to be ground, 
for which he is bound to pay a proportion of the flour or 


meal, varying in different places from a 30th part to a 12th 


part, which is termed multure. Besides this, which is due to 
the miller or proprietor of the mill, there are smaller perqui- 
sites due to the servants termed sequels, called knaveship, 
bannock, lock, or gowpen, uncertain in their amount, and 
ascertained only by the practice of the mill. Besides these 
there are services due to the mill, such as carrying home 
mill-stones, and repairing the mill-house, mill-dam, &. This 
service was found to be hurtful to agriculture, not only by 
its weight, but by the circumstance of its continuing to in- 
crease with the additional produce of the farm. By the 
39 Geo. 3. c. 55, therefore, provisions were enacted for com- 
muting this servitude for an annual payment in Frain, to be 
ascertained by the verdict of a jury after proof before the 
court of session’ of the nature and extent of the servitude 
in each particular instance, This act has been found ad- 
vantageous, not only by ascert ing and commuting the 
amount of thirlage in cases where it heretofore existed, but 
also in preventing the institution of such a tenure or service 
in future cases. 

THISTLE-TAKE. It was a custom within the manor 
of Halton, in the county palatine of Chester, that if, in 
driving beasts over the common, the driver permits them to 
graze or take but a thistle, he shall pay a halfpenny a beast 
to the lord of the fee. And at Fiskerton, in Nottingham- 
shire, by ancient custom, if a native or a cottager killed 
a swine above a year old, he paid to the lord a penny, which 

urchase of leave to kill a hog was also called thistle-take. 
eg. Priorat. de Thurgarton. Cowell. 

THOKES. Fish with broken bellies, which by the (re- 
pealed) statute 22 Edw. 4. c. 2, were not to be mixed or 
packed with tale-fish. 

THORP, THREP, TROP. Either in the beginning or 
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end of names of places, signifies a street or village, as 
trope; from the Sax. thorp, villa, vicus. 

THRAVE OF CORN, trava bladi, from the Sax, threats 
a bundle, or the British drefa, twenty-four.] In most part 
of England consists of twenty-four sheaves, or four shocks 
six sheaves to every shock; 2 Hen. 6. c. 2; yet in 8 
counties they reckon but twelve sheaves to the th 
King Athelstan, anno 923, gave by his charter to St, John 0 
Beverley’s Church four thraves of corn from every plough 
land in the East Riding of Yorkshire. Cowell. 


THREATS AND THREATENING LETTERS. 


Threats and menaces of bodily hurt, through fear of 
man’s business is interrupted, are a species of injury to indi 
viduals. A menace alone, without a consequent incon! 
nience, makes not the injury; but, to complete the $ 
there must be both of aan together. The remedy for thii 
is in pecuniary damages, to be recovered by action of 

ass vi et armis, this being an inchoate though not an ab 
lute violence. 3 Comm. c. 8. p. 120. And in certain cas 
by indictment; see 4 Comm. 126, and 6 East, 126, 140, 
v. Southerton, from which it may be inferred that an indict 
ment will lie at common law for extorting money by acti 
duress, or by such threats as common firmness is not capa? 
of resisting. ‘The threats must in every case be specified 
the indictment. 

A request intimating a threat to publish a libel, cha 
a party with murder if the request was not complied wit 
Tiled do "be al reat RONAN Cesna D AOR 23.§ 

The sending of letters threatening death or the burning ¢ 
the party's house, &c. was formerly high treason by 
8 Hen. 5. c. 6; 4 Comm. 144. And under the 9 Geo. 1. + 
and 27 Geo. 2. c. 15, the offence was for a long period 

unishable as a capital felony. But by the 4 Geo. 4. 008 

3. so much of the above acts as related to this offence 
repealed, and it was enacted, that if any person shall kno 
ingly and wilfully send or deliver any letter or writing 
or without any name or signature subscribed, or with 
tious name, &c, threatening to kill or murder any of his M 
jesty’s subjects, or to burn or destroy his or their hot 
outhouses, barns, stacks of corn or grain, hay or straw) 4 
shall procure or abet the commission of the said offences 
shall forcibly rescue any person being in lawful custody # 
such offence, he is guilty of felony, punishable with ti 
portation for life or years, or with imprisonment, with 
without hard labour, not exceeding seven years, 

By the 7 & 8 Geo. 4. c. 29. § 8. if any person shall kn? 
ingly send or deliver any letter or writing, demanding of 
person, with menaces, and without any reasonable of 
bable cause, any money, chattel, or valuable security; % 
any person shall accuse, or threaten to accuse, or shall knot 
ingly send or deliver any letter or writing accusing or th 
ening to accuse any person of any crime punishable by 
with death, transportation, or pillory, or of any assault WI 
intent to commit a rape, or of any attempt or endeavour | 
commit any rape, or of any infamous crime as thereinaf 
defined, with a view or intent to extort or gain from sh 

rson any chattel, money, or valuable security, the offen 
is declared guilty of felony punishable with transportat 
for life, or not less than seven years, or with imprisonm 
not exceeding four years, with or without whipping, in a% 
tion to the imprisonment. n 

For the two other clauses of the above act, see Znfat 
Crime. aa 

The contents of the letter must be set out in the in 
ment. Lloyd's case, East, P. C. c. 23. § 5. a 

A letter charging one with taking away the life o 
friend of the writer, who was come to revenge him, 
evidence of a threat to murder. Gridwood’s case, East 
c. 23. § 2, 4. 

THRENGES. Quia vero non erant adhuc tempore 1 
Willielmi milites in Anglia, sed Threnges, praeciptt Te* 
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Spelm, See Drenches, Sharnburn, 
MACHINES. By the 2 & 3 Wm. 4. c. 72. 
‘Me, Provisions of the 7 & 8 Geo. 4. c. $1. giving damages 
inst the hundred in case of the destruction of the pro- 
Perty therein mentioned by rioters, was extended to threshing 
Machines, See Hundred. 

THRIMSA, Sax. thrim, three.] An old piece of money 
{ithtee shillings, according to Lambard, or the third part of 
iip ling being a German coin passing for 4d. Seld. Tit. 

h 604 
MEHRITHING, thrithingum.} A division, consisting of 
tee or four hundreds, Stat. Merton, 2 Inst. 99. See 














he sherif, 

a IDESMEN. Are certain officers of the custom-house, 
‘pointed to watch or attend upon ships till the customs are 
thine and they are so called because they go aboard the 
{NPS at their arrival in the mouth of the Thames, and come 
‘vith the tide. 


, Sax. teag.) A close or inclosure, mentioned in 
mamat charters; which word is still used in Kent in the 

le sense, Chart, Eccl. Can 

MELA, Sax] An accusation, Ll. Canuti. 
bei ILLAGE, agricultura.) Is of great account in law, as 

tf Very profitable to the commonwealth; and therefore 
ble Jand hath the preference before meadows, pastures, 
to ill other ground histsavert  Abilsb cat ehl a OUTER 
toti serve it, that a bond or condition to restrain tillage, or 
angie’ of lands, &c. is void. 11 Rep. ‘There are divers 
‘to tent statutes for encouragement of tillage and husbandry 
Trcome in a great measure, if not altogether, obsolete. 
IMBER. Wood fitted for building, or other such like 
Ria a legal sense it extends to oak, ash, and elm, & 


Ta, Abr, 649. 
wing Sees of land may not take timber-trees felled by the 
D; for thercby-their special property ceases. 1 Keb. 691. 
tree, Variety of statutes relative to the wilful destruction of 
opa end woods were repealed by the 7 & 8 Geo. 4. c. 27, and 
pects, See Malicious Injuries, 7. 
te Scotch act, 1698, c. 15. all tenants and cottagers are 
ited to preserve and secure all growing wood on the 
Up 124 they possess, so that none shall be cut, broke, pulled 
Y the roots, or barked, on penalties of 10/, and 207. 
Tu) which may be inflicted by the landlord. 
Inge, for life or in tail are entitled to the 
“ty of the value of such timber trees as they plant; lessees 
thems’ renewable for ever are entitled to trees planted by 
are Ui And tenants for life under settlement, &e, or for years, 
tin chtitled to osiers planted by them, and to botes out of 
rt trees, and to the trees planted, if duly registered, &c. 
egg ch acts, 9 Geo. 2.¢. 7; 5 Geo. 8. c. 17; 17, 18 Geo. 3, 
Troh 24 Geo. 3.c. 39. See Tithes, Waste. 
Present vor tir Navy. See act for the increase and 
a 


Vor, ‘tion of timber within the forest of Dean, 20 Car. 2. 
Th 























reland, tena 
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c. 3. And see 1 & 2 Wm. 4.c.12. Two thousand acres of 
land in the New Forest to be inclosed for preserving timber 
for the oar royal, 9 & 10 Wm. 3. e. 86. See Forests. 

TIMBERLODE, A service by which tenants were to 
carry timber felled from the woods to the lord's house. 
Thorn’s Chron, 

TIME and Place, are to be set forth with certainty in a 
declaration; but time may be only a circumstance when a 
thing was done, and not to be made part of the issue, &e. 
5 Mod. 286. See Pleading. 

It has been held that an impossible time is no time ; and 
where a day or time is appointed for the payment of money, 
and there is no such, the money may be due presently. Hob. 
189; 5 Rep. 22. 

If no certain time is implied by law for the doing of any 
thing, and there is no time agreed upon by the parties, then 
the law doth allow a convenient time to the party for the 
doing thereof, i. e. as much as shall be adjudged reasonable, 
without prejudice to the doer of it. 2 Lil. Abr. 572. In 
some cases one hath time during his life for the performance 
of a thing agreed, if he be not hastened to do it by request 
of the party for whom it is to be done; but if in such case 
he be hastened by request, he is obliged to do it in convenient 
time, after such request made. Hil. 22 Car. 1. B. R. 

Although it is an ancient maxim of the law, that there is 
no fraction of a day; Co. Litt. 185; 4 T. R. 660; 11 Last, 
496; yet that doctrine is not allowed to prevail when, by so 
doing, justice would be defeated, ‘Thus if a tender be 
made at any time before a writ issues, although on the same 
day, it may be pleaded, Chitty on Pl. 5th ed. 1222; and if a 
sheriff actually seize the goods of a trader under a fieri facias, 
at any period of the same day, but before an act of bank. 
ruptcy has been committed, the levy will be deemed complete 
and valid. 8 Ves. 80; 4 Camp. 197; 2 B. $ A. 586. 

See 20 Vin. Abr. ; and title Year, and other apposite titles. 

‘Tis, comruration or. In the computation of any given 
period of time in legal proceedings, the general rule is, that 
one day is to be reckoned inclusive and the other exclusive. 
Thus in cases of murder, where the law says, that no man 
shall be adjudged to kill another unless the death happens 
within a year and a day after the mortal stroke orswound is 
given, the day on which the hurt was done is to be reckoned 
the first. 1 Hawk. c. 81. § 9, So, where any stated time is 
limited in a penal statute for the prosecution of an offender, 
the day on which the act is done is to be included in the 
reckoning. As where a statute provides, that all prosecutions 
for offences “ shall be commenced within one month after the 
offence committed,” the month begins with the day on which 
the offence was committed. Doug. 461; 3 T. R. 623; 3 
East, 407; 2 Camp. 296. 

Formerly, where the time was limited from the day of 
doing the act in question that day used to be excluded from 
the reckoning. But since the case of Pugh v. Duke of Leeds, 
Comp. 714. in which all the previous authorities were dis- 
cussed by Lord Mansfield in a most luminous and elaborate 
judgment, these formal distinctions have been done away; 
which his lordship justly observes, were not much to the 
honour of the learned in Westminster Hall, thus to embarrass 
a point which a plain man of common understanding would 
have no difficulty in construing. The rule of good sense 
therefore is now established, that the word “ from” may, in 
its vulgar use, and even in strict propriety of language, mean 
either inclusive or exclusive, according to the construction of 
a statute or the true intent and meaning of parties, in which 
ever case that term is used. 

If the time be expressed in a statute by the year, or any 
aliquot part of one, as a half or a quarter of'a year; the 
computation is by calendar months, of twelve to the year. 
See further Month. 

The natural day, says Lord Coke, is divided in lucem light, 
which is dies solaris, and in tenebras, which is night; 3 Inst, 
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TITHES. 


63.; therefore the day is commonly accounted to begin at 
sunrise, and to end at sunset. But in cases of burglary, 
in mercy to the offender, it is not considered to be night, if 
there be daylight or crepusculum enough begun or left to 
discern a man’s face withal. See Burglary. 

By a rule of H. T. 2 Wm. 4. ‘in all cases in which any par- 
ticular number of days, not expressed to be clear days, is 
prescribed by the rules or practice of the courts, the same 
shall be reckoned, exclusively of the first and inclusively 
of the last day, unless the last day shall happen to fall on a 
Sunday, Christmas-day, Good-Friday, or a day appointed for 
a public fast or thanksgiving, in which case the time shall be 
reckoned exclusively of that day also.” 

TIN. See Stannaries, Staple. 

TINCKINGS, are signals given to forewarn people of the 
approach of the enemy. Scotch Dict. 

INEL LE ROY, Fr.) The king’s hall wherein his 
servants used to dine and sup. 13 Rich, 2. st. 1. c. 3. 

TINEMAN, or TIENMAN. A petty officer in the forest, 
who had the nocturnal care of vert and venison, and other 
servile employments. Constitut. Forestce Canuti Regis, cap. 4. 

TINET, tenettum.] Brushwood and thorns, to make and 
repair hedges. In Herefordshire to tine a gap in a hedge, is 
to fill it up with thorns, that cattle may not pass through it, 
Chart, 21 Hen. 6, 

TINEWALD. The ancient parliament or annual conven- 
tion of the people of the Isle of Man, of which this account 
is given: The governor and officers of that island do usually 
call the twenty-four Keys, being the chief commons thereof, 
especially once every year, viz. upon Midsummer-day at St. 
John’s Chapel, to the court kept there, called the Tinewald 
Court; where, upon a hill near the said chapel, all the in- 
habitants of the island stand round about, and in the plain 
adjoining, and hear the laws and ordinances agreed upon in 
the chapel of St. John, which are published and declared 
unto them; and at this solemnity the lord of the island sits 
in a chair of state with a royal canopy over his head, and a 
sword held before him, attended by the several degrees of 
the people, who sit on each side of him, &c. King’s Descript. 
Isle of Man. See Max, llef: 

TINKERMEN. Those fishermen who destroyed the 
young fry on the river Thames, by nets and unlawful engines, 
till suppressed by the mayor and citizens of London. Of 
which see Stow’s Survey of London, p. 18. 

TIN-MINES. See Stannaries. 

TINPENNY. A tribute so called, usually paid for the 
liberty of digging in tin-mines. But some writers say it is a 
customary payment to the tithingman from the several fri- 
burghs, contracted from Teding-penny, which see. 

TINSEL of the Feu. The loss of the estate held by feu 
duty in Scotland from allowing two years feu duty to remain 
unpaid. Scotch Law Dict. To tyne in Scotch is to lose. 

IPSTAFFS, Officers appointed by the marshal of the 
King’s Bench, to attend upon Da be, with a kind of rod 
or staff tipt with silver, who take into their custody all 
prisoners, either committed, or turned over by the judges at 
their chambers, &e. See Baston; and stat. 1 Rich. 2. 
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Decimx, from the Sax. Teotha, i. e. tenth.) In some of 
our law-books are briefly defined to be an ecclesiastical in- 
heritance, or property in the church, collateral to the estate 
of the lands thereof: but in others they are more fully de- 
fined to be a certain part of the fruit, or lawful increase of 
the earth, beasts and men’s labour, which in most places, and 
of most things, is the tenth part, which by the law hath been 
given to the ministers of the Gospel, in recompense of their 
attending their office. 11 Rep. 13; Dyer, 84. 

Tithes are classed by Blackstone, as a species of incorpo- 
real hereditaments; and defined to be a tenth part of the 
increase, yearly arising and renewing from the profits of lands, 

















TITHES. 


the stock upon Jands, and the personal industry of 
habitants: the first species being usually called predial; # 
of corn, grass, hops, and wood: the second mixed; 
wool, milk, pigs, &c. consisting of natural products, 
nurtured and preserved in part by the care of man; and 
these two sorts the tenth must be paid in gross: the thir 

rsonal; as of manual occupations, trades, fisheries, and 
ike, and of these only the tenth part of the clear gains 
profits is due. 2 Comm. c. 3. 

Tithes, with regard to value, are divided into great 
small. Great tithes are chiefly corn, hay, and wood: 
tithes are the predial tithes of other kinds, together 
mixed and personal tithes. Burn's Justice, tit. Tithes. 

The general rule of the common law merely declares 
corn, grain, hay, and wood are great tithes, and that all 
Brett tithes, conpther. with all mifeediqudlicareciae 
whatsoever, are to be accounted small tithes. 2 Inst. 
Degge, part. 2. ch. 1; Godolph, ch. 32. § $2; 2 E. 
67, 172. The books, it is true, furnish a great numb 
of ju decisions upon this head, and these have rend 
it easy in almost every case to ascertain whether a parti 
thing is a great or a small tithe; but it does not appear 


the line of distinction has ever been settled upon any 
and intelligible principles. 1 Eagle on Tithes, 42. 
Great tithes generally belong to the rector; and 


tithes to the vicar. Cro. Car. 20. 

And for that reason great tithes are sometimes 
parsonage tithes ; small tithes, vicarage tithes; as b 
general, payable the one to the parson, the other to the vi 

Some things may be great or small tithes, in regard of 
pe as hops in gardens are small tithes, and in fields ™ 

es; and it is said the quantity will turn a s 
ithe into a great one, if the parish is generally sown wit 
1 Roll. Abr. 643; 1 Cro. 578; Wood's Inst. 162. a 

In Scotland personal tithes have never been acknowled 
and the system of predial tithes is so regulated, that 
prietor of land, the heritor, can purchase his tithes in 
cases at nine, and in others at six years’ purchase, except 

ithes as belong to the crown or to colleges or si 
Where the tithes exist, they are not in the hands of Ë 
clergy, who are all stipendiaries, and paid according t0, 
stipend modified or regulated by the commission of 
whose powers in this respect are defined and re 

48 Geo, 3. c. 138. The oppusset therefore which in cet 
instances may result from the system of tithes in Eng 
(to which that of Ireland is in many instances similar,) 

i while the liberal views of the ¢ 
sion and the legislature unite in supporting the clergy 
proper rank in society. See Edinburgh Review, 
1823. 

For detailed reports of the several cases on tl 
and for a comprehensive view of the law resulting 
pea eE ae Eagle § Young's Collection, 
on Tithes. See also Bacon's and Viner's Abridgments- 


I. Of the Origin of Tithes; and to whom they © 
payable. 
IL. Of what things Tithes are in general due; 
personal Tithes. 
MIL. Of predial Tithes; and erein of the Tithe 
“Agistment, Corn, Hay, and Wood. 
IV. Of mixed Tithes. E. 
V. Of recovering Tithes in the Ecclesiastical 0” 
‘poral Courts; or in a summary Way; 
Quakers; and in London. 
VI. An alphabetical arrangement of the things fo” 
Tithes are due. 
VIL Of Discharges and Exemptions from the P 
of Tithes. = 
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TITHES, I. 


l. Bisnor Barlow, Selden, Father Paul, and others, have 
erved, that neither tithes nor ecclesiastical benefices, 
(which are correlative in their nature,) were ever heard of for 
ny ages in the Christian church, or pretended to be due to 
Christian priesthood; and, as that bishop affirms, no 
on is made of tithes in the grand codex of canons, 
g in the year 451, which, next to the Bible, is the most 
tic book in the world; and that it thereby appears, 
ng all that time, both churches and churchmen were 
intained by free gifts and oblations onl Barlow's Re- 
» P- 169; Selden of Tithes, 82. See Watson's Complete 

S bent, p. 3, 4, &e, 














elden contends, that tithes were not introduced here into 
land till towards the end of the eighth century, i. e. 
Out the year 786; when parishes and ecclesiastical bene- 
ês came to be settled; for, it is said, tithes and ecclesiastical 
ices being correlative, the one could not exist without 
Other; for whenever any ecclesiastical person had an: 
rtion of tithes granted to him out of certain lands, this 
turally constituted the benefice; the granting of the tithes 
Such a manor or parish being, in fact, a grant of the bene- 
as a grant of the benefice did imply a grant of the 
€s: and thus the relation between patrons and incumbents 
Analogous to that of lord and tenant by the feudal law. 
en of Tithes, 86, &e. 
About the year 794, Offa, king of Mercia, (the most 
Ant of all the Saxon kings of his time in this island,) made 
ket? Whereby he gave unto the church the tithes of all his 
pedom; which the historians tell us was done to expiate 
t the death of Ethelbert, king of the East Angles, whom 
Ie year preceding he had caused basely to be murdere 
git that tithes were before paid in England by way of o 
88, according to the ancient usage and decrees of the 
yitch, appears from the canons of Egbert, archbishop of 
ork, about the year 750: and {rom an epistle of Boniface, 
ie bishop of Mentz, which he wrote to Cuthbert, archbishop 
Canterbury, about the same time; and from’ the seven- 
nth canon of the general council held for the whole king- 
M at Chaleuth, in the year 787, But this law of Offa was 
Which first gave the church a civil right in them in this 
» by way of property and inheritance; and enabled the 
tos Ey to gather and recover them as their legal due, by the 
Teion of the civil power. Yet this establishment of Offa 
Of, no further than the kingdoms of Mercia, (over which 
Yeigned,) and Northumberland, until Ethelwulph, about 
AY Years after, enlarged it for the whole realm of England, 
ie” on Tithes, 166, 167. See post. 
tis said, tithes, oblations, &c. were originally the volun- 
hog, Sifts of Christians, and that there was not any canon 
tha € that of the fourth council of Lateran, anno Dom. 1215, 
€ven supposed tithes to be due of common right. 2 Wils. 
Bet this seems very contrary to other ae 
tithe “stone says, he will not put the title of the clergy to 
“8 upon any divine right; though such a right certainly 
eraa need, and as certainly ceased, with the Senih E 
a7, Yet an honourable and competent maintenance for 
Ministers of the Gospel is, undoubtedly, jure divino; 
For Ver the particular mode of that maintenance may be. 
tat beides the positive precepts of the New Testament, 
ptt reason will tell us, that an order of men, who are 
ited from the world, and excluded from other lucrative 
De pions, for the sake of the rest of mankind, have a right 
tate furnished with the necessaries, conveniences, and mode- 
y pajoyments of life, at their expence for whose benefit 
Win ‘rego the usual means of providing them. Accordingly 
nicipal laws have provided a liberal and decent main- 
ty, hae dor their national priests or clergy; ours, in. particu- 
To, established this of tithes, probably in imitation of 
wish law; and perhaps, considering the degenerate 
Tet the world in general, it may be more beneficial to 


“English clergy to found their title on the law of the land, 
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TITHES, I. 


than upon any divine right whatsoever, unacknowledged and 
unsupported by temporal sanctions. 2 Comm. c. 3. 

We cannot (continues the commentator) precisely ascertain 
the time when tithes were first introduced into this country. 
Possibly they were contemporary with the planting of 
Christianity among the Saxons by Augustin the monk, about 
the end of the sixth century. But the first mention of them 
in any written English law appears to be in a constitutional 
decree, made in.a synod held 4. n. 786, wherein the payment 
of tithes in general is strongly enjoined. „Selden, c. 8. § 2. 
This canon, or decree, which at first bound not the laity, was 
effectually confirmed by two kingdoms of the Heptarchy, in 
their parliamentary conventions of estates, respectively con- 
sisting of the kings of Mercia and Northumberland, the 
bishops, dukes, senators, and people; which was a few years 
later than the time that Charlemagne established the payment 
of them in France, (A. D. 778,) and made that famous division 
of them into four parts; one to maintain the edifice of the 
church, the second to support the poor, the third the bishop, 
and the fourth the parochial clergy. Seld, c. 6. § 7; Spirit 
of Laws, b. 31, c. 12. 

The following more explicit account of the origin of tithes 
is extracted from Henry's History of’ Great Britain, book ii. 
chap. 2. § 4. Ethelwolf the eldest surviving son of Egbert, 
(the first monarch of England,) who succeeded his father in 
the throne a. D, 837, had been designed for the church; and 
was, we are told, a sub-deacon in the cathedral of Winchester 
when his father died. This prince did not forget his former 
friends and brethren of the clergy after his advancement to 
the throne; but continued to give them many substantial 
marks of his favour; of which the most considerable was, 
his famous grant of the tenth of all his lands to the church, 
The Christian clergy in England, as well as in other countries, 
began pretty early to claim the tenth of every thing, as the 
Baap t by the Levitical law for the maintenance 
of the ministers of religion; but it required along time, and 
many laws both of church and state, to make this claim 
effectual, In the seventh and eighth centuries the English 
clergy had been supported, by the produce of the lands which 
had been given to the church by kings and other great men ; 
by a church-scot or tax, of one Saxon penny on every house 
that was worth thirty Saxon pence of yearly rent; and by 
voluntary oblations of the people. These funds, in times of 
plenty and tranquillity, were abundantly sufficient: but in 
times of war and confusion, when their houses were burnt, 
and their slaves who cultivated their lands killed or carried 
away by the Danes; when the church-scot could not be 
regularly levied, and when the voluntary oblations of the 
people failed; the clergy were reduced to great distress and 
indigence, Ethelwolf, who was a religious prince, and seems 
to have placed his chief hopes of being preserved from that 
destruction with which he was threatened by the Danes in the 
prayers of the church, was desirous of delivering the cler 
from their present distress, and of Tae ae more ample ant 
certain funds for their future support. With this view he 
called an assembly of all the great men of his hereditary 
kingdom of Wessex, both of the clergy and laity, at Win- 
chester, in November, a. p, 844; and, with their consent, 
made a solemn grant to the church of the tenth part of all 
the lands belonging to the crown, free from all taxes and 
impositions of every kind, even from the drinoda necessitas of 
building bridges, fortifying and defending castles, and march- 
ing out on military expeditions, It was no doubt intended 
that this royal grant should be imitated, and probably it was 
imitated, by the nobility. In return for this noble donation, 
the clergy were obliged to perform some additional duties, 
viz. to meet with their people every Wednesday in the church, 
and there to sing fifty psalms, and celebrate two masses, one 
for king Ethelwolf, and another for the nobility, who had 
consented to this grant. What immediate benefit the clergy 
reaped tent this donation we are not well informed, thougl 
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it is probable that it was not very great, as a regulation of 
this kind could hardly be carried into execution in those dis- 
tracted times. See Anglia Sacra, vol. 1. p. 200. 

Though the presence of a prince with his people was never 
more necessary than in the reign of Ethelwolf, when his ter- 
ritories were every moment in danger of being invaded by 
the most cruel and destructive foes; yet this prince, prompted 
by the prevailing superstition of that age, left his kingdom in 
great confusion, and went to Rome, a.p. 854, where he 
spent much money in presents to the pope, the clergy, and 
the churches. After his return from Rome, he enlarged his 
former grant to the church, by extending it to the other king- 
doms, which now compose the English monarchy. This was 
done in a great council at Winchester, a. D. 855, at which, 
besides Ethelwolf, Beorred, the tributary king of Mercia, 
and Edmund, the tributary king of East-Anglia, the two 
archbishops of Canterbury and York, with all the other 
bishops, the nobility, and chief clergy of England, were pre- 
sent. To give the greater force and solemmity to this dona- 
tion, the charter containing the grant of it was presented by 
King Ethelwolf in the presence of the whole assembly, on the 
altar of St. Peter the apostle, in the cathedral of Winchester ; 
and all the bishops were commanded to send a copy of it to 
every church in their respective dioceses. See Chron. Saxon. 
A. D, 854; Spelm. Concil. i. 348. 

The next authentic mention of tithes is in the Fædus 

Edwardi et Guthruni, the laws agreed upon between King 
Guthran, the Dane, and Alfred A son Edward, theelder, 
successive kings of England, about the year 900. This was 
a kind of treaty between those monarchs, which may be 
found at large in the Anglo-Saxon laws: wherein it was 
necessary, as Guthran was a Pagan, to provide for the sub- 
sistence of the Christian clergy under his dominion; and, 
accordingly, we find the payment of tithes not only enjoined, 
but a penalty added upon non-observance, which awe 
seconded by the laws of Athelstan, about the year 930, 
And this is as much as can certainly be traced out, with 
regard to their legal original. See Wilkins, p. 51; 2 Comm. 
c 3. 
_ Upon the first introduction of tithes, though every man 
was obliged to pay tithes in general, yet he might give them 
to what priests he pleased, which were called arbitrary con- 
secration of tithes; or he might pay them into the hands 
of the bishop, who distributed among his diocesan clergy 
the revenues of the church, which were then in common. 
2 Inst. 646; Hob. 296; Seld.c.9. § 4. But, when dioceses 
were divided into parishes, the tithes of each parish were 
allotted to its own particular minister; first by common 
consent, ot the appointments of lords of manors, and after- 
wards by the written law of the land. Ll. Edgar, c. 1 § 2; 
Canut. c. 11. 

However, arbitrary consecrations of tithes took place 
ea afterwards, and became in general use till the time of 

ing John. Selden, c. 11. This was probably owing to 
the intrigues of the regular clergy, or monks of the Bene- 
dictine and other orders, under Archbishop Dunstan and his 
successors; who endeavoured to wean the people from pay- 
ing their dues to the secular or parochial clergy, (a much 
more valuable set of men than themselves,) and were then in 
hopes to have drawn, by sanctimonious pretences to extraor- 
dinary purity of life, all ecclesiastical profits to the coffers of 
their own societies. And this will naturally enough account 
for the number and riches of the monasteries and religious 
houses which were founded in those days, and which were 
frequently endowed with tithes. For a layman, who was 
obliged to pay his tithes somewhere, might think it good 
policy to erect an abbey, and there pay them to his own 
monks ; or grant them to some abbey read erected ; sinee, 
for this dotation, which really cost the patron little or 
nothing, he mighty according to the superstition of the times, 
have masses for ever sung for his soul. But, in process of 
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years, the income of the poor laborious parish pries 
scandalously reduced by these arbitrary consecrations © 
tithes, it was remedied by Pope Innocent III. about the 
1200, in a decretal epistle sent to the archbishop of 
terbury, and dated from the palace of Lateran, which h 
occasioned Sir Henry Hobart and others to mistake it for 
decree of the council of Lateran, held a. p. 1179, which only 
prohibited what was called the infeodation of tithes, or the! 
being granted to mere laymen, whereas this letter of Pope 
Innocent to the archbishop enjoined the payment of titl 
to the parsons of the respective parishes where every ™ 
inhabited, agreeable to what was afterwards directed by 
same pope in other countri This epistle, says 
bound not the lay subjects of this realm; hae being rei 
able and just, (and, he might have added, being corres 
ent to the ancient law,) it was allowed of, and so became 
Lex Terre. 2 Inst. 641. This put an effectual stop to% 
the arbitrary consecrations of tithes; except some footstep? 
which still continue in those portions of tithes, which te 
parson of one parish hath, though rarely, a right to claim if 
another; for it is now universally held, that tithes are OW 
of common right to the parson of the parish unless there | 
a special exemption. Regist. 46, Hob. 296. This parson ® 
the parish, we have formerly seen, may be either the act 
incumbent, or else the ap) yy aah of the benefice; app 
priations being a beatiia endowing monasteries, W} 
seems to have been devised by the regular clergy, by W 
of substitution to arbitrary consecrations of tithes. 
2 Comm. c. 3. 

Where an endowment is lost, and it appears that the ree 
has not received any small tithes, but that the vicar has 
ceived all the small tithes which have been rendered, 
court infers in favour of the vicar, that the endowment 
ferred upon him, by a general expression, all small 
whatever, not only such as were then actually received; 
such also as were at that time neglected or as came 
wards into existence by improvements in husbandry. 
when the vicar has never received, nor been entitled to rec 
the whole of the small tithes, it cannot be so readily pP“ 
sumed that the endowment contained a gift to him in tA 
general terms. If a certain tithe has been uniformly rece 
by the vicar, and never by the rector, or any portioner, “5 
fact ascertains that the endowment conferred the title UP 
him. 1 Y. § J.17. 

The tithes of a rectory which belonged to a diss! 
abbey, are due to the grantee of the crown, and not t0 
incumbent of the parish as rector. 7 Bro. P. C. 7. 

In extra parochial places, the king, by his royal 
rogative, has a right to all the tithes. 2 Rep. % 
2 Inst. 64. 

The tithes of all extra parochial lands belong jure cor 
to the king; and the title of the erown is not confiaal 
such extra parochial lands only as were forest or pall © 
forest land. Att. Gen. v. Eardley, (Ld.) 8 Price, 39. 
























II. Ix general, tithes are to be paid for every thing 
yields an annual increase, as corn, hay, fruit, cattle, 
and the like: but not for any thing that is of the sub 










of the earth or is not of annual increase; as stone, lity 
chalk, and the like: nor for creatures that are of 
nature, as deer, hawks, &c.; whose increase, so as to 
the owner, is not annual, but casual: though for deet 
rabbits tithes may be payable by special custom. 2 CM" 
8. & n. 

Tithes are due either de jure, or by custom: all tithes wi 
are due de jure, arise from such fruits of the earth as ™ 
annually; or from the profit that accrues from the Jabot 
aman. Hence it follows, that such tithes can never be 
of, but must always be collateral to, the land from which 
arise. 11 Rep. 13, 14. 

Nay, tithes due de jure are so collateral to eve'Y 
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land, that if a lease is made of the glebe belonging to a 
tory, with all the profits and advantages thereof; and there 
besides a covenant, that the rent to be paid shall be in full 
Satisfaction of every kind of exaction and demand, belonging 
the rectory ; yet, as the glebe is not expressly discharged 
Of tithes, the lessee shall be liable to the payment thereof. 
1 13,14; 1 Roll, Abr. 655, pl. 1; Cro, Eliz. 162, 261; 
Cro, Car. 362. 
No tithe is due de jure of the produce of a mine or of a 
Quarry; because this is not a fruit of the earth renewing 
Annually, but is the substance of the earth, and has perhaps 
been so fe t number of years. F. N. B. 53; Bro. Dism. 
651; 1 Roll. Abr. 687; Cro. Eliz. 277. 
o tithe is due de jure of any thing (generally) which is 
t of the soil, and does not renew PAPST but it may be 
due by custom. Vide 2 Vern, 46; 1 Roll, Abr. 637, pl. 5; 
2 Mod. 77; 1 Mod. 35; 1 Roll. Abr. 642. 8. pl. 7, 8. 
à No tithes are due de jure of houses; for tithes are only 
Re de jure of such things as renew from year to year. 
ect? 16, Graunt's case. But houses in London are, by 
Tia ree, which was confirmed by an act of parliament, made 
‘ ible to the payment of tithes. 2 Inst. 659. See 37 Hen. 
hr 12; 22 è 28 Car. 2.¢.15. Before this decree, houses 
a London were by custom liable to pay tithes; the quantum 
‘be paid being thereby only settled as to such houses for 
4 hich there was no customary payment, 2 Inst. 659; Hard. 
16; Gilb. Eq. Rep. 193,194. See post V, There is like- 
$e in most ancient cities and boroughs a custom to pay 
tithes for houses; without which there would be no main- 
ance i ishes for the clergy, 11 Rep, 16; 
Bung, Aas: many parishes EAE op 
Tt was held by three barons of the sexology Price, Mon- 
gue and Page, contrary to the opinion of Bury, chief baron, 
üt two tithes may be due of the same thing, one de jure, 
e other by custom. Bunb, 43 
fi Y a grant of all tithes, arising out of or in respect of 
“aims, lands, &c. the tithes arising out of and in respect of 
7pnon appurtenant to such farms or lands will pass. 
R. 641. 
ersonal tithes are only payable by a special custom; and 
thaps are now paid no where in England, except for fish 
fight in the sea, and for corn mills. 9 Burn's Heel, Lam, 
































































_, No personal tithe is due of the profit which a man receives 
Without personal Jabour, or of the profit which one man 
çceives from the labour of another. Roll. Abr. 656. pl. 1. 
125 2 Inst. 621, 6, 9. Ifa man lets a ship to a fisherman, 
AP Personal tithe is due of the money received for the use of 
1p ship; because this is a profit without personal labour. 
Roll. Abr, 656, n. pl. 2. Vide 1 Roll. Abr. 656, n. pl. 3; 
udst, 141, 
In§ 7, of stat. 2 § 3 Edw. 6, c. 13. common day-labourers 
exempted from the payment of personal tithes. No 



















are 
Yetsonal tithes are due from servants in husbandry for by 
7p, labour the tithes of many other things are increased. 
Ul. Abr. 646, pl. 1. It was settled, by a decree of the 
Use of Lords, upon an appeal from a decree of the Court 
xchequer, that only personal tithes are due from the 
pp Pier of a com-mill. 1 Æq. Abr. 366; 2 P. Wms. 463; 
EP. C, 


ate 9 Edw. 2, st. 1. ¢. 5. (as to occupiers of mills, paying 
*% 'es,) provides that new erected mills shall be liable to the 
Yment of tithes. But, as nothing therein is said concern- 
mip int mills, there can be no doubt such ancient 
tig? 3 before the making of this statute were liable to pay 
12 Mod. 243; 







48 ih inad afterwards to be liable. 








phe profits of mills are in their nature strietly personal ; 
of ey are produced wholly by the labour and industry 





an, and therefore at the common law they are not 
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liable to the payment of tithes. Tithe, it is true, is payable 
for corn mills, but that is only sub modo in the case of new 
mills, and by the above statute of articuli cleri, ancient corn 
mills and all other mills, as fulling mills, paper mills, and 
lead mills, are not titheable except by custom or prescrip- 
tion, 1 Eagle on Tithes, 37. 


III. Svon tithes as arise immediately from the fruits of 
the earth, as from corn, hay, hemp, hops, and all kinds of 
fruits, seeds, and herbs, are called Predial tithes. 2 Inst. 
649. They are so called because they arise immediately 
from the fruits of the farm, (prædium,) or earth, 2 Inst. 
647. 

By the ecclesiastical law, many things are liable to the 
payment of predial tithes, which by the common law, or in the 
Courts of equity, are not held to be so. 2 Inst 621; 4 Mod. 
344. This may cause, and has caused, some confusion. In 
the former case, the last resort is to the Delegates, in the lat- 
ter to the House of Lords. Shan's Law of Tithes, 139. The 
canons must, in all cases, give way to the custom of the place. 
Id. 112, 

The design, under this head, is to show what things are 
liable by the common law to pay predial tithes. 

In doing this, it will appear that some things, which are in 
the general exempted erako, become by custom liable 
to the payment of predial tithes. 1 Roll. Abr. 637, E. pl. 25 
642, S. pl. 7, pl. 8. 

It will 





The predial great tithes now appear to be corn, grain, hay, 
clover, grass (when made into hay,) wood, underwood, and 


beans and pease (when sown in fields). The predial small 
tithes are flax, hemp, madder, hops, garden roots, and herbs, 
as potatoes, turnips, parsley, cabbage, saffron ; and the fruits 
of all kinds of trees, as apples, pears, acorns, &e. All kinds 
of seeds, as turnip-seed, parsley-seed, rape-seed, carraway- 
seed, aniseed, clover-seed, and beans and pease if sown in a 
garden, Shaw's Law of Tithes. 

As it would be tedious to enumerate all the things which 
are liable to predial tithes, only those shall be mentioned con- 
cerning the tithes of which some question has arisen; but 
from such as will be mentioned, it may be easily collected of 
what other things predial tithes are due. 

Acisrment.—Agisting, in the strict sense of the word, 
means the depasturing of a beast the property of a stranger. 
But this word is constantly used in the books for depasturing 
the beast of an occupier of land, as well as that of a stranger. 
5 New Abr. 53. The tithe of agistment is the tenth part of 
the value of the keeping or depasturing such cattle as are 
liable to pay it, Agistment is derived from the French gey- 
ser, gister (jacere) ; because the beasts are levant and couch- 
ant during’ the time they are on the land. Agistment tithe 
seems rather a mixed than strictly a predial tithe. 

In respect to the nature of agistment tithe it seems to have 
been long considered a matter of doubt, whether it was pay- 
able on account of the cattle, or the herbage on which they 
are depastured; but it is now fully settled that it is the 
tithe of the grass or herbage which is eaten, and not of 
the improvement of the cattle, and consequently is in its 
nature a predial tithe. 1 Ænstr. 332; 3 Anstr. 760; 2 E. 
& Y. 499. 

‘The parson, vicar, or other proprietor of the tithes, is 
entitled to agistment tithe de jure; because the grass which 


r 
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is eat is of common right tithable. Ld. Raym. 137; 2 Salk. 
655; 2 Inst. 651. 

‘An occupier of land is not liable to pay tithe for the pas- 
ture of horses, or other beasts, which are used in husbandry 
in the parish in which they are depastured, because the tithe 
of corn is by their labour increased. 1 Roll. Abr. 646, pl. 2, 

l. 3, pl. 6, pl. 7; Cro. Eliz. 446; Ld. Raym. 130. But, if 
Heat oe otter’ Beasts noaea husbandry out of the parish 
in which they are depastured, an agistment tithe is due for 
them, 7 Mod. 114; Ld. Raym, 180. 

It seems to be the better opinion, that no tithe is due for 
the pasture of a saddle-horse which an occupier of land keeps 
for himself or servants to ride u] 1 Roll. Abr. 642, pl. 4; 
Cro. Jac. 480; Bulst. 171; Bunb. 3. No tithe is due for the 
pasture of milk cattle, which are milked in the parish in which 
they are depastured; because tithe is paid of the milk of 
such cattle. 1 Roll. Abr. 646, pl. 2; Ld. Raym. 130; Cro. 
Eliz. 446. 

Milch cattle which are reserved for calving, shall pay no 
tithe for their pasture whilst they are dry. But, if they are 
NA ie mol crtauilked in. crore Parish, an agistment 
tithe is due for the time they were dry. Hetl. 100; Ld. 
Raym. 130. No tithe is due from an occupier of land, for 
the pasture of young cattle, reared to be used in husbandry, 
or for the pail. Cro. Eliz. 476. But if such young beasts 
are sold, before they come to such perfection as to be fit for 
husbandry, or before they give milk, an agistment tithe must 
be paid for them. Hetl. 86. 

n occupier of land is liable to an agistment tithe, for all 
such cattle as he keeps for sale. Cro. Eliz. 446, 476; Jenk. 
pl..6; Cro. Car. 237; Show. P. C. 192. Vide Cro. Jac. 
480; 1 Roll. Abr, 647, pl. 14. 

But if any cattle which have neither been used in hus- 
bandry nor for the pail, are, after being kept some time, 
killed, to be spent in the family of the occupier of the land 
on which they were depastured, no tithe is due for their 
pasture. Jenk, 281, pl. 6; Cro. Eliz. 446, 476; Cro. Car. 
287. It is in general true, that an agistment tithe is due, 
for depasturing any sort of cattle the property of a stranger. 
Cro. Eliz. 276; Cro. Jac. 276; Bunb. 1; Freem. 329. No 
tithe is due for the cattle, either of a stranger or an occupier, 
which are depastured in grounds that have in the same year 
paid tithe of hay. Bunb. 10, 79; Poph. 142; 2 Roll. Rep. 
191. 
No agistment tithe is due for such beasts, either of a 
stranger or an occupier, as are depastured on the head-lands 
of ploughed fields; provided that these are not wider than is 
OnE bo tafa tte plough and horses upon. 1 Roll, Abr. 
646, pl. 19. No tithe is due for such cattle as are depas- 
tured upon land that has the same year paid tithes of corn. 
Bro. Dism. 18; 1 Mod. 216. If land, which has paid tithe 
of corn in one year, is left unsown the next year, no agist- 
ment is due for such land; because, by this lying fresh, the 
tithe of the next crop of corn is increased. 1 Abr, 642, 
pl. 9. But if land, which has paid tithe of corn, is suffered 
to lie fallow longer than by the course of husbandry is usual, 
an agistment tithe is due for the beasts depastured upon such 
land. Shep. Abr. 1008. 

Sheep are considered profitable animals, in respect of the 
wool and lambs they produce, and the manurance of the land 
upon which they are folded; and therefore no tithe of agist- 
ment is due from sheep when they are sheared or drop their 
lambs in the same parish in which they are depastured : for 
the tithes of their pasturage is included in the tithes of the 
wool and lambs. 3 Anstr. 829; 1 E. § Y. 856, 578; 
2 E. § Y. 128, 229, 284, 436. But it is to be observed, 
that regularly the year in tithing sheep is from shearing time 
in one year to shearing time in the next, 1 Z. § Y. 566; 
2 Anstr. 500; and that the payment of tithes of wool and 
lambs has merely a retrospective operation, covering the 
pasturage of the sheep up to the time of their lambing and 
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shearing, and that only within the same parish. Amb. 148 
Soest 2, Eo Sare And Midira perfectly 
blished, that by the common law, tithe of wool and 
may be due in one parish and tithe of agistment in another 
Gwill, 1022, 1026,-although upon general principles it wou 
be clearly otherwise. 1 Eagle on Tithes, 296. 

There is a peculiar difficulty attending the tithe of 
ment, that cannot be taken in kind; custom is therefore 
principal rule to go by in payment of it; and the ol 
sions on the subject vary so much, that it would be 
to obtain any general inference from them, Burn say 
all cases, the tithe of agistment of barren and unprofitabl 
cattle is to be tie according to the value of keeping eac 
per week; and the value of the keeping of a sheep, beast, 0 
horse, upon any particular lands, is easily ascertained fro 
the usual prices given for their depasture per week in tht 
neighbourhood, where profitable cattle are kept at the 
time upon the lands, together with them, or not. 3 
Eccl. L. 448. 

In Ireland, in the year 1735, resolutions were made by th 
House of Commons against enforcing tithe for the agist 
of dry and barren ents Come Fee 658, 672, ‘and by 
Trish act, 40 Geo. 23. passed just before the Union witi 
Great Britain, reciting that tithe agistment for dry 
barren cattle had not been cate for more than sixty 
years then last past, it is enacted, that no claim shall 
allowed for tithe agistment for dry and barren cattle, 
shall any suit be entertained in any court of civil and eceli 
astical jurisdiction for recovery of the same. But this 


not exempt from eat mr of tithe any kind of cattle in, 
ich tithe had been usually paid within 


parish or place in wi 
the last ten years. 
Conx.—The common-law mode of tithing wheat 
sheaf and not in the shock. 2 Taunton, 55. And it is n 
competent for a farmer, without a custom, before tithing, 
put all the sheaves immediately when bound into shocks 
and then withdrawing the tenth sheaf from each, to 
move the remainder; for the parson has not then a 
sonable opportunity of comparing the tenth with the oth 
nine, as he is entitled by law. 13 East, 261. And see 
East, 239. 
It is laid down in some books, that no tithe is due of thé 
rakings of corn involuntarily scattered. 1 Roll, Abr. 
pl. 11; Cro, Eliz. 278; Freem, 335; Moor, 278, Buti 
more of any sort of corn is fraudulently scattered tham H 
proper care had been taken, would have been scattered, ti 
is due of the rakings of such corn. Cro, Eliz. 475; J 
335. And it has been said by Holt, Ch. J. that tithe is di 
of the rakings of all corn, except such as is bound up 
sheaves. 12 Mod. 235. No tithes are due of the stubb 
left in cornfields, after moving or reaping the corn. 2 JW 
261; 1 Roll. Abr. 640, p. 14. See post, VI. 5 
Hay.—The common-law mode of tithing hay is in 
cocks into which the grass is first collected after cutting 0 
tedding. In this case, (as in conn} the farmer must leaf 
his nine parts in the field a reasonable time for the parson% 
compare his tithe with them. 10 East, 5; 2 Tauntom 
Tithe of hay is to be paid, although beasts of the plough 
pail, or sheep, are to be foddered with such hay, Cro. 
47, Webb v. Warner; 1 Roll. Abr. 650, pl. 12; 12 Mod. 
But no tithe is due of hay grown upon the head-l 
ploughed grounds, provided that such head-lands are ® 
wider than is sufficient to turn the porgh and horses UP 
1 Roll. Abr. 646, pl. 19. See post, VI. : 
It is laid down in one old case, that if a man cuts ©? 
and while it is in the swathes, carries it away 
gives it to his plough cattle, not having sufficient suste 
for them otherwise, no tithe is due thereof, 1 
645, Cranley v. Wells, Mich. 9 Car. 1. 
Court of Exchequer seemed to be of opinion, 
due of vetches or clover, cut green, and given to cal 








hg 
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sbandry. Bunb. 279. But in another case, it was after- 
Wards held, that the right to tithe of hay accrues upon mowing 
the grass; and that the subsequent application of this, while 
itis in grass, or when it is made into hay, shall not, although 
ts of the plough or pail are fed with it, take away this 
ight. 12 Mod, 498. And the doctrine of this last case 
_Coincides with that of an old ease, in which it was held, that 
res cut green, and given to beasts of the plough, may, by 
cial custom, be exempted from the payment of tithes; 
om whence it follows that such tares are not exempted de 
R 12 Mod. 498. See post, VI. as to such tithes, and also 
tithes of aftermath, or after-pasture. 
‘0op,—Tithe of wood is not due of common right, be- 
Cause wood does not renew annually: but it was, in very 
ncient times, paid in many places by custom. 2 Jnst. 642; 
2 Mod. 111; Salk. 656; Comb. 404; Bund. 61, 
constitution was made, in the seventeenth year of the 
of Edward IIL, by John Stratford, archbishop of Can- 
ury, that tithes shall be paid within this province of silva 
tædua, 2 Inst, 642; Palm. 87, 38, 
Several petitions having been presented to the king, com- 
 P'aining of the clergy for taking tithe of gross-wood and 
nderwood, by virtue of this constitution; at length, a sta- 


















n they sell their gross-wood, of the age of twenty or 
hate and of a greater age, to merchants, to their own 
it, and to the aid of the king in his wars, the parsons and 
icars of holy church do implead and trouble the said mer- 
Chants, in court christian, for the tithe of the said wood, 
Under the denomination of silva cædua, by reason of which 
'Y cannot sell their wood for the real value, to the great 
mage of themselves and the realm: it is ordained and 
stablished, that a prohibition in this case shall be granted, 
nd upon the same an attachment, as it has hitherto been.” 
45 Edw, 3. e, 3. 
From the petitions and answers, from this statute, and 
ftom hooks of the best authority, it appears plainly, that no 
e of gross-wood was due d jure at the common law; 
4nd that the demand thereof as stich, by virtue of the consti- 
tution made by the archbishop, was an encroachment, 2 
fit, 642; 45 Edw. 3, c. 3; Plowd. 470; Bro. Paroch. pl. 1; 
» Jac. 100, 
After the making of this statute, prohibitions were con- 
tly granted to suits instituted in spiritual courts for tithes 
™ Bross-wood, But two questions often arose; what is 
'oss-wood ? and of what age gross-wood must be before it 
bg e™Pted from the payment of tithe? 2 Inst. 643, 644, 























nee the putting an end to these, it hath long been settled, 
pitt by grose-wood is not meant small wood, nor large wood, 
ties such wood as is generally, or by the custom of a par- 
leular part of the country, (as beech, in Buekinghamshire,) 
ie as timber; and that all such wood, if of the age of 
6 2 years, is exempted from the payment of tithe. 2 Jnst. 
42, 643; Cro. Eliz. 1; 12 Mod. 534; Bund. 127. Oaks, 
Tikes, and elms, being universally used as timber, it has 


en always held, that such trees, if of twenty years, are 
to 


ss-wood, 2 Inst, 642, It hath been held, upon great 
taberation, (notwithstanding what is Jaid down to the con- 
aty in Plowd. 470,) that a hornbeam tree, if of the age of 
Cnty years, is gross-wood, because this is used in building 
aaie Pairing. fic has for the same reason been held, that an 
N-tree, of thi f twenty years, is gross-wood, 2 
Int, cin the age ol y yi gr 


Na recent case tithe was held to be payable for oak 
co,’ Springing or growing from the germins or stumps of 
d formerly felled; though such wood was timber, of the 
Mouth of eighty years and upwards, And that by gross- 

d in the 45 Ædw. 3. is intended wood of the species of 
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timber of twenty years, or greater growth; but the statute 
does not point to the means of growth, whether it shall be 
from seed or germins; but according to the authorities, the 
growth must be from the former; and germins, of whatever 
age or size, are liable to tithe. Evans v. Rowe, 1 M‘Clel. & 
Y. 577. See Eagle on Tithes, 283, 260, where the propriety 
of the above decision is questioned in a very able argument. 

With respect to trees which are clearly of a species to be 
denominated timber, the court have declared they would 
presume the trees to be above twenty years’ growth, unless 
the plaintiff demanding the tithes prove the contrary. 2 P. 
Wms. 606; Gwill. 357. 

Tithes are not in the general due of beech, birch, hazel, 
willow, sallow, alder, maple, or white-thorn trees, or of any 
fruit trees, of whatsoever age they are; because these are 
not timber. Plowd. 470; Cro. El. 477; 1 Cro. Jac, 193; 
1 Roll, Abr. 640, pl. 5. pl. 6; Brownl. 94. But, if the wood 
of any of these trees is used in a particular part of the 
country, where timber is scarce, in building and repairing, 
no tithe is due of such wood, if of the age of twenty years, 
in that part of the country. Hob. 289; Bronnl. 94. It is 
laid down in several old books, that if a timber tree, after it 
is of the age of twenty years, decays so as to be unfit to be 
used in building, no tithe is due of the wood of this tree, 
because it was once privileged. 11 Rep. 48; Cro, Eliz. 477 5 
Cro. Jac. 100; 1 Roll. Abr. 640, pl. 2. 

If the wood of a coppice has been usually felled for firing, 
suich wood shall pay tithe, although it stand till it be forty 
years of age. ‘Sik 800; 1 Lev. 189, 

If, when the wood of coppice is felled, some trees growing 
therein, which are of the age of twenty years, and have 
never been lopped, are lopped, and these loppings are pro- 
miscuously bound up in faggots with the coppice-wood, tithe 
must he paid of the whole; because it olihe very difficult 
to separate the tithable wood from that which is not so, and 
the owner ought to suffer for his folly in mixing them, 
Walton v. Tryon, 5 Bac. Abr.; and see’ Dawes v, Mullins, 
2 Lees, 19. 

If the wood of a timber tree is sold for firing, it was de- 
termined in one case, that although the tree was of the age 
of twenty years, it was liable to pay tithe. Bunb. 99. 
Greenaway v. The Earl of Kent, ‘Che reporter of this case 
mentions four others, in which the same had been held; and 
says, that it was in one of them laid down, that the wood of 
timber-trees is only exempted from the payment of tithe, on 
the account of its being used in building. The contrary 
doctrine, however, of the old books, was confirmed by a 
subsequent case in the Court of Chancery. A bill bein 
brought for tithe of the loppings of timber trees, which ha 
been sold for firing, it was insisted that this wood, which 
would otherwise have been exempted from the payment of 
tithes, was liable thereto, because it was sold to be used for 
firing; and the cases just now cited were relied upon. But 
the bill was dismissed ; and by Hardwicke, chancellor, in the 
case in 1 Lev.189, and Sid. 300, the wood in question was 
coppice-wood, which had been usually felled for firing; and 
such wood, of whatever age it is, is always tithable, The 
case of Greenaway and The Earl of Kent is quite a singular 
one, and is not law; for in the case of Bibye and Huxley, 
Hil. 11 Geo. 1. it was agreed, that no tithe is due of the 
wood of a timber tree, which has been once privileged from 
the payment of tithe, although such wood is sold to be used 
for firing. Walton v. Tryon, Mich. 25 Geo. 2: 5 Bac, Abr. ; 
Gwill. on Tithes, 818. See farther, Bro. Dism, pl. 14; 11 
Rep. 4; Cro. El. 4; Godb. 175; Roll. Abr. 640, pl. 3. 
Held also in the said case of Walton v. Tryon, that wherever 
a tree has been lopped before it was of the age of twenty 
years, all future loppings, although ever so old, are liable to 
pay tithe. And see Withington v. Harris, Gwill. 584, 8365 
Broke v. Rogers, Mo. 908; Gwill. 833; 4 M, § S. 130. 
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IV. Suc tithes as arise from beasts or fowls which are 
fed with the fruits of the earth, are called mixed tithes. 2 
Inst. 649; 1 Roll. Abr. 635. Many things are, by the eccle- 
siastical law, liable to pay such tithes, which by the common 
Jaw are not. 2 Inst, 621; 4 Mod. 344, 

The design under this head is to show, of what mixed 
tithes are due by the common law. 

The same general observations as to custom, frauds, and 
exemption, apply here as to the former kind of predial tithes. 

The tithes of colts, calves, lambs, kids, pigs, milk, cheese, 
agistment or pasturage, eggs, chickens, &c, are mixed tithes, 
Shan's Law of Tithes. 

Tithes are in general due of the young of all beasts, 
except such as are fere nature. But none are due of 
young hounds, apes, or the like, because such beasts are kept 
only for pleasure. Bro. Dism. pl. 20. No tithe is due of 
the young of deer, for these are fer nature. 2 Inst. 651. 
Ands fie, eine ea ae eae by custom, of 
young conies. 1 Roll. Abr. 635, C. pl. 3; Cro. Car. 339; 
1 Fentr. 5. 

The young of all birds and fowls, except such as are fere 
nature, are in the general liable to pay tithes; unless the 
eggs of such birds or fowls have before paid tithes. 1 Roll. 
Abr, 642, pl. 6; 2 P. Wms. 463. But no tithes are due 
either of the eggs or young of any birds or fowls which are 
kept only for pleasure. Bro. Dism. pl. 20. No tithes are 
due of the eggs or young of partridges or pheasants, because 
these are fere nature. Moor, 599; 2 R Wms. 463. Ifa 
man keeps pheasants in an enclosed wood, whose wings are 
clipped, and from their eggs hatches and brings up young 
ones, no tithe is due of these young pheasants, although none 
was paid for their eggs; because the old ones are not re- 
claimed, and would go out of the inclosure if their wings 
were not clipped. 1 Roll. Abr. 636, pl. 5. 

It was heretofore held, that neither the eggs nor young of 
turkies are tithable, turkies being fere nature. Moor, 599. 
But it is now held that, as turkies are now as tame as hens 





or other poultry, tithe is due of their eggs or young. 2 P. | 
Wms. 463. No tithe is due of such young pigeons as are | 


spent in the house of the person who breeds them. 1 Roll. 
Abr. G44, Z. pl. 4; pl. 6; 1 Ventr. 5; 12 Mod. 77; 12 
Mod. 47. But if any young pigeons are sold, tithe is due of 
them. 1 Roll. Abr. 844, Z. pl. 5, pl. 6. 

If a man pay tithe of young lambs at Marks-tide, and at 
Midsummer assizes shears the other nine parts of the lambs, 
tithe is due of the wool; for although there are but two 
months between the time of paying tithe-lambs which were 
not shorn, and the shearing of the residue, there is in this 
case a new increase. 1 Roll. Abr. 642, R. pl. 7; Bunb. 90. 
If a man shears his sheap about their necks at Michaelmas 
time, to preserve their fleeces from the brambles, no tithe is 
due of this wool; for it appears that this, which is done 
before their wool is much grown, can never be for the sake 
of the wool. 1 Roll, Abr. 645, pl. 16. Ifa man, after their 
wool is well grown, shear his sheap about their necks to pre- 
serve them from vermin, no tithe is due of the wool. 1 Roll. 
Abr. 645, pl. 14. 

If a man, a little before shearing time, /euts dirty locks of 
wool from his sheep to preserve them from vermin, no tithe 
is due of such wool. 1 Roll. Abr. 646, pl. 17. 

But in any of these cases, if more wool than ought to have 
been cut off is fraudulently cut off, tithe must be paid of the 
wool, 1 Roll. Abr. 645, pl. 15, 646, pl.17. Tithe is due of 
the wool of such sheep as are killed to be spent in the house. 
1 Roll. Abr. 646, pl. 18 ; Cont. Litt. Rep. 31. 

Fish taken in a pond, or in any inclosed river, are liable 
to pay tithe. 1 Roll. Abr. 636, pl. 4, pl. 6, pl. 7. But no 
tithe is due, except by custom, of fish taken in the sea, or 
in any open river, although they are taken by a person who 
has a several fishery, because such fish are fere nature. 
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Noy, 108; 1 Roll. Abr. 636, pl. 4, pl. 6, pl.7; Cro. Car. 
1 Lev. 179 ; Sid. 278. Honey and fee are both tit 
Fitz. N. B. 51; 1 Roll. Abr. 633, C. pl. 1; Cro. Car. 5: 
But where the tithe of their honey and wax has been paid, 
tithe is due of the bees. Cro. Car. 404. No tithe is due 0 
the milk spent in the house of a farmer, provided such ho 

stands in that parish in which the cows are milked. Lés 
Raym. 129. See post, VI. 

















V. Tue subtraction or withholding of tithes from the p 
son or vicar, whether the former be a clergyman or a lay ap” 
propriator, is among the pecuniary causes cognizable in thi 
ecclesiastical court. But herein a distinction must be takeni 
for the ecclesiastical courts have no jurisdiction to try th 
right of tithes, unless between the spiritual persons; buti 
ordinary eases, between spiritual men and lay-men, are ofl 
to compel the payment of them, when the right is not d 
puted. 2 Inst. 364, 489, 490. By the statute, or rather 
of Circumspecte agatis, it is declared, that the Court Chri 
shall not be prohibited from holding pleas, “ si rector p 
versus parochianos oblationes et decimas debitas et consuctase 
So that if any dispute arises whether such tithes be di 
accustomed, this cannot be determined in the ecclesia 
court, but before the king's courts of the common law 
such question affects the temporal inheritance, and the di 
termination must bind the real property, But where ti 
right does not come into question, but only the fact, wheth 
or no the tithes allowed to be due are really subtract 
withdrawn, this is a transient personal injury, for which t 
remedy may properly be had in the spiritual court: vize 
recovery of the tithes, or their equivalent. 

By 27 Hen. 8, c. 20; 82 Hen, 8, c. 7. for due paymel 
of tithes, upon complaint of the ecclesiastical judge, ? 
any contempt or misbehaviour by a defendant in any suit 4 
tithes, any privy councillor, or any two justices of the pea® 
(or, in ease of disobedience to a definitive sentence, any 4 
justices of the peace,) may commit the party to prison, Wit 
out bail or mainprise, till he enter into recognizance Wil 
sureties to give due obedience to the process and sentence 
the court. 
It now seldom happens that tithes are sued for at all 

the spiritual court; for if the defendant pleads any custom 
modus, composition, or other matter whereby the right? 
tithing is called in question, this takes it out of the jurisd 
tion of the ecclesiastical judges ; for the law will not su” 
the existence of such a right to be decided by the sente 

of any single, much less an ecclesiastical, judge, without # 
verdict of a jury. 3 Comm. c. 7. ‘ 

By 2 & 3 Edw. 6. c. 13. it is enacted, that if any pers? 
shall carry off his predial tithes, (viz. of corn, hay, or ™ 
like,) before the tenth part is duly set forth, or agree™ 
is made with the proprietor, or shall willingly withdraw} 
tithes of the same, or shall stop or hinder the proprietor 
the tithes, or his deputy, from viewing or carrying tt 








































equivalent to the double value to be sued for in 
ecclesiastical ; for one may sue for and recover in the €e 
siastical courts the tithes themselves, or a recompencé | 
them, by the ancient law; to which the suit for the do! 
value is superadded by the statute; but as no suit lay it 
temporal courts for the subtraction of tithes thems@™, 
therefore the statute gave a treble forfeiture, if sw 
there; in order to make the course of justice uniform, 
giving the same reparation in one court as in the other 
Inst. 650. 













In an action on this statute, 2 & 9 Edin 6. ¢ 19 for © 
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eble value of corn omitted to be set out, it is not enough 
the defendant to show the existence in fact of a custom 
the parish to set out the 11th instead of the 10th mow ; for 
ie validity as well as existence of such a custom is properly 
able in this form of action, though penal in its nature ; 
ing given to the party grieved, and his only remedy at 
common law for subtraction of the tithe due to him, 8 
East, 178; and see 16 East, 641. 

Where the declaration was for not setting ont predial and 
Sther tithes, as wool, &e. and a general verdict was given, 
‘WMdgment was arrested : the statute extending only to predial 
tithes, Selm, N. P. 1074, But the statute extends to small 
Predial tithes as well as great. Day v. Packwell, Moor, 915. 
$ to the right of way in the parson to be used for carrying 
Me tithe, see 2 New Rep. 466, The validity of a prescrip- 
ES to be exempt from the penalties of this act, 2 & 3 
ag 6. is proper to be tried in an action on the statute, 8 

‘ast, 178, 
here an occupier of land, who had been under composi- 
on for tithes, refused to pay the composition, or to set out 
thes in kind, alleging that he was exempted by a modus ; 
e Court of C. P, held, that in an action on 2 & 8 Edn. 6. 
© 13. for the treble value of the tithe, it was not necessary 
* Prove a notice to determine the composition; the occu- 
Piet's denial of the rector’s right to tithes in kind rendering 
Tg p notice unnecessary, 1B. § B. 4; and see Fell v. Wilson, 

Rast, 8: 

By 53 Geo. 3. e. 127. § 5. no action shall be brought for 
the recovery of any penalty for the not setting out of tithes, 
Y any suit instituted in any court of equity or ecclesiastical 
Court to recover the value of any tithes, unless within si: 
ears from the time when such tithes became due. And this 

extended to Ireland by 54 Geo. 3. c. 68. § 5. 
petits for tithes are generally instituted in the Court of 

Xceequer, See further, Limitation of Actions II. 1, 

h: he following statutes, for the summary recovery of tithes 
fore justices of the peace, have also operated to abridge the 
Ower of the ecclesiastical court, 
By 7 & 8 Wm. 3. c. 6. § 1. it is, for the more easy re- 
“very of small tithes, where the same do not amount to 
thove the yearly value of 40s, from any one person, enacted, 
that if any person shall fail in payment for twenty days 
to? demand, the parson may make complaint in writing 
two justices of the peace, (neither being patron, nor in- 
(tested), who, after summoning the party, are to hear and 
germine the complaint, and give a reasonable allowance for 

è tithes, and costs, not exceeding 10s, 
es lf the person complained against insists on any pre- 
IRivtion, composition, modus decimandi, or other title, de- 

ers the same in writing to the justices, and gives to the 
ty complaining sufficient security to pay costs at law, if 
€ title is not allowed, the justices are not to give judgment, 
the’ Justices have power to give costs, not exceeding 10s., to 

© party prosecuted, if they find the complaint false and 
of tious. The act not to extend to tithes within the city 

London, or in any other place where the same are settled 
RY any act of parliament, An appeal is given to the sessions; 
Ee proceedings or judgment, had by virtue of this act, 
othe’ removed or superseded, by any writ of certiorari, or 
in er writ whatsoever, unless the title of such tithes shall be 

juestion,” 
w 58 Geo. 3. ¢ 
© 
oe 

































































127. § 4. the remedy of this act 7 & 8 
3. is extended to all tithes where the value does not 
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it shall be lawful for the two next justices of the peace of 
the same county, other than such justice of the peace as is 
patron of the church or chapel to which the tithes belong, 
or any ways interested, upon complaint, to convene before 
them such Quaker, and to examine upon oath the truth of 
the complaint, and to ascertain what is due from such 
Quaker, and by order under their hands and seals to direct 
the payment thereof, so as the sum ordered do not exceed 
101.; and, upon refusal of the Quaker to pay, to levy the 
money. Any person aggrieved may appeal to the next ge- 
neral quarter sessions. 

No proceedings, or judgment, had by virtue of this act, 
shall be removed or superseded by any writ of certiorari, or 
other writs out of his majesty’s courts at Westminster, or 
any other court whatsoever, unless the title to such tithes 
shall be in question. 

The material point as to granting a certiorari is, whether 
the title to the tithes is really in question or not. The ge- 
neral denial of a right to tithes, by a Quaker, is not such 
a controverting the title, as shall enable him to have a certi- 
orari. 1 Burr, 485. 

By 1 Geo. 1. st. 2. c. 6. § 2. the like remedy is given for the 
recovery of all other ecclesiastical dues from Quakers, as 
by 7&8 Wm. 3. c. 34, is given for tithes to the value of 104. 

‘The justices of the peace, upon complaint of any parson, 
vicar, curate, farmer, or proprietor of such, tithes, or other 
person who ought to have, receive, or collect any such tithes 
or dues, may proceed in a similar manner as directed by the 
former act, touching Quakers, 

By 53 Geo. 3. c. 127. § 6. the provisions of the two last- 
mentioned statutes are extended to any tithes, &c. not 
exceeding the value of 50l, and one justice may receive the 
complaint, and summon the party to appear before two to 
determine it. So in Ireland, under the Trish act, 7 Geo. 3. 
c. 21, as extended by 54 Geo. 3, c. 68. § 6. 

The tithe of houses in London, which are regulated by 
87 Hen. 8. c. 12. may be recovered in the Court of Exche- 
quer. Bennett v, Treppass, Bro. P. C. Under 22 & 23 
Car. 2. c. 15, the tithes of all the parishes in London, injured 
by the great fire in 1666, are settled, to be levied by an equal 
rate; and, on non-payment, the lord mayor is to grant a 
warrant of distress for the same; or, on his refusal the lord 
chancellor, or two barons of the Exchequer, may grant such 
warrant; and all courts ecclesiastical and temporal are ousted. 
of their jurisdiction in this case by this statute. These 
tithes are a real charge on the houses, payable though they 
are empty, and leviable on the goods of the succeeding oc- 
cupier; and appeal lies from the lord mayor to the lord 
chancellor, 3 Ath. 639. 

By 32 Hen, 8. c. 7. § 7. where persons having any estate 
of inheritance, &c. in any parsonage, tithes or ecclesiastical 
profits admitted by law to be in temporal hands, shall be dis- 
seised by persons claiming title, the persons so disseised shall 
have their remedy in the temporal courts by such writs as 
the case shall require: and like provision is made in Ireland 
by 33 Hen. 8. (L) st. 1. c, 12; and by the Irish act 15 & 16 
Geo. 3. c. 27. § 3, it is positively provided that ejectment 
may be brought for non-payment of rent (one year being in 
arrear) reserved on leases of great or small tithes. 

Under the above act, 32 Hen. 8. c. 7. the inheritance of 
tithes, as well as of any other species of property, may be 
| recovered by ejectment, i 

By 6 Geo, 1. (Z) c. 14, leases of tithes for longer time 
than during incumbency, are void against the successors. 
(See as to England, Lease, IL.) and 89 Geo. 3. (Z) c. 14. de- 
clares void all leases of tithes made by lessees of rectors, &c. 
except leases to the actual occupiers of the land subject to 
the tithe. 























IV. Acorns, as they yearly increase, are liable to the 
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payment of tithes; but this is where they are gathered and 
sold, and reduced to a certain profit; not when they drop 
and the hogs eat them. 2 Inst. 643; Hetl. 27. 

Arrer-MaTH, on APTER-pasture, pays no tithes, except 

by custom; being the remains of what was before tith: 
2 Inst. 262, 652; 2 Danv. Abr. 589. tit. Dismes. F. N. B. 
58; Bro. Dismes, pl. 16; 11 Rep. 16; Cro. Jac. 42; Ld. 
Raym. 2483. But it is held in other books, that tithe is due of 
aftermowth hay. 1 Roll. Abr. 64. pl. 11; Cro. Eliz, 660; 
Cro. Jac. 116; Cro. Car. 403 ; 12 Mod. 498; Bunb. 10. And 
the principle upon which the doctrine that no tithe is due of 
aftermowth hay is founded is denied in some modern cases. 
In some of these it is laid down, that tithes shall be paid 
of divers crops grown upon the same land in the same year. 
Bunb. 19, 314, In others it is held, wherever there is, in 
the same year a new increase from the same thing, tithe is 
due. Bunb. 9; Gilb. Rep. in Eq. 231. 

‘Acistxenr of cattle upon pasture land, which hath paid no 
other tithes that year, pays tithe for the cattle. See ante, UI. 

Axper trees pay tithes, notwithstanding they are above 
twenty years’ growth, not being timber. Asn is timber; and 
therefore, if these trees are above twenty years’ growth, they 
are tithe free, Asr or asriy trees are exempted, if beyond 
that growth, in places where they are used for timber. 
2 Cro. 199. 

Barx of trees is not tithable, if the trees whereon produced 
were timber, 11 9. 

Barren Lanp, which is so of its own nature, pays no 
tithe; where land is barren, and not manurable without some 
extraordinary charge, in respect of such charge, and for the 
advancement of husbandry, such land being converted to til- 
lage, shall, for the first seven years after the improvement, 
be discharged from tithes, by construction of 2 & 3 Edw. 6. 
c. 18, § 5. But the barren land, during the seven years of 
improvement, shall pay such small tithes as have been ac- 
customably paid before; and afterwards to pay the full tithe 
according to the improvement. If land be merely over-run 
with bushes, or become unprofitable by bad husbandry, it 
cannot properly be called barren land; and if it be grubbed, 
or ploughed and sowed, it immediately pays tithes. 2 Inst. 
656; Cro. Eliz. 475. See also Stockwell v. Terry, 1 Ves. 115, 
and Warwick v. Collins, 2 Maule § Selw. 340, and Selsea, 
Ld. v. Powell, 8 Taunton, 297. that the proper enquiry seems 
to be whether the land was of such a nature in itself as to 
require extraordinary expense, either in manure or labour, to 
bring it into a proper state of cultivation: in which case it 
shall be exempt from tithes for seven years. See as to ex- 
emption of such land from tithes in Ireland, Irish acts, 5 Geo. 2. 
c. 9. § 6, 7; 33 Geo. 3. c. 25. § 1, 5. 

Brxcn Trees, where timber is scarce, and these trees are 
used for building, if above twenty years growth to be timber, 
ave: privileged’ Aer by 45 Edw. 3. e. 3. though this 
tree is not naturally timber, for it is necessity makes it so. 
2 Danv. Abr. 589.—Bexs are tithable for their honey and 
wax, by the tenth measure and tenth pound. It has been a 
question whether the tenth swarm can be demanded for tithes 
of bees, because bees are fere nature ; but when the bees 
are gathered into the hives, they are then under custody, and 
may pay tithe by the hive or swarm; but the tithe is general: 
paid in the tenth part of the honey. 1 Rol. Abr. 651; 3 Cro, 
404, 559.—Brren Woop is tithable though of above twenty 
years growth. 2 Inst. 643.—Bricks pay not tithes, for they 
are made of parcel of the freehold, and are of the substance 
of the earth, not an annual increase. 1 Cro. 1.—Broow shall 
pay tithe; but it may be discharged by custom, if burnt in 
the owner's house, or kept for husbandry. 2 Danv. Abr. 597. 

Catvzs are tithable, and the tenth calf is due to the 
when weaned, and he is not obliged to take it before ; but if 
in one year a person hath not the number of ten calves, the 
parson is not entitled to tithes in kind for that year, without 
a special custom for it, though he may take it in the next 
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ear, throwing both years ther; and it is a good cust 
b pay one calf in seven, ie there hath been no more ™ 
one year; and where a man sells a calf to pay the tenth o 
the value, or for the parson to have the right shoulder, 
1 Rol. Abr. 648; Raym. 277. 

Carrie sold pay tithe, but not cattle kept for the pl 
or pail, which shall pay no tithe for their pasture, by reas 
the parson hath the benefit of the labour of plough-cattle 
tilling the ground, by the tithe of corn, and tithe milk fo 
those kept for the pail; yet if such cattle bought are sold 
before used, or if, being past their labour, the cows are barrel 
and afterwards fatted in order to sell, tithes shall be paid fo 
them; though if the owner kill and spend the cattle in h 
own house, no tithe is due for them, being for his pı 
to support him in his labour about other affairs for which 
parson hath tithes. Cattle feeding on large commons, wh 
the bounds of the parish are not certainly known, shall 
tithes to the parson of the parish where the owner lives; 
if fed in several parishes, and they continue above a mon 
in each parish, tithes shall be paid to the two parsons p 

rtionably. 1 Rol. Abr. 635, 646, 647; Hardr, 35; 2& 

‘dw. 6. c.18. § 3.—Cuaxx and Cuarx-Prrs are not tithabl 
nor is Cray or Coar, as they are part of the freehold, an 
not annual, to pay tithes. 2 /nst. 651.—Cuerse pays tith 
by custom, where tithe is not paid for the milk; but if 
milk pays a tithe, the cheese pays none ; and it may be a 
custom to pay the tenth cheese made in such a month, for 4f 
tithe milk in that year. 1 Rol, Abr. 651, See Milke 
Curcxens are not tithable if tithe is paid for the eggs. 1 Role 
Abr. 642.—Coxts pay tithes in the same manner as 
Ibid. —Contes are tithable only by custom for those that 
sold, not for such as are spent in the house. 2 Danv. Al 
583. 

Cons pays a predial tithe; it is tithed by the tenth 
heap, or sheaf, which if the owner do not set out, he may P 
sued in an action upon the 2 & 3 Edw. 6. ¢.13, And if th 
parishioner will not sow his land usually sown, the 
may bring his action against him. When tithe corn is 
forth, the law gives the parson a reasonable time to carry 
away ; and if he suffer the same to lie too long on the 

to the prejudice of the owner thereof, he may 

action ; but the parson may not set out the tithes 

take them away without leave. 1 Rol. Abr. 644; 1 Sid. 28 
2 Vent. 48; Ley, 70. 
Deer are not tithable, for they are feræ nature ; thou 
in parks, &c. they pay tithes by custom. 2 Inst, 651 
Doves kept in a dove-house, if they are not spent in t 
owner’s house, are tithable. 1 Vent. 5. 

Ecos pay tithes when tithes are not paid for the 
1 Rol. Abr. 642.—Eim Trees, being timber, are dist 
from the payment of tithes, but not if under twenty 
growth. 2 Inst, 643. Moo 
Farrow Grouxp is not tithable for the pasture in i 
year in which it lies fallow, unless it remain beyond the col! 
of husbandry, because it ii wes and renders the land 
fertile by lying fresh. 1 Rol. Abr. 642.—Funws being d 
iimik manurable, or converted into pasture, are subj 
to the payment of tithes. 1 Rol. Rep. 354. Fisu taken 
the sea or common rivers are tithable only by custom, 

ithe is to be paid in money, and not the tenth fish; but 






































p> and rivers inclosed ought to be set forth as a 
in kind. 2 Danv. Abr. 583, Jee Soman otr 
or hemp sown, shall early 5s. for tithe, no M°, 
n & 12 Wm 8. c. 16. rX rmer act (3 & 4 Wm. § M. & 
fixed the modus at 4s. The tithe of hemp is in li 
ascertained at 5s. an acre in Ireland, by the Irish act, 28 G0% 
c. 29; but no act has defined the tithe of flax sown an 
land.—Forest Laxps shall pay no tithes while in the May 
of the king, though such lands in the hands of a subject t abin 
pay tithes ; and if a forest shall be disafforested, and wi 
a parish, it shall pay tithes. 1 Rol. Abr, 655; 3 Cro. 
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Fowts, as hens, geese, ducks, are to pay tithes, either in eggs 
or the young, according to custom, but not in both. So of 
turkies it is now resolved that tithes are due of their eggs or 
young, 2 P.W.463. Frurr, apples, pears, plums, cherries, 

c, pay tithes in kind when gathered, and ought to be set out 
according to the statute. 2 Jnst. 621.—Frurr Trers cut 
down and sold are not tithable if they have paid tithe-fruit that 
Year before cut. Ibid. 652.—Furzus, if sold, pay tithe; not 
ìf used for fuel in the house, or to make pens for sheep &c. 

‘ood’s Inst. 166. 

Gaxneys are tithable as lands, and therefore tithes in kind 
are due for all herbs, plants, and seeds sowed in them; but 
Money is generally paid by custom or agreement.—Grass 
mown is tithable by payment of the tenth cock, or according 
to custom; but for grass cut in swaths for the sustenance of 
ugh cattle only, not made into hay, no tithe is to be paid. 
ass or corn, &¢. when sold standing, the buyer shall pay 
the tithes; and if sold after cut and severed, the seller must 

yit. ‘The parson is not obliged to take tithe of grass the 
cut, but may let it lie long enough to make it into 
1 Stra, 245: 1 Rol. Abr. 644, 645. See post, Hay. 
| Hazur, Hort, and Marie Trers, &c. are regularly 
tithable, although of twenty years growth. 2 Danv. Abr. 589. 
Hay pays a predial tithe ; the tenth cock is to be set out 
and paid, after made into hay, by the custom of most places ; 
ind by custom generally, but not of common right, the pa- 
Tishioners shall make the grass cocks into hay for the parson's 
le; but if they are not obliged to make the tithe into hay, 
ley may leave it in cock, and the parson must make it, for 
which purpose he may come on the ground, &e. A prescrip- 

to mensure out and pay the tenth acre, or part of grass 
tanding, in lieu of all tithe hay, may be good. And if 
Meadow ground is so rich that there are two crops of hay in 
ne year, the parson, by special custom, may have tithe of 
both; 1 Rol, Abr. 643, 647, 950.—Heavtanns are not tith- 
able if only large enough for turning the plough; but if 
Tanger, tithe may be, and generally is, payable. 2 Inst, 658. 
~Howp, see Flaz.—HerBace of ground is tithable for barren 
Sattle kept for sale, which yield no profit to the parson. 

%od's Inst. 167.—Honey pays a tithe, see Bees.—Hors are 

tithabie, and the tenth part may be set out after they are 
ed, It is now settled, on appeal to the House of Lords, 
that hops ought to be picked and gathered from the bines 
fore they are tithable; and then measured in baskets, be- 
fore being dried, and every tenth basket set out for the tithes ; 
no usage can vary this rule, Knight v, Halsey, 2 B. & P. 
172; 7 T, Ry K. B. 86; and see Bro. P. C. tit, Tithes-— 
tses kept to sell, and afterwards sold, tithes shall be paid 
for their pasture, though not where horses are kept for work 
And labour, Hut. 7 
‘ousrs for dwelling are not properly tithable. A modus 
May be paid for houses in lieu of tithes of the land upon 
Which they are built; and a great many cities and boroughs 
ave a custom to pay a modus for their houses, ns it may 
be reasonably supposed that it was usual to pay so much for 
the land, before the houses were erected on it.” 11 Rep. 16; 
Inst. 659. See London (T 
apo» pay a tithe as calves; the tenth is due to the parson. 

ood, 167. 

Adius are tithable in like manner as calves; but if they 
© yeaned in one parish, and do not tarry there thirty days, 
ħo tithe is due to the parson of that place. If there be a 
Stom that the parishioners having six lambs or under shall 
AY so much for every lamb, and if he have above that 
Amber then to pay the seventh, it is good. 3 Cro, 403, 
whe Tector’s right to the tithe of lambs vests at the time 
hen they are yeaned, although the tithe cannot be set out 
ma they are fit to be weaned. 1 B. § B. 84. The tithe of 
paubs is when the animals are dropped, but the farmer is 
ose to keep them until they are capable of living without 
dam, 2Y, § J. 575. 
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Leap may pay tithe by custom, as it does in some counties ; 
but it doth not without it, 2 Jnst. 651.—By custom only 
Live and Liwe-xixys are tithable. 1 Rol. Abr. 642. 

Mapper is now tithable in kind; it was liable for twenty- 
eight years only, to a modus of 5s., but the statutes for that 
purpose are expired. 31 Geo. 2. c. 12; 5 Geo. 3. c. 18,— 
Masr of oak and beech pays tithes as under Acorns. 

Mrs is tithable when no tithes are paid for cheese, all the 
year round, except custom over-rules; and it is payable by 
every tenth meal, not tenth quart or part of every meal; and 
it was formerly held, that it was to be brought to the house 
of the parson, &e., in which particular this tithe differs from 
all others, which must be fetched by the receiver. But this 
is only where there is a special custom; and it seems now de- 
cided, that the tithe of milk is by setting out every tenth 
morning and evening's meal in clean vessels, belonging to the 
owner of the milk, and leaving the same therein till the 
vessels are again wanted by the owner; and if not fetched 
away by the parson prior to that time, the owner is at liberty 
to throw it on the ground; and in the intermediate time the 
owner is not answerable for any accident that may happen to 
it. Dr, Bosworth v. Limbrick, Bro. P. C. The tithe of milk 
is that of the whole of the tenth day morning and evening, 
and not the tenth meal ; and the milk of a whole herd of cattle 
must be taken on the same day. 2 Y. & J. 575. Insome places 
they pay tithe cheese for milk, and in others some small rate 
according to custom. Cro, Eliz. 609; 2 Danv. Abr. 596, 

Mitts. As there are several sorts of them, the tithes are 
different; the tithes of corn-mills driven by wind or water 
have been paid in kind, every tenth toll-dish of corn to the 
parson of the parish wherein the mills are standing. But 
ancient corn-mills are tithe-free, being suggested that they 
are very ancient, and never paid tithes, &c. And it is ques- 
tioned whether tithe is due for any corn-mills, unless by 
custom, because the corn hath before paid tithe; and it se 
rather a personal tithe where due. The tithes of fulling-mills, 
paper-mills, powder-mills, &c. are personal, charged in re- 
spect to the labour of men, by custom only; and these are 
regarded more as engines of several trades than as mills, 
1 Rol, Abr. 656; 2 Inst. 621. It is now settled, that tithes 
of all mills are personal tithes, and only a tenth part of the 
clear profits, deducting all charges and expenses, is payable 
as tithe. Nemwte v. Chamberlain, Bro, P. C.; and see 2 P, 
Wms. 

Mixes pay no tithes but by custom, being of the substance 
of the earth, and not annually increasing, 2 Inst. 651, 

Nurseries ov ‘ures shall pay tithes if the owner dig 
them up, and make profit of them by selling. 2 Danv, Abr. 
585; 1 Co. 626; 2Jon. 416; Godb, 431; Hard. 380. 

Oak ‘Trees are privileged as timber from the payment of 
tithes by the statute of Silea Cedua, 45 Edn. 3. c. 3. if of or 
above twenty years growth; and if oaks are under that age, 
it is the same when they are apt for timber. Moor, 541. 
See ante, LUL.—Orrenines, &c, are in the nature of personal 
tithes. 2 Just, 659, 661. See Offerings, Oblations—On- 
euanns pay tithes both for the fruit they produce and the 
grass or grain, if any sown or cut therein. 2 Znst, 652. 

Pauxs are tithable by custom for the deer and the herbage ; 
and when disparked and converted into tillage, they shall pay 
tithes in kind. The tithes of parks may be in part certain, 
and part casual; and 2s, a year, and a shoulder of every 
third deer hath been paid as tithe for a park, 1 Rol, Rep. 
176; Hob. 87, 40.—Panrrivoxs and Purasants, &c, as the 
are fer nature, yield no tithes of eggs or young. 1 Rol. 
Abr, 656.—Pease, if gathered for sale, or to feed hogs, pay 
tithes; but not green pease spent in the house. 1 Rol, Abr. 
647. Pease are generally a great tithe, but the vicar may 
be endowed of them. See Parl. Ca, tit. Tithes.—Prcrons 
ought to pay tithes when sold; and this holds good if they 
lodge in holes about a house, as well as in a dove-house; and 
by custom, if spent in the house, they may be tithable, though 
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not of common right. 2 Danv. Abr. 583, 597. Pros are 
tithable, as calves. Zbid.—Portanp Trees, such as are usu- 
ally lopped and distinguished from timber-trees, pay tithes. 
Plowd. 470. 

Porarors are a small tithe, wherever planted and in what- 
ever quantities they are produced. The setting out the tithe 
of potatoes by the tenth basket as raised, and immediately 
xemoving the other nine parts, and so going on through the 
day, held not to be a setting out binding on the tithe-owner, 
and consequently no payment of tithe; a reasonable quantity 
must be raised before setting out the tenth for inspection and 
view. 2 Hagg. Eccl. Rep. 495. 

Quarries or Stoxx, &e. are not subject to pay tithes, 


because they are part of the inheritance, and tithes ought to | 


be collateral to the land, and distinct from it. 1 Rol, 644. 

Ranzrrs, See Conies.—Raxryos or Corn are not tithable, 
for they are left for the poor, and are properly the scatterings 
of the corn whereof the tithes have been paid, left after the 
cocks set out are taken away. Cro. Eliz. 660. See ante, 
TIL. (Corn.) 

Sarrnon pays a predial and small tithe. 1 Cro. 467.— 
Sarr is not tithable but by custom only. 1 Bunb. 10.— 
Sueep, a tithe is paid for, of lambs and wool, and therefore 
they pay no tithe for their feeding. But see ante, ILI. Agist- 
ment. If sheep are in the parish all the year, they are to 
pay tithe wool-to the parson; but if removed from one parish 
to another (without fraud), the parson of each parish to have 
tithe pro ratd, where they remain thirty days in a parish; 
and if they are fed in one parish and brought into another to 
be shorn, the same tithing is to be observed. 1 Rol. Abr. 
642, 647; 3 Cro, 237. It seems now that the rule is, that 
tithe of the wool shall be paid where the sheep are shorn, 
and agistment tithe in other parishes where they have been 
depastured. Shaw's Law of Tithes.—SruseLe pays no tithe 
under aftermath. 2 Inst. 652. 

Tares, vetches, &c. are tithable; but if they are cut down 
green, and given to the cattle of the plough, where there is 
not a sufficient pasture in the parish, no tithe shall be paid 
for them. 1Cro. 139.—TiLes are no yearly increase, and 
not tithable. 2 Jnst, 651.—Tiwuer Trees, such as oaks, 
ashes, and elms, and in some places beech, &c. above the age 
of twenty years, were discharged of tithes by the common 
law, before the 45 Edw. 3. c. 3. and the reason of it is, be- 
cause such trees are employed to build houses, and houses 
when built are not only fixed to but part of the freehold ; 
loppings of timber-trees above twenty years growth, pay no 
tithes, for the branch is privileged as well as the body of the 
tree, and the roots of such trees are exempted as parcel of 
the inheritance. Trees cut for plough-bote, cart-bote, &c. 
shall not pay tithes, although they are no timber; but all 
trees not fit for timber, and not put to those uses, pay tithes. 
1 Rol. Abr. 650; Cro, Eliz. 477,499. See ante, I1.—Turrs 
used for fuel are part of the soil, and tithe-free. 2 Inst. 651. 
—Turnirs are reckoned among small predial tithes; and the 
tithes of them shall be paid as often as they are sown, though 
twice or more on the same land and in the same year. So if 
eaten off the land by barren cattle. Bunb. 10. See IL. 
Agistment. 

Uxprrwoop js tithable, though the tithe is not of annual 
Payment; and is set out while standing, by the tenth acre, 
Pole, or perch ; or when cut down, by tenth faggot or billet, 
as custom directs ; and if he that fells the wood doth not set 
out the tithe, he is liable to the treble damages by 2 & 3 Ed, 
6. c. 13. But if the underwood is used for firing in a house 
of husbandry, or to burn brick to repair the house, or for 
hedging and fencing the lands in the same parish, it may be 
discharged from tithe, 2 Inst. 642, 643, 652; Hob. 250; 2 
Dano. Abr. 597. 

Warrens, where tithable, see Conies, Waste Grouxp 
whereon cattle feed, is liable to the payment of tithes. 2 
Danv. Abr, Woap growing in the nature of an herb is a 
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predia'and small tithe. Hutt. 77 ; Cro. Car. 28. Woop 
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erally esteemed to be a great tithe. If wood ground 
e likewise timber trees grown on them, and consist 
the most part of such trees, the timber trees shall privile 
the other wood ; but if the wood is the greatest part, then 
must pay tithes for the whole. 13 Rep.18. If wood be cu 
to make hop-poles, where the parson hath tithe of hops, M 
tithe shall be paid for it. Hughes's Abr.689. See ante, Ue 
Woor is a mixt small tithe, paid when clipped; On 
fleece in ten, or in some places one in seven, is given to th 
| parson. If there is under ten pounds of wool at tl je shearing 
| a reasonable consideration shall be paid, because the tith 
| are due of common right; and if less than ten fleeces, 
shall be divided into ten parts, or an allowance be otherwis 
| made. All sheep killed, and sheep which die, pay tithe 
wool ; and neck-wool cut off for the benefit of the wool, 
not if it is to preserve the sheep from vermin, &c. Also 
wool of lambs shorn at Midsummer, though tithe was 
for the lambs at Mark-tide, is tithable. 1 Roll. Abr. 
647; 2 Inst. 652. See Sheep, and ante, IV. 
































VII. Lawns, and their occupiers, may be exempted 
discharged from the payment of tithes, either in part, 
totally; first, by a real composition; or, secondly, by cus 
or prescription, 

First. A real composition is when an agreement is mad 
between the owner of the lands and the parson or vicar, Wi 
the consent of the ordinary and the patron, that such lan 
shall for the future be ape Gey from payment of tithes, 
reason of some land or other real recompense given to 
parson in lieu and satisfaction thereof, 4 Just. 490; Re 
38; 13 Rep. 40. This was permitted by law, because it 
supposed that the clergy would be no losers by such con 
position; since the consent of the ordinary, whose duty it} 
to take care of the church in general, and of the patron 
whose interest it is to protect that particular church, 
both made necessary to render the position effectu 
and hence have arisen all such compositions as exist at thi 
day by force of the common law. But, experience showin 
that even this caution was ineffectual, and the possessions 0 
the church being, by this and other means, every day 
nished, the disabling statute, 13 Eliz. c. 10. was made’ 
which prevents, among other spiritual persons, all p 
and vicars from making any conveyances of the estate 
their churches, other than for three lives or twenty-on 
years. So that now, by virtue of this statute, no real con 
position made since the 13 Eliz. is good for any longer te! 
than three lives, or twenty-one years, though made by con: 
of the patron or ordinary. k 

Neither was a composition made since that statute binding 
on a succeeding incumbent, although sanctioned by the con 
currence of al parties, and acquiesced in for 130 years. 
Wood, 187 ; 7 Br. P. C. 44; 1 E. § Y. 543. But NOW, as 
the 2 & 3 Wm. 4. c. 100. § 2. every composition which | 
been confirmed by the decree of a court of equity, in a suit 
which the ordinary, patron, and incumbent were parti 
which has not since been set aside, or departed from, 









































































and 3 Ed, 6. c. 13; the latter of which expressly provid 
that no person shall be sued for tithes of any descrip 
that are discharged by composition real, 2 Jnst. 490i 
E. § Y. 195. “ 

No evidence is sufficient to support a real composi 
unless it bear some reference to a deed of composition 
Bos. & Pull. 172. 

With regard to compositions entered into between | 
tithe-owner and any parishioner, for the latter to retain ti 
tithe of his own estate, it has been decided that they 
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Analogous to leases from year to year between landlord and 
‘nant; and if they are paid without or beyond an agree- 
ment for a specific time, they cannot be put an end to without 
Six months’ notice before the time of payment, and the pa 
Nshioner may avail himself of the defect of notice, at the 
Same time that he controverts the right of the incumbent, to 
Teceive tithe in kind: an objection not permitted to a tenant 
Who denies the right of the landlord. See Rent, 2 Bro. C. R. 
1. See ante, 
Compositions for tithes cease on the death of the incum- 
bent with whom they were made, at least as to his successor; 
ut if the successor continue to receive the next payments 
lue after the death of his predecessors, he can only be ac- 
Countable to the executors for such portion of it as the nature 
$f the tithes would have amounted to, if paid in kind, accru- 
ing due between the last composition received by the pre- 
Ceding incumbent and his death ; and not pro ratd according 
the time which had run before his death from the last pay- 
Ment. 10 East, 269. 
A parishioner who has compounded with the parson one 
Year {br his tithes, and has not determined the composition, 
Cannot set up as a defence to an action for the next year’s 
apposition money, that the parson is simoniacus. 8 Taunt, 333, 
The mode of making composition for tithes, either by 
Portions of land applied to the purpose, or by corn rents ad- 
Justed from time to time on an average of a certain number 
of years, has of late been very extensively adopted in acts of 
inclosure ; the provisions of many of which acts for this 
Purpose extend not only to lands newly enclosed, but also to 
all tithes and moduses, and compositions for tithes throughout 
the whole of many parishes. Most of those acts are local; 
And many of them private and not printed, being considered 
äs relative merely to the place over which they operate, with- 
Sut adverting to their effect on the general system of law in 
Is particular. 
By the 4 Geo. 4. c. 99. as amended by 5 Geo. 4. c, 63. and 
Geo, 4, c. 60. provisions of a very extensive and detailed 
Mature were made for the establishment of compositions for 
tithes in Ireland, by the co-operation of certain select vestries 
ìn each parish with the incumbent, in appointing commi: 
“loners for the purpose, who were empowered to agree in 
‘Xing the amount of the annual sum to be paid as a compo- 
Sition for all tithes, after due inquiry on the average amount 
id, or agreed, or adjudged to be paid during seven years 
Preceding November, 1821 ; such composition not to be lower 
an such average, nor to exceed it more than one-fifth. A 
Power of appointing umpires was given; as also an ultimate 
ogherintending power to the lord licutenant and privy council 
of Ireland, i 
Numerous compositions, extending to nearly one-half of 
the parishes of Ireland, were entered into under the above 
Statutes, which have been further amended by the 2 & 3 
m, 4, c, 119, and 3 & 4 Wm. 4. c. 100, te 
Secondly. A discharge by custom or prescription is, (but 
ow see post,) where, time out of mind, such persons or such 
lands have been, either partially or totally, discharged from 
the Payment of tithes. And this immemorial usage is binding 
Upon all parties; as it is in its nature an evidence of uni 
ersal consent and acquiescence, and with reason supposes 
A real composition to have been formerly made, This cus- 
Mm or prescription is either de modo decimandi, or de non 
Aecimando, o 
modus decimandi, commonly called by the simple name 
fa modus only, is where there is by custom a particular 
Manner of tithing allowed, different from the general law of 
taking tithes in Kind, which are the actual tenth part of the 
Mual increase. This is sometimes a pecuniary compen- 
ition, as two-pence an acre for the tithe of land; sometimes 
shaj) è compensation in work and labour, as that the parson 
all have only the twelfth cock of hay, and not the tenth, in 
sideration of the owner's making it for him; sometimes in 
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lieu of a large quantity of crude or imperfect tithe, the parson 
shall have a less quantity, when arrived to greater maturity, 
as a couple of fowls in lieu of tithe eggs, and the like. Any 
means, in short, whereby the general law of tithing is altered 
and a new method of taking them is introduced, is called a 
modus decimandi, or special manner of tithing. 

Moduses are of two kinds, customary and prescriptive. 
The former is a modus which extends over a hundred, parish, 
township, hamlet, or other well known district, and is com. 
mon to all the persons and lands within the place in general, 

It is strictly a custom, and it is generally called a distinct 
or parochial modus, 
he latter is a modus confined to a particular estate, farm, 
or other limited quantity of land, generally called a farm 
modus, and it is properly a prescription, 

The only difference between a composition real and a 
modus is the time of their commencement ; for a composition 
real, as contra-distinguished from a modus, necessarily im- 
plies an agreement made after the time of legal memory. 
See 2 Eagle on Tithes, 40. 

To make a good and sufficient modus, the following rules 
must be observed. 1. It must be certain and invariable, for 
payment of different sums will prove it to be no modus, that 
is, no original real composition; because that must have 
been one and the same from its first. original to the present 
time. 1 Keb. 602. 2. The thing given, in lieu of tithes, 
must be beneficial to the parson, and not for the emolument 
of third persons only: thus a modus to repair the church in 
lieu of tithes, is not good, because that is an advantage to the 
parish only; but to repair the chancel is a good modus, for 
that is an advantage to the parson, 1 Roll. Abr. 649, 3, It 
must be something different from the thing compounded for; 
one load of hay, in lieu of all tithe hay, is no good modus; 
for no parson would bond fide make a composition to receive 
less than is due in the same species of tithe; and therefore 
the law will not suppose it possible for such composition to 
have existed. 1 Lev. 179. 4. One cannot be discharged 
from payment of one species of tithe by paying a modus for 
another. hus a modus of 1d. for every milch cow will dis- 
charge the tithe of milch kine, but not of barren cattle; for 
tithe is, of common right, due for both; and therefore a 
modus for one shall never be a discharge for the other. Cro. 
Eliz. 446; Salk, 657. 5, The recompense must be in its 
nature as durable as the tithes discharged by it; that is, an 
inheritance certain; and therefore a modus that every inha- 
bitant of a house shall pay 4d. a-year, in lieu of the owner's 
tithes, is no good modus ; for possibly the house may not be 
inhabited, and then the recompense will be lost. 2 P, Wms. 
462. 6. The modus must not be too large, which is called a 
rank modus; as if the real value of the tithes be 60/. per ann, 
and a modus is suggested of 40/, this modus will not be esta- 
blished ; though one of 40s, might have been valid. 11 
Mod, 60. Indeed, properly speaking, the doctrine of rank- 
ness in a modus is a mere ons of evidence drawn from the 
improbability of the fact, and not a rule of law. Pyke v, 
Donling, Hil. 19 Geo. 3. C. B. For, in these cases of pre- 
scriptive or customary moduses, it is supposed that an original 
real composition was anciently made; which being lost by 
length of time, the immemorial usage is admitted as evidence 
that it once did exist, and tl from thence such usage was 
derived, Now time of memory hath been long ago ascer- 
tained by the law to commence from the beginning of the 
reign of Richard the First ; and any custom may be destroyed. 
by evidence of its non-existence in any part of the lon; 
period from that time to the present ; wherefore, as this real 
composition is supposed to have been an equitable contract, 
or the full value of the tithes at the time of making it, if the 
modus sct up is so rank and large, as that it beyond dispute 
exceeds the value of the tithes in the time of Richard the 
First, this modus is (in point of evidence) felo de se, and 
destroys itself, For, as it would be destroyed by any direct 
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evidence to prove its non-existence at any time since that 
æra, so also it is destroyed by carrying in itself this internal 
evidence of a much later original. 

To constitute a good modus, it seems necessary that 
should be such as would have been a certain, fair, and reason- 
able equivalent or composition for the tithes in kind, before 
the year 1189; and therefore no modus for hops, tarkies, or 
other things introduced into England, since that time, can be 
good. Bunb. $07. The question of rankness, or rather 
modus or no modus, is a question of fact which courts of 
equity will send to a jury unless the grossness of the modus 
is so obvious as to preclude the necessity of it. 2 Bro. C. R. 
103; 1 Black. Rep. 420. 

A custom to pay be a part of the tithe, without substi- 
tuting any thing else in lieu of the remainder, is bad. But a 
custom to pay less than the whole tithe, may be good, where 
something in lieu of, and as a compensation for, the rest is 
paid to the parson. 7 T. R. 93. 

For the provisions of the recent statute respecting moduses, 
and other exemptions from tithes, see post. 

A prescription de non decimando is a claim to be entirely 
discharged of tithes, and to pay no compensation in lien of 
them. Thus the king by his prerogative is discharged from 
all tithes, Cro. Eliz. 511. So a vicar shall pay no tithes to 
the rector, nor the rector to the vicar, for ecclesia decimas non 
solvit ecclesice. Cro. Eliz. 479, 511; Sav. 3; Moor, 910. 
But these personal privileges (not arising from, or being an: 
nexed to the land) are personally confined to both the king 
and the clergy; for their tenant or lessee shall pay tithes, 
though in their own occupation their lands are not generally 
tithable. And, generally speaking, it is an established rule, 
that in lay hands modus de non decimando non valet. But it 
seems that the king’s tenant at will shall not pay tithes. 1 
Woodd. 100, 

Spiritual persons or corporations, as monasteries, abbots, 
bishops, and the like, were always capable of having their 
lands totally discharged of tithes by various ways. Hob. 
309; Cro. Jac, 808. As, 1. By real composition; 2. By 
the pope's bull of exemption; 3. By unity of possession; as 
when the rectory of a parish, and lands in the same parish, 
both belonged to a religious house, those lands were dis- | 
charged of tithes by this unity of possession; 4. By pre- 
scription; having never been liable to tithes, by being 
always in spiritual hands; 5. By virtue of their order; as 
the Kni hts Templars, Cistercians, and others, whose lands 
were privileged by the pope with a discharge of tithes. 2 
Rep. 44; Seld. Tith. c. 18, § 2. Though, upon the dissolu- 
tion of the greater abbeys by Henry VIII., most of these 
exemptions from tithes would have fallen with them, and the 
lands become tithable again, had they not been supported | 
and upheld by the 1 Hen. 8. c. 13. which enacts, § 17. 
(vulgo 20.) that all persons who should come to the 3- 
sion of the lands of any abbey then dissolved, should hold 
them free and discharged of titbes, in as large and ample a 
manner as the abbeys themselves formerly held them. ‘This 
| alae is peculiar to this statute; and, therefore, all the 
lands belonging to the lesser monasteries, dissolved by 27 
Hen, 8. c. 28, are now liable to pay tithe. And from this 
original have sprung all the lands, which, being in lay hands, 
do at present claim to be tithe-free ; for if a man can show 
his lands to have been such abbey lands, and also immemo- 
rially discharged of tithes by any of the means before-men- 
tioned, this is now a good prescription de non decimando. 
But he must show both these requisites; for abbey lands, 
without a special ground of discharge, are not discharged of 
course; neither will any prescription de non decimando avail 
in total discharge of tithes, unless it relates to such abbey 
lands. 2 Comm. c. 8, 

A like exemption of the land formerly belonging to mo- 
nasteries in Ireland, is contained in the Irish act 35 Hen. 8, 
St. 2. 0. 5. 
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A catalogue of the greater monasteries, in respect of whi 


exemptions may be claimed, is contained in Tanner's Nolilia. 
copied into Burn’s Eccl. Law, title Tithes, 
into the Appendix to Toller on Tithes. 

[The following view of the law respecting such exemptio 
is contained in a note on the statute, in Evan's Collection o 
Statutes.) 

The exemption may be in respect, first, of unity of poss 
sion by the spe of the parsonage, and the land tthable 
and this exemption takes place as well when they are in the 
hands of a tenant, as when they are in the hands of the owner.. 
The requisites to such exemption are, that the union must 
have been, 1. founded on the legal title: 2. equal with 
spect to the quantity of estate: 3, free from the payment 
any tithes in any manner: 4. immemorial; and such 
memorial possession must be proved, and is not to be p 
sumed. Christie v. Oram, Gwill, 1354. but see Ingram Y.. 
Thackstone, Gwill. 819. Secondly, in respect of orders 
Religious orders were by Pope Pascal II. exempted gene 
from tithes of lands, dum propriis manibus excoluntur. Th 
exemption was confined by Pope Adrian IV. to the orders 
the Cistercians, Templars, Hospitallers, and was af 
wards endeavoured by Innocent III. to be extended to the 
Preemonstratenses: but the extension has not been allowed it 



























this country. By the Council of Lateran, in 1215, recei 
law in England, the exemption of religious houses was 
strained to the lands of which they were at that time in 
session. The Cistercians afterwards obtained bulls for 
exemption of lands in the hands of tenants. Such exempti@ 
were prevented for the future by 2 Hen. 4. c. 4; but are val 
as to privileges then existing. Lands, in respect of whid 
the monasteries were entitled to exemption ratione ordinis, 
exempted ; although, at the time of the dissolution, 
were in the hands of tenants, and as such tithable. Cowley 
Keys, Gwill. 1808: but it is otherwise with respect to Ja 
which previous to the dissolution had been granted in tal 
Farmer v. Shereman, Hob. 258; Gwill. 431. The ewemptio 
extends in other cases only to lands in the hands of # 
owners. It may be claimed by a tenant in tail, or by a 
for life under the limitation of a settlement, Hett v. 
Gwill. 1515; but not by a lessee for life, semble, ib. 
absolute and not a qualified discharge was presumed in fa 
of lands that had never paid tithes, although belonging £05 
Cistercian abbey, and never in lease, and although tithes h 
been paid for other parts of the same farm when in the 
of tenants. Ingram v. Thackstone, Gwill. 819. 

Lands of the order of St. John of Jerusalem, which came 
the crown by 32 Hen. 8. c. 24, are exempted from tit 
under the authority of 31 Hen. 8. c. 18. See Toller, 175. _ 
Tt has been held that lands exempted by the statute 
not chargeable, although they have paid tithes ever since ™ 
passed. Clericourt, E. v. Denton, Ly., Gwill. 363. 
wise that lands so exempt are not rendered liable b e 
general provision of an inclosure act, that tithes should a 
Paid from the new inclosure, notwithstanding any modus of 
exemption in other parts of the parish. 3 Bro, P. C, 51i 
Gwill. 704, 
Where A. purchased an estate free from rectorial 
with a right of common annexed thereto, and the cot 
was afterwards inclosed under an inclosure act, and 
land was allotted to in lieu of his right of common, 
tithe is payable in respect of the land so allotted. 5 
A. 22. 
Land exempted from tithes, as being part of the 
of ‘an ancient monastery; when ind by act of parliament 
shall not be made liable to tithes by any general words of te 
act, 7 Bro. P. C. 12. > sn 

In a suit for tithes there was no proof of payment for 
very long period; all the evidence which could tend to Ba i, 
a legal exemption (claimed by the occupier) was adduce ig 
the hearing; but as that could not, in the opinion 
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‘Court, justify a jury in finding for the exception, an issue was 
tefused. Koss v. Aglionby, 4 Russ. 489. 
, By a recent statute (2 & 3 Wm. 4. c. 100,) the length of 
time requisite to support claims of modus decimandi, or ex- 
€mptions from or discharge of tithes, has heen most materially 
lortened. 
By § 1. all prescriptions and claims of or for any modus 
decimandi, or of or to any exemption from or discharge 
tithes, by composition real or otherwise, shall, in cases 
Where the render of tithes in kind shall be hereafter de- 
Manded by the king, or any duke of Cornwall, or by any lay 
Person, not being a corporation sole, or by any body cor- 
Horate whether temporal or spiritual, be sustained and be 
leemed valid in law, upon evidence showing, in cases of claim 
a modus decimandi, the payment or render of such modus, 
d in cases of claim to exemption or discharge showing the 
fnjoyment of the land, without payment or render of tithes, 
Money, or other matter in lieu thereof, for the full period of 
thirty years next before the time of such demand, unless in 
case of claim of a modus decimandi the actual payment or 
Tender of tithes in kind, or of money or other thing differing 
Mn amount, quality or quantity from the modus claimed, or 
' case of claim to exemption or discharge, the render or pay- 
Ment of tithes, or of money or other matter in lieu thereof, 
all be shown to have taken place at some time prior to such 
thirty years, or it shall be proved that such payment or render 
of modus was made or enjoyment had by some consent or 
Agreement expressly made or given for that purpose by deed 
° writing; and if such proof in support of the claim shall be 
Extended to the full period of sixty years next before the time 
such demand, in such cases the claim shall be deemed ab- 
lute and indefeasible, unless it shall be proved that such 
Payment or render of modus was made or enjoyment had by 
ement for that purpose by deed or writing ; and where 
pigen der of tithes in kind shall be demanded by any arch- 
pihop, bishop, dean, prebendary, parson, vicar, master of 
ital, or other corporation sole, whether spiritual or tem- 
‘al, then every such prescription or claim shall be valid 
indefeasible, upon evidence showing such payment or 
Tender of modus made or enjoyment had, as is therein-before 
qentioned, anplteabja to the nature of the claim, for and 
juting the whole time that two persons in succession shall 
live held the office or benefice in respect whereof such render 
tithes in kind shall be claimed, and for not less than three 
‘al after the appointment and institution or induction of a 
eka Person thereto: provided that if the whole time of the 
ing of such two persons shall be less than sixty years, 
' it shall be necessary to show such payment or render of 
ats made or enjoyment had (as the case may be,) not only 
manag the whole of such time, but also during such further 
heer of years, either before or after such time, or partly 
fu’, aNd partly after as shall with such time make up the 
Period of sixty years, and also for the further period of 
oN Years after the appointment and institution or induction 
be" third person to the same office or benefice, unless it shall 

Proved that such payment or render of modus was made 
quoyment had by agreement by deed or writing. 

y § 2. no modus, exemption or discharge shall be deemed 
be within the act, unless such modus, &c. shall be proved 

ave existed and been acted upon at the time of or within 
Year next before its passing. 

3, Provided that the act stall noe Be sraao any suit 
Action relative to any of the matters before mentioned, now 
erg, Pe after commenced during the then session of parlia- 

» or within one year from the end thereof. 

+ Provided that the act shall not extend to any case 
"re the tithes of any lands, &c. shall have been demised 
ged for any term of life or years, or where any compo- 

M for tithes shall have been made by deed or writing, by 
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Person or body SOTE entitled to such tithes, with the 
or occupier of the land, for any such term or number 






TITHES, VII. 


of years, and such demise or composition shall be subsisting 
at the passing of the act, and where any action or suit shall be 
instituted for the recovery of tithes in kind within three years 
next after the expiration, surrender, or other determination of 
such demise or composition. 

§ 5. Where any lands or tenements shall have been or shall 
be held or oceupied by any rector, vicar, or other person 
entitled to the tithes thereof, or by any lessee of any such 
rector, &e. or by any person compounding for tithes with any 
such rector, &e. or by any tenant of any such rector, or per- 
son, or of any such lessee or compounder, whereby the right 
to the tithes of such lands or tenements may have been or may 
be during any time in the occupier thereof, or in the person 
entitled to the rent thereof, the whole of every such time and 
times shall be excluded in the computation of the several 
periods of time therein-before mentioned. 

§ 6. The time during which any person otherwise capable 
of resisting any claim to any of the matters before mentioned 
shall have been or shall be an infant, idiot, non compos mentis, 
feme covert, or lay tenant for life, or during which any ac- 
tion or suit shall have been pending, and which shall have 
been diligently prosecuted, until abated by the death of any 
party or parties thereto, shall be excluded in the computa- 
tion ‘of the periods therein-before mentioned, except only in 
cases where the right or claim is hereby declared to be inde- 
feasible. 

§ 7. In all actions and suits to be commenced after the act 
shall take effect, it shall be sufficient to allege that the modus 
or exemption or discharge claimed, was actually exercised and 
enjoyed for such of the periods mentioned in the act as may 
be applicable to the case ; and if the other party shall intend 
to rely on any proviso, exception, incapacity, disability, con- 
tract, agreement, deed, or writing hereinmentioned, or any 
other matter of fact or of law not inconsistent with the exer- 
cise and enjoyment of the matter claimed, the same shall be 
pait, set forth in answer to the allegation of the party 
claiming, and shall not be received in evidence on any general 
traverse of the matter claimed. ‘ 

§ 8. In the several cases provided for by the act, no pre- 
sumption shall be allowed in favour of any claim upon proof 
of the exercise or enjoyment of the right or matter claimed 
for any less period of time than for the period mentioned in 
the act applicable to the case. 

By § 9. The act extends to England only. 

In consequence of the operation of the above act being de- 
ferred until a year after the determination of the session of 
parliament in which it was passed, a great number of suits 
were immediately instituted under an apprehension on the part 
of the plaintiffs, that they would be precluded from recover- 
ing the tithes they claimed, unless they prosecuted their claims 
within the period limited by the act. This led to another 
statute (4 & 5 Wm. 4, c. 83.) whereby, in order to give the 
defendants time, the proceedings in all suits commenced after 
the passing of the above act were suspended until the end of 
the next session of parliament, on the defendants paying the 
costs incurred by the plaintifs into the Bank of England, to 
be placed to the credit of the suits. By § 5, however, judges 
may permit the actions to be proceeded with upon sufficient 
cause shown, 

The abolition of tithes in Ireland, which have proved such 
a fruitful source of evil to that country, it is hoped, will be 
effected in the course of the present ‘session of parliament 
(1835); and a measure for the abolition or commutation of 
tithes in England will in all probability shortly follow. 

TITHING, tithinga, from the Saxon Teothunge, Decuria.) 
Was, in its first appointment, the number or company of ten 
men with their families held together in a society, all being 
bound for the peaceable behaviour of each other : and of these 
companies there was one chief person who was called teoth- 
ung-man, at this day tithing-man; but the old discipline of 
tithings is long since left off. In the Saxon times, for the 














TITLE. 


better conservation of the peace, and more easy administra- 
tion of justice, every hundred was divided into ten districts 
or tithings ; and within every tithing the tithing-men were to 
examine and determine all lesser causes between villagers and 
neighbours ; but to refer greater matters to the then superior 
courts, which had a jurisdiction over the whole hundred. 
Paroc. Antiq. 633. The subdivision of hundreds into tith- 
ings seems to be most peculiarly the invention of King Alfred. 
See 1 Comm. Introd. 

Trrmxc-xeN, are now a kind of petty constables, elected 
by parishes, and sworn in their offices in the court-leet, and 
sometimes by justices of peace, &e. There is frequently a 
tithing-man in the same town with a constable, whois as it 
were a deputy to execute the office in the constable’s absence; 
but there are some things which a constable has power to do, 
that tithing-men and head-boroughs cannot intermeddle with. 
Dalt. 3. When there is no constable of a parish, the office 
and authority of a tithing-man seems to be the same under 
another name. 13 § 14 Car. 2. c. 12. See Constable. 

Trrmixc-Prnxy. See Teding-Penny. 

TITLE, titulus.| Is when a man hath lawful cause of 
entry into lands whereof another is seised; and it signifies 
also the means whereby a man comes to lands or tenements 
as by feoffment, last will and testament, &c. 

The word title includeth a right, but is the more general 
word. Every right is a title, though every title is not such a 
right for which an action lies; so that titulus est justa causa 

jossidendi quod nostrum est, and is the means of holding the 
lands. Co. Litt. 845, Blackstone defines it to be “ the means 
whereby the owner of lands has the just possession of his 
property.” 2 Comm. c. 13. 

‘here are several stages or degrees requisite to forma 
complete title to lands and tenements: as, first, the lowest 
and most imperfect degree of title consists in the mere naked 
possession, or actual occupation of the estate, without any ap- 
parent right, or any shadow or ae of right to hold and 
continue such possession; which naked possession, by length 
of time, and negligence of him who bath the right, may b 
degrees ripen into a perfect and indefeasible title ; and at all 
events, without actual possession, no title can be completely 
good. 2d, The next step to a good and perfect title is a 
Fight of possession; which is either actual or apparent : and 
which may reside in one man, while the actual possession is 
in another. This actual possession may be recovered by him 
who has the right of possession, if sued for within a compe- 
tent time: otherwise he will have nothing left in him. 

There was formerly a third stage or degree, viz. the mere 
right of property, without even possession, or the right of 
possession. Thus, if a disseisor turned me out of possession 
of my lands, he thereby gained a mere naked possession, and 
I still retained the right of possession and the right of property. 
Tf the disseissor died, and the lands descended to his son, the 
son gained an apparent right of possession ; but I still retained 
the actual right, both of possession and property. If I ac- 
quiesced for thirty years, without bringing any action to re- 
cover the possession of the lands, the son gained the actual 
right of possession, and I retained nothing but the mere right 
of property ; and even this right of property failed, or at least 
was without a remedy, unless I pursued it within the space 
of sixty years, So also if the father were tenant in tail, and 
aliened the estate-tail to a stranger in fee, the alienee thereby 
gained the cent of possession, and the son had only the mere 
right, or right of property. And hence it followed that 
one man piatt have the possession, another the right of pos- 
session, and a third the right of property. For if tenant in 
tail enfeoffed A. in fee-simple, and died ; and B. disseised A.; 
then B. would have the possession, A. the right of possession, 
and the issue in tail the right of property. A. might have 
recovered the possession against B., and afterwards the issue 
in tail might evict A., and united in himself the possession, 
the right of possession, and also the right of property ; in 
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which union consisted a complete title to lands, tenements, 
aments ; for it was an ancient maxim of the law, 
no title was completely good, unless the right of possess 
was joined with the right of property; which right was 
denominated a double right, jus duplicatum, or droit droil 
Mir. 1. 2. ¢.27; 1 Inst. 266; Bract. l 5. tr. 3. c. 5. And 
when, to this double right, the actual possession was 
united; when there was, according to the expression of Fleta 
(1.3. c.15. § 5.) juris et seisinæ conjunctio, then, and thet 
only, was the title completely legal. See 2 Comm. c. 12. 
Now by the recent aie that have been effected in the 
laws relating to real property, under the provisions of th 
3 & 4 Wm. 4. c. 27, by the abolition of all real and mixéé 
actions, with the exception of guare impedit and actions 100 
dower, the stages or degrees re e to complete the title’ ‘| 
lands and tenements are reduced to two, viz. possession ant 
a right of possession ; for where the latter does not exist, | 
where in other words there is not a right of entry upon whit’ 
an ejectment may be maintained, there are not only no meañ 
by which land may be recovered, but the above statute 
tinguishes with the remedy all right and title to the land 
See further Limitation of Actions, II. 1. 
Title is generally applied to signify the right to land and 
real effects ; as property is to signify that to mere personi 
estate. See ite pean ; and further, tits, Diss 
Estate; Limitation of Actions; Release, §c. 4 
Title to lands, tenements, and hereditaments, is said 
accrue either by descent or purchase. Purchase, in 
sense, includes every mode of acquiring lands, except P 
descent. See Descent and Purchase. 
Title by purchase may be either by escheat; occupan' 
prescription ; forfeiture, or alienation; which latter may 
either by decd, matter of record, special custom, or devi 
Property in, or title to, things personal, may arise eil 
by occupancy; prerogative, and forfeiture; by custom 
succession; marriage; judgment; gift; grant; contri 
bankruptcy; will, or administration, See the several titi 
as also Executor, and other apposite titles, and 2 Comm. pa 
tot. 















nance. ~ tht 
Tirte or Acts or Partiament. See Parliament Vil 
Statutes. 

Tiruzs, pretended, buying or selling. See Champertji 
Maintenance. a f 
Tire ro rue Crown, See King, I. 

Tires or Ciencysen, signify some certain place whe 
they may exercise their functions. A title, in this sense ç 
the church to which a priest was ordained, there const 
to reside : and there are many reasons why a church is © 
titulus; one is because in former days the name of the 
to whom the church is dedicated was engraved on the po 
as a sign that the saint had a title to that church; 
whence the church itself was afterwards denominated 
Concil. London, Anno 1025, 

no more than entering 



















being preferred to some ecclesiastical benefice, &¢ 
Curate, Parson. 

Tirir-pexps. By 7 & 8 Geo. 4. c. 29. § 23, any Per 
who shall steal any paper or parchment written or pri? 


e 
ing stolen to be i 
denes ofthe tile loyal or equitable to the estate mentione™s 
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it shall not be necessary to allege the thing stolen to be of 
value, By § 34, the conviction for the offence shall not 
fect any other remedy of the party injured, but shall not be 
iven in evidence in any action, neither shall the party be con- 
leted if he shall have disclosed the facts in consequence of 
Any trial, &e, 
he like enactments were made for Ireland by 9 Geo. 4. 
C 55, § 23, 24, 
‘tnx or Entry, Is when one seised of land in fee makes 
‘feoffiment thereof on condition, and the condition is broken ; 
t which the feofler hath title to enter into the land, and 
May do so at his pleasure; and by his entry the freehold shall 
Said to be in him presently. ‘And it is called title of entry, 
cause he could not have a writ of right against his feoffee upon 
Condition, for his right was out of him by the feoffinent, which 
Bnet be reduced into entry ; and the entry must be for the 
ach of the condition. Cowell. See Entry. 

TITULARS OF ERECTION, Persons who, after popery 
Was destroyed in Scotland, got a right to the parsonage tithes 
Which had ‘fallen to monasteries, because of several parishes 
at had belonged to them in mortmain, Scotch Law Dict. 
ley are the same as impropriators in England, 

TOALIA, a towel. There is a tenure of lands by the 
‘ervice of waiting with a towel at the king's coronation. ` Inq. 
din. 12, 19, Johan. R. See Serjeanty. 

TOBACCO, By the 12 Car. 2. c. $4, (extended to Scot- 
ind by the 22 Geo. 3. e. 73.) tobacco is not to be planted 
England or Ireland, on pain of forfeiting 40s, for every 
od of ground thus planted; but this shall not extend to 
Kinder the planting of tobacco in physic gardens, 























hibited the growth of tobacco in Ireland was repealed ; but 
acco raised there was to be exported thence to England 





Bat by the 1 & 2 Wm. 4. c. 18, the last-mentioned act was 
ealed, and the provisions of the 12 Ch. 2. c. 34. and of 
ery other act passed since for prohibiting the growth of 
acco in Great Britain or Ireland, were revived; the culture 
9f tobacco throughout the United Kingdom is forbid, except 
tie places in and quantities and for the purposes mentioned 
the prohibitory acts. 3 
},) 4. Imposes a penalty of 1002. on any person having to- 
Heco exceeding one pound in weight, of the growth of the 
hited Kingdom, in his possession, &c. 
Heavy duties are payable on the importation and manu- 
etire of tobacco in Great Britain and Ireland, under the 
magement of the commissioners of Excise; and the manu- 
frcture is subject to the control of the commissioners and 
Sflicers of excise; every manufacturer taking out a licenci 
licence being charged according to the quantity manufac- 
tred. Dealers also must take out licences. Repealed by 
Geo, 4, o. 187. 
is he present duties on the importation of tobacco are regu- 
ted by the 3 & 4 Wim. 56 
ma OD OF WOOL. 
Mentioned in 12 Car. 2. c. 32. 
TOFT, to essuage ; or rather a place or piece 
of ground where formerly stood, but is decayed or 
fisually burnt, and not re-edified. It is a word much used 
ines, wherein we often read toftum and croftum, dc. West. 










ight pounds, or two stone; 







h par. 2. 
TOPTMAN, toftmanus:] ‘The owner or possessor of a 
«Rew. Priorat. Lew. p. 18, 
m OL È, Fr. i.e. Tela.] A net to encompass or take deer, 
fonch is forbid to be used unlawfully in parks, on pain of 207. 
Eae deer taken therewith, 5 § 4 P. § M. c. 10. But 
eer. 






TOKENS, Farse. See Cheat 
a LOLERATION ACT. ‘The st. 1 Wm, & M. st. 1. c. 185 
to which see Dissenters. 


ee 


By the 19 Geo. 3. c, 35. so much of former acts as pro- | 





'Y 19 Geo, 3. c. 44, § 4. reciting that it had been doubted 
You. 1. 





TOLL, I. 


[see 1 Ld. Raym. 29; 1 Salk. 1677 whether this act was a 
public or private act, it is positively declared to be a public 
act, 

TOLL, or To Torr, from Lat, tollere.) To bar, defeat, 
or take away ; as to toll the entry, i, e, to deny or take away 
the right of entry. 8 Hen. 6. c. 9. See Entry. 

TOLL, tolnetum vel theolonium ; tolne.] A Saxon word, 
signifying properly a payment in towns, markets, and fairs, 
for goods and cattle bought and sold. It is a reasonable sum 
of money due to the owner of the fair or market upon sale 
of things tollable within the same. 2 Jnst. 220, 

‘The word it used for a liberty as well to take, as to be free 
from toll; of which freedom from toll the city of Coventry 
boasts an ancient charter granted by Leofrick, Earl of the 
Mercians, in the time of King Edward the Confessor, who at 
the importunity of Godiva, his virtuous lady, granted this 
freedom to that city. 


I. Of Fair and Market Tolls. 
11. Of Exemptions from Fair and Market Tolls. 


I. By the ancient law of this land, the buyers of corn or 
cattle in fairs or markets ought to pay toll to the lord of the 
market, in testimony of the contract there lawfully made; 
for toll was first invented that contracts in markets should be 
openly made before witnesses ; and privy contracts were held 
unlawful. 

‘Toll doth not of common right belong to a fair; though it 
hath been held, that some toll is due of common right, as 
appears from the immunities of several persons not to pay 
tals which proves that, if it was not for those privileges, 
they ought to pay toll of common right; therefore where the 
king grants a market, toll is due, although it is not expressed 
in the grant what toll is to be paid; and is from the necessity 
of it, because the property of things sold in a market is not 
altered without paying toll. Palm. 76; 2 Lutw. 1377. But 
it is said, that toll is not incident of common right to a fair, 
If the king grants to a man a fair or market, and grants no 
toll, the patentee shall have no toll; for toll being a matter of 
private right for the benefit of the lord, is not incident to a 
fair or market, as a court of piepowder is, which is for the 
benefit of the public and advancement of justice, &c. Such 
a fair or market is free from toll; and, after the grant made, 
the king cannot grant a toll to such free fair or market, with- 
ont some proportionable benefit to the subject. And if the 
toll granted with the fair or market be outrageous, the grant 
of the tollis void ; and the same is a free market, &e. 2 Inst. 
220; Cro. Elix. 559. And see 1 Wils. 109; and tit, Fairs, 
Markets, 

When the king grants a fair, he may likewise grant that 
toll shall be paid, though it be a charge upon the subjects, 
but then it must be of a very small sum. Toll is to be rea- 
sonable, for the king cannot grant a burdensome toll; and 
one may have toll by prescription for some reasonable cause; 
but such a prescription to charge the subject with a duty of 
toll must import a benefit or recompense for it, or some rea- 
son must be shown why it is claimed. Cro. Eliz. 559; 
3 Lev. 424; 2 Mod. 143; 4 Mod. 323. 

At this day there is not any one certain toll to be taken in 
markets ; but if that which is taken be unreasonable, it is 
punishable by the 3 Ædw. 1, c. 81. And what shall be 
deemed reasonable is to be determined by the judges of the 
law, when it comes judicially before them. Toll may be 
said to be unreasonable and outrageous, when a reasonable 
toll is due and excessive toll is taken; or when no toll is 
due, and toll is unjustly usurped, &e. 2 Inst, 222, If ex- 
cessive toll be taken in a market town by the lord's consent, 
the franchise shall be seized; and if by other officers, they 
shall pay double damages, and suffer imprisonment, &c. 
Stat, Westm. 1. 3 Edw. 1. ¢. 31, 

A toll of 1d. for every pig brought into a market, is not 
unreasonable. 4 B. § Ad. 116. 

4Q 
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The remedy for taking toll where none is due, or for tak- 
ing excessive toll, is by action of trespass, or an action on 
the case; and, in some cases, by indictment. See Extortion. 

It seems that by common right toll was demandable only 
upon live cattle sold in a fair or market, and not upon the 
sale of victuals and other wares; More, 474; Com. Dig. tit. 
Market (F. 1); but by custom toll may be payable for every 
thing brought to market, and for the standing of the seller 
there; for the sale of victuals is for the good of the common- 
wealth. 1 Leon. 218. 

The toll in fairs is generally taken upon the sale of cattle, 
as horses, &c.; but, in the markets, for grain only; and the 
lord may seize until satisfaction is made him. It is always 
to be paid by the buyer, unless there be a custom to the con- 
trary ; and nothing is tollable before the sale, except it be by 
custom time out of mind, which custom none can challenge 
that claim the fair or market by grant since the reign of 
King Richard II.; so that it is better to have a market or 
fair by prescription than grant. 2 Inst. 220, 221. 

Owners of markets and fairs are to appoint toll-takers 
where toll is to be taken, under penalties. 2 & 3 Ph. §& M. 





eT. 

By the 57 Geo. 3. c. 108. for the regulation of levyin; 
tolls at fairs, markets, and ports in Ireland, it is enacted, 
that boards specifying the usual tolls, customs, or duties, re- 
quired, shall be put up at every fair, market, and port, 
penalty of 40s. is imposed on the levying any tolls not so 
specified, and 5l. on persons defacing the boards. Every 
person and corporation claiming any toll, custom, or duty, 
at any fair, market, or port, are required to deliver to the 
clerk of the peace a table or schedule of the tolls so required 
before levying them. 

Where it appeared in evidence that a corporation were en- 
titled under a general grant, explained by usage, to toll for 
all commercial goods passing in and out of the city on horses, 
or in carts or waggons, at a certain rate per horse, the court 
of K. B. held that any alteration of the carriage by which 
the goods were so conveyed, as by taking them in stage- 
coaches, instead of carts or waggons, did not vary the right 
of toll in proportion to the horses employed, although the 
number of horses was regulated rather by the passengers 
than the goods. 5 Kast, 2. 

Whether a right to take toll on goods sold by sample in 
a market can be fully supported, appears not to be abso- 
lutely decided. See 4 7. Rk 107; 1 Bos. § Pull.400. In 
the ‘case of Tewkesbury Corp. v. Diston, 6 East, 438, an 
action on the case by the owners of a market who had a 
prescriptive right of toll on all corn brought into the market 
to be sold, and there sold, alleging that the defendant, in- 
tending to deprive them of their toll, fraudulently bought 
corn in the market by sample, knowing that it was not in 
bulk there at the time of the sale, whereby they were pre- 
vented from taking their toll, was held by the Court of K. 
B. not to be sustained by evidence of the mere fact of such 

urchase by sample in the market, though with the know- 
faze of the plaintiff’s claim of toll, coupled with the fact of 
not paying the toll on demand afterwards when the corn was 
delivered in the borough out of the market: and the court 
held that the fact of such purchase by sample in the market, 
though coupled with the subsequent delivery, did not sustain 
acount as for corn brought into the market, and there sold. 
But in a subsequent case, by the same corporation v. Brick- 
nell, 2 Taunt. 120, it was held by the Court of C. P. that as 
the seller of corn by sample in a market is benefited by the 
market, as well as the seller of corn pitched there in bulk 
and sold, if he refuse to pay the same toll as was paid by 
the seller of corn in bulk, an action on the case could be 
maintained against him for the injury done to the market in 
selling by sample, And in the case of Hill v. Smith, 10 East, 
476, confirmed in error 4 Taunt. 520, where the corporation 
of Worcester had for above forty years received toll upon 
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corn sold in their market by sample, and afterwards brough 
within the city to be delivered to the buyer ; ‘and for abo 

sixty years back, as far as living memory went, when cori 
pitched in the market-place, or on market-day, was not th 
sold, it was usually put in store in the city, and only one bag 
brought into the next market for a sample, and when sold 
that manner toll used to be taken on the whole; the Court 
K. B. held this to be sufficient evidence to be left to the jut 
of a prescriptive right to take toll on corn sold in the marl 

by sample, and afterwards brought into the city to be de 
vered to the buyer. And see also 4B. & Ald. 559, and 
4 Bing. 8. 

The result of the above decisions is thus stated in a re 
publication—Gunning on Tolls. 

The owner of the market, therefore, has it seems no ¿ 
to toll unless the goods in respect of the sale of which he 
claims it are actually brought into the market, and there sol 
In markets in which the proper mode of selling corn, &c. 
to have the bulk itself brought into the market for sale, 
where the toll arises upon the sale of the article there, 
seller cannot deprive the owner of his toll by sellin; 
sample (the bulk itself not being brought into the market) 
he does, the owner of the market may maintain a special action 
on the case against him (not for the toll, z9 for the inju 
done to his market by such mode of sale. In such a cas 
however, no action lies against either the buyer or the sél 
for the toll to which the owner of the market would have b 
entitled had the bulk been brought into it, and there sold; 
can he seize any portion of the bulk for the toll, upon its bei 
afterwards brought into the town to be delivered in pursi 
ance of the contract of sale. And no action lies in suchi 
case against the buyer, unless there is some trick or conti 
vance between him and the seller to deprive the owner of tht 
market of his toll, by adopting the sale by sample instead 4 
the ordinary mode of sale which prevails in the market. 

Tolls may be recovered in assumpsit, although no prô 
be given of any thing like a contract by the party y ri 


whom the claim is made. Per Lord Tenterden, 3 B. 
ll no toll for any of his goods ; 
od fe ent of toll by the 




















II. Tax king shal 
man may be discharg 
grant. 

Also tenants in ancient demesne are discharged of 
throughout the kingdom for things which arise out of th 
lands, or brought for manurance thereof, &c., not for 
chandizes. Horn's Mirr. lib. 1; 2 Inst. 221 ; 2 Roll. Abr. 

Persons may he exempt from toll by prescription, or by te 
king’s grant, and a city, borough, &c. may prescribe to P 
exempt. F, N. B. 226. L; Com. Dig, tit. Toll, (G. 1. 

Tt seems that the king cannot grant either to individu: 
corporations, an exemption from toll in fairs or matl 
already in existence, and in which any person has a right @ 
receive toll. See 2 Jnst. 221; F. N.B. 227. A. ; 2 Show 
4 Leon, 168, 214, of 
The great question, as to the exemption of the citizens © 
London from toll under the charters granted to the city 
Henry the First and Henry the Third, was, after a long & 
test determined, viz. that freemen of the city of London 1 
a right to be exempt from the payment of all tolls and 
duties throughout England, (except the prizes of wie H 
whatever place they reside; and though they have ol 
their freedom by purchase, 1 H. Black. 206, ` This judg™m© ¢ 
of the Court of Common Pleas was reversed by the COAN 
K. B. (see 4 7. R. 130), but affirmed in parliament, M 
2, 1796. London (Corporation) v. King's Lynn (Comp) © 


R. 778; 1 Boss. § Pull. 487; 7 Bro. P. C. i21. 
ie 
and lot. 1 B. § P. 522, n. (a.); 7 Bro. P.C. 121. 


412. 
and 
m the payment of toll by the King" 











They must, however, be resident inhabitants 
Where the party is exempt from toll, he might until r 
have had his remedy on the ancient writ De esi 






TOLL. 


'heolonio, now abolished by the 3 & 4 Wm. 4. c. 27. See 
lation of Actions, II. 1. 

And he may still have an action on the case for damages. 
2 Leon. 190. 

See further, Prescription. 

Porr-Tors. A prescription to have port-toll for all toll 
Coming into a man’s port may be good, 2 Lev. 96; 2 Lut. 
1519,” The liberty of bringing goods into a port for safety, 

plying a consideration in itself, 8 Lev. 87. Prescription 
of toll for goods landed in a manor, or to have port-toll for 

goods coming into port, is a good prescription; but not 
to have toll of goods brought into a river, &c. 2 Lev. 96, 97. 
‘oll may be appurtenant toa manor, 2 Mod. 144. 
And see further as to port-tolls, and also as to canal and 
try tolls, Gunning on Tolls, 101. 
Rerury-Tou. See Zurn-Toll. 
Tout-Travers, or Traverse. Is where one claimeth to 
have toll for every beast driven across his ground, for which 
Aman may prescribe, and distrain for it in vid regid. Cro. 
Eliz. 710. 
Toll-Traverse is properly when a man pays certain toll for 
Passing over the soil of another man in a way not a high 
Street, 22 Ass. 58. And for this toll a man may prescribe. 
È Roll. Abr, 522; Cro, Eliz. 710; Moor, 574. 
It is also due in some cases for passage over the private 
SM bridge, &c. of another. 1 Sid. 454. 

nder certain circumstances this toll is payable for passin, 

Over the common highway ; thus if a person claiming a toll 
for passing over a highway can show that the liberty of pass- 
tng over the soil and the taking of toll for such passage are 
‘both immemorial, and that the soil and the tolls were, before 
he time of legal memory, in the same hands, Poe severed 

ce, it will be presumed that the soil was original y granted 
the public in consideration of the tolls; and such original 
o is a good consideration to support the demand, 1 7. R. 






























taken time out of mind. 
visions of this statute, tit. ip 
fe 'OLL-Toroucir, Is when a town prescribes to have toll 
Or such a number of beasts, or for every: beast that goeth 
ough their town, or over a bridge or ferry maintained at 
Me? cost; which is reasonable, though it be for passing 
rough the king's highway, where every man may lawfully go, 
la itis for the ease of travellers that go that way. Terms de 
RA 661, 562. 
Toll-thorough is also defined by one author to be a sum 
emanded for a passage through a highway; Com. Dig. tit. 
Al (C) ; and by another, a toll taken from men for passing 
Angst a vill in a high street. Vin. Abr. tit, Toll (A). 
de when highway and street are mentioned, it is to be un- 
eka ood that the definition and cases apply equally to a toll 
or ct for passing along the sea or a public navigable river, 
ia Public ferry, or bridge. See 1 Vent. 715 1 Sid. 4545 
illes, 111, 

























€rsons may have this toll by prescription or grant; but 
aust be for a reasonable cause, which must be shown, viz, 
ltt they are to repair or maintain a causeway, or a bridge, 


suchlike, Gro. Eliz. 711. The king granted to a man 
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to take such toll of persons that passed over certain bridges 
with their cattle, as was taken there and elsewhere in Eng- 
land, &e.; and it was held void for incertainty. Bridg. 88. 

The words toll-thorough and toll-traverse are used pro- 
miscuously. A man cannot prescribe to have thorough-toll 
of men passing through a vill in the high-street, because it is 
against the common law and common right, for the high 
street is common to all, without alleging of a special con- 
sideration, as the repairing the way. And the king cannot 
have such toll for passing in the high street, as in the case 
aforesaid for the cause aforesaid. 2 Roll. Abr. 522; 22 
Ass, 58. 

So a man cannot prescribe to have thorough-toll of men 
for passing through a vilt in a place which is not the high 
street; for it is more than the law allows to go there, 2 Roll, 
Abr, 528 ; 22 Ass. 58. 

A claim of toll-thorough cannot be supported without 
showing a beneficial consideration moving to the person of 
whom it is claimed, and the benefit to the public; or, in 
other words, the consideration for the toll must be co-exten- 
sive with the right claimed. Thus it has been held that the 
repair of some streets in a town is not a sufficient consider- 
ation to eoe a claim of tol thoron in all parts of the 
town. 10 B. § C. 508. And see 2 Wils. 296; 4 Taunt. 520, 

'Tunn-Tort., A toll paid for beasts that are driven to 
market to be sold, and do return unsold, 6 Rep. 46. There 
is also in toll and out toll, mentioned in ancient charters. 

TOLLAGE, Is the same with tallage; signifying gene- 
rally any manner of custom or imposition. 

‘OLL-BOOTH, ‘The place where goods are weighed, &e. 

TOLL-CORN, Corn taken for toll ground at a mill; 
and an indictment lies against a miller for taking too great 
toll, 5 Mod.13; Ld, Raym. 159, See Extortion. 

TOLL-HOP. A small dish or measure by which toll is 
taken in a market, &e. 

TOLSESTER, tolcestrum.] An old excise or duty paid 
by the tenants of some manors to the lord for liberty to brew 
and sell ale. Cartular. Reading. 221; Chart. 51 Hen. 3. 

TOLSEY, from the Sax. tol, i. e. tributum, and see, sedes.] 
The place where merchants meet in a city or town of trade, 

TOLT, Lat. tollit, quia tollit causam.) A writ whereby a 
cause depending in a court-baron is taken and removed 
into the county court, Old Nat. Br, 4. And as this writ 
moves the cause to the county court, so the writ pone re- 
moveth a cause from thence into the Court of Common Pleas, 





&e. 

TOLTA. Wrong, rapine, extortion, any thing exacted or 
imposed contrary to right and justice, Pat, 48 Hen. 8. in 
Brady Hist. Eng. Append. p. 235. 

TOMIN. A weight of twelve grains used by goldsmiths 


and jewellers, 


TONGUE, CUTTING OUT OR DISABLING. See — 


Maihem. 

TONNAGE, In commercial navigation the number of 
tons burden that a ship will carry. 

‘The mode in which the tonnage of British ships has here- 
tofore been and is still ascertained, is specified in the Registry 
Act, 3 & 4 Wm, 4.. 55, § 16, 17. i 

A duty on wine imported, according to a certain rate per 
tun. This, with poundage, which was a duty on every pound 
value of merchandize imported and exported, was formerly 
granted, together with subsidies on wool, &c. exported, to 
the monarch for life, by acts of parliament usually passed 
at the commencement of each reign. See Customs on Mer- 
chandize. 

TOOLS. See Machinery. 

TOP ANNUAL, An annual rent out of a house built in 
a burgh. Scotch Dict. 

TORCARE, boves striliare et torcare. To comb and 
cleanse his oxen. Fleta, lib. 2. e. 75. 

TORRA, Sax. tor.] A mount or hill; as Glastonbury 
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Torre. Chart. Abbat. Glaston. MS. p.114. So a variety of 
high hills in Derbyshire are called tor; but generally some 
epithet is prefixed, as Mam-tor, &e. 

TORT, from the Lat. tortus.] A French word for injury 
or wrong; as de son tort demesne, of his own wrong. ` Cro. 
Rep. fol. 20, Whites case. Wrong or injury is properly 
called tort, because it is wrested or crooked, and contrary 
to that which is right and straight. Co. Litt. fol. 158. 

TORTFEASOR, Fr. tortfaiseur.] A wrong-doer, a tres- 
passer. 

TORTURE. The statute law of England doth very sel- 
dom, and the common law doth never, inflict any punishment 
extending to life or limb, unless upon the highest necessity ; 
and the constitution is an utter stranger to any arbitrary 
power of killing or maiming the subject without the express 
warrant of law. “ Nullus liber homo,” says the Great Char- 
ter, (c. 29.) “ aliquo modo destruatur, nisi per legale judicium 
parium suorum aut per legem terrae.” Which words, “ Aliquo 
modo destruatur,” according to Sir Edward Coke (2 Inst. 48.) 
include a prohibition not only of killing and maiming, but 
also of torturing (to which our laws are strangers), and of 
every oppression by colour of an illegal authority. 

The peine forte et dure, formerly inflicted on prisoners 
standing mute, and which was the only species of punishment, 
in the nature of torture, allowed by the common law, was 
repealed by 12 Geo. 3. c. 20. See Mute. 

The rack or question to extort a confession from criminals, 
is a practice of a different nature, the peine forte et dure hav- 
ing been only used to compel a man to pu: himself upon his 
trial, that being a species of trial in itself: And the trial by 
rack is utterly unknown to the law of England. See Rushw. 
Coll. i, 638; 4 Comm. c. 25. 

The torture was formerly applied in Scotland to discover 
crimes; but in the claim of fata this was declared to be con- 
trary to law; and by 7 Ann, c. 21. § 5. it was expressly pro- 
hibited. 

TOTIES QUOTIES. As often as a thing shall happen, 
&e. 19 Car. 2. c. 4, &e. 

TOTTED. A good debt to the king was by the foreign 
apposer or officer in the Exchequer formerly noted for such 
by writing the word tot to it; and that which was paid should 
be totted. Tot pecunice regi debitur,—so much money is due 
to the king. 42 Edw. 3. c. 9; 1 Edw. 6. c. 15. 

TOURN. See Turn. 

TOURNAMENTS. See Justs. 

TOUT TEMPS PRIST ET UNCORE EST, i.e. 
always was and is at present ready. See Tender. 

TOWAGE, towagium, Fr. tavage.] The towing or draw- 
ing a ship or barge along the water by another ship or boat 
fastened to her; or by men or horses, &c. on land; it is also 
money which is given by bargemen to the owner of ground 
next a river where they tow a barge or other vessel. Plac. 
Parl. 18 Edw. 1, 

TOWN, oppidum, villa.) A walled place or borough; 
the old boroughs were first of all towns; and upland towns, 
which are not ruled and governed as boroughs, are but towns, 
though inclosed with walls. Finch. 80. There ought to be 
in every town a constable, or tithing-man ; and it cannot be 
a town unless it hath or had a church, with celebration of 
sacraments and burials, &c. But if a town is decayed so 
that it hath no houses left, yet it is a town in law. 1 Jnst. 
115. Under the name of a town or village, boroughs, and it 
is said cities, are contained; for every borough or city is a 
town. See City. Where a murderer escapes untaken in a 
town in the day-time, the town shall be amerced. 3 Hen. 7. 
c. 1. A township is answerable for felons’ goods to the king, 
which may be seized by them, But by the 31 Edw. 3. c. 3. 
if it can allege any thing in discharge of itself, and by which 
another doth become chargeable, it shall be heard, and right 
administered. 

Town-Crerx. How he is to deliver a schedule of fines, 














&c. to the sheriff; and a duplicate into the Court of Exche 
quer. Discharging or concealing an indictment, &e. liable 
to a forfeiture of treble the penalty incurred by the original 
offence. 22 & 23 Car. 2. c. 22. May be amerced by the 
barons of the Exchequer ; and which amercements are levi 
according to the usual practice. 3 Geo. 1. c, 15. § 12. | 

TRABARLE. Little boats, so called from their being 
made out of single beams, or pieces of timber cut hollow: 
Florence of Worcester, page 618. i 

TRABES in churches, were what we now call brancl 
made usually with brass, but formerly with iron. Cowell. 

TRACTUS. A trace by which horses in their gears draw 
a cart, plough, or waggon. ` Paroch. Antig. 549. 

TRADE. In general signification is traffic or merchan: 
dize: also a private art, and way of living. p 
Trading with enemies is generally prohibited by positiv® 
statutes in time of war, See Treason. 

Trading with an enemy without the king’s licence is illeg 
8 T. R. 548. But such trade is legalized by a royal licen 
5 M. & 8.25; 13 East, 332; the conditions of which, hot 
ever, must be strictly observed. See 1 East, 475. But & 
subject of Great Britain, domiciled in a country at amity 
with ours, may exercise the privilege of a subject of thil 
country by trading with one in hostility to ours. 1 M. § 
726. 
















It was formerly held that none of the king’s subjects mif 
trade to and with a nation of infidels without the king's leave 
because of the danger of relinquishing Christianity. And Sif 
Edward Coke said, that he had seen a licence from one 0f 
our kings, reciting, that he, having a special trust and com 
fidence that such a one, his subject, would not decline his 
faith and religion, licensed him to trade with infidels, &@ 
3 Nels. Abr. 331. q 
As to private trades, at common law, none was prohi! 
to exercise any particular trade, wherein he had not 
skill or knowledge; and if he used it unskilfully, the pat 
grieved might have his remedy against him by action on th 
case, &c. But by the 5 Eliz. c. 4. § 31. it was enacted that # 
man should serve seven years’ apprenticeship before he 5 
up a trade; that statute, however, was repealed by the 5# 
Geo. 3. c. 96. which also abolished all restrictions upon taking 
apprentices. See Apprentice. 

f a bond or promise restrains the exercise of a t 
though it be to a particular place only, if there was no coh 
sideration for it, it is void; if there be a consideration, i 
such a case it may be good. 2 Lill. Abr. 179; Ld. Ra} 
1436; 2 Strange, 739. See Bond. 4 

Frequent acts are passed to enable soldiers and sailors 
having served his majesty for certain terms, to exercise %0% 
trades in Great Britain, though not generally bred to thet 
or free of corporations or companies. See 42 Geo. 3. c. 69% 
52 Geo. 3. c. 67 ; and Navy, Soldiers, j 

TRADERS, Debts from. See Executors, Real Estai 

TRADITION. See Delivery. 
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TRAGA. A waggon without wheels. Mon. Ang. i 8 
TRAITOR, traditor, proditor.) A state offender, © 
disloyalty. Lat. Law Dict. oon 
by Licata coadereadl by the 14 Car, 2. c. ag 
34 & 35 Hen. 8. c. 14. (repealed.) See Tenor. wie 
Orig 


TRAILBASTON. See Justices of Trailbaston. 
TRAINED BANDS of London, See Soldiers. 

trayer, &e. See Treason, ial 
TRAITEROUS, perfidiosus.] Treacherous, or full ® 
Trartenous Position, of taking arms by the kin, 

thori inst his person, and those that are commi 
TRANSCRIPT. Is the copy of any original writings d 

deed, &c. where it is written over again, or exempli i 
Transcmirro Pepis Fists revari mrrrexpo IN CANGE 

Lantus, was a writ for certifying the foot of a fine le 

before justices in eyre, &e. into the Chancery. Reg O78" 

669. 
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Trawscrirto RECOGNITIONIS FACTÆ CORAM JUSTICIARIS 
TNERANtisus, &e. An old writ to certify a recognizance 
taken by justices in eyre. Reg. Orig. 152. 
TRANSGRESSIONE, A writ or action of trespass, ac- 
cording to Fitzherbert. See Trespass. 

TRANSIRE, from transeo.) A warrant from the custom- 
house to let goods pass, 14 Car, 2, c. 11. (repealed). 

TRANSITORY. Is the opposite to local. Transitory 
actions are those that may be Hea any county or place ; 
Such as personal action of trespass, &e. See Action, Venue. 
TRANSLATION, translatio.) In the common sense of 
the word, signifies a version out of one language into another; 
ut, in a more confined acceptation, it denotes the removing 
from one place to another; so the removal of a bishop 
to another diocese, &c. is called translating; and such a 
ishop writes not, anno consecrationis, but anno translationis 
Rostree, Gn 
A bishop translated is not consecrated de novo ; for a con- 
Secration is like an ordination; it is an indelible character, 
and holds good for ever. 3 Salk. 72. But the bishop is to 

e anew elected, &e. 1 Salk. 137, See Bishop. 

TRANSPORTATION, The banishing or sending away 
A criminal into another country. 

It appears that exile was first introduced as a punishment 

y the legislature in the thirty-ninth year of Queen Elizabeth, 
When a statute (39 Eliz. c. 4.) enacted, that such rogues as 
Were dangerous to the inferior people, should be banished the 
realm, Barr. Ant. Stat. 445. (5 Edw.) And that the first 
Statute in which the word transportation is used, was the 
13 & 14 Car. 2. § 23. by which justices at sessions were au- 
thorized to transport such rogues, vagabonds, and sturdy 
beggars, as should be duly convicted and adjudged to be 
incorrigible, to any of the English plantations beyond the 
Seas, “Then came the 18 Car. 2. c. 3, which gave a power to 
the judges, at their discretion, cither to execute or transport 

merica for life the moss-troopers of Cumberland and 

Northumberland, 2 Woodd. 498. ‘The act 18 Car. 2. was 
Made perpetual by 31 Geo. 2. e, 42. See 1 Comm. c, 9. 
P. 137, n. 

Transportation was first brought into general use as a, 
Punishment anno 1718, by the 4 Geo. 1, e, 11; which statute 
allowed the court a discretionary power to order felons, who 
Were hy law entitled to their clergy, to be transported to the 

Merican plantations. eh 

By these statutes the persons contracting fo 
Portation of convicts to the colonies, or their a 
terest in the service of each, for seven or fourt 
According to the term of transportation. 

The system of transportation to the American colonies 
Continued for fifty-six years; during which period, and until 
the commencement of the American war in 1775, great num- 
bers of felons were sent, chiefly to the province of Maryland. 
The rigid discipline which the colonial laws authorized the 
Masters to exercise over the servants, joined to the Breasts 
Which agricultural pursuits, after some experience, held out 

these convicts, tended to reform the chief part; who, 

+ the expiration of their servitude, mingled in the society 

the country, under circumstances highly beneficial to 

lemselyes, and even to the colony. Treatise on the Police 
¥ the Metropolis. 

lhe convicts having accumulated greatly in the year 1776, 

And the intercourse with America being then shut up, it be- 













































the trans- 
gns, had an 
en years, 








The first was to erect in some convenient 
mMmon or waste ground in Middlesex, Essex, Kent, or 
Y, two large Penitentiary Houses. The second purpose 












TRANSPORTATION. 


of this act regarded the continuation of the system of the 
Hulks, 

Subsequently the 34 Geo. 3, c. 84, was passed for erecting 
a penitentiary house or houses for confining and employing 
convicts. But it appears by the preamble to the 52 Geo. 3. 
c. 44, that none such were erected. This latter act (as 
amended by 53 Geo. 3. c. 162.) provided for the erection of 
a penitentiary house at Millbank near Westminster, for the 
purpose of confining offenders convicted in London and Mid- 
dlesex. That penitentiary house being completed, it was by 
56 Geo. 3. c. 63. made applicable to the kingdom at large: 
and further provisions were made for its regulation by 59 
Geo. 3. c. 186; 4 Geo, 4, c. 82; 5 Geo. 4. c. 19; and 7 & 8 
Geo. 4 ¢, 33. As to the punishment by confinement to hard. 
labour of offenders in Ireland, liable to transportation, see 
51 Geo, 3. e. 63. 

From the great difficulty of finding any situation after the 
independence of America, where the services of convicts could 
he rendered productive or profitable to merchants who would 
undertake to transport them, arose the idea of making an es- 
tablishment for these outcasts of society on the eastern coast 
of New South Wales, more generally known by the name of 
Botany Bay, from a bay on the coast so named by Captain 
Cook, and where the first convicts were landed ; to which 
remote region it was at length determined to transport atro- 
cious offenders. Accordingly, in the year 1787, an act passed, 
27 Geo. 3. ¢. 2. authorizing the establishment of a court of 
judicature for the trial of offenders who should be transported 
thither, 

The governor of the settlement may remit the punish- 
ment of offenders there ; and on a certificate from him, their 
names shall be inserted in the next general pardon. 30 
Geo, 3.0. AT. 

By 25 Geo. 3. ©. 46. provision was made for the more 
effectual transportation of offenders in Scotland; and the re- 
moval of prisoners was authorized from gaols in Scotland to 
the gaols or hulks in Great Britain. 

And see the recent statutes, post, which extend to the 
whole of Great Britain, 

The statutes relating to transportation being about to ex- 
pire, the 5 Geo. 4. c. 84. (amended by the 11 Geo. 4. and 1 
Wm. c. 39.) was passed to consolidate the law upon the 
subject 

By § 2. offenders adjudged for transportation are to be 
transported under the act; and whenever his majesty shall 
extend merey to any offender convicted of any capital crime, 
upon condition of transportation beyond the seas, either for 
life, or years, and signified to the court before which such 
offender shall have been convicted, or any subsequent court 
with the like authority, such court shall allow to such offender 
the benefit of a conditional pardon, and make an order for 
the immediate transportation of such offender ; and in ease 
such intention of mercy shall be signified to any judge, such 
judge shall allow to such offender the benefit of a conditional 
pardon, and make an order for the immediate transportation 
of such offender, in the same manner as if such intention of 
mercy had been signified to the court during the term or ses- 
sion in or at which such offender was convicted. 

§ 3. His majesty may appoint places of transportation ; 
and a secretary of state may authorize persons to make con- 
tracts for transportation of offenders, &c. 

§ 4. Sheriffs or gaolers, on receiving orders for removal of 
offenders for transportation, to deliver them over to the con- 
tractor, if free from distemper. 

§ 5. Persons undertaking to transport offenders are to give 
proper security. 

§ 6. That if any offender be guilty of misbehaviour or dis- 
orderly conduct on board of the ship in which he or she shall 
be transported, the surgeon may cause to be inflicted on such 
offender such moderate punishment or correction as may be 
authorized by the instructions received from a secretary of 
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state: provided, that no such punishment or correction shall 
be inflicted, unless the master of such ship shall first signify 
his approbation thereof in writing under his band ; and every 
such punishment, with the particulars of the offence for 
which the same is inflicted, and such written approbation, 
shall on the same day, in all cases, be entered by such master, 
ee log book ‘of the ship, under a penalty of twenty 
pounds. 

§ 7. A secretary of state may nominate persons to have the 
custody of offenders transported in king’s ships, without se- 
curity being given for their transportation. 

§ 8. The governor of the colony, &c. to have property in 
service of offender, and may assign him to any other person, 
who may assign him over. 

§ 9. Provided that nothing in the act shall affect his ma- 
jesty’s prerogative of mercy. 

§ 10. His majesty may appoint places of confinement of 
offenders in England. 

§ 13. His majesty, by order in council, may direct convicts 
to be employed in any part of his majesty’s dominions out 
of England, ‘under the management of the superintendent 
and overseer, 

§ 17. Convicts adjudged by courts out of the United 
Kingdom to transportation, and convicts pardoned on con- 
dition of transportation, may, when brought to England, be 
imprisoned and transported. 

§ 18. Convicts may be kept to hard labour, and may be 
removed to House of Correction. 

But § 19. the time of imprisonment shall be deemed part 
of term, 

§ 20, Offenders may be carried through any county to the 
seaport. 

nd § 21. expenses of removal are to be paid by the county 
where conviction took place. 

§ 22, Any person rescuing, or assisting to rescue, any 
offender from the custody of such superintendent or over- 
seer, ior of any sheriff or gaoler, or other person, conveying 
or removing him or her, or conveying any disguise, instru- 
ment for effecting escape, or arms to such offender, shall be 
punishable in the same manner as if such offender had been 
confined in a gaol or prison in the custody of the sheriff or 
gaoler, for the crime of which such offender shall have been 
convicted. See Escape. 

§ 26. Every felon under sentence of transportation, who 
hath received or shall receive any remission of his sentence 
from the os of any colony, authorized to grant the 
same, while residing in a place where he lawfully may reside 
under such remission, may maintain any action for the re- 
covery of any property, real, personal, or mixed, acquired 
by such felon since his conviction, and for any damage or 
injury sustained by such felon since his conviction, not onl: 
in the courts of the colony or place where such felon shail 
lawfully reside, but also in the courts of the kingdom, and of 
all other his majesty's dominions. 

By the 6 Geo. 4, c. 69. § 3. all powers and authorities, 
which by a former act of 4 Geo. 4, c. 96. were vested in 
the colonial courts of general and quarter sessions, for taking 
cognizance of and punishing all crimes and misdemeanors, 
not punishable with death, committed by any felons or other 
offenders, who had been or should be transported to New 
South Wales or its dependencies, and whose sentences had 
not expired or been remitted, or for taking cognizance of 
complaints made against such offenders for drunkenness, 
disobedience of orders, neglect of work, absconding or de- 
sertion, or other turbulent or disorderly conduct, or for 
punishing such offences, shall be vested in any one or more 
justices of the peace for the said colony, or any district 
thereof, to be exercised in a summary way. But no justice 
is to exercise such power where any court of general or 
quarter sessions shall be appointed to be held, within one 
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week after the complaint, at any place not more than twenty 
miles distant from where the offence was committed. 
By § 4. his majesty in council may authorize the oa 
nors of colonies to appoint the place to which any offender 
committed in the colonies, and under sentence of transporta- 
tion, shall be sent, and such offenders shall be subject 
the same laws as shall be in force with respect to com 
transported from Great Britain. 
By the 11 Geo. 4. and 1 Wm. 4, c. 39. it is enacted (§ 
that felons ordered to be put on shore in the one colony, 
put on shore in the other, and those removed from one colon 
to the other, shall be subject to the same rules as the other 
convicts in the same colony. 
§ 2. The governor of the one colony may receive fe 
who are ordered to be delivered in the other colony. 
And § 3. the governor of one colony may remove felons 
to the other colony. 
§ 4. Convicts while being removed from one colony t 
another are still liable to punishment for disorderl; 
§ 5, Convicts removed from one colony to another to 
subject to the regulations of the colony to which they 
removed. 
§ 6. prohibits the supply of spi 
under sentence of transportation, 
By the 4& 5 Wm. 4, c. 67. so much of the 5 Geo. 4, c. 
inflicted death upon persons Stew from transportation 
led, and every person convicted of such an offene 
ling in or procuring the commission thereof, shall 
liable to be transported for life, and previously shall be ii 
prisoned with or without hard labour, in any fool, house 

























correction, or penitentiary, for not exceeding four years: q 
"Daabmeroesti rb, Ovevods' acd naron opis M 
or prohibited, in many cases by statute, for the advantage 0 
tinei" Bee Navigalion Aot: 
TRANSUBSTANTIATION, transubstantiatio.] 18 
converting into another substance: To transubstantiate, Í 
quidpiam in aliam substantiam convertere. Lit. Dict. 
claration against the doctrine of transubstantiation maintaine® 
by the Church of Rome was formerly required by the 20 Ca 
2. st. 2. c. 1. See Roman Catholics. e 
TRANSUMPTS. Ona summons wherein the complain 
demands that his rights to certain lands should be exhibite 
and copies judicially to be taken of them, these authe 
copies are called transumpts. Scotch Dict. 
RAVERSE, from Fr. traverser.) Is used in law for # 
denying of some matter of fact alleged to be done, in a 
claration or pleadings; upon which the other 
affirms that it was done; and this makes a singl 
issue for the cause to proceed to trial. See Pleading, Í 
And pleas in bar are divided into pleas by way of trar 
and pleas by way of confession and avoidance. 4 
orice oer kinds. The most ordin 
kind is that which may be called a common traverse. 
consists of a tender a, issue, that is, of a denial accom 
by a formal offer of the point denied, for decision; and f 
denial that it makes, is by way of express contradi 
terms, of the allegation traversed. 
Besides this, the common kind, 







to deny its whole allegations or the principal fact on 
is founded. This form of plea or traverse has been 
denominated the general issue in that action ii 

© been so called because the issue that it tenders, 

the whole declaration, or the principal part of it, 19y 

a more general and comprehensive kind than that us! 
tendered by a common traverse. But as by the provision ef 
the recent rules of court (Hil. 4 Wm. 4.) a more limi ‘ 
fect will hereafter be allowed to such issues than for 
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term of general issue will become rather less appropriate. 
ee further Sisal 
There is another species of traverse which varies from the 
ommon form, and which, though confined to particular ac- 
tions and to a particular stage of the proceedings, is of fr 
ent occurrence. It is the traverse de injurid sud proprid 
tali causd, or, as it is more compendiously called, the 
Werse de injurid. It always tenders issue, but on the other 
d differs (like many of the general issues) from the common 
of a traverse, by denying, in general and summary terms, 
‘md not in the words of the allegation traversed. 
„ There is still another species of traverse, which differs 
m the common form, re Shan will require distinct notice. 
tis known by the denomination of a special traverse. It is 
‘0 called a formal traverse, or a traverse with an absque hoc. 
The affirmative part of the special traverse is called its in- 
ducement ; the negative pe is called the absque hoc ; those 
eing the Latin words formerly used, and from which the 
odern expression, without this, is translated. The different 
s and properties here noticed are all essential to a special 
verse, which must always thus consist of an inducement, 
denial, and a conclusion to the country, 
‘The formal words of a special traverse are in our French 
eco, in Latin absque hoc, and in English without this, that 
Stich a thing was done or not, &e. Kitch. 217; West. Symb. 
Dart 2, 
The conclusion to the country in a special traverse is a 
Novelty introduced by the rules of court, H. 7. 4 Wm. 4; for 
Previously it always concluded with a verification, the effect 
of which was to postpone the issue to one Stage of the pleading 
er than it would have been arrived at in the common form. 
For examples of a special traverse, and an explanation of 
ts use and object, see Stephen on Pleading. 
ea will be ill which neither traverseth nor confesseth 
the plaintiff's title, &c, And every matter in fact alleged by 
the plaintiff may be traversed by the defendant, but not matter 
law, or where it is part matter of law and part matter 
fact ; nor may a record be traversed which is not to be 
ied by a jury. And if a matter be expressly pleaded in the 
‘Wlirmative, which is expressly answered in the negative, no 
averse is necessary, there being a sufficient issue joined ; 
80 where the defendant hath given a particular answer in 
his plea to all the material matters contained in the declara- 
, he need not take a traverse ; for when the thing is an- 
yd, there needs no further denial, Cro. Eliz. 755 5 
elv, 173, 193, 195 ; 2 Mod. 54, 
, Any fact which appears to be material is traversable, though 
only on suggestion; as in prohibition a suggestion of 
Yefusal by the spiritual court of a plea (which ought to be 
Allowed) in a suit there for tithes, or other matter of their 
 fOgnizance, is traversable, otherwise their jurisdiction might 
M any case be taken away by such suggestion, 2 Co, 45 a, 
29 any surmise which takes away the jurisdiction of the court, 
traversable. Cro. Eliz. 511.” But traverse of a thing not 
'ssary to be alleged, is bad, Cro, Car. 328. So of matter 
comes supposal or inducement, Com. Dig. tit. Pleading, 
3, 14. 
As one — is enough to make a perfect issue, a tra- 
se cannot be regularly taken upon a traverse, if it is well 
en to the material point, and goes to the substance of the 
on; but where the first traverse is not well taken, nor 
tinent to the matter, there to that which was sufficiently 
Messed and avoided before, the other party may well take 
verse after such immaterial traverse taken before ; and 
Special matter alleged in a foreign county in the defendant's 
he false, the plaintiff may maintain his action, and tra- 
e that special matter; and in such case a traverse on a 
Verse hath been adjudged good; but a traverse after a 
erse may be allowed; as in trespass in such a county, 
fendant pleads a concord for trespass in every other county, 
“traverses the county, the plaintiff may join issue on the 















































































































TRAVERSE. 


county, or traverse the concord. 1 Inst. 282 b; Mo. 428; 
1 Saund. 32; Poph. 101. 

These rules are to be observed in traverses: 1, the tra- 
verse of a thing not immediately alleged, vitiates a good bar ; 
2, nothing must be traversed but what is expressly alleged ; 
3, surplusage in a plea doth not enforce a traverse; 4, it 
must be always made to the substantial part of the title; 
5, where an act may indifferently be intended to be at one day 
or another, there the day is not traversable; 6, in action of 
trespass, generally the day is not material; though, if a matter 
be to be done upon a particular day, there it is material and 
traversable. 2 Rol. Rep. 37; 1 Rol. Rep. 235; Yelo. 122 5 
2 Lil. Abr. $13. If the parties have agreed on the day for a 
thing to be done, the traverse of the day is material; but 
where they are not agreed on the day, it is otherwise, and 
though it is proved to be done on another day, it is sufficient, 
Palm. 280, 

Where a traverse goes to the matter of a plea, &c., all that 
went before is waived by the traverse; and if the traverse 
goes to the time only, it is not waived. 2 Salk, 642, In ac- 
tion of trespass, a particular place and time were laid in the 
declaration; and in the plea there was a traverse as to the 
place, but not as to time. On averment that it was eadem 
transgressio, the plea was held good. 3 Lev. 227; 2 Lutm, 
1452, Where a plea in justification of a thing is not local, 
a traverse of the place is wrong, 2 Mod. 270. 

The substance and body of a plea must be traversed. Zob. 
282, But a traverse that a person died seised of Jand in fee, 
modo ct formå, as the defendant had declared, was adjudged 
good. Hutt. 123. A lord and tenant differ in the services, 
there the tenure and not the seisin shall be traversed; but if 
they agree in the services, the seisin and not the tenure is 
traversable ; and it is a general rule, that the tenant shall 
never traverse the seisin of the services without admitting 
the tenure. March, 116. That which is not material nor 
traversable, is not admitted when it is alleged and not tra- 
versed. 2 Salk. 361. But the omitting a traverse where it 
is necessary, is matter of substance, 2 Mod. 60, And a 
traverse of a debt is ill when a promise is the ground of the 
action, which ought to be traversed, and not the debt. Leon, 
252, 

A traverse should have an inducement to make it relate to 
the foregoing matter. And it is no good plea for the plaintiff 
to reply that a man is alive who is alleged to be dead, without 
traversing that he is not dead, 3 Salk, 357, 

‘Traverse may be in an answer in Chancery, replication, &e. 
Tn an action upon a bail-bond, the arrest is not traversable. 
1 Stra, 444, ‘Traverse of a seisin in fee is ill, where a less 
estate would be sufficient. 2 Stra, 818. Where the party 
confesses and avoids, he ought not to traverse. But it may 
be passed over and issue taken upon the traverse, 2 Stra. 
837. 

Default of traverse where the plaintiff has not fully con- 
fessed and avoided, is only form, and gided on a general de- 
murrer. And by the 4 & 5 Ann, c. 16. no exception shall 
be for an immaterial traverse, unless shown for cause of de- 
murrer, Butdefect of a traverse, where there are two affirm- 
atives, is not aided on a general demurrer; for by default of 
an issue the right cannot appear to the court. So if a tra- 
verse be necessary to make a good bar, the omission will be 
fatal on a general demurrer, And if the replication does not 
traverse the matter of the bar, which is not fully confessed 
and avoided, the defendant shall not be aided on a general 
demurrer. Com. Dig: tit. Pleading, (G. 22.) Sce further, 
Stephen on Pleading, and titles Pleading, Trespass. 

i Aei of an Indictment or Presentment. The taking 
issue upon, and contradicting or denying some chief point of 
it; asina presentment against a person for a highway over- 
flowed with water, for default at aor a ditch, &c. he 
may traverse the matter, that there is no highway, or that the 
ditch is sufficiently scoured ; or otherwise traverse the cause, 



























TREASON. 


viz. that he hath not the land, or he and they whose estate, 
&c. have not used to scour the ditch. Lamb. Eiren. 521; 
Book Entr. See Trial. 

Tn cases of misdemeanor, when a person appears and tra- 
verses, that is, pleads not guilty to an indictment found against 
him, and postpones the trial until the ensuing assizes or ses- 


sions, as in certain cases he may do (see Misdemeanor), he is | 


said to traverse the indictment until such subsequent assizes 
or sessions. 


Traverse or an Orrice is the proving that an inquisition 


made of lands or goods by the escheator, is defective and un- 
truly made. See Inquest of Office. No person shall traverse 
an office unless he can make to himself a good right and title ; 
and if one be admitted to traverse an office, this admission of 
the party to the traverse doth suppose the title to be in him, 
or else he had no cause of traverse. Vaugh. 641; 2 Lil. 
Abr, 590, 591, The traverse of an inquisition for the king 
is to be considered as a debt, and the prosecutor may carry 
down the record. 2 Stra. 1208. 

TRAVERSUM. A ferry. Mon. Angl. ii. 1002, 

TRAWLERMEN. ‘A kind of fishermen on the river 
‘Thames, who used unlawful arts and engines to destroy fish ; 
of these some were termed tinkermen, others hebermen and 
trawlermen, &e. And hence comes to trowl or trawl for 
pikes. Sow’s Surv. Lond. 19. 

TRAYLBASTON. See Justices of Trailbaston, 

T. R.E. Tempore Regis Edwardi. These initial letters 
in the Domesday "Registers where the valuation of manors is 
recounted, refer to what it was in the time of Edward the 
Confessor, and what since the Conquest. Cowell. See 
Domesday Book. 


TREASON, 


From Fr. trahir, to betray ; trahison, betraying, contracted 
into treason; Lat. proditio.) The crime of treachery and 
infidelity to our lawful sovereign. 

Tn Scotland, since the Union with England, the law of 
treason has been regulated by the English law ; the general 
principle was agreed to in the articles of union, and was 
carried into effect by the 7 Ænn. c. 21. which declares that 
such crimes and offences which are high treason or misprision 
of high treason within England, shall be construed, adjudged, 
and taken to be high treason and misprision of high treason 
within Scotland; and that from thenceforth no crimes or of- 
fences shall be high treason or misprision thereof within Scot- 
land, but such as are so in England; and the trial, pains, 
penalties, and forfeitures of this crime are declared to be the 
same in both countries. 

In Inenanp, the provisions of the 25 Edw. 3. st. 5. c. 2. 
are in force; but those of several subsequent English acts do 
not extend to Ireland ; and there are some Irish statutes in 
force which do not extend to England ; and no act has been 
passed since the Union between Great Britain and Ireland to 
assimilate the laws of high treason throughout the United 
Kingdom. See more particularly under the several ensuing 
divisions; and see particularly Div. IV. ad fin. 











1. Of Treason generally, and by the Common Law, 
‘previous to 25 Edw. 3. st. 5. ©. 2. 


Il. Who may commit High Treason. 


Ill. Of High Treason under 25 Edw. 3. st. 5. c. 2. and 
36 Geo. 3. c. 7. and 57 Geo, 3, c. 6. as expla- 
natory thereof. 

1. Of compassing or imagining the Death of the 
King, Queen, or Heir Apparent. 

2. Levying War against the King in his Realm. 

3. Adhering to the King's Enemies, and giving 
them Aid, in the Realm or elsewhere. 

4. The 36 Geo. 3. c. 7. 57 Geo. 3. c.6, as ap- 
plying directly or indirectly to the above 
Branches of Treason, 















TREASON, I. 
5. Slaying the King’s Chancellor or Judges 
the Execution “of their Offices. se a 






Judges. 
6. Violating the Queen, the King’seldest Daughter, 
is the Wife of the Heir Apparent, or eldest 
jon. 
7. Counterfeiting the King's Great or Privy 
Seal, dc. 
IV. Of other Treasons by Statutes subsequent to 25 Ed. $, 
V. Of the Proceedings and Judgment in Trials for High 
Treason. 
1. The Indictment and previous Steps. 
2. The Process and Regulations previous to Trial: 
3. The Trial and Judgment, 


I. Treason, in its very name, imports a betraying, trea- 
chery, or breach of faith. ` It therefore happens only betwet 
allies, saith the Mirror; for treason is indeed a general 
pellation made use of by the law to denote not only offene 
against the king and government, but also that accumul: 
of guilt which arises whenever a superior reposes a confidi 
in a subject or inferior, between whom and himself there sub 
sists a natural, civil, or even a spiritual relation, and the ile 
ferior so abuses that confidence, so forgets the obligations 
duty, subjection, and allegiance, as to destroy the life of any 
such superior or lord; this is looked upon a 
from the same principle of treachery in private lii a 
have urged him who harbours it to have conspired in publ 
against his liege lord and sovereign ; and therefore for a Wi 
to kill her lord or husband, a servant his lord or master, 
an ecclesiastic his lord or ordinary ; these, being breaches 0 
the lower allegiance, of private and domestic faith, were for 
merly denominated petit treasons ; but by the 9 Geo. 4. c Ii 
§ 2. they are now declared to be murder only, and no grea! 
offence. See Homicide. But when disloyalty so rears 
crest as to attack even majesty itself, it is called by w 
of eminent distinction high treason, alla proditio, being equ 
valent to the crimen læsæ majestatis of the Romans, as Gl 
ville denominates it also in our English law. 4 Comm. c. 99 
The greatness of this offence of treason, and severity 
the punishment thereof is upon two reasons; because th 
safety, peace, and tranquillity of the kingdom are highly cols. 
cerned in the preservation of the person and government ® 
the king; and therefore the laws have given all possible 
curity thereto, under the severest penalties; and as the su? 
jects have protection from the king and his laws, so they # 
bound their allegiance to be true and faithful to 
1 Hale's Hist. P. C. 59. 
As this is the highest civil crime which (considered as 
member of the community) any man can possibly commit, 
ought thereof to be the most precisely ascertained. : 
the crime of high treason be indeterminate, this alone (8! 
Montesquieu) is sufficient to make any government degen! 
into arbitrary power. And yet, by the ancient common 
there was a great latitude left in the breast of the judge’ 
determine what was treason or not so, whereby the creat! 
of tyrannical princes had opportunity to create abundance 
constructive treasons, that is, to raise by forced and arbitt! 
constructions, offences into the crime and punishment 
treason, which never were suspected to be such, Thus 
the reign of Edward I. appealing to the French courts in Py 
pi ion to the king’s, was in parliament solemnly adjud 

ig! 


































h treason. 3 Inst. 7; 1 Hale, 79. And this under 
idea of subverting the realm. Another charge, the accroa! 
or attempting to exercise royal power (a very uncer”. 
charge), was in the 21 Edw. 3. held to be treason in a kniga 
of Hertfordshire, who forcibly assaulted and detained bes 
the king’s subjects till he paid him 902., a crime, it must ? 
owned, well deserving of punishment, but which seems t0 ig 
of a complexion very different from that of treason. 1 
P.C. 80, Killing the king's father or brother, or even 
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lessenger, has also fallen under the same denomination, 
ritton, ¢. 22; 1 Hawk. P. C. e. 17. §1, But, however, to 
Prevent the inconveniences which began to arise in England 

‘om this multitude of constructive treasons, the 25 Edw. 3. 
#. 5. o. 2, was made, which defines what offences only for | 
the future should be held to be treason. See post, HI, 

Nothing can be construed to be treason under this statute 
hich is not literally specified therein; nor may the statute 

construed by equity, because it is a declaratiye law, and 
She declaration ought not to be the declaration of another ; 

sides, it was made to secure the subject in his life, liberty, 
and estate, which by admitting constructions to be made of 
it, might destroy all. 1 Hawk. P. C. 34; 3 Salk. 358 
he statute, after reciting that divers opinions having been 
What cases should amount to high treason, enacts and de- 

lares that if a person doth compass or imagine the death of 
he king, queen, or their eldest son and heir; or if he do 
Violate and deflower the king’s wife or companion, or his eldest 
daughter unmarried, or the wife of the king’s eldest son; or 

he levy war against the king in his realm, or adhere to his 
enemies, give them aid and comfort in the realm or elsewhere, 
nd thereof be probably (or proveably) attainted of open deed ; 
and if a man counterfeit the king’s great or privy seal, or his 
Money, or bring false money into the kingdom, like to the 
Money of England, to make payment therewith in deceit of 

e king and his people; or if he kill the chancellor, treasurer, 
Sr any of the king’s justices in either bench, justices of as- 

e, Ke, being in their places, doing their offices ; these cases 
te to be adjudged treason. 

By the 13 Car. 2, c. 1. (a temporary act which expired with 
the ite of that King) it was enacted that if any person should 
Compass, imagine, devise, or intend death or destruction to 
the king, or bodily harm leading to death or destruction, or 
‘mprisonment or restraint of the person of the king, or to 
deprive or depose him; and such compassings and imagina- 
tions should express, utter, or declare, by printing, writing, 
Preaching, or malicious and advised speaking, he should be 
udged a traitor, and suffer death. Under this statute one 
Stayiey was convicted and executed in 1678. State Trials, 


& owel, 150,152; and see Phillipp’s State Trials, i. 329— 







































IL. Every subject of Great Britain, whether ecclesiasti- 
or lay, man or woman, if of the age of discretion, and of 
ie memory, may be guilty of high treason, 1 Hawk. P, C. 
“17. § 4. If a married woman commit high treason, in 
He company of her husband, or by his command, she is 
Punishable as if unmarried; for in a crime of such magni- 
le, the presumption of coercion by the husband is no ex- 
fuse, 1 Hawk. P. C. c. 1. § 11; 1 Hal. P. C. 47. A 
dier cannot justify by the command of his Riper oflicer ; 
sas the command is traitorous, so is the obedience. Kely, 
Neither can a man justify, by acting as counsel. Kely, 














There are no accessories in treason: all are principals ; 
peo Ny person offending in treason, either by overt act or 
‘Scurement, whereupon open deed has ensued, is adjudged 
the law to be a principal traitor, Dyer, 98 b. Throch- 
Di ton's case; State Trials, 1 Howell, 870, Ẹe. See post, 
iv. V, 1, of this title. i 
Madmen were heretofore punished as traitors, particularly 
le 33 Men. 8. c. 20; but now they are not punishable, 
the crime is committed during a total deprivation of rea- 
W. 1al. P. C. 37. And this has been confirmed in 
Modern cases, See the provisions of the 39 & 40 Ge 
{ts for the safe custody of insane persons charged 
po Idiots, V. aarp: 
“coi 2e husband of a queen regnant, as was King Philip, may 
Minit high treason. So may a queen consort against the 








ith 









WS her husband, Such were the eases of Queen Anne 
eyn and Catharine Howard; for the queen is considered, 
OL, at, 
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in the eye of the law, as a distinct person, for many purposes. 


3 Inst. 8. See post. 

Aliens may commit treason; for as there is a local pro- 
tection on the king’s part, so there is a local allegiance on 
thei 7 Rep. 6. There is no distinction, whether the 
alien's sovereign is in amity or enmity with the crown of 
England, If during his residence here, under the protection 
of the crown, he does that which would constitute treason in 
a natural-born subject, he may be dealt with as a traitor. 
1 Hal. P. C. 60, So also if he resides here, after a procla- 
mation of war; unless he openly removes himself, by passing 
to his own prince, or publicly renounces the King of Eng- 
land’s protection, which is analogous to a difidatio, or de- 
fiance; and then, under such circumstance, he is considered 
as an enemy. 1 Hal. P.C. Thus the Marquis De Guis- 
card, a French Papist residing here, during a war, under the 
protection of Queen Anne, was charged with holding a trai- 
torous correspondence with France. And two Portuguese 
were indicted and attainted of high treason, for joining in a 
conspiracy with Dr. Lopez to poison Queen Elizabeth, 7 
Rep. 6; Dy. 14 

Ifan alien, during a war with his native country, leaving 
his family and effects here, goes home, and adheres to the 
king’s enemies, for the purposes of hostility, he is a traitor ; 
for he was settled here, and his family and effects are still 
under the king’s protection, 1 Salk. 46; 1 Ld. Raym. 282; 
Fost. 185, 186, In declarations of war, it has been fre- 
quently used to except, and take under the protection of the 
crown, such resident aliens as demean themselves dutifully, 
and neither assist or correspond with the enemy, In that 
case, they are upon the footing of aliens coming here by: 
licence or safe-conduct, and are considered as alien friends. 
Fost, 185, 

Tf an alien is charged with a breach of his natural alle- 
giance, he may give alienage in evidence, for he is charged 
with a breach of that species of allegiance, which is not due 
from an alien, 4 St. Zr, 699, 700. 

Alien merchants are protected -by the statute staple, in 
case of a war, which provides, that they shall have conve- 
nient warning, by forty daye! proclamation, or eighty days in 
case of accident, to avoid the realm; during which time, 
they may be dealt with as traitors, for any treasonable act ; 
if after that time they reside and trade here, as before, they 
may be either treated as alien enemies, by the law of nations, 
or as traitors, by the law of the land. 1 Hal. P. C. 93, 94. 
See Mag. Chart. c. 80; 27 Edw. 3. st. 2. c. 2, 13, 17, 19, 20. 

Subjects of the king in open war or rebellion, are not the 
king's enemies, but traitors; and if a subject join with a 
foreign enemy, and come into England with him, if he be 
taken prisoner, he shall not be ransomed or proceeded against 
as an enemy, but as a traitor to the king; on the other hand, 
an enemy coming in open hostility into England, and taken, 
shall be either executed by martial law, or ransomed; for he 
cannot be indicted of treason, because he never was within 
the ligeance of the king. 8 Inst, 11; 7 Rep. 6,73 1 Hal, 
P.C. 100. 

A natural-born subject cannot abjure his allegiance, and 
transfer it to a foreign prince. Neither can any foreign 
prince, by naturalizing, or employing a subject ‘of Great 
Britain, dissolve the bond of allegiance between that subject 
and the crown, 1 Comm, 369. This was determined in the 
case of Æneas Macdonald, who was born in Great Britain, 
but educated from his early infancy in France; and being 
appointed commissary of the French troops intended for 
Scotland, was taken prisoner, tried, and found guilty of high 
treason. Fost. 60; 9 Stat. Tri, 585. 

It is a question, whether the general exemption of am- 
bassadors from the cognizance of the municipal tribunal, 
extends to treason? On the one hand, there is a positive 
breach of local allegiance; on the other, an infringement of 
the privilege of personal inviolability, universally allowed by 
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the law of nations, Coke maintains, that if an ambassador 
commits treason, he loses the privilege and dignity of an 
ambassador, as unworthy of so-high a place, and may be 
punished here, as any other private alien, and not remanded 
to his sovereign but of courtesy. 4 Inst. 153. Most 
writers agree that an ambassador, conspiring the’ death of the 
king, or raising a rebellion, may be punished with death. 
But it is doubted, whether he is obnoxious to punishment 
for bare conspiracies of this nature. I Roll. Rep. 185; 1 
Hale, 96, 97, 99. 

The bishop of Rosse, ambassador from Mary Queen of 
Scots, to Elizabetli, was committed to the tower as a con- 
federate with the Duke of Norfolk, for corresponding with 
the Spanish ministry, to invade the kingdom; he pleaded his 
privilege, and afterwards, having made a full confession, no 
criminal process was commenced. T Hal. P. C. 97; 1 St. 
Tri. 105. But he was afterwards banished the country. 
The Spanish ambassador for encouraging treason, and the 
French ambassador for conspiring the same queen’s death, 
were only reprimanded. Doctor Storey was condemned and 
executed; but he was an Englishman by birth, and therefore 
could never shake off his natural allegiance. Dyer, 298, 300; 
8 St. Tri. T75. 

From this view we may collect, that the right of proceed- 
ing against ambassadors for treason, in the ordinary course 
of justice, has been waved, from motives of policy and pru- 
dence: and that they have seldom been proceeded against 
further than by imprisonment, seizing their papers, and 
sending them home in custody. As was done in the case of 
Count Gyllenberg, the Swedish minister in George the Se- 
cond’s time. Fost. 187. See E Comm. 254; Ward's Law of 
Nations, where this subject is fully treated. 





II. 1, Tae first treason described by the 25 Edw, 3. st. 
5. c. 2, is, © When a man doth compass or imagine the death 
of our lord the king, of our lady his queen, or of their eldest 
son and heir.”—Under this description it is held that a queen 
regnant, (such as Queen Elizabeth or Queen Anne) is within 
the words of the act, being invested with royal power, and 
entitled to the allegiance of her subjects. 1 Hal. P. C. 101: 
but the husband of such a queen is not comprised within 
these words, and therefore no treason can be committed 
against him. 3 Inst. 7; 1 Hal. P. €. 106, 

Though the compassing the death of the queen consort be 
treason, this must be intended during the marriage; for it 
doth not extend to a queen dowager. And the eldest son 
and heir of the king, that is living, is intended by the said 
act, though he was not the first son; but if the heir appa- 
rent to the crown be a collateral heir, he is not within the 
statute; nor is a conspiracy against such collateral heir 
treason by this act. 3 Jnst. 8. 

At common law, compassing the death of any of the king’s 
children, and declaring it by overt act, was taken to be 
treason; though by this statute it is restrained to the eldest 
son and heir. 1 Hal. P. C. 125. 

The king, intended by the act, is the king in possession, 
without any respect to his title; for it is held, that a king 
de facto, and not de jure, or in other words an usurper that 
hath got possession of the throne, is a king within the mean- 
ing of the statute; as there is a temporary allegiance due to 
him for his administration of the government, and temporary 
protection of the public; and therefore treasons committed 
against Henry VI. were punished under Edward TV., though 
all the line of Lancaster had been previously declared usu 
ers by act of parliament. But the most rightful heir of the 
crown, or king de jure and not de facto, who hath never had 
sat ossession of the throne, as was the case of the 

jouse of York during the three reigns of the line of Ban- 
caster, is not a king within this: statute, against whom trea- 
sons may be committed. 3 Inst. 7; 1 Hal. P. C. 104. 
And a very sensible writer on the crown-law carries the 














TREASON, IT. 1. 


point of possession so far, that he holds that aking outo 
possession is so far from having any right to our allegiance, 
by any other title whiclt he may set up-against’ the king itt 
being, that we are bound by the duty of our allegiance to 
resist him ; a doctrine which he grounds upon the 11 Hen: T+ 
c. L, by which it is expressly provided, that no- person wHo 
shall attend upon the king for the time’ being in Ri persons 
and to do him true allegiance, or.be in other places by the 
king's command’ in his wars, shall for such deed be cons 
victed or attainted of high treason, nor of other offences, BY 
act of parliament, or otherwise, whereby he shall forfeit lifes 
or lands, &c.; but any act or process to the contrary sl 

be void. See King. This act is considered as declaratory 
of the common law. 1 Hawk. P. C. c. 17. § V4—Tb 
But Blackstone observes, that Hawkin's doctrine, founded om 
this act, seems to'confound all notions of right and wrong 
and the consequence would be, that when Cromwell had- 
murdered the elder Charles, and usurped the power (thou 
not the name) of king, the people were bound in duty t0 
hinder the son’s restoration: and were a foreign king tO 
invade this kingdom, and by any means to get possession of 
the crown, (æ term by the way of very Toose and indistit 
signification,) the subject would be bound by his allegiane® 
to fight for his natural prince to-day, and by the same di 

of allegiance to fight against him to-morrow. ‘The true dis 
tinction seems to be, that the statute of Henry VIT. does bY 
no means command any opposition to a king de jure; bub 
excuses the obedience paid to a king de facto. When, theres = 
fore, an usurper is in possession, the subject is excused and 
justified in obeying and giving him assistance: otherwise, 
under an usurpation, no man could be safe, if the Jawftl — 
prince had a right to hang him for obedience to the por 

in being; as the usurper would certainly do for disobedience, 
Nay, farther, as the mass of people are imperfect judges 
title, of which in all cases possession is primd facie evident 
the law compels no man to yield obedience to that prince 
whose right is by want of possession rendered uncertain an 
disputable, till Providence shall think fit to interpose in his 
favour, and decide the ambiguous claim; and, therefore, # 
he is entitled to such allegiance by possession, no: tre 
can be committed against him. Lastly, a king who has ë 
signed his crown, such resignation being admitted S0 
ratified in parliament, is, according to Hale, no longer 
object of treason. „T Hal. P. C. 104, And the same reasom 
holds, in case a king abdicates the government; or, 
actions subversive of the constitution, virtually renot one i] 
the authority which he claims by that very constituti 
since, when the fact of abdication is once established, M 
determined By the proper judges, the consequence necessi 












rily follows, that the throne is thereby vacant, and he is 


longer king. 4 Comm. c. 6. i 
Ees ur rare aisian io ripitia RA aca 
of the king, &c. These are synonymous terms; the x 
compass signifying the purpose or design of the mind 
will, and not, as in common speech, the carrying such desigt 
into effect. T Hal. P. C. 107. And, therefore, it has beet 
held that an accidental stroke, which may mortally ¥ 
the sovereign, per infortunium, without any traitorous intent 
is no treason; as was the case of Sir Walter Tyrrel, who 
the command of King William Rufus, shooting at a hart, fg 
arrow glamoed: against æ true; and’ Billed! the King Dee 
spot. 3 Inst. 6. But, as this compassing or imaginati dietal 
an act of the mind, it cannot possibly fall under any Jue 
cognizance, unless it be demonstrated by some overt (f at 
open) act; and therefore it is necessary that there appen 
open or overt act of a more full and explicit nature, to ‘that 
vict the traitor upon. The statute expressly requires, of 
actainted o 


the accused “ be thereof, upon sufficient 

some open act, by men of his own condition.” Thus, 
provide weapons’ or samnrunition for tie purpose of AURRE 
the king, is held to be a palpable overt act of treaso™ f 
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imagining his death. 3 Inst. 12, To conspire to imprison 
the king by force, and move towards it by assembling com- 

any, is an overt act of compassing the king's death ; for all 
ree, used to the person of the king, in its consequence may 
‘tend to his death, and is a strong presumption of something 
‘Worse intended than the present force by such as have so far 

rown off their bounden duty to their sovereign; it being 
‘an old observation, that there is generally but a short inte 
val between the prisons and the graves of princes, 1 Hal. 
P. C. 109. There is no question, also, but that taking any 
Measures to render such treasonable purposes effectual, as 
‘assembling and consulting on the means to kill the king, is a 
Mufficient overt act of high treason, 1 Hawk. P. C.e. 17 § 
81; 1 Hal. P. C. 119. 
Mr. Justice Foster lays down generally, that the care the | 
W hath taken for the personal safety of the king, is not 
‘confined to actions or attempts of the more flagitious kind, to 
Assassination or poison, or other attempts immediately and 
directly aimed at his life: it is extended to every thing wil- 
lly and deliberately done or attempted, whereby his life 
May be endangered. Fost. 195. 

t hath been adjudged, that he who intended by force to 
reseribe laws to the king, and_ to restrain him of his power, 
Bi intend. to deprive thimsof hisvorown vending stacitto| 
Man be ignorant of the intention of those who take up arms | 
Against the king, if he join in any action with them, he is | 
uilty of treason; and that the law construeth every re- 
llion to be a plot against the King's life, and a deposing 
‘him, because a rebel would not suffer that king to reign 
and live, who will punish him for rebellion, Moor, 620; 2 

Salk, 63, 
How far mere words, spoken by an individual, and not 
Yelative to any treasonable act or design then in agitation, 
‘shall amount to treason, has been formerly matter of doubt. 
Wo instances occurred in the’ reign.of Edward IV, of per- 
‘Sons executed for treasonable words: the one a citizen of 
London, who said he would make his son heir of the crown, 
eing the sign of the house in which he lived; the other a 
Fentleman, whose favourite buck the king killed in hunting, | 
Whereupon he wished it, horns and all, in the -king’s belly. 
These were esteemed hard cases; and the Chief Justice 
Markham rather chose to leave his place than assent to the 
latter judgment. 1 Hal, P. C. 115. 

it was resolved in the trial of the regicides, that though a 
man cannot be indicted of high treason for words only, yet if 
be indicted for compassing the king's death, these words 
May be laid as an overt act, to prove that he compassed the 
eath of the king; and to support this opinion, the case of a 
Person was cited who was indicted of treason, anno 9 Car. 1, 
t that he, being the king's subject at Lisbon, used these 
Words: « Twill kill the king, (innuendo, King Charles,) if 1 

come to him;” and afterwards he came into England 
or'that purpose; and two merchants proving that he spoke 
v Foils, for that his traitorous intent, and the wicked ima- 

ition of his heart was declared by these words, it was | 
eld tobe high treason by the common law, and within the 
tute of the 25 Edw. 8.¢. 2. Cro, Car, 242; 1 Lev. 57. | 
‘But now it seems clearly to be agreed, that by the com- 
Mon Jaw, and the statute of Edward ILL, words spoken 
qount only to a high misdemeanor, and no treason: for | 
hey may be spoken in heat, without any intention; or be | 
Mistaken, perverted, or misremembered by the hearers; | 
ir meaning depends always on their connexion with other 
Words, and things; they may signify differently even accord- | 
ag to the tone of voice with which they are delivered 3 and 






























































Mometimes silence itself is more expressive than any dis- | 
Aourse. As therefore there can be nothing more equivocal | 
“to ambiguous than words, it would indeed be unreasonable 
ag ghake them amount to high treason. And accordingly, in 
‘Car. 1. on a reference to all the judges, concerning some 


Nery atrocious words spoken by one Pyne, they certified ‘to 
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the king, “ That though the words were as wicked as might 
be, yet they were no treason; for unless it be by some par- 
ticular statute, no words will be treason.” Cro. Car. 125. 
See 1 Hal. P. C. 111—120; 312—322; Foster, 196—207. 
From which authorities it may be concluded, that bare words 
are not overt acts of treason, unless uttered in contem- 
plation of some traitorous purpose actually on foot or in- 
tended, and in prosecution of it: as if they are intended or 
followed bya consultation, meeting, or any act, then they 
will be evidence or a confession of the intent of such meet- 
ing, consultation, or act. 

Ever since the revolution, it has been the constant prac- 
tice, where a person, by treasonable discourses, has manifested 
a design to murder or depose the king, to convict him upon 
such evidence, And Chief Justice Holt was of opinion, that 
express words were not necessary to convict a man of high 
treason; but if, from the tenor of his discourse, the jury 
were satisfied he was engaged in a design against the king's 
life, this was sufficient to convict the prisoner. 4 State 
Trials, 172. 

If the words be set down in writing, it argues more deli- 
berate intention; and it has been held that writing is an overt 
act of treason; for scribere.est agere. But even in this ease 
the bare words are not the treason but the deliberate act of 
writing them, And such writing, though unpublished, has in 
some arbitrary reigns convicted its author of treason; par- 
ticularly in the cases of one Peacham, a clergyman, for 
treasonable passages in a sermon never preached; and of 
Algernon Sydney, for some papers found in his closet; which, 
had they been plainly relative to any previous formed design 
of dethroning or murdering the king, might doubtless have 
been properly read in evidence as overt acts of that treason, 
which was specially laid inthe indictment. Foster, 198. But 
being merely speculative, without any intention (so far as 
appeared) of making any public use of them, the convicting 
the authors of treason upon such an insufficient foundation 
has been universally disapproved. Peacham was therefore 
pardoned ; and though Sydney indeed was executed, yet it 
was to the general discontent of the nation; and his attainder 
was afterwards reversed by parliament. ‘There was then no 
manner of doubt, but that the publication of such a treason- 
able writing was a sufficient overt act of treason at the common 
law; though, of late, even that has been questioned. 1 Hal. 
P. C. 118; 1 Hawk, P. C.c. 17. § 82, 45. And see the 
provisions of the 36 Geo. 8,.c. 7; and post, ILL. 4. 

2. The next species of treason to be considered is, “if a 
man do levy war against our lord the king in his realm.” 
And this may be done by taking arms, not only to dethrone 
the king, but under pretence to reform religion or the laws, 
or to remove evil councillors, or other grievances, whether 
real or pretended, 1 Hawk. P. Coc. 17, § 25. So it was 
held, in the case of Lord G, Gordon, that an attempt, by 
intimidation and violence, to force the repeal of a law, is a 
levying war against the king, and high treason. Dougl. 570, 
For the Jaw does not, neither can it, permit any private man, 
or set of men, to interfere foreibly in matters of such high 
importance ; especially as it has established a sufficient power, 
for these purposes, in the high court of parliament. Neither 
does the constitution justify any private or particular resist- 
ance, for private or particular grievances; though, in cases 
of national oppression, the nation has very justifiably risen 
as one man, to vindicate the original contract subsisting be- 
tween the king and his people. ‘To resist the king’s forces, 
by defending a castle against them, isa levying of war; and 
so (it has been held) is an insurrection, with an avowed design 
to pull down all inclosures, all brothels, and the like; the 
universality of the design making it a rebellion against the 
state, and usurpation of the powers of government, and an 
insolvent invasion of the king's authority. 1 Hal. P. C. 152. 
But a tumult, with a view to pull down a particular house, or 
lay open a particular inclosure, amounts at most to a riot; 
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this being no general defiance of public government. So, if 
two subjects quarrel and levy war against each other, it is 
only a great riot and contempt, and no treason. Thus it 
happened between the Earls of Hereford and Gloucester, in 
20 Edw. 1., who raised each a little army, and committed 
outrages upon each other's lands, burning houses, attended 
with the loss of many lives; yet this was held to be no high 
treason, but only a great misdemeanor, 1 Hale, P. C. 136. 

But in the case of a great riot in London by the appren- 
tices there, some whereof being imprisoned, the rest con- 
spired to kill the lord mayor, and release their comrades; 
and, in order to do it, to provide themselves with armour, by 
breaking open two houses near the Tower. They marched 
with a cloak on a pole, instead of an ensign, towards the lord 
mayor's house; and in the way, meeting with opposition from 
the sheriffs, resisted them: this was held levying of war, and 
treason, Sid. 358. 

Those who make an insurrection in order to redress a 
public grievance, whether it be a real or pretended one, are 
said to levy war against the king, although they have no 
direct design against his person; as they are for doing that 
by private authority, which he by public justice ought to do, 
which manifestly tends to a rebellion, For example; where 
great numbers by force endeavour to remove certain persons 

rom the king, or to lay violent hands on a privy councillor, 
or revenge themselves against a magistrate fr executing his 
office, or to deliver men out of prison, expel foreigners, or to 
reform the law of religion, see post, Div. 4. But where a 
number of men rise to remove a grievance to their private 
interest, as to pull down a particular inclosure, they are only 
rioters; for there is a difference between a pretence that is 
public and general, and one that is private and particular. 
H Inst. 9; H. P. C. 14; Kel. 75; 1 Hawk, P. C. c. 17. 

25. 

It was resolved by all the judges of England, in the reign 
of King Henry VIII., that an insurrection against the statute 
of labourers, for raising their wages, was a levying of war 
against the king; because it was generally against the king's 
law, and the offenders took upon them the reformation thereof. 
Read. Statutes, vol. 5. p. 150, It is to be observed however 
that many of the foregoing constructions of treason, in cases 
where the object, though extensive, was private, and not con- 
nected with the government of the country, are to be con- 
sidered with great caution, and are not likely to be adopted 
as precedents: particularly since the 36 Geo. 3. c. 7; 57 Geo. 
3. c. 6. post, 4. of this division; and see to this point, Luders's 
Consideration on the Law of Treason. 

Not only such as directly rebel and take up arms against 
the king, but also those who in a violent manner withstand 
his lawful authority, or attempt to reform his government, 
do levy war against him; and therefore, to -hold a fort or 
castle against the king’s forces, or keep together armed men 
in great numbers against the king’s express command, have 
been adjudged a levying of war, and treason, But those who 
join themselves to rebels, &c. for fear of death, and return 
the first opportunity, are not guilty of this offence. 3 Inst. 
10; Kel. 76. 

A person in arms was sent for by some of the council from 
the King, and to give in the names of those that were armed 
with him; but he refused, and continued in arms in his house; 
and it was held treason, Also, where one went with a troop 
of captains and others into London, to pray help of the city 
to save his life, and bring him to court to the queen, though 
there was no intent of hurt to her, was adjudged treason; 
and in them Who joined with him, though they knew nothing 
but only a difference between him and some courtiers. So if 
any man shall attempt to strengthen himself so far, that the 
prince cannot resist him. Æ. of Essex’s Case, Moor, 620. 

A bare conspiracy to levy war does not amount to this 
species of treason; but, if particularly pointed at the person 
of the king or his government, it falls within the first, of 
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compassing or imagining the king’s death. 3 Inst. 9; Fosters 
211, 213. 

By the common law, levying war against the king was 
treason. But as, in cases of high treason, there must be an 
overt act, therefore it is that a conspiracy, or Basie to 
levy war, is no overt act, unless a war is actually levieds 
though if a war is actually levied, then the conspirators arè 
all traitors, although they are not in arms. And a conspiracy 
to levy war will be evidence of an overt act to maintain 4 
indictment for compassing the king's death; but if the im 
dictment be for levying war only, proof must be made thata 
war was levied, to bring the offender under this clause of the 
statute. 3 Inst. 8,9; H.P.€.14. If two or more con: 
to levy war, and one of them alone raises forces, this sh: 
adjudged treason in all. Dyer, 98. 

‘And see the provisions of the 36 Geo. 3. c. 7. post, III. 

3. “If aman be adherent to the king’s enemies in his realm 
grig to them aid and comfort in the realm, or elsewhere, 

e is also declared guilty of high treason. This must like 
wise be proved by some overt act, as by giving them intel 
gence, by sending them provisions, by selling them arms, bY 
treacherously surrendering a fortress, or the like. 3 J 
10. Sending intelligence to the enemy of the destinatis 
and designs of this kingdom, in order to assist them in thé 
operations against us, or in defence of themselves, is hi 
treason, although such correspondence should be intercept 
1 Burr, 650. So sending any intelligence to the enemys | 
order to serve them in shaping their attack or defence, though 
its object be to dissuade them from an invasion, is high 
treason. 6 7. R. 529. 

Officers or soldiers of this realm, holding correspondent? 
with any rebel, or enemy to the king, or giving them a” 
advice, information by letters, message, &e. are declari 
guilty of treason by the 2 & 3 Ann. c. 20. which does m 
extend to Ireland: but see post, IV. ad finem, p 

By enemies are here understood thé subjects of foreigh 
powers with whom we are at open war. As to foreign pirat 
or robbers who may happen to invade our coast, without anf 
open hostilities between their nation and our own, and Wit 
out any commission from any prince or state at enmity wa 
the crown of Great Britain, the giving them any assistance! 





levying war against his majesty. Foster, 219. And, 
iadioputablyy the same aot of aelierenicolor'aii oem when 
applied to foreign enemies, will constitute treason under, E 
branch of the statute, will, when afforded to our own fello 
subjects in actual rebellion at home, amount to high tre! 
under the description of levying war against the king. 0% 
216. But to relieve a rebel, fled out of the kingdom, 18 ao 
treason; for the statute is taken strictly, and a rebel is Ol, 
enemy; an enemy being always the subject of some for 
rince, and one who owes no allegiance to the crown of et 
land. 1 Hank, P. C. c. 17. § 28. And if a person be up 
circumstances of actual force and constraint, through & ‘his 
grounded apprehension of injury. to his life or persom, tgr 
fear or compulsion will exeuse his even joining with ehg 
rebels or enemies in the kingdom, provided he leaves thse 
whenever he hath a safe opportunity. Foster, 216+ 
ante, I. ty 
The delivery or surrender of the king’s castles or fort 

the captains thereof, to the king’s enemy, within the realm sg 
without, for reward, &c. is an adhering to the king's enetig 
A lieutenant of Ireland let several rebels out of Dipen 
castle, and discharged some Irish hostages which had 1 
given for securing the peace; and for this he was atta Tee 
of high treason in adhering to the king’s enemies. “is 
8. Adhering to the king's enemies out of the role 
treason; but such adherence out of the realm must be ‘Dy 
in some place in England. 3 Inst. 10; H. P. C. 145 gand 
298, 310. If there be war between the king of Engla™ 
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France, those Englishmen that live in France before the war, 
and continue there after, are not merely upon that account 
adherents to the king’s enemies, to be guilty of treason, 
unless they actually assist in such war; or at least refuse to 
return into England upon a privy seal, or on proclamation 
and notice thereof; and this refusal is but evidence of an 
adherence, and not so in itself, 1 Hale's Hist. P, C. 165, 
Adhering to the king’s enemies is an adhering against him ; 
and English subjects joining with rebel subjects of the king's 
allies, and fighting with them under the command of an alien 
enemy prince, are guilty of treason in adhering to the king’s 
enemies, So cruising in a ship with intent to destroy the 
King’s ships, without doing any act of hostility, is an overt 
act of adhering, comforting, and aiding; for where an Eng- 
lishman lists himself and marches, this is treason without 
Coming to battle or actual fighting. 2 Salk, 634. 

By a temporary act, 33 Geo. 3. c. 27. (now expired,) it 
Was enacted, that’ if any person residing, or being in Great 
Britain should, during the war with France, either on his own 
account or on account of any other person whatsoever, buy, 
Sell, procure, or send, or assist in so doing, for the use of the 

rench armies, or of any persons resident within the dominions 
of France, any ordnance stores, iron, lead, or copper, except 
cutlery ware, not being arms, and except buttons, buckles, 
Japanned wares, toys, and trinkets; or any bank notes, gold, 
or silver; or any provisions whatever, or any clothing for the 
armies or fleets; or any leather wrought or unwrought, with- 
out licence from the king or privy council, he shall be guilty 
of high treason. And that every British subject, who should 
Purchase, or enter into any agreement for any land or real 

roperty in France, EOAR guilty of high treason. 
mporary provisions were also made by various acts to pre- 
Vent the intercourse and correspondence with France and 
Other hostile countries during the war, viz. 38 Geo. 3. c. 28, 
45, 79, the restraints imposed by which were removed by 42 
eo, 3. c, 11, and not renewed during the subsequent war. 
4, The legislature, in the reign of Edward ILL, was not 
Only careful to specify and reduce to a cer bint the vague 
tions of treason that had formerly prevailed; but the 
Statute goes on to state, that, “ because other like cases of 
„treason may happen in time to come, which cannot be thought 
Of nor declared at present, it is accorded that if any other 
Case, supposed to be treason, which is not above specified, 
loth happen before any judge: the judge shall tarry without 
Boing to judgment of the treason, till the cause be shown 
and declared before the king and his parliament, whether it 
ugt to be judged treason, or other felony.” Matthew 
Hale is very high in his encomiums on the great wisdom and 
Care of the parliament, in thus keeping judges within the 
Proper bounds and limits of this act; by not suffering them 
to run out (upon their own opinions) into constructive trea- 
Sons, though in cases that seem to them to have a like parity 
9f reason; but reserving them to the decision of parliament. 
his is a great security to the public, the judges, and even 
this sacred act itself; and leaves a weighty memento to judges 
to be careful and not over-hasty in letting in treasons by con- 
8truction or interpretation; especially in new cases that have 
Not heen resolved and settled, 2. He observes, that as the 
Authoritative decision of these casus omissi is reserved to the 
ing and parliament, the most regular way to do it is by a 
New declarative act; and therefore the opinion of any one or 
Of both houses, though of very respectable weight, is not 
that solemn declaration referred to by this act, as the only 
Criterion for judging of future treasons, 1 Hale, P. C. 259; 

Comm. c, 6. 
loubts having been entertained, how far the words of 25 
Edw. 3, were applicable, with sufficient explicitness, to modern 
reasonable attempts to overturn the constitution, by means 
Of tumultuous assemblies of the people; the publication and 
dispersion of inflammatory works and speeches against all 
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the branches of the legislature having increased to an enormous 
and very alarming degree, “ with unremitted industry, and 
with a transcendant boldness ;” the project of overawing 
parliament, by means of mobs and their leaders, having been 
repeatedly avowed ; the legislature thought the following act 
necessary to explain and enlarge the clauses of the 25 Edw. 
3, relative to the treasons enumerated in the three preceding 
divisions. 

The 36 Geo. 3. c. 7. (the preamble of which alludes to the 
transactions just mentioned,) enacts, “ That if any person 
shall, within the realm or without, compass, imagine, invent, 
devise, or intend death or destruction, or any bodily harm 
tending to death or destruction, maim or wounding, imprison- 
ment or restraint of the person of the king, his heirs and 
successors. Or to deprive or depose him or them from the 
style, honour, or kingly name of the imperial crown of this 
realm, or of any other of his dominions. Or to levy war 
against his majesty, his heirs, and successors within this realm, 
in order, by force or constraint, to compel him or them to 
change his or their measures or councils, or in order to put 
any force or constraint upon, or to intimidate or overawe, 
both houses, or either house of parliament: or to move or stir 
any foreigner with force to invade this realm, or any other of 
his majesty’s dominions; and such compassings, &c. shall 
express, uiter, or declare, by publishing any printing or writ- 
ing, or by an overt act or deed,” the offender shall be deemed 
a traitor, and punished ua Ae The benefits of 7 Wm. 
3. c. 3; 7 Ann. ec. 11, (see post, V. 2.) are reserved to the 
offenders; and the act does not extend to prevent any prose- 
cutions at common law. 

This act at the time of its passing did not extend to Ire- 
land; and the provision was temporary, during the king’s 
life, &e, But by the 57 Geo. 3. c. 6. (passed after the union 
between Great Britain and Ireland,) these provisions are 
made perpetual, and by the recital of them in that act appear 
now to be extended to Ireland; and the like attempts to 
assault the person of King George LV. while prince regent, 
within the realm or without, were declared high treason. 

The 36 Geo. 3. ¢. 7. is a very salutary law and was much 
needed. The 25 Edw, 3. had confined the law of treason 
within too narrow limits for the protection of the monarchy 
in a free, advanced, and pilis condition of societ; 
Judges had been induced to remedy the defect by a latitude 
of construction which certainly departed further from the 
letter of the law than in any other instance; and it is 
scarcely too much to say, that new treasons were, in fact, 
created by judicial authority, contrary to the express letter 
of the statute of Edward Ti, The act 36 Geo. has, in 
effect, much curtailed the doctrine of constructive treason, by 
converting those dangerous and criminal acts of rebellion and. 
sedition, which had been so often the subject of prosecution 
as overt acts of compassing the king’s death, into specific 
treasons. The law is at once simplified and rendered certain : 
and the definitions of the crime are now so specific and un- 
ambiguous as, in a great measure, to exclude judicial con- 
struction from extending them by analogy. 

5, The killing of the king’s chancellor, treasurer, justices 
of either bench, &c. declared to be treason, relates to no other 
officers of state besides those expressly named ; and to them 
only when they are in actual execution of their offices, repre- 
senting the person of the king, and it doth not extend to any 
attempt to kill, or wounding them, &c. 3 Inst. 18, 38; 
H.P.C.17. The places for the justices to do their offices, 
are the courts themselves, where they usually, or by adjourn- 
ment, sit for dispatch of the business of their courts, 1 
Hale's Hist. P. C. 232. See Judges, Privy Council. 

By 7 Ann. c. 21. it is made high treason to slay any of the 
lords of session in Scotland, or lords of justiciary, sitting in 
judgment; or to counterfeit the king’s seals appointed by the 
‘Act of Union, See post, 7. 






























TREASON, IHM. 6, 7. 


6. It is also a species of treason, under the statute 25 Edw. 
3. “if a man do violate the king's companion, or the king's 
eldest daughter unmarried, or the wife of the king’s eldest 
son and heir.” By the king's companion is meant his wife: 
and by violation is understood carnal knowledge, as well 
without force as with it; and this is high treason in both 

arties, if both be consenting, as some of the wives of Henry 

III. by fatal experience evinced. 

Tt is, however, observable, that as well in the instance of 
the alleged incontinence of Queen Ann Boleyn, as of the 
undoubted criminality of Queen Catharine Howard, both 
these queens were attainted of treason by special acts of par- 
liament. 28 Hen. 8. c. 7; 33 Hen. 8..c. 21. 

In the preamble of a bill in the House of Lords, “ for-de- 
priving Caroline, the queen of King George IV. of the title 
and rights of Queen Consort,” an adulterous. intercourse was 
charged to have taken place between her (while Princess of 
Wales) and a foreigner in foreign parts. After the first read- 
ing of the bill, (and before proceeding to hear evidence,) the 
opinion of the judges was required, “Whether, if a foreigner, 
owing no allegiance to the crown, do ina foreign country 
violate the wife of the king's eldest son, and she consent to 
such violation, she thereby commits high treason within the 
meaning and true construction of the statute 25 Edw. 3 
to which the judges present unanimously gave their opinion 
in the negative. See Journals, Dom. Proc. 17th August, 
1820. 

After hearing evidence on this bill for thirteen weeks, 
with an interval of about three weeks between the closi 
the evidence for the bill, and the opening of that against it,) 
and many debates in the committee on the bill, the third 
reading was carried by a majority of nine only ; the contents 
being 108, non-contents, 99. After which the third reading 
was put off for six months ; the bill being thereby virtually 
abandoned. 

The plain intention of the Jaw is to guard the blood royal 
from any suspicion of bastardy, whereby the succession to 
the crown might be rendered dubious ; and, therefore, when 
this reason ceases, the law (generally speaking) ceases with 
it; for to violate a queen or princess dowager is held to be 
no treason. 3 Jnst..9. But it has been remarked that the 
instances specified in the statute do not prove much con- 
sistency in the application of this treason ; for there is no 
Protection given to the wives of the younger sons of the king, 
though their issue might inherit the crown before the issue of 
the king's eldest daughter; and her chastity is only inviola~ 
ble before marriage, whilst her children would be clearly 
illegitimate. 4 Comm. c. 6, n. 

The eldest daughter of the king is such a daughter as is 
eldest not married at the time of the violation, which will be 
treason, although there was an elder daughter than her, who 
died without issue; for now the elder alive hasa right to the 
inheritance of the crown upon failure of issue male. Violat- 
ing the queen's person, &c. was high treason atcommon law, by 
reason it destroyed the certainty of the king’s issue, and con- 
sequently raised contention about the succession. H.P. C. 16. 

‘As a queen dowager, after the death of her husband, is not 
a queen within the statute; for though she bears the title, 
and hath many prerogatives answering the dignity of her 
person, yet she is not the king's wife or companion. Soa 
queen divorced from the king à vinculo matrimonii, is no queen 
within this act, although the king be living; which was the 
case of Queen Catharine, who, after twenty year’s marriage 
with ‘King Henry VIH, was divorced causó affinitatis. 1 
Hale's Hist. P. C, 124. 

7. “ Ifa man counterfeit the king's great or privy seal,” 
this is also hightreason, But if a man takes wax bearing 
the impression .of the great seal off from one patent, and 
fixes it to another, this is held to be only an abuse of the seal, 
and not a counterfeiting of it; as was the case of a certain 
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chaplain, who in such manner framed a dispensation for non- 
residence. But the knavish artifice of a lawyer much ex- 
ceeded this of the divine. One of the clerks in chancery 
glued together two pieces of parchment; on the up 
of which he wrote a patent, to which he regularly obtained. 
the greal-seal, the label going through both the skins. 

then dissolved the cement ; and taking off the written patent 
on the blank skin wrote-a fresh patent, of a different im} 
from the former, and published it as true. ‘This was hel 
counterfeiting of the great seal, but only a great misprision 
and Coke mentions it with some indignation, that the party 
was living at that day. 3 Inst. 16; 4 Comm. c. 6. 


Counterfeiting the king's seal was:treason by the common 
law; and the 25 Edw. 8. st, 5..c.2. mentioned only the 
seal and privy seal ; for the counterfeiting of the sign 
or privy signet, was not treason within that act, but by thet 
Mary, ‘st. 2. c. 6, those who aided ‘and consented to the 
counterfeiting of the king's seal were equally guilty with 
actors, 


2.) declares, that if any person shall forge or cow- 








con 
tinued in Scotland, the great seal of Ireland, or the privy set 


7 













ee post, V. 2. 

But an intent = compassing to counterfeit the great seal 

ir lly done, is not treason; there must be ‘a! 

ig, and it is to be generally like the king’ 
great seal. 3Unst. 15; 8.P.C. 8; H. P.C. 18. 

Tt was held that this branch of the 25 Ed. 3. did not extend 
to the affixing the great seal to:a patent, without a warrant 
for so doing; nor to the rasing any thing out of a pal 
and adding new matter therein; yet this, like the taking 
the wax impressed by the great seal, from one patent, and 
fixing it to another, though it was not a counterfeiting; 
adjudged a misprision of the highest degree. And a pers 
guilty ofan act of this nature, with relation ‘to a commission 
for levying money, &c. had judgment sto be drawn al 
hanged. 2 Hen. 4; 3 Inst.16; Kel. 80. Till a new 4 
seal is made, the old one of a late king, being used and@ 
ployed as such, is the king’s seal within the statute; notwil 
standing its variance in the inscription, portraiture, and ot 
substantials. When an old great seal is broken, the counte™ 
feiting of that seal, and applying it to an instrument of tit 
date wherein it stood, or to any patent, &c, without date, 
treason. 1 Hale's Hist. P.-C. 177. The adding a crown ig 
a counterfeit privy signet, which was not in the true} 
omitting some words of the inscription, and inserting oth 
done purposely to make a little difference, alters not the ¢#8® 
but it is high treason; being published on a feigned patent , 
to'betrue, &e. 1 Hale, P.C. 184. 

There was also formerly another head of treason under tht 
25 Ed. 8, st. 5.-c. 2. which was “where a man counterfeit 
s money, or brought false money into the "0 
t to the money of England, knowing the money 
be false, to merchandize and make payment withal.” g, 

Or where, under the 4 Hen. 7..c. 18. and 1 Mary, seiner? 
c.'6. a man counterfeited foreign money made current 

the king’s proclamation. 
sf es era tw AA relating to this offent? 
have, however, been repealed by the 2 Wm. 4. c. Sh." 
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Solidating the laws against coining; and by this-act the crime 
counterfeiting the coin of the realm is reduced to felony. 


IV. Ix consequence of the power, not indeed originally 
Granted by the statute of Edward II., but constitutionally 
Inherent in every subsequent parliament, (which cannot be 
abridged of any rights: by the act of a precedent one,) the 
islature was extremely liberal in declaring new treasons in 
unfortunate reign of King Richard II. ; as, particularly, 
the killing of an ambassador was made so; which seems to | 
founded upon better reason than the multitude of other 
Points that were then strained up to this high offence. The 
Most arbitrary and absurd of all which was by the 21 Rich. 2. 
® 8. which made the bare purpose and intent of killing or 
posing the king, without any overt act to demonstrate it, 
h treason, And yet so little effect have over violent laws 
Prevent any crime, that within two years afterwards this 
Very. prince was both deposed and murdered, And in the 
first year of his successor’s reign, an act was passed, reciting 
“That no man knew how he ought to behave himself, to do, 
eak, or say, for doubt of such pains of treason. And there- 
it was accorded, that in no time to come any treason be 
Piles, otherwise than was ordained by the statute of King 
ard the Third,” This at once swept away the whole 
load of extravagant treasons introduced in the time of 

ichard the Second. 1 Hen. 4. c. 10. 

But afterwards, between the reign of Henry IV. and Queen 
Mary, and particularly in the bloody reign of Henry VIT., 
the spirit of inventing new and strange tre sons was revived; 
among which we may reckon the offences of clipping money; 
Breaking prison or rescue, when the prisoner is committed 
treason; burning houses to extort money ; stealing cattle 
Welchmen ; counterfeiting foreign coin ; wilful poisoning; 
€Xecrations against the king ; calling him opprobrious names 

Publie writing; counterfeiting the sign-manual or signe 

ing to abjure the pope; deflowering or marrying, with 
Sut the oyal licence, any of the king's children, sisters, 
Aunts, nephews or nieces; bare solicitation of the chastity of | 
the queen or princess, or advances made by themselves; 
Marrying with the king, by a woman nota virgin, without pre- 
ately: discovering to him such her unchaste life ; judging or 
Tay 
































ieving (manifested by any overt act) the king to have been 
awfully married to Anne of Cleves; derogating from the 
ing’s royal style and title ; impugning his supremacy; as- 
tembling riotously to the number of twelve, and not dispersing | 
Upon proclamation. All which new-fangled treasons were | 
totally abrogated by the 1 Mar. st. 1. e, 1. which once more 
Reduced all treasons to the standard of the 25 Edw. 
Since which time, though the legislature became more cau- 
us in creating new offences of this kind, yet the number 
Was afterwards very considerably increased, but has of late 
ars heen again diminished, 

‘or instance, the different treasons relating to persons 
€Xercising the Roman Catholic religion, namely, that created 
by the 5 Eliz. c: 1. of defending the pope's {jurisdiction in 
this realm; that created by the 27 Hliz, c, 2. of a popish 
_ Priest tarrying here three days without taking the oaths; that 

®ated by the 3 Jac. 1. c. 4. of any natural-born subject 
[eds reconciled to the See of Rome, have long been obso- 

te; and indeed seem to be now virtually repealed by the 
fro acts of the 31 Geo. 3. ¢. 32 and 10 Geo, 4, 0.7; the first 

X the relief, and the last for the final emancipation of the 
Roman Catholics, See Roman Catholics. 

e But, there is one kind of treason declared by the 23 Eliz. 
le. distinct from any treason of the last description, although 
thep,itttute was ostensibly made against maintaining the au~ 
rity of the See of Rome, For by § 2. persuading or 
withdrawing any subject from his natural obedience to the 
own, is made high treason, And a provision of a similar 
ire is contained in the 3 Jac. 1. e. 4. 
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Such treasons as related to the offence of counterfeiting 
the coin have, as already observed, been reduced to felony, 
See ante, IIL. 7. 

The only new head of treason 
the great seal, &c. also already noticed, is but an extension 
of thapsowisionn of. ther 251 Bde 3.) are such treasons as are 
created for the security of the Protestant succession to the 
throne in the house of Hanover. With respect to this latter 
it may be necessary to state something in this place, in addi- 
tion to what is said under title King, I. 

After the act of settlement (12 & 13 Wm. 3. c; 2.) was 
made for transferring the crown to the illustrious house of 
Hanover, it was enacted by 13 & 14 Wm. 3. e. 3. that the 
pretended Prince of Wales, who was then thirteen years of 
age, and had assumed the title of King James IIL., should be 
attainted of high treason; and it was made high treason for 
any of the king's subjects, by letters, messages, or otherwise, 
to hold correspondence with him, or any person employed by 
him, or to remit any money for his use, knowing the same to 
be for his service. And by the 17 Geo, 2. c. 39, it was 
enacted, that if any of the sons of the Pretender should land 
or attempt to land in this kingdom, or be found in Great 
Britain or Ireland, or any of the dominions belonging to the 
same, he should be judged attainted of high treason, and 
suffer the pains thereof, And to correspond with them, or 
to remit money for their use, was made high treason in the 
same manner as it was to correspond with the father, By 
1 Ann. st. 2. ©. 17. (British; 2 dun. c. 5. Trish ;) if any 
person shall endeavour to deprive or hinder any person, being 
the next in succession to the crown according to the limita- 
tions of the act of settlement, from succeeding to the crown, 
and shall maliciously and directly attempt the same by any 
overt act, such offence shall be high treason. And by 6 Ann. 
c. 7, (but to which there is no Irish act similar) if any 
person shall maliciously, advisedly, and directly, by writin 
or printing, maintain and affirm, that any other person hat 
any right or title tothe crown of this realm, otherwise than 
according to the act of settlement; or that the kings of this 


(for that of counterfeiting 








| realm, with the authority of parliament, are not able to make 


laws and statutes to bind the crown, and the descent thereof; 
such person shall be guilty of high treason. This offence 
(or indeed maintaining this doctrine in any wise, that the 
king and parliament cannot limit the crown) was once before 
made high treason, by 18 Eliz. c. 1. during the life of that 
princess. And after her decease it continued a high misde- 
meanor, punishable with forfeiture of goods and chattels, 
even in the most flourishing era of indefeasible hereditary 
right, and jure divino succession. But it was again raised 
into high treason, by the statute of Anne before-mentioned, 
at the time of a projected invasion in favour of the then 
Pretender; and upon this statute one Matthews, a printer, 
was convicted and executed in 1719, for printing a treason- 
able pamphlet intituled Vox Populi Vox Dei. 4 Comm. c. 6. 
See ante, IIT. 4, as to the statute 36 Geo. 3. e, 7. 

No act similar to that of the English stat. 1 Mary, st. 1. e. 1, 
having passed in Ireland, the following Irish acts still remain 
in force there, by which the offenders are made guilty of 
treason: 18 Hen. 6. ¢, 2. against persons putting themselves 
into safeguard, or cornrick, or granting safeguard to thieves, 
robbers, and rebels; 18 Hen, 6. c. 3. against levying people 
or horses upon the king's subjects without their consent; 10 
Hen, 7. c. 2. against receiving rebels coming into Ireland ; 
10 Hen, 7. o. 13, against procuring or stirring Trishry or 
Englishry to make war spine the king’s authority, or 
stirring the Irishry against the Englishry; 13 Hen. 8. e. 1. 
against the wilful burning of ricks of corn, and houses of the 
king's subjects. 

By the 28 Hen. 8. e. 7. (which was taken from the English 
act, 26 Hen. 8. c. 13. repealed by 1 Mary, st, 1.) maliciously 
to wish, will, or desire, or to imagine, practise, or attempt any 
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bodily harm to the king, queen, or heir apparent, &c. or to 
slander the king, as a heretic, usurper, &c. or to withhold any 
fortresses, ships, ammunition, &c. is declared treason ; and, 
finally, by 33 Hen. 8. st. 1. c. 1. doing any thing to the peril 
of the king’s person, or in derogation to his title to the crown 
of Ireland, is treason. Perhaps all these acts (with the ex- 
ception of the provision as to withholding fortresses, &c.) 
might be now safely repealed. 

By the Irish act 11 Eliz. st. 3. c. 1. which attainted Shan 
O'Neyle, and vested in the crown the county of Tyrone, &e. 
it is enacted that to challenge or take the name of O’Neyle, 
or to claim or execute any superiority, jurisdiction, tributes, 
&c. usurped or taken by O'Neyle, shall be treason. 


V. 1. Tuoven the offence of treason is not within the 
letter of the commission of justices of the peace ; yet, because 
it is against the peace of the king and of the realm, any justice 
may upon his own knowledge, or the complaint of others, 
cause any person to be apprehended, and commit him to pri- 
son. And the justice may take the examination of the person 
apprehended, and the information of those who can give 
material evidence against him, and put the same in writing, 
and also bind over those who can give any material evidence 
to the justices of oyer and terminer, or gaol-delivery ; and 
certify the proceedings to that court where he binds over the 
informers. 2 Hawk. P. C. c. 8. See Justice of the Peace. 

By the ancient common Jaw bail was allowed in all cases 
except for homicide previous to the 3 Edw. 1. c. 15. whereby 
bail was prohibited to be taken in treason and other heinous 
offences; but that statute and several other subsequent acts 
having been repealed by the 7 Geo. 4. c. 64. although the 
provisions of this statute allowing justices to take bail in 
cases of felony do not extend to treason, yet it would seem 
that they may, if they choose to incur the responsibility, 
under the old common law admit parties charged with trea- 
son to bail. See Deacon's Crim. Law, 102. 

The Court of King’s Bench, having power to bail in all 
cases whatsoever, may admit a person to bail for treason 
done upon the high seas; or a person committed for high 
treason generally, if four terms have elapsed, and no pro- 
secution commenced. Holt, 83; 1 Stra. 2. 

The commitment may be for high treason generally ; 
and it is not necessary to express the overt act in the 
warrant, 

The regular and legal way of proceeding in cases of trea- 
son, and misprision of treason, is by indictment. An infor- 
mation cannot be brought in capital cases, nor for misprision 
of treason. Anciently an appeal of high treason, by one 
subject against another, was permitted in the courts of com- 
mon law, and in parliament; and if committed beyond the 
seas, in the court of the high constable and marshal. See 

al. And as to proceedings by impeachment, see that title. 

y the common law, no grand jurors can indict any 

offence whatsoever, which does not arise within the limits of 

the precincts for which they are returned ; therefore they are 

enabled, by several statutes, to inquire of treasons committed 
out of the country. 

The venue, or place laid in the indictment where the of- 
fence was committed, must generally be laid in that county 
where the offence was penis committed, unless a statute 
gives a power to the contrary. If treason is committed in 
several counties, the venue may be laid in any one of them. 
4 Sta. Tri. 640. If treason is committed out of the realm, 
the venue may be laid by the statute law in any county within 
the realm where the treason is appointed to be inquired into, 
See further, Jndictment, V. 

Offenders guilty of high treason by being concerned in the 
rebellion in the first year of King George I. were to be tried 
before such commissioners of oyer and terminer and gaol- 
delivery, and in such county, as his majesty by any commis- 
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sion under the great seal should appoint, by lawful men 
the same county, as if the fact had been there committ 
this extended only to persons actually in arms. 1 Geo. lu 
c. 33. 
By 7 Ann. c. 21. if treason is committed by any native 
Scotland, upon the high seas, or in any place out of the real 
of Great Britain, it may be inquired of in any shire or county” 
that is assigned by the commission. Therefore the vem 
may be laid in such county, as if the treason was actt 
committed there. 1 
This 7 Ann. c. 21. also enacted, that the crimes of hig) 
treason, and misprision of treason, shall be exactly the same 
in England and Scotland; and that no acts in Scotland (ex 
cept slaying the lords of session, &c. see ante, Div. 5.) shi 

be construed high treason in Scotland, which are not high 
treason in England. And all persons prosecuted in Scotlan' 
for high treason, or misprision of treason, shall be tried by # 
jury, and in the same manner as if they had been prosecuted 
for the same crime in England. 7 

It has been resolved, that if treason is committed in Ires 
Jand, it may be laid and in England, in pursuance 
35 Hen. 8. c. 2. 1 Sta. Tri, 189. In the case of Lord 
Macguire the venue was laid in Middlesex, though the wat 
was levied against the king in Ireland. 1 St. Tr, 950. Bul 
see tit. Ireland. È 

The tment must be drawn with ree form and ae 
curacy : for there can be no conviction of treason, where tl 
crime is not formally laid, even though the facts one 
amount to treason. 2 St. Tri. 808, 809. ‘The day laid it 
the indictment is circumstance and form only, and not ma- 
terial in point of proof. Therefore the jury are not bound 
to find the defendant guilty on that particular day; but 
find the treason to be committed either before or after 
time laid, 3 Inst. 230; Kely, 16. 

‘There must be a specific charge of treason, And since 
traitorous intent is the gist of the indictment, the treas 
must be laid to have been committed traitorously, this word 
being indispensably requisite. If the charge is for compass 
ing the king’s death, the words of the 25 Edw. 3, (or 96 
Geo. 3. as the case may be) must be strictly pursued. 
indictment must charge, that the defendant did traitor 
compass and imagine, &e. And then proceed to lay te 
several overt acts, as the means employed for executing ri 
traitorous purposes. Levying war may be charged as e 
distinct species of treason, according to the statute; or it MA j 
be laid as an overt act of compassing. Eo 

There must be an overt act laid. Itis not necessary 4 
the overt act be laid to have been committed traitorouslyi 
because that is not the offence; but if the treason consis an 
in the intention, but in the act, as levying war, then it mus 
be laid to have been done traitorously. Cranburn’s 
2 Salk. 633. It has been doubted, whether an overt act a 
required for any other species, except that of compassing Hol 
imagining the King’s death ; but since the words of 25 Editi w 
“ and thereof be proveably attainted by overt act,” relate, 
all the treasons, an overt act is required for each, 5 OME 
Tri. 21; 2 Salk. 634. A 

Though a specific overt act must be alleged, yet it 1$ a 
necessary that the whole detail of evidence intended to be 
given should be set forth; it is sufficient that the charg® be 
reduced to a reasonable certainty, so that the defendant p5 
apprized of its nature, Neither is it necessary to peor gai 
overt act committed on the particular day laid, Fosters t 
9 Sta. Tri. 607. pe 

The compassing is considered as the treason, and the ovet 
act as the EEE i of effecting it. As to what shall be das 
sidered as an overt act, see generally, ante, III. 1. Ane 
to proof of overt acts not specifically laid in the indictmí 


V. 3 i 
ictments upon the clause of the statute for levyin | 
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‘war, which Sir Matthew Hale calls an obscure clause, it is 
Not necessary to lay the day with precision, 9 Sta. Tri. 550. 
ut there must be an overt act shown in the indictment, upon 
Which the court may judge upon the question of fact, whether 
War is levied or conspired. And this is usually done by 
Setting forth, that the insurgents were arrayed in a warlike 
Manner, were armed, or were conspiring to procure arms for 
the purpose of arming themselves. 2 Vent. $16, Harding's 

e, 

. 2. If the defendant is in custody before the finding of the 
indictment, the next step is the arraignment. But if he ab- 
Sconds or secretes himself, still an indictment may be pre- 
ferred against him in his absence; and if it is found, process 
'ssues to bring him into court. 

The first process is a capias. At common law, in cases 
Of treason, there was but one capias; and as this has not 

een altered by statute, upon a non est inventus returned, an 
- Geigent is awarded, in order to proceed to outlawry. 2 Hale, 

“C194. 

But if the indictment is originally taken in the King’s 
Bench, the 6 Hen. 6, c. 1. specially provides, that before any 
exigent awarded, the court shall issue a capias to the sheriff 

the county where the indictment is taken, and another to 
the sheriff’ of that county where the defendant is named in 
the indictment, having six weeks’ time or more before the 
Yeturn; and after these writs returned, the exigent to issue 
a before, 2 Hale, P. C. 195. 

A capias and exigent may issue against a lord of par- 
liament; although, in civil cases, they cannot, 2 Hale, P. C. 












If the offender is out of the realm, the process is of the 
Same effect as if he was resident in the realm. Com. Dig. 
tit, Indictment, p. 513. 

The punishment for outlawries, upon indictments for mis- 
demeanors, is the same as for -outlawries in civil actions, 
ut an outlawry in treason amounts to a conviction and 
Attainder of the offence charged in the indictment, as much 
48 if the offender was found guilty by his country. By 5 & 6 
dw. 6, c. 11. § 7, 8. a party within one year after the out- 
ry for treason may surrender himself to the chief justice 
England, and traverse the indictment, and being’ found 
thereon not guilty, shall be acquitted. See Sir 7, Armstrong's 
"Ase, Phillips's St. Tr. ii, 158. j Sopa 
revious to arraignment and trial, the prisoner is entitled 
many important privileges, conferred upon him by the 7 
Wm, 3: c. 3; 7 Ann. c. 21. which are the standard for re- 
Rulating trials in cases of treason and misprision, with the 
Exceptions hereafter noticed. 
y the 7 Wm. 3. c. 3. which extended to all cases of high 
treason, whereby corruption of blood may ensue, (except 
feason in counterfeiting the king's seals,) or misprision of 
‘teh treason, it is enacted, first, that no person shall be tried 
Pr any such treason, except an attempt to assassinate the 
E nieas the indictment; ba fotndiithinithesryéita altar 
the offence committed ; next, that the prisoner shall have a 
“py of the indictment, (which includes the caption,) but 


Not'the names of the witnesses, five days at least before the 


Bl; that is, upon the true construction of the act, before 
8 arraignment; for then is his time to take any exceptions 
thereto, by way of plea or demurrer, See Fost. 229, 280 ; 
oug, 590, Thirdly, that he shall also have a copy of the 
Pinel or jurors two days before his trial: and, lastly, that 
“Shall have the same compulsive process to bring’ in his 
nesses for him, as was usual to compel their appearance 
oe him, And by 7 Ann. c. 21. (which did not take 








ce till after the decease of the late Pretender,) all persons, 
ailictea (in Great Britain) for high treason or misprision 
it eof, shall have not only a copy of the indictment, but a 
in, of all the witnesses to be produced and of the jurors 
[ePMelled, with their professions and places of abode, de- 


red to him ten days before the trial, and in the presence 
OL, im, 





TREASON, V. 2. 


of two witnesses; the better to prepare him to make his 
challenges and defence. But this last act, so far as it affected 
indictments for the inferior species of high treason, respecting 
the coin and the royal seals, is Ree el by 6 Geo. 3. c. 535 
else it had been impossible to have tried those offences in the 
same circuit in which they are indicted: for ten clear days, 
between the finding and the trial of the indictment, will ex- 
ceed the time usually allotted for any session of oyer and 
terminer, Foster, 250, 

By the 6 Geo. 4. c. 50. § 21. in indictments for treason in 
any other court than the King’s Bench, the list of the petit 
jury is to be delivered ten days before the arraignment, but 
in the King’s Bench it may be delivered after arraignment so 
as it is ten days before the trial, The provision does not ex- 
tend to any treasons within the following statute or in counter- 
feiting the great seal, &c. 

By 89 & 40 Geo, 3. c. 93. (extended to Ireland by 2 Geo, 4, 
c, 24, § 2. passed after several attempts to assassinate King 
George III. for which the offenders were tried for high 
treason according to the regulations of the foregoing acts,) it 
is provided, that in all cases of high treason in compassing or 
imagining the death of the king, and of misprision of such 
treason, where the overt act alleged shall be the assassination 
or ip king, or any direct attempt against his life or 
person, the trial shall be as in cases of murder ; and none of 
the provisions of the statutes 7 Wm. 3. and 7 Ann, shall ex- 
tend to such cases; but, upon conviction, the judgment shall 
be as in cases of high treason. 

The Irish act 5 Geo, 3. c. 21. directs that every person 
who shall be accused and indicted under the 25 Edw. 3. shall 
have a copy of the indictment five days before trial, and 
shall be admitted to make his full defence by counsel, not 
exceeding two. 

It is the practice to deliver the copy of the indictment, and 
the list of witnesses and jurors, ten clear days, exclusive of 
the day of delivery and the day of trial, and of intervening 
Sundays, previous to the trial. Fost. 2. 230. 

We cannot help inserting in this: place the opinion of the 
just and venerable judge Foster, on the subject of the in- 
dulgence given to prisoners accused of high treason, by the 
above statutes. No one will dare to suggest that that eminent 
writer on crown law was in the least degree an advocate for 
oppression or arbitrary power, 

The furnishing the prisoner with the names, professions, 
and places of abode of the witnesses and jury, so long before 
the trial, may serve many bad purposes, which are too obvious 
to be mentioned; one good purpose, and but one, it may 
serve. It giveth the prisoner an opportunity of informing 
himself of the character of the witnesses and jury. But this 
single advantage will weigh very little in the ‘scale of justice 
or sound policy, against the many bad ends that may be an- 
swered by it. However, if it weigheth any thing in the scale 
of justice, the crown is entitled to the same opportunity of 
sifting the character of the prisoner’s witnesses. Fost. 250, 

Equal justice is certainly due to the crown and the public. 
For let it be remembered that the public is deeply interested 
in every prosecution of this kind, that is well founded. Or 
shall we presume that all the management, all the practising 
upon the hopes or fears of witnesses, lieth on one side? It is 
true, power is on the side of the crown: may it, for the 
sake of the constitutional rights of the subject, always re- 
main where the wisdom of the law hath placed it. But in 
a government like ours, and in a most changeable climate, 
power, if in criminal prosecutions it is but suspected to aim 
at oppression, generally disarmeth itself. It raiseth and 
giveth countenance to a spirit of opposition, which falling in 
with the pride or weakness of some, the false patriotism of 
others, and the sympathy of all, not to mention private at- 
tachments and party connections, generally turns the scale 
to the favourable side, and frequently against the justice of 
the case. Fost, 251. 
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The following observations of a more modern writer arising 
from the impunity, which has in fact not unfrequently taken 
place, in consequence of the nice distinctions between treason 
and other offences of an inferior nature, are well deserving 
of attention. “ The present method of trial in high treason 
sometimes gives an unfair advantage to the real and most 
dangerous criminal. Before the act of King William, the 
advantage was on the side of the prosecution, and so tyran- 
nically exercised in general as to have given occasion to the 
contrary extreme in the new law. This evil is most likely 
to occur in the case of those popular commotions out of 
which the constructive treason of levying war is drawn. If 
they who direct a prosecution in such case think proper to 
risk the benefit of public justice by so doing, let them take 
the consequences: but I would have them allowed a choice, 
and the use of their discretion. Letno defendant, indicted 
for murder or misdemeanor, be allowed to object that his 
case amounts to a higher crime. Some state prosecutions 
for treason have been justified by the argument that they 
could not be instituted for a less crime.” Luders's Law Tracts, 
i, 134. 

‘The reason of giving the prisoner a copy of the panel is, 
that he may inquire into the characters and qualifications of 
the jury, and make what challenges he thinks fit. But the 
copy may be delivered antecedent to the panel returned by 
the sheriff. For if he has a copy of the panel arrayed by the 
sheriff, which is afterwards returned into court, and there 
is no variation from it, the end and intent of the act is en- 
tirely pursued, 4 Sta. Tri. 649, 663, 664; 2 Doug. 590. 

If there is any alessio to the copy, as if it does not 
appear before whom the indictment was taken, or that it was 
taken at all, or in what place, this must be objected to before 
the plea, For the copy is given the prisoner to enable him 
to plead; therefore, by pleading, he admits that he has had 
a copy, sufficient for the purpose intended by the act. 4 Sta. 
Tri. 668. 

By the 7 Wm. 8. c. 3. before cited, the prisoner is allowed 
to make his defence by counsel. And the court is authorized 
to assign him counsel, not more than two in number, who 
shall have free access to him at all seasonable hours. The 
counsel are to assist him throughout the trial, to examine his 
witnesses, and to conduct his whole defence, as well in points 
of fact, as upon questions of law. And this indulgence is 
extended to cases of impeachment in parliament, by 20 Geo. 2. 
c. 30. And see the Irish act, 5 Geo. 3. c. 21. and the 2 


Geo. 4. c. 24. 
Upon a joint indictment against several, each is intitled to 
1 East, P. C. c. 2. § 48, 51. 


two counsel. 





no cognizance of the offence. Fitz- 
harris, in the Court of King’s Bench, pleaded to the juris- 
diction of the court, that he was impeached of high treason, 
by the commons of England in parliament, before the lords, 
and that the impeachment was still in force. But the court, 
after taking time to consider, held that the plea was insuffi- 
cient to bar the court of its jurisdiction. 3 Sta. Tri. 259, 
Sarva A leaded his privilege of 

facguire, an Irish peer, pl is privilege oi 
Reser i PA court resolved he might be ‘ned “et 1 

ta, Tri. 950; 4 Sta. Tri. 415. 

Lord Delamere was indicted for high treason, before the 
lord high steward, during a prorogation of parliament, and 
pleaded to the jurisdiction of the court, that, as the parlia- 
ment was not dissolved, he ought to be tried by the whole 
body of peers; the plea was over-ruled. 4 Sta. Tri. 212, 
215. 
The 7 Wm. 3. c. 3. § 9. provides, that the indictment shall 
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not be quashed for mis-writing, mis-spelling, or false or 
proper Latin, unless the exception is taken before any € 
dence is given. 
Pleas in bar are general or special. The general issue is 
Not Guilty. Upon which the defendant is not merely 
fined to evidence in negation of the charge, but may 0 
any matter in justification or excuse. In short, the gene 
issue goes to say, that the prisoner, under the circumstance 
has not been guilty of the crime imputed to him. 

Special pleas in bar are such as preclude the court 
discussing the merits of the indictment; either on account 
a former acquittal, or of some subsequent matter operating! 
discharge of the defendant. 

‘A pardon may be pleaded in bar, either on the a 
ment, or in arrest of judgment, or in bar of execution. 
13 Rich. 2. st. 2. c. 1. no pardon of high treason is 
unless the crime is expressly specified. See Pardon, Ul. 

Sir H. Vane justified that be sea peepee by authority of 
parliament; that the king was out of possession of the king- 
dom ; and that the parliament was the only governing oad 
But this was overruled by the court. Kelm 14, Neither 
can a man plead, by way of justification, that what he did 
was se defendendo. 2 Hale, P. C. 258. i 

A man may plead specially the limitation of the 7 Wm 9 
c. 3. § 5, that no man shall be indicted, tried, or prosecuti 
for certain treasons unless within three years after they a" 
committed. See ante, V. 2. J 

A demurrer admits the facts stated in the indictment, Di 
refers the law arising upon them to the determination of thë 
court. As if the prisoner insists that the fact as stated is 
treason. 

After plea, the jurors are sworn, unless challenged by th? 
rty. 

A peremptory challenge of thirty-five jurors is at this 8y 
allowable in cases of va ge are "For tough the 33 Hem fe 
c. 23. enacted, that in cases of high treason or misprit 
treason, a 



























remptory challenge should not be allowe' 
the 1&2 P. . c. 10, enacts, that all trials for any tre 
shall be according to the order and course of the comma 
law, which allowed this privilege. Inst. 27; 2 Hale, P“ 
269; and see 7 & 8 Wm. 3. c. 8. § 2. s 

But by 83 Hen. 8. c. 12. which seems to be still in 
for treasons committed in the king's household, and, 
before the lord steward, all challenge, except for malices 
taken away. See 2 Hale, P. C. 272; and further, tit. Jii 

See 35 Hen. 8. c. 2. that treasons, committed out of 8 
realm, may be tried before the King’s Bench, or by commi 
sion in any shire, as if such treasons had been commit 
within the realm, 


il 
if he be indicted in the same indi 
the jury must be e to in 


nder; and if they fin 


‘After the jury are sworn, and the indictment openi 
next step is proceeding to evidence of the charge. shall 
The 7 Wm. 3. c. 3. § 2. enacts, that no person, shal 
indicted, tried, or atiainted for high treason or misprisey 
except upon the oaths of two lawful witnesses ; page ‘he 
of them to the same overt act, or one of them to one, BY” she 
other to another overt act of the same treason} unlo sos 
prisoner willingly without violence, in open court, comes. 

same: or stands mute; or refuses to plead; 0% mit? 
of high treason, peremptorily challenges more than 

















five of the jury. e Dot 
At common law, one positive witness was sufficient, wo; 
several statutes previous to the act of William required 










TREASON, V. 3. 


but a collateral fact, not tending to the proof of the overt acts, 
may be proved by one. 5 St. Tr. 29. 

If two distinct heads of treason are alleged in one bill of in- 

ictment, one witness produced to prove one of the treasons, 
4nd another witness to prove another of the treasons, are not 
two witnesses to the same treason, according to the intent of 
the act. In an indictment for compassing the king’s death, 
the being armed with a dagger, for the purpose of killing 
the king, was laid as an overt act; and being armed with a 
Pistol for the same purpose, as another overt act; it was held, 

hat proving one overt act by one witness, and the other by a 

erent witness, was good proof by two witnesses within the 
Meaning of the act. 

As there must be an overt act laid, so that which is laid 
Must be proved ; for if another act than what was laid was 
Sufficient, the prisoner would never be provided to make his 

efence. But if more than one are laid, the proof of any one 
Will maintain the indictment. Also if one overt act is proved, 

ters may be given in evidence to aggravate the crime, and 
tender it more probable. 1 Hale, P. C. 121, 122. 
Tn Sir Henry Vane's case (Homell’s State Trials, VI. 119, 
to) it was resolved that the treason laid in the indictment 

eing the compassing of the king's death (which was in Mid- 

lesex,) and the levying of war being laid only as one of the 
Overt acts to prove the compassing of the king's death, though 

is levying of war were laid in the indictment to be in Mid- 

tsex, yet a war levied by him in Surrey might be given in 
fVidence ; for being not laid as the treason, but only as the 
Overt act to prove the compassing, it is a transitory thing 
Which may be proved in antic county. But that if an in- 

tment be for levying war, and that be made the treason 
Which the party is indicted, in that case it is local and 
lust be laid in the county where in truth it was, 
he rule here laid down is, that if the treason charged in 
the indictment be the compassing the death of the king, 
(Which is one of the treasons specified in the 25 Edw. 3.) 
the levying of war is laid as the overt act of such com- 
Passing in the county in which the prisoner is tried, other 
Overt acts of levying war, besides those laid in the indictment, 

AY be proved to have been committed in other counties, 
ng overt acts of the same species of treason. On the authority 
f this and other cases, Hast in his Treatise on the Pleas of 


P'Crown, states the rules: in: the following terms :.“ After 


"oof of an overt act in the county in which the treason is laid, 
‘ence may be given of any other acts of the same species of 


on in other counties 
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Parkins case, 4 St. Ti 





East, P, È. 130. citing 


Layer’s case, and Gavan's 

2 St, Tr. 873. (7 Howell, 405, 406.) 

There is no doubt, (says Phillips in his State Trials re- 
ed, 289, &e.) that the reported language of the judges 
e cases cited by East, and in many other cases of a much 

Ore recent date, fully warrants these statements, Yet on 


sideration it appears to be clear that the rule laid down in 
" H., Vane's case, and in most of the cases referred to, re- 
Bites a very material limitation. ‘The correct rule appears 
sg this; that any overt act of the prisoner, tending to prove 
Where” act laid in the indictment, may be given in evidence, 
it eer committed in the same or in a different county. But 
ie Overt act proposed to be proved is not itself laid in the 
it ament, nor tends to prove any other overt act which is laid, 
MYght not to be admitted in proof, Such is the principle 
2 down by Holt, C. J. in Rookwood’s case, 13 Howell, St. 
than 20, where the rule is much more correctly expressed 
either in Parkin's case or Layer's case. Holt, in Rook- 
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mwood’s case, commenting on § 8. of 7 Wm. 3. c. 8. which 
enacts, “ that no evidence shall be admitted or given of any 
overt act, that is not expressly laid in the indictment, against 
any person whatsoever,” observes, that “ the act does not ex- 
clude such evidence as is proper and fit to prove that overt act 
which is laid in the indictment, Therefore the question is,” he 
adds, “ whether the giving of the list (which was the overt act 
not laid, to the proof of which an objection had been taken) 
does not prove some overt act that is laid in the indictment.” 
It may be remarked also, that in Parkin's as well as Layer’s 
case, although the language of the court, as reported, is more 
extensive and general than the language of Holt in Rookwood's 
case, yet the overt act which had been committed in another 
county, and which was allowed to be proved, did directly tend 
and contribute to the proof of the oaert act laid in the indict- 
ment. See Foster, 245. In the state trials of 1746, the rule 
frequently laid down and acted upon was, that acts of treason 
tending to prove the overt acts laid, though done in a forei 
country, might be given in evidence. Foster, 10. On the 
other hand, Vaughan's case clearly establishes the converse 
of the proposition; namely, that unless the proposed e 
dence tend to the proof of some overt act laid in the indict- 
ment, it ought to be rejected. Foster, 246. and see Harrison's 
case, 1 Phillipp's St. Tr. 255. 

‘These remarks (continues Mr. Phillips) may not be without 
their use in preventing error and misconception on a point of 
some importance, The difference between the two rules here 
considered is very-great, the one allowing proof of all overt 
acts, not laid in the indictment, provided only they are overt 
acts of the same species of treason as that described in the re- 
cord; the other admitting only such proof as tends or con~ 
tributes to prove some overt act which is charged. Accord- 
ing to this latter rule, which appears to be the most correct, 
the prisoner is previously in the same situation on a trial for 
treason as in any other criminal proceeding; in which it is 
perfectly just, that any act done by him in any county (or in 
any part of the world) should be brought forward against him. 
to prove the specific charge on which he is tried, and of which 
charge he has had notice. But according to the other rule, 
overt acts of a description the most irrelevant and extraneous 
may be proved in any number, and to any extent; subject 
only to this restriction, that they are not overt acts of a dif- 
Jerent species of treason. And when it is considered that 
although the treason is the crime, the overt act is the act 
charged to have been done in the prosecution of' the traiterous 
intent, and is therefore substantially the charge on which he is 
to be tried, it is plain that if such evidence were to be ad- 
mitted, the prisoner would be partly tried, and perhaps his 
conviction might in the result principally turn on the proof 
of facts entirely unconnected with the specific act charged, 
and brought forward at the trial for the first time. In this 
manner the accused might be taken by surprise, and thus be 
without any means of defence. Such a course would be in- 
consistent with the principle observed in other criminal pro- 
ceedings, See Phillipps's State Trials, i. p. 287.292, 8v0, 
1826, 

As the levying of war is made by the 25 Edw. 3, a distinct 
and substantive act of treason, it has been contended that this 
is a strong ground for inferring that the mere conspiring to 
levy war ought not to be construed as an overt act of com- 
passing and imagining the death of the king. But as the 
strongest of all proofs to evidence a design of killing would 
manifestly be the proof of an actual attempt to kill, so it can- 
not be disputed that the conspiring to kill is equally strong 
evidence of the same design. It is therefore an unreasonable 
conclusion that the pee who designs the overthrow of the 
king, designs also his death. The same may be said of a 
conspiracy with foreigners to procure an invasion of the king- 
dom, and of a conspiracy to raise insurrection and rebellion, 
| and to seize the king’s guards, which were the overt acts in 
| Lord Russel’s case. These may therefore be properly laid as 
482 
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overt acts of the imagining and compassing the king’s death, 
and the proof of any one of these conspiracies is competent 
evidence of such traitorous design for the consideration of the 
jury, affording (not a presumption or absolute conclusion of 
Yan,) but a reasonable and natural presumption of fact, on 
which the jury are to determine whether the accused did in 
fact imagine and design the death of the king. 

This question is not now of such general importance as 
formerly ; the st. 36 Geo. 3. c. 7, (see ante, III. 4.) contain- 
ing many more extensive provisions than the stat. of Edw. 3. 
has very materially narrowed such discussions by making some 
acts amount to substantive acts of treason which would only 
before be laid as overt acts. See dant State Trials re- 
viewed, vol. II. Lord Russell's case and notes thereon. 

‘On an indictment for high treason in sending intelligence to 
the enemy, a letter sent by one of the conspirators in pursu- 
ance of the common design, with a view of reaching the 
enemy, is evidence against al engaged in the same conspiracy, 
6 T. R. 527. 

The same rules of evidence are observable in cases of 

rliamentary impeachments, as in the ordinary courts of 
Judicature, 

As to the confession, there have been doubts whether the 
7 Wm. 3.¢, 3. requires a confession upon the arraignment of the 
party ; or a confession taken out of court by a person au- 
thorised to take such examination. Evidence of a confession 
proved upon the trial by two witnesses has been held suffi- 
cient to convict, without further proof of the overt acts. 
Foster, 241. See 1 East's P, C. c. 2. § 66. This point is 
however not clearly settled. But such confession out of court 
is evidence admissible, proper to be left to a jury, and will 
go in corroboration of other evidence to the overt acts. 

We have seen that the prisoner is intitled by the act 7 Wm. 
3. c. 3. to have a similar process of the court to compel wit- 
nesses to appear for him, to that which is usually granted to 
compel witnesses to appear against him; and by 1 dna. st. 2, 
c. 9. § 8. the witnesses on the behalf of prisoners, before they 

ive evidence, are to take an oath to depose the whole truth, 

c, as the witnesses for the crown are obliged to do. And if 
convicted of wilful perjury in their evidence, they shall suffer 
the usual punishment. 

‘The jury must be unanimous, and give their verdict in open 
court. No privy verdict can be given. 2 H. P. C. 300. 

Upon the trial of peers in the Court of the Lord High 
Steward, a major vote is suflicient either to acquit or con- 
demn; provided that vote amount :o twelve or more. Kelynge, 
56, 57. Therefore it has been usual to summon not less than 
twenty-three peers. See Lord High Steward, Peers. 

After the trial and conviction, unless the prisoner has any 
thing to offer in arrest of judgment, the judgment of the court 
is awarded. 

‘The punishment of high treason, in general, at common 
Jaw, was very solemn and terrible, 1. That the offender should 
be drawn to the gallows, and not be carried, or walk ; though 
usually (by connivance, at length ripened by humanity into 
law,) a sledge or hurdle was allowed, to preserve the offender 
from the extreme torment of being dragged on the ground or 
pavement. 2. That he should be hanged by the neck, and then 
cut down alive. 3. That his entrails should be taken out and 
burned, while he was yetalive. 4. That his head should be cut 
off. 5. That his body should be divided into four parts. 6. That 
his head and quarters should be at the king's disposal. 4 
Comm. c. 6. 

‘The king might, and often did, discharge all the punishment, 
except beheading, especially where any of noble blood were 
attainted ; and now by 54 Geo. 3. c. 146. reciting the above 

unishment, it is enacted, that in all cases of high treason, in 
which, as the law then stood, the sentence or judgment ordered 
by law was such as before stated, the sentence in future shall 
be, that the offender shall be drawn on a hurdle to the place of 
execution, and there be hanged by the neck until he be dead; 
and that afterwards his head shall be severed from his body, 











TRE 


and the body, divided into four quarters, shall be disposed of 
as the king shall think fit. A proviso is added, that after 
sentence the king may by warrant, under the sign man 

direct that the offender shall not be drawn to the place of 
execution, but taken thither as may be directed, and that he 
may not be hanged but beheaded ; and also to direct the dis- 
posal of the body, &e. K 

In the case of coining, which was formerly treason, but of — 
a different complexion from the rest, the punishment was for 
male offenders to be drawn, and hanged by the neck till dead- 

The punishment of women guilty of high treason was for- 
merly to be burnt alive, and this was not altered till the 30 Gea 
3. c. 48. under which females are now to be drawn to the 
gallows, and there to be hanged. 

Upon a writ of error to reverse an attainder in treason, bê- 
cause the party convicted was not asked what he had to say 
why judgment should not be given against him, the attain 
was reversed: for he might have a pardon, or some matter t0 
move in arrest of judgment. 2 Salk. 630; 3 Mod. 265 
And the omission of any necessary part of the judgment for 
treason is error sufficient to reverse an attainder, as it is 
severe and formidable in treason than for other crimes. 
Salk. 682, 

By 29 Eliz. c. 2, it was enacted, that no record or a 
tainder for high treason, where the offender had been exe- 
cuted, should be reversed by the heirs of the offender for aay 
error whatever. r 

The consequences of the judgment in treason are, attaindety 
forfeiture of all lands and tenements, and corruption of blood: 

By the word proveably (or probably) attainted, in the 
25 Edw, 3. a person ought to be convicted of the tres 
on direct and manifest proofs, und not upon presumptions 
inferences; and the word attainted necessarily implies © 
the prisoner be proceeded against and attainted according 
due course of law; wherefore, if a man be killed in 2 
war against the king, or be put to death arbitrarily, oF 
martial law, and be not attainted of treason, according 
the common law, he forfeits nothing; for which cause s 
persons, killed in open rebellion against the king, have 
attainted by act of parliament. 3 Jnst, 12. 

See further Descent, Forfeiture, IL. 1, Tenures. ook 

Treason, Perrr. Was where one, out of malice, t je 
away the life of a subject, to whom he owed special obe a 
ence. Tt occurred only in three cases:—1, Of a oe 
killing his master or mistress. 2. A wife killing her hied 
band. 3. A clergyman killing 


his superior, It was Cl ig 
tit treason .in respect to high treason, which is against 
ing. 3 Inst. Itis now abolished. See Homicide, Il. She 
TREASURER, thesaurarius.) An officer to whom ir 
treasure of another is committed to be kept, and truly 
sed of. The chief of these was the lord high treasurer g 
England, who-was a lord by his office, and one of the gre®! 
menof the kingdom, This great officer held his place durang 
bene placito, and was instituted by the delivery of a WY) 
staff to him by the king: and in former times he receivi was 
office by delivery of the golden keys of the treasury : he der 
also treasurer of the exchequer by letters-patent. all the 
the charge and government of the lord treasurer was heck 
king's wealth contained in the exchequer; he had the Goyal 
of all the officers employed in collecting the custons and Ti 
revenues: all the offices of the customs in all ports of Wery 
land were in his gift and disposition; escheators in al the 
county were nominated by him; and he made leases of # p49 
lands belonging to the crown, &e. See 4 Inst. 104 eok 
chancellor of the exchequer is under-treasurer, and a © 
on the treasurer. See Under- Treasurer, chats 
By 81 Edw. 3. st. 1. c. 12. in writs of error the lord & of 
cellor and lord treasurer shall cause the record and Protoss 
the exchequer to be brought before them, who are ju 
but the writ is to be directed to the treasurer and barons 
have the keeping of the records. See Error. ing 
If any one A Drei being in his place, doi” 
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office, it is high treason by 25 Edw. 8.c. 2. See Judges, 
Treason. 

Besides the lord treasurer, there was a treasurer of the 
King’s household, who was of the privy council, and with the 
comptroller, &c. had great power. A treasurer of the navy 
or war, see 35 Eliz. c. 4, and post, Treasurer of the king’s 
chamber, 33 Hen. 8. c. 39. A treasurer of the wardrobe, 
95 Edw. 3. ¢. 21. 

‘The high and important post of lord high treasurer has of 
late years, like many other great offices, been esteemed too 
Great a task for one person, and been generally executed by 
Commissioners. The power of leasing the crown lands is now 
confided to the commissioners of woods, forests, and land re- 
Venues of the crown, under the direction of the commissioners 
of the treasury, in whom all the powers of lord high treasurer 
are vested by their commission. 

By the 56 Geo. 3. c. 98, for consolidating the public reve- 
Dues of Great Britain and Ireland, it is enacted, § 2. that the 
Offices of lord high treasurer of Great Britain and lord high 
treasurer of Ireland shall be united into one office; and the 
Person holding the same shall be called lord high treasurer of 
the United Kingdom of Great Britain and Ireland: and that 
Whenever there shall not be any such lord high treasurer, his 
Majesty may by letters-patent, under the great seal, appoint 
Commissioners of his majesty’s treasury, for executing the 
offices of treasurer of the exchequer of Great Britain, and lord 

igh treasurer of Ireland: and that all officers and persons 
employed in the collection or management of the public 
Yevenue shall be in all respects subject to the control of 
such lord high treasurer or commissioners of his majesty’s 
treasury, 

By the same act, § 4, &c. his majesty is empowered to 
Appoint a viee-trensurer for Treland for the issuing money out 
of the exchequer of Ireland. See Under- Treasurer. 

For regulating the office of treasurer of the navy, see the 
UW, 4, ¢. 42. by which all former acts relating to that office 
Were consolidated and amended, 

Treasurer, 1s Carnepran Cuurcnes. An officer whose 
charge was to take care of the vestments, plate, jewels, relies, 
and other treasure belonging to the said churches. At the 
time of the reformation, the office was extinguished as need- 
less in most cathedral churches ; but is still remaining in those 
of Salisbury, London, &e. 

Treasurer or tne County. He that keeps the county 
Stock, ‘There are two of them in each county, chosen by the 
Major part of the justices of the peace, &c. ister sessions: 
they must have 102. a year in land, or 1500. in personal estate; 
4nd shall not continue in their office above a ye: and they 
äre to account yearly at Easter sessions, or within ten days 
After, to their successors, under penalties, The county stock, 
of which this officer has the keeping, is raised by rating every 
Parish yearly; and is disposed to charitable uses, for the re- 
lief of maimed soldiers and mariners, prisoners in the county 


















































Steers, with the manner of raising the stock, &c. is par- 
ified in the 43 Eliz. ¢.2; 7 Jac. 1. c 11s 
2 Wm. 2. e183; 5 Ann c. 32; 7 Geo, 4. c 6 See 





further, County-Rates, Poor. 
There are like officers in Ireland regulated by several acts 
Of the Irish parliament. 
Treasvren's Rewzanrancen. Was he whose charge is to 
Put the lord treasurer and the rest of the judges of exchequer 
în remembrance of such things as were called on and dealt 
in for the king’s behoof: he made process against all sheriffs, 
€scheators, receivers, and bailiffs for their accounts. Scotch 
Dict, ‘There was a like officer in the exchequer of England. 
See Remembran 
TREASURE-TROVE, thesaurus inventus; French, trowé, 
found.] Money or coin, gold, silver, plate, or bullion, found 
idden in the earth or other private place, the owner thereof 


eing unknown, 





























TRE 


In such cases, the treasure belongs to the king, and is part 
of his ordinary revenue; but if he that hid it be known, or 
afterwards found out, the owner, and not the king, is entitled 
toit, 3 Inst. 182; Dalt. of Sheriffs, c.16. Also, if it be 
found in the sea, or upon the earth, it does not belong to the 
king, but to the finder, if no owner appears. Brit. c. 17 ; 
Finch. L.177. So that it seems it is the hiding, and not the 
abandoning of it, that gives the king a property: Bracton de- 
fining it, in the words of the civilians, to be vetus depositio pe- 
cuniæ, l. 3. c. 3, § 4. 

This difference clearly arises from the different intentions 
which the law implies in the owner. A man that hides his 
treasure in a secret place, evidently does not mean to relin- 
quish his property ; but reserves a right of claiming it again 
when he sees occasion: and if he dies, and the secret also 
dies with him, the law gives it to the king in part of his royal 
revenue, But a man that scatters his treasure into the sea, 
or upon the public surface of the earth, is construed to have 
absolutely abandoned his property, and returned it into the 
common stock, without any intention of reclaiming it ; and 
therefore it belongs, as in a state of nature, to the first oc- 
cupant or finder; unless the owner appear and assert his 
right, which then proves that the loss was by accident, and 
not with an intent to renounce his property, 1 Comm. c. 8. 

Formerly, all treasure-trove belonged to the finder. Bract. 
1.8.0.3; 3 Inst. 193; Kitch. 80, Afterwards it was judged 
expedient for the purposes of the state, and particularly for 
the coinage, to allow part of what was so found to the king, 
which part was assigned to be all hidden treasure ; such as is 
casually lost and unclaimed, and also such as is designedly 
abandoned, still remaining the right of the fortunate finder. 
And that the prince shall be entitled to this hidden treasure 
is now grown to be, according to Grotius, “ jus commune, et 
quasi gentium;” for it is not only observed, he adds, in Eng- 
a, but in Germany, France, Spain, and Denmark, The 
finding of deposited treasure was much more frequent, and 
the treasures themselves more considerable, in the infancy of 
our constitution, than at present; and therefore the punish- 
ment of such as concealed from the king the finding of such 
hidden treasure was formerly no less than death, but now it 
is only fine and imprisonment, Glanv, l 1. e. 2; 3 Inst. 133. 

Nothing is said to be treasure-trove but gold and silver. 
It is every subject’s part, as soon as he has found any treasure 
in the earth, to make it known to the coroners of the county, 
&e. Britton, cap. 17; §. P. C. 25. Coroners ought to in- 
quire of treasure-trove, being certified thereof by the king’s 
bailiffs, or others, and of who were the finders, &c. 4 Edw. 1. 
st, And seizures of treasure-trove may be inquired of in 
the sheriff's torn. 2 Hawk. P. C. c. 10. § 57. 

But where it has been granted by the king to the lord of 
a manor or other liberty, the court-leet ought not then to in- 
quire of such seizure, for it is contrary to law for the leet to 
take cognizance of trespasses done to the private damage of 
the lord, since that would be to make him judge in his own 
cause. 2 Hawk, c, 10. § 57. 

Larceny cannot be committed of treasure-trove before it 
is seized by the king or his grantee. See Larceny. 

TREASURY. Signifies sometimes the place where the 
king’s treasure is deposited ; and at other times the office 
of treasurer, Cowell. 


TREATIES, LEAGUES, ann ALLIANCES. See King, 
V. 3. 

TREBUCHET, TREBUCKET, TRIBUCH, terbiche- 
tum.) A tumbrel or cucking-stool. Also a great engine to 
cast stones to batter walls, 3 Jnst. 219; Matt. Paris, 1246; 
Knighton, An. 1582. e Custigatory. 

TREES. See Malicious Injuries, 7; Timber. 

TREET, triticum.) Eine wheat; mentioned in the 51 Hen. 
3. See Bread. 

‘TREMAGIUM, TREMESIUM, TERMISIUM. The 
season or time of sowing summer corn, being about March, 
the third month, to which the word may allude; and corn 























































TRESPASS. 


sowed in March is by the French called tremes and tremois. 
‘Tremesium was the season for summer corn, barley, oats, 
‘beans, &c. opposed to the season for winter corn, wheat and 

e, called Mibernagium; and is thus distinguished in old 
daei Cartular. Glaston. MS. 91, 

TREMELLUM. A granary. Mon. Ang. i. 470. 

TRENCHEATOR, from Fr. trancher, to cut.) A carver 
of meat at a table. In the patent rolls, mention is made of a 
pension granted by the king to A. B. uni trenchiatorum nostro- 











rum, §e. 4 
TRENCHIA. A trench, or dike newly cut. Peramb. 
38 Hen. 3. 
TRENTALD, triennale; Fr. trentale.] An office for the 
dead, that continued thirty days, or consisting of thirty 
masses; from the Ital. trenta, i. e. triginta. 1 Edw. 6. 


14, 

TREPGET. See Trebuchet. 

TRESAYLE. Was the name of a writ sued on ouster 
by abatement on the death of the grandfather's grandfather. 
Tt has long been obsolete, and is now abolished. See Assize 
of Mort d' Ancestor. 
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TRESPASS, 


Transoressto.] Any transgression of the law less than 
treason, felony, or misprision of either; but it is most con- 
stantly used for that wrong or damage which is done by one 
private man to another, or to the king in his forest, &c.: in 
which signification it is of two sorts,—trespass general, other- 
wise called trespass vi et armis, and trespass special, or upon 
the case. Bro. Trespass; Bract. lib. 4. 

‘Trespass, in its largest and most extensive sense, signifies 
any transgression or offence against the law of nature, of 
society, or of the country in which we live, whether it relates 
to a man’s person or his property. Therefore beating another 
is a trespass, for which an action of trespass vi et armis in 
assault and battery will lie. Taking or detaining a man's 
goods are respectively trespasses, for which an action of 
trespass vi et armis, or on the case in trover and conversion, 
is given by the law : so also non-performance of promises or 
undertakings is a trespass, upon which an action of trespass 
on the case in assumpsit is grounded: and in general any 
misfeasanee, or act of one man, whereby another is injuriously 
treated or damnified, is a transgression, or trespass in its 
largest sense, for which an action will lie. 3 Comm. e. 12. 
See Action, Assault, Mayhem, &c. 

‘Trespass supposes a wrong to be done with force; and 
trespasses against the person of a man are of several kinds, 
viz. by menacing or threatening to hurt him; assaulting or 
setting upon one to beat him; battery being the actual 
beating of another ; maiming of a person, so that he loses 
the use of his limbs; by imprisonment, or restraining him 
of his lawful liberty, &e. 

‘Trespasses against a man’s property may be committed in 
divers cases; as against his wife, children, or servants, or 
his house and goods, &c.; and against his land, by carrying 
away deeds and evidences concerning it, cutting the trees, or 
spoiling the grass therein, &e. F. N. B. 86, 87 ; Finch. 198, 

. 201; 2 Roll. Abr. 545. 

Trespass vi et armis may be brought by him that hath the 
possession of goods, or of a house, or land, if he be dis- 
-turbed in his possession ; for the disturbance, besides the 
private damage, is also a breach of the public peace. 1 Inst. 
57; 6 East, 602, 

Tt is a settled distinction, that where an act is done which 
is in itself an immediate injury to another’s person or pro- 
perty, there the remedy is usually by an action of trespass 
vi et armis; but where there is no act done, but there is only 
a culpable omission, or where the act is not immediately in- 
jurious, but only by consequence and collaterally, there no 
‘action of trespass vi et armis will lie, but an action on the 
special case for the damages consequent on such omission or 
act. 11 Mod. 180; Ld. Raym. 1402; Stra. 635; 3 Comm. 






































TRESPASS, I. II. 


c. 8, p. 123; ©. 12. p.208. The distinctions in these 
are i juently very delicate. See the subject much 
sidered in 2 Black. Rep. 892. 3 

Where the defendant's servant was driving him in agg 
and the horse ran away and did an immediate injury to 
plaintiff’s property, it was held that the action was 
brought in trespass. 1 €. § M. 29. 

It is a direct trespass to injure the person of another by 
driving a carriage against the carriage in which such person 
is sitting, although the last-mentioned carriage is not the pro» 
perty nor in the possession of the person injured. 7 Zat 
698. 
A court which is not a court of record cannot hold plea of 
trespass vi et armis. F. N. B. 85. Writs of trespass 
either to the sheriff to determine the matter in the county 
court, or returnable in B. R. or C. B. F. N. B. 86, 190+ 
Trespass quare vi et armis clausum fregit was brought, wherein 
the Haine laid damage to the value of 20s, and the defend- 
ant demurred for that cause, alleging that B. R. could hava 
no cognizance at common law, or by the statute of Glouces~ 
ter, to hold plea in an action where the damages are uni 
40s. But it was adjudged that trespass quare vi et 
will lie in this court, be the damages what they will. 3 Mod: 


At common law, in trespass vi et armis, if the defendant 
was convicted, he was to be fined and imprisoned ; but! 
other trespasses only amerced. Jenk. Cent, 185. 


1. Of Trespass for Personal Injuries. 






































































ee for Injuries to Personal Property. 
es for Injuries to Real Property. 
IV, ———— under coiour of Legal Proceedings. 


V. Of the Pleadings, §c. 


I. Trespass is the only remedy for a menace to the plain 
tiff, attended with consequent damages, 3 Gomm. 1203, and 
for an illegal assault, battery, and wounding, or imprison- 
ment, when not under colour of process. 11 Mod, 180, 181+ 
It lies also when the battery, imprisonment, &c. were in 
first instance lawful, but the party, by an unnecessary degre 
of violence, became a trespasser ab initio, Com. Dig. tite 
Trespass, Č. 2; and for a wrongful imprisonment after t 
process is determined, Cro. Jac. 379; or for an assault a 
an acquittal for a felonious assault and stabbing, 12 
409. x 
So it lies for an injury to the relative rights occasioned bY 
force, as for menacing tenants, servants, &c, and bi 
wounding, and imprisoning a wife or servant, 2 M. § 8. 
whereby the landlord, master, or servant, hath sustained 
a loss, though the injury, the loss of service, &e, were 
sequential, and not immediate; and it lies for criminal cons 
versation, 7 Mod. 81; 2 Salk. 552; 6 Bast, 387 ; seducing 
away a wife, Fitz. N. B. 89; 6 East, 387; or se} 

2 Salk. 552; 5 T. R. 361; or for debauching the latte 
8 Wils. 562, 18, 19; 2 New Rep. 476 ; 2 M, § S. 496; foray 
being implied, and the wife and servant bein considered a 
having no power to consent; and a count for beating. oy 
plaintiff's servant per quod servitium amisit, may be J 
with other counts in trespass; 2 M. & S. 436; 2 New re 
476; and though it has been usual to declare in case for (0 
bauching a daughter, 2 T. R. 167; 6 East, 387, it is mos 
thought preferable to declare in trespass; 2 New Rep- 

2 M. § S. 436. See 1 Chitty on Pleading. 


II. Trespass lies for taking or injuring all inanimate 
sonal property, and all domiciled and tame animals, as 007 
and cats; 1 Saund. 84, n, 2, 3; Cro, Eliz, 125; 3 T. R. a 
38; and all animals usually marketable, as parrots, monke, 

&e.; and in which case it is not necessary to show IP pit 
pleadings that they have been reclaimed ; Cro. Jac. 2625 



















































































in the case of a hawk, pheasant, hare, rabbit, fish, oF 





TRESPASS, II. 


animal feræ nature, and not generally merchandizable, it 
should “be shown in the pleadings that the same were re- 
claimed or dead, or at least that the plaintiff was possessed 
of them, Bac. Ab. Trespass, 1.; Cro. Jac. 262; 1 Ld. Raym. 
251, So it lies in some cases for taking animals feree natura, 
and not reclaimed ; as if a hare or rabbit be killed on the land 
of another, he having a local property ratione soli in such hare 
or rabbit, may support trespass for taking it, though the 
Wrongdoer did not enter the land. 2 Salk. 556; 1 Ld. 
n. 251. 

in trespass for taking goods, the plaintiff must allege a 
Property in himself, because in such case there may be two 
intendments, one that they were the defendant's own goods, 
and then the taking is lawful; and the other, that they were 
the goods of the plaintiff, when the taking will be wrongful ; 

ut wherever the construction is indifferent, it shall always 

e most strong against the plaintiff. 2 Lev, 20; Yelv. 36. 

With respect to the plaintiff's interest in the personal pro- 
pe, affected, he must, at the time the injury was committed, 

we had an actual or constructive possession; 1 T. R. 480; 
4 T. R.496; 7 T. R. 9; and also a general or qualified 
Property therein, which may be either, Ist, in the case of the 
Absolute or general owner entitled to immediate possession; 
Adly, the qualified owner coupled with an interest, and also 
entitled to immediate possession; 1 B. § P. 44; 7 T. R. 9; 
Sdly, a bailee with a mere naked authority, unaccompanied 
With any interest, except as to remuneration for trouble, &c. 

ut who is in actual possession; or, 4thly, actual possession, 
though without the consent of the real owner, and even 

verse, 

In the first instance, the person who has the absolute or 
Seneral property may support this action, although he has 
Never had the actual possession, or although he has parted 
With his possession to a carrier, servant, &c, giving him only 
A bare authority to carry or keep, &c, not coupled with an 
Mterest in the thing; 7 7. R. 12; 12 Last, 33; it being a 
Tule of law that the general property of personal chattels 
Primd facie, as to all civil purposes, draws to it the posses- 
sion, “2 Saund. 47, a, b, d; 2 Bulstr, 268; 7 T. R.9. But 

the general owner part with his possession, and the bailee, 
At the time when the injury was committed, have a right ex- 
Clusively to use the hing, the inference of possession is 
Yebutted, and the right of possession being in reversion, the 
Beneral owner cannot support trespass, but only an action on 
he case, for an injury done by a stranger while the bailee’s 
tight continued, 4 T. R. 489; 7 T. R. 95 15 East, 607. 

for can the general owner in such case support this action 
€ven against such bailee for mere abuse; though if a bailee 
stroy the thing, trespass may be supported if the injury 
Mere forcible. Te howsver the general owner merely, permit 

‘other gratuitously to use the chattel, such owner may sue 
“stranger for an injury done to it while it was so used. 
2 Camp. 464; 3 Camp. 187; 16 East, 33. 

In the second ease also, that of the bailee who has an au- 

nity coupled with an interest, it should seem that trespass 
Ay be supported, though he never had actual possession, 
for any injury done during his interest; 1 B. § P. 45; 16 
East, 33, “As in the case of a factor or consignee of goods in 

hich he has an interest in respect of his commission, &c. 

ul. N, P, 33; 1 Hen. Bla. 81; 1 T.R. 113; 7 T. R. 359. 
The quantity or certainty of the interest is not material, and 
therefore a shopkeeper may maintain trespass for taking 
Boods sent to him on sale or return. 2 Camp. 575. Soa 
ant for years has a qualified ipranents in trees whilst grow- 
Mg, and may support trespass for cutting them down, unless 
they were excepted in the lease, though he cannot support 
2 action for merely carrying the trees away ; 2 Camp. 491; 

M. § 5.499. And ifa person have a right to cut all the 
thorns in such a place, he may sustain trespass against any 
tag who cuts them down, even against the grantor; but if 

ave only estovers, and the grantor cuts the whole, the 
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remedy is case, and not trespass. 2 Salk. 638; 8 East, 394; 
2 M. § S. 499. And a mere gratuitous bailee may support 
this action, 1 B. § Æ. 59; or an executor de son tort. 

In the third instance, that of a bailee, &c. with a mere 
naked authority, coupled only with an interest as to remune- 
ration, he may also support this action for any injury done 
while he was in the actual possession of the thing; as a carrier, 
factor, pawnee, a sheriff, &c. 2 Saund. 47 b; 1 Roll. Abr. 
551, But it is otherwise of a mere servant, Owen, 52; 8 
Inst. 103; 2 Comm. 396; 2 Saund. 47 b, c, d. 

However, the master of a fly-boat, hired by a canal com- 
pany at weekly wages, may maintain trespass for an injury 
done to a rope belonging to the boat. 2 B, § Ad. 817. 
See also 1 Salk. 10. 

An instance of the fourth description is the finder of any 
article, who may maintain trespass or trover against any 
person but the real owner, 2 Saund. 47 d; 4 Taunt. 547, 
And even a person having an illegal possession may support 
this action against any person but the legal owner. 2 Saund. 
AT c; 3 Wils, 3: 1 East, 244. And a person in pos- 
session under an assignment, fraudulent as against creditors, 
may support trespass against a person who cannot show that 
he was justified in what he did as a creditor. 2 Marsh, 233. 

With respect to the nature of the injury, it may be either 
by an unlawful taking of the personal chattel, or by injuring 
it whilst in the possession of the general owner, or of a per- 
son having a special property in it, as a baile. 

‘Trespass is a concurrent remedy with trover for most ille- 
gal takings. 3 Mils. 336. Thus even in the case of a dis- 
tress for rent, where there has been an illegal taking, as for 
distraining when no rent was due, or taking implements of 
trade or beasts of husbandry when there was sufficiency of 
other property, 1 Burr, 579; 4 T. R. 505; or a horse while 
his rider was upon him, 4 T. R. 469; 6 T. R. 138; or ifa 
distress be made, the outer door being shut; or if the party 
expel the tenant, or continue in possession without leave 
more than five days, trespass lies, 1 Mast, 139; 11 Last, 
395; for the 11 Geo. 2. c. 19, which enacts, that a party dis- 
training for rent shall not be a trespasser ab initio, 1 IT. Bl, 
Tasiontyaslatenito AEEA KEPREK A 
382. 

So if a man voluntarily take away my goods or cattle, and 
keep them till I pay him money, on pretence that they are 
his heriot, &c. when they are not so, I may have action of 
tr Bro. Tres, 354. 

This action also lies though there has been no wrongful 
intent, 1 Camp. 497 ; 2 Camp. 576; as if a sheriff or a mes- 
senger, on behalf of assignees of a bankrupt, by mistake take 
the goods ofa wrong person. 2 Camp. 576. 

Thus if the sheriff have a writ against the lands and goods 
of one man, and he by mistake execute it upon my lands or 
goods; this action lies against him, and it will be no excuse 
that the plaintiff or any other informed him they were the 
goods, &c. of the defendant. Dyer, 295; Keilw. 119, 129, 

But it does not lie in the case of a levy under an execution 
after a secret act of bankruptcy, when trover only can be 
supported, 1 7. R.480. If the sheriff or a stranger illegally 
take the goods of another in execution, and sell and deliver 
them to a third person, trespass cannot be supported against 
the latter, because they came to him without fault on his 
part. 2 Roll, Abr. 556, pl. 50. But if a second trespasser 
take goods out of the custody of the first trespasser, the 
owner may support trespass against such second taker, his 
act not being excusable. Sid. 438. This action may be sup- 
ported against a bailee who has only a bare authority, as if a 
servant take goods of his master out of his shop, and con- 
vert them. 1 Leon, 87; Cro. Eliz. 781. So it is sustain- 
able by an outgoing tenant against the incoming tenant for 
taking manure, though the latter had a right to it on paying 
for it. 16 Hast, 116. But in general trespass is not sus- 
tainable against a bailee who has the possession coupled with 
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an interest, unless he destroy the chattel ; nor against a joint- 
tenant or tenant in common for merely taking away and 
holding exclusively the property from his co-tenant, 1 7. R. 
658; Comp. 480 ; because each has an interest in the whole, 
and a right to dispose thereof. 1 Lev. 29; 8 T. R. 145. 
But if the thing be destroyed, trespass lies, and case may be 
supported for injuring the thing. 1 Ld. Raym. 737; 8 T-R. 
145. A bailee of a chattel for a certain time, coupled with 
an interest, may support this action against the bailor for 
taking it away before the time ; Godb. 173; and it lies, though 
after the illegal taking, the goods be restored. Bro. Abr. 
Tresp. pl. 221. 

When the taking is unlawful, either the general owner or 
the baile, if answerable over, may support trespass; but a 
recovery by one js a bar to an action by the other, 2 Saund. 
47 e; and it will not lie for a refusal to deliver when the 
first taking was lawful, trover or detinue being in such case 
the only remedies. Sir T. Ray. 472; 2 Ventr. 170. 

‘Trespass also lies for any immediate injury to personal pro- 

erty occasioned by actual or implied force, though the wrong- 

loer might not take away or dispose of the chattel, as for 
shooting or beating a dog or other live animal, or for hunting 
or chasing sheep, &c.; Barnes, 452; 3 T. R. 37; or for 
mixing water with wine; F. N. B. 88; or running down a 
ship or a carriage; 1 Camp. 497; 3 East, 593. But it is 
said, though without reason, that for a mere battery of a 
horse, not accompanied with special damage, no action can 
be supported. 

Tn some instances trespass may also be supported for an 
injur committed to pml property whilst in the lawfal 

verse possession of the wrong-doer, as where he has been 

uilty of an abuse which renders him a trespasser ab initio. 

con's Abr. Tresp. B. This obtains in general whenever 
the person who first acted with propriety under an authority 
or licence given by law afterwards abuses it, in which case 
the taking as well'as the real tortious act may be stated to 
be illegal, as in the Six Carpenters’ case, 8 Co. 146 b; or for 
cutting nets lawfully taken damage feasant ; or for working 
a horse, &c. distrained. Cro. Jac. 147; 3 Wils. 20; 1 T. R. 
12. But in the case of a distress for rent, we have seen that 
in general a party cannot become a trespasser ab initio by an 
irregularity when the caption was lawful. See 1 Chitty on 
Pleading. 


III. Trespass, in a limited and confined sense, as relates 
to land, ooma no more than an entry on another man’s 

ound without a lawful authority, and doing some damage, 

owever inconsiderable, to his real property. For the right 
of meum and tuum, or property in lands, being once esta- 
plished, it follows, as a necessary consequence, that this right 
must be exclusive ; that is, that the owner may retain to 
himself the sole use and occupation of his soil; every entry 
therefore thereon, without the owner’s leave, and especially 
if contrary to his express order, is a trespass or transgression, 
for satisfaction of which an action of trespass will lie; but 
the quantum of that satisfaction is to be determined by con- 
sidering how far the offence was wilful or inadvertent, and by 
estimating the value of the actual damage sustained. 3 
Comm. c. 1 

Every unvwarrantable entry on another's soil the law enti- 
tles a trespass, by breaking his close; the words of the writ 
of trespass commanding the defendant to show cause quare 
clausum querentis fregit. For every man's land is, in the eye 
of the law, enclosed and set apart from his neighbour's; and 
that either by a visible and material fence, as one field is 
divided from another by a hedge ; or by an ideal invisible 
boundary, existing only in the contemplation of law, as when 
one man’s land adjoins to another’s in the same field. And 
every such entry or breach of a man’s close carries neces- 
sarily along with it some damage or other; for if no other 
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special loss can be assigned, yet still the words of the 
itself specify one general damage, viz. the treading down 
bruising his herbage. F. N. B. 87, 88. 

A man is answerable for not only his own trespass, 
that of his cattle also; for if by his negligent keeping 
stray upon the land of another, (and much more if he per- 

its, or drives them on,) and they there tread down hi 
neighbour’s herbage, and spoil his corn or his trees, this is 8 
trespass for which the owner must answer in damages. 
the law gives the party injured a double remedy in this cases 
by permitting him to distrain the cattle thus damage feasanty 
or doing damage, till the owner shall make him satisfaction * 
or else by leaving him to the common remedy by action. 
‘And the action that lies in either of these cases of trespass 
committed upon another's land, either by a man himself of 
his cattle, is the action of trespass vi et armis; whereby å 
man is called upon to answer, guare vi et armis clausum i 
A. apud B. fregit, et blada ipsius A. ad valentiam centum 
solidorum ibidem nuper crescentia, cum quibusdam averiis depas- 
tus fuit, conculcavit, et consumpsit, Ẹ&e. Registr. 94. For the 
law always couples the idea of force with that of intrusion 
upon the property of another. And herein, if any um 
rantable act of the defendant or his beasts, in coming up® 
the land be proved, it is an act of trespass for which thé 

laintiff must recover some damages ; such however as 
jury shall think proper to assess. 3 Comm. c. 12. A 
TA. is bound to fence his close against B., and he against 
C. a neighbour; and neither of them inclose against one 
another, so that the beasts of C., for want of inclosures 
out of the ground to that of B., and thence to A,’s grounti 
in this case A. shall have trespass against C., for he is bound 
only to fence against B., ane every one ought to keep 
cattle as well in open grounds, not inclosed, as in several 
grounds where there is inclosure. Dyer, 366; Jenk. Ci 
1 


Ta cases where a man misdemeans himself, or makes an ill 
use of the authority with which the law entrusts him, 

all be accounted a trespasser ab initio: as if one COl 
into a tavern and will not go out in a reasonable time; i 


if 
pack 


law, made him a trespasser ab initio: and so indeed WOU 
any other irregularity have done, till the statute 11 Geo. 2 
19. See Finch. L. 47; and tit. ress. But still, ee 
versioner, who enters on pretence of seeing waste, breaks ve 
house, or stays there all night; or if the commoner, W 
comes to tend his cattle, cuts down a tree : in these and sii ful 
lar cases the law judges that he entered for this unla 
urpose; and therefore, as the act which demonstrates T 
is purpose is a trespass, he shall be esteemed a trespass 
ab initio. 8 Rep. 146. 
Trespass lies generally fo 
chasing cattle, whereby they die or are injured; taking ^ wi 
les, and breaking of fences, or of doors or windows dof 
ouse; for driving a cart and horses over the grou” her 
another, where there is no way for it; fishing in anot 
person’ ating 
corn of another with cattle, and digging 
mines, and carrying away coals ; for taking away $í 
the plaintiff’s money; tearing a bond, &e. 1 Bro. Ab. 
1 Saund. 220; 2 Cro. 463; Latch. 144. thet 
‘Trespass lies for setting the end of a bridge on anoi nd 
man’s soil, though it be a highway; @ Strange, 1004; "I 


breaking a man’s close is 











TRESPASS, III. 


for erecting a stall in a market without agreeing for stallage. 
Mid. 1238. 
It lies, however unintentional the trespass, 3 Lev. 2731 
Camph. 497; 2 Campb. 576; and though the locus in quo 
Were uninclosed, Doc. § Stud. 30; 7 East, 207; or the 
door of the house were open, if the entry were not for a jus- 
tifiable purpose, Bac. Ab. Trespass, F ; 2 Roll. Abr. 555, l 
15; and even shooting at and killing game on another's land, 
lough without an actual entry, is in law an entry, 11 Mod. 
74,180; 1 Stark. 58; though in general, when the injury 
Was committed off the plaintiff's land; or by causing some- 
ing to be suspended over it, but not touching it, the remedy 
must be case, 2 Burr, 1114; 11 Mod. 74, 190; 1 Stark. 59. 
d a mere nonfeazance, as leaving tithe on land, is not suf- 
cient to support trespass : and it should seem, that for the 
Mere continuance of an injury, for the inception of which the 
Plaintiff has already recovered damages, case, and not tres- 
Pass, is the proper remedy. 1 Stark. 

With respect to the nature of the injury to real property, 
trespass only can be supported when the injury is committed 
With force, actual or implied and immediate. As to these 
injuries in general, see Com, Dig. Trespass, A. 2; Bac, Ab. 

respass, F. ; 

As to the person by and against whom this action may be 
SUpported, it seems ‘that actual possession is necessary to 
Support the action; and if the right of possession be in rever~ 
sion, it clearly cannot be sustained. Trespass lies against a 
Mere tenant at will for pulling down a house, or cutting trees 

luring tenancy at will, the interest being thereby deter- 
mined, Cro, Eliz. 784; 5 Co. 13b; Co, Litt. 57 a; Saville, 

4; but against a lessee for years trespass for cutting down 
trees does not lie, and case in the nature of waste is the only 
Temedy for the cutting, unless the trees were excepted in the 
lease, “Alleyn, 83 ; 1 Saund. 822, n, 5; 4 Taunt. 816; though 
if he afterwards take the trees away, trespass or trover lies ; 
id. ibid, ; 7 T’. R. 18; and if the trees be excepted in the lease, 
and he cut them down, trespass guare clausum fregit lies for 
Much cutting, Bro. Trespass, pl. 55; 1 Saund. 822, n. 53 

‘ac. Ab. Trespass, C. 3, A tenant for years cannot support 
trespass against a stranger merely for carrying away trees cut 
down during his term. 2 Campb. 491; 2 M. § S. 499. 

One must have a property (either absolute or temporary) in 
the soil, and actual possession by entry, to be able to main- 

in an action of trespass; or, at least, it is requisite that the 
Party have a lease and possession of the vesture and herbage 

the land. Dyer, 285; Mo. 456; 6 East, 602. ‘Thus, if 
à meadow be divided annually among the parishioners by 
lot, then, after each person's several portion is allotted, they 
jay be respectively capable of maintaining an action for the 
breach of their closes; for they have an exclusive interest 
‘nd freehold therein for the time. Cro. Eliz. 421, 

‘There is a material distinction between personal and real 

perty as to the right of the owner: in the first case we 

lave seen that the general property draws to it the possession 
icient to enable the owner to support trespass, though he 
has never been in possession, 2 Saund. 47 a; Bul. N. È. 88. 

But in the case of land and other real property there is no 
Nich constructive possession, and unless the plaintiff had the 
€ctual possession by himself or his servant, 16 Last, 33, at 

time when the injury was committed, he cannot support 

his action. 5 East, 485—487; Bac. Ab. Trespass, C. 3. 

hus, before entry and actual possession, a person cannot 

laintain trespass, though he hath the freehold in law, as a 

tson before induction, Vin. Abr. Entry, G. 4. and Tres- 
88,8. ; Bac. Abr. Leases, M.; Plond. 528; or a conusee of 
Aline, 2 Leon. 147; or a purchaser by lease or release, 
though the statute executes the use, Carter, 66; Vin. Abr. 
we S. pl. 13, 14; Noy, or an heir, Plowd. 142; 
i 7 n.a; devisee against an abator, 2 Mod. 7; or a 
ta for years before entry, Bac. Ab. Leases, M.; Plond. 
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But a parson, after induction, may maintain this action for 
glebe land, though he make no actual entry, for the induction 
puts him in possession of part for the whole, 2 B, § A. 470; 
and a disseisee may have it against a disseisor for the dis- 
seisin itself, because he was then in possession; but not for 
an injury after the disseisin, 2 Roll. Abr. 558; Dyer, 9: 
8 Bla, Can, 210; until he hath gained possession by re-entry; 
and then he may support this action for the intermediate 
damage; for after the entry the law, by a kind of jus post- 
liminii, supposes the freehold to have all along continued in 
him. Vin. Abr. Trespass, 6; 11 Co. 51 a; 8 Comm, 210. 
And after recovery in ejectment this action may be supported 
for mesne profits, though anterior to the time of the demise 
in the declaration in ejectment. Run. Eject. 442; 2 Burr. 
66, 67; Peake's Law of Evid. 326, - 

By the common Jaw, in case of an intrusion or deforce- 
ment, the party kept out of possession could not sue the 
wrong-doer by a mode of redress which was calculated merely 
for injuries committed against the Jand while in the possession 
of the owner. But now, by the 6 Ann. c, 18. if a guardian or 
trustee for any infant, a husband seised jure uxoris, or a person 
having any estate or interest determinable upon a life or 
lives, shall, after the determination of their respective in- 
terests, hold over and continue in possession of the lands or 
tenements, without the consent of the person entitled thereto, 
they are adjudged to be trespassers, See also 4 Geo. 2. 
c. 18. and 11 Geo, 2.¢, 19. as to tenants for years, &c, 
holding over; and ante, tit. Distress, Rent, Sufferance, Xe. 

A remainder-man, after entering upon a party in posses- 
sion by intrusion, may maintain trespass against the intrud- 
ers, though he retains possession, 1 M. § R. 220; 7B, & C. 
899. 

A grant of part of the chancel of a church by a Jay impro- 
priator to A., his heirs and assigns, is not valid in law; and 
therefore such grantee, or those cla iming under him, cannot 
maintain trespass for pulling down their pews there erected, 
1 B. § A. 498, 

‘The plaintiff conveyed a chapel to A. (under whom the 
defendant justified) by a deed, the validity of which was 
disputable. A. however took possession and gave the key 
to a servant, who, with A.’'s permission, lent the chapel 
to the plaintiff to preach in, The plaintiff locked the 
chapel and retained the key, upon which the defendant or- 
dered the chapel to be broken open. Held, that the plain- 
tiff had not such a possession as would entitle him to sue in 
trespass, 4 Bing. 7. 

















IV, Tux application of the action of trespass to injuries 
committed under colour of a legal proceeding may be con- 
sidered under the seven following heads :— 

First.—In general no action whatever can be su ported 
for any act, however erroneous, if expressly sanctioned by the 
judgment or direction of one of the superior courts at West- 
minster, or even by an inferior magistrate acting within the 
scope of his jurisdiction, 1 Wils. 252; 1 7. R. 545; 7 T, R. 
634, n.a; 3 M. § 8. 411, And no action will lie against 
a judge for what he does judicially, though it were done ma- 
liciously. 7 State Trials, 442; 3 M. § S. 425. And this 
action does not lie, though the magistrates were not duly 
qualified to act, 3 B. § A. 266. 

So trespass does not lie against magistrates acting upon a 
complaint made to them on oath, by the terms of which it 
appeared that they had jurisdiction, though the real facts of 
the case might not have supported such complaint, if such 
facts were not laid before them at the time by the party 
complained against, having notice of such complaint, and 
being properly summoned to attend. 8 Hast, 115, 

In the only exception to this rule, that of a judgment 
obtained by threats or undue influence, an action of trespass 
against the person guilty of such conduct appears to be the 
linia aang 2 Black. 1055; 1 T. R, 538, And when 
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in inferior courts the error in the proceeding is such as to 
render it an excess of jurisdiction, trespass may be supported 
for any thing done under such proceeding. Sir Honea, 
178; 1 Wils. 232; 1 T. R.545, And in case of an error by 
a ministerial officer, this action may be supported, if the in- 
jury complained of was committed with force and immediate. 
1 Ld. Raym. 471; 1 Salk. 395. 

‘Secondly.—When the court has no jurisdiction over the 
subject-matter, trespass is the proper form of action against 
all the parties for any act which, independently of the pro- 
cess, would be remediable by this action, or by trover, 
if goods have been taken; Hardr. 483; 1 B. § B. 432; 
as where commissioners find water to be wine; Hardr. 
483. And it has been decided, that when the proceedings in 
the court, having no jurisdiction, are adopted by a party 
with an express malicious intent, though there be a demand 
recoverable elsewhere, an action on the case may be sup- 
ported, 10 Co. 76 a; 2 Stra, 993; 8 Wils. 345 ; or where 
the party maliciously and unduly issues a second fieri facias, 
Hob, 205, 206; feat where a party maliciously procured a 
magistrate to grant an illegal warrant, it was held he was 
liable in case for the malice. 2 Chit. R. 304. 

‘Trespass is also the proper remedy where an inferior court 
has jurisdiction over the subject-matter, but is bound to 
adopt certain forms in its proceedings, from which it de- 
viates, and whereby the proceedings are rendered coram non 
judice, Sir W. Jones, 171; 1 East, 61. But it lies not for 
‘arresting a person privileged either personally or locally, but 
case is the only remedy. 10 Co. 76 b; Doug. 646; 3 Wils. 
379. 

Thirdly.—When a court has jurisdiction, but the proceed- 
ing is defective, as being irregular or void, trespass against 
the attorney and plaintiff is in general the proper form to 
action, 3 Wils. 341; 2 Black. 845; and where a judgment 
has been set aside for irregularity, this is the appropriate re- 
medy for an act done under it, 1 Stra. 509; and in the 
2 T. R. 225, it was decided that an action on the case could 
not be sustained against a magistrate for issuing an irregular 
warrant, though maliciously ; and that the action oul iaye 
been trespass, (see also 2 Stra. 710; 3 M. § S. 425, 627 ;) 
for in general no action can be supported against a magistrate 
for any thing done by him in that capacity on the ground of 
malice, 1 Wils. 232; 1 T. R. 545; and if there be an irre- 
prir that must be treated as such in an action of trespass. 

ut with regard to a py issuing irregular process, there 
seems no reason why the person prejudiced should not be at 
liberty to support an action on the case against him where 
there was no cause of action, and the proceeding was mali- 
cious as well as irregular, Styles, 378; 2 Wils. 302; for it 
would be allowing him to take advantage of his own wrong, 
to suffer him to turn the plaintiff round on such an objection, 
after he had in an action on the case proved the malicious 
and unfounded conduct of the defendant ; and where a party 
maliciously procured a magistrate to issue an illegal warrant, 
he was liable in an action on the case. 2 Chit. R. 304. 

Fourthly.—When the process has been misapplied, as when 
A. or his goods be taken upon process against B. trespass is 
in general the only remedy, 2 Wils. 309; 2 Black. 835; or 
if there be a misnomer in the process, though it be executed 
on the person or goods of the party against whom it was in 
fact issued. 6 T. R. 234; 8 East, 328. 

Fifthly—When the process of a court has been abused, 
2 T. R. 234, trespass against the sheriff and his officer, or 
other ministerial officer, 2 B. § A. 472, committing the 
abuse, is the proper action, if the conduct of the officer was 
in the first instance illegal, and an immediate injury to the 
body, personal or real property ; as if the officer arrest out 
of the sheriff's bailiwick, Sir T, Jones, 214; 2 Black. 834; 
or after the return day of the writ, 2 Esp. 585; or if he 
break open an outer door, &c., Comp. 1; or seize under a 
feri facias fixtures of the defendant, who was a freeholder, 
5 B. & A. 625. So, though the conduct of the officer was 
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in the first instance lawful, but he abused his authority, and 
thereby became a trespasser ab initio. 2 Black. 1218. 

‘And in some eases, though the abuse be merely a nonfea- 
zance, trespass is the proper remedy ; as if a sheriff neglect 
to discharge the party out of custody when he ought to do 
so, as for fees not due. 1 Wils. 153. These rules also hi 
as to the ministerial officers of courts of inferior jurisdictions 
who abuse the trust reposed in them. However, in gener 
when the act complained of consists of a mere nonfeazaneey 
as if the sheriff, or a magistrate, &c. improperly refuse bi 
or to act, when they Should do so, an action of trespass is not 
the proper remedy, but case. 3 B. § P. 551; 3M. § 8. 421: 

‘Sixthly.—When a ministerial officer proceeds without mat- 
rant, on the information of another, trespass, and not case 18 
the proper form of action against the informer, if the infor- 
mation turn out unfounded, 6 T. R. $16; and when am 
officer proceeds without warrant and without foundation 
upon his own apprehension, though there was probable causer 
trespass is the proper form of action against him. 1 Salle 
396; 1 Ld. Raym. 454. f 

‘Seventhly.—But no person who acts upon a regular writ of 
warrant can be liable to this action, however malicious 
conduct; but case, for the malicious motive and proceeding 
is the only form of action. 3 T. R. 185; 6 T, R. 315. 

Trespass will not lie against a ministerial officer for any 
thing done merely in pursuance of his duty, though it i8 
somewhat in support of a wrong, but a wrong to which he is 
no way accessary or assenting. As, where a distress is tof 
tiously taken and impounded, an action will not lie again 
the pound-keeper. Comp. 476. 4 

If a constable show to a party a magistrate’s warrant agains 
him, and the party then voluntarily accompany the constab 
to a magistrate without any personal arrest, and the magii 
trate, on examination, dismiss the party, this is not such 
arrest as will enable him to support a trespass and false int 
prisonment against the constable, 2 New R. 211; and 
3 Camp. 139. 

So also where a sheriff’s officer, to whom a warrant 004 
writ against A. was delivered, sent a message to ASNI 
asked him to fix a time to call and give bail; and A. accor: 
ingly fixed atime and gave bail; it was held that this ke) 
not an arrest on which an action for a malicious arrest cOig 
be supported, although the plaintiff in the action had M 
cause of action against A. 6 Barn, § C. 528: and see BY 
& Moo. Ca. 26; Moo. § Mal. Ca, 246; and see Ry. § Mo” 
Ca. 321. ds 

Under peculiar circumstances it may be lawful to lay han 
on a party to serve him with process, 10 B. & C. 4, eg 

Where in an action for false imprisonment against a just! 
the jury found that the commitment was bond fide and dig 
tended for re-examination, but that it was for an unreason® 
time; and it was objected that case was the proper reme at 
and that trespass was not maintainable for such a commid 
ment without improper or indirect motives ; the court More 
the action well brought, and intimated an opinion, that Whe, 
the time is unreasonable, the commitment is void from 
beginning. 10 B. & C. 28. cheit 

Executors may bring trespass for goods taken out of the 
possession, or for goods and chattels taken in the life of, ie 
testator. Also administrators shall have it for goods of i 
testates ; and an ordinary may bring action of trespas® 
goods in his own possession to administer as ordinary, Be g 

Trespass will not lie against the master or seamen 
king’s ship or privateer for taking a vessel as prize OM fes 
seas, though the capture is afterwards determined to Be) 
gal in the Court of Admiralty; for questions of prize OF 
prize belong exclusively to that court, which gives dam 
for the detention. Rous v. Hassard, Doug. 580, See 1 
243; Sid. 267 ; Lindo v. Rodney, Doug. 501. various 

With respect to officers in the excise and customs Ya 
acts of parliament have been made to protect them 1" ith 
exercise of their duty, that they might not be harass 
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Sections of trespass where they have acted bond file, See 
T&S Geo, 4. c. 53; and $ & 4 Wm, 4. e. 53. 


V. The declaration in this action contains a concise state- 
ment of the injury complained of, whether to the person, or 
to personal or real property, and it should allege that such 
‘jury was committed vi ef armis and contra pacem. 

Tnall trespasses there ought to be a voluntary act, and 
also a damage; and in detinue and trover, where the thing 
itself is in demand, it should be particularly named; if tres- 
Pass be laid in a declaration for the taking of goods, without 
Expressing the quantity and quality of them, or the value, 

c, it is bad upon a general demurrer; though, as to the 
Omission of the value, it hath been held to be good after ver- 
dict, Latch. 13; Styl. 170, 230; Lutw. 1984; Sid, 39 

In trespasses of a permanent nature, where the injury is 
Continually renewed, (as by spoiling or consuming the herb- 
e with the defendant's cattle,) the declaration may allege 
he injury to have been committed by continuation from one 
given day to another; (which is called laying the action with 
& continuando ;) and the plaintiff shall not be compelled to 

ting separate actions for every day’s separate offence. 
2 Roll, Abr. 545; Ld. Raym, 240, But where the trespass 
48 by one or several acts, each of which terminates in itself, 
4nd being once done cannot be done again, it cannot be laid 
With a continuando; yet if there be repeated acts of trespass 
Committed, (as cutting down a certain number of trees,) they 
May be laid to be done, not continually, but at divers days 
And times within a given period, Salk. 688, 689; Ld. Raym. 
883; 7 Mod. 152 ; 
Things must lie in continuance, and not terminate in 
lemselves, or a continuando will not be good. And where 
A trespass is alleged with a continuance, that cannot be con- 
tinued, the evidence ought only to be to the first act. 2 Salk. 
638, 63: 

The best way to declare for such trespasses which lie in 
continuance, is for the plaintiff to set forth in his declaration 
lat the defendant, between such a day and such a day, cut 
Several trees, &c. and not to lay a continuando transgressionis 
‘om such a day to such a day; and upon such declaration, 
the plaintiff’ may give in evidence a cutting on any day within 
those days, 3 Salk. 360. 

Now by the rules of H. 7. 4 Wm, 4. several counts in 
espass for acts committed at the same time and place are 
Not to be allowed. 

If the defendant makes the place where the trespass was 
done material by his plea, he must show it with great cer- 
tainty; but if it be a trespass quare clausum fregit in B. and 
the defendant pleads that the place where is his freehold, 
Which is the common bar in this case, so justifies as in his 
freehold, &c. if issue be taken thereon, the defendant may 



























N actions quare clausum fregit, the plea of not guilty, shall 
erate as a denial that the defendant committed the tres- 
alleged in the place mentioned, but not as a denial of 
the plaintiff's possession or right of possession of that place, 
Briss; if tntended to be denied; rauat be traversed specially. 

Th actions of trespass, de bonis asportatis, the plea of not 
Builty shall operate as a denial of the defendant having com- 
ited the trespass alleged, by taking or damaging the goods 
tioned, but not of the plaintiff’s property therein, 

here in action of trespass quare clausum fregit, the de- 
‘dant pleads a right of way with carriages and cattle and 
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on foot in the same plea, and issue is taken thereon, the plea 
shall be taken distributively; and if a right of way with 
cattle or on foot only shall be found by the jury, a verdict 
shall pass for the defendant in respect of such of the tres- 
passes proved as shall be justified by the right of way so 
found, and for the plaintiff in respect of such of the tres- 
passes as shall not be so justified. 

And where in an action of trespass quare clausum fregit the 
defendant pleads a right of common of pasture for divers 
kinds of cattle, ex gr. horses, sheep, oxen, and cows, and issue 
is taken thereon, if a right of common for some particular 
kind of commonable cattle only be found by the jury, a ver- 
dict shall pass for the defendant in respect of aah of the 
trespasses proved as shall be justified by the right of common 
so found, and for the plaintiff in respect of the trespasses 
which shall not be so justified. And in all actions in which 
such right of way or common as aforesaid, or similar right, 
is so pleaded that the allegations as to the extent of the right 
are capable of being construed distributively, they shall be 
taken distributively. 

A plaintiff may make a new assignment of the place 
where, &e, and then the defendant may vary from his first 
justification, As, for instance, an action of trespass as- 
signed to be done generally in D., the defendant justified the 
taking damage-feasant ; and the plaintiff in his replication 
made a new assignment, upon which the defendant justified 
for a heriot; and it was adjudged good. Moor, 540. The 
defendant in his plea may put the plaintiff to the new as- 
signment; and every new assignment is a new declaration, 
to which the defendant is to give a new answer, and he may 
not traverse it, but must either plead or demur; yet where 
trespasses are alleged to be done in several places, and the 
defendant pleads to some, and agrees to the places wherein 
the plaintiff alleged the trespasses to be done, there the 
plaintiff may answer that part of the plea by a traverse, and 
show a new assignment as to the rest. Cro, Elix, 492, 812. 
See Pleading, New Assignment. 

One action of trespass may be brought for a trespass 
committed in lands which lie in several towns or vills, if 
they are in one and the same county; for else they cannot 
receive one trial, as they are local causes of action triable in 
the county where done. 2 Lill. Abr. 595. 

As trespass guare clausum fregit is a local action, trespass 
for breaking and entering a house in Canada in America will 
not lie in this country. 4 7. R. 503. 

In some cases trespass is justifiable; or, rather, entry on 
another's land or house shall not in those cases be accounted 
trespass: as, if a man comes thither to demand or pay money 
there payable; or to execute, in a legal manner, the process 
of the law. Also a man may justify entering into an inn or 
public house, without the leave of the owner first specially 
asked; because, when a man professes the keeping of such 
inn or public house, he thereby gives a general license to 
any person to enter his doors. See tit. Jnns. So a landlord 
may i brie entering to distrain for rent; a commoner to 
attend his cattle, commoning on another's land; and a re- 
versioner, to see if any waste be committed on the estate ; 
for the apparent necessity of the thing. 8 Rep. 146. Also 
it hath been said, that, by the common Jaw and custom of 
England, the poor are allowed to enter and glean upon 
another's ground after the harvest, without being guilty of 
trespass; but modern determinations have denied this right. 
See Gleaning. 

The common law warrants the hunting of ravenous beasts 
of prey, as badgers and foxes, in another man’s land; be- 
cause the destroying such creatures is said to be profitable to 
the public. Cro. Jac. 821. But in the ease of hunting the 
fox or the badger, a man cannot justify breaking the soil, and 
digging him out of his earth; for though the law warrants the 
hunting of such noxious animals for the public good, yet it 
is held that such things must be done in an ordinary and 
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usual manner; therefore, as there is an ordinary course to 
kill them, viz. by hunting, the court held that the digging for 
them was unlawful. Cro. Jac. 321. See further, Game. 

If aman hurt my beasts in ground belonging to me, or 
some other person, he is liable to action of trespass. Though 
the owner of the land wherein cattle are doing this trespass, 
may geniy by himself, or his dogs, chase them out, and jus- 
tify the same, Bro. Tresp. 421; 8 Rep. 67. 

‘A man may also justify in an action of trespass, on account 
of the freehold and right of entry being in himself; and this 
defence brings the title of the estate in question. This is, 
therefore, one of the ways devised, since the disuse of real 
actions, to try the property of estates; though it is not so 
usual as that by ejectment, because that being now a mixed 
action not only gives damages for the ejection, but also pos- 
session of the land: whereas in trespass, which is merely 
personal suit, the right can be only ascertained, but no pos- 
session delivered; nothing being recovered but damages for 
the wrong committed. 3 Comm. c. 12. See Ejectment. 

‘One justification in trespass also arises from the leave or 
licence of the party complaining; and as to this, the following 
has been stated as the difference : 

There is difference between a positive abuse of an autho- 
rity or licence in fact, and of an authority or licence in law: 
the reason of this difference is in one book said to be, that 
the abuse in the latter case is deemed a trespass with force 
ab initio; because the law intends from the subsequent tor- 
tious act, that there was from the beginning a design to be 
guilty thereof. 8 Rep. 146. The Six Carpenters’ case. 

But this reason, which equally applies to both cases, is by 
no means conclusive; for it may be as well intended in the 
former case, from the subsequent tortious act, that there was 
from the beginning a design of being guilty thereof. Per- 
haps the difference between the two cases may be better 
accounted for in the following manner: in the one, where the 
Jaw has given an authority or licence, it seems reasonable 
that the same law should, in order to secure the persons, who 
are without their direct assent made the objects thereof, from 
all positive abuses of such authority or licence, whenever 
either of these is positively abused, make the same void from 
the beginning ; and leave the abuser thereof in the same situ- 
ation as if he had acted without any authority or licence. 
And this agrees perfectly with the maxim, Actus legis nemini 
facit injuriam. But in the other case, where a man, who was 
‘under no necessity of giving an authority or licence to any 
person, has thou; he proper to give one of these to a certain 
person, who is afterwards guilty of a positive abuse thereof, 
there is no reason that the law should interpose, and make 
all that has been done under the authority or licence by him 
so voluntarily given, void from the beginning ; because it was 
his own folly to place a confidence in a man who was not fit 
PAE ASA hat dies Trespass. 

Where-a defendant justifies a trespass for preventing a tor- 
tious act of the plaintiff, if the plaintiff relies on a licence 
which rendered his act lawful, he ought to reply the licence. 
7 Taunt. 156. 

In action of trespass against two persons for carrying away 

‘ods, &e. one lets judgment go by default, and the other 
justifies under a licence from the plaintiff, and has a verdict; 
this goes to the whole, and judgment shall be arrested as to 
the other defendant. 2 Ld. Raym. 1372, 1374. 

In the execution of a criminal process against any man in 
the case of a misdemeanor, it is necessary to demand admit- 
tance before the breaking of the outer door can be legally 
justified. It seems otherwise in the case of felony. 2B. § 4. 
592. See 5 Co. Rep. 91; and tit. Arrest. 

A private person may justify breaking and entering the 
house of another and imprisoning his person in order to 

event him from committing ravine abbas miSa A aoa 

dl. 260. 

To trespass for assault and battery the defendant may 
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lead that the plaintiff, with force and arms, and with a str 
fant, endeavoured forcibly to break and enter the plaint 
close, wheteupon the defendant “ did then and there res 
and oppose such entrance, and did then and there defend 
possession, as it was lawful for him to do;” and if any d 
mage happened to the plaintiff, it was in the defence of # 
possession of the said close, 8 T. R. 78. d 

In trespass quare clausum fregit, where the defendant in 

dea latins a interesti the atd replication de injuri 
Teiran general demurrer. 1C., M. § R. 258; and 
3 Lev. 65; 3B. § Ad. 2. 1 

A subsequent assent makes the party a co-trespasser 0m 
where the trespass was committed for his benefit, 4B. § 4 
614; 1 N. § M. 409. a 

If the defendant, in trespass quare clausum fregit, dis 
any title to the land, and the trespass is involuntary, oF 
negligence, he may be admitted to plead a disclaimer 4 
tender of amends before the action brought, &e, And if 
be found for the defendant, the plaintiff shall be barred 
21 Jac. 1. ¢.16. See Tender. 

In general the court will not stay proceedings in tresp 
upon errs of a sum of money and costs, not even in 
action of trespass for mesne Probie because the damı 
these cases cannot be ascertained without the intervention. 

a jury, 2 Stra, 906; 7 B. § C. 879; but under pecut 
circumstances, proceedings have been stayed in this 
See7 T. R. 53. 

In order to prevent trifling and vexatious actions of 
pass as well as other personal actions, it is (inter 
enacted by the 43 Eliz.c.6; 22 25 Car, 2. c. 9. § 1 
that where the jury, who try an action of trespass, give 1° 
damages than 40s. the plaintiff shall be allowed no mor 
costs than damages, unless the judge shall certify under bit 
hand that the freehold or title of the land came chiefly” 

uestion. But this rule now admits of an exception mai 
the 8 § 9 Wm. 3. c. 11. which enacts, that in all actions 
trespass, wherein it shall appear that the trespass was 

fal and malicious, and it be so certified by the judge, 
plaintiff shall recover full costs. Every trespass is 
where the defendant has notice, and is especially forewar 
not to come on the land; as every trespass is maliciol 
though the damage may not amount to forty shillings, whe 
the intent of the defendant plainly appears to be to harass an 
distress the plaintiff; as in cases of sportsmen warned to 
off or not to come again on another's land, Zsp. N. P. 

There was formerly another exception under the 
W. & M. c. 23, which gave full costs against any im 
tradesman, apprentice, or other dissolute person, conv! 
of a trespass in hawking, hunting, fishing, or fowling, on 
other's land; but that statute has been repealed by the 
Wm. 4. c.82. For the provisions of this act with res 7 
trespasses committed in pursuit of game, see Game, Mt 

See further on this subject, Chitty on Pleading ; and 
Issue, New Assignment, Pleading. 

TRESPASSER. One who commits a trespass: 
Trespass. ia 

TRESTORNARE. To turn or divert another W8? 
tornare viam, to turn the road. Cowell. A a 

TREYTS, Fr.) Taken out or withdrawn, applied t° © 
juror removed or discharged. F. N. B. 159. 


TRIAL, t 
‘Tiario.] The examination of a cause civil or erimi nien 
before a judge who has jurisdiction over it, according t0 °" 
laws of the land. 1 Inst. 124; Finch. L, 36. 
I. Of the Course of Trial in Civil Cases. 
1 ——— in Criminal Cases. 


IIL. Of New Trials. 


issues 
to thë 


I. Trax is the examination of the matter of fact in 
of which there are many different species, according 




































difference of the subject to be tried: as for example, trial by 
Tecord, by inspection or examination, by certificate, by wit- 
hesses, and by jury. 

The first four of these species of trial are only had in cer- 
tain special and eccentrical cases, where the trial by the 
country, per pais, or by jury, would not be so proper or 
prc. See Certificate, Inspection, Record, as to those 

jals, 

There were formerly two other kinds of trial, by wager of 
ttle and by wager of law; but the former was abolished by 
the 57 Geo, 3. c. 46, and the latter by the 3 & 4 Wm. 4. c. 42. 
See further, Battle, Wager of Law. 

_ Trial by witnesses, per testes, without the intervention of 
à jury, is the only method of trial known to the civil law, 
and is adopted by depositions in Chancery ; the judge is thus 
left to form, in his own breast, his sentence, upon the credit 
of the witnesses examined. But it is very rarely used at 
Common law, which prefers the trial by jury before it, in 

most every instance, save only that when a widow brings a 

Writ of dower, and the tenant pleads that the husband is not 

; this being looked upon as a dilatory plea, is in favour 
of the widow, and for greater expedition allowed to be tried 
y witnesses examined before the judges: and so, saith 
‘inch, shall no other case in our law. But Coke mentions 
Some others, as to try whether the tenant in a real action 
Was duly summoned, or the validity of a challenge to a juror, 
80 that Finch's observation must be confined to the trial of 
direct, and not collateral, issues. And in every ease Coke lays 
ìt down that the affirmative must be proved by two witnesses 
At the least, 1 Inst. 6; 3Comm. c, 22. 
With respect to the summoning and appearance of the jury 
on the trial of civil cases by jury, see Jury, I. 

Trials by the country are at bar, nisi prius, or before the 
Sheriff, under the 3 & 4 Wm. 4. c. 42. See post. 

. Triats av Bar are those which take place before all the 

Dis at the batiof the court in which the action 3a brought. 
efore the stat. Westm. 2, 13 Edw. 1, c. 30. civil causes were 
tried either at the bar of the court, or when of no great mo- 
Ment, before the justices in eyre, a practice having very early 
Obtained, of continuing the cause from term to term in the 
Court above, provided the justices in eyre did not previously 
lome into the county where the cause of action arose; and 
Wit happened that they arrived there within that interval, then 

le cause was removed from the jurisdiction of the justices 
Westminster to that of the justices in eyre. See Jury, Ú 
fterwards, when the justices in eyre were superseded by 
e modern justices of assize, it was enacted by the above 
Statute, “ that inquisitions to be taken of trespasses pleaded 
before the justices of either bench, shall be determined be- 
re the justices of assize, unless the trespass be so heinous 
that it requires great examination; and that inquisitions of 
Sther pleas pleaded in either bench, wherein the examination 
is easy, shall be also determined before them : but inquisitions 
of many and weighty matters, which require great examina- 
tion, shall be taken before the justices of the benches, &e, ; 
d when such inquests are taken, they shall be returned into 
le benches, and there judgment shall be given, and they 
thall be inrolled.” Since the making of this statute, causes 
{general are tried at nisi prius, trials at bar being only al- 
lowed in ejectment, and other causes which require great ex- 
Ration. This statute, extending only to the Courts of 
Aing’s Bench and Common Pleas, whenever an issue is joined 
in the Exchequer, to be tried in the country, there is a p 
ular commission, authorising the judges of assize to try it, 

ul, N, P, 304. 
hen the crown is immediately concerned, the attorney- 
Beneral has a right to demand a trial at bar. See 8 B. § C. 

+ In all other cases it is entirely in the discretion of the 
urt, governed by the circumstances of the case; even if the 
ties consent, such a mode of trial cannot be had without 
Ve of the court, The grounds on which this trial ought 
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to be granted, are the great value of the subject-matter in 
question, the probable length of the inquiry, and the likeli- 
hood that difficulties may arise in the course of it. In eject- 
ment, it is said, the rule has been not to allow a trial at bar 
except where the yearly value of the land is 100/.; and value 
alone, or the probable length of the inquiry, is not a sufficient 
ground for it, but difficulty must concur; and in order to 
obtain it upon that ground, it is not sufficient to say gene- 
rally, in an affidavit, that the cause is expected to be difficult, 
but the particular difficulty which is expected to arise ought 
to be pointed out, that the court may judge whether it be 
sufficient. Tidd's Prac. and the authorities there cited. 

Tf one of the justices of either bench, or a master in chan- 
cery, be concerned, it is a good cause for a trial at bar, be 
the value what it may; and it is said, that such trial was 
never denied to any officer of the court, nor hardly to any 
gentleman at the bar. ‘The plaintiff’ may have a trial of this 
nature by the favour of the court, though he sue in formå 
pauperis. But where the plaintiff is poor, the court will not 
grant it to the defendant, unless he will agree to take nisi 
prius costs if he succeed; and if he fail, to pay bar costs. 
n London, it is said, a cause cannot be tried at bar, by reason 
of their charter, which exempts them from serving upon juries 
out of the city. But the great cause of Lockyer against The 
East India Company was tried at bar (Mich, 2 Geo. 3.) by a 
special jury of merchants of London, 2 Salk. 644; 1 T. R, 
366. In that case, however, the jury consented to be sworn, 
and waived their privilege. 2 Wils. 136, And where the 
cause of action arises in a county palatine, it has been doubted 
whether the Court of King’s Bench can compel the inhabitants 
of the palatinate to attend as jurors, Tidd's Prac. 

A trial at bar is never granted before issue joined, except 
in ejectment; in which, as issue is very seldom joined till the 
term is over, it would afterwards be too late to make the 
application. This sort of trial should regularly be moved for 
in the term preceding that in which it is intended to be had, 
as in Hilary for Easter, and in Trinity for Michaelmas Term, 
except where lands lie in Middlesex ; and it is never allowed 
in an issuable term, unless the crown be concerned in interest, 
or under very particular and pressing circumstances. In 
Easter Term they did not formerly allow more than ten trials 
at bar, and they must have been’ brought on a fortnight at 
least before the end of it, to allow sufficient time for the 
other business of the court, Tidd's Prac, 

Now, by the 11 Geo. 4, and 1 Wm. 4. c. 70. § 7. the judges 
of the court may appoint such day or days for trials at bar 
as they shall think fit; and the time so appointed, if in va- 
cation, shall, for the purpose of such trials, be deemed a part 
of the preceding term. 

Anciently there was no other notice given of such trial 
than the rule in the office; but now there must be fifteen 
days’ notice. The plaintiff; however, as in other cases, may 
countermand his notice, and prevent the cause from being 
tried at the day appointed ; after which it cannot be brought 
to trial again, unless some new day be appointed by the court. 
And it is said that a second rule cannot be made for a trial at 
bar, between the same parties, in the same term. Previous 
to giving notice, the day appointed for the trial must be en- 
tered with the clerk of the papers; and it could not formerly 
have been on a Saturday or last paper day in term, except in 
the king’s case. Zidd's Prac. 

And by a rule of H. T. 2 Wm. 4. c. 60. “ notice of trial 
at bar shall be given to the proper officer of the court, before 
giving notice of trial to the party.” 

A trial at bar is had upon the venire facias or distringas, 
&e, as at common law, without any clause of nisi prius; 
and it is mostly by a special jury of the county where the 
action is laid, But it may be had, by consent, by a jury of a 
different county; and in Berwick-upon-Tweed, &c. or where 
an impartial trial cannot be had, the jury must come from 
the next adjoining county where the king's writ of venire runs, 
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Six days’ notice at least ought to be given to the jurors before 
the trial; and if a sufficient number do not attend to make a 
jury, the trial must be adjourned, and a decem or octo tales 
‘awarded, as at common law ; for the parties in this case can- 
not pray a tales upon the statutes. See Jury. And no writ 
of alias or pluries distringas, with a tales, for the trial of 
issues at the bar, shall be sued out, before the precedent 
writ of distringas, with a panel of the names of the jury an- 
nexed, shall be delivered to the secondary of the court, to 
the intent that the issues, forfeited by the jury for not ap- 
pearing upon the precedent writ, may be duly estreated. 

‘The chief justice (or in his absence the senior judge) sums 
up the evidence; see 12 St. Tri. 426; and if any question 
of law arise, either collaterally or as forming a part of the 
case, each of the judges delivers his opinion upon it seriatim. 
Id,’ A bill of exceptions lies upon the reception of improper 
evidence on a trial at bar. 8 B. § C. 737. And each of the 
presiding judges may make such observations to the jury, 
upon the whole case, by way of direction, as he considers to 
be requisite. Jd. In all other respects the trial at bar is the 
same as a trial at nisi prius ; and after a trial at bar, if the 
parties be dissatisfied with the verdict, they may move for a 
new trial as in other cases. 1 Burr, 395, 

Tatars ar Nist Prius are always had in the county where 
the venue is laid, and where the fact was or is supposed to 
have been committed, except where the venue is laid in Ber- 
wick-upon-Tweed, &c, or in a county where an impartial 
trial cannot be had; in which cases the cause shall be tried in 
the next English or adjoining county where the king’s writ of 
venire runs. Tidd’s Prac. By 38 Geo. 3. c. 52. where the 
venue is laid in the county of any city or town corporate, the 
trial may be had by a jury of the county next adjoining, &c. 
See Venue. 

In Wales, trials at nisi prius were formerly had in the next 
English county, but by the 11 Geo. 4. and 1 Wm. 4. c. 70. 
§ 19. assizes shall be held for the trial and despatch of all 
matters criminal and civil within the county of Chester, and 
the several counties and county towns in Wales, under com- 
missions of assize, oyer and terminer, gaol delivery ; and other 
writs and commissions to be issued in like manner as for 
counties in England, 

$ 20. ea the manner in which such assizes shall be 
holden in North and South Wales. See Wales. 

When the day of trial is fixed, the plaintiff or his attorn 
must bring down the record to the assizes, and enter it witl 
the proper officer (the clerk of the papers), in order to its 
being called on in course. If it be not so entered, it cannot 
be tried; therefore it is in the plaintiff's breast to delay any 
trial by not carrying down the record, unless the defendant, 
being fearful of such neglect in the plaintiff, and willing to 
discharge himself from the action, will himself undertake to 
bring on the trial, giving proper notice to the plaintiff; which 
proceeding is called the trial by proviso, by reason of the 
clause then inserted in the sheriff's venire, viz. “ Proviso, pro- 
vided that if two writs come to your hands (that is, one from 
the plaintiff and another from the defendant), you shall execute 
only one of them.” But this practice hath begun to be dis- 
used since the 14 Geo. 2. c. 17. which enacts that if after 
issue joined, the cause is not carried down to be tried ac- 
cording to the course of the court, the plaintiff shall be es- 
teemed to be nonsuited, and judgment shall be given for the 
defendant as in case of a nonsuit. See Nonsuit. 

Now, by the rules of H. T. no entry of the issue is neces- 
sary to entitle a defendant to take the cause down to trial by 

roviso; and by another rule of the same term, “no rule 
for trial by proviso shall be necessary ;” and it is also ordered 
that “no trial by proviso shall be allowed in the same term 
in which the default of the plaintiff has been made.” 

A defendant in a case where the king is party cannot carry 

- down the nisi prius record to trial by proviso. 7 T. R. 6613 
and see 2 East, 202, 206, note. 
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In case the plaintiff intends to try the cause, he is 
to give the defendant (if he lives within forty miles of Londor 
eight days’ notice of trial; and if he lives at a greater di 
tance, then fourteen days’ notice, in order to prevent surprise 
and if the plaintiff then changes his mind, and does 
counterions the nO bceOrS lays before the trial, he sball 
liable to pay costs to the defendant for not poo 
trial, by the same last-mentioned statute. The defen 
however, or plaintiff, may, upon good cause shown to the 
court above, as upon absence or sickness of a material 
ness, obtain leave upon motion to defer the trial of the cal 
till the next assizes. 3 Comm. c. 23. 

The time when the countermand is to be given, is now 
gulated by the rules of H. T. 2 Wm.4. By r. 61. “in country 
causes, or where the defendant resides more than forty mes 
from town, a countermand of notice of trial shall be given 
six days before the time mentioned in the notice of tity 
unless that notice of trial has been given.” And by r: 0% 
“ in town causes, or where the defendant lives within forty 
miles of town, two days’ notice of countermand shall be deemet 
sufficient.” ‘And by r. 57, such countermand notice may M 

town or country, unless otherwise orderi 5 


ai 


ren; but where the trial of a cause is put off to the en- 


suing sittings or assizes by rule of court, and even when # 
plaintiff gives a peremptory undertaking to try, anew notie 


of trial must be given. 8 T. R. 245; 1H. Bla. 222. 

Where: tere kave ‘been no proceedings within four te 
a full term's notice must be given previous to the assizes ai 
sittings, unless the cause has been delayed by the defendant 
himself byan injunction or other means, Sellon's Praci 
2 Bla. Rep. 784; 3 T. R. 530; and see 3 East, 1. If thi 
defendant proceed to by proviso, he need not give $ 
term's notice. 2B. § A. 594. In cases where a terme 
notice of trial is required, by a rule of H. T. 2 Wm. 4. it bie 

iven at any time before the first day of term. Sometiti 

the courts impose it as a condition upon the defendant, 
he shall accept short notice of trial, which in country cal! 
shall be given at least four days before the commission-daf 
one day being exclusive, and the other inclusive. 3 7. R. 
And see the rule of H. T. 2Wm. 4. r. 68. But in tol 
causes two days’ notice seems sufficient in such & 
Tidd's Prac. 

‘There was formerly a difference in the practice of the courts 
as to the place of giving notice of trial, which by a rul 
H. T. 2 Wm. 4. r. 57. shall now be given in town. ag 

The old rule for entering causes in London and Middies 
was, that unless they were entered with the chièf justice the 
days before the sittings upon which they were to be tried: 1gs 
marshal might enter a ne recipiatur at the request of the 
fendant or his attorney. 


nd this rule still holds with 1% 
gard to trials at the sittings in term. But if a cause wit be 
be tried at the sittings after term, no ne recipiatur COU iof 
entered until after proclamation made, by order of the Cha 
justice, for bringing in the record; and then, if the eet i 
was not brought in, the defendant's attorney might em 
ne recipiatur. Tidd's Prac. for 

At present the practice with regard to entering causes ig 
trial at the sittings after term or assizes si thus? 
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Middlesex, no record or writ of nisi prius will be received at 
any sitting after term, unless the same shall be delivered to 
and entered with the marshal within two days after the last 
day of every term; and in London no record of nisi prius 
Will be received at any sittings after term, unless the same 
shall be delivered to and entered with the marshal the day 
before the day to which the sittings in London shall be ad- 
Journed, by nine in the evening. At the assizes the writ and 
Yeeord are entered together; and no writ and record of nisi 
Prius shall be received in any county in England, unless they 
all be delivered to and entered with the marshal before the 
irst sitting of the court after the commission-day, except in 
ie counties of York and Norfolk; and there the writs and 
‘Tecords shall be delivered to and entered with the marshal 
efore the first sitting of the court, on the second day after 
e commission-day, otherwise they shall not be received. 
nd both in London and Middlesex, as well as at the assizes, 
Every cause shall be tried in the order in which it is entered, 
eginning with remanets (those which have stood over from 
mer sittings), unless it shall be made out to the satisfaction 
of the judge in open court, that there is reasonable cause to 
le contrary, who thereupon may make such order for the 
trial of the cause so to be put off, as to him shall seem just, 
R, H, 14 Geo, 2. Special jury causes are appointed for par- 
ticular days; and in London and Middlesex. no cause can be 
tied by a special jury, unless the rule for such jury be drawn 
Up, and the cause marked as a special jury in’ the marshal’s 
book, before the adjournment day after each term. Reg. 
en. Tr, 30 Geo, 3. 
Tn town causes the special jury cases are always deferred 
Matil the sittings after term, after the common jury causes 
ave been disposed of, unless the causes be undefended, in 
Which case one or more days are sometimes appointed by the 
lief justice, in term, for the trial of them, 1 Stark, 31. 
For the length of the sittings after term under the statute 
Ofthe 11 Geo, 4. and 1 Wm. 4. c. 70. see Term. 

. At the sittings at Nisi Prius, for Middlesex and London, 
M order to enable the plaintiff to obtain judgment of the 
"m, it is the practice to appoint a` particular da: 
(usually the last sittings in the term) for the trial of all 
Actions on bills of exchange and promissory notes, unless an 

davit of defence on the merits, or of other reasonable 
Stound for delay, be produced before the trial; and on the 
pointed day, such actions, unless satisfactory cause be 
own, will be tried; or if counsel appear to defend, then a 
farther day, usually at the first day of the sittings after term, 
Will be given, on the terms that the plaintiff’ shall, if he ob- 
ün a verdict, have judgment of the term, if the judge shall 
ink fit; and such causes are tried accordingly, unless, on 
fC latter day, it be made appear that the Hal ought to be 
‘rther delayed; and the same practice has also been extended 
Mee the 1 Wm. 4. c 7. to records in actions on bills, 
Motes, and bonds, not entered for trial until the sittings after 
Mie term, and in which it is probable that the judge will 
“rtify, so as to entitle the plaintiff to execution ‘during the 
tings, although in the vacation, 
At the sittings of Nisi Prius for Middlesex and London, 
there are written lists of the causes, usu 























































in that list, and was at length tried out of its order, as 
undefended cause, in the absence of the defendant's at- 
CY, the court refused to grant a new trial, except on an 
avit of the merits, and upon payment of costs. 2 Chit- 
+R. 269; 3 Taunt. 384; 1 Archb. by Chitty, 821. 
He cause being entered, stands ready for trial at the bar 
the court, or before the judge at Nisi Prius; and previous 
its coming on, a brief should be prepared for each party, 
Ei delivered. to counsel, containing a short. abstract of 
© pleadings, a clear statement of the case, and a proper 
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arrangement of the proofs, with the names of the witnesses. 
The grand rule to be observed, in drawing briefs, consists in 
conciseness with perspicuity. Tidd’s Pract. K. B. 

Ifthe cause be coming on, and you are not prepared to 
proceed in the trial, you may withdraw the record, This, 
however, can be done only by the party who entered the 
cause with the marshal; by the plaintiff in ordinary cases, 
or by the defendant if he have carried down the record by 
proviso, and entered it for trial, The record cannot be with- 
drawn by counsel who is merely retained in the cause, but 
to whom a brief has not been delivered, 2 Camp. 487; 3 
Taunt, 225; 5 C. & P. 315. 

If the record be not withdrawn, the attornies for the 
plaintiff and defendant should take care to be in court, to 
have their counsel in court, and their evidence and witnesses 
in readiness when the cause is called on; otherwise, if the 
plaintiff's attorney and witnesses be not in attendance, the 
plaintiff will be nonsuited, or the court will order the cause 
to be struck out of the list, and the plaintiff will have to pay 
the costs of the day; or if the defendant’s attorney and 
witnesses be not in attendance, the defendant will lose the 
benefit of his defence, and the plaintiff will most probably 
obtain a verdict, ‘The counsel for the plaintiff has a right, 
upon his cause being called on, to request the swearing of 
the jury to be suspended until a necessary witness has heen 
called upon his subpoena, and it has been ascertained whether 
he be present; and upon finding he is absent, the counsel 
may then withdraw the record, and thus avoid a nonsuit, 
which, if the jury had been first sworn, he must have sub- 
mitted to. 1 M. & M. 115. 

When the cause is called on in court in its turn, according 
to the list or paper, made out from the order in which the 
several causes are entered for hearing by the attornies in 
each cause, the record is handed to the judge to peruse and 
observe the pleadings, and what issues the parties are to 
maintain and prove. If no plea puis darrein continuance (see 
Pleading, I. 3.) intervene, the jury being completed, sworn, 
and ready to hear the merits, in order to fix their attention 
the closer to the facts which they are impanelled and sworn 
to try, the pleadings are opened to them by counsel on that 
side which holds the affirmative of the question in issue. 
For the issue is said to lie, and proofis always first required, 
upon that side which affirms the matter in question, The 
opening counsel briefly informs them what has been trans- 
acted in the court above; the parties, the nature of the 
action, the declaration, the plea, replication, and other pro- 
ceedings; and, lastly, upon what point the issue is joined, 
which is there sent down to be determined, Instead of 
which formerly the whole record and process of the plead- 
ings were read to them in English by the court, and the 
matter in issue clearly explained to their capacities. The 
nature of the ease, and the evidence intended to be produced, 
are next laid before them by counsel also on the same side ; 
and, when their evidence is gone through, the advocate on 
the other side opens the adverse case, and supports it by 
evidence; and then the party which began is heard by way 
of reply. 3 Comm. c. 28. 

As to the nature of the evidence at the trial, see Evidence, 
Jury, II. 

Vhen the evidence is gone through on both sides, the 
judge, in the presence of the parties, the counsel, and all 
others, sums up the whole to the jury; omitting all super- 
fluous circumstances, observing wherein the main question 
and principal issue lies, stating what evidence has been given 
to support it, with such remarks as he thinks necessary for 
their direction, and giving them his opinions in matters of 
law arising upon that evidence: the jury then (unless the 
case be very clear) withdraw from the bar to consider of 
their verdict; and when they are unanimously agreed, re- 
turn; and, before they deliver their verdict, the plaintiff is 
bound to appear in court, by himself, attorney, or counsel, in 
order to answer the amercement to which by the old Jaw he 
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is liable, in case he fails in his ‘suit, as a:punishment for his 
false claim. To be amerced, or à mercie, is to be at the 
king's mercy with regard to the fine to be imposed; in mise- 
ricordid Domini Regis pro falso clamore suo. The amerce- 
ment is disused, but the form still continues; and if the 
plaintiff does not appear, no verdict can be given, but the 

laintiff is said to be nonsuit, non sequitur clamorem suum. 

‘herefore it is usual for a plaintiff, when he or his counsel 
perceives that he has not given evidence sufficient to main- 
tain his issue, to be voluntarily nonsuited, or withdraw hi 
self; whereupon the crier is ordered to call the plaintiff; 
and if neither he, nor any body for him, appears, he is non- 
suited, the jurors are discharged, the action is at an end, and 
the defendant shall recover his costs. The reason of this 
practice is, that a nonsuit is more eligible for the plaintiff, 
than a verdict against him; and he may elect to be nonsuited 
at any time before the jury have delivered their verdict, See 
Nonsuit ; and further, Jury, II. 

When a verdict will carry all the costs, and it is doubtful, 
from the evidence, for which party it will be given, and the 
action is trivial, though founded in strict law, it is a common 
practice for the judge to recommend, and the parties to con- 
sent, that a juror shall be withdrawn; and thus no verdict is 
given, and each party pays his own costs. 3 T. R. 657. 

‘The withdrawing a juror by consent of the parties is, it 
seems, no bar to a future action for the same cause. R. & 
M. 402; 3 B. § Ad. 349. So discharging a jury by consent 
does not terminate the suit; and, in this respect, is like the 
withdrawing a juror. 3 B. & Ad. 349. 

If the plaintiff appears, the clerk asks the jury who they 
find for? and if for the plaintiff, what damages? The jury 
naming the sum, and what costs, or pronouncing for the de- 
fendant, the associate enters the verdict on the back of the 

anel of the jurors’ names, and repeats it to the jury, which 
Fishes the trial. The verdict, nonsuit, or whatever else 
passes at the trial, is entered on the back of the record of 
nisi prius; which entry, from the Latin word it began with, 
is called the postea; the substance of which is, that postea, 
afterwards, the said plaintiff and defendant appeared by their 
attornies at the place of trial, and a jury being sworn, found 
such a verdict; or as the case may happen. This, being 
added to the roll, is returned to the court from which it was 
sent, and the history of the cause is thus continued, See 
Pleading, Practice, Record. 

When the cause is tried at the sittin, 
dlesex, the associate in the Court of delivers the re- 
cord to the party for whom the verdict is given; and he af- 
terwards indorses the postea, from the associate's minutes, 
on the panel: but when the cause is tried at the assizes, the 
associate keeps the record till the next term, and then de- 
livers it, with the postea indorsed thereon, to the party ob- 
taining the verdict. On a motion for a new trial, the postea 
was brought into court; and, after the new trial had been 
denied, the postea could not be found: the court, on debate, 
ordered a new one to be made out, from the record above, 
and the associate's notes. If the postea be wrong, it may be 
amended by the plea-roll, by the memory or notes of the 
judge, or by the notes of the associate or clerk of assize, 
Tidd's Pract. 

After these proceedings, the party entitled proceeds to 
enter up his judgment; for which a certain period is allowed, 
and of which notice must be given to the opposite party by a 
rule of court; and within the time allowed by that rule, motion 
must be made for a new trial, (see post, III.) or in arrest of 
judgment, &c. See further, Judgment, Motion, Practice, &e. 

As to the granting of speedy execution, under the 1 I’m. 
4. c. T. see Execution, II. 2. 

Many deserved eulogies are bestowed on this mode of 
trial by jury in the Commentaries; where also some defects 
in it are suggested; as, the want of a complete discovery by 
the oath of the parties; the want of power to examine wit- 
nesses abroad, (but now see Deposition,) or to compel the 


n London or Mid- 





production of books and papers belonging to the parti 
and the prejudices or inconveniences arising from the loci 

of trial and jurisdiction. All or most of these defects al 
however, generally remedied in practice: and, on the wh 
this mode of decision will be found (with all its unavoidable 
imperfections,) the best criterion for investigating the trut 
facts ever established in any country. See Jury; 
Comm. c. 23. 

Formerly, trials were only at bar or at nisi prius; but b 
the 3 & 4 Wm. 4. c. 42. § Ì7. “in any action dependii 
any of the said superior courts for any debt or demant 
which the sum sought to be recovered, and indorsed on the: 
of summons, shall not exceed 20/., it shall be lawful for 
court in which such suit shall be pending, or any judge of 
of the said courts (if such court or judge shall be satisfied 
the trial will not involve any difficult question of fact ot 
and such court or judge shall think fit so to do,) to orderan 
direct that the issue or issues joined shall be tried before # 
sheriff of the county where the action is brought, or ai 
judge of any court of record, for the recovery of debt 
such county; and for that purpose a writ shall issue direct 
to such sheriff, commanding him to try such issue or is 
by a jury to be summoned by him, and to return such 
with the finding of the jury thereon indorsed, at a day 
tain, in term or in vacation, to be named in such writ; 
thereupon such sheriff or judge shall summon a jury 
shall proceed to try such issue or issues.” 

The above statute, it will be seen, extends only to act 
for a debt or demand in which the sum sought to be 
covered and indorsed on the writ of summons does not K 
ceed 20}. It does not, therefore, extend to a case in wl 
the action, though not exceeding 207., is commence 
writ of capias or detainer, or to a case where the debt 
indorsed on the writ of summons, or to a claim for 
2 C. & M. 150; 2 Doml. P. C. 215, 

When the jury have found their verdict, it is provided 
§ 18. that it shall be “as valid, and of like force, as a verd 
of a jury at nisi prius; and the sheriff or his deputy, 
judge, presiding at the trial of such issue or issues, 
have the like powers with respect to amendment of sue 
as are thereinafter given to judges at nisi prius; an 
same section, “ at the return of such writ, costs shall be 
judgment signed, and execution issued forthwith, unless 
sheriff, deputy, or judge before whom such trial shall be h 
shall certify under his hand, upon such writ, that judgmet 
ought not to be signed until the defendant shall have had 
opportunity to apply to the court for a new trial; or a Juni 
of any of the said courts shall think fit to order that ju 
ment or execution shall be stayed until a day to be named! 
such order.” d 

To procure the above certificate of the sheriff, or order 


sheri 
indet- 
3. 
C. Sp he 
parties, the sheriff ought to produce his notes of the 1 
had before him. Where an under-sheriff refused to pro’ 
such notes, the court made him pay the costs consequent 


may be made to the court upon the production of the 
sheriff's notes, verified by affidavit. 2 Donl. P. 
And on being applied to for that purpose by one 


his refusal. 2Donl. P. C. 611. 


II. Tue several methods of trial and conviction of offen 

ers, established by the laws of England, were formerly Mig. 

numerous than. at present; and among them were rec “obs” 

the trial by ordeal, by corsned, and by battel: all now 

lete or repealed. ` See those titles. or the 
Generally with respect to the venue of indictments, 

places where offenders must be tried, see Indictment, ** 
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By 6 Hen. 8. c. 6. the justices of K, B. are empowered to 
remand and send down ‘felons brought or removed before 
that court, and their indictments, into the counties where the 
Offence was committed, there to be tried by justices of 
gaol delivery; who may pass sentence on them accordingly. 

ee 4 M. & S. 442. 

As to offences committed abroad, and made triable in 
England, see 28 Hen. 8. c. 15; title Piracy; and 46 Geo. 3. 
© 54, Offences committed in the plantations, East Indies, 
&e. by persons in public employments, may be tried before 
the Court of K, B. See 11 & 12 Wm. 3. c. 12; 13 Geo. 3. 
© 63; 24 Geo. 3. c. 25; 42 Geo. 3. c. 85; 55 Geo. 3. c. 
1555 and title East India Company, V. 

__ The trial of peers, in cases of treason and felony, or mi 
Prision of either, is by the peers of Great Britain in the court 
of parliament, or‘the court of the lord high steward, when a 
Peer is indicted. See Lord High Steward, Peers, 1V. 

The trial by jury, or the country, per patriam, is also that 
trial by the peers of every Englishman, which, as the grand 
bulwark of his liberties, is secured to him by the great 
charter. 

As to the mode of proceeding and giving the verdict, in 
the trial of criminal cases, see in general Jury, LV. 1, Evi- 
dence (Introd.), Treason, V. 

The following summary will give a general idea of the 
nature of trial in criminal case: 

The bill of indictment against an offender having been 
Prepared, the party, prosecutor, and others being bound 
Over to give evidence, the grand jury having found the bill, 
the prisoner is brought to the bar of the court, and the crier, 
or dlerk of the arraigns, says to him, “ A. B. hold up thy 

and: thou standest indicted by the name of A. B, for such 
a felony, &c. (reciting the crime laid in the indictment): 
how sayest thou, art thou guilty of this felony, &c. whereof 
thou standest indicted, or not guilty?” To which the pri- 
Soner answers, Not guilty.” Whereupon the clerk of the 
Peace says, “ Culprit (see Pleading, 11.) how wilt thou be 
tried?” “And the offender answers, “ By God and my coun- 
ry.” 

This was formerly a very significant question and answer, 
When there were trials by ET by ordeal, as well as by 
Jury; and when the offender answered the question, “ By 

od and his country,” it showed that he made choice to be 
tried by a jury: but now there is no other way of trial of 
timinals. ` Blount's Dict. ; 

When the prisoner has pleaded not guilty, (which is the 
Eion lenit iaito be tecotded| ‘andl then: the petit jury 
are called upon the panel, and a full jury appearing, the 
Prisoner is told they are to pass upon his life and death, and 
that he may challenge any of them as they come to the book 
to be sworn, and before they are sworn; for not being indif- 
ferent, but partial, ot other defect, &e. Then the jury are 
Sworn well and truly to try the prisoner, and to bring in a 
true verdict. This being done, the indictment is recited, and 
the jury are acquainted with the particular crimes of which 
the “prisoner stands indicted; and the clerk of the peace, 
Addressing the jury, states the crime laid in the indictment ; 
and adds, “ to which indictment he hath pleaded not guilty, 
ànd for his trial hath put himself upon God and his country, 
Which country you are: so that you (the jury) are to inquire 
Whether he be guilty of the felony, &e. whereof he stands 
indicted, or not?” Formerly the clerk of the peace also 
added, “ if you find him guilty, you are to make inquiry 
ihto what goods and chattels he had at the time that the said 

felony, &c. was committed, or at any time since: and if you 
find him not guilty, you shall inquire whether he did fly’ for 

j and ifhe fled for it, what goods, &c. he had at the time 
of his flight: but if you find him not guilty, and that he did 

t fly, you shall then say no more.” Now, however, by the 
7&8 Geo. 4, e. 28. § 5. the jury are not to be charged either 
` treason or felony to inquire concerning the lands or goods 

Vou, 11, 























`| bar, the clerk of the peace says to them, “ Lool 
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of the person indicted, or whether he fled for such treason or 
felony. Then the clerk of the peace swears the witnesses to 
give true evidence; to speak the whole truth, and nothing 
but the truth; and when the evidence is given to the jury 
concerning the prisoner, the jury (if they go out of the court 
to consider of their verdict) are to be kept in a room, by a 
sworn bailiff, appointed, without meat, drink, fire, or candle, 
and without any persons speaking to them, till they bring in 
their verdict. See Jury, I, All things being given in 
charge, the jury go to their room, and consider of the matter ; 
when they are all agreed, and returned within or near the 
bar, the prisoner is brought forth, and the jury are called 
over; who all appearing, and the prisoner being set to the 
upon the 
prisoner, you gentlemen of the jury; how say you, is A. B. 
guilty of the felony, &c. of which he stands indicted, or not 
guilty?” If the jury say not guilty, it is recorded, and the 
prisoner taken away; if they say guilty, the clerk of the 
peace says, “ Gentlemen of the jury, hearken to your verdict 
as the court hath recorded it; you say A. B. is guilty of the 
felony, &c. whereof he stands indicted ;” to which they 
answer, “ Yes.” Then proclamation is made for all persons 
to keep silence, on which the prisoner is set to the bar, and 
sentence passed upon him, after which an order or warrant 
is made for his execution. Though this part of passing sen- 
tence only takes place immediately in cases of murder, the 
felons being all brought up together at the end of the sessions, 
to receive their several sentences, although this is discre- 
tionary with the judge. 

It is not customary or agreeable to the general course of 
proceedings, (unless by consent of parties, or where the de- 
fendant is actually in gaol,) to try persons indicted for mis- 
demeanors at the same court in which they have pleaded 
not guilty, or traversed the indictment, But they usually 
give aiy to the court to appear at the next assizes or 
sessions, and then and there to try the traverse, giving notice 
to the prosecutor of the same. 4 Comm. c. 27. p. 351, 

Every defendant, indicted for a misdemeanor, should give 
full eigħt days’ notice of trial to the prosecutor, before the 
assizes, if the trial is to be there; if at the sessions, it is 
usual to give two or three days’ notice: or the justices at 
sessions fix, as a general rule, what time they think a rea- 
sonable notice in such cases. Cro. Cire. Comp. 17. 48. 

And see further, as to the time when trials for misde- 
meanors are to take place, Misdemeanor, 

When the jury is sworn, if it be a cause of any consequence, 
the indictment is usually opened, and the evidence marshalled, 
examined, and enforced by the counsel for the crown or pro- 
secution. But it is a settled rule at common law, that no 
counsel shall be allowed a prisoner upon his trial, upon the 
general issue in any capital crime, unless some point of law 
shall arise proper to be debated. This has been considered 
as so great a hardship, and so very inconsistent with the 
general principles of the English laws, that the judges never 
seruple to allow a prisoner counsel, to instruct him what 
questions to ask, or even to ask questions for him, with re- 
spect to matters of fact: but the counsel are not allowed to 
address the jury, except in cases of treason, under 7 Wm. 3. 
p. See Treason, V. But in matters of law, or in the trial 
nes, or collateral facts, prisoners are entitled to the full 
assistance of counsel, See 4 Comm. c. 27; see n, p. 355, 
Fost, 232, 242, 

A bill for allowing the counsel for felons to address the 
jury was introduced into the House of Commons during the 
last session, and is now (1835) again under consideration ; 
but it is doubtful whether a measure, which is consistent with 
every principle of reason and justice, will at present be per- 
mitted to pass into a law, 

If the jury find the prisoner Not guilty, he is then for 
ever quit and discharged of the accusation. And upon such 
his acquittal or discharge, for want of prosecution, he shall 

4U 





























TRIAL, HI. 


be immediately set at large, without payment of any fee to 
the gaoler. 14 Geo. 3. c. 20. 

But if the offender is convicted, two collateral circum- 
stances immediately arise, 1. On a conviction, (or even 
upon an acquittal, where there was a reasonable ground to 
prosecute, and in fact a bond fide prosecution,) the reasonable 
expenses of prosecution, and also, a compensation for their 
trouble and Joss of time, are in all cases of felony, and in 
certain specified misdemeanors, by the 7 Geo. 4. c. 64. al- 
lowed to the prosecutor and his witnesses. See Expenses. 
2. On a conviction of larceny, in particular, the prosecutor 
shall have restitution of his goods; as to which see tit. Re- 
stitution. 

With respect to the carrying into execution of the sentence 
passed on offenders in capital cases, see tit. Execution of Cri- 
minals. Since the portion of this work containing that title 
has been printed, the 4 & 5 Wm. 4. c. 26. has been passed, 
whereby so much of the Anatomy Act (2 & 3 Wm. 4. c. 75. 
§ 16.) as authorized the bodies of persons convicted of 
murder to be hung in chains, has been repealed. Criminals 
executed for that offence are in future to be buried within the 
prison, both in this country and in Ireland. 


IIL Causes of suspending the judgment, by granting a 
new trial, (which has been substituted in modern times for a 
pill of exceptions, see 3 B. §- Ad. 872; and which is the only 
remedy the injured party has, except by writ of error coram 
nobis in some few cases,) are wholly extrinsic; that is, arising 
from matters foreign to or dehors the record. Of this sort 
are want of notice of trial; or any flagrant misbehaviour of 
the party prevailing towards the jury, which may have in- 
fluenced their verdict; or any gross misbehaviour of the jury 
among themselves; also, if it appears by the judge’s report, 
certified to the court, that the jury have brought in a verdiet 
without or contrary to evidence, so that he is reasonably 
dissatisfied therewith, or if they have given exorbitant da- 
mages; or if the judge himself has misdirected the jury, so 
that they found an unjustifiable verdict; for these, and other 
reasons of the like kind, it is the practice of the court to 
award a new, or second, trial. But if two juries agree in 
the same or a similar verdict, a third trial is irven awarded; 
for the law will not readily suppose, that the verdict of any 
one subsequent jury can controvert the oaths of the two pre- 
ceding ones, 3 Comm. c. 24. Though the court will grant 
any number of new trials in the same action, if the jury find 
verdicts contrary to the established law. 1 7. R. 167. 

The exertion of these superintendent powers of the king’s 
courts, in setting aside the verdict of a jury, and granting a 
new trial, on account of misbehaviour in the jurors, is of 
a date extremely ancient. There are instances in the Year- 
Books of the reigns of Edward TII., Henry IV., and Henry 
VII. of judgments being staid, (even after trial at bar,) 
and new’ venires awarded, because the jury had eat and 
drank without consent of the judge, and because the plain- 
tiff had privately given a paper to a juryman before he was 
sworn. And upon these the Chief Justice Glynn, in 1655, 

ounded the first precedent that is reported in our books, 
for granting a new trial upon account of excessive damages 
given by the jury; apprehending, with reason, that notorious 

wtiality in the jurors was a principal species of misbe- 

viour. Sty. 466. A few years before, a practice took rise 
in the Common Pleas, of granting new trials upon the mere 
certificate of the judge, (unfortified by any report of the evi- 
dence,) that the verdict had passed against his opinion, though 
Chief Justice Rolle (who allowed of new trials in case of 
misbehaviour, surprise, or fraud, or if the verdict was no- 
toriously contrary to evidence) refused to adopt that practice 
in the Court of King’s Bench, And at that time it was 
clearly held for law, that whatever matter was of force to 
avoid a verdict, ought to be returned upon the postea, and not 
merely surmised by the court; lest posterity should wonder 
why a new venire was awarded, without any sufficient reason 
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ing upon the record. But very early in the reign 
of Charles IL. new trials were pend ng affidavits ; 
the former strictness of the courts at law, in respect of new 
trials, having driven many parties into oE equity, t0 
be relieved from oppressive verdicts, they are now mo 
liberal in granting them; the maxim at present adopted being 
this, that (in all cases of moment) where justice is not done 
upon one trial, the injured party is entitled to another. $ 
Comm. c. 24. 
Formerly, the principal remedy for reversal of a verdict 
unduly given, was by writ of attaint (now abolished) ; which 
was at least as irg as the institution of grand assize 
Henry II. in lieu of the Norman trial by battel; and as t0 
which, see tit. Attaint. p y 
Next to doing right, the t object in the adminis 
of publie justice should ues blic satisfaction. W 
the verdict be liable to many objections and doubts, in the 
opinion of his counsel, or even in the opinion of bystander’ 
no party would go away satisfied unless he had a prospect 
of reviewing it. Such doubts would with him be decise 
he would arraign the determination as manifestly unjust; 3 
abhor a tribunal which he imagined had done him an injury 
without a possibility of redress. 3 Comm. c. 24. 
Granting a new trial, under proper regulations, cures all 
these, and many other, inconveniences ; and at the same time 
preserves entire, and renders perfect, that most ex 
method of decision, which is the glory of the English laws 
A new trial is a rehearing of the cause’ before another jury 
but with as little prejudice to either party, as if it had nevet 
been heard before. No advantage is taken of the former 
verdict on the one side, or the rule of court for awarding 
such second trial on the other; and the subsequent ve! 
though contrary to the first, imports no title of blame upon 
et oa jury; who, had they possessed the same li 
and advantages, would probably have altered their OwA 
opinion, The parties come better informed, the counsel 
ter prepared, the law is more fully understood, the judge, 
more master of the subject, and nothing is now tried buthé 
real merits of the case. 3 Comm. c. 24, 
A sufficient ground must however be laid before the courts 
to satisfy them that it is necessary to justice that the cau 
should be farther considered. If the matter be such as di 
not, or could not, appear to the judge who presided at” 
prius, it is disclosed to the court by affidavit; if it arises 
from what passed at the trial, it is taken from the judge! 
information, who usually makes a special and minute repo 
of the evidence. Counsel are heard on both sides, to impeaee 
or establish the verdict; and the court give their reasons $% 
large, "T a new examination ought or ought not to be 
owed. The true import of the evidence is duly weighe 
false colours are taken off, and all points of law which arose 
at the trial are, upon full deliberation, clearly explained 
settled. 3 Comm. c. 24, the 
Notice of a motion for a new trial must be given to 
judge two whole days before moving, as well in cases Pa 
a point has been reserved at the trial as in others. 7% 
257. i 
Nor do the courts lend too easy an ear to every applic 
tion for a review of the former verdict. They must 
tisfied that there are strong probable grounds to suppose that 
the merits have not been fairly and fully discussed, and fhg 
the decision is not agreeable to the justice and truth of a 
case. A new trial is not granted, where the value is not 
inconsiderable to merit a second examination. It is n 
granted upon nice and formal objections, which do not 8° 5g 
the real merits. It is not granted in cases of strict 1 ingal 
summum jus, where the rigorous exaction of extreme nfed 
justice is hardly reconcileable to conscience. Nor is it Bry 
where the scales of evidence hang nearly equal; that onglt 
leans against the former verdict ought always very St" 
to 3 Comm. c. 24. sidera” 
where a question was peculiarly fit for the com 
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tion of a jury (as the soundness or unsoundness of a horse,) 
the Court of C. P. refused to set aside a verdict on the 
a of the preponderance of contrary evidence. 7 Taunt. 
And where evidence has been given on both sides, the 
court will seldom grant a new trial unless the evidence against 
E verdict very strongly preponderate. 2 Str. 1142; 3 Wils. 
, 63. 
„Ín granting such farther trial, (which is matter of sound 
diseretion,) the court has also an opportunity, which it seldom 
ils to improve, of supplying the defects in this mode of 
trial, before shortly alluded to, by laying the party applying 
Under all such equitable terms, as his antagonist shall desire, 
and mutually offer to comply with; such as, the discovery 
some facts upon oath; the admission of others not in- 
tended to be litigated; the production of deeds, books, and 
Papers; the examination of witnesses, infirm or going be- 
Yond sea; and the like. And the delay and expense of this 
Proceeding are so small and trifling, that it seldom can be 
Moved for to gain time, or to gratify humour. The motion 
Must be made within the first four days of the succeeding 
m after the verdict, within which term it is usually heard 
and decided. And it is worthy observation, how infinitely 
Superior to all others the trial by jury approves itself, even 
the very mode of its revision, “In every other country of 
trope, and in those of our own tribunals which conform 
fpemeelves to the process of the civil law, (the Scotch courts, 
for example,) the parties are at liberty, whenever they please, 
to eal from day to day, and from court to court, upon 
questions merely of fact; which is a perpetual source of ob- 
Stinate chicane, delay, and expensive litigation, With us, 
no new trial is allowed, unless there be a manifest mistake, 
and the subject-matter be worthy of interposition, The 
Party who thinks himself aggrieved might formerly, if he 
Pleased, have had recourse to his writ of attaint after judg- 
Ment; and in the course of the trial he may still demur to 
the evidence, or tender a bill of exceptions. And if the 
first were totally laid aside, long previous to its abolition, 
and the other two are very seldom put in practice; it is be- 
Cause long experience has shown, that a motion for a second 
trial is the shortest, cheapest, and most effectual cure for all 
imperfections in the verdict; whether they arise from the 
mistakes of the parties themselves, of their counsel or at- 
tornies, or even of the judge or jury. 3 Comm. c. 24. 
If the verdict of the jury be agreeable to equity and 
justice, the court will not grant a new trial, though there 
May have been an error in the admission of evidence, or in 
the direction of the judge. 4 7’, R. 468; 1 Bos. 5 Pull. 338. 
Where the plaintif’s counsel acquiesced in the judge's 
Opinion at the trial, and the defendant took a verdict without 
Boing into his case, the court of C. P. refused afterwards to 
allow the plaintiff to move for a new trial on the ground of 
misdirection of the judge. 6 Taunt, 886. E 
A new trial may be granted on account of the misconduct 
of the jury, as if they have referred to chance to determine 
the party for whom the verdict was given: but the courts 
ave frequently refused to hear any affidavit of such conduct 
from the jury themselves. 1 7’, R. 11. É 
‘A new trial will not be granted merely because it has been 
discovered, after trial, that a witness examined was incom- 
Petent. 17. R. 717; 8 Last, 471. But where a testimony 
Of witnesses, on which a verdict was given, derived credit 
‘om particular circumstances, which were afterwards clearly 
falsified, a new trial was granted. 1 Bos. & Pull. 427. 
When, upon the facts proved, an inference of law arose 
On a statute not recollected at the trial, the Court of C, P, 
Branted a new trial, though the point was not taken at the 
trial, 7 Taunt. TE FR) 
Tf the issue tried in any cause is not joined, it is not a 
od trial; except it be an issue in Chancery in the petit 
jag side, which is to be sent from thence to be tried in B. R. 
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Hil. 22 Car. Tt is a mis-trial for a thing to be tried before 
a judge, who hath interest in the thing in question; and if 
a cause is tried by a jury out of a wrong county, or there 
be any error in the process against the jurors, or it is di- 
rected to a wrong officer, &e. it is a mis-trial; likewise, 
where matter of record is tried by a jury, it will be a mis- 
trial; but if the matter of record be mixed with matter of 
fact, trial by jury is good. Hob. 124, A mis-trial is helped 
by the statute of jeofails. See further, Amendment, Pleading, 
Variance. 

Where a common jury panel was returned together with 
a special jury panel and no special jury man appearing, the 
cause was tried by a common jury, the trial was set aside, 
4 M. & 5. 467. 

Excessive damages in all cases, except in actions for adul- 
tery, are a sufficient ground to grant a new trial. 5 T. R. 
257. In aggravated cases, however, the court will direct 
that the verdict shall stand as a security for the damages 
which may be given on the second trial. 7 T. R. 529, 

For excessive damages, the court will grant a new trial of 
course, or set aside the execution of a writ of inquiry, iw all 
cases where the damages may be ascertained by mere calcu- 
lation, 1 Taunt. 491; and in other cases of actions ew con= 
tractu, if it appear clearly that the damages are excessive. 
But in actions ew delicto, such as actions for trespass, 3 Burr. 
1845; 1 T. R. 277; 5 Taunt. 442; 1 Marsh. 139, S. C.5 
for diverting a watercourse, 7 T. R. 529; 1 Chit. Rep. 729; 
for criminal conversation, 4 T, R. 651; 1 Burr. 609; 6 East, 
244; seduction, 11 East, 25; 3 Wils. 18; battery, 5 T. R. 
267; 2 Wils. 262; false imprisonment, 2 Wils, 160, 205, 
244; or other personal torts, 2 H. Bl. 929; Comp, 280; 
malicious prosecution, 2 H. Bl. 1327 ; 1 Comp. 87 ; slander, 
2 Salk. 641; or the like, 2 T. R. 166; a new trial is seldom 
granted on this account, unless the damages be outrageous, 
7 Bingh. 316 ; 2 H. Bl, 942, 1827; 7 T. R. 529; 3 Wils. 61; 
or the court be satisfied that the jury acted under the in- 
fluence of undue motives, or of gross error or misconception, 
6 East, 244; and the same, as to the executions of writs of 
inquiry, 3 Burr. 1486; 3 Wils. 61, 63; 11 Last, 23, It is 
very usual in cases of assault, where an excessive verdict has 
been given, for the judge to suggest to the counsel to agree 
on a sum, to prevent the necessity of a new trial, 7 Bingh. 
320. 
On the other hand, a new trial will not be granted, or 
the execution of a writ of inquiry set aside, on account of 
the smallness of the damages, 2 Str, 940, 1051; 2 Doug. 
509, 510; unless it have arisen from some mistake in point 
of law, either upon the part of the court, 2 Str, 1259; 2 
Doug. 510; or of the jury, 1 Str. 425; 7 Bingh. 849; or 
from some unfair practice upon the part of the defendant. 2 
Salk. 647; 1 Str, 615, Also, the court will not grant a new 
trial, where the value of the matter in dispute, or the amount 
of damages to which the plaintiff would be fairly entitled, is 
too inconsiderable to merit a second examination, 2 H. Bl. 
851; 1 Burr. 11; 2 Burr, 664; 1 Taunt. 495; and see 2 
T. R. 113. The value or amount must be twenty pounds at 
least to induce the court to interfere, unless, perhaps, on 
trials before the sheriff, 2 Doni. P. C. 642, sed vide Id. 767 ; 
3 M. § Scott, 818, 8. C. contra; or the verdict involve some 
particular right, independent of the damages, Tidd, 9th ed. 
910; 1 Chit. Rep. 265; 1 Y. § J. 402; 2 Y. § J. 264; and 
this, whether the verdict be for the plaintiff or defendant, 2 
C. &J.14, The court will, however, sometimes grant a new 
trial on the ground of a misdirection of the judge, though 
the verdict be under twenty pounds, where they can grant 
it without costs. 1 C. § M. 26; 1 C, M. & R. 93. 

In an action brought under an order of the lord chancel- 
lor, a new trial may be moved for in the court where the 
action is depending, though the action could not be sustained. 
without the aid of the chancellor's order, 4 M. § S. 192. 
But ore v. Nixon, 6 Taunt, 444, as toa new trial on 
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an issue directed out of a court of equity, in which case it 
was held that application must be first made to such court. 

It would seem, however, from the cases, that the applica- 
tion may be either to the court of law or the court which 
directed the issue. See 1 Archb. Pr. by Chitty, 539. 

‘The presence of all the defendants convicted on an indict- 
ment for a conspiracy is necessary, in order to move for a 
new trial on behalf of any of them. 3 M. § S. 9. and Rex 
v. Cochrane, Ld., id. p. 10, n. 

In penal actions, if there be a verdict for the plaintiff, the 
court will grant a new trial as in other cases. 

It is generally said, that there cannot be a new trial in 
mal actions and criminal prosecutions, when there is a ver- 
ict for the defendant ; the principle of this being the great 
favour which the law shows to the liberty of the subject, 
But the rule does not extend to informations in the nature of 
quo warranto. See that title, and 2 T. R. 484; 5 B. & Ad. 
52. Nor does it extend to an action on a penal statute, in 
which a verdict is given for the defendant in consequence of 
the misdirection of the judge. 4 T. R. 753; 1 C., M. § R. 
3 





10. 

The Court of King’s Bench refused to grant a rule nisi 
for a new trial, after verdict for the defendant upon an in- 
dictment for non-repair of a church-yard fence, which was 
moved on the ground of the verdict being against evidence. 
6 East, 315. 

‘And where the defendant was acquitted on an indictment 
for not repairing a road, the court refused to grant a new 
trial: but under special circumstances suspended the entry of 
the Judeen so as to enable the parties to have the question 
reconsidered upon another indictment, without the prejudice 
of the former judgment. Rex v. Wandsworth, 1 B. § A. 63; 
and see the case of Kingston Bridge, there cited. But the 
court will be cautious of such proceedings being drawn into 
a precedent to defeat the general rule. See Rex v. Chigwell, 
par. in a note in the case of Wandsworth. 

So, after a verdict for the defendant upon Not guilty to an 
indictment for a nuisance to a highway, the Court of King’s 
Bench refused a new trial. 4 M. § $. 337. 

See further, Tidd’s Practice, Archbold's Pr. by Chitty; and 
on this subject of trial in general, and as connected there- 
with see tits, Jury, Pleading, Practice, and other applicable 
titles. 

TRICESIMA. An ancient custom in a borough in the 
county of Hereford, so called, because thirty burgesses paid 
1d. rent for their houses to the bishop, who is a of the 
manor. Lib. Niger, Heref. 

TRIDINGMOTR, The court held for a triding, or trith- 
ing. See Trithing. 

TRILLION. A word used by merchants in accounts, to 
show that the word million is thrice mentioned. Merch. 
Dict. It signifies millions of millions of millions. 

TRIMILCHI. ‘The English Saxons denominated the 
month of May trimilchi; because they milked their cattle 
three times every day in that month. Beda. 

TRINITY, Trinitas.) The number of three Persons in 
the Godhead, or Deity ; heretofore supposed to be so pecu- 
liarly distinctive of the Christian religion, that the denyin 
any one of the Persons in the Trinity to be God aabjeteed 
the parties to divers penalties and incapacities under 9 & 10 
Wm. 3. c. 32. But by the 53 Geo. 3. c. 160. the provisions 
of the above act, so far as related to the denying of the 
Trinity, were repealed: and the like provisions of an Irish 
act 6 Geo. 1. c. 5. were repealed by the 57 Geo. 3. c. 70. 

‘TRINITY HOUSE. his society was incorporated by 
Henry VIII., in 1515, for the promotion of commerce and 
navigation, by licensing and regulating pilots, and ordering 
and erecting beacons, light-houses, buoys, &c. A similar 
society, for the like purposes, was afterwards established at 
Hull, and also another at Newcastle-upon-Tyne, in 1537; 
which three establishments, says Hakluyt, were in imitation 
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of that founded by the Emperor Charles V. at Seville, 
Spain; who, observing the numerous shipwrecks in the 
voyages to and from the West Indies, occasioned by the 
ignorance of seamen, established, at the Casa de Contratacion, 
lectures on navigation, and a pilot major for the examination 
of other pilots and mariners, having also directed books to 
be published on that subject for the use of navigators. 

enry VIII., by his charter, confirmed to the Deptford 
Trinity House Society all the ancient rights, privileges, &e. 
of the shipmen and mariners of Englan and their several 
possessions at Deptford, from which it is plain that the so- 
ciety had existed ong previously. The corporation was con- 
firmed, in 1685, in the enjoyment of its privileges and pos- 
sessions, by letters-patent of the 1st of, James TI. by the 
name of the Master, Wardens, and Assistants, of the Guild of 
Fraternity of the most glorious and undivided Trinity, an 
of St. Clements, in the parish of Deptford Strand, in 
county of Kent. At first, the corporation seems to have 
consisted of seamen only; but many gentlemen, and some 
noblemen, are now amongst its members, or elder brethren 
It is governed by a master, four wardens, eight as: ee 
and thirty-one elder brothers: but the inferior members 
the fraternity, named younger brethren, are of an unlimi 
number; for every master or mate, expert in navigation 
may be admitted as such, Besides the power of erecting 
light-houses, and other sea-marks, on the several coasts 
the kingdom, for the security of navigation, (see Beacon,) the 
master, wardens, assistants, and elder brethren, are invest! 
by charter with the following powers: viz. the examination 
of the mathematical scholars of Christ's Hospital, and of 
masters of his majesty’s ships; the appointment of pilots t0 
conduct ships into and out of the Thames; the amercement 
of such unlicensed persons as presume to act as masters 
ships of war, or pilots, in a pecuniary fine; settling the sê- 
veral rates of pilotage; granting licences to poor seamen; 
free of the city, or past going to sea, to row on the Ti 
‘Thames for their support; preventing aliens from serving 0n 
board ane ships Mitho ioec§ hearing and determining 
the complaints of officers and seamen of British ships, subject 
to an appeal to the Lords of the Admiralty, &e. To t 
company belongs the Ballast Office, for clearing and deepening 
the Thames, by taking up a sufficient quantity of ballast f 
the supply of all ships that sail out of the river, for whi 
they pay certain rates. The corporation is authorized to Tè- 
ceive voluntary subscriptions, benefactions, &c. and to pur, 
chase, in morimain, lands, tenements, &c.’to the amount of 
500l. per annum. The ancient Hall of the Trinity House 
Deptford, where the meetings of the brethren were forme?” ‘i 
held, was pulled down in 1787, and an elegant building erect® 
for the purpose in London, near the Tower. ‘The gross Te- 
venue under the management of the Trinity House amounts 
to about 135,0002. a year, but the net revenue is rather Jes 
than the half of that sum. 
By the 52 Geo. 3. c. 115. its jurisdiction is extended t0 
light-houses round the coast of Ireland. 
See further, tit. Pilot, and M'Cullock’s Comm, Dict, g, 
TRINK. A fishing net or engine to catch fish. 2 Hem ® 



















































c. 15. 

TRINOBANTES. The ancient inhabitants of Middlese™ 
Essex, Hertfordshire, &c. 

TRINODA NECESSITAS. Signified the threefold ne 
cessary tax, to which all lands were liable in the Saxo 
times, i. e. for repairing of dae the maintaining © 
castles or garrisons; and for expeditions to repel invasions s 
and in the king's grants, and conveyances of lands, thes? 
three things were excepted in the immunities from other 8 
vices, &e. Paroch. Antiq. 46; Comwell; Selden, in not. 















TRIORS, TRIOURS, or TRIERS. Such as are chose” 
by the court, to examine whether a challenge made to 28 
panel of jurors, or any of them, be just or not. Broke, 1° 
See Jury, I. 
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Triors, Lorps. See Peers, IV. 

Triors or Jurors. See Jury, I. 

TRIPODIUM. Leg. Hen. 1. c. 64. In quibus verd causis 
triplicem ladam haberet, ferat judiciam tripod, i. e. 60. solid, 

ie meaning is, that as for a small offence, or for a trivial 
cause, the composition was twenty shillings; so for a great 
offence, which was to be purged triplici ladd, the compo- 
sition was to be three times twenty shillings, viz. tripodio. 
Conwell, 

TRISTEGA. The uppermost room in the house; a garret 
Or room three stories high. Matt. Paris, an. 1247. 

TRISTIS, said to be from Fr. traist, i. e. trust.] An im- 
munity, whereby a man is freed from attendance on the lord 
of a forest when he is disposed to chase within the forest; 
and by this privilege he shall not be compelled to hold a dog, 
to follow the chase, or stand at any place appointed, which 
otherwise he is obliged to do, on pain of amerciament, Man- 
wood, par. 1, page 86. 
TR TINGS TRITHING-REEVE. The third part of 
à county, or three or more hundreds or wapentakes, were 
called a triding, or trithing; such sort of portions are the 

ths in Kent, the rapes in Sussex, and the ridings (cor- 
Tupted from the word trithing) in Yorkshire; and those who 
Governed these trithings were thereupon called trithing- 
Teeves, before whom were brought all causes that could not 
be determined in the wapentakes or hundreds. See Spelman 
of the ancient Government of England, p. 52. 

The term trithing is also used for the court held within the 
circuit of a trithing, of the nature of a court-leet, but inferior 
to the county-court, to which causes might be removed from 








them, Magna Charta, c. 36. 
TRIUMVIR, A trithing-man, or constable of three hun- 
reds. Hist. Elliens. 


TRONAGE, tronagium.] A customary duty or toll for 
Weighing of wool: according to Fleta, trona is a beam to 
Weigh with, mentioned in stat, Westm, 2. Tronage 

eing used for the weighing of wool in a staple or public 
Mart, by a common trona, or beam; which, for the tronage 
of wool in London, was fixed at Leaden-Hall. Feta, lib. 2. 
© 12, The mayor and commonalty of London are ordained 

eepers of the beams and weights for weighing merchants’ 
Commodities, with power to assign clerks and porters, &e. 
of the great beam and balance ; which weighing of goods and 
Wares is called tronage : and no stranger shall buy any goods 
in London, before they are weighed at the king's beam, on 
Pain of forfeiture. Chart. King Hen. VIII. 

TRONATOR, from trona, i. e. statera] An officer in 
the city of London, who weighs the wool brought thither. 

TROPER, troperium.] A book of alternate turns or re- 
Sponses in singing mass; called liber sequentiarum, by Linde- 
woode, Hoved. Hist. p, 285. 

TROPHY-MONEY. Money formerly raised and col- 

'cted in London and the several counties of England, to- 
Wards providing harness and maintenance for the militia, &e. 

ee Militia. 

TROVER, from the Fr. trouver, to find] An action 
Which lies where one man gets possession of the goods of 
another, by delivery, finding, or otherwise, and refuses to 

leliver them to the owner, or sells or converts them to his 
own use, without the consent of the owner, for which the 
Owner, by this action, recovers the value of his goods, Æsp. 

i. Pr. cap. 12; 2 Lill. Abr. 618. 

The action of trover and conversion was in its original 
an action of trespass on the case for recovery of damages 
ügainst such person as had actually found another's goods, 
and refused to deliver them on demand, but converted them 

his own use; from which finding and converting it is 
Called an action of trover and conversion. The freedom of 

lis action from wager of law, and the less degree of cer- 
inty requisite in describing the goods, gave it so consider- 
Able an advantage over the action of detinue, that, by a fic- 
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tion of law, actions of trover were at length permitted to 
be brought against any man who had in his possession, by 
any means whatsoever, the personal goods of another, and 
sold them or used them without the consent of the owner, or 
refused to deliver them when demanded. The injury lies in 
the conversion; for any man may take the goods of another 
into possession, if he finds them; but no finder is allowed to 
acquire a property therein, unless the owner be for ever un- 
known: and therefore he must not convert them to his own 
use, which the law presumes him to do, if he refuses to re- 
store them to the owner: for which reason, such refusal 
alone is, primd facie, sufficient evidence of a conversion. 
The fact of the finding, or trover, is therefore now totally 
immaterial : for the plaintiff needs only to suggest (as words 
of form) that he lost such goods, and that the defendant found 
them; and, if he proves that the goods are his property, and 
that the defendant had them in his possession, it is sufficient, 
But a conversion must be fully proved: and then in this ac- 
tion the plaintiff shall recover damages, equal to the value of 
the thing converted, but not the thing itself; which nothing 
will recover but an action of detinue or replevin. (See those 
titles.) 3 Comm. c. 9. 

Action of trover or detinue, at the plaintiff's election, may 
be brought for goods detained; for it is but justice that 
the part should have his goods detained if they may be had, 
or else damages to the value for the detaining and conversion 
of them, 2 Lil. Abr. 618. Action of trespass or trover lies 
for the same thing, though they cannot be brought in one 
declaration; and the allegation of the conversion of the 
goods in trespass is for aggravation of the damages, &e. 
Cro. Jac. 50; Lutw. 1526. See Detinue, Trespa: 

In trover, the conversion is the gist of the action; and the 
manner in which the goods come to the defendant's hands is 
but inducement; the plaintiff may therefore declare upon 
a devenerunt ad manus generally, or specially by finding ; 
(though in fact the defendant came to them by delivery ;) or 
that the defendant fraudulently obtained them; as by winning 
them at cards from the plaintiff's wife: and this being in- 
ducement, need not be proved: but it is sufficient to prove 
property in the plaintiff’; the possession of, and conversion 
by, the defendant. Bull. N. P. 38; Esp. N. P, c. 12. 


I. For what Trover lies. 
II. By and against whom it may be maintained. 
TII. Of the Interest requisite to support the Action. 
IV. Of the Conversion, §c. 


I. Tus action is confined to the conversion of some per- 
sonal chattel, and it does not lie for fixtures eo nomine, nor for 
injuries to land or other real property, even by a severance of 
a part of what properly belongs to the freehold, unless there 
has also been an asportation; but the form of action should 
be trespass, (or case where the interest in the property is in 
reversion.) Cro. Jac. 129; 2 Mod. 244; Bul. N. P. 44; 
Bac. Abr. Trover, B.; 4 T. R. 504, 505; Co. Lit. 145; 2 B. 
§ A. 167; 7 Taunt. 188; 2 Marsh. 495. And an in-coming 
tenant, though entitled to the growing crops, cannot support 
trover against the out-going tenant for taking them away ; 
nor is that form of action proper to try a right to land, 
16 East, 77,79; 1 Price, 58; 2B. § A. 165. 

But if after the severance from the freehold, as in the case 
of trees or fixtures, the property severed be taken way, or if 
coals dug in a pit be afterwards thrown out, trover may be 
supported. Noy, 125; Sir Wm. Jones, 245; 3 Wils. 536 5 
7 T. R138; 4 jA § A. 206. 

So where a tenant during the tenancy removes virgin soil, 
it becomes, by operation of law, the property of the landlord, 
and he may maintain either trespass de bonis asportatis or 
trover. 6 C. § P. 616. 

But where the assignee of a term in a house took forcible 
possession of the house and fixtures in it, it was held not to 
be a conversion of the fixtures. 4 N, § M. 213. 
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Trover does not lie for goods sold to a party, but not set 
by the vendor; for it is sustainable only for specific 
articles. 4 Taunt. 648. 

So the purchaser of goods cannot maintain trover for them 
without paying the price; for though he acquires the right of 
property by the purchase, he can only acquire the right of 
possession by the payment or tender of the price; and in 
order to maintain trover he must have both the right of pro- 
pary and the right of possession. 7 D. § R. 396; 4B § C. 
941. 

So the buyer of a chattel ordered to be made for him, 
acquires no property in the chattel till it is finished and de- 
livered to him; and therefore he can not maintain trover for 
it, though he has paid the price beforehand. 1 Taunt. 218. 

Trover will not lie for goods irregularly sold, under a dis- 
tress: the 11 Geo. 2. c. 19. § 19, having declared that the 
p3 selling shall not be deemed a trespasser ab initio, an 

aving given an action on the case to the party grieved by 
such a sale, 1 M. Blackst. 13. 

So trover does not lie for goods taken as a distress, if any 
rent be due, though the distress be irregular. 1 M. § R. 193. 

But if a party pay money in order to redeem his goods 
from a wrongful distress for rent, he may maintain trover 
against the wrong doer. 6 T. R. 298. 

‘Detinue doth not lie for money numbered; but trover and 
conversion lies for it: for though, in the finding and convert- 
ing generally, the money of one person cannot be distin- 
guished from that of another, all money being alike; yet the 
proof that the plaintiff lost, and the defendant converted so 
much, maintains the action, if the verdict finds it. Jenk. 
Cent. 208. Where money is given to a person to keep, though 
it be not in bags, action of trover will lie; because this action 
is not to recover the money, but damages. Poph. 91; 3 Salk. 
365; 4 Taunt. 24. 

But trover does not lie for money had and received ge~ 
nerally. 5 B, § 4.652; 4 Rep. 92; 1 New Rep. 43. 

Where however money has been paid by a debtor, in con- 
templation of his bankruptey, by way of fraudulent preference 
to his creditor, it has been thought that the assignees should 
proceed for the recovery thereof in trover or by bill in equity, 
and not by action of assumpsit for money had and received, 
because by adopting the latter form of action, they might 
enable the defendant to avail himself of his original debt as 
a set-off. 4 T. R. 211; 2 H. Bla: 145; Cullen, 201, 202. 
But this doctrine seems questionable. 10 East, 878, 418 ; 
16 East, 135. However, trover is preferable to an action of 
assumpsit, when the defendant has converted the produce of 
a bill, &c. and has become bankrupt, and obtained his cer- 
tificate, because, to the former action, the certificate would 
afford no defence. 6 7. R. 695. 

In other respects trover in general lies for the conversion 
of any personal property in which the plaintiff has a general 
or special property. Com. Dig. Action, Case, Trover, C. ; 
Bac. Abr. Trover, D.: Bul. N. P. 32 to 49. But it does not 
Jie for the conversion of a record, because a record is not 
private see arnt but it may be supported for the copy of 
a record which is private property. Hardr. 111. 

So trover may be maintained for deeds. ‘Thus, where one 
agreed to purchase the remainder of a term, and received the 
lease to get an assignment made out, but afterwards refused 
to accept such assignment, or to deliver up the lease on de- 
mand made, action of trover was held maintainable against 
him for the lease. 2 Bos. § Pul. 451. 

It lies for an unstamped agreement. 4 Taunt. 861.. And, 
it should seem, for a deed relating to land. 2 7. R. 708. 

A person: having three bills of exchange, applied to a 
country banker to give him a bill on London for the amoun: 
this bill was afterwards dishonoured; the Court of Kit 
Bench held, that this was a complete change of securities, 
and that trover would not lie for tis three bills of exchange. 
2B. & A. 827. 










































TROVER, II. 


II. Trover lies for the finder of a jewel, against a 
who defrauded him of it; 1 Stra. 503; for possession al 
gives a sufficient title to maintain this action against 
persons, except against the actual owner. Drawing out 
of a vessel, and filling it up with water, is conversion o! 
the liquor. 1 Stra. 576. 

‘An uncettificated bankrupt may maintain trover, for goods 
acquired by him after his bankruptey, against all the worldy 
except his assignees. 7 T. R. 391. i 

One tenant in common may maintain trover against his co 
tenant, in case where the subject matter of tenancy (e. g. % 
ship) is actually destroyed mediately or immediately. 4 East 
110,121; and see 1 Taunton, 241, 

Where a lease was deposited by one with the authority of 
another, and received by the bailee on account of both, the 
Court of King’s Bench held that one alone could not de! 
it of the e without the authority of the other, so as 
maintain trover on the bailee’s refusing to deliver it. 
East, 197. 

Where certain lands, together with woods, were conve} 
under a iage settlement to trustees, during the life of ® 
married woman, in trust for her and her issue, and in defal 
thereof to the use of her right heirs, the Court of Common 
Pleas held that the trustees could not maintain trover 
a stranger for trees cut down by order of the woman's hus 
band, and carried away by the defendant. 1 New Rep. 25: 

In case a master delivers corn to his servant to sell, 
does so, and converts the money; the master may bring trovet 
against the servant. 2 Bulst. 807 ; 1 Rol. Rep. 59. Á 

If goods are delivered to one to deliver over to another; and 
he to whom they were first delivered do afterwards refuse 
deliver them over, and converts them to his own usé, he a 

iable to action of trover, not only by him who first delive 
them, but also by him to whom they were to be delive H 
and a plaintiff may choose to have his action of trover 
the first finder of goods, ör any other who gets them after” 
wards by sale, &c. 1 Bulst. 683 1 Leon, 183. 

‘A servant may be charged in trover, although the fact of 

may be done by him for the benefit of his mastef 


all 
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‘A. entrusted B. with goods to sell in India, agreeing t9 
take back from B, what he shocld not be able to sll; a 
allowing him what he should obtain beyond a certain ped 
with liberty to sell them for what he could get, if he could not 
obtain that price. B, not being able to sell the goods in In 
himself, left them with am agent to be disposed of, directing 
the agent to remit the money to B. himself in England the 
Court of Common Pleas held that A. could not mainta 
trover against B. for the goods. 2 B. & P. 438. 

‘Trover doth lie against a common carrier for negligence it 
losing goods; though it doth not for an actual wrong: ane? 
goods are stolen from a carrier, he may not be charged om 
trover and conversion; but by action upon the case oñ 
custom of the.realm, &e. 2 Salk, 655. 

Tt is settled that trover does not lie 
bare non-delivery ; but it lies of the goo 
sion, if he refuse to deliver them on demand. 

But his assertion that he has delivered the goods to the OM 
signee, which is false, is no evidence of conversion, 1 Camp 
409. So trover lies if he deliver them to a wrong person, 
though by mistake. Peake's Ca. 68; 4 Bing, 476. And 
A 













lies against a warehouseman under similar circumstan 
2B. & A. 702; or where he delivers them under a for 
order. 1 Stark. Ca. 104. And if a carrier refuse to del 
the goods without mentioning his lien, he cannot afterw 
set up a lien as a defence to the action. 1 Camp. 410. he 
Where goods are stolen, and before prosecution of Ue 
offender by indictment the party robbed’ brings action ae 
trover, it lies not; for so felonies’ might: be compound T 
but where A. steals the goods or money of B. and is'convicte 

and hath his clergy, upon the prosecution of B., if B. 












TROVER, III. 


trover and conversion for the money, and on not guilty pleaded 

is special matter is found, the plaintiff shall recover. 1 
Hale's Hist. P. C. 546. 

The owner of stolen cattle, who prosecutes the thief to 
conviction, may recover their value in trover from a person 
Who purchased them from the thief by a bond fide sale, but 
Rot in market overt, and sold them again in market overt 

fore the conviction, notice of the felony having been given 
to the defendant whilst the cattle was in his possession, 
Peer v, Humphrey, 1 New Term Rep. K. B. 28. 

But if goods be obtained from A. by fraud, and pawned to 

. without notice, and A. prosecute the offender to conviction, 
and get possession of his goods, B. may maintain trover for 
them; for this is distinguishable from the case of felony where 
the owner's right of restitution is given by positive statute, 
ŠT. R. 175. See Restitution. 

Where the plaintiff lost a bank-note, which the defendant 
tortiously converted to his own use, but subsequently paid 
the plaintiff part of the proceeds; it was held, that the ac- 
eptance of such part aldinos waive the tort, but the plaintiff 
Might notwithstanding sue for the note in trover, the amount 
Yeceived going in reduction of damages. 4 Tyr. 485, 


III, Ix order to support this action, the plaintiff must, at 
je time of the conversion, have had a property in the chattel, 
either general or special, 3 Campb.417; 2 Saund. 47 a, n.15 
1 T. R. 56. 
He must also have had the actual possession, or the right 
immediate possession, at the time of such conversion. 
3 Camph. 417. And therefore where goods leased as furni- 
ture with a house, or otherwise let to hire, were taken in 
execution and absolutely sold by the sheriff, it was decided 
that the landlord or letter to hire could not maintain trover 
y the sheriff pending the lease, but should have de- 
clared specially in an action on the case, 7 7. R. 9; 3 Campb. 
187; 3 Lev. 209, So when A, paid a Bank of England note 
to B., who paid it to C., who presented it at the Bank, where 
it was stopped, C. only could sue, and not A. 3 Campb. 417 ; 
E R: 750. Butia landlord has such an implied possession 
of timber wrongfully cut down during a lease, as to enable 
im to support trover if it be removed. 7 Z.R. 1 Saund, 
822, n. 5; 2 Camph. 491; 2M. & 8.494; 1 Price, 57, And 
a remainder-man may support this action against a tenant for 
fe for taking away trees. Com. Dig. Biens, H.; 1 T. R. 55. 
o if corn be sown by the out-going tenant, and cut down 
and taken by him after the purchase of tenancy, under a 
Mistaken claim to it as a way-going crop, the owner of the 
state may support trover, Ì Price, 53. 
The person who has the absolute or general, and not the 
Mere special property in a personal chattel, may support this 
tion, although he has never had the actual possession ; for 
it is a rule of law, that the general property of personal 
chattels creates a constructive possession, 2 Saund. 47 a, 
1; Bac. Abr. Trover,C.; 3 Wils. 186; 1B. § P.47. And 
here the plaintiff, as executor, declared on the possession 
Of his testator, the court held it to be sufficient, because the 
Property was vested in the executor, and no other person 
laving the right of possession, the property drew after it the 
Kion. Latch. #14 718 Bacal 68. (Abdlalieceaiperson 
delivered goods to a carrier or other bailee, who has not 
the right to withhold the possession from the general owner, 
And so parted with the actual possession, yet he may maintain 
trover for a conversion by a stranger, for the owner has still 
possession in law against a wrong-doer, and the carrier 
Or other bailee is considered merely as his servant. 1 Taunt, 
891; 7 T. R. 12; 2 Saund. 47 b. And this rule prevails in 
case of a gratuitous loan, but not where there has been 
A letting to hire. 2 Campb. 464; 8 Camp. 187; 7 T.R. 9, 
And an executor or an p m arinaa is by legal construction 
Possessed of the goods of the testator or intestate from the 














TROVER, IV. 


bry of his death. 7 T.R. 13; Latch. 214; 2 Saund. 47 b, 
AT k. 

So a person having a special property in the goods, may 
support trover against a stranger who takes them out of his 
actual possession, as a sheriff, 2 Saund. 47 ; a carrier, 1 Rol. 
Abr. 4; 1 Mod. 81; 1 Lord Raym. 276; Bul. N. P. 33; a 
factor, consignee, pawnee, or trustee, or an agister of cattle, 
or a gratuitous bailee, 1 B. & 4. 59; or an executor de san 
tort, or any other person who is responsible over to his prin- 
cipal, 2 Saund, 47 b; 11 East, 626 ; but a mere servant can- 
not support this action. Omen, 52; 1 Campb, 369. 

In general also a special property is sufficient to support 
trover against a stranger, who has no better title; and the 
bare possession of goods, whether lawfully obtained or not, 

rimá facie evidence of property. 2 Saund. 46 o, d; 
1 Last, 244, And a party entitled to the temporary posses- 
sion may support trover against the general owner. 2 Taunt. 
268, And trover lies by a person possessed of a ship not 
registered. 2 Taunt, 302; 1 East, 246, 

In general it has been considered that in the case of a spe~ 
cial property it must have been accompanied with possession, 
in order to support trover, 4 Hast, 214, But where the 
person having such special property has also an interest in 
the goods, there are exceptions; and therefore it was ob- 
served by Eyre, C, J, 1 B. § P. 47 (and see 2 Saund, 47 d; 
see Bac, Abr. Trover, C.; 8T. R, 22; 11 Kast, 626) that it 
is not true, that in cases of special property the party must 
once have had possession in order to maintain trover ; for a 
factor to whom goods have been consigned, and who has 
never received them, may maintain such an action. 

However, without such absolute or special property, this 
action cannot be maintained; therefore, as we hes seen, 
trover cannot be supported by a party in a suit for a record, 
nor can a tenant in tail expectant on the determination of an 
estate for life, without impeachment for waste, bring trover 
for timber which grew upon and was severed from the estate ; 
for such a tenant for life has a right to the trees immediately 
when they are cut down, 1T. R. 55; 3 Campb. 417. And 
the plaintiff must not only prove that the goods which are 
the subject of the action are his property, but also that they 
were so when they were converted, 2 Ñ. R. 750. 

The plaintiff, an agent to P., held a bill of exchange for 
85002. as a security for 10007. advanced by P. to E., by whom 
the bill was deposited, and who expressly authorized its de- 
tention till money due to the plaintiff from E, was also paid, 
The acceptor improperly obtained possession of the bill, and 
was sued by P., who, on the cause being referred, had damages 
awarded him to the amount of his advances. Held, that the 
plaintiff might also maintain trover, the general property in 
the bill being in him, notwithstanding the prior recovery 
by P. 4 Bing. 589. 

In the case of a general as well as special property, the 
action may in most cases be brought either by the general 
or special owner, and judgment obtained by one is a bar to 
an action by the other. See 1 Chitty on Pleading. 


IV. Converstox may be either, 1. by a wrongful taking a 
personal chattel; 2. by some other illegal assumption of 
ownership, or by illegally using or misusing it; or 3. by a 
wrongful detention, 

The wrongful taking of the goods of another who has the 
right of possession, is of itself a conversion, and so is the 
compelling of a party to deliver up goods; and whenever 
trespass will lie for taking goods of the plaintiff wrongfully, 
trover will also lie. 3 Wils. 19; Willes, 885 2 Saund. 47 k; 
Cro. Eliz. 824. ‘Thus trover lies against the assignees under 
a commission of bankrupt, where they compel a party to 
deliver up his property when he was not subject to the bank- 
rupt laws. 3 B. & B. 2; 6 J. B. Moore, 56,8.C. And if 
goods be wrongfully seized as a distress, though they be not 
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xemoved from the place in which they were, yet trover may 
be supported, because the possession in point of law is chan: 

by their being seized as a distress. Willes, 56. And a 
seizure of goods under a fieri facias after a party's bank- 
ruptey, side a removal of them to a broker's, is a sufficient 
conversion. 3 Campb. 396. And this action may be sup- 
ported after an acquittal of the defendant for the felonious 
taking of goods. 12 East, 409, 

And where a toll-gatherer to the owner of a market, in 
taking toll of corn, varied from the regular mode so as to take 
a larger quantity, it was held trover was maintainable against 
him for the excess. 2 B. § Ad. 190. 

In the case of a conversion by wrongful taking, it is not 
necessary to prove a demand and refusal. 1 Sid. 164; 6 
Mod. 212; Bul. N. P. 44; 1 Mark. 173; 3 B.& B. 2; 6 
J. B. Moore, 56, S. C. And the intent of the party is imma- 
terial; for, although the defendant acted under a supposition 
that he was justified in what he did, he will be equally liable 
to this action. 4 M. & S. 260. But if the possession was 
obtained under colour of a contract, trover cannot be sus- 
tained, 3 Campb. 299, 352; 3 Taunt. 274; unless a case of 
fraud can be proved. 7 Taunt. 59; 1 B. & C. 514. 

So the wrongful assumption of the property or right of 
disposing of goods, may be a conversion in itself, and render 
unnecessary a demand and refusal, 5 East, 407; 6 East, 
540; 4 Taunt. 24; 2 B. § B. 2; 6 J. B. Moore, 56, S. C.; 
4 Taunt. 799; as well as any tender of charges, 1 Campb. 
410; 2 M. § S. 298; 3 Campb. 472, 473. Thus a sale of 
a ship, which was afterwards lost at sea, made by the defend- 
ant, who claimed under a defective conveyance from a trader 
before his bankruptcy, is a sufficient conversion to enable the 
assignees of the bankrupt to maintain trover, without showing 
a demand and refusal. 5 East, 407, 420. 

So where a person entrusted with the goods of another, 
puts them into the hands of a third person, contrary to orders, 
it is a conversion. 4 T. R. 264, And if one tenant in com- 
mon sell the other’s goods without his consent, it is a conver- 
sion, and trover is maintainable, 5 B. & A. 395; and where 
a carrier, Peake, C. N. P. 49; 5 Burr. 2825; see 1 Taunt. 
891; 1 Campb. 409, 439, ante; or a wharfinger, 2 B. § A. 
702, by mistake, delivers goods to a wrong person, trover 
may be supported, though it would be otherwise if they 
were left by accident, 7b. 41, n.; and if a person illegally 
make use of a thing found or delivered to him, it is a con- 
version in itself, Cro. Eliz. 219; or if a bailee, merely to 
keep or carry, and having no beneficial interest, misuse a 
chattel entrusted to him, /d. ibid.; as if a carrier draw out 
part of the contents of a vessel, and fill it with water, 1 Stra. 
576; or if a carrier or wharfinger break open a box contain- 
ing goods, or sell them. 2 Salk. 655. So an irregularity in a 
distress taken damage feasant may amount to a conversion, 
Cro. Jac. 148; Bac. Ab., Trover, B.; though not in the case 
of a distress for rent, when we have seen trover cannot be 
supported, 1 Zen. Bla. 10; and a party will be personally 
liable for the conversion to the use of another, although he 
acted under a supposition that he was justified in what he did. 
4M. & S. 259. 

But unless there be an illegal assumption of property, 
trover cannot in general be supported for a mere non-feasance, 
6 East, 540; 2 B. § 4.704; and therefore if a carrier, or | 
other bailee, by negligence, lose goods entrusted to his care, | 
the remedy in general must be case or assumpsit, 5 Burr. 
2825; 2 Saund. 47; Peake, C. N. P. 240; and an agent 
selling at an underprice is not liable to an action of trover, 
3 Taunt. 117 ; and the retention of property under the decree | 
of a court of competent jurisdiction, is no conversion. 4 | 
J. B. Moore, 361. 

In the preceding instances proof of the act of the defend- 
ant is sufficient without evidence of a demand and refusal, 
4 Taunt. 801; but where the plaintiff is not prepared to prove 
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some such actual assumption of property, trover cannot 
supported without proof of a demand and refusal, or at least 
a neglect to deliver the goods. Bul, N. P. 44; 2 Saund. 
47 e; 18 East, 177, 197; 1 Campb. 439; 5 M. & S. 105. 

If in trover an actual conversion cannot be proved, then 
proof is to be had of a demand made, before the action 
brought, of the thing for which the action is commenced 
and that the thing demanded was not delivered, In this 
case, though an actual conversion may not be proved, a de- 
mand, and refusing to deliver the things demanded, is ® 
sufficient evidence to the jury that he converted the same 
till it appears to the contrary. 10 Rep. 56, 491; 2 Lil. 619 

Where a defendant really comes to the possession by find- 
ing, denial is a conversion; but if he had the goods, &c. bY 
delivery, there denial is no conversion, but evidence of con 
version: and in both cases the defendant hath a lawful pos* 
session, either by finding or by delivery; and where the pos 
session is lawful, the plaintiff must show a demand and & 
refusal, to make a conversion : though if the possession was 
tortious, as if the defendant takes away the plaintiff's 
the very eiaa is a sufficient proof of the conversion, with- 
out proving a demand and refusal. Sid, 264; 8 Salk, 365. 

By Holt, C. J., the denial of goods to him who hath & 
right to demand them, is a conversion; and after a demand 
and refusal, if the defendant tender the goods, and the 
plaintiff refuse to receive them, that will go only in miti- 
gioa of damages, not to the right of the action of trovel 
for the plaintiff may have that still. Mod. Cas. 212. 

An action of trover and conversion may be brought oF 
goods, although the goods came into possession of the plain- 
tiff before the action is brought, which doth not purge tht 
wrong, or make satisfaction for that which was done to 
plaintiff by detaining the goods. If a man takes my hors? 
and rides him, and afterwards delivers him to me, trover lis. 
against him, for this is a conversion, and the re-delivery 
no bar to the action. 1 Danv. Abr. 21; 2 Lil. 618. 


But it has been recently held, that a demand and refustl 
are evidence only, and are not conclusive of the fact of con- 
version, and they are cured by a subsequent tender of the 


goods before action brought. 1 Moo. & Sc. 459, 

Where a trader, on the eve of his bankruptey, m: 
collusive sale of his goods to the defendant, it was decid 
that the assignees could not maintain trover without proving 
a demand and refusal, 2 Hen. Bla. 135; 2 Esp. Rep. 985 
where the sheriff, having taken goods in execution after 
secret act of bankruptcy, has not proceeded to sell, 3 Cat 
396; sed vide 4 M. § Š. 268, R 

Such a demand and non-compliance are primd facie evident 
of a conversion, and will induce a jury to find it, unless #2 
defendant adduce evidence to negative the presumption į 
that he being a carrier, &c, lost the goods by negligences 
Bul. N. P. 44; 2 Saund. 47 e.; Peake's Law of Evident 
298; or that he had reasonable grounds for doubting # 
plaintiff's right, and offered to deliver them to the rightowne™ 
3 Campb. 215 n.; 2 Bulst, 310; 5 J. B. Moore, 659, 2661." 
2 B. & P. 464; 5 B. § A. 247. And where the demand ay 
the things for which the action is brought is not made by 
painui himself, who is the owner, but by another persón p 

is account, a refusal by the defendant, on the ground that 
does not know to whom the things belong, or that the ve 
who applies for them is not properly empowered to reci 
them, or until he is satisfied by what authority the application 
is made, this will not be such a refusal as to create @ or 
version. 1 Esp. N. P. C. 87; and see J. B. Moore, any 
In an action of trover against an agent, if the plaintiff 1% 
on a refusal to deliver up the property as evidence of a convi 
sion, it must amount to an absolute ‘and not a mere qual 
one; and on an agent's refusal to deliver up the goods witho 
his master’s directions, it is not sufficient to render him 
sonally liable. 5 B. § 4.247; 2 Mod. 242. 
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A refusal by a bailee to deliver goods to the real owner 
without the authority of the bailor, who has in fact no lien, is 
‘sufficient evidence of a conversion, 1 B. § 4. 450. 

Where the plaintiff sold utensils in a brewhouse to T. who 
paid for them, and was to take them away, but the defendant 

eing possessed of the brewhouse, the utensils were de- 
manded of him by the plaintiff's attorney, accompanied by 
T., when the defendant said he would not deliver them to any 
body, and afterwards the plaintiffs repaid T. and brought 
trover for the goods: the Court of King’s Bench held that 
this demand and refusal were sufficient evidence of conver- 
sion to support the action, without any new demand after the 
Be payee T. 5M. § S. 105. 
brought an action of trespass against B, for taking away 
a filly; B. justified the taking as the servant of C. ; the jury 
found a verdict for A., with damages, subject to a reference 
to D, one of the jurors, to ascertain to whom she belonged 
(which was to depend on whether a scar should appear on a 
certain part of her body, and in case it should, the verdict 
Jor A. was to stand; if not, it was to be entered for B.) The 
filly was delivered to D. by consent of all parties, and he 
made his award, and found her to belong to A., and accordingly 
Ordered the verdict for him to stand, C., ten days after the 
award, demanded the filly of D., who refused to deliver her, 
and a fortnight afterwards C, brought an action of trover for 
her recovery: held that the detention of the filly by D. did 
not, under the circumstances, amount to æ conversion; as C. 
was no party to the original action, and as it did not appear 
that he was authorized by B. to make the demand, to 
whom alone D. was bound to deliver her, he only being 
liable to the damages awarded to A. 5 Moore, 259; 2 B. 
& B. 447. 

In trover against several defendants, all cannot be found 
guilty on the same count, without proof of a joint conversion 
by all. 1 M, § S. 588. 

In trover for a bond, the plaintiff need not show the date, 
for the bond being lost or converted, he may not know the 
date : and if he should set out the date and mistake it, he 
Would fail in his action, Cro. Car. 262. If the defendant 
find the bond and receive the money, action of account lieth 
against the recviver, and not trover. Cro, Elix. 723, 

Where the trover of goods is in one county, and the con- 
Version in another county, the action brought for these goods 
May be laid in the county where the conversion was, or in any 
Other county, as it is only a transitory action; and neither 
the place of trover nor conversion, are traversable. Pash. 
23 Car, B. R. 

Formerly under the general issue Not Guilty the special 

Matter might have been given in evidence to prove the plain- 
tiff had no cause of action, or to entitle the defendant to the 
thing in controversy. 2 Bulst. 818. Vide also 2 Salk. 654 
Yele. 198; Cro, Car. 27; 2 Lil. 622. 
„But the plea of Not Guilty now operates as a denial only 
if the breach of duty or wrongful act alleged to have been 
Committed by the defendant, and all other pleas in denial 
Must take issue on some particular matter of fact alleged in 
the declaration, See further, Not Guilty. 

The jury are not limited to find as damages the mere value 
of the ‘property at the time of the conversion, but they at 
their discretion find the value at a subsequent time, as da- 
Tages, 1C. § P. 62 

n trover for a bill of exchange, the damages are to be 
Calculated according to the amount of the principal and in- 
terest due upon the bill at the time of the conversion. 
3 Campb. 477. 

After a plaintiff had recovered damages under a writ of 
inquiry in trover for the conversion of his title-deeds, the 
Court permitted satisfaction of the damages to be entered on 

he roll, on the terms of the defendant's delivering up the 
seeds and paying all the costs as between attorney and client 
Mcurred by the plaintiff in the cause, and placing the plaintiff” 
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TRUST AND TRUSTEE, I. 


in as good a situation as he stood in before the cause of action 
accrued. 1D. & R. 201, 


None shall be held to special bail in action of trover or 


detinue without a judge’s order. Reg. Gen, K. B. and C. P. 
Hil. 48 Geo. 3. 9 East, 325; 1 Taunt. 203. 

TROY-WEIGHT, pondus Trojæ.] A weight of twelve 
ounces to the pound, having its name from Troyes, a city in 
Champaign, whence it came first to be used here, But see tit. 
Pondus Regis for a different etymology. See further, Measure, 

TRUCE, treuga.] A league or cessation of arms. An- 
ciently there were keepers of truces appointed; as King 
Edward III. constituted, by commission, two keepers of the 
truce between him and the king of Scots, with this clause, 
nos voluntes treugam preedictam quantum ad nos pertinet ob- 
servari, &e. Rot, Scot. 10 Edw. 3. See Conservators of the 
Truce, Safe Conduct. 

TRUCK SYSTEM. A name given to the practice that 
has prevailed, particularly in the mining and manufacturin, 
districts, of paying the wages of workmen in goods joatead 
of money. The plan has been for the masters to establish 
warehouses or shops, and the workmen in their employment 
have either got their wages accounted for to them by supplies 
of goods from such depots, without receiving any money, or 
they have got the money with an express understanding that 
they were to resort to the warehouses or shops of their masters 
for the articles of which they stood in need. See further, 
M‘Culloch’s Com. Dict. 

This system of dealing, which was so susceptible of abuse, 
has very properly been abolished by the 1 & 2 Wm. 4, ©, 82. 
For an’ outline of the principal provisions of the act, see 
Servant. 

TRUG-CORN, truga frumenti. A measure of corn, At 
Leominster, at this day, the vicar hath trug-corn allowed him 
for officiating at some chapels of ease within that parish. 
Liber Niger, Heref. 


TRUST AND TRUSTEE, 

Froveia, Convipentta.] A trust is a confidence which one 
man reposes in another; but, as generally used in law, itis a 
right to receive the profits of land, and to dispose of the land 
itself (in many cases) for particular purposes, as directed by 
the lawful owner, or pointed out by settlement, &c, or by that 
deed of conveyance which created the trust. A trust is but 
a new name given to an use. 

For the origin of trusts, and their former and present con- 
nexion with uses, see tit. Uses. What follows here is chiefly 
miscellaneous information on the nature and property of 
trusts, and trust terms, and the duty of trustees; as to which 
see more at large Fonblanque's Treatise of Equity, in the notes 
passim; and particularly, as to trusts Zzecutory and Executed, 
and the existing distinctions between them, lib. i. e. 6. § 8 
As to who may be seised to use, or may be a trustee, lib. 
¢.6.§ linm. What acts may or ought to be done by a 
trustee, to alter or perfect the intent of his trust, lib, ii. e 7. 
§ 2, inn. And on the whole of the subject, Vin. Abr. tit, 
Trust. And Mr. Butler's disquisition on this subject, in his 
note on 1 Inst. 290, b. 


I. Of Trusts generally. 
Il. Of Trusts arising by implication of Lan, $c. 
IIL, Of Trustees ; their Powers, Duties, and Liabilities, 
Se. 

I, A Taust, generally speaking, is a right on the part of 
the cestui que trust to receive the profits, and to dispose of the 
lands in equity. 1 Mod. 17. But there may be special trusts 
for the accumulation of profits, the sale of the estates, or the 
conversion of one trust-fund into another, which may pre- 
clude all power of interference on the part of the cestui fice 
trust until such special trust be satisfied ; and there is a dis- 
tinction between trusts executed and executory. 
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A trust does not include every equitable interest. An 
equity of redemption is said to be a title in equity, and not 
merely a trust. And see Hard. 465. Lord Eldon, in 17 Ves. 
183. observes, that a trust-estate and an equity of redemption 
are, in many respects, most materially different. 

"rusts may be created of real or personal estates, and are 
cither express or implied ; under which head of implied trusts 
may be included resulting trusts, and all such trusts as are 
not express. Express trusts are created by deed or by will; 
implied trusts arise in general by construction of law upon the 
acts or situation of parties. 1 Mad. Ch. 446. 

The courts of equity have an original, a peculiar, and an 
exclusive jurisdiction ‘over a trust, which has been called a 
“creature of equity,” see 2 Bulstr. 837 ; and of which the 
courts of law take no cognizance. The ecclesiastical courts 
have no jurisdiction over trusts; and therefore, where a party 
sued as a trustee was arrested on a writ de contumace capiendo, 
the Court of King’s Bench discharged him out of custody. 1 
B. & C. 655. 

Trusts and legal estates are to be governed by the same 
rules; and this is a maxim which has universally prevailed. 
Itis so in the rules of descent, as in gavelkind, and borough- 
English lands ; and there was formerly a possessio fratris of 
a trust, as well as of a legal estate. So the like rules prevail 
in limitations, and also in barring entails of trusts, as of legal 
estates ; per the master of the rolls, who said he thought there 
was no exception out of this general rule, nor is there any 
reason that there should ; and that it would be impossible to 
fix boundaries, and show how far, and no farther, it ought to 
go; and that perhaps in early times the necessity of keeping 
thereto was not seen, or thoroughly considered. 2 P. Wms. 
645. 

In some cases, however, the assistance of the legislature 
has been required to preserve the uniformity between legal 
and trust-estates. 

Declarations and creations of trust, of lands, tenements, or 
hereditaments, are to be in writing, signed by the party em- 
powered to declare such trust, &e. 29 Car. 2. c. 3. But it 
is provided that this shall not extend to resulting trusts, or 
trusts arising by implication or construction of law; which 
shall be of like force as before that act. See post, as to 
Resulting Trusts. 

The statute does not extend to the declaration or creation 
of trusts of mere personalty. 10 Mod. 404; 3 Bro. C. C. 587 ; 
1 P. W. 9. 

By virtue also of the above statute, trust-estates are liable 
to executions upon judgments, statutes, and recognizances. 

Previous to that statute the trust of an estate in fee simple 
was not assets at law or in equity, in the hands of the heir 
of the cestui que trust, to satisfy bond debts. See Cha. Cas. 
12. But by the tenth section of that statute, the trust is 
now made legal assets. 2 Barn. 248. 

A trust may be devised with the solemnities required by 
the statute of frauds, upon the devise of legal estates. 2 
Cox's P. W. 258, n. 1; 3 Ath. 151. 

A fine and recovery of cestui que trust formerly barred and 
transferred a trust, as it did an estate at law, if it were upon 
a consideration. Chanc. Rep. 49. See titles Fine of Lands, 
Recovery ; and Treat. Eq. lib. i. c. 3. § 1. in n. 

It has been decreed, that a trust for a son, &e. shall pass 
with the lands into whose hands soever they come, and cannot 
be defeated by any act of the father or trustees. And though 
a husband and wife have no children in many years, and they 
and the trustees agree to sell the land settled, &c. it will not 
be permitted in chancery. Abr. Cas. Ey. 391; 1 Vern. 181. 
A termor grants his lands in trust for himself for life, and to 
his wife for life, and after to his children for their lives, and 
then to A. B. ; this trust to A. B. is good ; though, if it had 
been to the heirs of their bodies, it would be otherwise. 
Chane. Rep. 230, 239. 

For much useful information as to the manner in which the 
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courts have remedied the mischiefs arising from the secret 
nature of trusts, both with respect to the cestui que trust, ant 
the public at large, see 1 Inst, 290, b. &c. and the long and 
learned note there. 

This, with respect to the cestui que trust, has been effected, 
in some degree, by courts of equity having held that persons 
paying money to trustees, with notice of the trust, are, gene- 
rally speaking, obliged to see it properly applied. It is 
perhaps to be wished that the operations and consequences 
trusts had been confined to the trustee and cestui que trust + 
there is no doubt but the doctrine is, in many instances, © 
great service to the cestui que trust, as it preserves his pro- 
perty from the peculations, and other disasters, to which, 
it were left solely to the discretion of the trustee, it woul 
necessarily be subject. Yet it may be questioned whether 
the admission of it is not in general productive of more incon= 
venience than real good ; for if the cestui que trust is a marti 
woman, an infant, or otherwise incapable of giving assent to 
the payment of the money to the trustee, the persons paying 
it cannot be indemnified against the trustee’s misapplication 
of it, but by paying it under the sanction oba couito equity., 
This retards and often absolutely impedes the progress ol 
the business, involves the parties in an expensive and intri- 
cate litigation, and puts them to very great and, in other 
respects, useless expense. To avoid this, it is become usu! 
to insert a clause in deeds or wills, that the receipts of the 
trustees shall, of themselves, discharge the persons to whom 
they are given, from the obligation oft seeing to the application 
of money paid by them as purchasers, &c, See tit. Purchases 
and further, 1 Inst, 290, b. in». 5 

‘The prevention of the mischief arising from trusts, with 
respect to the public, has been effected in some measure by 
the rule laid down in courts of equity, that in any competition 
of claims, where the equity of the parties is equal, he wl 
has the law shall prevail. If a person has the legal estate oF 
interest of the subject matter in contest, he must necessaril, 
prevail at law over him whose right is only equitable, ani 
therefore not even noticed by the courts of law; this advan- 
tage he carries with him even into a court of equity, so faty 
that if the equitable claims of the parties are of equal forces 
equity will leave him who has the legal right in full posses- 
sion of it; and not do any thing to reduce him to an equality 
with the other, who has the equitable right only. This very 
important rule of equity is most fully illustrated by an it 
quiry into the doctrine of courts of equity respecting tru! 
terms of years attendant upon the inheritance ; in this ne 
the origin and effect of these terms, and the general rules as 
to the cases in which it is necessary that they should be from 
time to time assigned to trustees to attend the inheritance 
and protect a purchaser from all mesne incumbrances, 
very clearly and explicitly stated; though these rules musty 
from their nature, be subject to an endless variety of mo iL 
cations. It is concluded by the learned writer, that, in 
cases of this description, it is infinitely better to err by ^ 
excess of care, than to trust any thing to hazard. ‘There #8 
no doubt that the precautions used for the security of pur- 
chasers appear sometimes to be excessive, and satisfactory 
reasons cannot always be given for requiring some of themi 
yet the more a person's experience increases, the more he 
finds the reason and real utility of them; and the more 
will be convinced that very few of the precautions required, 
by the general practice of the profession, are without the! 
use, or can be safely dispensed with. 1 Inst. 290, b, 29% L 
294, b, in n.; and see Treat. Eq. lib. ii, c. 4. § 3. inn. 3 a 
also tit. Mortgage. p 

By the operation of these long terms, the legal estate being 
separated from the beneficial interest, many ace 

of 








would have resulted from them, had not courts of Ci 
interposed, and laid down certain rules, restrictive of the 
rights of the trustee. Hence it became a rule in equity, 

where the tenant for years is but a trustee for the owner 








TRUST AND TRUSTEE, I. 


the inheritance, he shall not keep out his cestui que trust; nor, 
pari ratione, obstruct him in doing any act of ownership, or 
in making any assurances of his estates; and therefore, in 
equity, such a term for years shall yield and be moulded ac- 
cording to the uses, estates, or charges which the owner of 
the inheritance declares or carves out of the fee. See 1 
T. R. 765. Courts of law, feeling the reasonableness of this 
rule, allow it to prevail as an exception to the general rule, 
which requires a plaintiff in ejectment to recover by the 
strength of a legal title; so that it is now established by 
many decisions, that, even at law, an estate in trust, merely 
for the benefit of the cestui que trust, shall not be set up 
against him; any thing shall rather be presumed. See 
Comp. 46; Doug. 721; Bull. N, P. p. 110; 1 T. R. 758; 
2 T. R.698. 

By the 39 & 40 Geo. 3. c. 50. (the provisions of which were 
extended to Ireland by 58 Geo. 3. c. 46.) for relief of persons 
entitled to entailed estates to be purchased with trust-monies, 
reciting that by the practice of courts of equity in cases where 
money was to be laid out in the purchase of lands to be limited 
to uses capable of being barred by fine, such courts directed 
the money to be paid to the party who could by fine bar the 
Uses, without requiring the actual investment of the money in 
land ; but nevertheless, in cases where a recovery was requi- | 
site to bar such uses, the said courts refused to direct the 
money to be paid to the party who might suffer such reco- 
Very ; it was enacted that in future in all cases where money | 
under the controul of a court of equity, or which any trustees | 
should be possessed of or entitled to, should be subject to be | 
invested in the purchase of freehold or copyhold premises to 
be settled in such manner that it would be competent to the 
first tenant in tail to bar estates tail and remainders, it should 
not be necessary to have such money actually invested; but 
the court, on the petition of the first tenant in tail, and the 
parties having any antecedent estates (being adults, or if 
femes covert, separately examined,) might order such money 
to be paid to them, or applied as they should appoint. Funds 
or other securities in which such money was vested might be 
transferred under orders of the court. 

By the 7 Geo. 4. ¢. 45. the above act was repealed, and its 
rovisions re-enacted and extended; but by the recent statute 
for the abolition of fines and recoveries, the 7 Geo, 4. c. 45. 

is also repealed, and other provisions substituted. See Tail. 

By the 89 & 40 Geo, 3. c. 98, to restrain trusts in deeds or 
Wills, it is provided that no person by deed or will shall settle 
or dispose of any real or personal property, so that the pro- 
duce shall accumulate for a longer term than the life of the 
Settler, or twenty-one years after his decease, or during the 
Minority of any party living at his decease, or the minorities 
of parties beneficially interested. See Executory Devise, I. 

As totrusts for charitable purposes, see statutes 59 Geo. 
€. 81, 91, in addition to those mentioned under title Charita- 

le Uses. 

A trust of a fee-simple estate, or fee-tail, is forfeited by 
treason, under the 33 Hen. 8. c. 20. § 2. but not by felony; 
for such forfeiture is by way of escheat, and an escheat can- 

Not be but where there is a defect of a tenant; and here is a 
tenant. Hard. 495. See Jenk. Cent. 245. A trust for a 
term is forfeited to the king in case of treason or felony ; and 
the trustees in equity shall be compelled to assign to the 
King. Cro. Jac. 513. Ifa bond be taken in another’s name, 
ra lease be made to another in trust for a person, who is 
Afterwards convicted of treason or felony, they are as much 
Hable to be forfeited as a bond or lease made in his own name, 
Or in his possession, See Forfeiture; and Treat. Eq. lib, ii. 
&7.§ linn | 

By the 39 & 40 Geo. 3. c. 88; 47 Geo. 3. st. 2. c. 24; and 
9 Geo, 3. c. 94. his majesty was empowered to direct the ex- 
®cution of any trusts to which lands vested in him by escheat 
for want of heirs, or by forfeiture or alienage, might be subject, 
and to make grants for such purposes, or for restoring them | 
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to the family, or to persons adopted as part of the family, or 
to carry into effect any grant, conveyance or devise, or for 
rewarding discoverers, &c. and that either unconditionally or 
on payment of any sum of money, or to grant to trustees to 
be sold, and the money applied as the crown should direct, 

Now by the 4 & 5 Wm. 4. c. 28. § 2. if a trustee or a 
mortgagee of any land die without an heir, the Court of 
Chancery may appoint a person to convey it pursuant to the 
provisions of the 1 Wm, 4. e. 60; and by § 3. lands and 
chattels vested in any trustee or mortgagee shall not be 
escheated or forfeited by his attainder or conviction for any 
offence, but shall remain in such trustee, &c, or survive to 
his co-trustee, or descend to his representative. 

Although the trust of an estate of inheritance is subject to 
curtesy, yet it was not until recently liable to dower, 2 
Ath, 525; 1 Bro. 326. Butnow by the 3 & 4 Wm, 4. c. 105. 
§ 2. a wile is entitled in equity to dower out of any land of 
which her husband died beneficially interested. See 
Dover, 11. 

For the provisions of the recent statute of limitations, with 
respect to trust-estates, see Limitation of Actions, IL. 1. 














II, Tt was ruled by Lord Chancellor Comper, that the sta- 
tute of frauds, 29 Car. 2. c. 3. § 8. which says, “© That all 
conveyances, where trusts and confidences shall arise or 





| result by implication of law, shall be as if that act had never 


been made,” must relate to trusts and equitable interests, and 
cannot relate to any use which is a PE) estate. 1 P. Wins, 
112. See Treat. Ey. l ii. c. 5, § 8. and note there. 

Where a daughter's portion was charged upon the father’s 
land, she, at the request of her father, had released her inter- 
est in the land, to the intent that he might be enabled to make 
a clear settlement thereof upon the son. Tt was declared by 
the Lord Keeper, that if this was done by the daughter with- 
ont any consideration, there would be a resulting trust in the 
father, whereby he should be chargeable to the daughter for 
so much money. m. 305. 

There are only two kinds of trusts by operation of law; 
either where the deed or conveyance: has been taken in the 
name of one man, and the purchase money paid by another; 








or where the owner of an estate has made a voluntary con 


veyance of it, and declared the trust with regard to one part 
to be for another person, but hath been silent as to the other 
part: in which case he himself ought to have the benefit of 
that, it being plainly his intent. Barnardist. 988, 

No rule is more certain than that if a man makes a con- 
veyance in trust for such persons, and such estates as he shall 
appoint, and makes no appointment, the resulting trust must 
be to him and his hei ‘The trust in equity must follow the 
rules of law in the case of an use; and that it would be so in 
the case of an use is undoubtedly true; and that was Sir 
Edward Cleer's case, in 6 Rep. per Lord Chancellor, Fitz- 
Gib. 223, 

If aman buys land in another person's name, and pays the 
money for the land, this will be a trust for him that paid 
the money, though there be no deed declaring the trust; 
because the statute of frauds extends not to trusts raised by 
the implication of law: and a bare declaration by parol, on 
a deed assigned, may prevent any resulting trust to the as- 
signor, 2 Ment. Rep. 361; 2 Vern. 294. Where there has 
been fraud in gaining a conveyance from another, that is a 
reason of making the grantee considered as a trustee, 1 P, 
Wms. 118. 

If a man purchase an estate and do not take the 
ance in his own name only, the clear result of all th 
without a single exception is, that the trust of the legal estate, 
whether freehold, copyhold, or leasehold; whether taken in 
the name of the purchaser and others jointly, or in the names 
of others without that of the purchaser; whether in one 
name or several; whether jointly or successive, results to the 
man who advances the purchase money, unless such a result- 
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ing trust would break in upon the policy of an act of parlia- 
ment. See 17 Ves. 251; and 3 Ridg. P. C. 106. 

Where a trustee purchases lands out of the profits of the 
trust-estate, and takes the conveyance in his own name, it 
was formerly held, that though probably, if he could not 
make other satisfaction for the misapplication, these lands 
might be sequestered, yet they could not be declared to be a 
trust for Cestui-que-Use, no more than if Æ borrows money 
of B. for it is not a trust in writing; and a resulting trust it 
could not be, because that would be to contradict the deed 
by parol proof, directly against the statute of frauds. But it 
was allowed, that if this purchase had been recited to have 
been made with the profits of the trust-estate, this appearing 
in writing might ground a resulting trust. And on appeal to 
the House of Lords, this decree was affirmed, Kirk v. Webb, 
Chan, Prec. 84. pl. 77. 2 P. Wms. 414. 

So, where a testator empowered the executor to lay out 
the personal estate in land, and settled it on 4. and his 
heirs; and the executor being about to purchase, told 4’s 
mother of it, and asked her consent, but took the convey- 
ance in his own name, and no trust in writing was declared, 
but it was proved that he at several times declared it must 
be sold to make 4. satisfaction; yet the court, (though 
inclined to decree a conveyance to A., the executor being 
dead insolvent,) declared it could not, because there was no 
express proof of the application of the trust-money. Chan. 
Prec. 168, pl. 139. It has however been held, in more mo- 
dern cases, that evidence aliundé is admissible to show that 
the purchase was made with the trust-money ; and that, upon 
such fact being clearly proved, a trust will result, See Ambl, 
409, 

But unless the trust arise on the face of the deed itself, the 
proofs must be very clear, 1 Vern. 366; 2 Atk. T1; and ho 
ever clear they may be, it seems doubtful whether parol 
dence be admissible against the answer of the trustee denying 
the trust. 2 Freem. 289; Prec. Chan, 103; 2 Ath. 165. 
4 East, 577,n. (b). And in cases of this nature the claima 
in opposition to the legal titles, should not delay asserting his 
rights, as a stale demand would meet with little attention. 
7 Bro. P. C. by Tomlins, 279. 

Where the evidence is merely parol, although clearly ad- 
missible, it will be received with great caution. Evidence of 
naked declarations made by the purchaser himself is, as Sir 
William Grant observed, in all cases most unsatisfactory, on 
account of the facility with which it may be fabricated, and 
the impossibility of contradicting it. Besides, the slightest 
mistake or failure of recollection may alter the effect of the 
declaration, 

So Lord Hardwick laid it down that parol evidence might 
be admitted to show the trust from the mere circumstances 
of the pretended owner of the real estate or inheritance which 
made it impossible for him to be the purchaser. 2 Atk. 713 
and see 1 Atk. 59; Ambl. 413; 10 Ves. 511. 

However, parol evidence will be allowed to prove the pur- 
chaser’s intention that the person to whom the conveyance 
was made should take beneficially, and if satisfactory he will 
be entitled to the estate, 2 East, 534, n.; 1 Ves. Sen. 57; but 
the proof rests upon him to show that the name from whom 
the consideration moved did not mean to purchase in trust 
for himself, but intended a gift to him. 3 Ridg. P. C. 178. 

Lord Hardwick appears to have been of opinion that this 
doctrine of resulting trust only extended to cases where the 
whole consideration is paid by one person, and the convey- 
ance taken in the name of the other. See 9 Mod. 233. But 
in a more modern case the late vice chancellor following the 
true principle, decided in favour of the resulting trust, where 
joint purchase had been made by several individuals. 2 Ves. 
‘& Beam, 388. See Sugden’s Vendors. 

When an estate is subject to a trust or equitable interest, 
and a person purchases it for a valuable consideration with 
notice of the trust or equitable interest, the estate will be 
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subject to it in the hands of the purchaser, 2 Vern. 2713 
3 Atk. 238; 16 Ves. 249; and a person acquiring an estate as 
a mere voluntary grantee, even withont notice, see 1 Coke, 
121, b; 2 Salk, 680; or as a devisee, 2 P. W. 200, will take 
it subject to every beneficial or equitable lien. The princi= 
ple has been extended to that equitable lien which a vendor 
has for any part of his purchase money remaining unpaid. 
15 Ves. 829; 2 V.§ B. 306. See Saunders on Uses, 319. 

With respect to the cases in which a trust shall result to 
the heir, where the particular purpose for which land was to 
be converted into money may have failed, see 3 P, Wms. 20. 
and Mr. Cox's note (1) there, where the cases are collected 
and referred to their respective principles. 


III. A trust to pay portions, legacies, &c. out of the rents 
and profits of the lands, at the day prefixed, gives the trustees 
power to sell; if the annual profits will not do it within that 
time, then they may sell the land, being within the intention 
of the trust: and they cannot sell to raise the money, except 
it be to be paid at a certain time. Rep. Chane. 176. 
trustee for sale of lands for payment of debts, paying debts 
to the value of the land, thereby becomes a purchaser him- 
self. Ibid. 199. But where a trustee for paying portions 
pays one child his full share and the trust estate decays, he 
shall not be allowed such payment. 2 Chan. Ca. 182. 

If one devises land to trustees until his debts are paid, with 
remainder over, and the trustees misapply the profits, they 
shall hold the land only till they might have paid the debts, 
if the rents had been duly applied; and after that the lat 
is to be discharged, and the trustees are only answerable: 
1 P. Wms. 519. A person having granted a lease of land t0 
trustees, in trust to pay all the debts which he should owe at 
his death, in just proportion, without any preference; it was 
here declared, that the simple contract debts became as debts 
due by mortgage and should carry interest. Ibid, 229. 

In a case where a power of sale was reserved to three 
trustees and their heirs, one of the trustees died, and 
two surviving trustees executed the power: the Court 0 
King’s Bench held, that the power was not well executed: 
although the deed expressly provided that the money arising 
from the sale should te intrusted to the trustees for the tim 
being, and also reserved a power in case of death to appoint 
new trustees. 1 B. § 4. 608. 

A trust for sale vested in Æ. and his heirs is incapable of 
being delegated, and cannot therefore be executed by. 
assignee of 4. although the deed declared that the receipt 
of A., his executors, administrators, and assigns should 
sufficient discharges for the purchase money. Bradford Ve 
Bulfeld, 2 Sim. 264. 

A trustee for sale who has renounced is not a necessary 
party to the conveyance, or to the receipt of the purchas® 
money. 5 Mad. 435. 

In equity, trusts are so regarded, that no act of a trustee 
will prejudice the cestui que trust ; for though a purchaser fot 
valuable consideration, without notice, shall not have his til 
any ways impeached, yet the trustee must make goof a 
trust; but if he purchases, having notice, then he is the 
trustee himself, and shall be accountable, br. Cas. Eq: 98% 

The power of the trustee over the legal estate vested p 
him exists only for the benefit of the cestui que trust. 
deed, by means of that power, prejudice the cestui 1 
trust, by alienating the estate wholly or partially (as DY 
mortgage, 1 P. Wms. 279.) to a purchaser for a valuable con" 
sideration; for, as we have already seen, a voluntary convey 
ance would not have the effect; but such an abuse of trust c% 
hardly occur, unless where a trustee is in possession of 
trust-estate and of the title-deeds, and even then very r® a 

Where trustees in a settlement join with tenant for life 7 
any conveyance, to defeat a remainder, before it comes in emg 
this is a plain breach of trust; and those who claim un 
such deed, having notice of the trust, will be liable to 
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Good the estates, 2 Salk. 680. Yet in case a trustee joins 
With cestui que trust in in a deed to bar the entail, as it is 
Ro more than what he may be compelled to, it is no breach of 
his trust. 1 Chan, Cas, 49, 218. 

See the provisions of the recent statute appointing pro- 
tectors of settlements, title Tail. 

See further, as to the several modes by which prejudice 
may be induced by acts of the trustee, and of the interposi- 





trust, Treat. Eq. lib. ii, c. 7. § 1. 

A judgment or a commission of bankruptcy against a trus- 
tee, 1 P, Wms. 278; 2 P. Wms. 318; 3 P. Wms, 187. will not 
in equity affect the estate; nor can his wife claim dower or 

eebench out of it, 2 Ves. 634, 8; 2 Freem. 43; nor can the 
husband of a female trustee be entitled as tenant by the cur- 
tesy. 1 Atk, 603; S.C. 2; Eg. Abr, 728. 

With respect to the escheat or forfeiture, by the trustee of 
à trust-estate, see ante, I. 

A trustee may devise the trust-estate, but the devisee takes 
the estate subject to the original trust. 8 Ves. 417. But 
though even under general words (1 P. Wms. 197.) the trust- 
estate may be devised, yet wherever the trusts under which 
the trustee's property is devised are inconsistent with the 
Supposition that the trust-estate was meant to be included in 
the devise, it will he presumed it was not intended to pass, 
and will not pass. 8 Pes. 435; 8 T. R. 118, 

A trustee cannot (without an express power for that pur- 

se) alter the nature of the trust property, Amb. 241, either 

y converting land into money, investing money in the pur- 
chase of land, 1 Ves, 461; Amb. 870; or by taking a lease 
for lives instead of renewing a lease for years, 3 P. Wins, 99; 
18 Ves, 214, so as to vary the right of succession to such 
Property, unless it be under particular circumstances, and 
evidently for the benefit of the trust-estate. Prec, Cha. 
3 Brown, 518; Amb. 417. 

A trustee selling stock, and investing it in other stock, or 
Annuities, for the purpose of increasing the income of tenant 
for life, at the expense of the remainder-man, was declared 
answerable for the original fund or the sum produced by 
the sale, at the option of the remainder-man, with interest 
or dividends according to his option. 4 Russ, 268. he 

Neither can trustees lend money on different securities 
than those authorized by the instrument creating the trust. 
nd a power to lend trust money upon real or personal secu- 
tity does not enable trustees to accommodate a trader with a 
Joan upon his land. Coop. 33. And wherever trustees take 
Upon ene to lend an infant's money on a private secu- 
tity, they are responsible for the failure of the security. 
Ê Cox, 1, So one trustee suffering the other to have trust 
money on a note of hand, is liable to make it good. 3 Bro. 

t C. 112. 

Courts of equity view purchases by trustees of trust-estates 
With great jealousy, and to set aside such a purchase it is not 
Necessary to show they have made an advantage. 8 Ves. 348, 
10 Ves, 393. There is however no rule that a trustee to sell 
fannot be the purchaser ; but however fair the transaction, 
ìt must be subject to an option in the celui que trust, if he 
Comes in a reasonable time, to have a re-sale, unless the trus- 
tee, to prevent that, purchase under an application to the 
Court, 5 Ves. 678. 

When a trustee or guardian renews a lease, the new lease 
Shall be subject to the trust affecting the old lease. 1 Cha. 
Ca. 191; 1 Atk, 480; 2 Atk. 597; 8.AUk. 538; 17 Ves. 228; 
È Ves, & B. 45; 18 Ves.259,274. And if a lease be settled 
“pon A. for life, with remainders over, and Æ. obtain a re- 
ewal of the lease, the renewed lease shall be bound by the 
‘sts of the will or settlement, Amb, 658, 715, 734; 1 Bro. 
107; 2 Bro. 291; 4 Bro. 161; 11 Ves, 3835 15 Ves, 236, 
Šo, if one of three lessees, under a lease from a dean and 
Shapter, surrender the old lease, and take a new lease to him- 
Self, it shall be a trust for all of them. 1 Vern. 276; Cro. 

















































































TRUST AND TRUSTEE, III. 


Eliz, $02. In these cases the rule of equity is enforced even 
against the express intention and contract of the lessor. Sel. 
Ca, Chan. 61; 3 Mer. 190, 847; 3 Atk, 

If a person jointly interested with an infant in a lease, 
obtain a renewal to himself only, and the lease prove bene- 
ficial, he shall be held to have acted as trustee; and the 
infant may claim his share of the benefit; but if it do not 
prove beneficial, he must take it upon himself. 1 Bos. § 








tion of courts of equity in favour of the trustee and cestui que Pul. 876. 


Where an agent employed to purchase an estate buys it for 
himself, equity will consider him as a trustee for the princi- 
pal. 1 Russ. & M. 53. 

It is, generally speaking, a rule, that a trustee releasing or 
compounding a debt due to the trust-estate must answer for 
the loss occasioned by such release or composition. 1 Vern, 
342; 1 Cha. Rep. 125. Yet the rule must always depend 
upon the particular circumstances of the case; for where a 
trustee, in releasing or compounding a debt, acts from pru- 
dential motives, and with a view to benefit the trust property, 
the courts will consider his conduct not only excusable, but 
in many instances laudable. 3 P. Wms. 381. On the other 
hand, where a trustee buys in an incumbrance for less money 
than is actually due, the trust-estate shall receive the benefit 
of the composition. 3 P, Wms. 251; 1 Vern, 2 Ath, 54, 

Trustees being obliged to join in receipts one, is not charge 
able for money received by the other; in the case of exec! 
tors it is otherwise. 1 Salk. 318; 2 Vern. Rep, 515. 

But where trustees so join in a receipt, that it cannot be 
distinguished what was received by one, and what by the 
other, there they shall both be charged with the whole: so, 
where one trustee, having received the trust money, handed 
it over to his companion, he shall be charged; for where, by 
any act or any agreement of a trustee, money gets into the 
hands of his companion, whether a trustee or co-executor, 
they shall both be answerable. So, if a trustee be privy to 
the embezzlement of the trust-fand by his companion, he 
shall be charged with the amount. Zreat, Ei ec 7. § 5, 
inn. 

Payment by bankers to one of several: trustees, of the pro- 
ceeds of stock sold out under a joint power of attorney from 
the trustees, does not discharge the bankers as against the 
other trustees, unless previously authorized by them. 12. 
§ M. 364, (N. P.) 

A clause in a settlement that trustees shall not be charge- 
able, except for money actually received, does not bind the 
trustees as a covenant, but is a cause of indemnity to take 
away that responsibility which each would otherwise be sub- 
ject to for the acts of the others: and only leave each of them 
accountable for what he actually receives as for a simple 
contract debt, 17 R. 42. k 

Where a settlement directs that a new trustee shall be 
appointed, on any trustee retiring, and that the trust-pro- 
perty shall be vested in the new and continuing trustees, if a 
retiring trustee does not appoint a successor, but vests the 
trust property in the continuing trustee alone, this is a breach 
of trust; and the retiring trustee is liable for misapplication 
of the trust funds. 4 Muss, 272. 

A trustee, robbed by his own servant, shall be discharged 
of it in account; though great negligence may charge him 
with more than he hath received in the trust. 2 Cha, Ca, 23 
1 Vern. 144. 

It seems now to be settled, notwithstanding some old de- 
terminations to the contrary, that a trustee (or executor) is 
chargeable in equity with interest on the trust-fund in his 
hands, wherever it appears that he has made interest; and 
not only aas huss iéshis appear to: have employed the trust- 
money in trade, whence he has derived profits beyond the 
rate of interest, he shall account for the whole of such proe 
fits: and still further, if a trustee or executor retain mone’ 
in his hands for any length of time, which he might by appli- 
cation to the court, or by vesting in the funds, have made 
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TRUST AND TRUSTEE, III. 


A trustee is entitled to no allowance for his trouble in the 
trust; but he will be paid his costs in case of an. unfounded 
suit against him. Treat. Eq. ii. c. 7. § 3. in n. 

Where a corporation is in possession of funds arising from 
rates Apa to them by act of parliament, and to be appro- 
priated to certain beneficial purposes, they are as it seems, 
trustees; but at all events, they are accountable persons; and 
the act having provided that they should furnish parliament 
with an annual account of the sums received, this was held 
not to oust the jurisdiction of the Courts of Chancery, 
which in such a case can only be taken away expressly or by 
necessary implication. Att. Gen. v. Dublin Corp.1 Bligh, $13. 

The current of decisions, where a legatee might be con- 
strued into a trustee, has lately been against the creating such 
a trust, the question being purely matter of intention, to be 
collected fronsthe words-of the testamentary instrument; 
in all the cases where a trust has been created, its objects 
have been defined. See Meridith & al. v. Keneage & al. in 
Dom. Prec., 1 Sim. 542; and also pp. 534, 540, 550, 565. 

Where personal property is bequeathed to the executors, 
as trustees, the probate of the will is an acceptance of the 
trusts. 1 Jac. 198, 

Lord Hobart is stated to have been of opinion, that an 
action at law might be maintained against a trustee for 
breach of trust. See 1 Æq. Ab. 384, inn. But this opinion 
is inconsistent with Lord Hardwicke's definition of a trust; 
which is, that it is such a confidence between parties, that no 
action at law will lie, but is merely a case for the considera- 
tion of courts of equity. 2 Atk. 612. ‘That a trustee is 


liable in equity for a breach of trust, was expressly deter- | 
mined in Vernon v, Vaudrey, Barn. C. 303. But it is material | 


to observe, that even in equity the cestui que trust is con- 
sidered but as a simple-contract creditor, in respect of such 
breach of trust; unless the trustee has acknowledged the 
debt to the trust-estate under hand and seal. See 2 Atk. 119; 
Forest. 109. 

There is no primary liability between the parties to a 
breach of trust, they are all equally liable; and it is no ob- 
jection to a suit by lech seeking relief against a breach of 
trust, that one of the defendants against whom no relief is 
prayed may have been a party to such breach of trust. 
1 Milne § K. 127. 

Where trustees become bankrupt, the chancellor may, by 
the 6 Geo. 4. e. 16. § 79. order a conveyance or assignment 
of the trust estate to other trustees. 


By the 11 Geo. 4. and 1 Wm. 4. c. 60. all former acts | 


relating to the transfer of estates and funds vested in trustees 
and mortgages were repealed with the view of giving to the 
courts of equity ampler powers than they before possessed, 
and of extending their jurisdiction to cases, as, for instance, 
constructive trusts, which were not within the former sta- 
tutes. 

y § 3. where trustees or mortgagees of land are lunatic, 
the lord chancellor may direct the committees of such per- 
sons to convey such land to such persons as he shall think 


maopen 
r (§ 4.) he may direct the committee or other person to 
transfer stocks or funds standing in the name of a lunatic 
trustee, and receive and pay over the dividends. 

And by § 5. the lord chancellor, before inquisition, may 
appoint a person to convey or transfer. 

y § 6. infant trustees or mortgagees are empowered to 

convey by the direction of the Court of Chancery. 
_ By § 7. infant trustees or mortgages of land within the 
jurisdiction of the courts of Lancaster and Durham, may 
conte ey the direction of such courts, 

§ 8. When trustees of real estates are out of the juris- 
diction, or it is uncertain whether they be alive or who may 





TRUST AND TRUSTEE, III. 
be the heir, the Court of Chancery may appoint a 
to convey. 

§ 9. When trustees of leasehold estates are out of 
jurisdiction of Chancery, or it shall be uncertain whether th 
trustee last known to have been possessed as aforesaid be 
living or dead; or if any trustee, or the executor of any 
trustee, shall neglect or refuse to assign or surrender 
land for twenty-eight days, after a proper deed shall h 
been tendered for his execution, the Court of Chancery m 
direct any person whom such court may think proper to 
point, to assign or surrender such land to such person 
such manner as the court shall think proper. 

And by § 10. a provision nearly similar is made for 
transfer of stocks or funds standing in the names of tru 
out of the jurisdiction, &c. 

§ 11. Directions or orders of the Court of Chancery, % 
by the lord chancellor, &c. under the authority of the act, 
to be made upon petition. 

But (§ 12.) the lord chancellor or court may direct a bill 
to be filed to establish the right. 

§ 15. Any committee, infant, or other person directed by 
the act to make or join in making any conveyance or transfe 
or receipt or payment, shall be compelled, by the order to 
be obtained as therein-before is mentioned, to make and © 
cute the same. 

§ 14. Mortgage money belonging to infants is to be 
into the bank, or as the court shall direct. 

§ 15. The act is to extend to trustees having an inte 
or having duty to perform. 

§ 16. ‘The representatives of vendors are to be 
within the act, after a decree for specific performance 
persons in whose names purchases are made to be 
trustees, 

So (§ 17.) tenants for life, &c. of estates devised in 
ment, and contracted to be sold, may be directed to convey 
after a decree for specific performance. 

§ 18. The act is to extend to other constructive and 
ing trusts, when declared by decree. 

§ 19. Husbands of female trustees to be deemed tru 
within the act. 

§ 20. The provisions as to lunacy are to extend to all p 
sons compellable to convey. 

§ 21. The act is to extend to petitions in cases of cl 
and friendly societies. 

§ 22. The lord chancellor or Court of Chancery may 

int new trustees, upon petition, although there is no po 
in any deed or instrument creating or declaring the trust? 
land or stock to appoint new trustees. a 

By § 23. the Court of Chancery is empowered to 
new trustees of charities. 

§ 24. Enacts the manner of proceeding where trustees © 
fendants in equity, cannot be found. 

§ 26. And the powers and authori 
the lord chancellor of Great Britain, 
shall extend to all land and stock within any of the 40! 

S, plantations, and colonies, belonging to his mi 
(except Scotland and Ireland). 

§ 27. The powers and authorities given by the act to 
chancellor of Great Britain may be exercised in like 
by the lord chancellor of Ireland, intrusted as afore! 
respect to all land and stock in Ireland. f 

§ 28. The powers given to the lord chancellor atè. 
extend to the lord keeper and com ners, 

§ 29. The powers and authorities given by the act t 
chancery in England shall extend to all land and stock Wi 
any of the dominions and colonies belonging to his 

‘except Scotland). 
‘ And (§ 30.) may be exercised by the Court of Bxcheday. 

§ 31. The powers given to courts in England may 
exercised by the same courts in Ireland. 
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§ 83. The act is to be an indemnity to the bank and other 
mMpanies. 

See further, Uses and Trusts. 

TUB. A measure containing sixty pounds’ weight of tea; 
and from fifty-six to eighty-six pounds of camphire, &c. 
lerch Dict. 

TUB-MAN. See Pre-audience. 

TUMBRELL, Tumbrellum, Turbichetum.] Is an engine 
punishment, which ought to be in every liberty that hath 
lew of frank-pledge, for the correction of scolds and unquiet 
omen. Kitchin, 18. See Castigatory ; Pillory. 

TUN, Sax.] In the end of words, signifies a town, or 
Awelling-place. 

Tun, Lat. Tunellum.] A vessel of wine and oil, being 
four hogsheads, 1 Rich. 3. c. 12. (repealed). A tun of 
imber is a measure of forty solid feet, cut to a square. 
12 Car. 2. c. 18. (repealed). See Measure. 

TUNGREVE, Sax. tungereva, i, e. ville prepositus.] A 
town-reeve or bailiff; qui in villis (et quee decimus maneriis) 

ini personam sustinet, ejusque vice omnia disponit et mode- 
tatur, Spelman, 

TURBAGIUM. The liberty of digging turfs. Mon. 


























Ang. i, 682. 
URBARY, turbaria, from turbus or turba, an obsolete 
Latin word for turf, A right to dig turfs on a common, or in 
‘Mother man’s ground. Kitch. 94. Also it is taken for the 
Place where turfs are dug. See Common of Turbary. 
. TURKEY COMPANY. The trade to the Levant sub- 
fisted under a charter in the 3d year of King James I. con- 
med by letters patent of 13 Car. 2. The incorporation was 
by the name of The Governor and Company of Merchants of 
ingland trading into the Levant Seas. ‘The qualifications for 
Admission to this company were these: they were to be mere 
Merchants; and no person residing within twenty miles of 
London was to be admitted, unless he was made free of the 
City, ‘The fee of admission was, by the charter of Jac. 1. 251. 
t those under twenty-six years old, and 50/7. for those above 
at age, The greatness of this fee, and the peculiarity of 
the description of candidates, were thought unnecessary 
traints : and by 26 Geo, 2. ¢. 18. it was enacted, that every 
inbect of Great Britain might be admitted, upon proper 
pplication, into 'The Turkey Company, upon paying the sum 
201, By 20 Geo. 3. c. 18. the like privileges were extend- 
to the Irish traders. By 32 Geo. 3. c. 65. British subjects 
ident in foreign parts might be admitted into the company, 
taking the oaths before persons whom the company are 
abled to appoint for that purpose. 
The limits of this trade were mentioned very generally in 
‘he first charter granted in 1581; the liberty there given was 
to trade to Turkey.” In the 2d charter in 1593, the trade 
Ras specified more particularly; namely, to Venice, Zante, 
Cephalonia, Candia, and other Venetian territories, the domi 
tions of the grand seignior, by land and sea, and through hi 
untries over land to the East Indies.” 
his company was abolished by the 6 Geo. 4. e. 33. and all 
ts Property at Smyrna or elsewhere vested in the crown. 
TURN, or TOURN. The great court-leet of the county, 
if the county-court is the court-baron; of this the sheriff 
i dge, and this court is incident to his office; wherefore it 
frovilled the sheriff’s tourn: and it had its name originally 
om the sheriff's taking a turn or circuit about his shire, and 
ding this court in each respective hundred. See 4 Comm. 
3; 2 Hawk. P. C. c10. 
The nature of the jurisdiction of this and the court-leet are 
Xaetly the same, the former being only a larger species of the 
ter, extending over more territory; but not over more 
Uses. Much of the business of both has now, (we will not 
Y whether properly or not,) by degrees devolved on the 
urt of quarter sessions. See County-Court, Court- Leet ; 





































































12 Hawk. P. C. ubi suprà; and Comm. Dig. tit. Leet. 
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The turn is a court of record; and, by the common law, 
every sheriff ought to make his turn or circuit throughout all 
the hundreds in his county, in order to hold a court in every 
hundred for redressing common grievances, and preservation 
of the peace; and this court might be holden at any place 
within the hundred, and as often as the sheriff thought fit: 
but this having been found to give the sheriff too great power 
of oppressing the people, by holding his court at such times 
and places at which they could not conveniently attend, and 
thereby increase the number of his amercements; by the 
statute of Magna Charta, c. 35. it was enacted, that no sheriff 
shall make his turn through a hundred but twice in a year, 
viz, once after Easter, and once after the feast of St. Michael; 
and at the place accustomed, Also a subsequent statute 
ordained, that every sheriff shall make his turn yearly, one 
time within the month after Easter, and another time within 
the month after Michaelmas; and if they hold them in any 
other manner, they shall lose their turn for that time. 31 
Edw. 8. st. 1. c. 15. 

Since these statutes, the sheriff is indictable for holding 
this court at another time than what is therein limited, or at 
an unusual place: and it has been held, that an indictment 
found at a sheriff's turn, appearing to have been holden at 
another time, is void. Dalt. Sher. 890, 391; Dyer, 151; 38 
Hen. 6. 

At common law, the sheriff might proceed to hear and 
determine any offence within his jurisdiction, being indicted 
before him, and requiring a trial, till sheriffs were restrained 
from holding pleas of the crown by Magna Charta, cap. 17. 
But that statute doth not restrain the sheriff's turn from taking 
indictments or presentments, or awarding process thereon ; 
though the power of awarding such process being abused, 
was taken from all the sheriffs, (except those of London,) by 
1 Edw. 4. c. 2. and lodged in the justices of peace at their 
sessions; who are to award process on such indictments de- 
livered to them by the sheriff, as if they had been taken be- 
fore themselves, &c, 2 Hawk, P. C. e; 10, 

‘The sheriff's power in this court is still the same as anciently 
it was in all cases not within the statutes above-mentioned ; 
he continues a judge of record, and may inquire in his turn of 
treasons and felonies, by the common law; as well as the 
lowest offences against the king, such as purprestures, seizure 
of treasure-trove, of weights, estrays, goods wrecked, &e. 
All common nuisane nd annoyances, and other such like 
offences; as, selling corrupt victuals, breaking the assise of 
beer and ale, or keeping false weights or measures, are here 
indictable ; also all common disturbers of the peace, barretors, 
and common oppressors; and all dangerous and suspicious 
persons, &e. 

The sheriff, in his turn, may impose a fine on all such as 
are guilty of contempts in the face of the court; and upon a 
suitor to the court making a default, or refusing to be sworn 
on the jury; or ona bailiff not making a panel; on a tithing 
man neglecting to make his presentment; or a person chose 
constable refusing to be sworn, &c. He may amerce for 


























offences; which fines and amerciaments are leviable and 


recoverable by di 
‘TURNPIKES 
TURPIS CAUSA. A base or vile confederation, on which 

no action can be founded. See Fraud, Wager. 

The principle of publie policy is this: ex dolo malo non 
oritur actio, No court will lend its aid to a man who founds 
his cause of action upon an immoral or illegal act. If, from 
the plaintiff's own stating, or otherwise, the action appears to 
arise ex turpi causd, or the transgression of a positive law of 
the country, then the court says he has no right to be assisted : 
it is upon this ground that the court goes, not for the sake of 
the defendant, but because they will not lend their aid to a 
plaintiff in such a cause. Spelman v. Johnson, Comp. 841. 

Contracts with a view to future prostitution are illegal ; 


ss, &e, See 2 H. P, C. e. 10, 
See Ways. 











but an engagement by way of reparation for past seduction 
will be supported, if not accompanied with any purpose of 
future cohabitation. 2P. WW. 339; 3 Burr. 1568; 2 Ves. 160. 

Every contract, the object of which is the violation of a 
public or private duty, is void; such are bribes for appoint- 
ment to offices of trust; private engagements that an office 
shall be held in trust for a person by whose interest it was 
procured ; agreements to stifle a prosecution for any crime of 
a public nature ; bonds to recompense the procuring marriage. 
2 H. Bl. 322, 327; 8 T.R.89; 2 Wils. 347. As to marriage 


bonds, &c. see Marriage. 

TUTOR. See Schoolmaster. Tutor is the Scotch law 
term for guardian. 

TWAITE. A wood grubbed up, and converted to arable 
Jand. Co. Lit. 4. 

TWANIGHT GESTE, hospes duarum noctium.) A guest 
at an inn a second night, See Third-Night-Awn Hinde. 

TWELFHINDI, J] The highest rank of men in the 
Saxon government, who were valued at one thousand two 
hundred shillings; and if any injury were done to such per- 
sons, satisfaction was to be made according to their worth. 
EI. Alf. c. 12, 13; Hen. L. c. 76. 


` 





TWYHINDI, Sax.] The lower order of Saxons, 
at 200s, as to pecuniary mulets inflicted for crimes. Ll. 


c. 12. 
TYHTLAN. An aceus 


n, impeachment, or 
ae or offence. LI. Ethelred, e. 2. 
YLWITH, Brit. from tyle, the scite of a house, or 
fit for a house; or tylath, abetis It is applied to far 
a tribe or family branching forth of another, called in 
English heraldry second or third houses; so that, in case tl 
t paternal stock branched itself into several tylwit 
jouses, they carry no second or younger houses further. 
use of these tylwiths was to show not only the origin: 
families as to the pedigree, but the several distinctions 
distances of birth, that in case there should be a failure in 
line, the next in degree may claim their interest accordit 
the rule of descent, &c. ‘ll. See Descent. 4 
TYNMOUTH. In the honour of T'ynmouth, is a custo 
ary descent of lands, that if any tenant in fee hath issue 
or more daughters, the land shall go to the eldest 
for life only, and after, to the cousin of the male line; ai 
default thereof, to escheat. 2 Keb. iii, 114. 
TYTHES. See Tithes. 





UND 


DAL, is the same as Allodial; and is applied to rights 
or property possessed independently of any superior. 
Thus the Udal lands in Orkney and Zetland require no in- 
fiment, charter or sasine, and hold of no superior : though 
after the proprietor has resorted to the crown for a charter, 
-the Jands are held of the crown feudally as other lands in 
cotland. Scotch Law Dict. 
UFFINGI, The kings of the East Angles were so termed 
from King Uffa, who lived in the year 578. Matt. West, 


















ULCUS. A hulk of a ship of burden. Zeg. Ethelred. 
ULLAGE, Is when there is want of measure in a cask, 
Cy 

ULNAGE. The same with Alnage ; which see. 


ULNA FERREA. Was the standard ell of iron, kept in 
the exchequer for the rule of measure. Mon. Angl. ii. 383. 

ULTIMUS HARES, The last heir: this is the king; 
Who succeeds, failing all relations. Scotch Dict. 

UMPIRE anp UMPIRAGE, See Award, 

UNANIMITY OF JURIES. See Jury. 

UNCEASESATH. An obsolete word mentioned in Leg. 
Ince. cap. 37; viz. he who kills a thief may make oath that 
he killed him in flying for the fact, et parentibus ipsius occisi 
juret unceasesath ; that is, that his kindred will not revenge 

is death, From the Saxon, ceas, litis, and un, which is a 
hegative particle, and signifies without; and ath, which is 
Oath; i. e. to swear that there shall be no contention about it, 
Blount. 

UNCERTAINTY OF THE LAW. On this subject, see 
3 Comm. 825; where the popular doctrine of the hardship 
and inconveniency of this supposed evil is very ably explain- 
ed and refuted. 

UNCIA TERRA; UNCIA AGRI. These phrases often 
Occur in the charters of the British kings, and signify some 
Measure or quantity of land. It was the quantity of 12 
iii, and each modius possibly 100 feet square, Mon. Angl. 

198, 

UNCORE PRIST. The plea of a defendant, in nature 
of a plea in bar; where, being sued for a debt due on bond 
ât a day past, to save the forfeiture of the bond, he says that 
he tendered the money at the day and place, and that there 

Was none there to receive it; and that he is also still ready to 

Bey the same. See Tender. 
NCUTH, Sax.] Unknown. 
Hinde. 
UNDE NIHIL HABET. 


er, 
UNDER-CHAMBERLAIN OF THE EXCHEQUER. 
n officer there that cleaved the tallies written by the clerk 
9f the tallies, and read the same, that the clerk of the pell 
4nd comptrollers thereof might see their entries were true. 
He also made searches for all records in the treasury, and 
had the custody of Domesday-book. ‘There were two officers 
this name. Conell. This office is now abolished, See 
hechequer. 
Vou. 11. 








See Third-Night-dnn- 


See Dote unde nihil habet, 
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UNDER-ESCHEATOR, sub-eschaetor.] Mentioned in 
5 Edw. 3. c. 4. See Escheator. 

UNDER-SHERIEF, sub-vicecomes.] See Sheriff, V. 

UNDERTAKERS, Such as the king’s purveyors em- 
ployed as their deputies, 12 Car. 2. c. 24. The name is 
given in several statutes to persons who undertake any great 
work, as draining of fens, &c. See 2 & 8 P.§ M.c. 6; 43 
Elis. c. 11, and formerly in Ireland to grantees of forfeited 
lands. 

UNDER-TREASURER OF ENGLAND, vice-thesau- 
rarius Anglice.) An officer in the time of King Henry VII, ; 
but some think he was of a more ancient original. His busi- 
ness was to chest up the king’s treasure at the end of every 
term, to note the content of money in each chest, and sce it 
carried into the king's treasury, for the ease of the lord 
treasurer, as being a thing beneath him, but fit to be per- 
formed by a man of great trust and secrecy, And, in the 
vacancy of the lord treasurer's office, he did all things in the 
receipt, &e, This officer is mentioned in 39 Hlis. © 7. § 2. 
as under-treasurer of the Exchequer. 

When there is a lord high treasurer, the chancellor of the 
exchequer is under-treasurer. Madox, Hist, Exch. 198. n. b. 
580, 619, 737, note n. There was also formerly a vice-trea- 
surer for Ireland, See Treasurer, 

UNDERWOOD. See Malicious Injuries, Trees, 

UNDERWRITER. The person who undertakes to insure 
or indemnify another against losses by sea or fire. He is 
called underwriter from his signing his name under or at the 
foot of the policy or instrument by which the insurance is 
effected. See Insurance. 

UN DIEU ET UN ROY. One God, and one king. The 
learned judge Littleton’s motto. 

UNDRESS. A word used for minors, or persons under 
age, not capable to bear arms, &c. Fleta, l. 1. ©. 9. 

UNFRID. One that hath no quiet or peace. Sax. 

UNGELD, A person out of the protection of the law; 
so that, if he were murdered, no geld or fine should be paid, 
or composition made, by him that killed him. Zeg. Ethelred. 

UNGILDA AKER. This is mentioned in Brompton, 
Leg. Ethelred, p. 898; and it signifies almost the same as 
ungeld, viz. where a man was killed attempting any felony, 
he was to lie in the field unburied, and no pecuniary com- 
pensation was to be paid for his death: from the Sax, un, 
without, gilda solutio, and acera, ager. Cowell, 

UNIFORMITY, uniformitas.] One form of public prayers, 
and administration of sacraments, and other rites and cere- 
monies of the church of England, is prescribed by 1 Eliz, e. 
23 13 & 14 Car, 2. c. 4. See Dissenters, Nonconformists. 
NION, clause of, in an infeftment. By such a clause, 
or by a charter from the crown for that purpose, lands or 
tenements lying discontiguous are incorporated, so that one 
seasine may suffice for them all. Scotch Dict. 

Ustox, unio.) A combining and consolidating of two 
churches into one. Also, it is when one church is made 
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subject to another, and one man is rector of both: and 
where a conventual church is made a cathedral. Lyndewode. 
In the first signification, if two churches were so mean that 
the tithes would not afford a competent provision for each 
incumbent, the ordinary, patron, and incumbents, might unite 
them at common law, before any statute was made for that 
purpose; and in such case it was agreed which patron should 
present first, &c.; for though, by the union, the incumbency 
of one church was lost, yet the patronage remained, and 
each patron might have a quare impedit upon a disturbance to 
resent it in his turn. 3 Nels, Abr. 480. The licence of the 
Ea is not necessary to an union, as it is to the appropriation 
of advowsons; because an appropriation is a mortmain, and 
the patronage of the advowson is lost, and, by consequence, 
all tenths and first-fruits. Dyer, 259; Moor, 409, 661. See 
Appropriation. A 
y assent of the ordinary, patron, and incumbent, two 
churches, lying not above a mile distant one from the other, 
and whereof the value of the one is not above 6l. a year in 
the king’s books of first-fruits, may be united into one. 37 
Hen, 8, c. 21. And by another statute, in cities and corpora- 
tion-towns, it shall be lawful for the bishop, patrons, and 
mayors, or chief magistrates of the place, &c. to unite 
churches therein; but where the income of the churches 
united exceeds 100/. a year, the major part of the parishion- 
ers are to consent to the same; and after the union made, 
the patrons of the churches united shall present, by turns, to 
that church only which shall be presentative, in such order as 
agreed ; and, notwithstanding the union, each of the parishes 
united shall continue distinct as to rates, charges, &c. though 
the tithes are to be paid to the incumbent of the united church. 
17 Car. 2. e, 3. A union made of churches of greater yearly 
value than mentioned in the 87 Hen. 8. was held good at com- 
mon law; and, by the canon law, the ordinary, with consent 
of the patron, might make an union of churches, of what 
value soever; so, by statute, with the assent of the king. 
Dyer, 259; 2 Roll, Abr, 778. 

‘When two parochial churches were thus united, the repa- 
rations continued several as before; and therefore the in- 
habitants of the parish where any such church was demolished 
were not obliged to contribute to the repairs of the remainin, 
church to which it was united. Hob. 67. This occasione 
the 4 & 5 Wm. § M. c. 12, by which it is ordained, that 
where any churches have been united, by virtue of the 17 
Car, 2. c. 3. and one of them is demolished; when the other 
church shall be out of repair, the parishioners of the parish 
whose church is down shall pay in proportion towards the 
charge of such repairs, &c, 

Untox of England and Scotland, and of Great Britain, 
and Ireland. See Ireland, Scotland, 

UNITY OF POSSESSION, wnitas possessionis.) Is 
where a man hath a right to two estates, and holds them 
together jointly in his own hands; as if a man take a lease 
of lands from another at a certain rent, and after he buys the 
fee-simple, this is an unity of possession, by which the lease 
is extinguished, because that he who had before the occupa- 
tion only for his rent, is now become lord and owner of the 
land. Terms de la Ley. 

liae pr yest of uk aio enon db tile Gite bosom 
‘void, was presented by the lessor, and instituted and inducted; 
and it was held that this was a surrender of his lease; for 
they cannot stand together in one person, and by the unity of 
possession one of them is extinguished. Hut. 105. 

No unity will extinguish or suspend tithes, but, notwith- 
standing any unity, they remain, &c. 11 Rep. 14; 2 Lill. 

58. 


Unity of possession extiguisheth all privileges not expressly 
necessary; but not a way to a close, or water to a mill, &e, 
because they are thus necessary. A way of ease is destroyed 
by unity of possession ; and a rent, or easement, do not exist 
during the unity, wherefore they are gone. Latch. 153, 154; 





UNIVERSITY. 
1 Vent. 95, See further, Extinguishment, Suspension, Ways 


Both joint tenants and tenants in common hold by unity of 
session, but the estates of the former must necessarily 
ave commenced at one and the same time, whereas those of 
the latter may have been created at different periods; and 
there may exist between them an entire disunion of interest and 
title as well as of time. See Joint-tenants, Tenants in Commons 


UNIVERSITY, 


Ustversrras; the civil law term for a corporation. 1 
Comm. 469.] A place where all kinds of literature are uni- 
versally taught, 

‘The Universities, with us, are taken for those two bodies 
which are the nurseries of learning and liberal science in this 
kingdom, viz. Oxford and Cambridge, endowed with great 
privileges, i 

By 13 Eliz. c. 29. it was enacted, That each of the uni- 
versities shall be incorporated by a certain name, thot 
they were ancient corporations before; and that all letter’ 
patent and charters granted to the universities shall 
good and effectual in law: that the chancellor, masters, 
scholars of either of the said universities, shall enjoy 
manors, lands, liberties, franchises, and privileges, and 
other things which the said corporate bodies have enjoyed, of 
of right ought to enjoy, according to the intent of the said 
letters patent; and all letters patent, and liberties, franchise’ 
&c. shall be established and confirmed; any law, usage, & 
to the contrary notwithstanding. 

The universities have the j Rea of the assise of bread 
and beer, and are to punish offences concerning it: also t 
have the assise of wine and ale, &c, and the chancellor, bis 
commissary, and deputy, are justices of peace for the vill of 
Oxon, county of Oxon, and Berks, by virtue of their officesi 
see 51 Hen, 3; $1 Edw. 1. (both repealed); 7 Edw. 6; 2& 
P. § M.; and the chart. 29 Edw. 3; 14 Hen. 8; 1 & 2 Geo. * 
c. 50. § 24, &e. a 

And the Vice-chancellor of Cambridge may act as justice 
of the county, without the landed qualification, 7 Geo % 
c. 10. See Kiir of Pace, 

Persons acting theatrical performances within the precincts 
of either university, or five miles thereof, shall be deemed 
vagrants; and the chancellor, &c. may commit them to 0 
house of correction, or common gaol for one month, M 
Geo. 2. c. 19. But it is doubtful whether this provision I 
not repealed by the 3 Geo, 4, c, 40. and players generally 
not now within the vagrant act. See Vagrant. 

Their courts are called the chancellors’ courts. ‘The chan 
cellors are usually peers of the realm, and are appointed owi 
the whole university. But the courts are kept by their viet 
chancellors, their assistants, or deputies; their causes 
managed by advocates or proctors, See chart, 14 Hen. 8+ 

As to the power of these courts in civil cases, see Cout 


of the Universities. The following particulars are also 4° 


serving notice. E 
These courts have jurisdiction in all causes, ecelesiast # 
and civil, (except those relating to freehold,) where a sehOltt 


servant, or minister of the university, is one of the 
suit, Cro. Car. 73. the 
Their proceedings are in a summary way, according t0 i 





practice of the civil law; and in their sentences they 8 

the justice and equity of the civil law, or the laws, statuti 

privileges, liberties, and customs of the universiti s OF Os 

laws of the land, at the discretion of the chancellor. 

Car. 73; Heatley, 25; Hard. 508. oie 
If there is an erroneous sentence in the chancellor's 

of the university of Oxford, an appeal lies to the con 

tion, thence to the convocation, and thence to the king li 

chancery, who nominates judges delegates to hear the apr lasti 

the appeal is of the same nature in Cambridge. Wood's 

549; 2 Ld. Raym. 13, 46. 
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, As cognizance is granted to the university of all suits aris- 
ing any where in law or equity, against a scholar, servant or 
minister of the university, depending before the justices of 
the King’s Bench, Common Pleas, and others there mention- 
ed, and before any other judge, though the matter concern 
the king; therefore, if an indebiatus assumpsit is brought by 

o minus in the exchequer against a scholar or other privi- 

ged person, the university shall have conusance, for the 
court of exchequer is inctidbaeinitis general words. Cro. 
Car. 73; Hard. 505. 

But if a debtor and accountant to the king sues a scholar 
by bill in equity in the exchequer, or if an attorney sues a 
scholar by writ of privilege, it is said that the universities 
shall not have conusance, for a general grant shall not take 
away the special privilege of any court, Hard. 189; Lit, 
. 304; 3 Leon. 149. 
ut in the cases where privilege is allowable, a scholar, &c. 
cannot waive his privilege and have a prohibition in the courts 
of Westminster; for the university by right has the conus- 
ance of the plea, where one is a privileged person; and a 
Stranger is forced to sue a privileged person in the courts, 
by reason of that right vested in them. Cro, Car. 73; Hetl. 
But a scholar ought to be resident in the university at the 
time of the suit commenced; and no other ought to be joined 
in the action with him, for in such case he shall not have pri- 
vilege, Hetl, 28, Though it is said that servants of the 
University are privileged, yet it has been held that a bailiff 
ofa college was not capable of privilege. Brownl.74. Neither 
is a townsman entitled to privilege, to exempt him from an 
office in the town, if he Lease a shop and follows a trade, 
though he is matriculated as servant to a scholar. 2 Vent, 
06, 

It is to be observed, that though cases as to freehold ap- 
Pear, as above, to be the only causes excepted in their 
charter, yet it has been held that in actions for the recovery 
Of the possession of a term, without claiming title to the free- 
old, the universities shall have no privilege, because the 
chola may come in question, Cro. Car. 87, 88; Litt. R. 

2. 

It hath been disputed how far the words of the grant en- 
titled them to privilege in matters of equity. And the ge- 
Meral principle of construction seems to be, that where chattels 
only are concerned, or where damages only are to be given, 
there their privilege is allowable; but where the suit is for 
the thing itself, there their privilege cannot be allowed. Vide 
Fent, 362, 

Thus if a scholar of Oxford or Cambridge be sued in 
hancery for a special performance of a contract to lease 
lands in Middlesex, the university shall not have conusance, 
cause they cannot sequester the lands, Gilb, Hist. of C. P. 
94, cites 2 Vent. 363, 

Conusance was granted to the university of Oxford (no 
tause being shown to the contrary) in Easter Term, 9 Geo, 2, 
d the case of Woodcocke and Brooke. Hard. 241. 

A claim of conusance made by the vice-chancellor of the 
University of Oxford (in the vacancy of the office of chan- 
tellor by death,) on behalf the university, was allowed in a 
Plea of ‘trespass. 11 Last, 543. 

Conusance of a plea of trespass sued against a resident 
Member of the university of Cambridge for a cause of action, 
Verified by affidavit to have arisen within the town and 
Suburbs of Cambridge, over which the university court has 
Jurisdiction, was allowed upon the claim of the vice-chancellor, 
On behalf of the chancellor, masters, and scholars of the 
juiversity, entered on the roll in due form, setting out their 
Mrisdiction under charters confirmed by acts of p 
Piet averring the cause of action to have arisen within such 
Mtisdiction, 12 Hast, 12. 



































jo claim of conusance by the university of Oxford was al- 
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lowed in an action of trespass against a proctor, a pro-proctor, 
and the marshal of the university, though the affidavit of 
the latter, describing him as of a parish in the suburbs of 
Oxford only, verified that he then was, and for the last four- 
teen years had been, a common servant of the university, 
called marshal of the university, and that he was sued for 
an act done by him in discharge of his duty, and in obedi- 
ence to the orders of the other two defendants, without stating 
that he resided within the university, or that he was matri- 
culated, 15 East, 634. See further, Cognizance. 

The jurisdiction of the criminal courts in the university of 
Oxford; is thus stated by Blackstone, and it is believed that 
of Cambridge is nearly similar, See 2 Ld. Raym. 13, 46, 

The chancellor's court of Oxford hath authority to de- 
termine all causes of property, wherein a privileged person 
is one of the parties, except only causes of freehold; and 
also all criminal offences or misdemeanors under the degree 
of treason, felony, or mayhem. The prohibition of meddling 
with freehold still continues; but the trial of treason, felony, 
and mayhem, by a particular charter, is committed to the 
university jurisdiction in another court, namely, the court of 
the lord high steward of the university. 

For by the charter of 7th June, 2 Hen. 4. (confirmed 
among the rest by the 13 Zliz. e, 29,) cognizance is granted 
to the university of Oxford of all indictments of treasons, in- 
surrections, felony, and mayhem, which shall be found in any 
of the king's court against a scholar or privileged person; 
and they are to be tried before the high steward of the uni- 
versity, or his deputy, who is to be nominated by the chan- 
cellor of the university for the time being. But when his 
office is called forth into action, such high steward must be 
approved by the lord high chancellor of England; and a 
special commission under the great seal is given to him and 
others to try the indictment then depending, according to 
the law of the land and the privileges of the said university, 
When, therefore, an indictment is found at the assizes or else- 
where, against any scholar of the university or other pri- 
vileged person, the vice-chancellor may claim the cognizance 
of it; and (when claimed in due time and manner) it ought 
to be allowed him by the judges of assize; and then it comes 
to be tried in the high steward's court. But the indict- 
ment must first be found by a grand jury, and then the cog- 
nizance claimed; for it seems that the high steward cannot 
proceed originally ad inquirendum; but only, after inquest in 
the common law courts, ad audiendum et determinandum. 
Much in the same manner as when a peer is to be tried in 
the court of the lord high steward of Great Britain, the in- 
dictment must first be found at the assizes, or in the Court 
of King’s Bench, and then (in consequence of a writ of 
certiorari,) transmitted to be finally heard and determined. 
before his grace the lord high steward and the peers. See 
Parliament, Peers. 

When the cognizance is so allowed, if the offence be inter 
minora crimina, or a misdemeanor only, it is tried in the 
chancellor's court by the ordinary judge. But if it be for 
treason, felony, or mayhem, it is then, and then only, to be 
determined before the high steward, under the king’s special 
commission to try the same. The process of the trial is 
this: the high steward issues one precept to the sheriff of 
the county, who thereupon returns a panel of eighteen free- 
holders ; and another precept to the beadles of the university, 
who thereupon return a panel of eighteen matriculated lay- 
men, “ laicos privilegio universitatis gaudentes.” And by a 
jury formed de medietate, half of frecholders and halt of 
matriculated persons, is the indictment to be tried, and that 
in the Guildhall of the city of Oxford. And if execution 
be necessary to be awarded in consequence of finding the 
party guilty, the sheriff of the county must execute the uni- 
versity process, to which he is annually bound by an oath, 
4 Comm. c. 19. p. 277, 278, 
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The universities and royal colleges are excepted out of the 
Statute of Charitable Uses, 43 Eliz. c. 4. § 2. See Charit- 
able Uses. 

They are also excepted out of the Mortmain Act. Col- 
leges possessed of more advowsons than a moiety of the 
fellows, were not to purchase more, by that statute § 4. 5; 
but this was repealed by 45 Geo. 3. c. 101. See Mortmain. 

Universities may file a bill in equity to discover trusts, 
12 Ann, st. 2. c. 14. § 4. Pending quare impedit, a rule 
may a made for examining patron ‘and clerk, 12 Ann. st. 2. 
c, 14. § 5. 

‘The presentation of benefices belonging to Papists was 
given to the two universities by the 1 W. § M. st. 1. c. 26; 
12 Ann. st. 2. c. 14; and grants made by papists of ecclesi- 
astical livings vested in the universities, were declared void 
by the 11 Geo. 2. c. 17. §5. 

Collegians refusing to take the oaths, the king may no- 
minate persons to succeed. Mandamus lies to admit the 
King’s nominee, 1 Geo. 1. st. 2. c. 13. See title Mandamus. 

a the 4 T. R. 244, the Court of Ki Bench thought that 
a mandamus was the proper mode of trying the validity of an 
election made by the fellows of Trinity Hall, Cambridge, 
which was disputed by the master. And see further, as to 
the election of fellows, &e. 5 Russ. 65, 73, 76, 85. 

Independent members of a college are mere boarders, and 
have no corporate rights ; nor can they appeal to the visitor. 
And if a college do not exceed its jurisdiction, the king’s 
courts have no cognizance, and expulsion of a member is a 
matter entirely within its jurisdi Comp. 319. And see 
6 T. R. 89. 

UNKNOWN PERSONS, Larceny from. 
will lie for stealing the goods of a person unknown, 
P. C. 512, See Larceny. 

UNLAGE. A Saxon word denoting an unjust law; in 
which sense it is used in Zeg, Hen. 1. ¢ 34. 

UNLAWFUL ASSEMBLY, illicita congregatio.] See 
Ri 


iot, 

UNLAWFUL GAMES. See Gaming. 

UNLAWFUL OATHS. See Oaths, Unlawful. 
UNQUES PRIST. See Tender, Uncore prist. 
UPHOLDERS, UPHOLSTERS, or UPHOLSTERERS, 
By two old and obsolete statutes, none shall fick to sale any 
beds, bolsters, &c. except such as are stuffed with one sort 
of dry pulled feathers or clean down, and not mixed with 
scalded feathers, fen-down, thistle-down, sand, &c. on pain 
to forfeit the same or the value ; and they are to stuff quilts, 
mattrasses, and cushions, with clean wool and flocks, with- 
out using horse-hair, &c. therein, under the like forfeiture. 
11 Hen. 7. c. 19; 5 & 6 Edw. 6. c. 23, 

UPLAND. High ground or terra firma, in contradistine- 
tion to marshy and low ground. Zngulph. 

URBAN SERVITUDES. Tenures in cities. Stillici- 
dium is the rain water falling from the roof of a house, which 
the proprietor (in Scotland) cannot throw on his neighbour's 
house without the other is bound by tenure or servitude to 
that purpose. Scotch Law Dict. 

URE. Use, custom, practice, habit. “Put in ure.” 
13 Eliz. c. 2. § 1 (English.) 10 Hen.7. c.11 (Irish.) John- 
son quotes Hooker for a like sense. 

USA. The river Isis, which river was termed Isis from 
the goddess of that name; for it was customary among the 
Pee to dedicate hills, woods and rivers to favourite 

oddesses, and to call them after their names. The Britons, 
having the Brent t reverence for Ceres and Proserpina, who 
was also called Isis, did for that reason name the river Isis; 
she being the goddess of the night, thence they computed 
days by wie as seven-night, &e. Blount. 

SAGE. Differs from custom and prescription. No man 
may claim a rent, common, or other inheritance by usage, 
though he may by prescription, 6 Rep. 65. See Custom, 
Prescription, Ways, Sc. 











An indictment 
1 Hale's 














USE. 


USANCE. A calendar month, as from May 20th to Jun 
20th, and double usance is two such months. See further, 
Bills of Exchange, 1. 1. 

















USE, i 


Usus.] Is, in application of law, the profit or benefit of 
ands and tenements, or a trust and confidence reposed in a 
man ir E of lands, that he to whose use the trust 
is made shall take the profits thereof. West. Sym. par. L; 
1 Inst. 272. ” d 
_ Use ann Occurarion. The current of ancient authorities 
is against the action on the case upon promises, for rent, in 
respect of a lease for years. It was a matter savouring 
the realty, for which debt was the proper remedy ; and there- 
fore they seem to have agreed that assumpsit would not liey 
except in the case of an express promise made to pay the 
rent after the expiration of the term, in consideration of 
previous enjoyment, where no certain sum was upon, 
and the plaintiff merely went upon his quantum meruit, in 
consideration of the defendant’s previous occupation, See 
Comyn’s Land. & Ten. and the authorities there cited. } 
But assumpsit lay for rent at common law, on an expre 

made at the same time as the lease, although not an 
implied promise. Bul. N. P. 138. However, all difficulties 
in the case of demises not under seal are removed by thè 
11 Geo. 2. c. 19. § 14. See the clause, Rent, II. 

This act, in the case of houses, lands, &c. gives a right of 
action against the occupier for rent, without the necessity of 
setting forth the particulars of the demise. 6 T. R. 62 
6 East, 348. F 

The statute only gives a remedy where there is no demise, 
by deed. 2 Fes. jun. 307. But where there were articles 0 
agreement under seal, by which A. agreed to let and make ® 
lease to the defendant, Lord Kenyon, C. J. held the defendant 
might be charged in assumpsit for his use and occupation 
the premises, because he did not hold under a deed, but 
only an agreement for a lease. 4 Esp. 59. And so where & 
lease by deed has expired, and the tenant holds over, th 
landlord may recover for the subsequent occupation of th 
lessee or his under-tenant, in an action of assumpsit, 1 Zsp 
57. 
The action for use and occupation is founded on a con 
tract, and unless there be a contract express or implied, 1% 
cannot be maintained. 1 7. R. 378. It follows, therefo! 
that it cannot be supported where an ejectment is pendin 
for the same premises, as the two remedies are inconsi 
But after a recovery in ejectment, the landlord may maint 
use and occupation for the rent to the time of the demise 

in the ejectment, but not after. Comp. 246. So use 
occupation will not lie where the title is in dispute, ej 


being the proper action to try such title, See 
Land. § Ten. 607, 2d ed. A 


Where an express contract can be proved between the 
parties, the defendant is liable, whether he occupies the p 
mises = not, for the action lies for a constru 
an actual occupation. 6 Bing. 206. 

Bo where there ia no other contract than is to be inte 
from the fact of occupation, as tenant by permission of thè 
plaintiff, the defendant is liable. ; 
If A. agree to let lands to B., who permits a third person 
to occupy them, A. may recover the rent against B, in an 
tion for use and occupation. 8 T. R. 327. Pe: 

There must, however, be an occupation by some one} J” 
it has been decided, that a tenant who agrees to take 
nished lodgings,’ but dodimot enter’ is not Table aA 
for use and occupation. 1C. § J. 391. F 

There must also be a beneficial enjoyment, Thus, Wh 
the defendant agreed “to become tenant by occupying, ecu 
it appeared that the house was not fit for comfortable ce 
pation, it was held the plaintiff could not recover. 4C. 62" 
65; and see 7 D. § R. 117. So where the premises are 








































































































































USES AND TRUSTS. 


wholesome for want of draining, if the evil cannot be re- 
medied by ordinary and reasonable care and expense on the 
Part of the tenant. 1 Moo. § R, 112. 

But where premises have been demised for a term, the 
landlord may recover, in an action for use and occupation, 
the rent accruing due after the premises are burnt, and of 
course are no longer inhabited by the tenant. See 4 Taunt. 
45, 

The action will not lie where premises are let, with the 
knowledge of the plaintiff, for an immoral purpose, as for 
Prostitution. See 1 Lsp, 13; 1 B. § P. 340; and see 2C. 
$ P. 847; R. & M. 251. 

Whenever it appears that the defendant has come in under 
the plaintiff, the rule of law that a tenant shall not dispute 
his landlord’s title prevails, and he will not be permitted to 
show that the plaintiff has no legal estate, Thus, where 
Premises had been let to B, for a term determinable by a 
Hotice to quit, and pending such term C. applied to A, the 
landlord, for leave to become the tenant instead of B., and 
A. consenting, C, agreed to stand in B.’s place, and offered 
to pay rent: it was held, that (though B,’s term had not been 
determined either by a notice to quit, or a surrender in writ- 
ing) A. might maintain an action for use and occupation 
Against C., and the latter could not set up B.'s title in de- 
fence to that action, 1 B, § 4. 50. 

And although in ejectment, where the tenant is equally 
Aebarred from proving that his landlord never had any title, 
he may show dhat the landlord's title has expired. 47. R. 
682, ‘Yet it seems, that, in an action for use and occupation, 
the defendant will not be permitted, though he admit the 
landlord’s original title, to show that it has ceased to exist, 
Unless he solemnly renounce the plaintiff's title at the time, 
and commenced a fresh holding under another person. 2 Camp. 
bg 

Where premises are let at an entire rent, an eviction from 
part, if the tenant thereupon gives up possession of the re- 
sidue, is a complete defence to this action, 3 Campb. 513. 
But if he continue in possession of such residue, he is liable 
for that portion, 3 Goni 51d, n. i 

Use and occupation lies where the tenant quits the pre- 
Mises without any regular determination of the demise; and 
in such a case the plaintiff will not be debarred from re- 
covering by having put up a bill at the window to let the 
apartments. 3 Hsp, 225, x 

Where, however, a tenant from year to year quitted at the 
expiration of a year without giving notice, and before the 
Next half year expired, the landlord let the premises to an- 
other person, who occupied them, it was held he was not en- 
titled to recover rent from the first tenant from the time the 
latter quitted to the period when the premises were relet, 
5B. § C. 382; and see 3 Bing. 462. 

See further, Distress, Ejectment, Lease, Rent, §c. 

Usns ann Trusts, The following extract from the Com- 
mentaries (lib, 2. c. 20.) seems to afford the clearest and 
Most perspicuous view of the doctrine of uses and trusts, as 
the most intricate part of our law, and on which our modern 
Conveyances are in general founded. See further, as con- 
nected with the subject, titles Conveyance, Dec, Fine of 

ands, Lease and Release, Mortmain, Recovery, Trusts, 8c. 

Uses and trusts are, in their original, of a nature very 
Similar, or rather, exactly the same; answering more to the 
idei commissum that the s fructus of the civil law, which 
latter was the temporary right of using a thing without having 
the ultimate property or full dominion of the substance, 

ut in our law a use was a confidence reposed in another, who 
Was tenant of the land or ¢erre-tenant, that he should dispose 
Of the land according to the intention of cestui que use, or him 

Whose use it was granted, and suffer him to take the profits, 

$ if a feoflment was made to A. and his heirs, for the use 
of (or in trust for) B. and his heirs: here at the common law, 

“» the terre-tenant, had the legal property and possession of 
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the land, but B., the cestui que use, was in conscience and 
equity to have the profits and disposal of it. Plowd. 352. 

This notion was transplanted into England from the civil 
law, about the close of the reign of Edward III. by means 
of the foreign ecclesiastics, who introduced it to evade the 
statutes of mortmain, by obtaining grants of lands, not to 
their religious houses directly, but to the use of the religious 
houses, which the clerical chancellors of those times held to 
be fidei-commissa, and binding in conscience; and therefore 
assumed the jurisdiction of compelling the execution of such 
trusts in the Court of Chancery. See 50 Edw. 3. c. 63 
1 Rich, 2. c. 9; 1 Rep. 139; and title Mortmain. And as it 
was most easy to obtain such grants from dying persons, a 
maxim was established, that though by law the lands them- 
selves were not devisable, yet if a testator had enfeoffed an- 
other to his own use, and so was possessed of the use only, 
such use was devisable by will. But this evasion was crushed 
by 15 Rich, 2. c. 5, with respect to religious houses. See 
Mortmain. Yet the idea being once introduced, however 
fraudulently, it afterwards continued to be often innocently, 
and sometimes very laudably, applied to a number of civil 
purposes; particularly as it removed the restraint of alien- 
ations by will, and permitted the owner of lands, in his life- 
time, to make various designations of their profits, as pru- 
dence, or justice, or family convenience, IBLE from time to 
time require; till at length, during our long wars in France, 
and the subsequent civil commotions between the houses of 
York and Lancaster, uses grew almost universal; through 
the desire that men had (when their lives were continually in 
hazard) of providing for their children by will, and of se- 
curing their estates from forfeitures, when each of the con- 
tending parties, as they became uppermost, alternately at- 
tainted the other. Wherefore, about the reign of Edward LV, 
(before whose time Lord Bacon remarks there are not six 
cases to be found relating to the doctrine of uses) the courts 
of equity began to reduce them to something of a regular 
system. See Bacon on Uses, 313 

Originally it was held that the Chancery could give no re- 
lief but against the very person himself intrusted for cestui 
que use, and not against his heir or alienee. This was altered 
in the reign of Henry VI. with respect to the heir ; and after- 
wards the same rule, by a parity of reason, was extended to 
such alienees as had purchased either without a valuable con- 
sideration, or with an express notice of the use. Keilw. 42, 
46; Y. B. 22 Edm. 4. c. 6; Bac, Uses, 312. But a pur- 
chaser for a valuable consideration, without notice, might 
hold the land discharged of any trust or confidence, And 
also it was held that neither the king or queen on account of 
their dignity royal, nor any corporation aggregate on account 
of its limited capacity, could be seised to any use but their 
own, that is, they might hold the lands, but were not com- 

ellable to execute the trust, Bac. Uses, 346, 347. And if 
the feoffee to uses died without heir, or committed a forfei- 
ture, or married, neither the lord who entered for his escheat 
or forfeiture, nor the husband who retained the possession as 
tenant by the curtesy, nor the wife to whom dower was as- 
signed, were liable to perform the use, because they were not 
parties to the trust, but came in by act of law, though doubt- 
less their title in reason was no better than that of the heir, 
1 Rep. 122. 

On the other hand, the use itself, or interest of cestui que 
use, was learnedly refined upon, with many elaborate distinc- 
tions: and 1. It was held that nothing could be granted to a 
use, whereof the use is inseparable from the possession, as 
annuities, ways, commons, and authorities, quee ipso usu con 
sumuntur, or whereof the seisin could not be instantly given, 
1 Jon. 127; Cro. Eliz. 401,—2. A use could not be raised 
without a sufficient consideration. For where a man makes 
a feoffment to another without any consideration, equity pre- 
sumes that he meant it to the use of himself, unless he ex- 
pressly declares it to be to the use of another, and then no- 
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thing shall be presumed contrary to his own expressions. 
1 And. 37. But if either a good or a valuable consideration 
appears, equity will immediately raise a use correspondent 
to such consideration. Moor, 684.-—3. Uses were descendible 
according to the rules of common law, in the case of in- 
heritances in possession; for in this and many other respects, 
juitas sequitur legem, and cannot establish ‘a different rule 
ooit from that which the law has established. 2 Rol. 
Abr, 780.—4, Uses might be assigned by secret deeds be- 
tween the parties, or be devised by last will and testament: 
for as the legal estate in the soil was not transferred by these 
transactions, no livery of seisin was necessary; and as the 
intention of the parties was the leading principle in this 
species of property, any instrument declaring that intention 
was allowed to be binding in equity. Bac. Uses, 312, 818. 
But cestui que use could not, at common law, alien the legal 
interest of the lands, without the concurrence of his feoflee, 
to whom he was accounted by law to be only tenant at suffer- 
ance, See 1 Rich. 3. c.1.—b, Uses were not liable to any 
of the feodal burdens, and particularly did not escheat for 
felony, or other defect of blood ; for escheats, &e. are the 
consequence of tenure, and uses are held of nobody: but 
the land itself was liable to escheat, whenever the blood of 
the feoffee to uses was extinguished by crime or by defect; 
and the lord (as was before observed) might hold it dis- 
charged of the use. Jenk. 190.—6. No wife could be en- 
dowed, or husband have his curtesy of a use; for no trust 
was declared for their benefit at the original grant of the 
ditata. A Rep, 1 f'E And: 75.) "And therefore’ i bosine oud: 
tomary, when most estates were put in use, to settle before 
marriage some joint estate to the use of the husband and 
wife for their lives, which was the original of modern join- 
tures. See Jointure.—7. A use could not be extended by 
writ of elegit or other legal process, for the debts of cestui 
jue use. For bein; Tey a creature of equity, the common 
law, which looked no farther than to the person actually 
seised of the land, which looked no farther than to the person 
actually seised of the land, could award no process against 
it. Bro. Abr, tit. Executions, 90, 

It is impracticable here to pursue the doctrine of uses 
through all the refinements and niceties which the ingenuity 
of the times (abounding in subtle disquisitions) catia 
from this child of the imagination, when once a departure 
was permitted from the plain simple rules of property es- 
tablished by the ancient law. These principal outlines will 
he fully sufficient to show the ground of Lord Bacon's com- 
plaint, that this course of proceeding “ was turned to de- 
ceive many of their just a reasonable rights. A man that 
had cause to sue for land, knew not against whom to bring 
his action, or who was the owner of it. The wife was de- 
frauded of her thirds; the husband of his curtesy; the lord 
of wardship, relief, heriot, and escheat; the creditor of his 
extent for debt; and the poor tenant of his lease.” Bac. 
Use of the Law, 153. To remedy these inconveniences, 
abundance of statutes were provided, which made the lands 
liable to be extended by the creditors of cestui que use; al- 
lowed actions for the freehold to be brought against him, if 
in the actual pernancy or enjoyment of the profits; made 
him liable to actions of waste; established his conveyances 
and leases, made without the concurrence of his feoffees ; 
and gave the lord the wardship of his heir, with certain other 
feodal perquisites, See 50 Edw. 3. c. 6; 2 Rich. 2. st. 2, 3; 
19 Hen. 7, ¢.15; 1 Rich.2. c.9; 4 Hen. 4. c.7; 11 Hen, 6. 
c. 3; 1 Hen. 7. c1; 11 Hen. 6. c. 5; 1 Rich. 3. c. 1; 
4 Hen. 7. c.17; 19 Hen. 7. c. 15. 

‘These provisions all tended to consider cestui que use as the 
real owner of the estate; and at length that idea was carried 
into full effect by the 27 Hen. 8. c. 10. usually called the 
statute of uses, or, in conveyances and pleadings, the statute 
for transferring uses into possession. The hint seems to have 
‘been derived from what was done at the accession of King 
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Richard III.: who, having, when Duke of Gloucester, been 
frequently made a feoffee to uses, would upon the assumption 
of the crown (as the law was then understood) have been en 
titled to hold the land discharged of the use. But, to obviate 
so notorious an injustice, an act of parliament was immediately 
passed, which ordained, that, where he had been so enfeoffe 
jointly with other persons, the land should vest in the other 
feoffees, as if he had never been named, and that, where he 
stood solely enfeoffed, the estate itself should vest in cestui 
que use, in like manner as he had the use. 1 Rich, 3. c. 5+ 
And so the statute of Henry VIII., after reciting the various 
inconveniences before mentioned, and many others, enacts, 
that “ when any person shall be seised of lands, &c, to the 
use, confidence, or trust, of any other person or body politic, 
the person or corporation entitled to the use in fee-simy 
fee-tail, for life, or years, or otherwise, shall from thence- 
forth stand and be seised or possessed of the land, &c. of 

in the like estates as they have in the use, trust, or confi- 
dence; and that the estate of the person so seised to uses 
shall be deemed to be in him or them that have the use im 
such quality, manner, form and condition, as they had be- 
fore in the use.” The statute thus executes the use, as 
lawyers term it; that is, it conveys the possession to the use, 
and transfers the use into possession; thereby making cestui 
qe use complete owner of the lands and tenements as well at 
law as in equity. 2 Comm. c. 20. 

It is a curious circumstance that, after having been disre- 
garded for a period of two centuries and a half, from the 
passing of this statute of uses, one of the previous acts above 
cited (1 Rich. 3. c. 1.) was relied upon in argument as ap- 
plicable to the cestui que use of a term of years in the case 
Goodtitle v. Jones, 7 T. R. 47; it was held not to apply to 
the circumstances of that case: but in Blake v. Foster, 8 T+ 
R. 494, it was referred to by Lawrence, J. as still in force. 
But see Gilbert on Uses, p. 67. and Sugden's notes there, that 
the act 1 Rich. 3. c. 1, has now no operation whatever. 

The statute having thus not abolished the conveyance t® 
uses, but only annihilated the intervening estate of the feoffee, 
and turned the interest of cestui que use into a legal, ins 
of an equitable ownership; the courts of common law begat 
to take cognizance of uses, instead of sending the party @ 
seek his relief in chancery. And, considering them now a5 
merely a mode of conveyance, very many of the rules before 
established in equity were adopted, with improvements, by the 
judges of the common law. T'he same persons only were held 
‘capable of being seised to a use, the same considerations wer 
necessary for raising it, and it could only be raised of 
same hereditaments as formerly. But as the statute, thë, 
instant it was raised, converted it into an actual possession of 
the land, a great number of the incidents, that formerly at 
tended it in its fiduciary state, were now at an end. The land” 
could not escheat or be forfeited by the act or defect of the 
feoffee, nor be aliened to any purchaser discharged of the u56, 
nor be liable to dower or curtesy on account of the seisin ® 
such feoffee ; because the legal estate never rests in him for # 
moment, but is instantaneously transferred to cestui fis ust 
as soon as the use is declared. And, as the use and the IAM 
were now convertible terms, they became liable to dowel 
curtesy, and escheat, in consequence of the seisin of oest 











| que-use, who is now become the terre-tenant also} and 


they likewise were no longer devisable by will. 2 Com 
‘The various necessities of mankind induced also the ju 
very soon to depart from the rigour and simplicity of the rul 
of the common law, and to allow a more minute and com] 
construction upon conveyances to uses than upon of 
Hence it was adjudged, that the use need not always be oe 
cuted the instant the conveyance is made; but, if it eann 
take effect at that time, the operation of the statute may W" 
till the use shall arise upon some future contingency, to hap! 


within a reasonable period of time; and in the meanwhile th# 
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ancient use shall remain in the original grantor: as, when 
lands are conveyed to the use of A. and B., after a marriage 
shall be had between them, or to the use of A. and his heirs, 
till B. shall pay a sum of money, and then to the use of B. 
and his heirs. 2 Roll. Abr. 791; Cro. Eliz. 439; Bro. Abr. 
tit. Feofin. al. Uses, 80. Which doctrine, when devises by 
will were again introduced, and considered as equivalent in 
Point of construction to declarations of uses, was also adopted 
in favour of Executory Devises. See that title. 

But herein these, which are called contingent or springing 
uses, differ from an executory devise; in that there must be 
a person seised to such uses at the time when the contingency 
happens, else they can never be executed by the statute ; and 
therefore if the estate of the feoffee to such use be destroyed 
by alienation, or otherwise, before the contingency arises, the 
Use is destroyed for ever; whereas by an executory devise 
the freehold itself is transferred to the Maturo devisee, 1 ) 
134, 138; Cro. Eliz. 439. And in both these cases a fee 
may be limited to take effect after a fee; because, though 
that was forbidden by the common law in favour of the lord's 
escheat, yet, when the legal estate was not extended beyond 
One fee simple, such subsequent uses (after a use in fee) were 
hefore the statute permitted to be limited in equity: and then 
the statute executed the legal estate in the same manner as 
the use before subsisted. Pollexf.78; 10 Mod. 423. 

Tt was also held, that a use, though executed, may change 
from one to another by circumstances ex post facto; as, if i 
makes a feoflment to the use of his intended wife and her 
eldest son for their lives, upon the marriage the wife takes the 
Whole use in severalty : and upon the birth of a son, the use 
is executed jointly in them both, Bac, Us. 851. This is 
Sometimes called a secondary, sometimes a shifting use. 

Whenever the use limited by the deed expires, or cannot 
Vest, it returns back to him whe raised it, after such expi 
tion, or during such impossibility, and is styled a resulting use. 
As if a man makes a feoffment to the use of his intended wife 
for life, with the remainder to the use of her first-born son in 
il: here, till he marries, the use results back to himself: 
after marriage, it is executed in the wife for life ; and, if she 
dies without issue, the whole results back to him in fee. Bac. 
Us, 350; 1 Rep. 120. 

Tt was likewise held, that the uses originally declared may 
be revoked at any future time, and new uses be declared of 
the land, provided the grantor reserved to himself such a 
Power at the creation of the estate; whereas the utmost that 
the common law would allow was a deed of defeasance coeval 
With the grant itself (and therefore esteemed a part of it) upon 
events specifically mentioned, And, in case of such a revo- 
Cation, the old uses were held instantly to cease, and the new 
Ones to become executed in their stead. Co. Litt. 237. And 
this was permitted, partly to indulge the convenience, and 
party the caprice of mankind; who (as lord Bacon observes) 

ve always affected to have the disposition of their property 
Yevocable in their own time, and irrevocable ever afterwards. 
Bac. Us. 816. Gee Pow yen) 

By this equitable train of decisions in the courts of law 
the ‘power of the court of chancery over landed property 
Was greatly curtailed and diminished. But one or two 
technical scruples, which the judges found it hard to get 
Over, restored it with tenfold increase. ‘They held, in the 
first place, that “no use could be limited on a use ;” and 
that when a man bargains and sells his land for money, which 
Taises a use by implication to the bargainee, the limitation of 
à farther use to another person is repugnant, and therefore 
Void. Dy.155.; 1 And. 87, 136. And therefore, on a feoft- 
Ment to Å. and his hei , to the use of B. and his heirs, in 
trust for C, and his heirs, they held that the statute executed 
Only the first use, and that the second was a mere nullity; not 
Adverting, that the instant the first use was executed in B., 
he became seised to the use of C.; which second use the 
Statute might as well be permitted to execute as it did the 
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first ; and so the legal estate might be instantaneously trans- 
mitted down, through a hundred uses upon uses, till finally 
executed in the last cestui-gue-use, [It is now the practice to 
introduce only the names of the trustee and cestui-que-trust; 
the estate being conveyed to A. and his heirs, to the use of 
A. and his heirs in trust for B, and his heirs. See post.) 

Again, as the statute mentions only such persons as were 
seised to the use of others, this was held not to extend to 
terms of years, or other chattel interests, whereof the termor 
is not seised, but only possessed; and therefore, if a term of 
one thousand years be limited to A,, to the use of (or in trust 
for) B. the statute does not execute this use, but leaves it at 
common law. Bac. Us. 335; Jenk, 244; Poph. 76; Dyer, 
369. 

And lastly, (by more modern resolutions,) where lands are 
given to one and his heirs, in trust to receive and pay over 
the profits to another, this use is not executed by the statute; 
for the land must remain in the trustee to enable him to per- 
form the trust. 2 Comm. c. 20. 

And if there be a conveyance in trust to pay over the profits, 
15 Ves. 371; 4 Taunt. 772; or to convey, 1 Atk. 607; 7 
Ves. 201; or to sell, 2 Atk. 578; or any act to be done, the 
legal estate must necessarily vest in the trustee. So it is if 
a trust to permit a feme covert to receive the profits for, or 
to Rey the same to her separate use. 

ut although it is not necessary that an estate of freehold 
should vest in the trustees, the general rule is, that the legal 
estate shall vest in them so far only, as is proper to give effect 
to the intention of the settler or devisor, See 5 Taunt. 38: 
9 Fast, 1. 

See further, Sanders on Uses, 231—263, where the cases 
on the subject of uses not executed by the statute are fully 
considered. 

OF the two more ancient distinctions above mentioned, the 
courts of equity quickly availed themselves. In the first case 
it was evident that B, was never intended by the parties to have 
any beneficial interest ; and in the second the cestui-que-use of 
the term was expressly driven into the court of chancery to seek 
his remedy : a therefore that court determined, that though 
these were not uses, which the statute could execute, yet still 
they were trusts in equity, which in conscience ought to be 
performed. To this the reason of mankind assented, and the 
doctrine of uses was revived, under the denomination of 
trusts; and thus by this strict construction of the courts of 
law a statute made upon great deliberation, and introduced 
in the most solemn manner, has had little other effect than to 
make a slight alteration in the formal words of a conveyance, 
Vaugh. 50; Atk. 591; 2 Comm. 336. 

This last observation, however, does not seem quite war- 
ranted by the fact : as it is manifest that, in consequence of 
the statute, many modifications of real property have been in- 
troduced for the convenience of families, of which the com- 
mon law was not susceptible: and, how little soever the reten- 
tion of what was formerly known by the name of uses, under 
the substituted appellation of trusts, may have been warranted 
upon the true principles of judicial construction, it certainly 
has been attended in many respects with considerable practical 
convenience, 

An important question formerly arose upon the effect of a 
limitation (to such uses as a party shall appoint, and, in de- 
fault of and until appointment, to himself and his heirs) with 
respect to the claim of dower against the appointee under the 
power: the great weight of professional and judicial opinion 
was in favour of the validity of the appointment, as opposed. 
to the claim of dower: the discussion of this point by lord 
Eldon, (in Maundrell v. Maundrell, 10 Ves, 246.) precluded 
all reasonable litigation on the question, which was ultimately 
decided against the claim of dowress, See 5 B. & A. 5615 
5 Mad. 310. 

The doubt formerly raised whether the 
above limitation, would, on being exercise 
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of dower, gave rise to another limitation, (usually called dower 
uses), which, by the intervention of a vested estate in a 
trustee, prevented dower from attaching. The law of dower 
has been recently materially altered. See Dower. 

The courts of equity, in the exercise of their new jurisdic- 
tion over trusts, have wisely avoided, in a great degree, those 
mischiefs which made uses intolerable. The statute of frauds, 
29 Car. 2. c. 3. having required that every declaration, assign- 
ment, or grant of any trust, in lands and hereditaments, (ex- 
cept such as arise from implication or construction of law,) 
shall be made in writing signed by the party, or by his written 
will; the courts now consider a trust-estate (either when ex- 
pressly declared or resulting by such implication) as equivalent 
to the legal ownership, governed by the same rules of pro- 
perty, and liable to every charge in equity, which the other 
is subject to in law: and, by Py Pe series of uniform deter- 
minations, for now near a century past, with some assistance 
from the legislature, they have raised a new system of rational 
jurisprudence, by which trusts are made to answer in general 
all the beneficial ends of uses without their inconvenience or 
frauds. The trustee is considered as merely the instrument 
of conveyance, and can in no shape affect the estate, unless 
by alienation for a valuable consideration to a purchaser with- 
out notice; which, as cestui-que-use is generally in possession 
of the land, is a thing that can rarely happen, 2 Freem. 43. 
The trust will descend, may be aliened, is liable to debts, to 
executions on judgments, statutes, and recognizances, (by the 
express provision of the statute of frauds,) to forfeiture, to 
leases, and other incumbrances, nay, even to the curtesy of 
the husband, as if it was an estate at law. It was not until 
recently subjected to dower (see now that title), more from a 
cautious adherence to some hasty precedents, than from any 
well-grounded principle. 1 Chane. Rep. 254; 2 P. Wms. 640. 
It hath also been held not liable to escheat to the lord, in conse- 
quence of attainder or want of heirs; because the trust could 
never be intended for his benefit. Hardw. 494; Burgess and 
Wheat, 1 Black. 123. See Trusts. 

The statute of uses has given efficacy to certain new and 
secret species of conveyances ; introduced in order to render 
transactions of this sort as private as possible, and to save the 
trouble of making livery of seisin, the only ancient convey- 
ance of corporeal freeholds; the security and notoriety of which 
public investiture (Blackstone considers) abundantly overpaid 
the labour of going to the land, or of sending an attorney in 
one’s stead: but which has yielded among other assurances to 
a species of conveyance Calica SEA o 
uses; by which a man, seised of lands, covenants, in con- 
sideration of blood or marriage, that he will stand seised of 
the same to the use of his child, wife, or kinsman ; for life, 
in tail, or in fee. Here the statute executes at once the 
estate; for the party intended to be benefited, having thus 
acquired the use, is thereby put at once into corporal pos- 
session of the land, without ever seeing it, by a kind of par- 
liamentary magic. But this conveyance can only operate, 
when made upon such weighty and interesting considerations 
as those of blood or marriage. 2Comm. c. 20. See Convey- 
ance, Covenant to stand seised. 

And the most usual mode of assurance is by lease and re- 
lease, by which the necessity of giving possession by livery of 
seisin is also avoided through the instrumentality of the 
statute of uses. See Conveyance, Lease and Release. 

Surerstrriovus Uses, A devise of lands or goods to super- 
stitious uses, is where it is to find or maintain a chaplain or 
priest to pray for the souls of the dead ; or a lamp in a chapel, 
a stipendiary priest, &e. These, and such like, are declared 
to be superstitious uses ; and the lands and goods so devised 
are forfeited to the king by 1 Edm. 6. c. 14; see also 23 Hen. 
8. c. 10, and tits. Chartable Uses, Mortmain. 

A man devised lands to trustees and their heirs to find a 
priest to pray for his soul, so as the laws of the land would 
permit ; and if the laws would not permit it, then to apply the 
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profits to the poor, with power to convert the profits to either 
of the said uses; adjudged this was not a devise to any super 
stitious use. 3 Nels. Abr. 259, Where certain profits aris- _ 
ing out of lands are given to superstitious uses, the king shall 
have only so much of the yearly profits which were to be 
applied to the superstitious uses; though when the land itself 
is given to the testator, declaring that the profits, without 
saying how much, shall be employed for such uses, in this 
case the king shall have the land itself. Moor, 129. If a sum 
certain is given toa priest, and other goods which depend 
upon the superstitious use, all is forfeited to the king ; yet if 
land, &e. is given to find an obit, or anniversary, and for 
another good use, and there is no certainty how much sl 
be employed to the superstitious use, the gift to the good use 
shall preserve the whole from forfeiture. 4 Rep. 104; 2 Roll. 
205. Where a superstitious use is void, so that the king 
could not have it, it is not so far void as to result to the heit 
at law, and therefore the king may apply it to charity. 
Salk. 163, 

It seems now that, independent of the statutes, devises of 
this kind could not have effect: for either they would be voi 
by the Mortmain statutes, or when not within the reach 
any of them, would be deemed superstitious by the courts of 
equity; which would therefore direct the money to be appli | 
to some use really charitable, at the court's discretion ; OF 
should the determined uses not be thought strong enough to } 
warrant the exercise of a discretion so large, would considet f 
the devisee as a trustee, for such as would be entitled if there 
were no devise. 1 Inst. 112, b. n. 2. See Charitable Uses 
Mortmain. 

USER DE ACTION. Is the pursuing or bringing 9 
action in the proper county, &e. Broke, 64. 

SHER, Er. huissier, a door-keeper. An officer in the 
king’s house, as of a privy chamber, &c. 
here are also ushers of the Courts of Chancery and Ex- 

chequer. 

USUCAPTION, usucaptio.] The enjoying, by continu- 
ance of time, a long possession, or prescription. Termes dé 
la Ley. Property acquired by use or possession. 

USUFRUCT. Is a tenure introduced by the Scotch law 
from the civil law: it is the right of life-rent possessio 
without destroying or wasting the subject over which 


tenure extends. ‘The proprietor of the subject is termed a 











fiar; the property the fee; and the person possessed, 
life-renter. 

USUFRUCTUARY, usufructuarius.] One that hath the 
use, and reaps the profit of a thing. 

USURPATION, usurpatio.] The using that which i$ 
another's; an interruption or disturbing a man in his right 
and possession, &c. 

Usurpations in the civil and canon law are called intru- 
sions; and such intruders, having not any right, shall sul 
mit, or be excommunicated and deprived, &e by Boniface’ 
Const. Gibs. Codex, 817. 

For usurpations of advowsons, see Advowson, III. 

As to usurpations of franchises, see Corporation, QW 
Warranto. 





USURY, 


Usura.] Money given for the use of money ; it is pate 
ticularly defined to be the gain of any thing by contract 
above the principal, or that which was lent, exacted in con 
sideration of loan thereof, whether it be of money, oF Mf 
other thing, 3 Znst. 151. Some make usury to be the proi 
exacted for a loan made to a person in want and distress 
but properly it consists in extorting an unreasonable rate fo 
money, beyond what is allowed by positive law. 2 

The letting money out at interest, or upon usury, was agais 
the common law; and in former times, if any one, after sik 
death, had been found to bean usurer, all his goods and chë 
tels were forfeited to the king, &c, And, according to seV® 
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Ancient statutes, all usury is unlawful; but at this time 
neither the common or statute Jaw absolutely prohibit usury. 
8 Inst. 151, 152. By this is meant interest for money lent, 
Not exceeding the settled rate: interest being the lawful 
gain; usury the extortion of unlawful gain. See Interest. 

The chureh, at common law, held jurisdiction over usurers 
“for the good of their souls.” Pro reformatione morum et 
pro salute anime, 15 Edw, 1. c. 6; Roll, Abr. tit. Usurers, 
and was wont to punish them by excommunication and 
censure, until they made restitution; and to grant them 
pardon only on condition, on dum tamen,” that they forsook 
their evil courses, Canon. 109; Ex. of Neshec. 81, Most 
of the early acts of parliament contain a saving clause 
in favour of such jurisdiction, It seems, however, that it 
either had not exclusive authority over usurers, or if so, that 
it was invaded at an early period by the temporal courts ; 
for it appears that in the fifteenth year of the reign of Ed- 
ward III, A. D, 1841, the clergy, through the archbishop of 
Canterbury, and other bishops, complained that “ the justices 
had punished usurers,” to which an answer was returned, 
making a distinction between the living and the dead usurers, 
“that the king and his heirs shall have the cognizance of 
usurers dead. ‘That his majesty might take possession of 
their wealth; and the ordinances of the holy chureh, the 
cognizance of them in life, as to them appertaineth, to make 
compulsion by the censures of the holy church for the sin, 
to make restitution of the usuries taken against the laws of 
the holy church.” 15 Ed. 3. c. 6; Roll. Abr. tit. Usurers, 
And it was a charge to justices in eyre to enquire who had 
died usurers, which being then a crime second only to mur- 
der, was punishable by forfeiture of the usurer’s goods and 
chattels to the king, and the disherision of his heir. Brac. 
lib, 2. c. 26; Glanv. lib. 7. c. 16; Ibid. lib, 10, c. 8. § 3; 
vide Mirror des Justices, lib. 17. c. 1. § 17; but this was 
confined to those who were found by inquest, within a year 
and a day of their deaths, to have died “ habitual usurers,” 
and not when before death they had discontinued the prac- 
tice, and done penance for it. 3 Hen. 7. e. 5. Kelly on 
Usury, 16. 3 

Spiritual censures, have failed to check usury; various 
Statutes (3 Hen. 7. e. 5; 3 Hen. 7. c. 6; 11 Hen. 7. c. 8.) 
Were passed for its suppression previous to the 37 Hen. 8. ¢. 
9; which was the first act recognising the legality of taking 
interest upon loans; yet the old statutes, even when legal- 
izing interest at certain rates, bear witness to the violent 
Prejudices still existing against the practice. 

By the 37 Hen. 8, c. 9. 10l per cent, was allowed as the 
legal rate of interest; but by 5 & 6 Edw. 6. c. 20. it was 
Observed that the above statute, allowing this rate of inter- 
est, had been construed to give a license and sanction to all 
Usury, not exceeding 107, per cent. ; and this construction 
Was declared to be utterly against Scripture; and therefore 
all persons were forbid to lend or forbear by any device, for 
any usury, increase, lucre, or gain whatsoever, on pain of 
forfeiting the thing, and the usury or interest, and of being 
imprisoned and fined, 

nd so the law stood till the 18 Eliz. c. 8. which reciting 
“ that all usury being forbidden by the laws of God, is sin, 
and detestable,” revived the 37 Hen. 8. ¢, 9. and ordained 
that all brokers should be guilty of a preemunire who trans- 
acted any contracts for more, and the securities themselves 
Should be void. 

By the 21 Jac. 1. ¢. 17. which reduced the rate of interest 
to 8/. per cent., it was provided, that “ nothing in the law 
Shall be construed to al ow the practice of usury in point of 
Teligion or conscience.” Rolle says, that this clause was 
introduced to satisfy the bishops, who would not pass the 

ill without it. Oliver v. Oliver, Roll. R. 4 

‘The rate of interest having been lowered in 1650, during 
the Usurpation, to 6l. per cent. the same reduction was re- 
nacted after the Restoration, by 12 Car. 2. c. 13. And 
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lastly, this rate of interest was reduced to 5l. 
12 Ann. st, 2. c. 16. 

‘The prejudices of early times (Blackstone remarks) against 
the taking of interest appear to have worn off in some degree 
in the reign of Henry VIII.; a rational commerce having 
tanght the nation, that an estate in money, as well as an estate 
in land, houses, and the like, might be let out to hire, without 
the breach of one moral or religious duty. And indeed, when 
the source of this prejudice is examined, it will be found to 
have originated in a political, and not a moral precept; for 
though the Jews were prohibited from taking usury, that is 
interest, from their brethren, they were in express words 
permitted to take it from a stranger. 2 Comm. 455, 456. 

And that the prohibition to the Jews was political, not 
moral, and consequently does not extend to other nations, 
was the opinion of Grotius and Puffendorff, who have treated. 
the subject at length, For a full statement of the reasonings 
on the question, whether receiving money is against con- 
science and natural law, and for a refutation of old and vulgar 
errors which held it to be so, see Grotius de Jure, B. et P. 
lib. xi, c. xii. § 20; Puffendorf, Droit de la R. lib. v. c. viis § 
8, 9, 10; Rutherforth's Instit; N, L. B. i. e. xiii, The pas- 
sage in St, Luke, c. 19, v, 22, “ Wherefore then gavest thou 
not thy money into the bank, that at my coming I might 
have required mine own with usury?” (see St, Matthew, c. 
Xxv, v. 27), seems to show that the usage existed at Jerusa- 
Jem of placing money at interest in the hands of bankers, and 
was not deemed unlawful. 

Calvin and St. Thomas Aquinas both agree that the re- 
ceipt of usury is not contrary to Scripture, Calo, Epist. de 
Usurd, St. Thomas Aqu. Op. de Usur. c. 4. 

Now by the 12 Ann. st. 2. ¢. 16. no person shall take, directly 
or indirectly, for loan of any money, or any thing, above the va- 
lue of 5l. for the forbearance of 1001, for a year, and so propor- 
tionably for a greater or less sum; and all bonds, contracts, and 
assurances made for payment of any principal sum to be lent 
on usury, above the rate of 5, per cent. shall be utterly void : 
and whoever shall take, accept, or receive by way of corrupt 
bargain, loan, &c. a greater interest, shall forfeit treble the 
money borrowed, one half of the penalty to the prosecutor, 
the other to the king: and if any scrivener or broker takes 
more than 5s, per cent. procuration money, or more than 12d, 
for making a bond, he shall forfeit 207, with costs, and suffer 
half a year's imprisonment. 

By 58 Geo. 3. c. 93. reciting that by the laws in force all 
contracts and assurances whatsoever for payment of money, 
m: for a usurious consideration, are utterly void; and also 
reciting that in the course of mercantile transactions negotiable 
securities often pass into the hands of persons who have dis- 
counted the same, without any knowledge of the original 
considerations for which the same were given; and that the 
avoidance of such securities in the hands of such bond fide 
indorsees without notice is attended with great hardship and 
injustice: it is enacted “ that no bill of exchange, or promis- 
sory note, (drawn or made after the passing the act) shall, 
though it may have been given for a usurious consideration, 
or upon a usurious contract, be void in the hands of an in- 
dorsee for a valuable consideration, unless such indorsee had, 
at the time of discounting or paying, such consideration for 
the same, actual notice that such bill or note had been origi- 
nally given for a usurious consideration, or upon a usurious 
contract.” It may be doubted whether this act received all 
the consideration due to the subject; and whether an ¢ 
tion ought not to have been made as to the first and imme- 
diate indorsees of the parties to the usury, which latter seem 
the principal persons benefited by the act. 

Before the passing of the above statute, 58 Geo, 3. c. 93. it 
was held that a bill of exchange, or note, given in conse- 
quence of an usurious contract, was absolutely void, even in 
the hands of an innocent person, who might have taken it in 
the ft and regular course of business, without any notice of 
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the usury: and that evidence of usury was a good defence, 
in an action brought upon such bill or note against the 
drawer, acceptor, or indorser. Lome v. Waller, Doug. 70: 
But where A. for an usurious consideration gave his pron 
sory note to B., who transferred it to C. for a valuable con- 
sideration, without notice of the usury, and afterwards A. 
gave a bond to C. for the amount, the Court of K. B, deter- 
mined that the bond was valid: though they held that if the 
bond had been given in consideration of the note, it would 
have been void, 8 T. R. 390. 

By the act, renewing the Bank charter, (3 & 4 Wm. 4. c. 98. 
§ 7), bills of exchange and promissory notes, not exceeding 
three months’ date, or not having more than that time to run, 
may be discounted at any rate of interest that may be agreed 
on without incurring the penalties of usury. 

A warrant of attorney given to secure the amount of a bill 
at three months, discounted at more than 5l. per cent. inter- 
est, and which was dishonoured when due, was held to be 
also protected by the above statute. 4 N. § M. 302. 

With respect to the propriety of repealing all restraints on 
the amount of interest, or consideration, to be taken for the 
Joan of money, much discussion has lately taken place; and 
great differences between those who ought to be well in- 
formed on the subject. For a statement of the general argu- 
ments, see Evans's Collection of Statutes, Part II., Class v. 
note on the 37 Hen. 8. c. 9. 

And see the question as to the policy of laws regulating the 
rate of interest, discussed with ingenuity and clearness, by 
Mr. Bentham, “ Defence of Usury, showing the impolicy of 
the present legal Restraints,” 1818. 

Having given this historical summary of the law of usury, 
we will now proceed to enquire more particularly, 


I. What is Usury. 
Il. Of Relief from Usury at Law and in Equity. 
II. Of the Penalties for Usury. 


I. Ir is not necessary that money should be actually ad- 
vanced to constitute the offence of usury ; but any contriy- 
ance or pretence whatever to gain more than legal interest, 
where it is the intent of the parties to contract for a loan, 
will be usury; as where a person applies to a tradesman to 
lend him money, who, instead of cash, furnishes him with 
goods, to be paid for at a future day, but at such an exor- 
bitant price as to secure to himself more than legal interest 
upon the amount of their intrinsic value, this is an usurious 
contract. The question of usury, or whether a contract is 
a colour and pretence for an usurious loan, or is a fair and 
honest transaction, must, under all its circumstances, be de- 
termined by a jury, subject to the correction of the court by 
anew trial. Cowp. 112,770; Doug. 708; 3 T. R. 531. 

It is remarkable that one particular species of indirect 
usury is guarded against bi he 87 Hen’. c. 9, and this 
part of the statute seems still in force. By tl is enacted 
that no person shall sell his merchandizes to any other, and 
within three months after buy the same, or any part thereof, 
‘upon a lesser price, knowing them to be the same, on pain to 
forfeit treble the value; half to the informer and half to the 
ing and also to be punished by fine and imprisonment. 

y Holt, chief justice: if A. owes B. 100/., who demands 
his money, and A. acquaints him that he hath not the money 
ready, but is desirous to pay it, if B. can procure it to be lent 
by any other person; and thereupon B., having present 
occasion for his money, contracts with C. that if he will lend 
A. 1002. he will give him 10/., on which C. lends the money, 
and the debt is paid to B.; this is a and lawful con- 
tract, and not usurious between B. and C. Carth. 252. It 
is not usury if there be not a corrupt agreement for more 
than the statute interest; and the defendant shall not be 
punished unless he receive some part of the money in affirm- 
ance of the usurious agreement. 3 Salk. 390. 

A lent B. 500/., and at the time of the loan it was agreed 
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that B. should give something more than legal interest as a. j 
compensation, but no particular sum was specified. After | 
the execution of the deed B. gave A. 50/.—B. continued to i 
pay interest on the whole 500/. for five years, at the end of i 
which time an action was brought against A. for usury. The 

Court of C. P. held, that the action was not barred by lapse 

of time, for that the loan was substantially for no more than | 
4501. and consequently the interest at the rate of 5/. per cents | 
on the 5007. received within the last year was usurious. f 
Bos. § Pul. 381. | 

‘There can be no usury without a loan; and the court hath 

distinguished between a bargain and a loan, 1 Lutw. 273% 

Sid. 27. Ifa man lend another 100/. for two years, to pay 

for the loan 30}, and if he pays the principal at the year's 

end, he shall pay nothing for interest ; this is not omy, be- 
cause the party may pay it at the year’s end and so discharge 
himself. Cro. Jac. 509; 5 Rep. 69. And it is the same 
where a person by special agreement is to pay double the 
sum borrowed, &c. by way of penalty for nonpayment of the 
principal debt; the penalty being in lieu of damages, an 
the borrower might repay the principal at the time agr 
and avoid the penalty. 2 Inst. 89; 2 Roll. Abr. 801. But 
if these clauses be inserted merely to evade the statute, the 
contract is void, and the lender is liable to the penalties 
usury. 1 Hawk. P. C. c. 82. § 19. 

To make usury there must be either a direct loan and & 
taking of more than legal interest for the forbearance of pay- 
ment; or there must be some device for the purpose of con- 
cealing or evading the appearance of a loan and forbearance 
where in truth it was such, 4 East, 55. 

In all questions, in whatever respect repugnant to the stä- 
tute, the nature and substance of the transaction, and 
view of the parties, must be ascertained to satisfy the cot 
that there is a loan and borrowing ; and where the real truth 
is a loan of money, the wit of man cannot find a shift to take 
it out of the statutes. Comp. 115,796; Doug. 712. 

A man surrenders a copyhold estate to another upon com 
ition that if he pays 80/. at a certain day, then the surren= 
der to be void; and after, it is agreed between them that the 
money shall not be paid, but that the surrenderor shall for 
feit, &c. : in consideration whereof the surrenderee promises 
to pay to the surrenderor on a certain day 60/. or 6l pet 
annum from the said day pro usu et interesse of the said 6 
till that sum is paid; this 62. shall be taken to be interessé 
damnorum, and not lucri, and but limited as a penalty for non- 
payment of the 60l. as a nomine pænæ, &c. 2 Roll. Rep. 409% 
1 Danv. Abr. 44. On a loan of 1007. or other sum of mond 
for a year, the lender may agree to take his interest hall 
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or lease shall be void upon payment of the princi 
jut if two men speal 
ther, and one desires the other to lend him an huni egal 


dred 


pounds, and for the loan of it he will give more than 
interest; and, to evade the statute, he grants to him 30} f 
annum out of his land for ten years, or makes a lease for on 
hundred years to him, and the lessee regrants it upon Coig 
dition that he shall pay 302. yearly for the ten years; irune 
case it is usury, though the lender never have his own 
dred pounds again. 1 Cro. 27. See 1 Leon. 119. 
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A man granted a large rent for years for a small sum of 
Money; the statute of usury was pleaded ; and it was ad- 
judged, that if it had been laid to be upon a loan of money, 
it had been usurious, though it is otherwise if it be a con- 
tract for an annuity. 4 Shep. Abr, 170. If one hath a rent- 
charge of 302, a year, and another asketh what he shall give 
for it, and they agree for 100/., this is a plain contract for 
the rent-charge, and no usury, 3 Nels. 510. 

So an agreement for the payment of the purchase money 
of an estate by instalments, with interest beyond the legal 
rate, held not to be usurious, where the sum stipulated for as 
interest was in fact part of the purchase money. 1 M. § R. 
148; 7 B. § C. 453, 

H. having taken a building lease of land at 108l. per 
annum, assigned over the lease to R. for 23007, (the value of 
the premises being proved to be about 800/.) and on the 
Same day agreed to take the premises as tenant to R. and 
Subject to the same covenants as in the building lease, but at 
an increased rent of 3957. ; and there was a stipulation that 
H. should be at liberty, upon giving six months’ notice, to 
repurchase the lease for the sum of 2300}. On H.'s becom- 
ing bankrupt his assignees brought an ejectment against the 
tenant, claiming under R., and the learned judge left it to the 
Jury to say whether the transaction was substantially a pur- 
chase or a lease by R, to H.: if they thought the latter, the 
deed was void for usury: and the jury having found it the 
latter, the court refused to disturb the verdict. In such 
cases it is a question of fact for the jury, whether the trans- 
action is bond fide or a colour for an usurious loan. 3 B, § A. 
664; and see 5 Price, 560; 4 Camp. 1. As to cases where 
a lease granted in consideration of a loan of money is con- 
sidered usurious, see 1 Ball §° Beat, 116, 125, 129; 1 Scho. 
§ Lef.182; 2 Id, 218. 

Loans on contingencies are not usurious, on account of the 
tisk incurred. Thus the grant of an annuity for lives, not 
only exceeding the rate allowed for interest, but also the pro- 
Portion for contracts of this kind, in consideration of a certain 
Sum of money, is not within the statutes against usury; and 
So of a grant of an annuity on condition, &e, Cro. Jac. 258; 
2 Lev. 7, See 1 Sid. 182; and ante, tit, Annuities for Lives, 

Where an annuity of 5002. was granted in consideration of 
85001. redeemable upon payment of the original consideration 
with all arrears, costs, and expenses, upon six months’ notice 
or payment of half a year's annuity; and an agreement was 
entered into for the cessation of the annuity in consideration 
of a bill of exchange for 50007. payable in three years, which 
50002 was made up by the original purchase money and ar- 
rears of the annuity, an allowance for redeeming without no- 
tice the interest of 50000. for three years, and the balance 
paid in cash, this deduction of the three years’ interest, in the 
first place, and at the time of the advance, being held to ex- 
ceed the legal rate of interest, the transaction was deemed 
usurious. 3 Bos. § Pull, 154. 

Where an annuity was granted for a term of years, to be 
Paid half-yearly, and the grantor gave to the purchaser pro- 
Inissory notes, each for half a year's payment, payable at the 
times when the instalments became respectively due; and it 
appeared that the payments would discharge the principal 
Sum together with interest at the rate of nearly 127. per cent. ; 
the transaction was held to be usurious. 1 Luss. & M. 45. 

The grantor of an annuity, having agreed with the grantee 
to redeem, drew a bill of exchange for 50007, at three years, 
Which the grantee discounted in the following manner: he 
took 40857, 6s. 8d. as the amount of the purchase money and 
arrears; advanced 168/. 13s. 4d. to the grantor in cash, and 
Yetained 7507. as interest for three years on 5000/, Held 
that the transaction was usurious. 3 B. § P. 154. 

The risk of the insolvency of the grantor of an annuity 
Otherwise usurious is not such a risk of the principal as will 
Make the grant good. 3 N. § M. 665. 

Where interest exceeds 5/. per cent. per annum on a bond, 
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if possibly the Principal and interest are in hazard, upon a 
contingency or casualty, or if there is a hazard that one may 
have less than his principal, as when a bond is to pay money 
upon the return of a ship from sea, &c. these are not usury. 
2 Cro, 208, 508; 1 Cro. 27; Show. 8. ‘Though where B, 
lends to D, three hundred pounds on bond, upon an adven- 
ture during the life of E. for such a time; if therefore D. 
pays to B. twenty pounds in three months, and at the end of 
six months the principal sum, with a farther preemium at the 
rate of 6d, per pound a month; or if before the time men- 
tioned E. dies, then the bond to be void ; this, differing from 
the hazard in a bottomry bond, was adjudged an usurious 
contract. Carthem, 67, 68; Comberb. 125. One hundred 
pounds is lent to have one hundred and twenty pounds at the 
year's end upon a casualty ; if the casualty goes to the in- 
terest only, and not the principal, it is usury. The difference 
is, that where the principal and interest are both in danger 
of being lost, there the contract for extraordinary interest is 
not usurious; but when the principal is well secured, it is 
otherwise. 3 Salk. 891. See Insurance, IV, as to Bottomry 
Bonds, 

The loan of money produced by the sale of stock (or 
valued with reference to the price of stock at the time of the 
loan) on an agreement that the borrower shall, at a certain 
day, replace We purchase) stock to the amount of the stock 
sold (or purchasable at the time of the loan) with such in- 
terest in the mean time as the stock itself might have pro- 
duced, is not usurious; not even if there is a condition in 
the alternative to repay the money on a subsequent day ; 
unless the transaction be colourable, and a mere device to 
obtain more than the legal interest. 3 7. R. 531; 8 T. R, 
162; 8 Last, 304, 

Where stock was lent upon a bond to replace it on a given 
day, with interest at 5/, per cent. in the mean time upon the 
sum which the stock produced, the stock not having been 
replaced at the time, it was held that the lender was entitled 
to the amount produced by the sale of the stock with interest, 
and not compellable to accept the amount of the stock (which 
had fallen) with the dividends which had acerued due in the 
mean time, 4 Ves, 492, But where a certain amount of 
stock was to be transferred, or the value thereof (at a par- 
ticular day then past, when a loan ought to have been repaid) 
paid at the option of the lender, with interest in the mean 
time, the master of the rolls ruled the contract to be usurious, 
as it reserved the capital with legal interest, and likewise a 
contingent advantage, without putting either capital or interest 
in any kind of risk, and it was usurious to stipulate for the 
chance of that advantage. 17 Ves. 44. 

So where A, lent 400/. stock to B. taking as security an 
agreement from B. to replace the stock on request, and a bond. 
for the payment of the produce of the stock, and reserving to 
himself the dividends of the stock for interest, and the option 
either to have the stock replaced or the produce of it paid in 
money with interest at 5l. per cent.; this was held an usu- 
rious bargain, White v, Wright, 5 D. §& R.110; 3 B. & C. 
273; and see 11 Last, 612; 1 Moo. § Malk. Ca. 411; 3 
B. & C. 267. 

Where bankers agreed to give eredit on account in a cer- 
tain sum, for which the person credited was to purchase 
stock of a certain amount, and which, at the then current 
price, was more than the money credited would purchase, and 
was to account for the dividends from the last dividend day, 
and the sum was credited accordingly, and drafts honoured 
by the bankers; the Court of K. B. held, that the contract 
was usurious, though the price of the stocks was less than 
when several of the sums were advanced; but that the party 
was entitled to credit in account for the amount agreed upon. 
11 East, 612. 

Where money was advanced on the security of omnium, 
which was to be taken back by the borrower at a fixed ad- 
vance of price at a day certain, and the difference in price 
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exceeded the rate of 5l. per cent, for the period, the transac- 
tion was held to be usurious. 2 Campb. 607. 

But where a person, having a vested interest in stock which 
he could not transfer till a certain day, sold his interest in 
the principal and dividends at a sum below the current price, 
this was holden not to be usurious. Æsp. 164. 

T£ the original contract be not usurious, nothing done after- 
wards can make it so. A counter-bond to save one harm- 
Jess against a bond made upon a corrupt agreement, will not 
be void by the statutes, Bat if the original agreement be 
corrupt between all the parties, and so within the statute, no 
colour will exempt him from the danger of the statutes against 
usury. 1 Brownl. 73; 2 And. 428; 4 Shep. Abr. 170. A 
bond fide debt is not destroyed by being mingled with an usu- 
rious contract relating to it. 1 H. Bl. 462; 1 East, 92. 

A fine levied, or judgment suffered as a security for money, 
in pursuance of an usurious contract, may be avoided by an 
averment of the corrupt agreement, as well as any common 
specialty or parol contract. It is not material whether the 
payment of the pesmi and the usurious interest be secured 

y the same or by different conveyances, for all writings 
whatsoever for the strengthening such a contract are void ; 
also a contract reserving to the lender a greater advantage 
than allowed, is usurious, if the whole is reserved by way of 
interest, or in part only under that name, and in part by way 
of rent for a house let at a rate plainly exceeding the known 
value; so where part is taken before the end of the time, 
that the borrower hath not the profit of the whole principal 
money, &e. 1 Hawk, P. C.c. 82, § 22. 

It is now clearly settled that bankers and others, discount- 
ing bills, may not only take 5l. per cent, for interest, but 
also a reasonable sum besides, for their trouble and risk in 
remitting cash, and for other incidental expenses. 2 7’. R. 
52. But still, whether such a charge is reasonable or usu- 
rious must be decided by a jury, assisted by the direction of 
the judge. See 1 Bos. & Pull. 876. 

A. having a bill for 20004, at two months’ date, which he 
could not readily negotiate in London, requested B. to give 
him in exchange an acceptance of B.'s London banker, at the 
same date and for the same sum; B. did so, deducting 167, 10s, 
for commission: held no usury. 4 Bingh. 81. 

Where a broker carried bills to be discounted, and allowed 
to the person discounting interest at the rate of 5l. per cent. 

er annum, and in addition 1/. per cent. on the account of the 

ills, towards the payment of the debt due from a third per- 
son to the discounter, but which the broker thought himself 
hound in honour, though not in law, to pay, and the broker 
accounted to his principal for the whole amount of the bills, 
minus lawful discount and commission ; it was held, that the 
transaction was not usurious. If the discounter of a bill engage 
with the holder that he shall pay the agent procuring the dis- 
count a premium in addition to the leg Ai interest, this is 
usurious, although the discounter himself only take the legal 
discount, 7 B. § C. 431; Moo. & Malk. Ca. 121. 

A. being indebted to B, for different usurious loans, applies 
to B. for a further advance, which B. agrees to make at the 
legal rate of interest, if A.’s father will give his security for 
that and also for part of the previous debt: A.’s father con- 
sents, and accepts three bills, the two first of which exactly 
cover the amount of the legal debt: the parties paid when 
due. In an action on the second, held, that the acceptances 
having been given partly as a security for an illegal debt, 
were all tainted with the illegality, and therefore void, 1 
Marsh. 349; 5 Taunt. 780. 

The restrictions of the statutes against usury, however, do 
not apply to contracts made in foreign countries; for on such 
contracts our courts will direct the payment of interest ac- 
cording to the law of the country in which such contract was 
made. 1 P. Wms. 896; 2 Bro. P. C. 72. Thus Irish, 
American, Turkish, and Indian interest have been allowed in 
our courts to the amount of even 12}, per cent. ; for the mode- 
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ration or exorbitance of interest depends upon local circum- 
stances ; and the refusal to enforce such contracts would put 
stop to all foreign trade. By 14 Geo. 3. c. 79. and 1 & 2 Geo. 4 
c. 51. all mortgages and other securities upon estates and 
other property in Ireland, or the areae bearing interest 
not exceeding 6l. per cent. were declared legal, though exe- 
cuted in the kingdom of Great Britain; and though bonds 
are given as collateral securities for payment of such interesi 
in Great Britain, unless the money lent shall be known at 
the time to exceed the value of the thing in pledge; in which 
case also, to prevent usurious contracts at home, under the 
colour of such foreign securities, the borrower shall forfeit 
treble the sum so borrowed. 2 Comm. 463, 464, And now, 
by the 3 Geo. 4. c. 47. securities made in Great Britain on 
estates, &c, in Ireland, or in the West Indian colonies, wi 
interest not exceeding the rate of interest payable by the law 
of the country, &c. where the estate is situate, are declari 
valid, See further, Mortgage. 




















II. As usury (with the exceptions already noticed) avoids 
every security into which it enters, it necessarily follows that 
none such can be enforced at law; and advantage may be 
taken of such securities, by pleading the statute in bar to 
actions brought on them to recover the sum secured, 12 
Mod. 498. 

Formerly, to an action of assumpsit brought on an usu- 
rious contract, the general issue might have been pleaded” 
and the usury given in evidence; Str. 498; but a defendant 
could not do both; 9 Mod. 859. Now, however, by 
rule of H. T. 4 Wm. 4. usury must be pleaded specially. 

Money paid by A. to B. in order to compromise a qui tank 
action of usury brought by B. against A. on the ground of 
an usurious transaction between the latter and one E., may 
be recovered back in an action by A. for money had an 
received. For the prohibition and penalties of the 18 Llit 
c. 5, attach only on the “ informer or plaintiff, or other pet 
son suing out process in the penal action,” making composi- 
tion, &e. contrary to the statute; and not upon the party 
paying the composition; and therefore the latter does nol 
stand, in this respect, in pari delicto, nor is particeps criminis 
with such compounding informer or plaintiff, And such 
recovery may be had, although E.’s assignees had before 
recovered from B. the money so received by him, as money 
received to their use (the money paid by way of composition 
being at the time stated to be E.'s money), there being n0 
evidence to show that A. the present plaintiff was privy t° 
that suit. 8 East, 878. 

In one case the Court of Common Pleas refused to set 
aside a judgment and execution, founded on an rion 
consideration, until the defendant had paid the legal princip® 

and interest. 1 Bos, § Pul. 270, dt 

But in a latter case the Court of King’s Bench expresset” 
their disapprobation of this decision, and set aside agi y 
ment founded on an usurious consideration, without Com: | 
pelling the defendant to pay the principal and interest. 

B. § A. 92. 3 

Where, however, usurious securities have been acted ot 
and the money partly paid by the borrower, the court wi 
not set aside a judgment and execution, except on the ten ne 
of the defendant paying the principal and legal interes 
Hindle v. O'Brien, 1 Taunt. 418. a 

But though the securities are void, the debt is not destroy“ 
if it were originally good and lawful. 

Thus if an usurious security be given for a legal subsisting 
debt, although the security is void, the debt is not on 
guished, 3Campb.119. Šo if a bond, void on the ground. € 
usury, be cancelled, and another taken for the original pr" 
cipal, after deduction of a payment made under the form 
one, the latter bond is valid. 1 Campb. 165, n. So after U 
































































rious securities given for a loan have been destroyed by mutual 
consent, a promise by the borrower to repay the princi 
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and legal interest is valid. 2 Taunt. 184; 1 Campb. 157, 
0, 

































Relief from usury in courts of equity differs from that 
afforded by courts of law; for in the former it is a maxim, 
_ that he that would have equity must do equity, the statutes 

of usury precluding the remedy merely; and this court will 
only grant relief upon the terms of the party seeking it con- 
senting to pay what is really due, 

Although a court of equity will not, in general, relieve 

ainst an usurious contract, except on the terms of paying 
the principal with legal interest, yet a suit by the assignees 
of a bankrupt for delivering up an assignment of stock, 
founded on a usurious contract, was sustained on the ground 
that as the assignment was usurious, it followed in conse- 
quence that it was wholly void, 17 Ves. 44, In all cases of 
bankruptcy, if usury is made out, the security is cut down 
altogether, not leaving the party a creditor for the money 
actually advanced. 9 Ves. 84. 

Where securities had been given for legal interest, and 
More was afterwards received by taking advantage of the 
ecessitous circumstances of the borrower; upon a suit for 
redemption, the account was directed to be taken upon the 
Principle of applying the payments beyond legal interest in 
Satisfaction of the principal, and in case the lender was over- 
paid, that he should refund. Rep. temp. Talb. 37. 

‘As to the general principles of relief in equity on payment of 
Principal and legal interest, see Henckle v. Royal Assurance 

omp. 1 Ves, 319; Scott v, Nesbitt, 2 Bro. C. C. 641; Bam- 
feld v, Solomons, 9 Ves. jun, 84. But a bill in equity re- 
quiring a discovery of usury is demurrable to, as tending to 
Subject the defendants to penalties. See Chauncey v, Fohorn- 
den, 2 Atk. 822; 2 Eq. Ab. 70, pl. 7; Harrison v, Southcote, 
1 Ath, 53: 

In several cases in the Irish Court of Chancery relief has 
een given against leases granted by borrowers to the lend- 
ers of money, and which in that country appears to have 
been a frequent practice; and the subject is familiarly de- 
scribed by the expression of lease and loan. See Scholes 
and Lefroy's Reports in Chancery, i. 115, Bronne v. O'Dea ; 
182, Drew v. Power; 310, Molloy v. Irwin; ii, 218, Gubbins 
Vv. Cre See also the following cases, in which the incli 
tion of the court is against extending the doctrine. Meredith 
V. Saunders, Don's Parl. Ca. 514: Ball's Rep. C. i. 27, Prior v, 
Dunphy; 126, Willen v. Browne; ii, 98, Corbet v. Seagrove. 
















IIL. To constitute usury and consummate the offence there 
Must be an actual taking of money or money's worth; and 
therefore the re-payment of the sum lent, with usurious in- 
terest, either by bill of exchange, promissory note, or bank- 
er’s cheque, is not completed until it has been paid; the 
lender having, in fact, as yet received nothing for payment, 
May be refused. 7 T. R, 184; 1 Camp. 445; 2 Camp. 53. 
The forfeitures under the statute of Anne are recoverable 
y action of debt, plaint, or information, 
An action qui tam for penalties may be brought by a stranger ; 
and the borrower may be produced as a witness to prove the 
Usury in an action for the penalty, if he swears that he has 
Yepaid the sum borrowed. 4 Burr, 2251, See Raym. 191. 
It was formerly held, that the borrower could not be ad- 
Mitted to prove the re-payment of the money; for, till that 
Was proved, he was no witness at all. 1 Stra. 683. 
, But now the borrower may be a witness, though the money 
is not paid, if the usury neither affects the debt, nor avoids the 
Contract: and where the matter is doubtful, the objection shall 
Ty go to his credit, and not to his competency as a witness. 
VR, 153, 
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Informations and qui tam actions upon the statute must be 
brought within twelve calendar months from the commission 
of the usurious act; but the crown may sue within two years 
after the end of the first year. 31 El c. 5. See Limitation of 
Actions. 

An action to recover penalties for usury may be com- 
pounded by leave of the court; which, by the rule of HZ. T. 
2 Wm. 4. shall not be granted in cases where part of the 
penalty goes to the crown, unless notice has been given to 
the proper officer. 

If judgment cannot be given on the statute against usury, 
it hath been said that if it be found that a person took money 
for forbearance by corrupt agreement, judgment may be 
given against him at common law of fine and imprisonment. 
3 Salk, 391. 

See Plonden and Comyn on usury, the former of whom con- 
tends that usury is still an offence at common law, while the 
latter seems to adopt the contrary opinion. It has been 
thought by some that no indictment will lie for usury since 
the statute of Anne. But upon the principles laid down in a 
former part of this work (Indictment, I.) there does not 
seem any reason why an indictment may not be sustained for 
this offence. There is indeed one dictum (for it can hardly 
be called a case) reported in a book of not very great autho- 
rity, from which it would appear that such an indictment 
will not lie, and that the party prosecuting must sue for the 
penalty, as being the method prescribed by the statute. 11 
Mod. 174. But that case was decided in the absence of 
Lord C. J. Holt, and is certainly at variance with the doc- 
trine deducible from many other decisions. 

The statute, however, having given such heavy penalties 
to the informer, there is no instance of an indictment having 
been brought in modern times for usury. And it is quite 
clear that where there is not actual taking of the illegal in- 
terest, an indictment in that case is not sustainable, however 
corrupt the contract may be, or however void under the 
provisions of the statute. 2 Str, 316, 

An indictment will not lie at the sessions for usury; for 
the statute gives the justices there no jurisdiction of the 
offence. 2 Salk, 680; 2 Ld, R. 1144, 

UTAS, octava.] The eighth day following any term or 
feast; as the utas of St. Michael, &c. And any day between 
the feast and the octave is said to be within the utas. 

The use of this was in the return of writs; as appears by 
the 51 Hen. 3. st. 2. See further, Days in Bank, eri 

UTENSIL. Any thing necessary for use and occupation ; 
as household stuff, &c. Cowell, 

UTERINUS FRATER, uterine brother.] A brother by 
the mother's side. Fortese, de Laud. LL. Ang. 5. See 
Descent. 

UTLAGATO, capiendo, quando wllagatar in uno comitatu, 
et postea fugit in alium; when he is outlawed in one county, 
and afterwards flees to another: a writ for taking an outlaw, 
the nature whereof is sufficiently expressed by the name, 
See Reg. Orig. fol. 133; and Outlanry. 

UTLEGH, wthlagus utlagatus.| An outlaw. Fleta, lib, 
1. c. 47. See Outlawry. 

UTLAWRY, utlagaria vel utlagatio.] See Outlawry. 

UTLEPE, Sax.] An escape of a felon out of prison, 


Flet. lib, 1. 

UTTER BARRISTERS, juris consulti] Barristers at 
law, who plead without the bar, &e. See Barrister, Ser- 
jeant. 

UTTERING FALSE MONEY. See Coin, Treason. 

UTTERING FORGED INSTRUMENTS. See For- 
gery, II. 
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ACARIA. A void place, or waste ground. Mem. in 
Scacc. Mich. 9 Edw. 1. 

VACANT POSSESSION. A vacant possession is where 
a tenant has entirely abandoned the premises which he held, 
for if he still retains the virtual possession of them, though 
he has ceased to occupy, the possession can not be treated as 
vacant, but the landlord must proceed by ejectment in the 
ordinary way, See Ejectment. 

Many nice distinctions have been drawn as to what is a 
‘vacant possession. 

Where the tenant of a house locked it up, and quitted it, 
‘the court held that the landlord should treat it as a vacant 
possession, 4 B. § C. 259. 

But where there is any thing left by the tenant on the pre- 
mises, however trifling, (for cet any matter will suffice to 
prevent a vacant session, see 2 Chitty's R. 177,) as if the 
‘tenant leave beer in a cellar; or hay in a barn, 2 Str. 1064; 
Bul. N. P., 97, S. C.; and in case of ground on which there 
is no house or bui , if it be known where the tenant 
lives, the lessor of the plaintiff cannot proceed as in a vacant 
possession. bid. 

The mode of proceeding in ejectment on a vacant posses- 
sion is according to the ancient practice in ejectments, and 
is as follows :—A lease for years yaar previously prepared, 
and when necessary, a power of attorney executed, the party 
‘claiming title, or his attorney, enters upon the premises be- 
fore the first day of the term, and there seals and delivers 
‘the lease to the lessee, who is usually some friend of the 
lessor, and at the same time delivers him the possession, but 
an attorney cannot be lessee. R. M. 1654; 2 Doug. 466. 
The lessee remains on the premises until some third person 
‘enters thereon by previous agreement, and turns him out of 
possession, upon which a declaration Sa ejectment, which has 
been previously prepared, is delivered on the premises to the 
ejector, founded upon the demise contained in the lease, 

The declaration is similar to that in ordinary cases, except 
that the parties to it are real, and not fictitious parties, the 
lessee being made plaintiff on the demise of the lessor, and 
the ejector defendant, In lien of the ordinary notice for the 
tenant to appear and be made defendant instead of the casual 
ejector, a notice is subscribed to the declaration, am by 
the plaintiff’s attorney, and addressed to the real de! 
informing him that unless he appear in court on the first day, 
or within the first four days, in London or Middlesex, or in 
any other county within the first eight days of the next 
‘term, at the writ of the plaintiff, and plead to the declaration, 
judgment will be entered against him by default. Zidd's Pr. 
632, 8th edit; Adams’ Eject. 174, 2d edit. In cases of 
vacant possession, no person claiming title will be let in to 
defend, but he that can first seal a lease upon the premises 
must obtain possession. Barnes, 177. 

In moving for judgment against the defendant, in case of a 
vacant possession, in the King’s Bench, an affidavit must be 
made of the sealing of the lease, entry of the lessee, and ouster, 
and the delivery of the copy of the declaration; so also of 


fendant, | 
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the power of attorney, if the entry was made by a third p 
son; but in the reese Pleas such an neck isu 
sary, it being only ite to give a rule to plead, 
common cases. Tidd’s Pr. 536, 8th edit.; Adams’ 
176, 2d edit. And see Roscoe on Real Actions, 546; 1 


by Chitty, 642. 
For the provisions of the 11 Geo. 2. c. 19. § 18; and 
Geo. 3. c. 52. enabling two justices to give the po 
session when premises are deserted, and no sufficient di 
is to be found upon them, see Rent, IL. 

VACATION, vacatio.) Is all the time between the 


of one term and the beginning of another; and it beg 
the last day of every term, as soon as the court ris 5 


erm. 
The time from the death of a bishop, or other spit 
erson, till the bishopric or dignity is supplied with anoth 
is also called vacation. Stats. Westm. 1. c. 21; 14 Edm. 
st. 4.0.4. See Plenarty. 
VACATURA, An avoidance of an ecclesiastical 
fice; as u vacatura, the first avoidance, &c. 
VACCARY, vaccaria.| A house or place to keep 
in; a dairy-house, or cow-pasture. Fleta, lib. 2. 
VACCARIUS. The cow-herd, who looks after the ¢ 
mon herd of cows. Fleta. 
VADIUM PONERE. To take security, bail, or ple 
for the y arr of a defendant in a court of justice. 
Pone. 


Orig. See 5 

VADIUM MORTUUM. See Mortgage. 

VADIUM VIVUM. A living pledge: as when a mai 
borrows a sum of another, and grants Fim an estate, a8 0 
201. per annum, to hold until the rents and profits shall 
the sum borrowed. See Mortgage. 4 

VAGABOND, vagabundus.) One that wanders ab 
and has no certain dwelling; an idle fellow, See Vagrant 
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Vacrawres.] Some of the ancient statutes contained Ve 
severe regulations respecting vagrancy. By 22 Hen. 8: ¢ 12 
a vagrant, after being whipped, was to take an oath to 
turn to the place where he was born, or where he hi 
dwelt before the punishment, for the space of three 
and there labour as a true man ought to do. By 27 
©. 26. persons found a second time in a state of 
were not only to be whipped, but to have the upper pate’ 
the gristle of the right ear clean cut off: for a third 43 
the punishment was death. By 1 Edw. 6. ¢. 3. a oo 
was to be marked with a hot iron on the breast with V.» Arg 
adjudged to be a slave for two years to the person who tO 
him, He was to be kept on bread and water, oF Si 
drink; and made to work by beating, chaining, or O°", 
wise, at any work however vile. If he absented himsel 
fourteen days, he was to be marked on the forehead or € 
with S., and adjudged a slave to his master for ever: 
if he ran away a second time, was declared guilty of fei 
Children of the age of five years and under fourteen 
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adjudged to the apprehenders until twenty-one, if females; 
or twenty-four, if male; to be treated as slaves: and if they 

t or wounded their masters, or conspired with others to 
do so, they were to suffer as felons, unless the party injured 
agreed to take them as slaves for ever. This act was re- 
pealed by 3 & 4 Edw. 6, c. 16. which restored the provisions 
of 22 Hen. 8. c. 12. with some additions. By 14 Eliz. c. 5; 
18 Eliz. c. 3. provisions were made for the punishment of 
Yagabonds by whipping, gaoling, boring the ears, and death, 
for a second offence. These were repealed by 35 Eliz, c. 7. 
§6. By 13 & 14 Car. 2 c. 12. § 23. the justices at quar- 
ter sessions were empowered to order incorrigible rogues to 

transported to the English plantations, General directions 
concerning vagrants, conformable to the principles of the 
Present system, were given by the 12 Anne, st. 2 c. 23; 13 
Geo, 2. ©. 24, 

In Scotland the laws against vagrants were formery equally 
severe, for all between the age of fourteen and seventy, who 
begged without a badge, were, by the act 1424, c. 42, burned 
in the cheek and banished: and by act 1535, c. 22, none 
Were permitted to beg in any other parish than where they 
Were born, Vagabonds offending a second time against the 
act 1424, were to suffer death; act 1579, c, 74. These and 
other acts were confirmed by act 1698, c. 21. 

Under the 17 Geo. 2 5, vagrants in England were di- 
Vided into three classes; viz. Idle and Disorderly Persons— 

‘ogues and Vagabonds—and Incorrigible Rogues: which 
classification is adhered to in.the 5 Geo. 4, c. 83. 

By that act all provisions theretofore made relative to idle 
and ‘disorderly persons, rogues, and vagabonds, incorrigible 
Togues, or other vagrants, in England, are repealed, as well 








as the provisions of the 32 Geo. 3. c. 45. relating to passes | 


given on their discharge from prison, or to persons acquitted 
or discharged at the assizes or sessions, 

By § 8. every person being able wholly or in part to main- 
tain himself or herself, or his or her family, by work or by 
other means, and ilfally refusing or neglecting so to do, by 
Which refusal or neglect he or she, or any of his or her family 
Whom he or she may be legally bound to maintain, shall have 
become chargeable to any parish, township, or place ; 

every person returning to and becoming chargeable in any 
aad township, or place, from whence he or she shall have 

een legally removed by order of two justices of the peaca; 
Unless he or she shall produce a certificate of the churchwar- 
dens and overseers of the poor of some other parish, &e. 
thereby acknowledging him or her to be settled in such other 
Parish, &c. 5 

every petty chapman or pedlar wandering abroad and 
trading, without being duly licensed, or otherwise authorized 

y law; 

every common prostitute wandering in the public streets 
or public highways, or in any place of public resort, and be- 
having in a riotous or indecent manner; —— 

every person wandering abroad, or placing himself or her- 
šelf in any public place, street, highway, court, or passage, 
to beg or gather alms, or causing or procuring or encouraging 
any child or children so to do ; 

Shall be deemed an idle and disorderly person; any justice 
of the peace may commit such offender (being thereof con- 
Victed before him by his own view, or by the confession of 
Such offender, or by the evidence on oath of one or more 
Credible witness or witnesses) to the House of Correction, 

ere to be kept to hard labour for any time not exceeding 
One calendar month, 

By § 4. every person committing any of the offences 
therein-before mentioned, after having been convicted as an 
dle and disorderly person ; 

every person pretending or professing to tell fortunes, or 
Using any subtle craft, means, or device, by palmistry or 
Otherwise, to deceive and impose on any of his majesty’s 
Subjects ; 
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every person wandering abroad and lodging in any barn or 
outhouse, or in any deserted or unoccupied building, or in the 
open air, or under a tent, or in any cart or waggon, not having 
any visible means of subsistence, and not giving a good ace 
count of himself or herself; 

every person wilfully exposing to view, in any street, road, 
highway, or public place, any obscene print, picture, or other 
indecent exhibition ; 

every person wilfully, openly, lewdly, and obscenely ex- 
posing his person in any street, road, or publie highway, or 
in the view thereof, or in any place of public resort, with 
intent to insult any female; 

every person wandering abroad and endeavouring by the 
exposure of wounds or deformities to obtain or gather alms; 

every person going about as a gatherer or collector of alms, 
or endeavouring to procure charitable contributions of any 
nature or kind, under any false or fraudulent pretence ; 

every person running away and leaving his wife, or his or 
her child or children, chargeable, or whereby she or they or 
any of them shall become chargeable to any parish, township, 
or place; 

every person playing or betting in any street, road, high- 
way, or other open and public place, at or with any table or 
instrument of gaming, at any game or pretended game of 
chance ; 

every person having in his or her custody or possession 
any picklock key, crow, jack, bit, or other implement, with 
intent feloniously to break into any dwelling house, ware- 
house, coach-house, stable, or outbuilding, or being armed 
with any gun, pistol, hanger, cutlass, bludgeon, or other 
offensive weapon, or having upon him or her any instrument, 
with intent to commit any felonious act; 

every person being found in or upon any dwelling-house, 
warehouse, coach-house, stable, or outhouse, or in any in- 
closed yard, garden, or area, for any unlawful purpose ; 

every suspected person or reputed thief, frequenting any 
river, canal, or navigable stream, dock, or basin, or any quay, 
wharf, or warehouse, near or adjoining thereto, or any street, 
highway, or avenue leading thereto, or any place of public 
resort, or any avenue leading thereto, or ay street, highway, 
or place, adjacent, with intent to commit felony ; 

and every person apprehended as an idle and disorderly 
person, and violently resisting any constable or other peace 
officer so apprehending him or her, and being subsequently 
convicted of the offence for which he or she shall have been 
so apprehended ; 

shall be deemed a rogue and vagabond, and any justice of 
the peace may commit such offender (being thereof convicted 
before him by the confession of such offender, or by the 
evidence on oath of one or more credible witness or witnesses) 
to the house of correction, there to be kept to hard labour 
for any term not exceeding three calendar months. 

By § 5. every person breaking or escaping out of any place 
of legal confinement before the expiration of the term for 
which he or she shall have been committed or ordered to be 
confined by virtue of the act ; 

every person committing any offence against this act which 
shall subject him or her to be dealt with as a rogue and va- 
gabond, ‘such person having been at some former time ad- 
judged so to be and duly convicted thereof; 

and every person apprehended as a rogue and vagabond, 
and violently resisting any constable or other peace officer so 
apprehending him or her, and being subsequently convicted 
of the offence for which he or she shall have been so appre- 
hended, 

shall’ be deemed an incorrigible rogue, and any justice of 
the peace may commit such offender (being thereof convicted 
before him by the confession of such offender, or by the 
evidence on oath of one or more credible witness or wit- 
nesses) to the House of Correction to hard labour, there to 
remain until the next general or quarter sessions of the peace, 
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By § 10. when any incorrigible rogue shall have been com- 
mitted to the House of Correction, there to remain until the 
next general or quarter sessions, the justices of the peace 
there assembled may examine into the circumstances of the 
case, and order, if they think fit, that such offender be fur- 
ther imprisoned in the House of Correction, and kept to hard 
labour for not exceeding one year, and may order further, 
such offender (not being a female) to be punished by whipping, 
at such time during his imprisonment, and at such place 
within their jurisdiction, as they shall deem expedient. 

§ 6. Any person may apprehend any person offending 
against the act, and forthwith take him or her before some 
justice, or deliver him or her to any constable or other peace 
officer of the place where he or she shall have been appre- 
hended, and so taken as aforesaid; and in case any con- 
stable, &c. shall refuse or wilfully neglect to take such of- 
fender into custody, and to convey him or her before some 
justice, it shall be deemed a neglect of duty, and he shall on 
conviction be punished as therein-after directed. 

By § 7. any justice may issue a warrant to apprehend 
offenders, And by § 13, any justice, upon information on oath 
before him made, that any person therein-before described to 
be an idle and disorderly person, or a rogue and vagabond, 
or an incorrigible rogue, is or is reasonably suspected to be 
harboured in any house kept for the entertainment of travel- 
Jers, by warrant may authorize any constable or other person 
to enter at any time such house, and to bring before him or 
any other justice every such idle and disorderly person, &c. 
found therein, to be dealt with in the manner therein-before 
directed. 

By § 8. any constable, peace officer, or other person appre- 
A E S are diecrlerly 
person, or a rogue and vagabond, or an incorrigible rogue, 
may take any horse, mule, ass, cart, car, caravan, or other 
vehicle, or goods in the possession or use of such person, 
and convey the same as well as such person before some 
justice; and every justice by whom any person shall be ad- 
judged to be an idle and disorderly person, &c. may order 
that such offender shall be searched, and his or her trunks, 
&c, shall be inspected in the presence of the said justice, and 
of him or her, and also any cart, or other vehicle, found in 
his or her possession, shall be searched in his or her pre- 
sence; and the said justice may order any money found upon 
such offender to be applied towards the expense of appre- 
hending, conveying to the House of Correction, and main- 
taining such offender during the time for which he or she 
shall have been committed ; and if upon such search money 
sufficient for the purposes aforesaid be not found, such justice 
may order a part, or the whole of such other effects then 
found, to be sold, and the produce of such sale applied as 
aforesaid, the overplus of such money or effects, after de- 
ducting the charges of such sale, to be returned to the said 
offender, 

By § 9. justices may bind persons by recognizance to pro- 
secute vagrants at sessions, who shall give notice of their 
intention to appeal against their conviction, and empowers 
the sessions to order payment of expenses to prosecutors and 
witnesses. 

§ 11. Penalty on officers neglecting their duties, &c. of 51, 
And § 12, on conviction, &c, justices may make an order 
upon them for payment of the expenses of prosecution. 

§ 14. Any person aggrieved by any act or determination 
of any justice out of sessions, concerning the execution of 
the act, may appeal to the next quarter sessions, giving to 
the justice notice in writing of such appeal, and of the 
ground thereof, within seven days after such act or deter- 
mination, and before the next quarter sessions, and entering 
within such seven days into a recognizance, with sufficient 
surety, before a justice for the county or place in which such 
person shall have been convicted, personally to appear and 
prosecute such appeal; and upon such notice and recogni- 
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zance, such justice may discharge such person out of cust 
and the court at such quarter sessions shall hear and det 
mine the matter of such appeal, and make such order th 

as shall seem meet, and in ease of the dismissal of the appeals 
or the affirmance of the conviction, shall issue the neces 
process, 

By § 15. the visiting justices of gaols, &c. are empowere 
to grant certificates for enabling persons discharged from 
prison to receive alms in their route, 

§ 16. Justices are not to grant certificates enabling 
sons to ask relief on route, except to soldiers and sailors+ 
43 Geo. 3. c. 61, See Soldiers. 

§ 18. Where actions are brought against justices, &c. th 

shall have treble costs if judgment be in their favour, 


under the act are to be chargeab f 













rderly person, or as a rogue and vagabond, or aš 
an incorrigible rogue, for any offence specified in such act 
and not therein-before provided for, whether such persoit 
shall or shall not have committed any offence against that 
act, every such person shall be Pantea under the provisions 
thereof, 
By the 11 Geo. 4. and 1 Wm. 4. c. 5. (repealing the former, 
statutes on the subject) the justices may, on the complaint 0 
the churchwardens and overseers of any parish, mi 
order for the removal, at the expense of such complaining 
pan to the place of their birth, of chargeable poor born in 
ersey and Guernsey, who have not gained a settlement in 
England. 
ind by the 8 & 4 Wm. 4. ¢. 40. which repeals the formi 
statutes relating to the removal of poor persons born in Seot- 
land and Ireland, two justices may make an order for thé 
removal to the place of their birth of poor persons born iN 
Scotland or Ireland, or in the Isle of Man, or Scilly, W 
their families, who have become chargeable to parishes 
England, The expense is in the first instance to be bo 
by the complaining parish, but is to be repaid by the countYs 
or division, in which such parish is situate. 

See further, Police. 

VALET, VALECT, or VADELET, valettus, vel valectt 
Was anciently a name specially denoting young gentlemen 
though of great descent or quality ; but afterwards attributed 
to those of lower rank, and now a servitor, or gentleman 
the chamber, Cambd.; Selden’s Tit. Hon. ; Bract. lib. 3+ 
In the accounts of the Inner Temple, it is used for 
bencher's clerk or servant; and the butlers of the bol 
corruptly call them varlets. sa 
aah ENTIA. The value or price of any thing- 

‘alue. i 

LESHERIA. Signifies the proving by the kindred of 

the slain, one on the father’s side, and another on the side in 
the mother, that a man was a Welshman, Tt is mentioned ! 

stat. Walle, 12 Edw. 1, ¢.4. See Englecery. ae 

VALOR BENEFICIORUM. See Tavatio Heclesiasti, 

VALOR MARITAGII, value of marriage.) Under na 
ancient tenures, while an infant was in ward, the guardian a 
the power of tendering him or her a suitable match, witho 
disparagement or abba which, if the infants refuse 
they forfeited the value of the marriage to their guardiany 
that is, so much as a jury would assess, or any one Tahe 
bond fide give to the guardian for such an alliance ; and i 
infants married themselves without the guardian's cons 
they forfeited double the value. This was one of the ing 
est hardships of our ancient tenures, But the tenures bë 
taken away by 12 Car. 2. c. 24. the law is abolished. 
Tenures, TI. 4. Pe 
VALUABLE CONSIDERATION. See Consideration’ 
VALVASORS. See Vavasors. and th 
VALUE, valentia, valor.) Is a known word; 
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Value of those things as to which offences are committed, is 
usually comprised in indictments; which was formerly ne- 
cessary in theft to make a difference from petit larceny, and 
in trespass to aggravate the fault, &e. 

But now that the distinction between grand and petit lar- 
ceny has been abolished, the exact value in cases of simple 
larceny is immaterial. 

Tn other cases a distinction has been made between value 
and price. If a plaintiff declares in an action of trespass for 
the taking away of live cattle, or one particular thing, he 
ought to say that the defendant took them away, pretii so 
much; if the declaration be for taking of things without life, 
it must be alleged ad valentiam, &c. so that live cattle are to 
be prized at such a price as the owner of them did esteem 
them to be worth; and dead things to be reckoned at the 
value of the market, which may be certainly known. Of 
coin, not current, it shall be pretii; but of common coin, 
current, it shall be neither said pretii nor ad valentiam, for 
the value and price thereof is certain, The difference be- 
tween pretii and ad valentiam may proceed from the rule in 
the register of writs, which shows it to be according to the 
ancient forms used in the law, Mest. Symb. par. 2; 2 Lill. 
Abr. 629, 

A jewel, it is said, is not valuable in law, but only accord- 
ing to the valuation of the owner of it, and is very uncertain. 

ut there seems to be a certain value for diamonds among the 
Merchant jewellers, according to their weight and lustre, &c. 
Hil. 21 Car, B. R.: 2 Lill. 628. A man cannot say that 
another owes him so much, when the value of the thing owing 
is uncertain; for which reason, actions in these cases are 
always brought in the detinet, and the declaration ad valentiam, 
$e. ` 1 Lutw. 484. See Money, Pleadings, § 

VANG, Sax.] He vanged for me at the vant, i. e, stood 
for me at the font. Blount. 

VANNUS. A vane, venti index; a fan to winnow corn 
with, Lit. Diet 

VANTARIUS, præcursor.] As vantarius regis, the king’s 
fore footman. Rot. de finibus. Term Mich. 2 Ed, 2. 
© VARIANCE, variantia, from the Fr. varier, i. e. alterare.) 
An alteration of a thing formerly laid in a plea; or where the 
declaration in a cause differs from the writ, or from the deed 
Upon which it is grounded, &e, 2 Lil. Abr. 629. If there is 
à variance between the declaration and the writ, it is error 
and the writ should formerly abate. 

But the defendant can no longer take advantage of such a 
defect, as the court will not now grant oyer of the writ, See 

yer. 

Where there is a variance, omission, or a mistake in the 
Name of a defendant in a writ, or in the number of parties in 
the cause of action, in the teste, in the indorsements, or the 

ike, the court will discharge the defendant out of custody, or 
order the bail-bond (if any) to be delivered up to be can- 
celled, and a common appearance entered, and in some cases 
Will set aside the proceedings. 
` The courts and judges have, since the introduction of the 
New writs under the uniformity of process act, resolved not 
to allow any amendments in the writ itself, or in any form of 
the memorandum or indorsement, if prescribed by the statute, 
Unless great injustice would be occasioned by the refusal, and 
that only in cases where the statute of limitations would be a 
bar, But in the forms of indorsement as prescribed by the 
tules of court, and not by statute, the court or a judge will 
allow an amendment. 3 Dom, P. C. 101; 1 Archb. Pr. by 
Chitty, 129. 

If there appear to be a material variance between the matter 
Pleaded and the manner of the pleading of it, this is not a 
ood plea; for the manner and matter of pleading ought to 
gree in substance, or there will be no certainty in it. Cro. 

» 479; 2 Lill, 629. 

_ But when the pleading is good in substance, a small va- 
Nance shall not hurt. § Mod, 227. If the record of Nisi 
Vou. 1, 
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Prius agrees with the declaration delivered, a variation from 
the issue is not material. 2 Strange, 1131. 

The 9 Geo. 4. c. 15. allowing of amendments by the judge 
on the trial of civil actions, or indictments or informations for 
misdemeanors, has already been noticed under the title 
Amendment. That statute, however, was confined to va- 
riances which appeared between any matter in writing or in 
print, and the recital upon the record on which the trial was 
pending, But by the 3 & 4 Wm. 4, e. 42. § 28, the powers 
of amendment given to the courts and judges have been 
greatly extended. 

By § 1. any court of record holding plea in civil actions, 
and any judge sitting at nisi prius, if such court or judge 
shall see fit, may cause the record, writ, or document, on 
which any trial may be pending before any such court or 
judge, in any civil action, or in any information in the nature 
of a quo warranto, or proceedings on a mandamus, when any 
variance shall appear between the proof and the recital, or 
setting forth of the record, writ, or document, on which the 
trial is proceeding, of any contract, custom, prescription, 
name, or other matter in any particular or particulars in the 
judgment of such court or judge, not material to the merits of 
the case, and by which the opposite party cannot have been 
prejudicada tka cond Wohlee inageon hr Froana ONda 
fence, to be forthwith amended by some officer of the court 
or otherwise, both in the part of the pleadings where such 
variance occurs, and in every other part of the pleadings in 
which it may become necessary to amend, on such terms, as to 
payment of costs to the other party, or postponing the trial, 
to be had before the same or another jury, or both payment 
of costs and postponement, as such court or judge shall think 
reasonable; and in case such variance shall he in some parti- 
cular or particulars, in the judgment of such court or judge, 
not material to the merits of the case, but such as that the 
opposite party may have been prejudiced thereby in the con- 
duct of his action, prosecution, or defence, then such court or 
judge shall have power to cause the same to be amended upon 
payment of costs to the other party, and withdrawing the 
record, or postponing the trial as aforesaid, as such court or 
judge shall think reasonable ; and after any such amendment 
the trial shall proceed, in case the same shall be proceeded 
with, in the same manner in all respects, both with respect to 
the liability of witnesses to be indicted for perjury and other- 
wise, as if no such variance had appeared; and in case such 
trial shall be had at nisi prius, or by virtue of such writ as 
aforesaid, the order for the amendment shall be indorsed on 
the postea or the writ, as the case may be, and returned toge- 
ther with the record or writ, and thereupon such papers, rolls, 
and other records of the court from which such record or writ 
issued, as it may be necessary to amend, shall be amended 
accordingly; and in case the ‘trial shall be had in any other 
court of record, then the order for amendment shall be en- 
tered on the roll or other document upon which the trial shall 
be had, provided that any party dissatisfied with the decision 
of such judge at nisi prius, sheriff, or other officer, respecting 
his allowance of any such amendment, may apply to the 
court from which such record or writ issued, for a new trial 
upon that ground; and in case any such court shall think 
such amendment improper, a new trial shall be granted ac- 
cordingly, on such terms as the court shall think fit, or the 
court shall make such other order as to them may seem 
meet. 

By § 24, the court or judge may, in all such cases of va- 
riance, instead of causing the record or document to be 
amended, direct the jury to find the fact or facts according to 
the evidence, and thereupon such finding shall be stated on 
such record or document; and notwithstanding the findin; 
on the issue joined, the said court, or the court from whic 
the record has issued, shall, if they shall think the said 
variance immaterial to the merits of the case, and the mis- 
sana such as could not have prejudiced the opposite 
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in the conduct of the action or defence, give judgment 
according to the very right and justice of the case. 

See further, Abatement, Amendment, Averment, Error, Plead- 
ing, Verdict, $c. 

VASSAL, vassalus.] In our ancient customs signified a 
tenant or feudatary ; or person who vowed fidelity and ho- 
mage to a lord on account of some land, &c. held of him in 
fee; also a slave or servant, and especially a domestic of a 
prince. Du-Cange. Vassalus (in Scotland) is said to be 
quasi inferior socius, as the vassal is inferior to his master, 
and must serve him; and yet he is in a manner his com- 
panion, because each of them is obliged to the other, 
Skene. The vassal is the person who receives a feudal right; 
the giver is the superior. See 2 Comm. 53; and tit, Tenures. 

VASSALAGE, The state of a vassal, or servitude and 
dependency on a superior lord. Liege Vassalage belonged 
only to the king. 

VASSELERIA. The tenure or holding of vassal. Cowell. 

VASTO. A writ against tenants for term of life or years, 
committing waste. J, N. B. 55; Reg. Orig. 72, See 
Waste. 

VASTUM. A waste or common lying open to the cattle 
of all tenants who have a right of commoning. Paroch. 
Antiq. 171. 

Vasrum Forxstx ver Boser, That part of a forest or 
wood wherein the trees and underwood were so destroyed 
that it lay in a manner waste and barren. Paroch. Antiq. 

n 351, 

VAVASORS. The first name of dignity, next beneath a 
peer, was-anciently that of vidames, vice-domini, valvasors, or 
vavasors, who are mentioned by our ancient lawyers, as viri 
magnæ dignitatis; and Sir Edward Coke speaks highly of 
them. Yet they are now quite out of use; and our legal 
antiquarians are not agreed upon even their original or an- 
cient office. 1 Comm, c. 12, p, 403. 

The vavassores, in dignity, were next to the barons and 
higher thanes, Selden says they either held of a mesne lord, 
and not immediately of the king, or at least of the king as of 
an honour or manor, and not in chief. Kelham. 354, Va- 
wassores, however, are mentioned but twice in the first volume 
of the Domesday Survey, at least under that denomination, 
At the close of the account of Suffolk, however, we find a 
distinct title of “ Verra Vavassorum,” Domesday, tom. 2. fol. 
446; the perusal of the contents of which satisfactorily 
proves that throughout the greater part of the survey the 
title was sunk in the general name of liberi homines. 

“ The grantees,” says Sir Henry Spelman, “that received 
their estates from the barons or capitanei, and not from the 
king, were called valvasores, (a degree above knights,) and 
were unto their lords (the capitanei or barones regis) as they 
the capitanei were unto the king; and did in like manner 
subdivide their lands among their socmen and military fol- 
lowers, who in old time were called valvasini, whom I take to 
be the same at this day that are the lords of every manor, if 
not those themselves that we call knights, as owners of a 
knight's fee. For in this, the feodal law itself is doubtful and 
various, as of a thing lost by antiquity, or made uncertain by 
the differing manners of several nations. Inasmuch, that 
valvasores and valvasini grew to be confounded, and both of 
them at last to be out of use, and no other military tenures to 
be known amongst us than tenere per baronium, and tenere per 
feodum militare, But in a charter of Henry I. De tenend, 
Comitatibus, it is said, “ Si ewurgat placitum de divisione terra- 
rum, st interest barones meos dominicos, tractetur in curia mea ; 
et si inter valvasores duorum dominorum, tractetur in comitatu, 
$c.” where the valvasores were also, and the barons themselves 
suitors and attendants, LZ. Hen. 1. c. 8. Bracton men- 
tioneth them in Henry III's time to be viri magnee dignitatis. 
Bract. lib. i. c. 8. nu. 4. Nor was their memory clean gone in 
Richard II's days; as appeareth by Chaucer. Yet do I not 
find in any of our ancient fee or monuments that they stood 
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in any classic kind of tenure, other than that we may ac 

the baron, vavasor, and knights, to be (as our lawyers at thi 
day term them) the chief lord, mesne and tenant.” Spelm. 
English Works, of Parliaments, 58. Compare also Seld. Tite 
Hon. 625; and Spelm. Glossar. ed. 1617, p. 550. 

Fleta, whose book was written after the 13 Edw. 1. pla 
the vavassores next to the milites. Kelham, 398. Kelham, 
from Madox's Baronia Anglica, says, “ We read of vavassours 
in the time of Henry the First, heiyd the barony of tl 
Archbishop of York; to the barony of Robert Fossard, and 
others ; but they were not numerous.” Kelham, 354. 

The relief of the vavasor in the Conqueror’s laws follows 
that of the baron, Leges Guil. Cong. 22; Wilk. 2285 1 
Ellis's Domesday, 54. 

VAVASORY, vavasoria.] The lands that a vavasor held» 


vV The tenants within the manor of 
Bradford, in the county of Wilts, pay a yearly rent by this 
name to their lord, in lieu of veal paid formerly in kind. 
Blount's Ten. 

VECTIGAL JUDICIARIUM. Is applied to money ot 
fines paid to the king, to defray the charge he is at in mainz. 
taining the courts of justice, and protection of the people. 9 
Salk. 33. 

VEJOURS, visores, from the Fr, veier, i, e. cernere.) Suchi 

sons as are sent by the court to take a view of any place 
in question, for the better decision of the right thereto, It i$ 
also used for those that are appointed to view an offence. 
Old Nat. Br. 112; Bract. lib. 5. See View. 

VELTRAIA, ministerium de veltraiå.] The office of dog- 
leader, or a courser. Rot. Pip. 5 Steph. 

VELTRARIUS. One who leads greyhounds; which dogs 
in Germany, are called welters ; in Italy, veltres, Sc. Blount’ 
Tenures, p. 9. 

VELUM QUADRAGESIMALE. A veil or 
hangings drawn before the altar in Lent, as a token of 
ing and sorrow. Synod, Exon. anno 1217. 

VENARIA. Beasts which are caught in the woods by 
hunting. Leg. Canut. c. 108. y 

VENATIO. In the statute of Charta de Forestd, signifi 
venison, in Fr. venaison. It is called venaison, of the means 
whereby the beasts are taken, ee ex venatione capiuni 
and being hunted are most wholesome, And they are ter 
beasts of venary because they are gotten by hunting: 
Inst, 316. 

VENDITIONI EXPONAS. A judicial writ, directed t0 
the sheriff, commanding him to expose to sale goods which 
hath already taken into his hands for the satisfying a ju 
ment given in the king's court. Reg. Judie. 33; 14 Care 
c, 21, If the sheriff upon a fieri facias takes goods in exect 
tion, and returns that he hath so done, and cannot find buyersi 
or if he delay to deliver them to the party, &c. then the if 
venditioni exponas shall issue to the sheriff, reciting the forme, 
writ and return, and commanding the sheriff to make sale 
the goods, and bring in the money. 18 Hen. 7. 1; Dist 
363. If a supersedeas be not delivered to the sheriff d 
hath in part executed a writ of execution, he may afterwar®i 
be authorized to go through with it by a venditioni expona? 
as he may also in the like case after a writ of error. i 
98; Cro. Eliz. 597; 1 Roll. Abr. 894. ‘fh 

After the delivery of the venditioni exponas to the shen 
he is bound to sell the goods, and have the money in court ff! 
the return day of the writ. Comp. 403; 3 Camp. 405, 57-0 
And he cannot a second time return that the goods remain fy 
his hands for want of buyers ; although if he do make su¢! 
return, the court will not on that account grant an attachme 
against him, 1 B. § N. 359. But one way of procee ney 
against the sheriff, if he do not sell and pay over the moma 
on or before the return of the venditioni, is to sue outa oe 
tringas against him, directed to the coroner, and if he do of 
sell the goods, and pay over the money before the return 
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the writ, he shall forfeit issues to the amount of the debt. 2 
Saund. 47, n. ; 6 Mod. 295. If there has been laches on the 
part of the plaintiff, or collusion between him and the officer, 
the court will not grant adistringas. 3 B. § Ald. 204. It 
is also to be observed that an action on the case may be sup- 
Ported against the sheriff for his neglect in not selling the 
goods within a reasonable time. 2C. § M. 413. 

In making sale of goods under a venditioni exponas, the 
sheriff is not bound by the value set upon the goods in his 
return to the fi. fa. Cro. Eliz. 598; Cro. Jac. 515; Godb, 
276; but see 2 Show. 89. But otherwise, if they be rescued 
from him, or the like, so that he cannot make sale of them. 
2 Ld. Raym. 1075; 1 Archb. Pr. by Chitty, 469, 

_ If goods are not taken to the value of the whole, the plain- 
tiff may have a venditioni exponas for part, and a fieri facias 
for the residue, in the same writ, Thes. Brev. 305. And it 
‘seems that a venditioni exponas may be directed to the new 
sheriff, where the old one returns that he has taken goods, 
which remain in his hands for want of buyers. 2 Saund, 843. 
But the more usual way of proceeding in such case is by writ 
‘of distringas nuper vicecomitem to the new sheriff, com- 
manding him to distrain the old one, till he sell the goods, 
&c. Of this writ there are two sorts ; the first, which is the 
More ancient, commands the sheriff, to whom it is directed, 
to distrain the late sheriff, that he exposes the goods to 
Sale, and cause the monies arising therefrom to be delivered 
to the present sheriff, in order that such sheriff may have 
those monies incourtat the return, Gilb. La. 21; 84 Hen, 6. 
36, The other writ, which is the most usual, is to distrain 
the Jate sheriff to sell the goods, and have the money in court 
i 6 Mod. 299; Rast. 164; Thes, Brev. 90; OF. 
5; 2 Ld. Raym. 1074, 1075; 1 Salk. 823, 

DITOR REGIS. The king’s salesman; being the 
Person who exposed to sale goods and chattels seized or dis- 
trained to answer any debt due to the king. 

This office was granted by King Edward I. to Philip de 
Lardiner, in the county of York; but the office was seized 
‘into the king’s hands for the abuse thereof, anno 2 Ed. 2. 

VENDOR axp VENDEE. Vendor is the person who 
sells any thing, and vendee the person to whom it is sold. 

Where a man sells a thing to another, it is implied that the 
vendor shall make assurance by bill of sale to the vendee, but 
not unless it be demanded. Per Finch, chancellor, 2 Chan. 
Cases, 5. See 21 Vin. Abr. title Vendor and Vendee. 

See further Agreement, Contract, Purchase, Sale, Stoppage 
in Transitu, Warranty, §¢. 

VENELLA, A narrow or strait way. Monast. i. 408. 

VENIA. A kneeling or low prostration on the ground by 
Penitents, Walsing, 196. 

VENIRE FACIAS. A writ judicial awarded to the she- 
Tiff to cause a jury in the neighbourhood to come, or appear, 
een a cause is brought to issue, to try the same, Old Nat. 

r. 157. 

Formerly many questions arose concerning the place or 
Places from whence a jury should come, but these are now 
Set at rest, See Jury, 1.; Venue, I. 

One venire facias is sufficient to try several issues between 
the same parties, and in the same onur 2 Cro. 550. 

If the matter to be tried be within divers places, and one 
and the same county, the venire facias shall be general ; and 
if in several counties, it shall be spe 2 Lill. Abr. 68: 

By the jury act, 6 Geo. 4. e. 50, § 28. in either civil or cri- 
Minal cases, where jurors are to view, the court may order 
Special writs of venire facias to issue. See View. 

In all cases, where there is to be a special jury, the venire 
Must be special. 

. Where an action was brought against two, they both joined 
Assue, and one died ; and after, the venire facias was awarded 
to try the issue between both, which was done, and held to 

e no error, because one of the defendants was living. Cro. 
Car. 308, See Amendment. 
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If a venire facias is returned by the coroner for defect of 
the sheriff, &c. when it ought to be returned by the sheriff, 
the trial is wrong, and not remedied by any statute of jeofails, 
5 Rep. 86. 

At a trial at nisi prius, the plaintiff changed the venire 
facias and panels, and had a jury the defendant knew not of ; 
‘and ruled, that the defendant ‘cannot be aided, if the first 
venire was not filed. And a difference was taken when the 
first venire was not filed, that he cannot be aided, because he 
may resort to the sheriff, and have a view of the panel, to be 
prepared for his challenges ; but if the first venire was filed, 
then the defendant shall have a new trial. Raym, 79. 

A venire facias, after filed, cannot be altered without con- 
sent of parties. Though where a verdict in a cause is im- 
perfect, so that judgment cannot be given upon it, there shall 
be a new venire facias to try the cause, and find a new verdict, 
2 Lill, 634, 635, 

The want of a venire is aided after verdict. Cro, Eliz. 259; 
Bul. N. P. 820. 

A venire facias ad respondendum is the common process 
upon any presentment, being in nature of a a, 3 the 
party to appear ; and is a proper process to be first awarded 
on an indictment for any crime, under the degree of treason, 
felony, or maihem, except in such cases wherein other process 
is directed by statute, See Process, II 

The venire facias ad respondendum may be without a day 
certain, because by an appearance the fault in this process is 
cured ; but a venire facias ad triand. exitum must be return- 
able on a day certain, &c. 3 Salk, 371. 

Before the 3 & 4 Wm. 4. ¢. 67. § 2. the latter writ of venire 
facias must have been tested and returned in term time only ; 
‘and it used to be tested on the first day of the term in or after 
which the cause was to be tried, and was made returnable on 
some day certain in term before the trial; or if it were a 
country cause, then on the last day of the term. But now by 
that statute, except in trials at bar, it may be tested on the 
day it is issued, and be made returnable forthwith, 

exme Factas tot Matronas. See Ventre Inspiciendo. 

Ventre Factas, de Novo; the ancient proceeding of the 
common law, to send a cause or a prosecution for a mis- 
demeanor to anew trial. And this proceeding is still preserved 
in certain cases, 

New trials are generally granted where a general verdict is 
found: a venire facias de novo, upon a special verdict, But 
the most material difference between them is this, that a 
venire facias de novo must be granted upon matter appearing 
upon the record; while a new trial may be granted upon 
things out of it, if the record be never so right. 

But a venire de novo is not awarded for every defect ap- 
pearing upon the face of the record, but for a defective finding 
in the verdict only, 7 7. R. 52; 2 Wils. 144; 4 B. § C. 
69. 

A venire de novo is granted, 1st. If it appears upon the face 
of the record that the verdict is so imperfect that no judgment 
can be given upon it. 2d. Where it appears that the jury 
ought to have found facts differently from what they do, 
See 1 Wils. 55; and tit. Trial. 

The following seem to be cases in which a venire de novo is 
grantable. Ist. Where the jury are improperly chosen, or 
there is any irregularity in returning them. So where a per- 
son not summoned on the jury was sworn at nisi prius in the 
name of a person for whom a summons to serve on that jury 
was delivered, and to whose house he had succeeded; the 
irregularity being noticed before verdict, the Court of C. P. 
awarded a venire de novo. 6 Taunt. 460. 2dly, Where they 
have improperly conducted themselves, Sdly. Where they 
give general damages, upon a declaration consisting of several 
counts; and it afterwards appears that one or more of them 
is defective. 4thly. Where the verdict, whether general or 
special, is imperfect, by reason of some ambiguity or uncer- 
tainty; or by finding less than the whole matter put in issue 5 
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or by not assessing damages. Tidd’s Pr. ; and the authori- 
ties there cited. 

Where a verdict can be amended, a venire de novo is never 
awarded, See further Trial, IIL.; Verdict. 

A venire de novo may be granted by a court of error, but 
see 1 Arch. Pr. by Chitty, 336, contra; or after a demurrer 
to evidence, 5 T, R. 367; or bill of exceptions, 2 T. R, 125; 
Tidd’s Pr. 

By the 6 Geo. 4. c. 50. § 16. if a plaintiff after suing out a 
venire should not go to trial, he may afterwards sue out a 
venire de novo, and try at any subsequent assizes; and where 
the plaintiff does not proceed on the venire first sued out, the 
defendant may also sue out a venire de novo if he wishes to 
proceed to trial by proviso, 

VENITARE. ` The Book of Ecclesiasticus ; so called be- 
cause of the venite exultemus Domino, jubilate Deo, §c. written 
in the hymn-book or psalter as it is appointed to be sung, &c. 
It often occurs in the aene of our English synods ; and is 
called venitarium, Mon. Ang. iii. 432. 

VENTER, Lat.) Literally the belly ; it is used in law to 
distinguish the issue, where a man hath children by several 
wives; (said to be by a first or second venter.) How they 
shall take in descents of lands, see Descent. 

VENTRE INSPICIENDO, A writ to search a woman 
who saith she is with child, and thereby withholdeth lands 
from the next heir, The trial whereof is by a jury of women. 
Reg. Orig. 227, 

Where a widow is suspe to feign herself with child, in 
order to produce a supposititious heir to the estate, the heir 
presumptive may have this writ to examine whether she be 
with child or not; and if she be, to keep her under proper 
restraint till delivered. But if the widow be, upon examin- 
ation, found not pregnant, the presumptive heir shall be ad- 
mitted to the inheritance, though liable to lose it again on the 
birth of a child within forty weeks from the death of a hus- 
band. 1 Comm. c.16, See Bastard. 

See further on the writ de ventre inspiciendo, Aiscough's 
Case, Mosel. 891; and 2 P. Wms, 591, S. C.; in which 
King, C., on petition, granted the writ, though the persons 
applying were only tenants in tail. And this writ is now 
granted, not only to an heir at law, but to a devisee, whether 
for life, or in tail, or in fee; and whether his interest is im- 
mediate or contingent. Ex parte Bateman, at the Rolls, 16th 
Dec. 1784; ex parte Bellet, at the Rolls, 20th Dec. 1786; 
ex parte Browne, in Chancery, Trin, T, 1792. See 4 Bro. 
C. R. 90. In Moseley’s report of Aiscough’s case, a case of 
personal estate is cited, in which the then master of the rolls, 
in conformity to the reason of the common law, directed that 
the master should appoint two matrons to inspect a woman. 
See 1 Jnst, 8, b. note 3; where the necessity of an act of par- 
liament to regulate the proceedings on the writ is suggested, 

‘Thomas de Aldham of Surrey, brother of Adam de Ald- 
ham, anno 4 Hen. 3. claimed his brother's estate. But Joan, 
widow of the said Adam, pleaded she was with child; where- 
upon the said Thomas obtained the writ ventre inspiciendo, 
directed to the sheriff. Quod assumptis tecum discretis et 
legalibus militibus et discretis et legalibus mulieribus de comitatu 
tuo, in proprid persond accedas ae ipsam Joannam, et ipsam a 
preedictis mulieribus coram præfatis militibus videri facias et 
diligenter tractari per ubera et entrem, et inquisitionem factam 
ia rh rigid sd el agile OTA MAREO AANGE 
ariis nostris apud Westm, §c. In Easter term, 39 Eliz. this 
writ was sued out of the Chancery into C. B. at the prosecu- 
tion of Percival Willoughby, who had married the eldest of 
the five daughters of Sir Francis Willoughby, who died with- 
out any son, but left a wife named Dorothy, that at the time 
of his death pretended herself to be with child by Sir Francis; 
which, if it were a son, all the five sisters would thereby lose 
the inheritance descended unto them; which writ was directed 
to the sheriffs of London, and they were commanded to cause 
the said Dorothy to be viewed by twelve knights, and search- 





ed by twelve women, in the presence of the twelve knis 

et ad tractandum per ubera et ad ventrem inspiciendum, whet 
she were with child, and to certify the same to the Court 
Common Pleas; and if she were with child, to certify for h 
long in their judgments, et quando sit paritura; upon which 
the sheriffs accordingly caused her to be searched, and re- 
turned that she was twenty weeks gone with child, and thi 
within twenty weeks more fuit paritura. Thereupon another 
writ issued out of C. B. requiring the sheriffs safely to ke 
her in such a house, and that the doors should be well guard- 
ed; and that every day they should cause her to be viewed 
by some of the women named in the writ; and when she 
should be delivered, that some of them should be with her 
view her birth, whether it be male or female, to the inten 
that there should be no falsity. And upon this writ 
sheriffs returned, that they had caused her accordingly to be 
kept and viewed, and that such a day she was delivered ofa 
daughter. Cro. Eliz, 566. p 

The sheriffs of London, with a jury of women, whereof 
two were midwives, came to the lady’s house, and into he! 
chamber, and sent to her the women, sworn by the sherifis 
before, to search, try, and speak the truth whether she 
with child or not. The men all went out, and the wí 
searched the lady, and gave their verdict that she was with 
child; whereupon the sheriffs returned the writ accordingly+ 
Moore, 523, pl. 692. 

In the 22d year of King James I., the widow of one Dun 
comb married within a week after the death of her first husband 
and his cousin and heir brought the writ ventre inspici 
directed to the sheriff of L, who returned that he had caus 
her to be searched by such matrons, who found her with € 
et quod paritura fuit within such a time; and thereon it Was 

rayed, that the sheriff might take her into his custody, 
yes her till she was delivered; but because she ought t0 
live with her husband, they would not take her from him; 
but he was ordered to enter into a recognizance not to remove 
her from his dwelling house, and a writ was awarded to 
sheriff to cause her to be inspected every day by two of th 
women which he had returned had searched her, and that 
three of them should be present at her delivery, &c. 
Jac. 685, 

See also Execution and Reprieve. 


VENUE, 


Vierxerum, or Visserum.] A neighbouring place, 
quem vicini habitant: the place from whence a jury are ™ 
come for trial of causes. P. N. B. 115. 

The want of a venue is only curable by such a plea 
admits the fact, for the trial whereof it was required to lay ® 
venue, 3 Salk, 381. 


1. Of the Origin of Venues in Actions. 
IL. Of Local and Transitory Actions. 
IIL. Of changing the Venue; in what Actions allowed 
into what Counties ; and how obtained. 
IV, In what Cases the Venue may be brought back by 
Plaintiff. 


V. Of altering the place of Trial of Actions. 


1. Tux nature of the trial by jury, while conducted in tho 
form which first belonged to the institution, was such as fo 
render particularity of place absolutely essential in all city 
which a jury was to decide. Consisting as the jurors formerà 
did of witnesses, or persons in some measure cognizant 2y 
their own knowledge of the matter in dispute, (see St 
Plead. 134, 3d edit.) they were of course, in general, to 
summoned from the particular place or neighbourhood whe 
the fact happened; see Co. Lit. by Harg. 125 a, n (1); ig 
Hist. C. P. 84; and in order to know into what county Pig 
venire facias for summoning them should issue, and to 
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the sheriff to execute that writ, it was necessary that the issue, 
and therefore the pleadings out of which it arose, should 
show particularly what that place or neighbourhood was. 
2 H. Bl. 161; Cowp. 176; Co, Lit, 125 a,b. Such place or 
neighbourhood was called the venue or visne (from vicenetum), 
Bac. Abr, Visne or Venue (A.), and the statement of it in the 
pleadings obtained the same name; to allege the place being, 
in the language of pleading, to lay the venue. 

Until the change of system introduced by the late rule of 
court, Hil. T, 4 Wm. 4. it was accordingly the rule that every 
allegation in the pleadings, upon which issue could be taken, 
that is, every material and traversable allegation (supposing 
it to be in the affirmative form), should be laid with a venue; 
that is, should state the place at which the alleged fact hap- 
pened. This venue to consist (according to the more 
rigorous and ancient practice at least) not only of the county, 
but also of the parish, town, or hamlet in the county. Ci 
Lit. 125 a; Com. Dig. Abatement, (H. 13); Ibid. Pleading, 
(C. 20); Cro. Eliz. 260; 3 M. & 8. 143; ð B. & A. 712. 

A venue was also laid in the margin of the declaration at its 
commencement, by inserting there the name of the county in 
Which the several facts mentioned in the body of the declara- 
tion, or some principal part of them, occurred. See 4 B, § A. 
175, 176; 7 Rep. 1; 2 T. R, 238, The venue so laid in the 
Margin was called the venue in the action, and the action was 
said to be laid, or brought, within that county; because it 
was always the same county as that into which the original 
writ had issued at the commencement of the suit, and because 
the action was always tried by a jury of that county, unless 
a new and different venue happened to be laid in the subse- 
quent pleadings. 4 
= Though the original object of thus laying a venue, was to 
determine the place from which the venire facias should direct 
the jurors to be summoned, in case the ‘parties should put 
themselves upon the country, that practice had nevertheless, 
80 far as regarded the laying of a venue in the body of the 

leadings, become an unmeaning form, the venue in the margin 
aving been long found sufficient for all practical purposes. 
It may be convenient to explain here by what process this 
change took place. f 

The most ancient practice, as established at the period when 

juries were composed of persons cognizant of their own 

nowledge of the fact in dispute, was of course to summon 
the jury from that venue which had been laid to the particular 
fact'in issue; and from the venue of parish, town, or hamlet, 
as well as county. Co. Lit. 125 a; Bac. Ab. Visne or Venue. 
Thus in an action of debt on bond, if the declaration alleged 
the contract to have been made at Westminster, in the county 
of Middlesex, and the defendant in his plea denied the bond, 
issue being joined on this plea, it would be tried by a 
from Westminster. Again, if he pleaded an affirmati 
Matter, as for example, a release, he would lay this new 
traversable allegation with-a venue, and if this venue hap- 
pened to differ from that in the declaration, being laid, for 
example, at Oxford, in the county of Oxford, and issue were 
taken on the plea, such issue would be tried by a jury from 
Oxford, and not from Westminster, 1 Saund. 246 b; Com. 
Dig. Action, (N. 12); 3 Reeves, 110. And it may here be 
incidentally observed, that as the place or neighbourhood, in 
Which the fact arose, and also the allegation of that place in 
the pleadings, was called the venue; so the same term was 
often applied to the jury summoned from thence, Thus it 
Would be said in the case last supposed, that the venue was 
to come from Oxford. 

With respect to the form of the venue at this period, it 
was as follows: venire facias duodecim liberos et legales 
homines de vicineto de W. (or O.) (i. e. the parish, town, 
or hamlet,) per quos rei veritas melius sciri poterit, Se. De 
vicineto tali (is the expression of Bracton) per quos rei 
veritas melius scire poterit, §e. Bract. 309 b, 310 a, 376 b, 
397a. In the 27 Eliz. c. 6. § 1. the form is: 12 liberos et 
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legales homines de vicineto de B. per quos rei veritas, ie, And 
see Litt, § 234, 

While such appears to have been the most ancient state of 
practice, it soon sustained very considerable changes. When 
the jury began to be summoned no longer as witnesses, but as 
judges, and instead of being cognizant of the fact of their 
‘own knowledge, received the fact from the testimony of 
others judicially examined before them, the reason for sum- 
moning them from the immediate neighbourhood ceased to 
apply ; and it was considered as sufficient if, by way of partial 
conformity with the original principle, a certain number of 
the jury came from the same hundred in which the place laid 
for venue was situate, though their companions should be of 
the county only, and neither of the venue nor even of the 
hundred. © This change in the manner of executing the venire 
did not however, occasion any alteration in its form, which 
still directed the sheriff, as in former times, to summon the 
whole jury from the particular venue, 27 Eliz, c. 6. § 15 
Lit. § 234, The number of hundredors which it was neces- 
sary to summon, was different at different periods; in later 
times, no more than two hundredors were required in a per- 
sonal action, 27 Eliz. c. 6. § 5. 6 

In this state of the law, was passed the 16 & 17 Car. 2, 
c. 8. By this act, (which is one of the statutes of jeofails,) 
it is provided “ that after verdict, judgment shall not be 
stayed or reversed, for that there is no right venue; so as the 
cause were tried by a jury of the proper county or place where 
Miora tic ia Aala. sd Ch aire EAs tale ce eee S 
case (among others) where issue had been taken on a fact 
laid with a different venue from that in the action; but where 
the venue had improperly directed a jury to be summoned 
from the venue in the action, instead of the venue laid to the 
fact in issue. 1 Saund. 247. This formerly had been a 
matter of error, and, therefore, ground for arresting or revers- 
ing the judgment; 1 Saund. 247, n. (1); 2 Saund. 5, n. i 




















Cro. Eliz. 468; 6 Rep. 15 b; Co. Litt. by Harg. 125 a, n. (1); 
but by this act (passed with a view of removing what had 
become a merely formal objection), the error was cured, and 
the staying or reversal of the judgment disallowed. While 
such was its direct operation, it had a further effect, not con- 
templated perhaps by those who devised the enactment. For, 
what the statute only purported to cure as an error, it virtually 
established as regular and uniform practice; and issues taken 
on facts laid with a different venue from that in the action, 
were afterwards constantly tried, not by a jury of the venue 
laid to the fact in issue, but by a jury of the venue on the 
action, 2 Saund. 5, n. (3) 

Another change was introduced by the 4 Ann. ©. 16. § 6. 
This act provides, that “every venire facias for the trial of 
any issue shall be awarded of the body of the proper county 
where such issue is triable,” instead of being (as in the 
ancient form) awarded from the particular venue of parish, 
town, or hamlet, From this time, therefore, the form of 
the venue has been changed; and directs the sheriff to 
summon twelve good and lawful men, &c. ‘ from the body 
of the county ;” and they are accordingly, in fact, all sum- 
moned from the body of the county only, and no part of 
them necessarily from the hundred in which the particular 
place laid for the venue is situate. And even in criminal pro- 
ceedings it is now expressly ‘enacted, that no jurors shall be 
required to be returned from any hundred or hundreds, or 
from any particular venue within the county; and that the 
want of hundredors shall be no cause of challenge. 5 Geo, 4. 
e. 50. § 18. 

It thus appears, that by the joint effect of the two statutes, 
16 & 17 Car. 2. c. 2. and 4 Ann, c. 16. the venue, instead of 
directing the jury to be summoned from that venue which had 
been laid to the fact of an issue, and from the venue of parish, 
town Or Farleg aa” well eu\county, divested them ental Rone 
to be summoned from the body of the county in which the 
action is laid, whether that be the county laid to the fact 
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in issue or not, and without regard to the parish, town, or 
hamlet. 

In this altered state of things it is evident that there was 
no longer any real utility in the practice of laying a venue to 
each traversable fact in the body of the pleadings, This 
practice however continued to be observed until the making 
of the Regula Generalis of the H. T. 4 Wm. 4. above men- 
tioned. By that rule it is provided, that “ in future the name 
of a county shall in all cases be stated in the margin of a 
declaration, and shall be taken to be the venue intended by 
the plaintiff, and no venue shall be stated in the body of the 
declaration or in any subsequent pleading.” This rule was 
recommended by the common law commissioners. See their 
Second Report, p. 38. 

On the whole then the rule of pleading as to the necessity 
of laying venue is now reduced to this, that the venue in the 
action, that is, the county in which the action is intended to be 
tried, and from the body of which the jurors are accordingly 
to be summoned, must be stated in the margin of the de- 
claration; and that in the few cases in which the proceeding 
is still by original writ, this must be the same county into 
which the original writ issued. 

There is however another very important point still re- 
maining to be considered, viz. how far it is necessary to lay 
the venue truly. 

Before the change in the constitution of juries above men- 
tioned, the venue was of course always to be laid in the true 
place where the fact arose, for so the reason of the law of 
venue evidently required. But when, in consequence of that 
change, this reason ceased to operate, the law began to dis- 
tinguish between cases in which the truth of the venue was 
material, or of the substance of the issue, and cases in which 
it was not so. A difference began now to be recognized be- 
tween local and transitory matters. The former consisted of 
such facts as carried with them the idea of some certain place, 
comprising all matters relating to the realty, and hardly any 
others; the latter consisted of such facts as might be sup- 
posed to have happened any where, and therefore comprised 
debts, contracts, and generally all matters Anes to the 
person or personal aaa 8 With respect to the former it 
was held, that if any local fact were laid in pleading at a 
certain place, and issue was taken on that fact, the place 
formed part of the substance of the issue, and must there- 
fore be proved as laid, or the party would fail as for want of 
proof, Bue as to transitory facts the rule was, that they 
might be laid as having happened at one place, and might be 

roved on the trial to have occurred at another. Vin, Ab. 

‘rial (M. f.) ; Co. Lit. 282 a. 

The late rule of H.'T. 4 Wm. 4, having abolished the allega- 
tion of venue, except as it regards the county in the margin 
of the declaration (or venue in the action), the present state 
of the law with respect to ‘the necessity of laying the true 
venue, is accordingly as follows :— 

Actions are either local or transitory. An action is local, 
if all the principal facts on which it is founded be local; and 
transitory, if any principal fact be of the transitory kind. In 
a local action the plaintiff must lay the venue in the action 
truly. In a transitory one, he may lay it in any county that 
he pleases. 

rom this state of the law it follows, first, that if an action 
‘be local, and the facts arose out of the realm, such action 
cannot be maintained in the English courts, 4 7. R. 503; 
for as'the venue in the action is to be laid truly, there is no 
county which, consistently with that rule, can be laid in the 
margin of the declaration. ‘But, on the other hand, if 
the action be transitory, ‘then, though all the facts arose 
abroad, the action may be maintained in this country, because 
the venue in the action may be laid in any English county, at 
the option of the plaintiff, 

‘The same state of law also leads to the following inference, 
that in a transitory action the plaintiff may have the action 
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tried in any county that he pleases; for (as we have seen) 
may lay the venue in the action in any county, and upon issu 
joined, the venue issues into the county where the venue ñ 
‘the action is laid. And such accordingly is the rule, subje 
only to a check interposed by another regulation, viz. that 
which relates to the changing of the venue. j R 

The court established about the reign (as it is said) of 
James I., 2 Salk. 670; a practice by which defendants wel 
enabled to protect themselves from any inconvenience the, 
might ap) rales’ from the venue being laid contrary to 
fact, and enforce, if they pleased, a compliance with 
stricter and more ancient system. By this practice, when th 
plaintiff by a transitory action lays a false venue, the defend- 
ant is entitled to move the court to have the venue ch: 
i, e. altered to the right place; and the court, upon affidavi 
that the cause of action arose wholly in the county to whic 
it is proposed to change the venue, will in most cases gran 
the application and oblige the plaintiff to amend his dec! 
tion in this particular; unless he, on the other hand, 
undertake to give at the trial some material evidence arising 
in the county where the venue was laid. (See post, 
Stephen on Plead. 280—290, 3d edit, 



























II. Where the action could only have arisen in a partic! 
county it is local, and the venue must be laid in that coun 
(or where several facts material to an action, in its nature loc 
arise in different counties, the venue must be laid in one 0 
other of those counties ;) for if it be laid elsewhere, the 4 
fendant may demur to the declaration; or the plaintiff, on 
general issue, will be nonsuited at the trial. ere the actio 
might have arisen in any county, it is transitory, and # 
plaintiff may in general lay the venue where he pleasess 
subject to its being changed by the court, if not laid in 
very county where the action arose. ‘Thus, in an action up 
a lease for rent, &c, founded on the privity of estate, as 
debt by the assignee or devisee of the lessor against, 
lessee; or by the lessor, or his personal representative 
against the assignee of the lessee; or against the executor ? 
the lessee, in the debet and detinet; or in covenant, by the 
grantee of the reversion against the assignee of the lessees 
the action is local, and the venue must be laid in the county 
where the estate lies. But in an action upon a lease for ren 
&c. founded on the privity of contract; as in debt by 
lessor against the lessee, or his executor, in the detinet only. 
or in covenant, by the lessor or grantee of the rever! 
against the lessee, the action is transitory, and the venue m 
be laid in any county, at the option of the plaintiff, Zidd’s 4 
See Trial. 
There are, however, some actions of a transitory nat 
wherein the venue must be laid in the county where the fa 
which are the ground of the action were committed, and 
elsewhere, Such are all actions upon penal statutes, 91 Zata 
co. 5. § 2; 21 Jac. 1. c. 4. § 2. For the general oe 
these acts, as connected with each other, see 2 M. § S. 
and that the 31 Eliz. extends to penal actions, given by #0" 
sequent statutes, 9 Last, 296. y 
ictions upon the case, or trespass against justices of pen 
mayors, or bailiffs of cities, or towns corporate, headboroug! p 
portreeves, constables, tithingmen, churchwardens, &¢: ' 
other persons acting in their aid and assistance, or by t07 
command, for any thing done in their official capacity. S 
Jac. 1. c. 12.§ 5. Actions against any person or per pi 
for any thing done by an officer or officers of the excise 0f 
customs, or others acting in his or their aid, in execution, 
by reason of his or their office. See 20 Geo, 8, c. 70. § 
7&8 Geo. 4.0. 53. § 115; 8 & 4 Wm. A. c. 58. § 107. 
these actions, the venue must be laid in the county where 
facts were committed, and not elsewhere. à 
So with respect to actions against persons in public rm 
ployment, civil or military, incor out-of the déingdom, badii 
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authority to commit to safe custody, if the fact be comm" 
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Out of the kingdom the venue may be laid in Westminster or 
in the county where the defendant resides, 42 Geo. 3. c. 85. 







































Where by consent of both parties the venue was laid in 
London, it was held no objection could afterwards be taken, 
although it ought under an act of parliament to have been 
laid in Surrey. 1 Bing. N. C. 68. 

On the other hand, the venue in a transitory action is, in 
Bome cases, altogether optional in the plaintiff; as where the 
action formerly arose in Wales, or where it arises beyond the 
Bea, or is brought upon a bond or other specialty, promissory 
note, or bill of exchange; for scandalum magnatum, or a libel 
dispersed throughout the kingdom; against a carrier or 
lighterman ; for an escape or false return; and, in short, 
Wherever the cause of action is not wholly and necessarily 
confined to a single county. In these cases, the venue cannot 
be changed by ae court, but upon a special ground. T'idd's 
‘ac. and the authorities there cited. See post, III, 


TI, 1. The law having settled the distinction between local 
and transitory actions, it seems that, towards the reign of 
hard IL. this distinction was but little attended to; for a 
ious plaintiff would frequently lay his action in a foreign 
County, at a great distance from where the cause of it arose, 
and by that means oblige the defendant to come with his 
Witnesses into that county. To remedy which, it was or- 
dained by 6 Rich. 2. c. 2, “ To the intent that writs of debt 
and accompt, and all other such actions, be from henceforth 
taken in their counties, and directed to the sheriffs of the 
counties where the contracts of the same actions did arise ; 
that if from henceforth, in pleas upon the same writs, it shall 
be declared, that the contract thereof was made in another 
county than is contained in the original writ, that then in- 
continently the same writ shall be utterly abated.” The 
design of this statute was to compel the suing out of all writs 
arising upon contract, in the very county where the contract 
Was made; agreeably to a law of Hen. 1. e. 31; Gilb. C. P. 
89n. But the statute only prescribes, that the count shall 
agree with the writ in the place where the contract was made, 
it did not effectually prevent the mischief: and therefore the 
4 Hen. 4. c. 18. directed all attornies to be sworn, that they 
Will make no suit in a foreign county; and there is an old 
rule of court, which makes it highly penal for attornies to 
transgress this statute. X. Mich, 1654, 

Soon after the statute of Henry IV. a practice began of 
Pleading, in abatement of the writ, the impropriety of its 
Venue even before the plaintiff had declared. At first, in the 
reign of Henry V, they examined the plaintiff, upon oath, as 
to the truth of his venue, But soon after they began to 
allow the defendant to traverse the venue, and to try the 
traverse by the country, This practice being subject to much 
delay, the’ judges introduced the present method of chang- 
ig the venue upon motion, on the equity of the above 
Statutes ; which, Lord Holt says, began in the time of James I. 
2 Salk. 670. The forms of the rule and affidavit are also 
Stated by Styles, as established in 23 Car. 1, Sty. P. R. 670, 
(ed. 1707.) 

It is now settled that, in transitory actions, the venue may 
be changed upon motion, either by the plaintiff or defendant. 
he plaintiff shall not directly alter his venue after the first 
lay of the next term after appearance; though he would pay 
Costs or give time, Yet he may in effect do it, by moving to 
amend ; and that after the defendant has changed the venue, 
or pleaded, and even after two terms have elapsed from the 
livery of the declaration, T'idd's Pr. 

2. The defendant is, in general, allowed to change the 
Venue in all transitory actions arising in a county different 
from that where the plaintiff has laid it; and he may even 
ange it from London to Middlesex, or vice versd. But in 
transitory actions, where material evidence arises in two 








VENUE, III, 2. 


counties, the venue may be laid in either, R. M, 10 Geo. 2. 
reg. 2. (c.) And if it be laid in a third county, the court 
will not change it; for the defendant in such case cannot 
make the necessary affidavit, that the cause of action arose 
in a particular county, and not elsewhere, 1 Wils. 178. 

In order to change the venue, therefore, it is indispensably 
necessary that the cause of action should be wholly confined 
to a single county; and, therefore, where that is not the case, 
the court will not change it. Thus, in an action of debt on 
bond or other specialty, the court will not change the venue, 
unless some special ground be laid; for debitum et contractus 
sunt nullius loci; and bonds and other specialties are bona 
notabilia, wherever they happen to be, In analogy to which 
it is now holden, agreeably to the practice of the Court of 
Common Pleas, that the venue cannot be changed in an action 
upon a promissory note or bill of exchange, 1 T. R. 5715 
1B. § B. 20; 5 Taunt. 576; 1 Dowl, 426, except on special 
ground, see post; but the venue may still be changed in an 
action upon a policy of insurance, not being by deed; or in 
any other action, the right of which is founded upon simple 
contract. Zidd's Pr, See 7 Taunt. 306, that the Court of 
Common Pleas will not change the venue in an action upon 
any written instrument, the exception not being confined to 
promissory notes and bills of exchange. 

In an action on a promissory note, and for goods sold and 
delivered, the dalendant can not change the venue without 
disclosing his grounds of defence, nor until after issue joined. 
3 Dont. P, ©. 66. And where part of the cause of action 
arises in a bill of exchange, the venue can not be changed on 
the common affidavit; in such a case it can only be changed 
on special grounds. 3 Dowl, P. C. 160. 

In covenant upon a lease, a view being proper to be had, 
the venue was changed to the county where the premises lay, 
though most of the plaintiff’s witnesses resided in the county 
where the venue was laid, 8 East, 268; but in another case 
the application was refused. 2 Chitty, 419. 

Ina recent case, however, the venue having been changed 
from London to Hereford, in an action of covenant on a lease 
for nonpayment of rent of premises in the latter place, the 
court refused to bring it back. 4 Tyrw. 56. 

In an action of covenant on a farming lease the court re- 
fused to allow the venue to be changed on special grounds 
(the impossibility of a fair trial in the original county, &e, 
until after issue joined, when the nature of the defence woul 
appear. 4 Tyr. 275; 2 Donl, P.C.699, See also 3 B.S C, 
552; 3 Tyr. 705. And the same was done in an indictment 
for misdemeanor, 2 Dont, P, C. 440. 

In an action for scandalum magnatum, the court will not 
change the venue; because a scandal raised of a peer of the 
realm is not confined to any particular county, but reflects on 
him through the whole Beatty: and he is a person of so 
great notoriety, that there is no necessity for obliging him to 
try his cause in the neighbourhood ; though this was denied 
in the ease of Lord Sandwich v. Miller. So in an action for 
a libel, published in a newspaper in one county, and circu- 
lated in other counties, or contained in a letter written by the 
defendant in one county, and directed into another, the court 
will not change the venue; because the defendant cannot 
make the common affidavit, that the cause of action arose in 
a single county, and not elsewhere: and, for a similar reason, 
the venue cannot be changed in an action against a carrier or 
lighterman, or for an escape, or false return. Tidd. Butin 
an action for a libel, the court will change the venue into a 
county in which it was both written and papita, And the 
distinction seems to be, between a libel which is dispersed 
through several counties, and a letter which is written in one 
county, and opened in another ; on the former the venue can- 
not be changed, on the latter it may. See 3 7. R. 306, 652. 

In all the above cases however, the court will change the 
venue when special grounds are shown for the application, 
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‘Thus in an action for a libel published in a local newspaper, 
the venue was allowed to be changed on a special affidavit. 
2 Doml. P. C. 645. 

Though the court in general will not change the venue, 
where it is laid in the proper county; yet they will change 
it even then upon a special ground. Thus, in debt on bond, 
where the venue was laid in London, and the plaintiff's and 
defendant’s witnesses lived in Lincolnshire, the court changed 
it into the latter county, 1 T, R. 781; but see Zd. 782; 
1 Wils. 162. 

Where a transitory action is brought in the county in which 
the cause of action arose, the court will never change the 
venue, unless a fair and impartial trial cannot be had in the 
county where it is already laid, 2 Str. 844; Goer 510; 
8 Burr. 1333; or unless the witnesses on both sides live at a 
great distance from the place where the venue is laid; or 
unless the expense of trying the cause in the county where 
the venue is laid greatly preponderates, 6 Bing. 733; 2 Doml, 
P.C. 260; 2 C. & J.478; or under other very special cir- 
cumstances, 1 7, R. 782; 8 East, 268; 10 Bing. 1; or with 
the consent of parties, 1 Wils. 298; 2 Archb, Pr. by Chitty, 824. 

On the other hand, though the court will in general change 
the venue, where it is not laid in the proper county, yet if an 
impartial or satisfactory trial cannot be had there, they will 
not change it; as in an action for words spoken of a justice 
of the peace, by a candidate, upon the hustings, at a county 
election. Conp. 510. 

So, where the venue is not laid in the proper county, the 
rivilege of the plaintiff will, in some cases, prevent the court 
rom changing it. Thus, in an action EES DON 

attorney, or other officer of the court, if the venue be laid 
in Middlesex, the plaintiff, suing as a privileged person has a 
right to retain it there, on account of the supposed necessity 
of his attendance on the court. But if the venue be laid in 
any other county, as in London; or the plaintiff sue as a 
common person, by original or otherwise, or en autre droit, 
as executor, or administrator, or jointly with his wife or other 
persons, he has no such privilege. AE TAS, 
attorney, or other officer of the court, is defendant, it seems 
that he has not any privilege respecting the venue. Tidd's 
Pr.; and see Privilege, I. 

3. When the venue is changed upon the common affidavit it 
is always changed to the county in which the cause of action 
arose; when changed, because a fair and impartial trial can- 
not be had in the county where it is laid, it is usually changed 
to the next adjoining county; when changed for any other 
special cause, it is changed into such county as the cireum- 
stances of the case suggest. 2 Arch. by Chitty, 825. 

When the cause of action arises in an English county, 
where the assizes are regularly holden twice a year, it isa 
„matter of course to change the venue into that county. 
R. M. 1654. § 5. But where the cause of action arises out 
of the realm, the court will not change the venue, because 
the action may as well be tried in the county where the 
venue is laid, as in any other where the cause of action did 
not arise. And, in order to avoid delay, the court will not 
change the venue, except by consent, into a northern county, 
where there are no lent assizes, in Michaelmas or Hilary 
term; nor into Hull, Canterbury, &c. where the justices of 
nisi prius seldom come; nor into the city of Worcester or 
Gloucester, out of the county at large, because the assizes 


for the city and county at | e holden at the lace. 
pels ry at large are holden at the same place. 


4. In order to change the venue, the defendant must make 
a positive affidavit, that the plaintiff's cause of action (if any) 
arose in the county of 4. and not in the county of B. (where 
the venue is laid,) or elsewhere out of the county of 4. 


R. M. 10. Geo. 2. reg. (2). An affidavit was necessary, be- 
cause, if the motion succeeded, it was equivalent to a plea in 
abatement, and the form of the affidavit is always most 
strictly adhered to. Yidd’s Pr. 





VENUE, IV. 

Where the cause of action arose partly in Derbyshire and 
partly in Ireland, the Court of King's Bench refused to cha 
the venue from London to Derbyshire, on affidavit that th 
cause of action arose in Derbyshire and Ireland, and not 
London, nor elsewhere than in Derbyshire and Ireland. 
4 East, 495. and see 1 New Rep. 110.” And the Court © 
Common Pleas refused to discharge a rule for changing the 
venue upon an affidavit that the cause of action arose princi 
pally in Ireland. 2 New Rep. 897. p 

The motion for the defendant to change the venue is 
motion of course, and by the rule of H. T. 2 Wm. 4. § 103. i 
absolute in the first instance; and it must formerly have been 
made within eight days after the declaration delivered, whieh 
was the time ‘allowed by the rules of the court for pleading: 
And accordingly it was said, that if a declaration were 
livered so early in term, that the defendant had eight day 
that term, he could not move to change the venue the nex! 
term. But it is now settled that the defendant may move to 
change the venue, at any time before plea pleaded. R. Me 
1654, § 5. And he is even allowed to change it, after | 
order for time to plead, though upon the terms of pleading 
issuably ; but not after an order for time to plead, where 
terms are to plead issuably, and take short notice of tri 
the first or other sittings within term, in London or Middlesex, 
because a trial would by that means be lost. And the venu 
cannot be changed after plea pleaded, unless under speci 
circumstances : even though the defendant afterwards hi 
leave to withdraw his plea, and plead it de novo with a notit 
of set off. Tidd's Pr. But if the defendant plead, pend! 

a rule nisi for changing the venue, the court will allow him t0 
change it notwithstanding his plea, 3 Bos. § Pul. 12. 


IV. As it would be hard to conclude the plaintiff by th 
single affidavit of the defendant, he is at liberty to aver t 
the cause of action arose in the county where the venue is li 
and to go to trial thereon at the same time that the merits 
tried, by undertaking to give material evidence arising in that 
county. And, upon such undertaking, the court will disch® A 
the rule for changing the venue (and this undertaking © 
Court of King’s Bench required even where the venue ha 
changed by the defendant on a false affidavit, 6 Bast, 495: 
This practice is equivalent to joining issue, before allu 
to, that the cause of action arose in the first county: ® 
if the plaintiff fail in proving it, he must be nonsuited at t 
trial; which has, in this case, the same effect as quas! 
the writ by a judgment on a plea in abatement, viz. g ua 
sine die, and the plaintiff must begin again. 2 Salk. 66 

inally it was required that the plaintiff should give 2 
evidence at the trial but what arose in the county where 
the venue was retained; and if he gave no such evidences he 
must have been nonsuited of course. But when it was 
down (more liberally) that the plaintiff’ might lay his vent 
in any county wherein part of the cause of action arose, 
was then bound only to give some evidence, and not tiy 
whole, (dare aliquam evidentiam,) in the county where mt 
venue was laid. a 

In uniformity with the former practice, % 
a rule of court, H. T. 2 Wm, 4. r. 103, that “ the v 
shall not be brought back, except upon an undertaking of ti 
plaintiff to give material evidence in the county in whie 
venne was originally laid.” it 

The evidence, however must be material; and therefore 
is not sufficient merely to prove that the witnesses to, 
contract reside in the county where the venue i Ti 
Pr. But where a rule to change the venue from Mi 
to London was discharged, on the plaintiff's underti 
give material evidence in Middlesex, the court held, 
undertaking was complied with, by proving e 
obtained by the defendant in Middlesex for payin 
into court; although that rale was obtaii , after 
for changing the venue was discharged. 2 T. R. 275: 


it is declared 
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And further, as to what has been held to be sufficient, see 
2 Archb. Pr. by Chitty, 825. 

If the plaintiff fail in doing that which he has undertaken, 
namely, to give material evidence at the trial of some matter 
in issue, arising in the county where the venue is laid, he shall 
be nonsuited. 2 W. Bl. 1031. and see 2 T. R. 

‘The court will, under very special circumstances, discharge 
the rule to change the venue without requiring the above 
undertaking from the plaintiff. See several instances enu- 
merated, 2 Archb. Pr. by Chitty, 826. 

It was formerly holden, that the plaintiff must move to 
discharge the rule for changing the venue, before replication ; 
and therefore that he came too late after issue was joined, 
and delivered to the defendant’s agent. But now, as the 
plaintiff’ may alter his venue, by moving to amend; so, for 
avoiding circuity, he may move to discharge the rule for 
changing the venue, on undertaking to give material evidence 
in the county where it is laid, at any time before the cause is 
Bic Agy anil E A E td duets aitce 
the cause had been twice taken down for trial. Comp. 409; 
Tidd's Pr. 





V. By the 38 Geo, 3. c. 59, reciting, “ that there exists in 
counties of cities and of towns corporate an exclusive right 
that all causes and offences arising within their particular 
limits should be tried by a jury of persons residing within the 
limits of such cities and towns, which privilege has been found 
not to be conducive to the ends of justice;” it is enacted 
that in actions in any court of record at Westminster, and in 
indictments removed into the King’s Bench by certiorari, and 
on informations filed by the attorney general, or by leave of 
the Court of King’s Bench, and on pleas or traverses to writs 
of mandamus, if the venue be laid in the county of any city 
or town corporate in England, the court may direct the issue 
to be tried by a jury of the county next adjoining. § 1. In- 
Wictments for offences committed within any such county 
of a city, &e. may be preferred to juries of next adjoining 
county. § 2. Indictments, inquisitions, &c. found by a grand 
jury of any county of a city, &c. may be ordered by the 
Court of Oyer, &e. (if requisite) to be filed in the next 
adjoining county, and offenders may be removed to the gaol 
thereof, § 3, 4, &e. But recognizance is to be given to pay 
extra costs. § 12. Yorkshire is to be considered as the next 
county to the town of Hull, and Northumberland next to 
Newcastle. § 9. London, Bristol, and Chester, are wholly 
excepted out of the act: Exeter is also excepted in criminal 
cases, except where the indictment is removed by certiorari 
into King’s Bench, § 10. See Trial. 

‘And in order to avoid unnecessary delay and expense, it is 
enacted, by the 3 & 4 Wm. 4. c. 42. § 22. that in any local 
action depending in the superior courts, the court, or any 
judge may, on the application of either party, order the issue 
to be tried, or writ of inquiry to be executed in any other 
county or place thay that in which the venue is laid, and for 
that purpose may order a suggestion to be entered on the 
record, that the trial may be more conveniently had, or writ 
of inquiry executed in the county, &c. where the same is 
ordered to take place. 

So, in local actions, where a fair and impartial trial cannot 
be had where the venue is laid, instead of moving to change 
the venue it is more usual to apply to the court, by motion 
supported by affidavit, to enter a suggestion upon the issue, 
which the court, on a proper case being made out, will grant, 
With a nient dedire and an award of the venue to the she- 
riff of the next adjoining county. 3 Burr, 1333; 1 T. Ry 
865; 3 B. § 4.444, And it seems immaterial whether the 
ext adjoining county be a county palatine or not. 7 T. R. 

35, 

VERDEROR, viridarius, from the Fr. verdeur, i. e. custos 
nemoris.) An officer in the king's forest, whose office is 
Properly to look to the vert, and see it well maintained; and 

Vou. 1 








































VERDICT. 


he is sworn to keep the assizes of the forest, and view, re- 
ceive, and inrol, the attachments, and presentments of tres- 
passes of vert and venison, &c, Mann, par. 1. p. 332. See 
Forest, 


VERDICT, 


Verepictum; Quast picrum Verrratis. The answer of 
a jury given to the court, concerning the matter of fact in 
any cause committed to their trial; wherein every one of the 
twelve jurors must agree, or it cannot be a verdict: and the 
jurors are to try the fact, and the judges to adjudge accordin 
to the law that ariseth upon it. 1 Jnst. 226. Seo dug, IL 11. 

A juryman withdrawing from his fellows, or keeping them 
from ‘giving their verdict, without giving good reason for it, 
shall be fined; but if he differ from them in judgment, he 
shall not. Dyer, 53. If one of the jury that found a verdict 
were outlawed at the time of the verdict, it is not good : and 
where a verdict is given by thirteen jurors, it is said to be a 
void verdict; because no attaint would lie. 2 Lill. 644, 650, 
If there be eleven jurors agreed, and but one dissenting, the 
verdict shall not be taken, nor the refuser fined, &c. ‘Though 
it is said, anciently, it was not necessary that all the twelve 
should agree in civil causes. 2 Hale's Hist. P, C. 297. 

In capital cases, a verdict must be actually given; and if 
the jury do not all agree upon it, they may be carried in carts 
after the judges round the circuit, till they agree : and in such 
case they may give their verdict in another county, 1 Jnst. 
227, 281: 1 Vent. 97. If the jury acquit a person of an in- 
dictment of felony against evidence, the court, before the 
verdict is recorded, may order them to go out again and re- 
consider the matter; but this hath been thought hard, and of 
late years is not so frequently practised as formerly. 2 Hawk. 
P, È. c. 47. § 11. 

In case a jury acquits a man upon trial against full evidence, 
and being sent back to consider better of it, are peremptory 
in, and stand to their verdict, the court must take it, but may 
respite judgment upon the acquittal: and here the king might 
formerly have had an attaint: and if the jury will, by verdict, 
convict a person against or without evidence, and against the 
opinion of the court; they may reprieve him before judgment, 
and certify for his pardon, $ Hale's Hist. P. C, 810, 

Or srecrar Verniers. On a general verdict, the jury were 
formerly liable to be attainted if they gave a false verdict, 
To relieve them from this difficulty, it was enacted by Westm, 
2. (18 Edw. 1.) c. 30. § 2. “that the justices of assize should 
not compel the jurors to say precisely whether it were dis- 
seisin or not, so as they stated the truth of the fact, and 
prayed the aid of the justices; but if they would say of their 
own accord, that it was disseisin, their verdict should be 
admitted at their own own peril,” Upon this statute, it has 
become the practice for the jury, when they have any doubt 
as to the matter of law, to find a special verdict, stating the 

ts, and referring the law arising thereon to the decision of 
the court. See further, Jury, III. 

If a special verdict, in a criminal case, do not sufficiently 
ascertain the fact, a venire de novo ought to issue. Skin. 667; 
Ld. Raym. 1521; for a special verdict ought not to be amended 
in criminal cases, Zd. Raym. 141; unless there are unobjec- 
tionable minutes to amend it by, see Stra. 514, 1197; and 
in forgery, a special verdict has been amended where the fault 
was committed by the defendant. Stra. 844, If a special 
verdict find only part of the matter in issue, or do not take in 
the whole issue, or if the imperfection is such that judgment 
cannot be given, it is bad. Ld, Raym, 1522; Cro, Jac. 31. 
But if there be several issues, and the jury find only some of 
them, the court may give judgment. Stra, 845. For in a 
general verdict on several counts, if any one of them is good, 
it is sufficient in criminal cases. Salk, 384; Doug. 780. 

Tt may be doubted, however, whether the language of the 
Westm. 2. does by any means import that special verdicts 
were previously unknown to the law, See 2 Inst. 425, 
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VERDICT. 


In all cases, and all actions, the jury may give a general 
or special verdict; and the court is bound to receive it, if 
pertinent to the point in issue; and if the jury doubt, they 
may refer themselves to the court, but are not bound so to 
do. 3 Salk. 373. 

In finding special verdicts, where the points are single and 
not complicated, and no special conclusion, the counsel, if 
required, are to subscribe the points in question, and agree 
to amend omissions or mistakes in the mesne conveyance, 
according to the truth, to bring the point in question to 
judgment. And unnecessary finding of deeds in hae verba, 
where the question rests not upon them, but are only deriva- 
tion of title, ought to be spared; or they ought to be found 
shortly, according to the substance they bear in reference to 
the deed, as solieri lease, grant, &c, Tt is also a general 
rule, that, in a special verdict, the jury must find facts, and 
not merely the evidence of facts: and if in this, or any other 
particular, the verdict be defective, so that the court are not 
able to give judgment thereon, they will amend it, if possible, 
by the notes of counsel, or even by an affidavit of what was 
Pre upon the trial; or, otherwise, they will supply the 

lefect by awarding a venire de novo. Tidd's Pr. and the re- 
ferences there, 

If, at the prayer of a plaintiff or defendant, a special ver- 
dict is ordered to be found, the party praying it is to prose- 
cute the special verdict, that the matter in law may be deter- 
mined; and if either party delay to join in drawing it up, 
and pay his part of the charges, or if the counsel for the de- 
fendant refuses to subscribe the special verdict, the party 
desiring it shall draw it up and enter it ex parte. Where the 
parties disagree, or the special verdict is drawn contrary to 
the notes agreed upon, the court on motion will rectify it; 
and the court may amend a special yerdict, to bring the 
special matter into question, 2 Lil. Abr. 645, 646, 653, 

The special verdict ought to be dictated by the court at 
the trial, and signed by counsel on both sides, before the 
jury is discharged, If in settling it any difference of opinion 
arise about a fact, the opinion of the jury is taken, and the 
fact is stated accordingly. 1 Burr. in Pref. 1V.; 8 Taunt. 
183, 

But this in peace is seldom done, as the plaintiff’s at- 
torney generally gets it drawn afterwards from the minutes 
taken at the trial, and settled by his counsel, who signs the 
draft. It is then delivered over to the opposite attorney, 
who gets his counsel to peruse and sign it. If the counsel 
differ in the mode of settling it, the judge who tried the 
estes best qttected iy? tho parties aude ete soainae) upon 
summons, will settle it according to his notes. When the 
verdict is thus settled and signed, it is left with the clerk 
of nisi prius in a town cause, or with the associate in the 
country, who makes copies for each party. ‘The whole pro- 
ceedings are then entered, docketed, and filed of record; the 
cause entered with the clerk of the papers, (a rule for a con- 
cilium is no longer necessary. R. H. T. 4. Wm. 4. c. 6), 
copies of the record made and delivered to the judges, and 
counsel instructed and heard, in like manner as upon arguing 
a demurrer; only that a special verdict must be set down in 
the paper for argument within four days, and cannot be set 
down afterwards without leave of the court. After judg- 
ment given, the prevailing party is immediately entitled to 
tax his costs, and take out execution, without giving a four 
day rule for judgment; but the other party may have a rule 
to be present at taxing costs, Tidd’s Pr.; and see Arch. Pr. 
by Chitty. 

The cause will be called on for argument in the order in 
which it stands in the paper. The plaintiff's counsel then 
states the pleadings shortly, and the special verdict at length ; 
and then argues the case. The defendant's counsel is next 
heard in answer; and lastly the plaintiff's counsel in reply. 
Only one counsel on each side is allowed to be heard. The 
court then deliver their judgment. Ifthe judges coincide in 
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opinion, they deliver their opinions in the order of 
precedence: but if they differ, then in the inverse or 
namely the junior puisne judge first, and the chief justice 
ast. 

Or sprcrar Cases. A special case (see Jury, TI.) has this 
advantage over a special verdict, that it is attended with mu 
less expense, and obtains a much speedier decision ; the f 
being staid in the hands of the officer at nisi prius till the 
question is determined, and the verdict is then entered for 
the plaintiff or defendant, as the ease may happen. But as 
nothing appears upon the record, except he general verdict, 
the parties are precluded hereby from the benefit of a writ 
error, if dissatisfied with the judgment of the courtror judges 
in pomt of law; which makes it a thing to be wished, that @ 
method could be devised of either lessening the expence 
special verdicts, or else of entering the case at length upon 
the postea, 3 Comm. c. 23. 

Ina special case, as in a special verdict, the facts proved 
at the trial ought to be stated, and not merely the evidence 
of facts. It also ought to be dictated by the court, and 
signed by the counsel, before the jury are discharged; but 
in practice it is usually drawn afterwards, and settled in the 
same manner as a special verdict. For the argument of a 
special the same steps must be taken as for that of a 
special verdict, except that it is not entered of record. Tidd's 
Pr, When a special case is reserved, the verdict ought al- 
ways to be for the plaintiff; and the rule of Nisi Prius ought 
to be to the following effect: that if the court shot 
be of opinion for the defendant, then judgment of nonsw 
should be entered; otherwise the defendant could have no 
remedy in case of the plaintiff's death. Barnes, 460. 
lon’s Pr. 

In comparing special verdicts with special cases, it is # 
well known distinction that the latter form no part of tl 
record, and therefore cannot be made the subject of reviews 
Upon a special verdict, if the judges are equally divide 
nothing can be done, but the matter remains in suspense? 
but if the verdict be taken for the plaintiff, subject to a casey 
and the court be equally divided, it seems that the judgm 
must be given according to the verdict: and this may some- 
times operate materi to the disadvantage of defendants: 
as the statement of the case by no means necessarily imports 
an opinion of the court, on the trial, in favour of the plaintiffs 
Another distinction suggested to exist between special case 
and special verdicts is, that in the latter every thing must 
formally found, and nothing can be presumed (as the acti 
conversion in trover,) but that the same particularity is noi 
absolutely requisite with respect to special cases, these being 
considered as rather in the nature of a reference to the court 
as to the direction which should properly have been given to 
the jury at the trial. F 

A practice has lately been introduced of reserving a special 
case, with liberty to turn it into a special verdict, which is 4 
very convenient mode of proceeding, as it is attended with # 
saving of expense in the first instance, and allows the bene! 
of a further revision of the disputed question. 

Or it may be done by consent of the parties, and frequently 
is done, upon the suggestion of the court, before or after tl 
argument of the special case. Unless the judge expressly 
reserves the power of turning a special case into a spe 
verdict, it cannot be done. 2 Doml. P. C. 78; 1 6,5 ™ 
714; Archb. by Chitty, 364. E 

It is lamented, by a late writer, that the facility of grant 
special cases, and the mode of stating them in Lord Mans” 
field’s time under the dictation of the judge in court after 
trial, (not only for the satisfaction of the parties, but to prê” 
vent other disputes by making the rules of law, and ¢ ) 
grounds on which they are established, certain and notoriow’/ 
have been abandoned : and that in modern peages the rese! 
vation of a special case generally induces a cavil upon some 


verbal nicety. some bye point, or some collateral and incidat 
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question, upon which a decision may be obtained of the par- 
ticular case, independently of the general question which was 
the object of the case being reserved: and that this course 
has too frequently met with the encouragement of the courts, 
who have preferred resting upon the special grounds of some 
incidental finding to entering into ihe discussion of such 
general question, See Evans's Collection of Statutes, Pt. IV. 
Class xiii. nu. 2, in n. 

Where the parties in an action are agreed upon the facts, it 
is no longer necessary to incur the expense of a trial, but a 
special case may be framed and argued under the provisions 
of the 3&4 Wm. 4. c. 42. § 25. which enacts that the 
parties in any action or information after issue joined, by 
Consent and order of any of the judges of the superior courts, 
may state the facts of the case in the form of a special case, 
for the opinion of the court, and may agree that a judgment 
shall be entered for the plaintiff or defendant by confession, 
and of nolle prosegui immediately after the decision, or other- 
wise as the court may think fit, 

Where a point of law arises in the course of a suit in equity, | 
the chancellor or other judge of the court of equity, may, if 
he wish to have the opinion of a court of law upon it, direct 
a special case to be made out and sent to a particular court of 
Jaw, there to be argued, and returned with the opinion of 
such court certified upon it. This has always been the prac- 
tice of the court of chancery; but until the case of Daintry v. | 
Daintry, 6 T. R. 318, the courts of common law would not cer- | 
tify their opinion to the master of the rolls, See 1 Doug. 344, n. 

After the case has been argued, the judges will sometimes 
state the grounds of the opinion they intend to certify, openly | 
in court, and they afterwards certify their opinion to the court 
of equity, usually without stating the grounds of it. 

If the judge in the court of equity be dissatisfied with their 
opinion, ‘or if the point be of such importance that he may | 
wish to have the opinion of another court upon it; he may 
direct it to be sent to the judges of another court of law. 
‘There is only one instance in which a case has been sent back 
to the same court. 10 Ves, 500;.8 T. R. 589; 4 Id. 570; 
Newl. Ch. Pr. 181. 

A case cannot be sent by the committee of appeals of the 
privy council for the opinion of'a court of law. See 1 Doug. 
344, n; but by the 3&4 Wm. 4. e, 41. § 10, the judicial com- 
mittee of the privy council appointed under that act, may 
direct feigned issues to be tried in the courts of law. See 
Privy Council. 

Generare or Verniers, If the fact upon which the court 
was to judge be not found by the verdict, a new venire facias | 
may be granted, 1 Rol. Abr. 693. A verdict being given | 
where no issue is joined, there ean be no judgment upon it; | 
but a repleader is to be had. Mod. Ca. 4. And if a verdict 
be ambiguous, insufficient, repugnant, imperfect, or uncertain, 
judgment shall not pass upon it. 1 Saund. 154, 155. See 
Venire facias de Novo. 

Verdicts must in all things directly answer the issue, or 
they will not be good ; and ifa verdict finds only part of the 
issue, it may be ill for the whole. 3 Salk. 374, But there 
is a difference between actions founded on a wrong, and on a 
Contract; for where it is founded on a wrong, as on a trespass 
or escape, &c, it is maintainable, if any part of it is found 
80 in debt for rent, a less sum than demanded may be found 
by the verdict, because it may be apportioned: but where an 
action is founded on a contract, there it is entire, and other- 
Wise. 2 Cro. 380. If several persons are indicted, or jointly 
charged in an information, a verdict may find some of the de- 
fendants guilty, and not others. And if the substance of an 
issue be found, or so much as will serve the plaintiff’s turn, 
although not directly according to the issue, the verdict is 

ood. 1 Lev. 142; Hob. 73; 1 Mod. 4. Where only two are 
found guilty of a riot, (which cannot be committed by less 
than three,) or only one found guilty of a conspiracy, (to 
Which two at least are required,) they having in both cases 
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been indicted with others, judgment shall be given against 
them, even though the others who were indicted do not come 
to trial. Stra. 198, 1227. So where six were indicted for a 
riot, and two died before trial, two were acquitted, and two 
only found guilty, judgment was given. For they must have 
been found guilty with one or both of those who had not been 
tried, or it could not have been a riot. Burr, 1262. 

If the jury find the issue and more, it is good for the issue, 
and void for the residue: and where a jury find a point in 
issue, and a superfluous matter over and above, that shall not 
vitiate the verdict. 2 Lev, 258. Yet where a man brought 
an action of debt, and declared for 202, and the jury, upon 
nil debet pleaded,’ found that the defendant owed 40l. this 
verdict was held ill; for the plaintiff cannot recover more 
than he demands; and in the above case he could not recover 
what he demanded, because the court could not sever their 
judgment from the verdict. 3 Salk. 876. See Debt. 

A verdict found against a record, which is of a higher 
nature than any verdict, is not good: but where a verdict 
may be any ways construed to make it good, it shall be so 
taken, and not to make it void. 2 Lill. 644, 651. Upon a 
general issue, a verdict which is contrary to another record 
may be allowed; but not where the verdict found is against 
the same record upon which it is given. Dyer, 800, A verdict 
against the confession of the party is void : but it has been 
held that the verdict may be good in the disjunctive, though 
it be not formal; but if it find a thing merely out of the issue, 
itisnot good. Jenk, Cent. 257 ; Hob. 53, 54. Where the jury 
begin with a direct verdict, and end with special matter, &¢. 
that shall make the verdict : also if they begin with any special 
matter and after make a general conclusion upon it, con- 














| trary to law, the judges will judge of the verdict according 





to the special matter. Hob. 53. 
No verdict will make that good, which is not so by law, of 


| which the court is to judse judgment is to be given on ver= 


dicts that stand with law; and what both parties have agreed 
in the pleading, must be admitted so to be, though the jury 
find it otherwise, it being a rule in Jaw. Hob. 112; 2 Cro. 
678; 2 Mod.4, See Jury. 

At common law, where any thing is omitted in the declara- 
tion, though it be matter of substance, if it be such as, with- 
out proving it at the trial, the plaintif could not have had a 
verdict, and there be a verdict for the plaintiff, such omission 
shall not arrest the judgment. ‘This rule, however, is to be 
understood with some limitation; for, on looking into the 
cases, it appears to be, that where the plaintiff has stated his 
title, or ground of action, defectively, or inaccurately, (be= 
cause, to entitle him to recover, all circumstances necessary, 
in form or substance, to complete the title so imperfectly 
stated, must be proved at the trial,) it is a fair presumption 
after a verdict, that they were proved: but that, where the 
plaintiff totally omits to state his title or cause of action, it 
need not be proved at the trial, and therefore there is no room 
for presumption. And hence it is a general rule, that a ver- 
dict will aid a title defectively set ont, but not a defective 
title. Thus, where the grant of a reversion is stated, which 
cannot take effect without attornment, that being a neces- 
sary ceremoney, may be presumed to have been proved. But 
where, in an action against the indorser of a bill of exchange, 
the plaintiff did not allege a demand on, and refusal by the 
acceptor, when the bill beeame due, or that the defendant 
had notice of the acceptor’s refusal, this omission was held to 
be error, and not cured by the verdict: for, in this case, it 
was not requisite for the plaintiff to prove, either the demand. 
on the acceptor, or the notice to the defendant, because they 
were neither laid in the declaration, nor were they eircume 
stances necessary to any of the facts charged. Doug. 679. 
See Tidd’s Pr. 

Another rule at common law is, that surplusage will not 
vitiate after verdict ; utile per inutile non vitiatur ; and there- 
fore, in trover, if the plaintiff declare that on the 3d of March 
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VERDICT, 
he was possessed of goods, which came to the defendant's 
hands; and that afterwards, to wit, on the first of March, he 
converted them to his own use: this is cured after verdict ; 
for that he afterwards converted them is sufficient, and the 
surplusage is void. Cro. Jac. 428, Tidd’s Pr. 

The statute of jeofails helps, in certain cases, after verdict; 
as it supposes the matter left out was given in evidence, and 
that the judge directed accordingly. 1 Mod. 292. See 
Amendment, 

Where a verdict is found for the plaintiff, and he will not 
enter it, the defendant may compel him to do it, on motion ; 
or the defendant may enter it himself, 2 Lill, After a ver- 
dict is returned into court, it cannot be altered; but if there 
be any misprision, it is to be suggested before : and a mistake 
of the clerk of the assizes appearing to the court, was ordered 
tobe amended. Cro. Eliz. 112, 150. See Amendment. 

The court of C. P. refused to set aside a verdict upon the 
affidavit of a juryman that it was decided by lot. 1 New 
Rep. 826. 

fs a case where a general verdict was taken for the plaintiff, 
the court refused to entertain an application for entering the 
verdict on particular counts, according to the evidence on the 
judge’s notes; after a lapse of eight years, and after the 
judgment had been reversed in error for a default in one 
count. 1B. § A. 161. 

As to the power of the court to direct the jury to find the 
facts according to the evidence in cases of variance, see 
Variance. 

VERGE, or VIRGE, virgata.] The compass of the king's 
court which bounds the jurisdiction of the lord steward of the 
household ; and that seems to have been twelve miles about, 
18 R. 2. cap. 3; Britton, 68; F. N. B.24. See Marshalsea, 
Palace. 

There is also a verge of land; which is an uncertain quan- 
tity, directed by the custom of the country, from fifteen to 
thirty acres, See Yard-Land. 28 Edn. 1, 

The word verge has also another signification, of a stick or 
rod, whereby one is admitted tenant to a copyhold estate. 
Old Nat. Br. 17. See Copyhold. 

VERGERS, virgatores.| Are such as carry white wands 
before the judges, Fleta, lib. 2. cap. 38. Otherwise called 
Portatores Virgæ. 

VERONICA. Itis a piece of ancient superstition, that as 
our Saviour was led towards the cross, the likeness of his face 
was formed on his handkerchief in a miraculous manner: this 
handkerchief is pretended to be still preserved in St. Peter's 
church at Rome, and called veronica, Matt. Paris, anno 
1216, p. 514; Bromp. 121. 

VERT, Fr. Verd, i. e. Viridis, otherwise called Greenhue.) 
In the forest laws signifies every thing that beareth a green 
leaf within a forest, that may cover a deer; but especially 
great and thick coverts. Of vert there are divers kinds; 
some that bear fruit, which may serve for food, as chesnut 
trees, service trees, nut trees, crab trees, &c, And for the 
shelter of the game, some are called haut-boys, (high-wood,) 
serving both for food and browze; also for the defence of 
them, as oaks, beeches, &c.; and for shelter and defence, 
such as ashes, poplars, maples, alder, &c.; of sub-boys, (un- 
derwood,) some are for browze and for food of the game; of 
bushes and other vegetables, some are for food it shelter, 
as the hawthorn, black-thorn, &c. And some for hiding and 
shelter, such as brakes, gorse, heath, &e, But herbs and 
weeds, although they be green, our legal vert extendeth not 
to them. 4 Inst, 327, 

Manwood divides vert into overt-vert and nether-vert : the 
overt-vert is that which the law-books term haut-boys; and 
nether-vert what they cali sub-boys; and into special-vert, 
which is all trees growing within the forest that bear fruit to 
feed deer: called special, because the destroying of it is more 
grievously punished than of any other vert, Manw. par. 2, 
P. 33. 

































VESTRY. 
Vert is sometimes taken for that power which a 
hath by the king’s grant to cut green wood in the forest, S 
Forest. 
VERVISE. A kind of cloth, mentioned in the (repealed) 
1 Rich."3. c. 8. i 
VERY LORD AND VERY TENANT, verus dominus, 
et verus tenens.) They that are immediate lord and tenani 
one to another. Broke. See Old. Nat. Br. ; and tit. Tenures. 
VEST, vestire.] To invest with, to make possessor of, to 
place in possession, Plenum possessionem terræ vel pr 































tradere, seisinam dare, infeodare. Spelman. j 
VESTA. The vest, the vesture, or crop on the ground. 
Hist, Croyl. contin. p, 454. 
VESTED ESTATES. See Estate, Remainder. 
Vesrep Luoactns, See Legacy. 
VESTRY, See Churches, III. 1, A place or room ad- 
feining to a church, where the vestments of the minister are 
cept. 

t is also a meeting at such place: heretofore the bishop 
and priests sat together in vestries, to consult of the affairs 
of the church ; in resemblance of which ancient custom the 
ministers, churchwardens, and chief men of most parishes, 
do at this day make a parish vestry: and in general a person 
is chosen in every parish to act as vestry clerk, whose dul 
is to attend at all parish meetings, to draw up and copy ai 
orders and other acts of vestry, and to give out copies thereof 
when necessary; for which purpose he has the custody 
all books and papers relating thereto. See 58 Geo. 3. c, 69 
§ 6. 










His office is not a fixed and permanent one for which # 
mandamus will lie. 5 7. R. 714, 

‘The Sunday before a vestry is to meet, public notice ought 
to be given either in the church after divine service is end 
or else at the church-door as the parishioners come out, bo! 
of the calling of the said meeting, and also of the time ant 
ee of the assembling of it; and it ought also to be declared 
for what business the said meeting is to be held, that no one 
may be surprised, but that all may have full time before t0 
consider of the subject-matter of the meeting. It is also: 
usual to toll one of the church-bells for half an hour preceding 
the time when the vestry is to assemble, in order to remin® 
the parishioners of the appointed time, See 5 Mod. 66; La 
21; Hetl. 61; Litt. 263; Poph. 187; 1 Mod. 194; 2 Vent 
167; Burn, Eccl. L. And see now the notice required bY 
statute, post, 

Vestries for church matters regularly are to be called bs 
“ the churchwardens with the consent of the minister.” 














































Thus where Phill 
ing scot and lot in the parish of St. Botolph, Bishopsgate 
London, was excluded from the vestry-room of that pat! 


ight 








VESTRY. 


So also, all out-dwellers, occupying land in the parish, 
have a right to vote in the vestry as well as the inhabitants. 
Burn, Eccl, L. And see 59 Geo. 3. c. 85. 

‘The rector, vicar, or curate, also has a right to be admitted 
into the vestry, and to vote upon the question therein pro- 
pounded, although not assessed to the church-rates, 

And the minister has a right to preside over the meeting, 
whether he be rector or vicar, Shaw's Par. L. c. 17; and in 
sound legal principle he is the head and præses of the meet- 
ing. 3 Phill. Eccl. Ca. 87; 3 B. & Ald. 246, notis. And 
see the provision of the 58 Geo, 3. c. 69. § 2. post, for no- 
minating a chairman in the absence of the rector, vicar, or 
Perpetual curate, which seems to admit by implication the 
right of these parties, if present, to preside. See also 1 & 2 
Wm. 4. c. 60. post, 

When the parishioners, thus qualified, are assembled at the 
time and place appointed, those who are present include all 
those who are absent, and the votes of the major part of those 
present bind all the rest. Vent. 367; 2 Phill. Eccl. Ca, 350. 

The vestry has the right to investigate and restrain the 
expenditure of the parish funds, to determine the expediency 
of enlarging or altering their churches or chapels, or of ad- 
ding to or disposing of the “ goods and ornaments” connected 
with those edifices. The election of some of the parish 
officers is either wholly or in part to be made by the vestry, 
and it has either directly or indirectly a superintending au- 
thority in all the weightier matters of the parish.  Steer’s 
Parish Lan, 257. 

The acts of one vestry are not absolutely binding on a 
succeeding vestry, and they may be confirmed or rescinded 
by such succeeding vestry, but the confirmation of the suc- 
ceeding Vestry is not necessar make the acts of the pre- 
ceding one valid. 2 Esp. 687. ; 

e persons assembled at a vestry being all upon an equal 
footing, the power of adjourning it does not reside singly in 
the minister, or in any other person as chairman, nor in the 
churchwardens, but in the whole assembly; for inter pares 
non est potestas; and therefore the adjournment, as well as 
every other act of the vestry, must be decided by the majority 
of votes. 2 Stra. 1045, 5 

To prevent disputes, it may be convenient that every 
vestry act be entered in the parish books of accounts, and 























that every man’s hand consenting be set thereto, Burn, 
Eccl, L. 
By the 58 Geo. 3. c. 69. (amended by 59 Geo. 3, c. 85.) 





for the regulation of parish vestries, three days’ notice shall 
be given of the holding all vestries by publication in the 
church on a Sunday, and affixing a notice on the church- 
door, If the rector, vicar, or perpetual curate, is not pre- 
sent at the vestry, a chairman shall be elected by the persons 
resent: in cases of equality of votes, the chairman shall 
have the casting vote, in addition to his vote as a vestry- 
man: votes shall be proportioned to the amount of the poors’ 
rate upon the parties voting, not exceeding six votes; the 
parties not having neglected or refused to pay the rates when 
called on, The minutes of the peoceodings shall be entered 
in the parish-books, and signed by the chairman, and such 
Vestry-men as choose so to do: and that such books shall be 
carefully kept, &e. Provision is made for vestries regulated 
by special acts, &c. By the 59 Geo. 3. ¢. 85. persons rated 
to the poor, though not inhabitants, and the clerks, &e. of 
corporations, are allowed to attend and vote. 

By the 1 & 2 Wm. 4, c. 60. an act was passed “ for the 
better Regulation of Vestries, and for the Appointment of 
Auditors of Accounts, in certain Parishes of England and 
Wales,” 

By § 2. any number of rate-payers amounting at least to 
one-fifth of the rate-payers of any parish, or any number of 
Tate-payers amounting at least to fifty parishioners, may, 
between the first day of December and the first day of March, 
deliver a requisition to the churchwardens, requiring of them 
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to ascertain, according to the manner therein-after mentioned, 
whether or not a majority of the rate-payers of the said 
parish wish that the act should be adopted therein. 

§ 3. Upon receipt of requisition, the churchwardens are to 
give notice of time and place for receiving votes, which the 
ratepayers are to signify by printed or written declarations, 

§ 5. Churchwardens’ are to declare whether the votes are 
in favour of adopting the act. 

§ 6. Rate-payers may inspect votes. 

§ 7. No person to vote unless he has been rated one year. 

§ 8. Notice of adoption of the act is to be given in the 
London Gazette, &c. 

§ 9. If the rate-payers determine against the adoption of 
the act no similar requisition is to be made within three years, 

§ 11. Churchwardens and others refusing to call meetings, 
&c. according to the act, are guilty of a misdemeanor. 

§ 12. And on some Sunday, at least twenty-one days pre- 
vious to the annual election of vestrymen, notice of election, 
pursuant to the act, signed by the churchwardens, shall be 
affixed to the principal doors of every church and chapel of the 
said parish, and at other usual places; in the form therein givene 

§ 13, Rate-collectors, &c. may be summoned to assist at 
the election. 

§ 14. On the day of annual election for vestrymen and 
auditors in any parish adopting the act, each parishioner then 
rated, and having been rated to the relief of the poor one 
year, desirous of voting, shall meet at the place appointed for 
such election, to nominate eight rate-payers of the said parish 
as fit persons to be inspectors of votes, four of such eight 
to be nominated by the churchwardens, and the other four to 
be nominated by the meeting; and after such nomination the 
said parishioners shall elect such parishioners duly qualified 
as may be proposed for vestrymen and auditors; and the 
chairman shall fete the names of the parishioners elected 
by a majority of votes. 

§ 15, Five rate-payers may demand a poll, to be taken b; 
ballot, each rate-payer to have one vote for the vestry, an 
one vote for the auditors. 

§ 19. Persons forging or falsifying any voting list, or ob- 
structing the election, shall forfeit 50l, &e. 

§ 20. Public notice to be given of vestrymen and auditors 
chosen by parishioner: 

§ 22. Election of vestrymen and auditors of accounts to 
be held annually in the month of May. 

§ 23. Inall parishes adopting the act the vestry as therein- 
before mentioned shall consist of twelve vestrymen for every 
parish in which the number of rated householders shall not 
exceed one thousand; twenty-four vestrymen, where they 
exceed one thousand; thirty-six vestry-men, where they 
exceed two thousand; and so on at the proportion of twelve 
additional vestrymen for every thousand rated householders : 
provided, that in no case the number shall exceed one hun- 
dred and twenty : provided always, that in any parish wherein 
a greater number of vestrymen are given by special act of 
parliament, the number shall remain the same as given by 
such act: and provided, that the rector, district rectors, 
vicar, perpetual curate, and churchwardens, of the said parish, 
shall’ constitute a part of the said vestry, and shall vote 
therein, in addition to the vestrymen elected under the act: 
provided always, that no more than one such rector or other 
such minister, from any one parish, shall ex oficio be a part 
of or vote at any vestry meeting. 

§ 24. One third of existing vestry to go out of office at 
each of three first elections under the act, and afterwards 
(§ 25.) vestrymen are to quit office after three years, and 
one third of the whole number to be elected annually. 

§ 26. The vestry elected under this act in any parish not 
within the Metropolitan Police District, or the city of London, 
shall consist of resident householders rated to the poor upon 
a rental of not less than ten pounds; if the parish adopting the 
act should be within the Metropolitan Police District, or the 





























city of London, or if the resident householders therein amount! 
to more than three thousand, the vestry elected under the 
act shall consist of resident householders rated to the poor 
‘upon a rental of not less than forty pounds per annum, 

§ 27. Vestries appointed after the adoption of the act to 
exercise the authority of former vestries. But the act is not 
to affect local acts regarding vestries, divine worship, &e. ex- 
cept as therein expressed. 

§ 28. The acts of a quorum of the vestry at any meeting 
to be considered as the acts of the vestry. 

§ 29. In any case in which the vestry room of any parish 
in any city or town shall not be sufficiently large for any 
vestry meeting, such meeting shall be held elsewhere within 
the said parish, but not in the church, 

§ 30. At every meeting of any vestry, in the absence of 
the persons authorized oy law or custom to take the chair, 
the members present shall elect a chairman before proceeding 
to other business, 

§ 31. Proceedings of the vestry are to be entered in books 
to be open to inspection, 

And § 82, account-books are to be kept, and be open to 
inspection. 

§ 33. In every parish adopting the act the parishioners 
qualified to vote for vestrymen shall elect five rate-payers, 
who shall have signified in writing their assent to serve, to 
be auditors of accounts, which auditors shall be elected on 
the first day on which the vestrymen shall be chosen after 
such parish shall have adopted the act, and according to the 
same forms of voting as therein-before prescribed for the 
election of the vestry: provided, that no person shall be 
eligible to the office of auditor not qualified according to the 
act to fill the office of vestryman; and provided, that no 
person shall be rx ides to fill the said office of auditor who 
shall be one of the vestry; provided also, that no person 
shall be eligible to fill the HT of auditor who shall be 
interested in any contract, office, business, or employ, or in 
providing or supplying any materials or articles for the parish 
for which he is to serve, 

§ 34. specifies the mode of audit, 

And by § 35. auditors may call for persons and books. 

§ 36. Accounts to be signed by auditors. 

And § 37. accounts after audit to be open for inspection. 

And § 38. abstracts of accounts are to be published four- 
teen days after being audited, and copies eld orktel morao. 
payers on the payment of a shilling. 

§ 39. Vestry to make out and publish yearly a list of 
estates, charities, and bequests, &c. with the application 
thereof, which list shall also be open to inspection. 

§ 43. The act is not to extend to parishes where there are 
not more than eight hundred rate-payers, except in cities or 
towns. 

For a recent decision upon the qualification and manner of 
election of vestrymen under the above act, see 3 N, § M. 
311. 

Serror Vesrnies, In large and populous parishes, es- 
pecially in and about the metropolis, a custom has obtained 
of yearly choosing a select number of the chief and most re- 
spectable parishioners to represent and manage the concerns 
of the parish for that year; and this has been held to be a 

jood and reasonable custom. 2P. Wms. 3; Lutw. 1027; 

urn, Becl. L, 

It seems also to have been held a good and reasonable 
custom to choose a certain number of parishioners as a select 
vestry: and that as often as any one of the members die, the 
rest shall choose one other fit and able parishioner of the 
same parish to fill up the vacancy of him so deceased; but 
this can only be supported upon the basis of prescription, 
and constant immemorial usage, 

The custom, however, differing in different parishes as to 
the election, government, and proceedings of select vestries, 
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new churches in or near London and Westminster, that 
commissioners shall appoint a convenient number of suffici 
inhabitants to be vestry-men; and from time to time, uj 
the death, removal, or other voidance of any such vest 
man, the rest, or majority of them, may choose another. 

In several local and personal acts, the legislature has de 
scribed the persons of whom a select vestry shall respectively 
consist, Thus, in Spitalfields, by 2 Geo. 2. c. 10. the rector, 
churchwardens, overseers, and all other persons who hat 
served or fined for those offices, shall, so long as they con- 
tinue householders within the parish, and pay the poor-rate, 
be vestrymen of the said parish for the time being, and hi 
the management of the affairs of the parish. So also, in the 
parish of Wapping, Stepney, by 2 Geo. 2. c. 30. the rector 
churchwardens, overseers, and all other persons who shall 
pay two shillings a month, or more, towards the relief of 
the poor, and no other, shall be vestrymen of the said parish. 
So also in several more modern local acts for the relief ant 
management of the poor, 

By the 59 Geo, 3. c. 12. § 1. an act was made for the betti 
regulation of the laws for the relief of the poor, under wl 
the inhabitants of any parish in vestry assembled may ap- 
point not more than twenty, or less than five, householders to, 
be a select vestry; and the rector, vicar, or other minister 
the parish, and in his absence the curate (such curate being 
resident and rated,) and the churchwardens and overseers) 
with the inhabitants elected as aforesaid (such inhabitani 
being first appointed by writing under the hand and seal of 
justice of peace,) shall constitute a select vestry for the 
management of the poor, and any three (two of whom shi 
neither be churchwardens or overseers) shall be a quorum. 
Magistrates are bound to appoint persons elected by the 
parishioners under the above act, and have no discretion to 
reject any elected. A magistrate acting within the parish 
may, if an inhabitant, be a select vestryman, and an overs 
may be a member by election, though he be alsoa membe 
by virtue of his office. 4 N. & M. 299, 

Wherever a select vestry is appointed under this act, 
right of the common law vestry has always in practice been 
considered as superseded, It is optional with the parishione 
whether they will or will not proceed upon the old law, 
upon the statutes, by appointing a select vestry, but if they 
pursue the latter course, they delegate their authority to that 
body. See Steer's Par. Law, 267. 

As to the persons by whom relief is now to be administere 
under the late act for the amendment of the poor laws, 
Poor, VIL. 6. ’ 

VESTURA, vesture.] A crop of grass or corn: an ae 
lowance of some set portion of the products of the earth 
as corn, grass, wood, &e. for part of the salary or wages 
some officer, servant, or labourer, for their livery or ves 
So foresters had a certain allowance of timber and under- 
wood yearly out of the forest tor their own use, Paroch. 
Antiq. p. 620. See Vesture. 

VESTURE. A garment; methaphorically applied in JW 
to a possession or seisin, Stat. Westm. 2. c. 5, 

Vesture of an acre of land is the profit of it; “ Tt shall Bt 
inquired how much the vesture of an acre of ground is wort 
and how much the land,” &c. 4 Edw. 1; 14 Edw. 3. 
grant of vestura terre, the soil will pass; and the vesture 
being the profit of land, it is generally all one to have that; % 
the land itself, 1 Vent. 893; 2 Roll. Abr. 2. See Vesturde — 
VETITUM NAMIUM. See Replevin, Withernam. 
VLE SERVITUS, servitude of way.] A right of 
over another's ground, or rather the tenure (in Scotland) | 
which such right acerues against the possessor of land. This 
may be for a foot road, a horse road, or a carriage road, and 
must be established either by prescription or by grant followe 
by possession. Bell's Scotch Diet. ee 

IA REGIA. The highway or common road, called the 












































































it is enacted by the 10 Ann, c. 11. § 20, for building fifty 


king's way, because authorized by him, and under his 
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tection: it is also denominated via militaris, Leg. Hen, 1. 
©. 80; Bract. lib. 4. See tit. Ways. 

VICAR, vicarius, quasi vice fungens rectoris.] The priest 
of every parish is called rector, unless the predial tithes are 
appropriated, and then he is styled viear, as acting vice, 
instead of, the rector; and when rectories are appropriated, 
vicars are to supply the rectors’ places. See Parson, I. 

Where the vicar is endowed, and comes in by institution 
and induction, he hath curam animarum actualiter; and is 
not to be removed at the pleasure of the rector, who in this 
case hath only curam animarum habitualiter ; but where the 

Vicar is not endowed, nor comes in by institution and induc- 
tion, the rector hath curam animarum actualiter, and may re- 
move the vicar, 1 Vent. 15; 8 Salk. 878, 
Upon endowment, the viear hath an equal, though not so 
great an interest in the church as a rector; the freehold of 
_ the church, church-yard, and glebe is in him} and as he hath 
the freehold of the glebe, he may prescribe to have all the 
tithes in the parish, except those of com, &c, Many vicars 
have a good part of the great tithes; and some benefices, 
that were formerly severed by impropriation, have, by being 
united, had all the glebe and tithes given to the vicars: but 
tithes can no other way belong to the vicar than by gift, 
composition, or prescription; for all tithes de jure appertain 
to the parson; and yet generally vicars are endowed with 
glebe and tithes, especially small tithes, &e. If a vicar be 
endowed of small tithes by prescription, and afterwards land, 
whieh had been arable time out of mind, is altered, and there 
are growing small tithes thereon, the vicar shall have them; 
for his endowment goes to such tithes, in any place within 
the parish. Cro, Eliz. 467; Hob. 89. But where the vicar 
is endowed out of the parsonage, he shall not have tithes of 
the parson's glebe, or of land that was part thereof at the 
time of the endowment, but now severed from it: yet it 
Seems to be otherwise, if the glebe lands are in the hands of 
the parson’s lessee, Cro, Eliz, ; Mallor, Q. Imped. 4, 
| See further, tit. Tithes. 

VICARAGE, vicaria.] Of places did originally belong 

to the parsonage or rectory, being derived out of it. 
_, The rector of common right is patron of the vicarage; but 
it may be settled otherwise; for if he makes a lease of his 
"parsonage, the patronage of the vicarage passes as incident to 
it, 2 Roll, Abr. 59. And if a vicarage become void, during 
“the vacaney of the parsonage, the patron of the parsonage 
Shall present to such vicarage. 19 Edw. 2. 41. 
__ The parson, patron, and ordinary, may create a vicarage, 
and endow it: and in time of vacancy of the church, the 
Patron and ordinary may do it: but the ordinary alone can- 
Not create a vicarage, without the patron's assent. 17 Edw, 3. 
51; Cro. Jae, 516, 
Where there is a vicarage and parsonage, and both are 
Vacant, and in ‘one person's Vat if he presents his 
clerk as parson, who is thereùpon inducted, this shall unite 
_ the parsonage and vicarage again, 11 Hen. 6, 3 

Upon the appropriation of a church, and endowment of a 
Vicar out of the same, the parsonage and vicarage are two 
distinct ecclesiastical benefices: and it hath been held, that 
Where there is a ‘sonage and vicarage endowed, that the 
bishop in the vacation may dissolve the vicarage; but if the 
Parsonage be impropriated, he cannot do it; for on a disso- 

lution the cure must revert, which it cannot, into lay-hands. 

2 Cro, 518; Palm. 219. 

For the most part, vicarages were endowed upon appro- 
Priations; but sometimes viearages have been endowed with- 
Out any appropriation of the parsonage. 

If the profits of the parsonage or vicarage fall into decay, 
that either of them by itself is not sufficient to maintain a 
Parson and vicar, they ought again to be re-united: also, if 
le vicarage be not sufficient to maintain a vicar, the bishoy 
May compel the rector to augment the vicarage, 2 Roll. Abr. 
837; Pars. Counsell. 195, 196, 
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The provisions of the 29 Car. 2. ¢. 8. “ for confirming and 
perpetuating Augmentations made by Ecclesiastical Persons 
to small Vicarages and Curacies,” which have already been 
slightly noticed under Parson, I., have been greatly extended 
by the 1 & 2 Wm. 4, c, 45. 

By § 1. the provision in the above act, by which the amount 
of any augmentation was limited to one moiety of the clear 
yearly value of the rectory impropriate out of which the 
same should be granted, is repealed. 

By § 3. the above act is to extend to augmentations by col- 
leges and hospital; and also (§ 4.) to extend to augmentations 
made by spiritual persons, colleges, and hospitals, out of any 
hereditaments, to any church or chapel being in their pa- 
tronage, 

By § 5. all such augmentations are to be in the form of 
annual rents. 

By § 11. archbishops, bishops, deans, deans and chapters, 
&e, ecclesiastical corporations, colleges, &c. holding impro- 
priate rectories or tithes, may annex the same to any church 
or chapel within the parish in which the rectory lies or the 
tithes arise, 

And § 12. empowers the above persons by deed to annex 
lands, &e. held by them to any church or chapel under their 
patronage. 

§ 16. Benefices exceeding in yearly value 3007. are not to 
be augmented, and no others to be raised above 350l, or 
300/., not taking account of surplice fees. 

§ 19. Provided that the incumbent of any benefice or living 
shall not exercise any of the powers aforesaid with respect to 
hereditaments to which he may be entitled in right of his 
benefice, 

But (§ 20.) the incumbent may annex tithes, &c. to which 
he is entitled, arising out of the limits of his benefice, to the 
church or chapel of the parish where they arise, 

§ 21. Empowers rectors or vicars to cl harge their rectories 
and vicarages with annual sums for the benefit of chapels of 
ease, &e.; but by § 22, the last provision is not to extend to 
new churches built under the 58 Geo. 3. c. 45. 

By § 29. the act is to apply to all heads of colleges under 
whatever denomination, 

Vicarage, or not, is to be tried in the spiritual court, be- 
cause it could not begin to be created but by the ordinary, 
3 Salk, 378. See further, tits. Appropriation, Parson; and 
1 Comm. ¢. 11. n. 21, 

VICARAGE TEINDS, are small teinds of lambs, wool, 
eggs, due to the vicar, who serves the cure, Scotch. Dict, 
See Tithes, 

VICARIAL TITHES, Privy or small tithes. See Tithes. 

VICARIO deliberando occasione cujusdam recognitionis, §e. 
An ancient writ for a spiritual person imprisoned, upon for- 
feiture of a recognizance, &c. mentioned in Reg. Orig. 147. 

VICE-ADMIRAL. An under-admiral at sea; or admiral 
on the coasts, &e, See Admiral. 

Vice-Apmmarry Courts. By the 2? & 3 Wm. 4. e. 51. his 
majesty was empowered to regulate the practice and the fees 
in the -admiralty courts abroad, and to obviate doubts as 
to their jurisdiction. See further, Admiralty. 

Vicr-Cuamprrnars. A great officer next under the lord 
chamberlain, who, in his absence, hath the rule and con- 
troul of all officers appertaining to that part of his majesty’s 
household, which is called the chamber above stairs, 113 
Rich. 2. 











Constante or Exctann. An officer whose office is 
set forth in Pat, 22 Edw. 4. See Constable. 
Sonsut, The same as vicecomes, or sheriff, Leg. 
Ed. Conf. c. 12. 

Vicr-Donrwus. The same with vicecomes, Leg. Hen. 1. 
€. 75 Selden's Tit. Hon. par. 2; Ingulphus, 

Vicr-Dominus Eviscort, The vicar-general, or commis- 
sary of a bishop. Blount, 

Vice-Gerexr. A deputy or lieutenant, 31 Hen. 8. c. 10, 
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Vicx-Mansuan. Is mentioned with vice-constable in Pryn's 
Animad, on 4 Inst. 71. 

Vicr-Roy, pro res.) The king's lord-lientenant over a 
kingdom, as Ireland. 

tcz-Treasurer. See Under- Treasurer. 

VICINAGE, Fr. voisinage, vicinetum.] Neighbourhood, 
or near dwelling. Magna Charta, c. 14. See Venue. 

As to common by reason of vicinage, see Common. 

VICIOUS INTROMISSION, is when any one meddles 
with the moveables of the deceased without confirmation (or 
probate) of his will, or other probable title. Scotch Dict. 

VICIS ET VENELLIS MUNDANDIS. An ancient 
writ against a mayor or bailiff of a town, &c. for the clean 
Keeping of their streets and lanes. Reg. Orig. 267. 

ICOUNT, or VISCOUNT, vicecomes. Signifies as 
much as sheriff. Between which two words, there seems to 
be no other difference, but that the one comes from the Nor- 
mans, the other from our ancestors the Saxons; of which, 
see Sheriff. 

Viscount also signifies a degree of nobility next to an earl, 
which Camden (Brittan. page 170,) says, is an old name of 
office, but a new one of dignity, never heard of amongst us, 
till Henry VI. who, in the eighteenth year in parliament, 
created John Lord Beaumont, Viscount Beaumont; but far 
more ancient in other countries. See Selden's Tit. Hon, 761; 
and Peers of the Realm, T. 

Vicounrier, or Viconrter, an adjective, from viscount, 
and signifieth any thing that belongeth to the sheriff; as, 
writs viscontiel are such writs as are triable in the county 
or sheriff's court; of which kind there are divers writs of 
nuisance, &c. mentioned by Fitzherbert. Old Nat. Brev. 109 ; 
F. N. B. 184. 

Vicontiels are certain farms, for which the sheriff formerly 
paid a rent to the king, and he made what profit he could of 
them. Vicontiel-rents usually came under the title of firma 
comitatus ; of these the sheriff had a particular roll given in 
to him, which he delivered back with his accounts. See 
84 & 35 Hen. 8. c. 16; 2 & 3 Edw. 6. c. 45 22 Car. 2. c. 6, 

Now by the 3 & 4 Wm. 4. c. 99. § 12. these rents (among 
others) are to be considered parcel of the land-revenue of the 
crown, and are placed under the management of the Com- 
missioners of the Woods and Forests. 

By § 13. “after reciting that many of the said acts are 
very ancient and have become obsolete, and it is not known 
out of or from what hereditaments and premises the same are 
issuing or payable, so that payment thereof cannot be en- 
forced,” the treasury are empowered by warrant to release 
the same rents, and the arrears thereof. See further, Sheriff, V. 

Vicountien Junispicrion, That jurisdiction which be- 
longs to the officers of a county; as to sheriffs, coroners, es- 
cheators, &c. 

VICTUALS, victus.] Sustenance, things necessary to live 
by, as meat and provisions. Victuallers are those that sell 
victuals ; and we call now all common alehouse-keepers by 
the name of victuallers. 

Victuallers shall sell their victuals at reasonable prices, or 
forfeit double value: victuallers, fishmongers, poulterers, &c. 
coming with their victuals to London, shall be under the go- 
vernance of the lord mayor and aldermen; and sell their 
victuals at prices appointed by justices, &e. See 23 Edw, 8. 
c. 6; 7 Rich, 2. c. 11. No person during the time that he 
is a mayor, or in office in any town, shall sell victuals, on 
pain of forfeiture, &c. But if a victualler be chosen mayor, 
whereby he is to keep the assize by statute, two discreet 
persons of the same place, who are not victuallers, are to be 
sworn to assize bread, wine, and victuals, during the time 
that he is in office; and then, after the price assessed by 
such persons, it shall be lawful for the mayor to sell victuals, 
&e. 3 Hen. 8. o. 8. If any one offend against these sta- 
tutes, the party grieved may sue a writ directed to the 
justices of assize commanding them to send for the parties, 
and to do right; or an attachment may be had against the 
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mayor, officer, &e. to appear in B. R. In some manors tl 
choose yearly two surveyors of victuals, to see that no w 
wholesome victuals be sold, and destroy such as are corrupt 
1 Mod. 202. 

‘These ancient acts seem now totally disregarded, thou 
the provisions in some of them are not unworthy attenti 
See further, Food, Forestalling, Monopoly, Regrating, ¢- 

VIDAME. See Vavasors, Vice- Dominus. 

VIDELICET, See Seilicet. 

VIDUITATIS PROFESSIO. The making a solemn pro- 
fession to live a sole and chaste widow; which was heretofore 
a custom in England. Dugd. Warnicksh. 313, 654, | 

VIET ARMIS, with force andarms. Words used in ina 
dictments, &c. to express the charge of a forcible and violent 
committing any crime or trespass. iz 

Where the omission of Vi et armis, §c. is helped in indict- 
ments, see 4 § 5 Ann. c. 16; 7 Geo. 4, c. 64, § 20, and tite 
Indictment, VI. 

VIEW, Fr. Veue, i. e, Visus.] Originally, where a real 
action was brought, and the tenant did not know certainly 
what was in demand, he might pray that the jury might view 
it. Britton, c. 45; F. N.B. 178. í 

The view was for the jury to see the land or thing claimed, 
and in controversy: formerly, a view was not granted in pe! 
sonal actions; and by the 13 Edw. 1. c. 48. it was restrainei 
in certain real actions. t a 

Tn personal actions before the 4 § 5 Ann. c, 16. (which did 
not extend to criminal cases,) there could be no view, 
after the cause had been brought on to trial; when if the 
court saw the question involved in any obscurity which might 
be cleared up by a view, the cause was put off, that the jurors 
might have a view before it came on again, 1 Burr, 253. 

"hat statute as well as a subsequent one was repealed by 
the jury act, 6 Geo. 4. ©. 50, : 

ow where in any case, either civil or criminal, it may ap- 
pear to the court, or to a judge in vacation, to be proper and 
necessary that the jury should have a view of the premises IM 
question previously to the trial, they have authority by the 
above statute (§ 23.) to order in the distringas or habeas cot- 
pora, that the sheriff shall have six or more of the jurors re- 
turned to try the cause, (who shall be consented to by the 

arties, or nominated by the sheriff in case the parties anne 

agree,) at the place in question some convenient time befor® 
the trial; and that the place in question shall be then and ther 
shewn to them by two persons to be named in the writ, am 
appointed by the court or judge. And the sheriff shall after- 
wards, by a special return upon the distringas or habeas cora 
pora, certify that the view has been had according to the com” 
mand of the said writ, and shall specify the names ol 
viewers. (Id.) The court or judge may also, if they think fi 
require by the rule that the party applying for it shall depos! 
in the hands of the under-sheriff a certain sum of money of 
payment of the expenses of the view. (Jd.) And by a rule 
court made since this statute, (R, T. 7 Geo. 4, 5 B. & C 
795.) “ upon every application for a view there shall be an 
affidavit stating the place at which the view is to be mader 
and the distance thereof from the office of the under-sherill 
that the sum to be deposited shall be 102. in case of a common 
jury, and 162. in case of a special jury, if such distance do n 
exceed five miles; and 151, in case of a common jury, and 21 
in case of a special jury, if it be above five miles; and if su 
sum shall be more than sufficient to pay the expenses 0! 
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The court will disallow the costs of a view, unless t 
of the viewers are inserted in the writ of view, as direci 
the 28rd section of the above act. 7 Bing. 403. 
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In actions of waste, of trespass quare clausum fregit, and 
nuisance, the motion for a view was always of course, and re- 
quired only counsel's signature; but in other cases a special 
application must formerly have been made to the court in term 
time, or to a judge in vacation, for a rule nisi, or order upon 
an affidavit of the circumstances. Tidd, 797; Imp. B. R. 
899, Now, however, by the rule of H. T. 2 Wm. 4. r. 63. 
“ the rule for a view may in all cases be drawn up by the 
officer of the court, on the application of the party, without 
affidavit or motion for that purpose.” And in all cases it is 
made part of the rule or order, that if no view be had, or if 
had by less than the number of jurors mentioned in the rule, 
&c, the trial shall nevertheless proceed without any objection 
Being made on that account, or on account of any defect in 
the return of the distringas or habeas corpora, that no evi- 
dence shall be given on either side, at the time of taking the 
view, and, in ordinary cases, that the expenses of taking it 
shall be equally borne by both parties. Archb.Pr. byChitty, 313. 

If a rent or common is demanded, the land out of which it 
issues must be put in view, 1 Leon. 56. And if a view be 
denied where it ought to be granted, or granted where it 
ought not to be, &c, it is error, 2 Lev, 217, 

here, in action of waste, several places were assigned, and 
the jury had not the view of some of them, they might have 
found no waste done in that part which they did not view: in 
waste for wasting of wood, if the jury viewed the wood without 
entering into it, it was good: also waste being assigned in 
every room of an house, the view of an house, generally, 
was sufficient. 1 Leon. 259, 267. 

For the ancient practice with regard to granting views in real 
actions, and in which actions it was demandable, see Roscoe 
on Real Actions, 247, and see 1 Burr. 262, 

View or Franx-Purpar. See Frank-Pledge. 

VIGIL, vigilia.] The eve, or next day before any solemn 
feast; because then Christians were wont te watch, fast, and 

ray in their churches. 2 & 3 Edw. c. 19, 

VI LAICA REMOVENDA, A writ that lies where two 
persons contend for a church, and one of them enters into it 
with a great number of laymen, and holds out the other vi et 
armis; then he that is holden out shall have this writ directed 
to the sheriff, that he remove the lay force: but the sheriff’ 
ought not to remove the incumbent out of the church, whether 
he is there by right or wrong, but only the force. F. N, B. 
54; 3 Inst. 161; and see 15 Rich. 2. ©. 2. 

The writ Vi laicd removendd ought not to be granted until 
the bishop of the diocese where such church is hath certified 
into the chancery such resisting and force, &c. though it is 
said in the New Natura Brevium, it lieth upon a surmise made 
by the incumbent, or by him that is grieved, without any such 
certificate of the bishop. New Nat. Brev. 121. 

The writ is made returnable in the king’s bench, in which 
court the offenders shall be fined and punished for the force ; 
and restitution also shall be awarded by the same court as it 
seemeth, Wats. c. 50. 

A restitution was awarded to one who was put out of pos- 
session by the sheriff upon a vi laicd removendd. Cro. Eli’ 
466; 5 Mod. 443, 

VILL, or VILLAGE, villa.] Is sometimes taken for a 
manor, and sometimes for a parish, or part of it: but a vill is 
most commonly the out-part of a parish, consisting of a few 
houses, as it were separate from it. Villa est ex pluribus 
mansionibus vicinata, et collata ex pluribus vicini 1 Inst. 
115. Fleta mentions the difference between a mansion, a 

illage, and a manor, viz. a mansion may be of one or more 
houses, but it must be but one dwelling-place, and none near 
it; for, if other houses are contiguous, it is a village; and a 
manor may consist of several villages, or one alone. Feta, 
lib. 6. c. 51. According to Fortescue, the boundaries of 
lages are not by houses or streets ; but by a circuit of ground, 
within which there may be hamlets, woods, and waste ground, 
&e. Fortesc, de LL. Ang. c. 24. 
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The word town, or vill, is now, by the alteration of times 
and language, become a general term, comprehending under 
it the several species of cities, boroughs, and common towns, 
1 Comm. Introd. § 4. 

When a place is named generally, in legal proceedings, it 
is intended to be a vill, because, as to civil purposes, the 
kingdom was first divided into vills ; and it is never intended 
a parish, that being an ecclesiastical division of the kingdom to 
spiritual purposes, though in many cases the law takes notice 
of parishes as to civil purposes. I Mod. 250, 

A vill and a parish by intendment shall be all one; and in 
process of appeal, a parish may be intended a vill. Cro. Jac. 
623; 2 Salk, 880. Ifa venue be laid in Gray's Inn, which is 
no parish or vill, the defendant must plead there is no such 
vill as Gray’s Inn, or it shall be intended a vill after verdict, 
&e, 3 Salk. 381. 

If no vill, &c. is alleged, where a messuage and lands lie, 
no trial can be had concerning it: but some counties in the 
north of England, and in Wales, have no vills but parishes. 
Jenk. Cent. 33, 328. 

‘Two houses in an extraparochial place are not enough to 
denominate a vill. 2 Stra, 1304, 1071. See further Poor, I 
1.3 City, Town. 

VILLA REGIA, A title given to those country villages 
where the kings of England aia royal seat, and held the 
manor in their own demesne, having there commonly a free 




















chapel, not subject to ecclesiastical jurisdiction, Paroch. 
see 53. 
VILLAIN, VILLEIN, villanus, Fr, vilain, i. e. vilis.] A 


man of base or servile condition; a bondman or servant, 

Of these bondmen or villains there were two sorts in Eng- 
land; one termed a villain in gross, who was immediately 
bound to the person of the lord, and his heirs; the other, a 
villain regardant to a manor, being bound to his lord as a 
member belonging and annexed to a manor, whereof the lord 
was owner, And he was properly a pure villain, of whom 
the lord took redemption to marry his Aaugnisis and to make 
him free; and whom the lord might put out of his lands and 
tenements, goods and chattels, at his will, and chastise, but 
not maim him; for if he maimed his villain, he might have 
appeal of maihem against the lord ; as he could bring appeal 
of the death of an ancestor against his lord, or appeal of rape 
done to his wife. Bract. lib. 1. ¢.6; Old Nat. Br.8; Terms 
de Ley. 

Some were villains by title or prescription, that is to say, 
that all their blood had been villains regardant to the manor of 
the lord time out of mind: and some were made villains by 
their confession in a court of record, &c. Though the lord 
might make a manumission to his villain, and thereby infran- 
chise him: and if the villain brought any action against his 
lord, other than an appeal of maihem, &c. and the lord, with- 
out protestation, made answer to it; by this the villain was 
made free. Termes de Ley, 576. 

Villain estate was contradistinguished to free estate, by the 
8 Hen. 6.c.11. 'The villains were such as dwelt in villages, 
and of that servile condition, that they were usually sold with 
the farm to which they respectively belonged ; so that they 
were a kind of slaves, and used as such; villenage, or bond- 
age, itis said, had beginning among the Hebrews. Terms 
de Ley, 455. 

For the best account of the tenure of villani, see 2 Comm, 
92—96, and see 1 Ellis's Domesday, 80. 

Vitxenace cometh of villain, and was a base tenure of 
lands or tenements, whereby the tenant was bound to do all 
such services as the lord commanded, or were fit for a villain 
to perform, See further, Tenures, I. 1; 13; Villenage. 

VILLANIS REGIS SUBTRACTIS REDUCENDIS, A 
writ that lay for the bringing back of the king's bondmen, 
that had been carried away by others out of his manors, 
whereto they belonged. Reg. Orig. 87. 

VILLANOUS JUDGMENT, villanum judiciam.] 1s that 
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which casts the reproach of villany and shame upon him against 
whom it was given. 

Formerly, where the conspiracy was to accuse another of a 
capital offence, the defendant was liable to receive what was 
cillediche ¢illancts judgment, which was like the ancient judg- 
ment in attaint, viz. that the offender should not be of any 
credit afterwards; nor should it be lawful for him to approac! 
the king’s court; and his land and goods should be seized 
into the king’s hands, his trees rooted up, and body im- 
prisoned, &e. Staundf. P. C. 157; Lamb. Eiren. 63. 

But this judgment was not inflicted for conspiracies of a less 
aggravated character, and it has long been obsolete, not hav- 
ing been pronounced since the reign of Edw. 8. though the 
punishment at this day appointed for perjury may partake of 
the name of villanous Paar as it hath somewhat more 
in it than corporal or pecuniary pain, i, e. the discrediting 
the testimony of the offender for ever. 1 Hawk, c. 72. § 6. 
4 Comm. e.10. p.136. See Infamous Crime, 

VILLEIN FLEECES. Bad fleeces of wool, shorn from 
scabbed sheep. 31 Edw. 3. c. 8. (repealed.) 

VILLENAGE, villenagium, from vilain | A servile kind 
of tenure belonging to land or tenements, whereby the tenant 
was bound to do all such services as the lord commanded, or 
were fit fora villain to do. Ubi sciri non poterit vespere quale 
servitium fieri debet mane, For every one that held in villen- 

e was not a villain or bondman: villenagium vel servitium 
nihil detrahit libertatis, habita tamen distinctione utrum tales 
sunt villani et tenuerint in villano socagio de dominico domini 
Regis, Bract. l. 1, c. 6. num, 1. 

Mires iatoni toler ge praa iste milenge by blood, and 
villenage by tenure. Tenure in villenage could make no 
freeman villain, unless it were continued time out of mind, 
nor even free land make a villain free. 

Bracton (J, 2. c. 8. num. 8.) divides it into purum villenagium 
à quo preestator servitium incertum § indeterminatum, ubi sciri 
non poterit vespere, quale servitium fieri debet mane, viz, ubi 
quis facere tenetur quicquid ei præceptum fuerit. The other he 
Calls villanum socagium, and was tied to the performance of 
certain services agreed upon between the lord and tenant; 
and was to carry the lord's dung into his field, to plough his 
ground at certain days, to reap his corn, plash his hedges, 
&c.; as the inhabitants of Bickton were bound to do for 
those of Cluncastle in Shropshire, which was afterwards 
turned into a rent, now called Bickton Silver, and the service 
excused, 

There were likewise villani sockmanni, which were those 
who held their land in socage ; and there were villani adventitii, 
milo lwerelthosetwio heli land ley performing certain services 
expressed in their deeds. Bract. l. 2, c.8, See Tenures, UI, 
1; 2 Comm. e. 5. 

The tenure of villenage was abolished by the 12 Car. 2. c. 
24, at which time there was hardly a pure villain left in the 
nation. 

VINAGIUM, tributum à vino.] A payment of a certain 
quantity of wine instead of rent, to the chief lord, for a vine- 
yard. Mon. Ang. ii. 980. 

VINCULO MATRIMONII, Divorce a. 

Vinertan Provessor. See 1 Comm, 27. 

VINEYARDS. The owners of vineyards may make wine 
of British grapes only growing there, free from any duty. 
10 Geo. 2. c. 17. 

VINNET, or vignet, Fr.) A flower or border which 
printers use to ornament printed leaves of books; mentioned 
in 14 Car. 2. ¢, 33. 

VIOLATION OF WOMEN AND GIRLS. See Rape. 

VIOLENCE, violentia.] All violence is unlawful, Ifa 
man assault another with an intention of beating him only, 
and he dieth, it is felony. And where a person knocks 
another on the head who is breaking his hedges, &c. this will 
be murder, because it is a violent act, beyond the provocation, 
‘Kel. Rep. 64, 131. See Homicide, Riots, 














See Divorce, 
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VIOLENT PRESUMPTION, See Evidence. 

VIOLENT PROFITS. Are the double value of a tene- 
ment within a burgh, and the highest rent for lands in the 
country; recoverable against a tenant for refusing to remove. 
Scotch Dict. 

VIRGA. A rod, or white staff, such as sheriffs, bailiffs, 
&c. carry as.a badge or ensign of their office. Cowell. 

VIRGATA TERRE. ‘A yard land, ex 24 acris constat, 
gratar virgatæ hidam faciunt, & quinque hidæ feodum militise 

ennet’s Gloss. 

VIRGE. Tenant by. A species of copyholders, i. e. such 
as are said to hold by the virge or rod. In fact, copyholders 
and customary tenants differ not so much in nature as in name} 
for, though called by different names, yet they all agree in 
substance and kind of tenure. Their lands are holden in one 
eneral kind, that is, by custom and continuance of times 
ee Calthorp on Copyholds, 51, 54; 2 Comm. c. 9. p. 1484 
and tit. Copyhold, Verge. 

VIRIDARIO ELIGENDO. A writ for the choice of a 
verderer in the forest. Reg. Orig. 177. 

VIRIDIS ROBA. A coat of many colours; for, in the 
old books, viridis is used for varius. 18. 


















Bract. l. 
VIRILIA, The privy members of a man; to cut off 
which was felony by the common law, though the party con- 
sented to it. Bract. 1.3. p. 144, See Maihem. d 

VIS, Lat.] Any kind of force, violence or disturbances 
relating to a man’s person, or his goods, right in lands, &c- 
See Assault, Force, dc. 

VISCOUNT. See Vicount, 

VISITATION, visitatio.) That office which is performed 
by the bishop of every diocese once every three years, or by 
the archdeacon one a year, ‘by visiting the churches and their 
rectors throughout the whole diocese. Reform. Leg, Ecel. 124. 

The chapels and donatives (unless such donative has re- 
ceived the augmentation of Queen Anne’s bounty) are exem] 
from the visitation of the ordinary, the first being visitable 
only by commission from the king, and the second by com- 
mission from the donor; and there are also other churches 
and chapels exempted, which did belong to the monasteries 
having heretofore obtained exemptions from ordinary visita- 
tions, and being visitable only by the pope ; which by the statute. 
of 25 Hen. 8. c. 31. were made visitable by the king, or by 
commission under the great seal. 4 Burn's Eccles. Lam, 1 

When a visitation is made by the archbishop, all acts of the 
bishop are suspended by inhibition, &c. A commissary al 
his court of visitation cannot cite lay parishioners, unless it be 
churehwardens and sidesmen ; it (ts hosel may give bis 
articles, and enquire by them, Noy, 123; 3 Salk. 370° 
Proxies and procurations are paid by the parsons whose 
churches are visited, &c. See those titles. 

VISITATION BOOKS OF HERALDS, 
sible in evidence, see tit. Court of Chivalry. 

VISITOR. An inspector of the government of a corpora- 
tion, &e. The ordinary is visitor of spiritual corporations + 
but corporations instituted for private charity, if they are ari 
are visitable by the founder, or whom he shall appoint; a 
from the sentence of such visitor there lies no appeal. By im- 
ication of law, the founder and his heirs are visitors of lay- 
foundations, if no particular person is appointed by him.to 8° 
that the charity is not perverted. 3 Salk. 381, ‘See furi 
Charities, Corporation, IV.; Manda’ 

Visitor ov Manners. In ancient time, was wont to be 
the name of the regarder's office in the forest. Manno0ds 

Š. 


r, 1, p. 195. 
VISNE, visnetum.] A neighbouring place, or place nest 
at hand. See Venue. 
VISUS. View, or inspection; as wood is to be taken Pe” 
visum forestarii, &c. Hoved. 784. a 
VIVARY, vivarium.] A place by land or ‘water, yee 
living creatures are kept. In law, it is most commonly 
for a park, warren, piscary, &c. 2 Jnst. 100. 
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VIVA VOCE. Is where a witness is examined by voice, 
not by writing, personally in open court. See Lvidence. 

VOCIFERATIO. An outcry, or hue and cry. Leg. Hon. 
lee. 12. See Hue and Cry. 

VOIDANCE, vacatio.) The want of an incumbent upon 
an ecclesiastical benefice. See Avoidance. 

VOID anp VOIDABLE. In the law, some things are 
absolutely void, and some are yoidable. 

Where a lease is absolutely void, acceptance of rent will 
not affirm it; it is otherwise when a lease is only voidable, 
there it will make it good. A lease for life, which is voidable 
only, must be made void by re-entry, &e. 3 Rep. 64. It is 
generally held that covenants made in a void lease or deed, 
are also void. Yelv. 18, Owen, 136, See Lease, II. 

A deed of exchange, entered into by an infant, or one non 
sance memorice, is not void; but may be avoided by the infant 
when arrived at age, or by the heir of him who is non sana 
memoria. Perk, 281, But it hath been adjudged, that a 
bond of an infant, or of one non compos, is void, because the 
law hath not appointed any thing to be done to avoid such 
bonds ; for the party cannot plead non est factum, as the cause 
of nullity does not appear upon the face of the deed, 2 Salk. 
675. See Idiots, Infants, 

Where the condition of a bond is void in part by statute, 
it may be void totally; though it is otherwise if void in part 
by the common law, for there it shall be good for the residue. 
Moor, 856; 1 Brownl. 64. A deed being voidable, is to be 
avoided by special pleading ; and where an act of parliament 
says, that a deed, &c. shall be void, it is intended that it 
shall be by pleading, so as it is voidable, but not actually va- 
cated, 5 Rep. 119. 

‘A judgment given by persons who had no good commission 
to do it, is void, without writ of error, 2 Hawk. P. C. e. 50. 
§ 3. But an erroneous attainder is not void, but voidable by 
writ of error, &c. 2 Hawk, P, C. c. 29. § 40. See At- 
tainder, Judgment. 

Voire Dine, Fr. veritatem dicere.) Is when it is prayed 
upon a trial at law, that a witness may (previously to his giving 
evidence in a cause) be sworn to speak the truth, whether he 
shall get or lose by the matter in controversy ; and if it ap- 
pears that he is disinterested, his testimony is allowed, other- 
wise not. Blount. 

On a voire dire, a witness may be examined by the court, if 
he be not a party interested in the cause, as well as the person 
for whom he is a witness ; and this has been often done, where 
a busy evidence, not otherwise to be excepted against, is sus- 
pected of partiality, Terms de Ley, 581. ‘ 

‘And a witness may be examined on the voire dire in criminal 
as well as civil causes. 10 Mod. 192. 

The rule formerly was, that the objection of interest ought 
to be made on the voire dire, and was not to be allowed after 
the examination in chief. But for the convenience of the 
court, and because the incompetency may not be at first sus- 
pected, a greater latitude has been allowed: and now, if it 
is discovered during any part of the trial that a witness is 
interested, his evidence will be struck out, 7 T, R. 720; 
2 Camp. 14. . 

Yet it seems that a party who is cognizant of the interest of 
the witness at the time he is called, is bound to make his ob- 
jection in the first instance, according to the general principle, 
for otherwise he might obtain an unfair advantage, by having it 
in his power to establish or to destroy the evidence just as was 
More beneficial to himself, ‘This appears to be a matter en- 
tirely within the discretion of the court. 1 Starkie on Ev. 124, 

A witness may be examined on the voire dire as to the con- 
tents of a will or deed, or other written evidence under which 
he is supposed to acquire an interest in the subject matter of 
the trial, although the instrument be not produced. 1 Phil, 
on Ev. 132. Any objection arising from a witness's answer 
on the voire dire, may be likewise removed by his examina- 
tion thereon, 15 Last, 57. 
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If the witness discharge himself on the voire dire, the party 
who objects may still support his objection by evidence, 10 
Mod. 192, although the old rule is said to have been different. 
See 1 Phil. on Ev. 132. 

So in case of trial of infancy by inspection, the court may 
examine the infant himself upon the oath of voire dire, to make 
true answer to such questions as the court shall demand of 
him. See 3 Comm. c. 22, and tit. Infant. 

VOLUMUS. The first word of a clause in the king's writs 
of protection and letters patent. See Protection, 

VOLUNTARY. As applied to a deed, is where any con- 
veyance is made without a consideration, either of money, or 
marriage, &c, Thus remainders limited in settlements, to a 
man’s right heirs, &e. are deemed voluntary in equity, and 
the persons claiming under them are called volunteers. Abr, 
Cas. Eq. 385 ; '3 Salk. 174. 

‘The term fraudulent, used in several statutes respecting 
conveyances to the injury of creditors, &e. and in the cases 
decided on the construction of those acts, is in general in- 
tended to denote merely an invalidity in certain conveyances 
or dispositions of estates, arising porn chai ten ttoncy o 
consideration for such conveyances, &c. or from other mci- 
dental circumstances, in consequence of which they are not 
allowed to operate in prejudice of other interests, which the 
statutes were particularly intended to protect: and not to ex- 
press the immorality of intention which is understod in the 
more general and popular signification of the expression frau- 
dulent. The kind of fraud which is the object of the statutes 
may therefore, in respect to the original disposition, be better 
expressed by the word voluntary, which, although not used 
in the statutes, is of general occurrence in the cases decided 
respecting their operation. 

OF these acts the 13 Eliz, c. 5. is chiefly for the protection 
of creditors whose claims do not immediately regard 
ticular property, which is the subject of the disposition im- 
PIA as invalid, but who have a general right to obtain a 
satisfaction by means of such property, in respect of the per- 
sonal obligations of the party making the disposition: 

The 27 Eliz. c. 4, is for the protection of purchasers, whose 
rights have a direct and immediate relation to the specific sub- 
ject, disposed of or affected by the previous disposition, im- 
peached as deficient in legal validity : and the relief afforded 
by this statute is in some cases more extensive than that of 
the act in favour of creditors. See further, Fraud II. 

An escape may be voluntary. See Escape, And as to 
voluntary oaths and voluntary waste, see those titles. 

Vouuntary Junispicrion, That jurisdiction which may be 
exercised in matters admitting of ho opposition, and which 
may be exercised by any judge at any time and in any place. 
Bell's Scotch Law Dict. 

Votunrany Revemrrion. Is when the Wadsetter (Mortga- 
gee) receives his money, and renounces voluntary. Scotch Dict. 

VOLUNTEERS. In the last war great numbers of persons 
were desirous, under the king’s commission, voluntarily to 
unite themselves in armed companies and regiments for the de- 
fence of the kingdom ; and various acts of parliament accord- 
ingly, from time to time, passed for enabling the king to ac- 
cept their services, and giving to such volunteers certain 
exemptions from being called upon to serve in the regular 
militia of the kingdom. See 42 Geo, 3. c. 66; 44 Geo. 3, c, 
54, In Ireland volunteers were generally called yeomanry, 
See 42 Geo. 2. c. 68. 

Members of such volunteer corps are entitled to resign on due 
notifications of their intention so to do: unless they are ex- 
pressly restrained from such liberty of resignation by the rules 
of the corps to which they belong, or by its condition of ser- 
vice. 4 Last, 512. 

VOTUM. A vow or promise, used by Fleta for nuptiæ; 
so dies votorum is the Tain Poco leta, l 4. 


























VOUCHE, Fr. in Latin Voci call one to warrant 
lands, &e. 
5C2 





See Recovery. 


-VOUCHEE. The person vouched ina writ of right. See | 


| Recovery. 
VOUCHER. A word of art, when the tenant in a writ of 
right called another into the court, who was bound to him to 
warranty ; and was either to defend the right against the de- 
mandant, or yield him other lands to the value, &c. And it 
extended to lands or tenements of freehold or inheritance, and 
not to any chattel real, personal, or mixed: he that vouched 
was called the voucher, and he that was vouched is the 
vouchee ; and the process whereby the vouchee was called was 
a summoneas ad warrantizandum ; on which writ if the sheriff 
returned that the party had nothing whereby he might be sum- 
moned, then went out another writ called sequatur sub suo 
periculo, §c. Co, Lit. 101. See Recovery. 
There was also a foreign youcher, when the tenant being 
impleaded within a particular jurisdiction, as in London, 
vouched one to warranty in some other county out of the 
jurisdiction of that court, and prayed that he might be sum- 
moned, &e. 2 Rep. 50. On a suit in England, a voucher 
did not lie in Ireland: but it did in Wales, and the tenant 
was summoned in the next county to it. 

A vouchee, by entering into warranty, became tenant in 
Jaw of the lands; and when the demandant counted against 
him, he might plead a release, &c. Jenk, Cent, 41, 100. 





Ina writ of entry in the degrees, none should vouch out 

ie line: and in writs of right and possession, it was a 
counterplea, that neither the vouchee nor his ancestors h 
ever seisin of the land. 3 Edw. 1. c. 40. The demandant 
might aver a vouchee to be dead, and that there was no such 
person where the tenant vouched a person deceased, to wi 
ranty. 14 Edw. 8. st, 1.c.18. See further, Recovery, Warrant 

oucuer. Is also used for a ledger book, or book of ac 

counts, wherein are entered the acquittances or warrants for 
the accountant’s discharge, 19 Car. 2, c. 1 
fies also any acquittance or receipt, 
being evidence of payment. 

VOX, vocem non habere.) A phrase made use of by B 
signifying an infamous person, one who is not to be admil 
to be a witness. Bract. lib. 3. 

VULGARIS PURGATIO, vulgar purgation.] The 
ancient species of trial by ordeal, which was peculiarly d 

inguished by the appellation of judicium Dei, and som 

aris purgatio, to distinguish itfrom the canonical purga 

which was by the oath of the party. See further, Brent. 


VULTUS DE LUCA, The image or portrait of our cri 

fied Saviour kept at Lucea, in the church of the Holy Cro 

Wi ed the Conqueror, often swore pe 
Eadmer, lib. 1; Malmsb. lib. 4, 
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WAGER OF LAW. 
ADSET. 


or pledged for security of a certain sum, 
Dict. Similar to the English mortgage : see that title. 

Wapser Prorer, is when the wadsetter (mortgagee) takes 
his hazard of the rents of the land for satisfaction of his an- 
nual rent, and pays himself all public burdens, Scotch Dict. 

Wapser Improper, is when the grantor of the wadset (the 
mortgagor) pays the public burdens, the wadsetter having his 
annual rents secured. Scotch Dict. 

Wanserrer, is he to whom a wadset is granted (the mort- 
gagee). Scotch Dict. 

WAFTORS, waftores.] Conductors of vessels at sea. 

King Edward IV. constituted certain officers with naval 
power, whom he styled custodes, conductores, maftores, to 

uard out fishing vessels on the coasts of Norfolk and Suffolk, 
Par. 22 Edw. 4. 

WAGE, vadiare, from Fr. gage.] The giving of security 
for performance of any thing; as to wage or gage deliverance, 
to wage law, &e. Co. Litt. 294, See Wager of Law. 

WAGER OF BATTLE, See Battel. 

By the 59 Geo. 3 46, this mode of trial was abolished 
in writs of right: the same act abolished all appeals of mur- 
der, treason, felony, or other offences, and, consequently, the 
trial by battel in those cases ; which was therefore thus com- 
pletely put an end to, after much ingenious research and con- 
troversy on the subject, See Wager of Law. 

WAGER OF LAW, vadiatio gin] So called because 
the defendant put in sureties, vadios, that at such a day he 
would make his law, that is, take the benefit which the law 
allowed him. 3 Comm. c. 22; 1 Inst. 295, 

This formerly took place where an action of debt was 
brought against a man upon a simple contract between the 
parties, without deed or record; and the defendant swore in 
court, in the presence of eleven compurgators, that he owed 
the plaintiff nothing, in manner and form as he had declared. 
‘The reason of this waging of law was, because the defendant 
might have paid the plaintiff his debt in private, or before 
witnesses who might be all dead, and therefore the law 
allowed him to wage his law in his discharge; and his oath 
should rather be accepted to discharge himself, than the law 
would suffer him to be charged upon the bare allegation of 
the plaintiff, 2 Inst. 45. ‘ 3 ; 

Wager of law was used in actions of debt without spe- 
cialty ; and also in action of detinue, for goods or chattels 
Jent or left with the defendant, who might swear on a book, 
that he detained not the goods in manner as the plaintiff had 
declared; and his compurgators (who must in all cases, as it 
seems now, be eleven in number) swear that they believe his 
oath to be true. 3 Comm. ¢. 22. 

The defendant could not wage his law in any action but 

ersonal actions, where the cause was secret; and wager of 
re has been denied on hearing the case, and the defendant 
been advised to plead to issue, &e, 2 Lil. 675, 676. 

Executors and administrators, when charged for the debt 

‘of the deceased, were not admitted to wage their law; for no 


Is a right whereby lands are impignorated 
Scotch 























WAGER OF LAW. 


man could with a safe conscience wage law of another’s man’s 
contract ; that is, swear that he never entered into it, or at 
least he privately discharged it. Finch, L. 424, The king 
also had his prerogative; for as all wager of law imported a 
reflection on the plaintiff for dishonesty, therefore there was 
no such wager on actions brought by him. Finch, L, 425. 
And this prerogative extended and was communicated to 
debtor and accomptant, for on a writ of quo minus in the ex- 
chequer for a debt on simple contract the defendant was not 
allowed to wage his law, 1 Jnst, 295. 

In an action of debt on a by-law, the defendant waged his 
law ; a day being given on the roll for him to came and make 
his law, he was set at the right corner of the bar, and the 
secondary asked him if he was ready to wage his law, who 
answering that he was, he laid his hand on the book, and 
then the plaintiff was called; then the judges admonished 
him and his compurgators not to swear rashly; and there- 
upon he made oath that he did not owe the money modo et 











formå as the plaintiff had declared ; and then his compur- 


gators, who were standing behind him, were called, and each 
of them laying his right hand upon the book, made oath that 
they believed what the defendant had sworn was true. 2 
Vent. 1713 2 Salk. 682. 

The manner of waging law was thus :—he that was to do 
it brought his compurgators with him into court, and stood 
at the end of the bar towards the right hand of the chief 
justice; and the secondary asked him Whether he would wage 
his law? If he answered that he would, the judge admonished 
him to be well advised, and told him the danger of taking a 
false oath; and if he still persisted, the secondary said, and 
he that waged his law repeated after him: “ Hear this, ye 
justices, that I, A. B., do not owe to C. D, the sum of, &c. 
nor any penny thereof, in manner and form as the said C. D, 
hath declared against me: so help me God." Though be- 
fore he took the oath the plaintiff was called by the crier 
thrice; and if he did not appear he became nonsuited, and 
then the defendant went quit without taking his oath ; and if 
he appeared, and the defendant swore that he owed the plain- 
tiff nothing, and the compurgators gave it upon oath that they 
believed he swore true, the plaintiff was barred for ever ; for 
when a person waged his law, it was as much as if a verdict 
passed against the plaintiff: if the plaintiff did not appear to 
hear the defendant perform his law, so that he was nonsuit, 
he was not barred, but might have brought a new action, 
1 Inst. 155; 2 Lil. Abr. 674, 

The following ingenious deduction of the origin and expla- 
nation of the nature of wager of law is extracted from Ken- 
dal's Argument on Trial by Battle, and for Abolishing Appeals, 
a work in which so much research and acuteness are mani- 
fested, that it is to be lamented that the author did not 
bestow a little more pains upon it to avoid errors and omis- 
sions which seem the result of almost wilful carelessness. 

To understand the matter thoroughly (says that writer) we 
must carry back our imagination to the time when European 
society consisted but of two great classes, that is, of freemen 
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WAGER OF LAW. 


and slaves; when a third class was created by the subdivision 
of freemen into knights and simple freemen; when national 
and personal defence was the noblest, because it was the 
most important civil employment; when trade was limited 
and insignificant, and when the arts (including the art of 
husbandry, and excepting only the art of war,) were aban- 
doned to the pursuit of slaves. All freemen under these 
circumstances were warriors; and freemen at this time, and 
indeed at all others, had a law of their own, their liberam 
legem. In matters of controversy they were to be believed 
on their oath ; and this high privilege was supported by the 
magnanimous and concomitant provision, that they might 
always be called upon to prove or defend their honour by 
their lives by trial by battle. 

It was under the same circumstances of society that the 
other ancient mode of trial called ordeals sprung up; modes 
of trial in which the accused was neither permitted to defend 
himself by his body, nor to discharge himself by his oath, 
In the b times there was a numerous portion of society, 
including women, priests, the young, the aged, the blind, the 
Tame, and the whole population of slaves, who could not de- 
fend themselves by battle; who, therefore, had no claim to 
be believed on their oaths, and the greater part of whom 
were not allowed to offer them. Priests were excepted, 
because that was accorded to their sanctity which was yielded 
to freemen as due to their honour; and hence what the law 
calls canonical purgation, in contradistinction to the vulgar 

urgation, or trial of the common people by ordeal. See 

urgation. 

Serfs or slaves on either hand could have no trial by arms, 
nor by oath, because they had neither military, civil, nor reli- 
gious character to justify such an indulgence. 

Thus then there were three classes of trials: battle for 
freemen, oaths for priests, and ordeal for women, infirm per- 

«sons, and slaves. 

But by degrees, as the arts of peace increased in estima- 
tion, their professors rose in the scale of society, and were 
privileged for their encouragement; and on this occasion 
a new class of freemen was created; freemen, not by birth 
or landed tenure, but by charter,—freemen, not warlike, but 
composed of artisans and traders. Now these freemen had 
their free law; they were raised above the mode of trial 
belonging to slaves, because they were freemen; but they 
did not aspire to the honours of trial by battle, because they 
were not warriors. The privileges therefore granted to 
them were assimilated to those of the clergy, though they 
were still kept at a further distance even from these; they 
were men of peace, but not of sanctity ; and therefore, while 
the priest was permitted to discharge himself by his single 
oath, the lay citizen was obliged to produce his neighbours, 
who were to swear that he was worthy of being believed on 
his oath. 

‘This was wager of law; this is its foundation as a privi- 
lege of freemen of cities ; and this privilege stood opposed to 
trial by battle on appeal at the suit of a subject, and trial by 
jury on indictment at the suit of the crown, 

lackstone seems to suppose that wager of law stood in 
opposition to wager of battle in all cases, as if battle were 
not law. But it is shown by the author from whom the fore- 
going quotation is made that the laws or modes of trial were 
many; that battle legem manifestam was one of them, and, 
as such, protected by Magna Charta as the legem lerre, dis- 
tinguished from the trial per pares, Wager of law, says the 
same writer, was merely a popular name. Oath-law, legem 
sacramentum, was the true one, and this stood opposed to 
assise law or trial by jury, as much as to trial by battle. 

‘The wager of law (says Blackstone) was never permitted 
but where the defendant bore a fair and irreproachable cha- 
racter ; and it also was confined to such cases where a debt 
might be supposed to be discharged, or satisfaction made in 














WAGERS, I. 


Pence restrictions accompanied this indulgence. But at 
length it was considered that (even under all its restrictions) 
it threw too great a temptation in the way of indigent or pro- 
fligate men, and therefore by degrees new remedies were de- | 
vised, and new forms of actions were introduced, wherein no 
defendant is at liberty to wage his law. So that now (he 
adds) no plaintiff need at all apprehend any danger from the 
hardiness of his debtor's conscience, unless he voluntarily 
chose to rely on his adversary’s veracity by bringing an 
obsolete instead of a modern action. Therefore one sl 
hardly hear at present of an action of debt brought upon a 
simple contract, that being supplied by an action of trespass 
on the casë for the breach of a promise or assumpsit, wherein, 
though the specific debt cannot be recovered, yet damages 
ay, equivalent to the specific debt; and this being an action 
of trespass, no law can be waged therein, So, instead of an 
action of detinue to recover the very thing detained, an action 
of trespass on the case in trover and conversion is usually 
brought, wherein, though the horse or other specific chat 
cannot be had, yet the defendant shall pay damages for the 
conversion equal to the value of the chattel; and for this — 
trespass also no wager of law is allowed. In the room 
actions of account a bill in equity is usually filed, wherein, 
though the defendant answers upon his oath, yet such oat 
is not conclusive to the plaintiff; but he may prove every 
article by other evidence, in contradiction to what the de- 
fendant has sworn, So that wager of law is quite out 
use, being avoided by the mode of bringing the action; but 
still it is not out of force. And therefore, when a new sta- 
tute inflicts a penalty, and gives an action of debt for reco 
vering it, it is usual to add, “in which no wager of law shi t 
be allowed ;” otherwise an hardy delinquent might escape 
any penalty of the law, by swearing he had never incurre’ 
or else had discharged it. See 3 Comm. c. 22, where many 
particulars as to this species of trial are detailed. 
Wager of law, though obsolete in the time of Blackstone, 
was resorted to in a modern case. The court, on being We 
plied to, refused to give any assistance to the defendant Ri 
assigning the number of compurgators with whom he shoul 
come to perfect his law. The defendant proposed to 
Bigs eleven, but the plaintiff abandoned his action. 22. 
0. 588, 

It was at length altogether abolished by the 3 & 4 Wm. 4 
c. 42. § 18. 4 
WAGERING POLICIES. See Insurance. 

WAGERS. Although the law does not prohibit he-r 
in general, and if made on indifferent subjects they are valid, 
however trivial they may be, yet the courts have of late years 
discountenanced them, and expressed regret that they were 
ever sanctioned ; and some judges have refused to try actions 
on wagers which, though not illegal, raised questions in whi¢ 
the parties have no interest, and are of a trifling or ridiculous 
nature, A judge may, undoubtedly, by virtue of his generi 
superintending power, defer the trial of an action on a wager 
which, being legal, is yet of an unimportant or contemptible 
character ; Buc it would seem he cannot absolutely reji 
such a cause, See 7 Price, 540. 































































I. What Wagers are illegal. 
IL. In what cases money paid or deposited on account Of 


Wagers may be recovered. 

I. Wacers are void if they are of such a nature that they 
might have an illegal tendency, although they are not accom: 
panied by an illegal intention in the particular instance; a8 
wager between two voters respecting the event of an election 
17. R. 56. £ 

By the 7 Ann. c. 16. all wagers laid upon a contingency 
relating to the then war with France, and all securities, 





private, without any witness to attest it: and many other 


e 
thereon, were declared to be void, and persons concerned 
were to forfeit double the sums laid. 
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WAGER, II. 


A wager on the length of life of Buonaparte (then First 
Consul of France), arising out of the conversation as to the 
probability of his coming to a violent end, was held void on 
the grounds of immorality and impolicy. 16 East, 150. 

Where two boxers fought for a wager of five guineas; on 
assumpsit for that sum brought by the winner, it was holden 
that the action would not lie, the act being a breach of the 
peace. Webb v. Bishop, Glouces. Ass. 1731, Bul. Ni. Pri. 
16. And an action will not lie on a wager whether an un- 
married woman would have a child by a certain day, 4 Camp. 
152; nor on a wager as to the sex of a third person, Comp. 
729; nor on a wager on an abstract question of law, or 
judicial practice, not arising out of circumstances really ex- 
isting, and in which the parties have an interest, 12 Last, 247; 
2 Camp. 408; nor on a wager as to the amount of any branch 
of the public revenue, 2 T, R. 610; 2 Bos. § Pull, 130; nor 
on a wager that plaintiff’ would not marry within six years, 
since this is in restraint of marriage, and void, 10 East, 22; 
nor on a wager on a cock-fight, 3 Camp. 140; or a dog-fight, 
1 Ry. § Moo. 213. 

o action will lie on a wager respecting the mode of play- 
ing an illegal game; and if such a cause be set down for trial, 
the judge at Nisi Prius is justified in ordering it to be struck 
out of the paper. 2 H. Bl. 43, 

Neither will an action lie on a wager on a horse-race, if 
the sum betted by either party be above 102., 2 Stra. 1159 








2 Wils. 309; 2 Black, 706; or if the horse-race is run for 
Jess than 50/., though the sums betted be under 10l., John- 
son v. Bann, 4 T. R. 1; nor although the sum run for is 
above 50/. unless the race is a bond fide horse-race on the 
turf, Ximenes v. Jacques, 6 T, R. 499; Whaley v. Pajot, 


2 Boss. § Pull. 51. But if neither of the sums betted on a 
horse-race amounts to 102. and the race is run for 50/. or 
upwards, an action lies on the wager, 2 Camp, 438. 

So an action will not lie for a wager, though for more than 
50l. that the plaintiff could perform a certain journey with a 
post-chaise and pair of horses in a given time, 6 T. R. 499; 
nor a wager that a single horse should go from A. to B. on 
the high road, sooner than one of two other horses; these 
being transactions prohibited by the 16 Car. 1. c. 7. § 2. and 
9 Ann. c. 14; and not legalized by the 13 Geo. 2. c. 19. or 
the 18 Geo. 2. c. 34, which statutes relate to bond fide horse- 
racing only. 2 B. § P. 51. See Horse-races. 

It seems also that a wager between two proprietors of car- 
riages for conveying passengers, that a given person shall go 
by one particular carriage, and no other, is illegal, as ex- 
posing the individual to inconvenience and importunity. 
1 B. & Ald. 683. , 

In general a wager may be considered as legal if it be not 
an incitement to a breach of the peace, or to immorality; or 
if it do not affect the feelings or interest of a third person, or 
expose him to ridicule; or if it be not against sound policy. 
Comp. 729; 2 T. R. 610, 616; 3 T. R. 697; where the 
principal cases on this point are very fully considered. See 
also 5 7. R. 405; 7 T. R. 535; 8 T R. 575; 2 Bos. § Pull. 
130, 467. 

An action will lie on a wager whether the defendant be 
older than the plaintiff, Hussey v. Crickett, 3 Camp. 168; and 
a wager as to the identity of a third person is not illegal, 
Bland v. Collett, 4 Camp. 157. 

It is not material that the plaintiff knows at the time that 
he is right with respect to the matter in which the wager is 
laid. 4 Camp. 157. 





If. In 7 T. R. 535, the Court of K. B. (on the ground 
that whenever money has been paid upon an illegal consider- 
ation, it may be recovered back by the party who has impro- 
perly paid it,) held that where the plaintiff had given the de- 
fendant 100/, to receive 300. in case of a peace within a 
certain time, he might recover back his 100d. though after 
the event of the wager was decided, by which, if the wager 
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had been legal, he would have won his 3000. 
§ A. 683. 

With respect to stakeholders, if two persons deposit money 
with a third, subject to the event of a I al wager, no part of 
tie amianné deposed can For rei Co except by 
the winner. 4 Camp. 37; Id. 157. Neither is it competent 
to either to rescind the agreement or wager. 

But where the wager is on an illegal battle or race, after 
the parties have fought or run they may still recover back 
their deposits from a stakeholder, if they give notice to him 
before he has paid them over, 5 T. R, 405; 4 Taunt. 474; 
7 Price, 549; 8 B. § C. 221. In strictness, the parties per- 
haps should not be allowed to rescind the contract and re- 
cover the deposits, unless they do so before the risk is altered 
by the lapse of time. See observation of Mansfield, C, J, 
3 Taunt. 282; and note (a), 4 Taunt. 292. 

But where money deposited on an illegal wager had been 
p over to the winner by the consent of the loser, the court 
held that the latter could not afterwards maintain an action 
against the former to recover back his deposit. 8 T. R. 575. 
And although the wager be illegal, the stakeholder ceases to 
be liable if he pay the stakes to the winner without notice or 
dispute. But a stakeholder receiving country bank-notes as 
money, and paying them over wrongfully to the original 
depositor, after he had lost the wager, was held answerable 
to the winner as for money had and received. 13 Last, 120. 

A, and B. laid a wager on the event of a boxing-match, and 
deposited their stakes. The battle was fought, and a dispute 
arising, the matter was referred to an umpire, who decided 
against A, He however refused to abide by the decision, 
claimed the whole money deposited, and threatened the stake- 
holder (the defendant) with an action in case of refusal, 
The stakeholder paid the money to B. in accordance with 
the umpire’s decision. The claim of A. was held valid as to 
the moiety deposited by himself, on the ground that he had 
a right to rescind the contract at any time before its actual 
completion by payment over, even after the event was de- 
cided; and that the stakeholder, having paid the money after 
notice, was liable to A. for his deposit. 2 B, § C. 221. 

By the Scotch Act 1621. c. 14, (determined in 1774 not to 
be in desuetude) when a person wins more than 100 marks 
within twenty-four hours on cards, dice, or horse-racing, the 
surplus shall be given to the poor. A very excellent regula- 
tion, and fit to be applied throughout the kingdom. 

See further, Gaming. 

WAGES. The reward agreed upon by a master to be 
paid to a servant, or any other person which he hires to do 
business for him. 2 Lill. Abr. 677. See Labourer, Servants. 

WAIFS, from the Sax. wafian, Fr. chose guaivé. Lat, 
bona waviata.] Goods which were stolen and waived (i, e. 
abandoned) by the felon, on his being pursued, for fear of 
being apprehended, which were formerly forfeited to the 
king, or NE of the manor, if he had the franchise of waif, 
Kitch. 81. 

If a felon in pursuit waived the goods; or, having them in 
his custody, and thinking that pursuit was made, for his own 
ease and more speedy flight fled away and left the goods 
behind him; then the king's officer, or the bailiff of the lord 
of the manor within whose jurisdiction they were left, who 
had the franchise of waif, might have seized the goods to the 
king’s or lord’s use, and keep them, except the owner made 
fresh pursuit after the felon, and sued an appeal of rob- 
bery within a year and a day, or gave evidence against 
him whereby he was concluded, &c. In which cases the 
owner should have had restitution of his goods so stolen and 
waived. 21 Hen. 8. c. 11 (repealed); 5 Rep. 109; Finch. 
L. 212. 

The law made a forfeiture of goods waived as a punish- 
ment to the owner of the goods for not bringing the felon to 
justice; but if the thief had not the goods in his possession 
when he fled, there was no forfeiture. If a felon stole goods 


And see 1 B. 
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and hid them, and afterwards fled, these goods were not for- 
feiced; su where he left stolen goods any where with an 
intent to fetch them at another time, they were not waived; 
and in these cases the owner might have taken his goods 
where he found them, without fresh suit, &c. Cro. Hiiz. 694; 
5 Rep. 109; Moor, 785. 

The goods of a foreign merchant, though stolen and thrown 
away in flight, were never waifs. Fitz. Abr. tit. Estray, L; 
3 Bulst. 19. The reason assigned for this was not Ae for 
the encouragement of trade, but also because there was no 
wilful default in the foreign merchant’s not pursuing the 
thief, he being generally a stranger to our laws, our usages, 
and’our language. 1 Comm. c. 8. p. 297. 

Waived goods also did not belong to the king till seized by 
somebody for his use; for if the party robbed could seize 
them first, though at the distance of twenty years, the king 
should never have had them, Finch. L, 212; 1 Comm. c, 8. 

Though waif is generally spoken of goods stolen, yet if a 
man were pursued with hue and ery as a felon, and he fled 
and left his onn goods, these would be forfeited as goods 
stolen; but they were properly fugitive’s goods, and not for- 
feited till it were found before the coroner, or otherwise of 
record, that he fled for the felony. 2 Hawk. P. C. c. 49. § 17. 

Now by the 7 & 8 Geo. 4. c. 28. § 3. the jury are not to 
be charged concerning the goods of the person indicted, or 
whether he fled for treason or felony. See further, For- 
feiture, T. 1. 

Waifs and strays are said to be nullius in bonis, and there- 
fore they belong to the lord of the franchise where found, 
Britton, c. 17. We read of placita coronæ et waif in the 
manor of Upton, &c. in com. Salop. See 22 Vin. Abr. 408— 
410; and ante, tit. Estray. 

WAIN, plaustrum.) A cart, waggon, or plough, to till 


land. 

WAINABLE, i. e. that may be ploughed or manured; 
land tillable. Chart, Antiq. 

TO WAIVE, RAAN In the general signification is 
to forsake ; but is specially applied to a woman, who, for any 
crime for which a man may be outlawed, is termed waived. 
Reg. Orig. 182, See Outlawry. 

AIVER. The passing by of a thing, or a declining or 
refusal to accept it. Sometimes it is applied to an estate, or 
something conveyed to a man, and sometimes to a plea; and 
it is frequently applied to the declining to take advantage 
of an irregularity in legal proceedings. 

A waiver or disagreement as to goods and chattels, in case 
of a gift, will be effectual. Lit. § 710. If a jointure of 
Jands be made to a woman after marriage, she may waive this 
after her husband's death. 3 Rep. 27. An infant, or if he 
die, his heirs, may by waiver avoid an estate made to him 
during his minority. 1 Just. 28, 348. But where a particular 
estate is given with a remainder over, there regularly he that 
hath it may not waive it to the damage of him in remainder : 
though it is otherwise where one hath a reversion, for that 
shall not be hurt by such waiver. 4 Shep. Abr. 192. After 
special issue joad in any action the parties cannot waive it 
without motion in court. 1 Keb. 225. Assignment of error 
by attorney on an outlawry ordered to be waived, and the 
party to assign in person after demurrer for this cause. 
2 Keb. 15. 

‘The receipt of rent with a knowledge of a forfeiture com- 
mitted by the lessee is a waiver of such forfeiture, 

In case of the seduction of an apprentice the master may 
waive the tort, and maintain an action against the seducer 
for the work and labour and service of the apprentice. 
3M. § 8.191. 

And so in many other cases a party may waive the tort 
and bring an action of assumpsit, 

So costs are sometimes watved to obtain speedy execution. 
See Archb, by Chitty, 380, 4th ed, 
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See further on this subject, Assumpsit, Disclaimer, 
feiture, Lease, &e. 

WAKE. The eve-feast of the dedication of churches 
which in many country places is observed with feasting an 
rural diversions, &e. Paroch, Antiq. 609. 

WAKEMAN, quasi watchman,] The chief magistrate of 
the town of Ripon in Yorkshire is so called. Camd. 

WAKENING. Is a summons narrating that the com- 
plainer has raised a summons which he had let sleep for yea 
and day, concluding that all persons cited in the first shou 
compear, hear, and see the aforesaid action called and waken- 
ed and debated till sentence be given. Scotch Dict. 

WALES, pial Part of Great Britain on the we 
side of England; formerly divided into three provinces: 
North Wales, South Wales, and West Wales, and inhabited 
by the offspring of the ancient Britons, chased thither by the 
Saxons called in to assist them against the Picts and Scots. 
Lamb. ; Stat. Wallie, 12 Edw. 1. 

England and Wales were originally but one nation ; and s0 
they continued till the time of the Roman conquest; but 
when the Romans came, those Britons who would not submit 
to their yoke betook themselves to the mountains of Wales} 
from whence they came again soon after the Romans were 
driven away by their dissensions here. After this came th 
Saxons, and gave them another disturbance ; and then th 
kingdom was divided into an heptarchy; and then also began 
the Welsh to be distinguished from the English, Yet it 
observable, that though Wales had princes of their own, the 
king of England had superiority over them, for to him ef 

aid homage. Camden; 2 Mod. 11, See further, 1 Comm 
Introd, § 4, 4 
The fact of the Welsh being the same race with the ancient, 
Britons has, however, been doubted. See Moore's History 4 
Ireland, vol, i. 90. 

The 28 Edw. 3. st. 1. ¢. 2. annexed the marches of Wale’ 
perpetually to the crown of England, so as not to be of the 
principality of Wales, And by 27 Hen. 8. c. 26. Wales w 
incorporated into and united’ with England. All persons 
born in Wales are to enjoy the like liberties as those born in 
England, and lands to descend there according to the English 
laws. The laws of England were to be executed in Wales i 
and the king to have a chancery and exchequer at Breekn 
and Denbigh. Officers of law and ministers should keep 
courts in the English tongu i 
toms were to be ATE into by commission, and such 0 
them as should be thought fit continued; but the laws amé 
customs of North Wales were saved, í 
By 34 & 35 Hen. 8. c. 26, Wales was divided into twelve 
counties, and a president and council appointed to remain 
Wales and the marches thereof, with officers, &e. Two jus- 
tices were to be assigned to hold a session twice every yea 
and determine pleas of the crown and assizes, and all othet 
actions; and justices appointed as in England, &e. By 18 
Eliz. c. 8. the crown was empowered to appoint two persons 
learned in the laws, to be judges in each of the Welsh 
which had but one justice before; or grant commissions 
association, &c. Z 

An office for enrolments was erected, and the fees and pro- 
ceedings regulated in passing fines and recoveries in Wales 
by 27 Eliz. c. 9. i 
By1 W. § M. st. 1. c, 27. the court anciently holden De 
fore the president and council of the marches of Wales Wi ti 
abolished; and by 9 & 10 Wm. 3. c. 16, the courts at W 
minster were empowered to award execution on existing judg- 
ments of the courts so abolished, 
And by 8 Geo. 1. c. 25. § 6. the regulations of 29 pte 
c. 3. § 14, as to signing judgments, were extended to Wa 
See Judgment. 

By 4 Ann. c. 16. 
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§ 24, all the statutes of jegfails were %4 








tended to Wales. See Amendment. r 
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Persons living in Wales may give and dispose of their goods 
and chattels by will, in like manner as may be done within 
any part of the province of Canterbury, or elsewhere. 7 & 8 
Wm. 3. c. 38. See Wills, 

By the 11 & 12 Wm. 3. c. 9. § 2, jurors returned on issues 
in Wales were to have 6l. a year of freehold or copyhold, 
above reprises. But now see Jury, I. 

By 20 Geo. 2. ¢. 42. § 3. in all cases where the kingdom of 
England, or that part of Great Britain called England, hath 
been or shall be mentioned in any act of parliament, the same 
has been and shall be taken to comprehend the dominion of 
Wales, and town of Berwick. 

the 11 & 12 Wm. 3. c. 9. § 2. none were to be held to 
bail in Wales, unless affidavit be made that the cause of action 
s 201, or upwards, raised by the 7 & 8 Geo. 4. c. 71. to 50l ; 
and in personal actions, where the damages are under 40s, 
he plaintiff should have no more costs than damages. 

But these acts are virtually repealed by the 11 Geo, 4, and 
| Win. 4. c. 70. (see post), And now defendants in Wales may 
be arrested upon process issued out of the superior courts at 
Westminster, where the cause of action is 20/., in like manner 
is defendants in other counties, 

By the 11 Geo. 4, and 1 Wm, 4. c, 70. “ for the more effec- 
ual administration of justice in England and Wales,” it is 
nacted, that (after 12th October, 1830,) the king's writ shall 
ve directed and obeyed, and the jurisdiction of the Courts of 
King’s Bench, Common Pleas, and Exchequer, and the judges 
f these courts, shall extend and be exercised over and within 
he several counties in Wales, in like manner, to the same 
xtent, and for all intents and purposes, as such jurisdiction 
s exercised in England; and that all original writs to be 
ssued into the several counties of Wales shall be issued by 
he cursitors for London and Middlesex ; and the process and 
noceedings thereon shall be issued by and transacted with 
uch officers of the several Courts of King’s Bench and Com- 
non Pleas, as shall be named by the chief justice of each 
urt.—§ 13, (This act extends, in like 
uunty, and county of the city of Chester.) 
All powers of the judges and courts of great sessions, both 
n law and equity, shall cease and determine; and all suits 
hen depending in any of the said courts shall be transferred, 
f in equity, to the Courts of Chancery or Exchequer, and if 
n law, to the latter court.—§ 14, 

Attornies, &c. of the court of great sessions are allowed to 
ractise in the courts at Westminster in suits depending, 
vithout payment of any additional duty; and afterwards, on 
ayment of such duty as, with the duty before paid by them, 
hall be equal to the duty paid in the superior courts—§ 16, 
7, 18, 
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shall be held for the trial and disposition of all 
criminal and civil, within the several counties and 
erms in Wales, under commissions of assize and gaol delivery, 
nd other writs and commissions to be issued in like manner 
s for the counties in England; and all laws relating to such 
ommissions shall be extended to Wales. One judge of the 
wo appointed to hold assizes for Wales and Chester, shall 
old such assizes for South Wales, and the other for North 
Vales.—§ 19, 20, 

§ 21, cont sulations as to rendering defendants 
in custody or not) in discharge of their bail, 

Compensations ‘are given by the act to those judges and 
fficers whose offices determined; and the records of the 
ourts abolished are to be kept as theretofore until otherwise 
rovided by law. 

The lord chancellor is empowered to appoint trustees for 
ertain matters formerly appointed by the Welsh judges. 
31, 

Provision is made for the oath of officers, § 32; and for 
massing the accounts of sheriffs for Welsh counties, § 3; 

The attorney-general for Wales is to continue to exercise 

Vou, U1, 
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his office (in person and not by deputy) during the king's 
pleasure.—§ 34. 

By § 56. the courts of quarter sessions are to be holden at 
the same periods as the sessions in England, See Sessions of 
the Peace. 

See further, Indictment, Trial, Venue. 

WALISCUS, i. e. servus.] A servant, or any ministerial 
officer. Leg. Ine, c. 34. 

WALKERS, Foresters, within a certain space of ground 
assigned to their care, in forests, &e. Crompt. Jurisd. 145. 

WALSINGHAM. The demesne lands in Walsingham 
may be let by copy, and shall be copyholds. 35 Hen. 8. 
cis. 

WALTHAM BLACKS. See Black Acts. 

WANG, Sax.] The cheek, or jaw wherein the teeth are 
set. See Seal, 

WANGA, An iron instrument with teeth. 
Dom. de Farend. MS. 18. 

WANLASS, or driving the wanlass, is to drive deer to a 
stand, that the lord may have a shoot. An ancient customary 
tenure of lands. Blount’s Ten. 140. 

WANT, As to justification of theft on account of extreme 
want, see Larceny, I. 1. 

WAPENTAKE, from the Sax. weapon, i. e. armatura, 
and tac, tactus.) Is all one with what we call a hundred ; spe= 
cially used in the north countries beyond the river ‘Trent, 
Bract. l. 3; Lamb. 

The words seem to be of Danish original, and to be so 
called for this reason; when first this kingdom, or part 
thereof, was divided into wapentakes, he who was the chief 
of the wapentake or hundred, and whom we now call a high 
constable, as soon as he entered upon his office, appeared in 
the field on a certain day, on horseback, with a pike in his 
hand; and all the chief men of the hundred met him there 
with their lances, and touched his pike; which was a sign 
that they were firmly united to each other by the touching 
their weapons. HMovenden; Fleta, lib, 2. But Sir Thomas 
Smith says, that anciently musters were made of the armour 
and weapons of the several inhabitants of every wapentake ; 
and from those that could not find sufficient pledges for their 
good abearing, their weapons were taken away, and given to 
others; from whence he derives this word. R Angl. 1. 2. 
c, 16; Camd. Brit. 159; 2 Inst, 99. 

Dr. Wilkins, in his Glossary upon the Anglo-Saxon Lans, 
derives wapentake from weapan, arma, and teacan, docere ; as 
the district where a given number of persons in cach county 
were accustomed to meet and train themselves in the use of 
arm: . LL, Anglo-Sas. 117. 

That the wapentake was one of the earliest terms used by 
the Saxons in this country for a district of territory, seems 
more than probable. It may be traced among the more an- 
cient tribes of the north. Professor Zhre tells us, that among 
the Goths wapntak implied the manner in which decrees were 
d by the people at large, by the clashing of their arms. 
Tacitus, he adds, has described the usage in his time. He 
further inform: mapntak also denoted the confirma- 
tion of a judicial edict by the touch of arms. The votes 
being collected, the judge reached forth a spear, by touching 
EEA all his assessors confirmed the sentence, See 1 Lllis’s 
Domesday, 1 

See further, stat. antig. 8 Hen. 5. e. 2; 9 Hen. 6. c.10; 
15 Hen. 6. c. 7; and tit. Hundred. 

WAR, bellum.] A fighting between two kings, princes, or 
parties, in vindication of their just rights; also the state of 
war, or all the time it lasts. 

By our law, when the courts of justice are open, so that the 
King’s judges distribute justice to all, and protect men from 
wrong and violence, it is said to be a time of peace. But 
when, by invasion, rebellion, &c, the peaceable course of jus- 
tee is stopped, then it is adjudged to be a time of war; and 
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this shall be tried by the records and judges, whether justice 
at such a time ist her equal course of proceeding or not. 
For time of war gives privilege to them that are in war, and 
all others within the kingdom. 1 Inst, 249. 

In the civil wars of King Charles I. it was computed that 
there were not fewer than 200,000 foot and 50,000 horse in 
arms on both sides; which was an extraordinary host, consi- 
dering it composed of Britons, sufficient to have shaken 
Europe, though it was otherwise fatally employed. In an- 
cient times, when the kings of England were to be served 
with soldiers in their wars, a knight or squire that had reve- 
nues, farmers, and tenants, would covenant with the king, by 
indenture, inrolled in the exchequer, to furnish him with such 
a number of military men; and those men were to serve un- 
der him, whom they knew and honoured, and with whom they 
must live at their return, 1 Jnst. 71, See King, Militia, 
Soldiers, Tenures, 8c. 

WARA. A certain quantity or measure of ground. Mon, 
Ang. i. 172. 

WARD, custodia.) Is variously used in our old books. 

A ward in London is a district or division of the city, com- 
mitted to the special charge of one of the aldermen ; of these 
there are 26, according to the number of the mayor and alder- 
men, of which every one has his ward for his proper guard 
and jurisdiction. Slows Survey. See London. 

A forest is divided into wards, Manwood, par. 1. p. 97. A 
prison is also called a ward. 

Lastly, the heir of the king’s tenant, that held in capite, was 
termed a ward during his nonage ; and it is now usual to call 
all infants, under the power of guardians, wards, See 
Tenure, 1I, 3; Guardian. 

WARDA, Thecustody ofa town or castle, which the inhabi- 
tants were bound to keepat their own charge. Mon. Ang. i. 372. 

WARDAGE, wardagium.] Seems to be the same with 
wardpenny, 

WARDEN, guardianus ; Fr. gardien.) Guardian or 
Keeper, He that hath the keeping or charge of any persons 
or things by office; as the wardens of the fellowships or 
companies in London; wardens of the marches of Wales, 
&c. ; warden of the Cinque Ports; warden of a forest; war- 
den of the Stannaries ; wardens (now justices) of the peace, 
2 Edw. 3. c. 3; wardens of the tables of the king's ex- 
change; warden of the armour in the Tower; warden (or 
Keeper) of the rolls of the chancery; of the king's writs 
and records of his court of common bench; warden of the 
lands for repairing Rochester bridge; warden and minor ca- 
nons of St. Paul's church; warden of the Fleet prison, &c, 

See 59 Geo, 3. c. G4, for facilitating process against the 
Jatter in vacation. See further, Guardian, Gaoler, 

WARD-HOLDING. The ancient military tenure of 
Scotland ; abolished by the British act 20 Geo. 2, c, 50. See 
Tenures, III. 4, 

WARDMOTE, wardmotus.] A court kept in every ward 
in London, ordinarily called the wardmote court. 

The wardmote inquest hath power every year to inquire 
into and present all defaults concerning the watch and consta- 
bles doing their duty ; that engines, &c. are provided against 
fire ; that persons selling ale and beer be honest, and suffer no 
disorders, nor permit gaming, &c.; that they sell in lawful 
measures; searches are to be made for vagrants, beggars, and 
idle persons, &c, who shall be punished, Chart. K. Hen. IL ; 
Lex Lond. 185. See London, Police. 

WARDPENY, Money paid and contributed to watch and 
ward. Domesday. 

WARDWIT. The being quit of giving money for keeping 
of wards. Terms de la Ley. 

WARDS, Court of. A court first erected in the reign of 
King Henry VIII. and afterwards augmented by him with 
the office of liveries; wherefore it was styled the Court of 
Wards and Liveries. It was abolished by the 12 Car. 2, c, 24. 
See Tenures. 






WAREHOUSING SYSTEM. 


WARD-STAFF. The constable or watchman’s staff. | 

The manor of Langbourn, in Essex, is held by the service 
of the ward-staff, and watching the same in an extraordinary 
manner, when it is brought to the town of Eybridge. Camd. 

WARECTARE. To plough up land designed for wheat | 
in the spring, in order to let it lie fallow for better improve- 
ment, which in Kent is called Summer-land, Hence Warec- 
tabilis campus, a fallow field; campus ad warectam, terra 
warectata, dc. 








may appoint the ports in the United Kingdom which shall 
warehousing ports for the purposes of the act; and the 
missioners of the customs, subject to the directions of tl 
commissioners of the treasury, by their order may ap 

in what warehouses or places of special security, or of ordi- 
nary security, in such ports, and in what different parts 
divisions of such warehouses or places, and in what manı 
any goods, and what sorts of goods, may and may oam 
warehoused and kept and secured without payment of any 
duty upon the first entry thereof, or for exportation only, i 
cases wherein the same may be prohibited to be imported 
home use ; and also in such order may direct in what cast 
(if any) security by bond, in manner ‘thereinafter provided, 
shall be required in respect of any warehouse so appointed: 

By § 3. warehouses connected with wharfs, and within 
walls, &c., are to be warehouses of special security witho 
appointment. 

Bo. Commissioners of the customs are to provide ware 
houses for tobacco, and treasury to fix rent, 

By § 8. the warehouse-keeper may give general bond, 
he be willing, for the payment of the duties on all g 
warehoused with him, or otherwise the different impor' 
shall give particular bonds for their separate good: 

§ 9. Sale of goods in warehouses by proprietor, if in 
ing, &c, shall fe valid, although they remain in such 
house; but the transfer of such goods shall be entered in ® 
book by the officer of the customs having charge of the 
warehouse, 

§ 11. Goods fraudulently concealed or removed, are for- 
feited. Penalty on opening warehouse, except in the pre- 
sence of the custom-house officer, 5002. 

By § 18. goods are to be carried to warehouse under au- 
thority of officers of customs, and as he shall direct, 0f 
otherwise are to be forfeited. 

§ 14, Goods are to be cleared in three years; ship stores 
in one year (unless further time be given by the treasury) i 
if not cleared, they may be sold or destroyed by the com- 
missioners of the customs, and the produce applied to the 
payment of warehouse rent and other charges, and the ovet- 
plus, if any, paid to the proprietor; and such goods, whet 
sold, shall be held subject to all the conditions to which they 
were subject previous to such sale, except that a further time 
of three anihi from the sale shall be allowed to the pul 
chaser for the clearing of such goods from the warehouse i 
and if not duly cleared within such three months, the 5 
shall be forfeited, ‘ie 
§ 15. In case of accident in landing or shipping goods, 
duty shall be remitted. 

By § 16. goods permitted to be shipped from the ware- 
house, duty-free, as ship’s stores, 
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§ 18. The duties are to be paid on original quantities, ex- 
cept in certain cases, 

§ 19, The duties on tobacco, sugar, and spirits to be 
charged on quantities delivered, except in certain cases; and 
no allowance to be made for leakage, except as provided by 
the act. 

§ 21, Goods may be removed to other ports to be re- 
Wwarchoused ; and on notice given, the officers are to pre- 
pare for their removal, under the seals of office. 

§ 23. Bond is to be given to re-warchouse, which may be 
given at either port. 

§ 25, Goods re-warehoused shall be held on the terms of 
the first warehousing. 

§ 27, Goods in one warehouse may be removed to another 
warehouse in the same port. 

§ 28. Such goods and the parties shall be subject to the | 
original conditions on which the goods were held. | 

§ 29. If goods are sold, the new owner may give a bond, | 
and release the original bonder. 

§ 31, Goods may be sorted, separated, and repacked in 
the same or in equal packages; and wine or rum may be 
bottled off for exportation, and rum drawn off for stores; | 
brandy may be mixed with wine for exportation, in certain 
proportions; and casks of wine may be filled up or racked 
of; also samples may be taken, without entry or payment 
of duty. 

§ 82. No alteration is to be made in goods or package but 
according to such regulations as the commissioners shall 
direct. 

§ 34. No foreign casks, &c. to be used for repacking, un 
less duties have heen paid, &c. 

§ 35, Silks, linens, &e. may be delivered out of the ware- 
house to be cleaned, &c, or bleached; also rice of the East 
Indies to leaned. 

§ 36, Copper ore may be taken out of warehouse to be 
smelted. 

§ 87. No goods warchoused, which were imported in bulk, 
hall be delivered, except in the whole quantity of each parcel, 
r in a quantity not less than one ton weight, unless by spe- 
sjal leave. 

38, Packages to be marked before delivery. 

89, The treasury may make regulations for ascertaining 
he amount of decrease or increase of the quantity of any 
articular sorts of goods, and direct in what proportion any 
ibatement of duty payable under the act, for deficiencies, 
hall upon exportation be made on account of any such de- 
vease: provided that if such goods be lodged in warehouses 
of special security, no duty shall be charged for deficiency 
m exportation, except where suspicion shall arise that part 
f such goods has been clandestinely conveyed away, nor 
hall any such goods (unless they be wine or spirits) be mea- 
ured, counted, weighed, or guaged for exportation, except 
n cases of suspicion. 

0, specifies the allowances for natural waste of wine, 
ts, &c. in warehouses not of special security, 

§ 41, In cases of embezzlement and waste through mis- 
onduct of officers, the damages are to be made good to the 
roprietor, 

§ 44. No goods shall be exported from the warehouse to 
he Isle of Man, except such goods as may be imported into 
he island with licence of the commissioners of customs, and | 
n virtue of any such licence. J 

§ 45. Goods removed from warchouse for shipment are to 
e under the care of the officers of customs. 

. Ships are to be not less than seventy tons for ex- 
orting warehoused goods, 

47. Goods landed in docks shall be liable to claims for 
reight as before landing. 

For a list of the ports where goods may be warchoused, 
nd of the goods that may be warehoused in each, see the 
ables in M‘Culloch’s Com. Dict. 
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WARGUS. A banished rogue. Zeg. Hen. 1. c. 83. 

WARNING. By the 2 Wm. 4. c. 89. § 4.a warning is 
to be subscribed to the writ of capias given by that act (see 
Process), stating that if the defendant, being in custody, shall 
be detained on the writ, or being arrested shall go to prison 
for want of bail, the plaintiff may declare against him before 
the end of the term next after such detainer or arrest, and 
proceed to judgment and execution, 

WARNISTURA. Garniture, furniture, provision, &c, 
Pat. 9 Hen. 3, 

WARNOTH. There is an ancient custom, that if any 
tenant holding of the castle of Dover, failed in paying his rent 
at the day, that he should forfeit double, and for the second 


| failure treble: and the lands so held are called terre cultæ 


§ terræ de warnoth, Mon, Angl. ii. 589, 
WARRANDICE. The Scotch term for warranty, See 


| that title, 


WARRANT. A precept under hand and seal to some 


| officer to take up any offender, to be dealt with according to 


due course of law, 
Peace, 

WARRANT or ATTORNEY. An authority and power 
given by a client to his attorney to appear and plead for him, 
or to suffer judgment to pass against him by confessing the 
action, by nil dicit, non sum informatus, Se. 

At common law, the warrant authorizing the attorney to 
act in a suit, might be filed even after judgment, for its not 
being filed in time was not assignable as error. 1 Wils, 39. 
Many statutes and rules of court, however, required the 
warrant to be filed at certain specified times; and previous 
to the recent rule of court, the warrant of the attorney for 
the plaintiff must have been filed the same term he declared 
(4 & 5 Ann. c. 16. § 5.) and the warrant of the defendant's 
attorney must have been given to and filed by him at the 
same time with his own (R. M, 5 Ann, r, 2.) These statutes 
and rules are now virtually repealed by a rule of H. 7.4 Wm, 4. 
r, 4, which declares that no entry shall be made on record of 
any warrant of attorney to sue or defend. 

Before the 5 Geo, 4. c, 41, the warrant must have been 
stamped, and a memorandum of it filed with the proper officer 5 
but now, as the stamp duty is repealed by the above statute, 
the filing of the memorandum, which was required to pro- 
tect the revenue, is unnecessary, and at all events is dis- 
continued, See Arch, Pr. by Chitty, 4th ed. 39. 

As to warrants of attorney to confess judgment, 
ments acknowledged for Debis. 

WARRANTIA CHARTÆ. A writ where a man was 
enfeoffed of lands with warranty, and then he was sued or 
impleaded in assize or other actions, in which he could not 
vouch or call to warranty, By this writ he might have com- 
pelled the feoffor or his heirs to warrant the land unto him ; 
and if the land were recovered from him, he should recover 
as much lands in value against the warrantor, &e. But the 
writ ought to have been brought by the feoffee depending 
the first writ against him, or he lost his advantage. F.N, By 
134; Terms de la Ley, 872, 588. See Pleadings, L. 1. 

If a person enfeoited another of lands by deed with war- 
ranty, and the feoffee made a feoffment over, and took back 
an estate in fee, the warranty was determined, and he should 
not have the writ marrantia chartæ, because he was in of 
another estate. Also where one made a feoffment in fee 
with warranty against him and his heirs, the feoffee should 
not have a warrantia chart upon this warranty against the 
feoffor or his heirs, if he were impleaded by them; but the 
nature of it was to rebut against the feoffor and his heirs 
Dalt. 48; 2 Lil, Abr. 684, 

This writ might have been sued forth before a man was im- 
pleaded in any action, but the writ supposed that he was 
impleaded ; and if the defendant appeared and said that he 
was not impleaded, by that plea he confessed the warranty, 
and the plaintiff should have judgment, &c.; and the party 
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should recover in value of the lands against the vouchee, 
which he had at the time of the purchase of his marrantia 
chart ; and therefore it might have been good policy to 
bring it against him before he was sued, to bind the lands he 
had at that time; for if he had aliened his lands before the 
voucher, he should render nothing in value. New Nat. Br. 
298, 299. 

If a man recovered his warranty in warrantia charte, and 
after he was impleaded, he ought to have given notice to him 
against whom he recovered, of the action, and prayed him 
to show what plea he would plead to defend the land, &c, 
where one upon a warranty vouched and recovered in value, 
if he was then impleaded of the land recovered, he might 
not vouch again, for the warranty was once executed, 23 
Edw. 3. 12. 

In a warranty to the feoffee in land made by the feoffor, 
upon voucher, if special matter were shown by the vouchee, 
when he entered into the warranty, viz. that the land at the 
time of the feoffment was worth only 1007. and at the time 
of the voucher it was worth 200/. by the industry of the 
feoffee, the plaintiff in a warrantia charter, §c. should re- 
cover only the value as it was at the time of the sale. Jenk. 
Cent, 35. 

If the vouchee could show cause why he should not war- 
rant, that must have been tried, &, See Recovery. 

This writ has long been obsolete, and was abolished by the 
3&4 Wm. 4. c 27. § 36. > . 

WARRANTIA DIEI. An ancient writ, where one having 
a day assigned personally to appear in court to any action, is 
in the mean time employed in the king’s service, so that he 
cannot come at the day appointed: it was directed to the 
justices, to this end, that they neither take nor record him in 
default for that time. Reg. Orig. 18; F. N. B. 17. See 
Essoign, Protection, 
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Warrantta,] A promise or covenant by deed by the 
bargainor, for himself and his heirs, to warrant or secure the 
bargainee and his heirs against all men for the enjoying of 
the thing granted, Bract. lib. 2, 5; West. Symb, par. 1. 

As applied to lands, it is defined to be a covenant real 
annexed to lands or tenements, whereby a man and his heirs 
are bound to warrant the same ; and, either upon voucher or 
by judgment in a writ of marrantia charte, to yield other 
lands and tenements to the value of those that shall be evicted 
by a former title, or else may be used by way of rebutter, 
1 Inst. 365 a, See Litt. § 697; and Mr. Buller's note there on 
the subject of warranty. See Deed, Recovery, Tenures, L. 7. 

Ce 

‘The following account of the doctrine of warranty, which 
has long been obsolete, and by the recent changes in the law 
relati gto real property has been deprived of all practical 
use and application, is from the 2 Comm. c. 20. 

By the clause of warranty in a deed, the grantor doth for 
him himself and his heirs warrant and secure to the grantee 
the estate so granted. By the feodal constitution, if the 
vassal’s title to enjoy the feud was disputed, he might vouch 
or call the lord or donor to warrant or insure his gift, which 
if he failed to do, and the vassal was evicted, the lord was 
bound to give him another feud of equal value in recom- 
pense. And so by our ancient law, if before the statute of 
quia emptores a man enfeoffed another in fee, by the feodal 
verb dedi, to hold of himself and his heirs by certain services, 
the law annexed a warranty to this grant, which bound the 
feoffor and his heirs, to whom the services (which were the 
consideration and equivalent for the gift) were originally 
stipulated to be rendered. Co. Lit. 384. Or if a man and 
his ancestors had immemorially holden land of another and 
his ancestors by the service of homage (which was called 
homage auncestrel), this also bound the lord to warranty, the 
homage being an evidence of such a feodal grant. Lit, § 143. 
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And upon a similar principle, in case after a partition or ex- 
change of lands of inheritance, either party or his heirs be 
evicted of his share, the other and his heirs are bound to- 


warranty, because they enjoy the equivalent. Co. Lit. 174 
And so even at this day, upon a gift in tail, or lease for life, 
rendering rent, the donor or lessor, and his heirs (to whom 
the rent is payable,) are bound to warrant the title, I Inst. 
384, But in a feoffment in fee by the verb dedi, since the 
statute of guia emptores, the feoffor only is bound to the im- 
plied warranty, and not his heirs, because it is a mere ne 
sonal contract on the part of the feoffor, the tenure, (an 
course the ancient services,) resulting back to the superior — 
lord of the fee, 1 Jnst. 884, And in other forms of alien- 
ation gradually introduced since that statute, no warranty 
whatsoever is implied, they bearing no sort of analogy to the 
original feodal donation. 1 Inst. 102. And therefore im 
such cases it became necessary to add an express clause ol 
warranty to bind the grantor and his heirs, which is a kin 
of covenant real, and can only be created by the verb war- 
rantizo or warrant, Lit, § 773. 

‘These express warranties were introduced even prior toi 
the statute of quia emptores, in order to evade the strictness 
of the feodal doctrine of non-alienation without the consent 
of the heir, For though he, at the death of his ancestor 
might have entered on any tenements that were aliened with- 
out his concurrence, yet if a clause of warranty was add 
to the ancestor’s grant, this covenant descending upon the 
heir, insured the grantee, not so much by confirming his title 
as by obliging such heir to yield him a recompense in lan 
of equal value; the law in favour of alienations, supposing 
that no ancestor would wantonly disinherit his next ot blood; 
and therefore presuming that he had received a valuable 
consideration, either in land or in money, which had pur- 
chased land, and that this equivalent descended to the heir, 
together with the ancestor's warranty. Co. Lit. 873, So that 
when either an ancestor, being the rightful tenant of the free 
hold, conveyed the land to a stranger and his heirs, or re- 
Jeased the right in fee simple to one who was already in pos 
session, and superadded a warranty to his deed, it was 
that such warranty not only bound the warrantor himself to 
protect and assure the title of the warrantee, but it als 
bound his heir; and this, whether that warranty was lineal 
or collateral to the title of the land, Lineal warranty Was 
where the heir derived, or might by possibility have derive’ 
his title to the land warranted, either from or through the 
ancestor who made the warranty; as where a father, or a 
elder son in the life of the father, released to. the disseisot 
of either themselves or the grandfather, with warranty, this 
was lineal to the younger son, Lit. § 703, 706, 707. Col- 
lateral warranty was where the heir’s title to the land neither 
was nor could have been derived from the warranting an- 
cestor; as where a younger brother released to his father > 
disseisor, with warranty, this was collateral to the elder 
brother, Lit. § 705, 707. But where the very conveyance 
to which the warranty was annexed, immediately followed # 
disseisin, or operated itself as such (as where a father, te — 
nant for years, with remainder to his son in fee, aliened in 
fee-simple with warranty,) this being, in its original, manifestly 
founded on the tort or wrong of the warrantor himself, WaS 
called a warranty commencing by disseisin, and being 10° 
palpably injurious to be supported, was not binding upo" 
any heir of such tortious warrantor. Lit. § 698, 702. 

in both lineal and collateral warranty, the obligation of the 
heir (in case the warrantee was evicted, to yield him other 
lands in their stead) was only on condition that he had othet 
sufficient lands by descent from the warranting ancestor. C% 
Lit, 102. But though, without assets, he was not bound to 
insure the title of another, yet in case of lineal warranty, 
whether assets descended or not, the heir was perpetu: 
barred from claiming the land himself; for if he could ae 
ceed in such claim, he would then gain assets by descent ( 
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he had them not before,) and must fulfil the warranty of his 
ancestor. And the same rule was, with less justice, adopted 
also in respect of collateral warranties, which itkewise (though 
no assets descended) barred the heir of the warrantor from 
claiming the land by any collateral title, upon the presump- 
tion of law that he might hereafter have assets by descent 
either from or through the same ancestor. Lit. § 711, 712. 

The inconvenience of this latter branch of the rule was felt 
very early, when tenants by the curtesy took upon them to 
alien their lands with warranty, which collateral warranty of 
the father descending upon his son (who was the heir of both 
his parents,) barred him from claiming his maternal inherit- 
ance; to remedy which, the statute of Gloucester, 6 Edw. 1. 
c. 8, declared that such warranty should be no bar to the 
son, unless assets descended from the father. It was after- 
wards attempted in 50 Edw, 8. to make the same provision 
universal, by enacting that no collateral warranty should be 
a bar, unless where assets descended from the same ancestor ; 
but it then proceeded not to effect, Co, Lit. 873. However, 
by the 11 Hen. 7. c. 20, notwithstanding any alienation with 
warranty by tenant in dower, the heir of the husband was not 
barred, though he were also heir to the wife. And by 4& 5 
Aun, c. 16, all warranties by any tenant for life were void 
against those in remainder or reversion; and all collateral 
warranties by any ancestor who had no estate of inheritance 
in possession, were void against the heir. By the wording 
of which last statute, it should seem that the legislature 
meant to allow that the collateral warranty of tenant in tail 
in possession descending (though without assets) upon a 
remainder-man or reversioner, should still bar the remainder 
or reversion : for though the judges, in expounding the sta~ 
tute de donis, held that, by analogy, to the stat. of Gloucester, 
a lineal warranty by tenant in tail without assets should not 
bar the issue in tail, yet they held such warranty with assets 
to be a sufficient bar. Lilt, 712; 2 Inst. 293. This w 
therefore formerly one of the ways whereby an estate-tail 
might be destroyed, it being indeed nothing more in effect 
than exchanging the lands entailed for others of equal value, 
See Mee-tail, Tail. 

They also held that collateral warranty was not within the 
statute de donis, as that act was principally intended to prevent 
the tenant in tail from disinheriting his own issue ; and there- 
fore collateral warranty (though without assets) was allowed 
to be, as at common law, a sufficient bar of the estate-tail and 
all remainders and reversions expectant thereon. Co. Lit. 374; 
2 Inst. 335. And so it continued to be notwithstanding the 
statute of Queen Anne, if made by tenant in tail in possession, 
who therefore might, until recently, without the forms of a 
fine or recovery, in some cases have made a good conveyance 
in fee-simple, by superadding a warranty to his grant, which, 
if accompanied with assets, barred his own issue; and with- 
out them, barred such of his heirs as might be in remainder 
or reversion. 2 Comm. c. 20, p. 303. 

A., B., and C., being tenants in common in tail, B. re- 
leased to A. and Č. and their heirs all his undivided part, and 
all his estate and interest therein, to hold to them, their 
heirs, and assigns, as tenants in common, and not as joint- 
tenants, to the use of them and their assigns.” And B. 
covenanted with A, and C., their heirs and assigns, that he, 



































his heirs, &e. would warrant and for ever defend the pre- 
mises to A. and C., (not using the word heirs,) against all 
persons: that A, and C., their heirs and assigns, should 





quietly enjoy, &e. The Court of King’s Bench held, that 
the release passed the interest of B. to A. and C. as tenants 
in common, and not as joint-tenants: and that the warranty 
annexed to the release created a discontinuance of B.'s estate- 
tail, and barred B., and those claiming under him, (as against 
those claiming under the release,) of a subsequently-acquired 
right in fee, 4 M. § $8,178. And see 1 N, § M. 130, 

Now by the 3 & 4 I’m. 4. c. 27. § 39. no warranty shall toll 
or defeat any right of entry or action for the recovery of land, 




















WARRANTY. 


And by the 3 & 4 Wm.4.c.74. § 14. estates-tail, and estates- 
expectant thereon, are no longer barrable by warranty. 

See further, Discontinuance, Entry, Fine of Lands, Reco- 
very, Tail, §c. 

Warranty or Turos Pensowat. By the civil law, an 
implied warranty was annexed to every sale, in respect to 
the title of the vendor: and so too, in our law, a purchaser 
of goods and chattels may have a satisfaction from the seller, 
if he sells them as his own, and the title proves deficient, 
without any express warranty for that purpose. 2 Comm. 451. 

In support of this position Blackstone quotes Cro. Jac. 
474; 1 Roll. Abr. 90; but in these cases there were affirma- 
tions by the vendor, that he was owner: and it is doubtful 
whether the Commentator intended to advance the doctrine, 
that there was a liability, although no express warranty could 
be proved. For it would seem that there is no implied war- 
ranty, as such, annexed to a sale of goods that the vendor 
has a title. The authorities in the books are not, however, 
very satisfactory on the subject, but they lead to the conclu- 
sion, that the seller of goods is not responsible to the pur- 
chaser, if the latter be afterwards disturbed in the possession 
by a third person, the true owner, except, Ist, there be an 
express warranty, or. 2dly, a fraudulent misrepresentation or 
concealment by the vendor, See 4 Taunt. 847; 5 Taunt. 
657; but see Peake, 94. See further, Chitty on Contracts, 
853; Law. Mag. vol. iii, 180. 

With, regard to the goodness of the wares purchased, 
the vendor is not bound to answer; unless he expressly war- 
rants them to be sound and good; or unless he knew them 
to be otherwise, and hath used any art to disguise them; or 
unless they turn out to be different from what he represented 
to the buyer. F. N. B. 94; 2 Roll. Rep. 5; 2 Comm. c. 30, 
See further, Dec 

The general rule is that, although a liberal price be given 
for goods, the law does not imply a warranty as to their 
goodness or quality. ‘The maxim is caveat emptor, and no 
liability in general exists in regard to bad quality or defects, 
unless there be a special warranty or fraud, Doug. 20; 2 
Hast, 314; and see 5 Bing. 533. 

But it seems that in contracts for provisions, there is al- 
ways an implied warranty that they are wholesome, 3 Comm. 
166, 

No particular form of words is necessary to constitute a 
warranty : the word warrant need not be used, 3 M. § P. 
1 5 Bing. 583, S. C. And a bare representation or as- 
sertion as to the quality of the goods may amount to a war- 
ranty, if there be nothing to negative that it was understood 
as such, See M. § R.2; 4C.§ P.15; Ib 145, 

So the description of goods, in an advertisement or parti- 
cular of sale, may amount to a warranty that the goods an- 
swer such description, 5 2, § 4. 240. ` And the description 
of an intended publication, in a book of subscriptions, or 
prospectus, amounts to an undertaking that the work shall 
be conformable to the account so given of it, 3 C. § P, 333; 
4C. § P. 198. 

The custom of any particular trade may establish an im- 
plied warranty between parties tranacting business therein; 
it being presumed, that the dealings of the parties were re- 
gulated by the custom, in the absence of evidence to the 
contrary. See per Heath, J. 4 Taunt, 853; 4B. § C. 110, 
114. But where there is an express warranty it cannot be 
restrained or varied by the custom of the trade, 1 Holt, 95; 
6 Taunt, 446, S. C. 

A sale of goods by sample is in effect a sale thereof by 
warranty, 2 Hast, 814; 4 B. § A. 387. 

Where there is an express written (or it seems verbal) 
ranty, the vendee is not at liberty to avail himself in addition 
thereto of any representations not embodied in the contract, 
and made by the vendor without fraud. 4 Taunt, 779, 786 ; 
2 B. § C. 634. 

A general warranty will not extend to guard against de- 
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fects that are plain and obvious to the sense, and require 
no skill to detect them; as, if a horse be warranted perfect, 
and want an ear, or a tail, &e. 2 Comm. 165, 166; 1 Salk, 211. 

In general a warranty must be made during the treaty, or 
before, or at the time of the sale, or, at least, before the 
performance of the substantial terms thereof, A warrant: 
after the sale was complete, or the contract was performed, 
would seem not to be binding for want of consideration. 

It is not necessary to offer to return the goods previously 
to an action for the breach of an express warranty, or at 
any other time, 1 H. Bl. 17; 2 T. R. 745; 9B. § C. 259. 
The purchaser may resell and declare specially for the loss 
or difference, 1 M. § P. 761; 4 Bing. 722, 8. C.; nor is 
there any occasion even to give notice of the breach of war- 
xanty to the seller; but the not giving such notice will be a 
strong presumption against the buyer that the ‘goods, at the 
time of the sale, had not the defect complained of, and will 
make the proof on his part much more difficult, 1 H. Bl. 
19; 9 B.§ C. 559. If there has been no offer to return 
the goods, the measure of damages is merely the difference 
between the sum given and the real value, although there 
has been no re-sale by the vendee, 1 Taunt, 766; 8 Stark. 
82. And if the warranty be coupled with an express under- 
taking to take back the goods, and return the money, if on 
trial, the goods should be found defective, the buyer must, in 
Such case, return the article as soon as he discovers its faults, 
or within a reasonable time afterwards, in order to main- 
tain an action on the warranty; unless he has been induced 
to prolong the trial by any subsequent misrepresentation of 
the seller, 2 H. Bl. 573. 

Where an offer to return is made within a reasonable time 
by the vendee, and the seller is legally bound to take the 
goods back, but refuses to do so, they remain at his risk, 1 

lark. 107. 

See further, on this subject, Chitty on Contracts, 353—370. 

The following distinctions ‘are peculiarly referable to the 
sale of horse; 

The doctrine that sound price implies a warranty of sound- 
ness is now quite exploded, and it is necessary to have an 
express warranty, 2 East, 822, 

n an action on warranty of a horse, the plaintiff must 
positively prove that the horse was unsound. 3 Taunt. 334, 

A temporary lameness, which renders a horse less fit for 
Service, is a breach of warranty of soundness. 4 Campb, 
281; sed vide 2 Esp. 573, 

Roaring is unsoundness, if it is shown to proceed from 
some disease or organic defect. 2 Campb. 582; 2 Stark, 81. 

So a cough, unless proved to be of a temporary nature, is 
unsoundness, 2 Chitt, R. 425; and see ib. 416, 

A nerved horse is unsound. 1 Ry. & Moo, 290, 

Crib-biting is not a breach of a general warranty of sound- 
ness. Holt. Ca. 630. 

Mere badness of shape, though it render the horse in- 
Erma of work, is not unsoundness. 1 M, & Rob, 299, 

f a horse is sold with a warranty that he is a good drawer 
and pulls quiet in harness, both parts of the warranty must 
be shown by the seller to be true. 2 Donl, § Ryl. 10. 

A warranty as follows: “ to be sold a black gelding, five 
years old, has been continually driven in the plough, war- 
ranted,” applies to nothing more than soundness, and not to 
having been driven continually in the plough. 1 Bingh. 344, 

here two persons severally employed a dealer to sell their 
horses, and he sold them for an entire price, and warranted 
them sound; it was held that the purchaser could not sever 
the contract, and bring an action on the warranty spaa one 
of the sellers, in respect of the unsoundness of his horse, 
1 Campb. 361. 

Where the seller warranted a horse sound, and in a con- 
versation subsequently said, that if the horse were unsound 
(which he denied,) he would take it again and return the 
money; it was held that this was no abandonment of the 
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original contract, and the vendee’s remedy was upon the wat- 
ranty. 7 East, 274. k 
A warranty given by a person entrusted to sell, primá facie 
binds the principal; but the warranty of a person commis« 
sioned merely to deliver the thing sold, does not, unless an 
express authority to warrant be shown, Where, therefore, 
a horse having been sold by A. to B. A.’s servant, on de- 
livering the horse to B., made certain statements, and signed 
a receipt for the price, containing a warranty : it was held, 
that A. was not bound by such statements and receipt, no 
express authority to the servant to give a warranty being 
shown. 2C. § M. 891, 
Where a horse is sold with a warranty of soundness, but 
there is a misrepresentation at the sale as to the place from 
whence the horse came, if the warranty be complied with, 
the misrepresentation will not vitiate the sale. 5 Dow. & Re 
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Jn an action on a warranty, it is not necessary that the 
seller knew of the horse’s imperfections at the time of the 
sale. 2 Comm, c. 80, in n. 

On a sale with a warranty for twenty-four hours, the 
seller's knowledge of the unsoundness of the horse does 
vitiate the contract. It is a sale with all faults that shall not 
be discovered within the time limited. 3 Campb. 154; 3 Ne 
& M. 745. 

Where rules were posted up at a repository for horses, 
regulating sales by private contract there, and were known to 
the plaintiff and the defendant, it was held that they impliedly 
adopted the terms of such rules into their bargain, without 
making any express reference to them. 3 N. § M. 748. 

If an horse is sold with an express warranty by the 
seller that it is sound and free from vice, the buyer may 
maintain an action upon this warranty or special contracts 
without returning the horse to the seller, or without even giv- 
ing him notice of the unsoundness or viciousness of the horse? 
yet it will raise a prejudice against the buyer's evidence, if 
he does not give notice within a reasonable time, that he has 
cause to be dissatisfied with his bargain. 1 H. Black. 1%. 

Upon the breach of a warranty of a horse the measure 
damages, if the horse is returned, is the price paid for him$ 
if the horse is not returned, the measure of damages is the 
difference between the real value and the price paid, If 
horse is not tendered to the defendant, the plaintiff can re« 
cover nothing for the expense of his keep. 1 Taunt, 5605 
2 Campb. 82, 

Where a horse warranted sound, 
after notice to the seller, resold by the buyer, the latter may 
recover not only the difference in price between the two 
rates, but also the keep of the horse for a reasonable time. 
Whether he was kept an unreasonable time is a question 
the jury. 4 N. $ M. 195. 

‘The vendee is entitled to recover for the kee ing the horse 
only for such time as would suffice to re-sell it to the best 
advantage. 1R. & M. 486, 

If the buyer of a horse with warranty, relying thereon, 
re-sells him with warranty, and being sued thereon a hi 
vendee, offers the defence to his vendor, who gives no direc- 
tion as to the action, the plaintiff defending that action is, 
entitled to recover the costs thereof by his vendor, as part 
the damage occasioned by his breach of warranty. 7 Taunte 
153, 

‘The warranty cannot be tried in a general action of as 
sumpsit to recover back the price of the horse. Comp. 819% 
As to warranties on policies of insurance, see Insurances 

WARREN, warrenna, from Germ, wahren, i. e. custodires 
or the Fr. garenne.] A franchise, or place privileged by pre 
scription or grant from the king, for the keeping of beasts 
and fowls of the warren; which seem to be only hares ani 
conies, partridges, and pheasants ; though some add q 
wood-cocks, and water-fowl, &c. Terms de Ley, 589; 
233; 2 Comm, c. 3. in n, 






























proves unsound, and is, 
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WASTE. 


Grouse are not birds of warren, 7 B.  C. 36. 

A person may have a warren in another's land, for one 
may alien the land, and reserve the franchise: but none can 
make a warren, and appropriate those creatures that are 
fere nature, without licence from the king, or where a war- 

‘ren is claimed by prescription. 8 Rep. 108; 11 Rep. 87. 

Free-warren cannot be parcel of a manor, therefore it will 
not pass by a grant of the manor (without the appurtenances,) 
though it be held with the manor. Nor can a warren apper- 
tain to a manor but by prescription. 

Free-warren in gross, whereof a grantor is seised, will not 
pass by a grant of a manor and the appurtenances; nor by a 
rant of a manor, and all right of fishing, fowling, hawking, 

unting, and shooting, royalties, franchises, hereditaments, 

and appurtenances, belonging or in any wise appertaining to 
the manor, or such as were in and by the deed of grant or let- 
ters-patent granted and assured by the crown as appurtenant 

to the manor, or any part thereof. 3 N. § M. 671. 

A warren may lie open; and there is no necessity of in- 
closing it, as there is of a park. 4 Jnst. $18. 

If any person offend in a free warren, he is punishable by 
the common law, 

When conies are on the soil of the party, he hath a pro- 

erty in them by reason of the possession, and action lies for 

Kinin them; but if they run out of the warren, and eat up 

a neighbour's corn, the owner of the land may kill them, and 

no action will lie. 5 Rep. 104; 1 Cro, 548. 

In waste, &c. against a lessee of a warren, the waste 
assigned was for stopping coney burrows; and it was held 
that this action did not lie, because a man cannot have 
the inheritance of conies; and action may be brought 
ainst him who makes holes in the land, but not against 

him who stops them, by reason the land is made better by 
it. Owen, 66. 

Blackstone says a man that has a franchise of warren is in 
reality no more than a royal game-keeper: and asserts, that 
no man, not even a lord of a manor, could by common law 
justify sporting on another's soil, or even on his own, unless 
he had the liberty of free warren, 2 Comm, c. 3. This lat- 
ter position is very earnestly combated by Mr. Chri ¥ 

This franchise is almost fallen into disregard, since the 
new statutes for preservin, ii 








the game; the name being now 
chiefly preserved in grounds set apart for breeding hares and 
rabbits. 

See further, Game. 

WARSCOT, A contribution usually made towards ar- 
mour, in the time of the Saxons. Leg. Canut. 

WARTH. A customary payment for castle-guard. Blount. 





A shallow part of a river, or arm of the sea; as 
the washes in Lincolnshire, Knight, 1346, 

WASSAILE, Sax] A festival song, heretofore sung from 
door to door about the time of the Epiphany. See Wastel~ 
Bont. 
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Vasrum.] Hath divers significations: first, it is a spoil 
made either in houses, woods, lands, &c. by the tenant for 
life or years, to the prejudice of the heir, or of him in the 
reversion or remainder. Kitchin, fol. 168. Whereupon the 
writ of waste might formerly be brought, for the recovery of 
the thing wasted, and treble damages. As to which, see at 
large post. 

Waste of the forest is most properly where a man cuts 
down his own woods within the forest, without licence of the 
king, or lord chief justice in eyre. See Manwood, part 2. 
cap. 8. numb. 4 & 5. See tit, Forest. 

Waste is also taken for those lands which are not in any 
man’s occupation, but lie common; which seem to be so 
called because the Jord cannot make such profit of them as 
of his other lands, by reason of that use which others have 





WASTE, I. 


of it in passing to and fro; upon this none may build, cut 
down trees, dig, &c. without the lord’s licence. 

Primé facie the presumption is, that a strip of land lying be- 
tween the highway and the adjoining inclosure is, as well as the 
soil of the highway, ad filum vice, the property of the owner of 
the inclosure, whether he be a freeholder, copyholder, or lease- 
holder. 7 B. § C. 304. But if such strip of land communi- 
cate with open commons, or other large portions of land, the 
Presumption is either done away, or considerably narrowed : 

for the evidence of ownership, which applies to the large por- 
tions, applies also to the narrow strip which communicates 
with them, 7 Taunt. 39. See Common, Copyhold, Manor. 

Year, day, and waste, annus, dies, et vastum, was a punish- 
ment or forfeiture formerly belonging to petit treason or 
felony; whereof see Staundf. Pl. Cor. lib. 3. e. 80; and tits. 
Day, Year, Waste. 

Bae forfeiture is now restricted to attainders for high treason 
and murder, and does not extend to the disheriting of any 
heir, or to the prejudice of the title of any other person than 
that of the offender for his life. See Forfeiture, i 2 

Waste, in its most usual acceptation, is a spoil or destruc- 
tion in houses, gardens, tı or other corporeal heredita- 
ments; to the disherison Ue EEN of him that has the 
remainder or reversion in fee-simple or fee-tail. 1 Jnst, 53. 





1, What shall be considered as Waste; generally, and in 
many particular specified Instances. 


IL, 1, Who may have a Remedy for Waste done. 
2. Against whom such Remedy may be had, and who 
are dispunishable for Waste, 


TIL, Of the Punishment of Waste; and the Proceedings at 
Law against Persons guilty thereof. 


IV. Of Injunctions, and other Proceedings in Equity, to 
prevent, or relieve, against Waste. 


I. Wasre is either voluntary, or actual, which is a crime 
of commission, as by pulling down a house ; or it is permis- 
sive or negligent, which is a matter of omission only, as by 
suffering it to fall for want of necessary reparations. Gene- 
rally speaking, whatever does a lasting damage to the free- 
hold or inheritance is waste. Hetl, 35. Therefore removing 
wainscots, floors, or other things once fixed to the freehol 
of a house, comes under the general notion of waste, 4 Rep. 
64. Ifa house be destroyed by tempest, lightning, or the 
like, which is the act of Providence, it is no waste: but 
otherwise, if the house be burnt by the carelessness or neg- 
ligence of the lessee; though now by the 6 Ann, c. 31, no 
action will lie against a tenant for an accident of this kind. 
See post. 

Waste may also be committed in ponds, dove-houses, war- 
rens, and the like; by so reducing the number of the crea- 
tures therein, that there will not be sufficient for the rever- 
sioner when he comes to the inheritance. Co. Litt. 53. 

‘Timber also is part of the inheritance. 4 Rep. 62, Such 
are oak, ash, and elm, in all places; and in some particular 
countries, by local custom, where other trees are generally 
used for building, they are for that reason considered as 
timber ; and to cut down such trees, or top them, or do any 
other act whereby the timber may decay, is waste. Co. Litt, 
53. But underwood the tenant may cut down at any season- 
able time that he pleases, and may take suflicient estovers of 
common right for eae and cart-bote ; unless restrained 
(which is usual) by particular covenants or exceptions, 2 Roll. 
Abr. 817; Co. Litt. 41, 

The conversion of land from one species to another, is 
waste, To convert wood, meadow, or pasture, into arable; 
to turn arable, meadow, or pasture, into woodland; or to 
turn arable or woodland into meadow or pasture; are all of 
them waste. Hob. 296. For, as Coke observes, it not only 
changes the course of husbandry, but the evidence of the 
estate; when such a close, which is conveyed and described 
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as pasture, is found to be arable, and è converso, 1 Inst. 53. 
And the same rule is observed, for the same reason, with 
regard to converting one species of edifice into another, even 
though it is improved in its value. 1 Lev. $09. To open 
the land to search for mines of metal, coal, &c. is waste; for 
that is a detriment to the inheritance: but if the pits or mines 
were open before, it is no waste for the tenant to continue 
digging them for his own use; for it is now become the mere 
annual profit of the land. 5 Rep. 12; Hob. 295. 

‘These three are the general heads of waste, viz. in houses, 
in timber, and in land. Though, whatever else tends to the 
destruction, or depreciating the value of the inheritance, is 
considered by the law as waste. 2 Comm. c, 18. Which we 
therefore proceed to state more at large. 

It has been laid down as a general principle, that the law 
will not allow that to be waste, which is not in any way pre- 
judicial to the inheritance. Hetl, 35. Thus in a recent case 
where in ejectment against a copyholder for a forfeiture by 
waste, the jury found there had been no damage, it was held 
there was no waste, and no forfeiture. 2 N. & M. 534. 

Nevertheless it has been held, that a lessee or tenant cannot 
change the nature of the thing demised; though, in some 
cases, the alteration may be for the greater profit of the lessor. 
Thus if a lessee converts a corn-mill into a fulling-mill, it is 
waste; although the conversion be for the lessor’s advantage, 
Cro, Jac. 182. So the converting a brewhouse of 1207, per 
annum into other houses let for 2007. a year, is waste; be- 
cause of the alteration of the nature of the thing, and of the 
evidence. 1 Lev. 309. 

Wasre tx Lanns, It hath been already stated, that if a 
tenant converts arable into wood, or è converso, it is waste ; 
for it not only changes the course of husbandry, but also the 
proof of evidence. Hob. 296. pl, 234. But if a lessee suffers 
arable land to lie fresh, and not manured, so that the land 
grows full of thorns, &e, this is not waste, but ill husbandry, 
2 Roll. Abr. 814, Likewise the conversion of meadow into 
arable is waste. 1 Inst. 58,b, But if meadow be sometimes 
arable, and sometimes meadow, and sometimes pasture, there 
the ploughing of it is not waste. 2 Roll. Abr. 815. Neither 
is the division of a great meadow into many parcels, by mak- 
ing of ditches, waste ; for the meadows may be better for it, 
and it is for the profit and ease of the occupiers of it. 2 Lev, 
174. pl. 210. 

+ Likewise converting a meadow into a hop-garden, is not 
waste; for it is employed to a greater profit, and it may be 
meadow again; per Windham and Rhodes, J. But Periam 
said, though it be a greater profit, yet it is also with greater 
Jabour acetate 2 Lev. 174. pl. 210. But converting a 
meadow into an orchard is waste, though it be to the greater 
profit of the occupier. Per Periam, Id. ibid. If a lessee 
ploughs the land stored with conies, this is no waste; unless 
it be a warren by charter or prescription. 2 Roll. Abr, 815. 
So if a lessee of land destroys the coney burrows in the land, 
it not being a free warren by charter or prescription, it seems 
is not waste; for a man can have no property in them, but 
only a possession. Zd. Ibid.; Ow. 66. 

AE to suffer acwalll GP theveee:to:bd fa decay, so 
as by the flowing and reflowing of the sea the meadow or 
marsh is surrounded, whereby the same becomes unprofitable, 
But if it be surrounded suddenly by the rage and violence of 
the sea, occasioned by wind, tempest, or the like, without 
any default in the tenant, this is not waste. Yet if the tenant 
repair not the banks or walls against rivers or other waters, 
whereby the meadows or marshes be surrounded and become 
rushy and unprofitable, this is waste. 1 Inst. 53, b. So, a 

fortiori, if arable land be surrounded by such default; for the 
surrounding washes away the marle and other manurance 
from the land. 2 Roll. Abr. 816. 
































Waste in Trees and Woops, Trees are parcel of the in- 
heritance; and therefore, if a lessee assigneth his term, and 
excepts the timber-trees, it is void ; for he cannot except that 
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which doth not belong to him by law. 5 Rep. 12. The 
lessor, after he has made a lease for life or years, may b; 
deed grant the trees, or reasonable estovers out of them, to 
another and his heirs ; and the same shall take effect after the 
death of the lessee. But such a gift to a stranger is void 
during the estate for life, because of the particular prejudice 
which might be done to the lessee. 11 Rep. 48. e lessee 
hath but a particular interest in the trees, but the general 
interest of the trees doth remain in the lessor; for the lessee 
shall have the waste and fruit of the trees, and the shadow for 
his cattle, &e. But the interest of the body of trees is in the 
lessor, as parcel of his inheritance. Therefore, if trees are 
overthrown, by the lessee or any other, or by wind or tempest, 
or by any other means disjoined from the inheritance, the 
lessor shall haye them in respect of his general ownership. 
11 Rep. 81. 

The lessor cannot give trees during the tenant's leases 
But if he grants them to a stranger, and commands the te- 
nant to cut and deliver them, who does it, this shall excuse 
him in an action of waste. And yet the tenant was not boun¢ 
by law to obey and execute this command. Bro, Done, &¢+ 
13. 








































In 8 East, 190, the Court of K, B. held, that if trees 
be excepted out of a demise, waste cannot be committed by 
cutting them down; and therefore that ejectment cannot be 
brought, as for waste committed in or upon the demised 
premises. 

Where a man leases a wood which consists only of great 
trees, the lessee cannot cut them. Hobart's Rep. Cas. 296. 

With respect to timber-trees, such as oak, ash, elm, (which 
are timber-trees in all places,) waste may be committed in 
them, either by cutting them down, or lopping of them, oF 
doing any act whereby the timber may decay. Also in coun- 
tries where timber is scarce, and beeches or the like are 
converted to building for the habitation of man, they also are 
accounted timber. 1 Inst, 53, a; 54, b. Thus waste may be 
committed in cutting of beeches in Buckinghamshire, because 
there, by the custom of the country, it is the best timber, 2 
Roll. Abr. 814, 

So waste may be committed in cutting of birches in Berk- 
shire, because they are the principal trees there for the most 
part. 2 Roll. Abr, 814. 

If the tenant cut down timber-trees, or such as are accounted 
timber, as mentioned above, this is waste; and if he suffers 
the young germens to be destroyed, this is destruction, 
it is’ if the tenant cuts down underwood (as he may by law) 
yet if he suffer the young germens to be destroyed, or if he 
stub up the same, this is destruction, 1 Inst, 53, a, If les- 
see, or his servants, suffer a wood to be open, by which beasts 
enter and eat the germens, though they grow again, yet it is 
waste ; for after such eating they never will be great trees 
but shrubs. 2 Roll, Abr. 815. If a termor cuts down un- 
derwood of hazel, willows, maple, or oak, which is seasonable, 
it is not waste, If ashes are seasonable wood to cut from ten 
Years, it is not waste to cut them down for house-bote. But 
if the ashes are gross of the age of nine years, and able for 
great timber, it is waste to cut them down, 2 Roll, Abr. 817+ 

If oaks are seasonable, and have been used to be cut always 
at the age of twenty years, it is not waste to cut them at sul 
age, or under ; for in some countries, where there is a great 
plenty, oaks of such age are but seasonable wood. But, after 
the age of twenty-one years, oaks cannot be said to be woo! 
seasonable, and therefore it shall be waste to cut them down 
2 Roll. Abr. 817. Cutting down of willows, beech, birch, 
asp, maple, or the like, standing in the defence and safeguar 
of the house, is destruction. If there be a quickset fence 
white thorn, if the tenant stub it up, or suffer it to be de- 
stroyed, this is also destruction; and for all these and the like: 
destructions an action of waste lieth, 1 Jnst. 52, a. The out- 
ting of horn-beams, hazels, willows, sallows, though of forty 
years’ growth, is no waste, because these trees would never be- 
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The cutting down of trees is justifiable for house-bote, hay- 
bote, plough-bote, and fire-bote. 1 Inst. 53,b; Hob, Rep. 
c. 296; Bro. Waste, 130. By the common law, lessee shall 
have them, though the deed does not express it; but if he 
takes more than is necessary, he shall be punished in waste. 
Bro. Waste, pl. 80. The tenant may take sufficient wood to 
repair the walls, pales, fences, hedges, and ditches, as he found 
them; but he cannot make new. 

Cutting of dead wood is no waste. But converting trees 
into fuel, when there is sufficient dead wood, is waste. 1 Jnst. 
53, b. So cutting wood to burn, where the tenant has sufficient 
hedgewood, is waste. F. N. B. 59, (M). 

Where lessee for years has power to take hedge-bote by 
assignment, yet he may take it without assignment; for the 
affirmative does not take away the power which the law gives 
him. Dyer, 19, pl. 115. 
`  Iflessor excepts his trees in his lease, the lessee shall not have 
fire-bote, hay-bote, &c. which he should have otherwise; and 
the property of the trees is in the lessor himself, 4 Lev. 162, 
pl. 269, Sir Richard Lewkner’s case. Yet it has been said, 
that lessee for years, the trees being excepted, has liberty to 
take the shrouds and loppings for fire-bote ; but if he cuts 
any tree, it shall be waste, as well for the loppings as for the 
body of the tree. Noy, 29. 

Ifa tenant that has fire-bote to his house in another man’s 
land, cuts wood for that intent to make his bote-wood, and 
the owner of the land takes it away, an action of trover and 
conversion lies against him by the tenant of the land who 
hath such fire-bote. Clayt. 40, pl.69, See Dyer, 36, pl. 38; 
Clayt. 47, pl. 81; 1 Lev. 171. A 

Tt is also arule which appears to have been rigidly adhered 
to, that the trees shall be applied to the specific purpose for 
which they are allowed to be cut. Thus, if the lessee cuts 
trees for reparation, and sells them, and after buys them agai 
and employs them in reparation, yet it is te by the sale. 
So, if lessee cuts trees, and sells them for money, though with 
the money he repairs the house, yet it is waste. 1 Inst. 
53 b. 

As to the cutting of timber-trees for repairs by lessee, there 
is no difference whether the lessor or lessee covenants to re- 
pair the houses ; for in either case it is not waste if lessee 
cuts them. Mo, 23, pl. 80. Anon. 

But the lessee sl not cut trees to make a new house 
where there was not any at the time of the lease. Hob. 296. 
So if a lessee suffers a house to fall for default of covering, 
which is waste, he cannot cut trees to repair the house, 
Bro. Waste, pl. 39. And in general, if the tenant suffer the 
house to be wasted, he cannot justify the felling of timber to 
repair it, 1 Inst. 53, b. Tf a house be ruinous at the time of 
the lease, though the lessee is not bound to repair it, yet he 
may cut trees to repair 1 Inst. 64,6, The tenant may 
likewise dig for gravel or clay for the reparation of the house, 
though the soil was not open when the tenant came in; and 
it is justifiable as well as cutting of trees. 1 Inst. 53, b. So, 
with regard to a stable, if it fall without default of the lessee, 
in time of the lessor, the lessee may take trees of the heir to 
make a new stable, if it be of necessity. Bro. Waste, pl. 67. 
But if the stable falls in default of the lessee in time of the 
lessor, he cannot, in time of the heir, cut trees to make a new 
stable, Bro. Waste, pl. 67. 

Tt has bi 












































n agreed, that tenant for years may cut wood ; but 
it has been doubted if tenant at will may ; but it seems that as 
Jong as tenant at will is not countermanded he may cut season- 
able wood, &c. Bro. Waste, pl. 114. 

If the lessee covenant that he will leave the wood at the end 
of the term as he found it; if the lessee cut down the trees, 
the lessor shall presently have an action of covenant; for it is 
not possible for him to leave the trees at the end of the term. 
So that the impossibility of performing the covenant shall give 
a present action on a future covenant. But it is otherwise in 
the case of a house; for there, though the lessee commit 

Vou. 11. 
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waste, yet he may repair the waste done before the term ex- 
ires. 5 Rep. 21. 

` If, during the estate of a mere tenant for life, timber is se- 
vered either by accident or wrong, it belongs to the first 
person who has a vested estate of inheritance ; but where there 
are intermediate contingent estates of inheritance, and the 
timber is cut down by a combination between the tenant for 
life and the person who has the next vested estate of inheri- 
tance; or if the tenant for life has himself such estate, and 
fells timber, in these cases the chancellor will order it to be 
preserved for him who has the first contingent estate of 
inheritance under the settlement. 3 Cox's P. Wms. 267; 3 
Woodd. 400. See further, post, II. IV. 

Waste in picorne for gravel, mines, &c,—If the tenant 
digs for gravel, lime, clay, brick, earth, or stone, hid in the 
ground, or for mines of metal or coal, or the like, not being 
open at the time of the lease, it is waste. 1 Inst. 53, b. If 
aman hath land in which there is a mine of coals, or the like, 
and maketh a lease of the land (without mentioning any mines) 
for life or for years, the lessee, as to such mines as were open 
at the time of the lease made, may dig and take the profits 
thereof. But he cannot dig for any new mine that was not 
open at the time of the lease made, for that would be adjudged 
waste. Likewise, if there be open mines in the land, and the 
owner leases it to another, with the mines in it, he may dig in 
the open mines, but not in the close mines ; but otherwise it 
would be if there was not any open mine there; for then the 
lessee might dig for mines, Ee the grant would take no 
effect, 1 Inst. 54, b. If lessee dig slate-stone out of the 
land, it is waste; so digging for stones, unless in a quarry, is 
waste, though the lessee fill it up again. 2 Roll. Abr. 8165 
Ow. 66. Likewise, if he have a lease of land, in which there 
was a coal mine, but not open at the time of the lease; if the 
lessee open it, and assigns his interest, it is still waste in the 
assignee; but where the lease is of lands, and all mines in it, 
there he may digin it. 5 Rep. 12, a, b. 

But if lessee of land, with mines of coals, iron, and stone, 
digs the coals, iron, and stones, so much as is'necessary for 
him to use without selling, it is not waste. Ifa lessee digs 
earth, and carries it out of the land, action of waste lies, 2 
Roll, Abr, 806. If a lessee digs for gravel or clay for repa- 
ration of the house, not being open at the time of the lease, it 
is not waste, any more than the cutting of trees for reparation, 
1 Inst. 53, b, 

If a man leases lands with general words of “ all mines of 
coals,” where there is not any mine of coals open at the time 
of the demise, and after the lessee opens a mine, he cannot 
justify the cutting of timber-trees for ats puncheons, corses, 
rollscoops, and other utensils in and about the mine, though 
without them he could not dig and get the coals out of the 
mine; and this is like a new house built after the demise, 
for the reparation of which he cannot take timber upon the 
land; and it had been waste to open it, if it had not been 
granted by express words, And it was said by Hobart, that 
the law had been the same if the mine was open at the time of 
the demise. Hobart, 296; Hut. 19. See further, Mines. 

Waste ix Gaxpens, orchards, fish-ponds, dove-houses, 
parks, &c.—IE the tenant cut down or destroy any fruit-trees 
growing in the garden or orchard, it is waste; but if such 
trees grow upon any of the ground which the tenant holdeth 
out of the garden or orchard, it is no waste. 1 Inst, 53, a. 
Breaking a hedge also is no waste. 1 Inst. 53a, Destruction 
of saffron-heads in a garden is not waste. Bro. Waste, pl. 143. 
cites 10 Hen. 7.c. 2. But ploughing up strawberry beds by 
an outgoing tenant has been held to be waste. “1 Camp. 

















If the tenant of a dove-house, warren, park, vivary, 
estangues, or such like, takes so many that so much store 
is not left as he found at the time of the demise, it is waste. 
1 Jnst. 58, a; Hob. Rep. c. 296. Likewise, if the lessee 
of a eco stops the holes, that the pigeons can- 
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not build, it is waste. So suffering the pales of a park to 
decay, whereby the deer are dispersed, is waste. 1 Inst. 
53, a. Also, if the lessee of a hop ground plough it up and 
sow grain there, it is waste. Ow. 66. Moyle v. Moyle. The 
breaking a weare, or the banks of a fishpond, is waste. Ow. 
66. 

Wasrx mith respect to Houses. Waste may be done in 
houses, by pulling them down or prostrating them, or by suf- 
fering the same to be uncovered, whereby the spars or rafters, 
elen or other timber of the house, are rotten. 1 Inst. 
68, a, Default of coverture of an house is waste, though the 
timber be standing. 2 Roll. Abr. 815. But, if the house be 
uncovered when the tenant cometh in, it is no waste in the 
tenant to suffer the same to fall down, Though there be no 
timber growing upon the ground, yet the tenant, at his peril, 
must keep the houses from wasting. 1 Inst. 53, a. 

If a lessee rases the house, and builds a new house, if it be 
not so long and wide as the other, it is waste, 2 Roll, Abr. 
815. So if he rebuild it larger it is waste, for it will be more 
charge for the lessor to repair. 1 Inst. 53, a. 

But, if a lessee of land makes a new house upon the land 
where there was not any before, this is not waste; for it is for 
the benefit of the lessor. 2 Roll. Abr. 815. Though, accord- 
ing to Coke, if the tenant build a new house, it is waste ; and 
if he suffer it to be wasted, it is a new waste. Yet, if the 
house be prostrated by enemies or the like, without default of 
the tenant, or was ruinous at his coming in, and fall down, the 
tenant may build the same again with such materials as re- 
main, and with the other timber, which he may take growing 
on the ground, for his habitation; but he must not make the 
house larger than it was, 2 Roll, Abr, 815; 1 Inst. 53, a. 

If the ak be uncovered by tempest, the tenant must in 
convenient time repair it. 1 Inst. 58,a. If a lessee flings 
down a wall between a parlour and a chamber, by which he 
makes a parlour more large, it is waste; it cannot be in- 
tended for the benefit of the lessor, nor is it in the power of 
the lessee to transpose the house. 2 Roll. Abr. 815, So, if 
he pulls down a partition between chamber and chamber, it is 
waste. Bro, Waste, 143. Or ifa lessee pulls down a hall or 
parlour, and makes a stable of it, it is waste. Ifa lessee 
pulls down a garret over head, and makes it all one and the 
same thing, it is waste. If a lessee permits a chamber fore in 
decasu pro defectu plaustrationis, per quod grossum maheremium 
devenit putridum, et camera illa turpissima et feedissima devenit, 
action of waste lies for it. So, if a lessee permits the wall to 
be in decay for default of daubing, per quod maheremium deve- 
nit putridum, action of waste lies. 2 Roll. Abr, 815. Break- 
ing of a pale or of a wall uncovered, is not waste. But breaking 
Eom conered wididlaish, and ch pale of timber covered, 
is waste, Bro. Waste, pl. 94, 

If the tenant do, or suffer, waste to be done in his houses, 
yet if he repair them before any action brought, there lieth no 
action of waste oyanan him; but he cannot plead quod non 
facit vastum, but the special matter, 1 Inst. 53, a. 

It may be of use here to add something on the progress of 
the law as to the accidental burning of houses, so far as regards 
landlord and tenant. At the common law, lessees were not 
answerable to landlords for accidental or negligent burning ; 
for as to fires by accident, it is so expressed in Fleta, lib. 1. 
©. 12; and Lady Shrewsbury’s case, 5 Rep. 13 b., is a direct 
authority to prove that tenants are equally excusable for fires 
by negligence, Then came the statute of Gloucester, (6 E. 1.) 
which by making tenants for life and years liable to waste 
without any exception, consequently rendered them answer- 
able for destruction by fire. ‘Thus stood the law in Lord 
Coke's time, But now, by 6 Ann. c. 31. [the provisions of 
which are contained in the last building act, see tit. Fire,] the 
ancient law is restored, and the distinction introduced by the 
statute of Gloucester, between tenants at will and other lessees, 
is taken away ; for the statute exempts all persons from actions 
for accidental fire in any house, except in the case of special 
agreements between landlord and tenant, So much relates to 
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tenants coming in by act or agreement of parties.—As to te- 
nants of particular estates coming in by act of law, as tenant 
by the curtesy, tenant in dower, and (before the statute taking 
away military tenures) guardian in chivalry; these, or at least 
the two latter, being, at common law, punishable for wastes 
were therefore responsible for losses by fire; unless, indeed, 
they were answerable for waste voluntarily only, and not for 
waste permissive; a distinction not found in the books. 

these tenants in curtesy or dower were, at common law, re- 
sponsible for accidental fire, it may, some time or other, 
become necessary to determine whether they are within the 
statute of Anne. The statute in expression is very general, 
and seems calculated to take away all actions in cases of acci- 
dental fire, as well from other persons as from landlords, 

It was doubted on the statute of Anne, whether a covenant 
to repair generally extended to the case of fire, and so became 
an agreement within the statute. 1 Inst, 57, in n. 

But where, since the statute, a lessee covenanted for hime 
self and his assignees to repair the premises demised, the 
assignee of the lease was held bound to repair notwithstand- 
ing the premises had been destroyed by fire. 2 Chitty's Reps 
602. 

And if a lessee covenants to pay rent, and to repair, with an 
express exception of casualties by fire, he may be obliged to 
pay rent during the whole term, though the premises are 
burned down by accident, and never rebuilt by the lessor. 1 
T. R. 310, See ante, tits. Covenant, Lease, Rent. 

Waste in things annexed to the yxvenoup,—The removing 
a post in a house is waste, 42 Edw. 3.6. So the removiny 
a door. 1 Jnst. 53. Or of a window. 42 Edw. 3,6. ‘The 
digging up a furnace annexed to the frank-tenement, and sell- 
ing it, is waste, Bro. Waste, pl. 143. The removing of a 
bench is waste, though annexed by the tenant himself, Bro. 
Waste, pl.143; 1 Inst.53a, But these are such trifles that 
a landlord would now scarcely obtain a verdict in an action 
of waste, it being so very penal, unless very great injury was 
done by the act. As to the furnace he might maintain trover 
for the value. If wainscot, annexed to the house, be taken 
away, it is waste. 1 Jnst. 53a, Of tables dormant and fixed 
in the land, and not to the walls by the termor, and taken off 
within his term, waste does not lie; for the house is not im- 
paired by it. Bro. Waste, pl. 104. 

Beating down a wooden wall, or suffering a brick wall to 
fall, is no waste, unless it be expressly alleged that the walls 
were coped or covered. If waste be assigned in pulling up 
a plank floor, and mangers of a stable, the plaintiff must 
show that the same were fixed, Dyer, 108 b, pl. 31. 
lessee erects a partition, he cannot break it down without 
being liable to an action of waste, for he has joined it to the 
frank-tenement, Mo.178. Shelves are parcel of the houses 
and not to be taken away; and though it is not shown that 
the shelves were fixed, it ought to be intended that they were 
fixed, 2 Bulst. 113. Pavement is a structure, for they use 
lime to finish. Zd. ib. If the tenant suffers the grounsels to 
waste, in his default of defence or removing the water from 
off them, or through dirt or dung, or other nuisance, which 
lies or hangs upon it, the tenant shall be charged, for he is 
bound to keep it in as good case as he took it. Owen, 43. 

‘The law, upon this part of the subject, has been relaxe 
for during the term the tenant may take away chimney-pieces 
or wainscot which he has put up; but not after the term, fot 
he would then be a trespasser. 1 Atk. 477. A fire-engine 
erected by tenant for life shall go to his executor, 3 Ath. 18 
But the rule is different between the heir and executor, will 
regard to fixtures upon the inheritance, that descend to tl 
heir. 1 M. Bla, 258. See further, Fixtures, Heir, IIL. 3+ 

It may be observable in general, that waste which ensues 
from the act of God is excusable, or rather it is no waste 
‘Thus if a house falls by tempest, the tenant shall be excused 
in action of waste; but if it be uncovered by tempest, ani 
stands there, if the tenant has sufficient timber to repair it, 
and does not, the lessor, if the lease be made on condition 
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re-entry for waste, may re-enter, but not immediately upon 
the tempest, for it is no waste until the tenant suffers it to be 
so long unrepaired that the timber be rotted, and then it is 
waste. Bro. Cond. pl. 40. 

Likewise if a house be abated by lightning, or thrown down 
by a great wind, it is not waste. “1 Jnst. 53a. So if apple- 
trees are torn up by a great wind, if lessee afterwards cuts 
them, it is not waste. Bro. Waste, pl. 39. If the banks are 
well repaired by the lessee, and the water notwithstanding 
subverts them, and surrounds his meadow, by which it is 
become rushy, it is not waste. 2 Rol. Abr. 280; contra, 
20 Hen, 6. c. 1b. 


IL. 1, Tue persons who are injured by waste are such as 
have some interest in the estate wasted; for if a man be the 
absolute tenant in fee-simple, without any incumbrance or 
charge on the premises, he may commit whatever waste his 
own indiscretion may pony him to, without being impeach- 
able and accountable for it to any one. And though his heir 
is sure to be the sufferer, yet nemo est hæres viventis; no man 
is certain of succeeding him, as well on account of the un- 
certainty which shall die first, as also because he has it in his 
own power to constitute what heir he pleases, according to 
the civil law notion of an Aæres natus and an hæres factus ; 
or in the more accurate phraseology of our English law, he 
may alien or devise his estate to whomever he thinks proper, 
and by such alienation or devise may disinherit his heir at law. 
Into whose hands soever therefore the estate wasted comes, 
after a tenant in fee-simple, though the waste is undoubtedly 
damnum, it is damnum absque injurid, 3 Comm. c. 14. 

One species of interest, which is injured by waste, is that 
of a person who has a right of common in the place wasted, 
especially if it be common of estovers, or a right of cutting 
and carrying away wood for house-bote, plough-bote, &c. : 
here, if the owner of the wood demolishes the whole wood, 
and thereby destroys all possibility of taking estovers, this is 

injury to the commoner, amounting to no less than a dis- 
seisin of his common of estovers, if he chooses so to con- 
sider it, for which he formerly had his remedy to recover 
possession and damages by assize if entitled to a free-hold in 
such common; but if he has only a chattel-interest, then he 
can only recover damages by an action on the case for this 
waste and destruction of the woods out of which his estovers 
were to issue. F. N. B. 59; 9 Rep. 112. 

But the most usual and important interest that is hurt by 
this commission of waste, is that of him who hath the re- 
mainder or reversion of the inheritance after a particular es- 
tate for life or years in being. Here, if the particular tenant 

be it the tenant in dower or by curtesy, who was answerable 
for waste at the common law, 2 Jnst. 299; or the lessee for 
life or years, who was first made liable by the statutes of 
Marlebridge, 52 Hen. 3. c. 23, and of Gloucester, 6 Edw. 1. 
e. 5.) if such particular tenant commits or suffers any waste, 
it is a manifest injury to him that has the inheritance, as it 
tends to mangle and dismember it of its most desirable in- 
cidents and ornaments, among which timber and houses may 
justly be reckoned the principal, To him therefore in re~ 
‘mainder or reversion, to whom the inheritance appertains in 
expectancy, the law hath given an adequate remedy, Co. 
Litt. 63. For he who hath the remainder for life only is not 
entitled to sue for waste, since his interest may never perhaps 
come into possession, and then he hath suffered no injury. 

Yet a parson, vicar, archdeacon, prebendary, and the like, 
who are seised in right of their churches of any remainder or 
reversion, might have had an action of waste; for they, in 
many cases, have for the benefit of the church and of the 
successor, a fee-simple qualified: but as they are not seised 
in their own right, the writ of waste did not lay ad ex- 
heeredationem ipsius, as for other tenants in fee-simple; but 
ad exhaeredationem ecclesia, in whose right the fee-simple is 
holden. 1 Jnst, 841; 3 Comm, c. 14, 
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The writ of waste is now abolished, but the persons by 
whom it might have been maintained may still fae a re- 
medy at law by an action on the case in the nature of a writ 
of waste, which has long been the ordinary course of pro~ 
ceeding (see post, III.) The instances given in former edi- 
tions of this work, of cases in which the writ of waste might 
be supported, are in a great measure retained, as although no 
longer applicable to that action, they contain and illustrate 
the general doctrine upon the subject of waste. 

By 13 Edw. 1. c. 22. the action of waste was given to one 
tenant in common against another. Where there are tenants 
in common for life, the one should not have trespass of trees 
cut against the other, but should have waste pro indiviso, 
aes they were only tenants for term of life, &c. Bro. 
Waste, pl. 79. If one coparcener, before partition, made 
feoffment to another, and one of them did waste in the trees, 
waste lay. 11 Rep. 49 a, Liford’s case. See post, II, 

By 20 Edw. 1. st. 2. an action of waste was maintainable 
by the heir for waste done in the time of his ancestor, as well 
as for waste done in his own time, 

This action must have been brought by him that had the 
immediate estate and inheritance in fee-simple or fee-tail, but 
sometimes another might join with him, 1 Jnst. 53 a, 285 a. 
It is said that the reversion must haye continued in the same 
state that it was at the time of the waste done, and not been 
granted over ; for though the reversion took the estate back 
again, the action was gone, because the estate did not con- 
tinue. But in some special cases an action of waste lay, 
though the lessor had nothing in the reversion at the time of 
the waste done; as if a bishop made a lease for life or years, 
and died, and ‘the lessee, the see being void, did waste, the 
successor should have an action of waste: this was allowed, 
though the 20 Edw. 1. spoke only of those that were in- 
heritors. 1 Inst, 58 b, 856 a; 2 Rol. Abr. 825. 

If a tenant did waste, and he in reversion died, the heir 
should not have an action of waste, for waste done in the 
life of the ancestor ; for he could not say that the waste was 
done to his disinherison, &c. 1 Inst. 841 a, 53 b, 856 a, 
If a lease was made to A. for life, the remainder to B, for 
life, remainder to C. in fee, no action of waste lay against 
the first lessee during the estate in the mean remainder, for 
then his estate would have been destroyed. Otherwise if B. 
had had a mean remainder for years, for that would have 
been no impediment, the recovery not destroying the term of 
years. 5 Rep. 76, 77; 1 Inst. 54 a. 

No person was entitled to an action of waste against a te= 
nant for life but he who had the immediate estate of inherit- 
ance in remainder or reversion expectant upon the estate for 
life. If, therefore, between the estate of the tenant for life, 
who committed waste, and the subsequent estate of inherit- 
ance, there was interposed an estate of freehold to any person 
in esse, then during the continuance of such interposed estate 
the action of waste was suspended ; and if the first tenant for 
life died during the continuance of such interposed estate, the 
action was gone for ever. But though while there was an es- 
tate for life interposed between the estate of the person com- 
mitting waste, and that of the reversioner or remainder-man 
in fee, the remainder-man could not bring his action of waste ; 
yet if the waste were done by cutting down trees, &c. such 
remainder-man in fee might and may still seize them; and if 
they are taken away or made use of before he seizes them, he 
may bring an action of trover. For in the eye of the law a 
remainder-man jor life has not the property of the thing 
wasted: and even a tenant for life in possession has not the 
absolute property of it, but merely a right to the enjoyment 
or benefit of it, as long as it is annexed to the inheritance of 
which it is considered a part, and therefore belongs to the 
owner of the fee. 1 Jnst. 218 b, in note, refers to 1 Inst. 58; 
5 Rep. 77, Paget’s case, All. 81 ; 3 P. Wms. 267 ; 22 Vin. Abr. 
523; 2 Ey. Abr. 727; 3 Ath. 757, 

If lessee for years committed waste, and the years expired, 
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yet the lessor should have an action of waste for treble da- 
's, though he could not recover the place wasted; but 
lessor accepted of a surrender of a lease after the waste 
done, he should not have his action of waste, It is said, that 
if a tenant repaired before action brought, he in reversion 
could not have had an action of waste; but he could not 
plead that he did no waste, therefore he must have pleaded 
the special matter. 1 Inst. 283 a, 285 a, 806; 5 Rep. 119; 
2 Cro. 658, 

By the 11 Hen. 6. c. 5, where tenants for life, or for an- 
other's life, or for years, granted over their estates, and took 
their profits to their own use, and committed waste, they in 
reversion might have had an action of waste against them. 
2 Inst. 302. He in the remainder, as well as the reversioner, 
might have brought this action; and every assignee of the first 
lessee, mediate or immediate, was within this act. 5 Rep. 
77; 2 Inst, 802. 

2. By the feodal law, feuds being originally granted for 
life only, the rule was general for all vassals and feudatories; 
“si vassallus feudum dissipaverit, aut insigni detrimento de- 
terius fecerit, privabitur.” Wright. 44. See Tenures. But 
in our ancient common law the rule was by no means so 
large, for not only he that was seised of an estate of inhe- 
ritance might do as he pleased with it, but also waste was 
not punishable in any tenant, save only in three persons,— 
guardian in chivalry, tenant in dower, and tenant by the 
curtesy; and not in tenant for life or years, And it was 
even a doubt whether waste was punishable at the common 
law in tenant by the curtesy, Regist. 72; Bro, Abr. tit. 
Waste; 2 Inst. 301. The reason of this diversity was, that 
the estate of the three former was created by the act of the 
law itself, which therefore gave a remedy against them; but 
tenant for life, or for years, came in by the demise and lease 
of the owner of the fee, and therefore he might have pro- 
vided against the committing of waste by his ite and if 
he did not, it was his own default. 2 Jnst. 299. But in 
favour of the owners of the inheritance the statutes of 
Marlebridge, 52 Hen, 3, c. 28. and of Gloucester, 6 Edw. 1. 
c. 5. provided that the writ of waste should not only lie 
saint tenants by the law of England, (or curtesy,) and 
those in dower, but against any farmer or other that held in 
any manner, for life or years. So that for above five hun- 
dred years past all tenants merely for life, or for any less 
estate, have been punishable or liable to be impeached for 
waste, both voluntary and permissive, unless their leases be 
made, as sometimes they are, without impeachment of waste, 
absque impeditione vasti; that is, with a provision or protection 
that no man shall impetere or sue him for waste committed, 
But tenant in tail, after possibility of issue extinct, is not 
impeachable for waste, because his estate was at its creation 
an estate of inheritance, and so not within the statutes. 
Co, Litt. 27; 2 Roll. Abr. 826, 828. Neither did an action 
of waste lie for the debtor against tenant by statute, recog- 
nizance, or elegit; because against them the debtor may 
set off the damages in account, Co. Litt. But it seems 
reasonable that it should have laid for the reversioner expect- 
ant on the determination of the debtor's own estate, or of 
those estates derived from the debtor's own estate, or of those 
estates derived from the debtor, F. N, B, 58; 2 Comm. 
e. 18. 

‘Though it has been said that an action of waste did not lie 
against tenant by statute-merchant, elegit, or staple, because 
it was not an estate for life or years, and the statute mentioned 
those who held in any manner for life or years ; yet see contra, 
Fitz. Nat. 58 H. and there said, that in the register was a 
writ against him. 6 Rep. 37. Some books give the reason 
of it to be, because the conusor, if he committed waste, might 
have had a venire facias ad computandum, and the waste should 
be recovered in the debt, Fish. NB. 58 b, See 1 ln. 
57 b, in notis. 

The statute of Marlebridge, 52 Hen. 3, c, 23, § 2. enacted, 
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that “farmers, during their terms, shall not make waste, sale, 
nor exile of houses, woods, and men, nor of any thing be- 
longing to the tenements that they have to farm, without 
special licence had by writing of covenant, making mention 
that they may do it; which thing if they do, and thereof be 
conviet, they shall yield full damage, and shall be punished 
by amerciament grievously.” 

This act provided remedy for waste done by lessee for life 
or lessee for years; and it was the first statute that gave 
remedy in those cases. 2 Inst. 145. This statute is a penal 
Jaw; and yet, because it is a remedial law, it has been inter- 
preted by equity. 10 Mod. 281. 

Farmers.) Here farmers comprehend all such as hold 
by lease for life or lives, or for years by deed or without 
deed. 2 Inst. 145. It was resolved, likewise, that it ex- 
tended to strangers, 10 Mod. 281. Although the Register 
says, sciand, that per statutum de Marlebridge, c. 23. data fuit 
quædam prohibitio vasti versus tenementum annorum, which 
was true; yet the statute extended to farmers for life also; 
but this act extends not to tenant by the curtesy, for he 
is not a farmer; but if a lease be made for life or years, he 
is a farmer, though no rent be reserved. 2 Inst, 145. 

Shall not make waste.) By these words they are prohi- 
hited to suffer waste; for it was resolved that this act ex- 
tends to waste omittendo, though the word is faciant, which 
literally imports active waste. 10 Mod, 281. 

Nor of any thing.| Houses, woods, and men, were before 
particularly named; and these words comprehend lands 
and meadows belonging to the farm. 2 Inst, 146, Also 
these general words have a further signification ; and there- 
fore if there had been a farmer for life or years of a manor, 
and a tenancy had escheated, this tenancy so escheated did 
belong to the tenement that he held in farm, and therefore 
this extended to it; and the lessor should have had a writ 
generally, and suppose a lease made of the lands escheated by 
the lessor, and maintain it by the special matter. 2 Inst, 146. 

Special Licence by Writing.) This grant ought to be by 
deed, for all waste tends to the disinheritance of the lessor, 
and therefore no man can claim to be dispunishable of waste 
without deed. 2 Jnst. 146, Likewise this special grant is 
intended to be absque impeditione vasti, without impeachment 
of waste. 2 Inst, 146, 

Yield full Damage.] And this must be understood such 
a prohibition of waste upon this statute as lay against a tenant 
in dower at the common law; and single damages were given 
by this statute against lessee for life and lessee for years. 
2 Inst. 146, 

It has been said that there were five writs of waste; two 
at the common law, as for waste done by tenant in dower, 
or by guardian; three by statute, as against tenant for life, 
tenant for years, and tenant by the curtesy. Tenant by the 
curtesy, it is said, was punishable for waste by the common 
law, for that the law created his estate as well as that of the 
tenant in dower, and therefore the law gave the like remedy 
against them, 1 Inst. 54a; 2 Inst. 145, 299, 301, 305+ 
But on this subject the authorities in the books are very con- 
tradictory, as the reader will perceive by attending to the 
note subjoined to the following clause of the statute of Glou- 
cester, 6 Edw. 1. c. 5. which enacted, that a man from 
henceforth should have a writ of waste in the Chancery 
against him that held by the law of England, or otherwise 
for term of life or for term of years, or a woman in dower: 

No action of waste lay before the statute of Gloucester, 
but against tenant in dower and guardian; and by the sta- 
tute action of waste was given against the tenant by the 
curtesy, tenant for term of ie and tenant for term of years. 
Bro. Waste, pl. 88. Lord Coke says a reason is requil 
(that seeing as well the estate of the tenant by the curtesy a$ 
the tenant in dower are created by act in law) wherefore the 
Prohibition of waste did not lie as well against tenant by the 
curtesy as the tenant in dower at the common law; and the 
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reason he assigns is this, for that by having issue the estate 
of the tenant by the curtesy is originally created, and yet 
after that he shall do homage alone in the life of the wife, 
which proves a larger estate ; and seeing that at the creation 
of his estate he might do waste, the prohibition of waste lay 
not against him after his wife's decease; but in the case of 
tenant in dower she is punishable of waste at the first creation 
of her estate. 2 Inst. 145, But see 2 Inst. 299, and the 
reasons there, as quoted above. 

Neither this act nor the statute of Marlebridge created 
nem kind of wastes, but gave new remedies for old wastes ; 
and what is waste, and what is not, must be determined by 
the common law. 2 Jnst. 300, 301. 

Against him.] If two are joint tenants for years or for 
life, and one of them does waste, this is the waste of them 
both as to the place wasted, notwithstanding the words of 
the act are him that holds. 2 Inst. 302. 

Holds by the Law of England.) Here tenant by the cur- 
tesy was named for two causes: Ist, For that ‘albeit the 
common opinion was, that an action of waste did lie against 
him, yet some doubted of the same in respect to this word 
(tenet) in the writ, for that the tenant by the curtesy did not 
hold of the heir, but of the lord paramount; and after this 
act the writ of waste grounded thereupon recited this statute. 
Qdly, For that greater penalties were inflicted by this act than 
were at the common law. „2 Jnst. 301. 

Or otherwise for Term of Life or Term of Years.) A lessee 
for his own life, or for another man's life, within the 
words and meaning of this law, and in this point this act 
introduces that which was not at the common law, 2 Jnst, 
301. 

He that has an estate for life by conveyance at common 
Jaw, or by limitation of use, is a tenant within the statute. 
2 Inst. 302. Tenant for years of a moiety, third or fourth 

art pro indiviso, is within this act; and so it is of a tenant 
P the curtesy, or other tenant for life of a moiety, &c. 
2 Inst. 302. 

Or a Woman in a If tenant in dower were of a 
manor, and a copyholder thereof committed waste, an action 
of waste lay against tenant in dower. 2 Inst. 808. Action 
of waste lay against an occupant life because he had the 
estate of the lessee for life, and held for life, as the statute 
mentioned. 6 Rep. 37 b. If a lessee for life were attainted 
of treason, by which the lease was forfeited to the king, who 
granted it over to I. S. and he afterwards did waste, though 
he came en le post, yet action of waste lay against him. 2 
Roll. Abr. 826. So if a man disseised the tenant for life, 
and did waste, yet action of waste lay against the tenant for 
term of life; for he might have had his remedy over against 
the disseisor. Bro. Waste, pl. 188. Likewise if an estate 
were made to A. and his heirs during the life of B., A. died, 
the heir of A. should be punished in an action of waste. 
1 Inst. 54 a. 

Ifa man make a lease for years, and put out the lessee, 
and make a lease for life, and the lessee for years enters 
upon the lessee for life, and does waste, the lessee for life 
shall not be punished for it. 2 Inst, 303. If lessee for 
years make a lease of one moiety to A. and of the other 
moiety to B., and A. does waste, the action shall be against 
both, for the waste of the one is the waste of the other. 
Brownl. 38. a e a 

An action of waste lay against a devisee, and the writ might 
suppose it ex eth aa for it was within the equity of the 
statute. Bro. Waste, pl. 132. If an estate of land were 
made to baron and feme, to hold to them during the coverture, 
&c., if they wasted, the feoffor should have had a writ of waste 
against them. Zit, § 381. If feme lessee for life married, 
and the husband did waste, action lay against both. And if, 
in the above case, the husband died, action of waste lay 
against the feme for the waste he committed. But if tenant 
in dower married, and the husband did waste, and died, the 
feme should not be punished for this. Likewise if baron 
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and feme were lessees for life, and baron did waste, and died, 
the feme should be punished in waste, if she agreed to the 
estate. 2 Roll. Abr. 827; 1 Inst.54; Kel. 113. But if she 
waived the estate, she should not be charged. So upon lease 
for years made to the baron and feme, waste lay against both. 
And if baron and feme were joint lessees for years, and baron 
did waste, and died, action of waste lay for this against the 
feme. Upon lease for life to baron and feme, waste lay 
against both. Likewise if feme committed waste, and then 
married, the action should be brought against both. 2 Roll. 
Abr. 827, And the writ might be quod fecerunt vastum, or 
quod uxor, dum sola fuit, fecit vastum. Bro. Waste, pl. 55. 

If baron seised for life in right of his wife did waste, and 
after the feme died, no action of waste lay against the baron 
in the tenuit, because he was seised only in right of his wife, 
and the frank-tenement was in the feme. 1 Inst, 54; 5 Rep. 
75 b, Butif the baron, possessed for years in right of the 
feme, did waste, and after the feme died, action of waste lay 
against the baron, because the law gave the term to him. 
1 Inst, 54, See Godb. 4, 5, pl. 6; Ow. 49. 

Few cases, if any, can now happen of waste or injury done 
to premises, but the landlord, or person who has the inhe- 
ritance, or even he who has a longer term in the premises, 
or who is himself liable to answer over, may maintain an 
action on the case, in nature of an action of waste, against 
te aoe committing the injury, for damages. See post, 

All tenants merely for life, or for any less estate, are 
punishable or liable to be impeached for waste both voluntary 
and permissive, unless their leases be made without impeach- 
ment of waste, that is, with a provision or protection that no 
man shall sue them for waste committed; but the words 
“without impeachment of waste,” will not permit a tenant 
for life to unlead a house and pull down the tiles, 17. R. 
55, n. 

But a tenant for life, without impeachment of waste, has as 
full power of cutting down timber, and of opening new mines 
for his own use, as if he had an estate of inheritance; and 
is in the same manner entitled to the timber, if severed by 
others. 1 T. R. 56; 1 Inst. 220,n. And a tenant in tail 
after possibility, &c. has equally with such tenant for life an 
interest and property in the timber. 15 Ves, 419. But 
although such tenant for life may commit waste for his own 
benefit, yet he (and also a tenant in tail after possibility, &e.) 
may be restrained by an injunction out of the Court of Chan- 
cery, from making spoil and destruction on the estate. This 
distinction was first introduced in the case of Lord Barnard 
as to Raby Castle. See post, IV. 














III. Tux Punishment for waste committed was, by com- 
mon law and the statute of Marlebridge, only single damages, 
except in the case of a guardian, who also forfeited his ward- 
ship by the provisions of the great charter, 2 Inst. 146, 
300; Mag. Charta, c. 4. But the statute of Gloucester, 
6 Edw. 1. c. 5. directed that the other four species of tenants 
(for life, for years, by curtesy, or in dower) should lose and 
forfeit the place wherein the waste is committed, and also 
treble damages, to him that had the inheritance. ‘The ex- 
pression of ths statute was, “he shall forfeit the thing which 
he hath wasted ;” and it was determined, that under these 
words the place was also included. 2 Inst. 303. And if 
waste were done sparsim, or here and there, all over a wood, 
the whole wood should be recovered; or if in several rooms 
of a house, the whole house should be forfeited; because it 
was impracticable for the reversioner to enjoy only the iden- 
tical places wasted, when lying interspersed with the other. 
Co, Litt. 54. But if waste were done only in one end of 
a wood (or perhaps in one room of a house, if that could be 
conveniently separated from the rest,) that part only was the 
locus vastatus, or thing wasted, and that only should be for- 
feited to the reversioner. 2 Inst. 304; 2 Comm. c. 18, 

-The redress for this injury of waste was of two kinds; 
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preventive and corrective; the former of which was by writ 
of estrepement, the latter by that of waste. 

Estrepement is an old French word, signifying the same as 
waste or extirpation: and the writ of estrepement lay at the 
common law, after judgment obtained in an action real, and 
before the possession was delivered by the sheriff, to stop 
any waste which the vanquished party might be tempted to 
commit in lands, which were determined to be no longer his. 
2 Inst. 328, But as in some cases the demandant might be 
justly apprehensive, that the tenant might make waste or 
estrepement pending the suit, well knowing the weakness of 
his title, therefore the statute of Gloucester, 6 Edw, 1. c. 13. 
gave another writ of estrepement, pendente placito, command- 
ing the sheriff firmly to inhibit the tenant “ ne faciat vastum 
vel estrepamentum pendente placito dicto indiscusso,” _ Regist. 
77. And, by virtue of either of these writs, the sheriff might 
resist them that did, or offer to do, waste; and, if otherwise 
he could not prevent them, he might lawfully imprison the 
wasters, or make a warrant to others to imprison them. Or, 
if necessity required, he might take the posse comitatds to his 
assistance. So odious in the sight of the law was waste and 
destruction. 2 Inst. $29; 3 Comm. e. 14. See further, 
Estrepement. 

A writ of waste was also an action, partly founded upon 
the common law, and partly upon the statute of Gloucester, 
c, 5; and might be brought by him who had the immediate 
estate of inheritance in reversion or remainder, against the 
tenant for life, tenant in dower, tenant by the curtesy, or 
tenant for years. This action was also maintainable in pur- 
suance of stat. Westm, 2, (13 Edw. 1. e. 22.) by one tenant 
in common of the inheritance against another, who made 
‘waste in the estate holden in common, ‘The equity of which 
statute extended to joint-tenants, but not to co-parceners ; 
because by the old law co-parceners might make partition, 
whenever either of them thought proper, and thereby prevent 
future waste: but tenants in common and joint-tenants could 
not; and therefore the statute gave them this remedy, com- 
pelling the defendant either to make partition, and take the 
place wasted to his own share, or to give security not to com- 
mit any farther waste. 2 Jnst. 403, 404. But these tenants 
in common and joint-tenants were not liable to the penalties 
of the statute of Gloucester, which extended only to such as 
had life-estates, and did waste to the prejudice of the inherit- 
ance. The waste however must have been something con- 
siderable; for ifit amounted only to twelve pence, or some such 
petty sum, the plaintiff should not recover in an action of 
waste: nam de minimis non curat lex. Finch, L, 29; 3 Comm. 
c 14, n 

This action of waste was a mixed action; partly real, so 
far as it recovered land, and partly personal, so far as it re- 
covered damages: for it was brought for both those purposes; 
and, if the waste were proved, the plaintiff should recover 
the thing or place wasted, and also treble damages, by the 
Statute of Gloucester. The writ of waste called: upon the 
tenant to appear and show cause, why he had committed 
waste and destruction in the place named, ad exhceredationem, 
to the disinherison, of the plaintiff. F, N. B. 55. And if 
the defendant made default, or did not appear at the day 
peeined him, then the sheriff was to take with him a jury of 
twelve men, and go in person to the place alleged to be wasted, 
and there inquire of the waste done, and the damages: and 
make a return or report of the same to the court, upon which 
report the judgment was founded. Poph, 24, For the law 
would not suffer so heavy a judgment, as the forfeiture and 
treble damages, to be passed’ upon a mere default, without 
full assurance that the fact was according as it was stated in 
the writ, But if the defendant appeared to the writ, and 
afterwards suffers judgment to go against him by default, or 
upon a nihil dicit (when he made no answer, put in no plea, in 
defence,) this amounted to a confession of he waste; since, 
haying once appeared, he could not now pretend ignorance of 
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the charge. Then therefore the sheriff should not go to the | 
place to inquire of the fact, whether any waste had, or had 
not, been committed; for this was already ascertained by the 
silent confession of the defendant : but he should only, as in 
defaults upon other actions, make inquiry of the quantum of 
damages. Cro. Eliz, 18, 290. The defendant, on the trial, 
might give in evidence any thing that proves there was no 
waste committed, as that the destruction happened by light- 
ning, tempest, the king’s enemies, or other inevitable accident, 
Co, Litt, 53. But it was no defence to say, that a stranger 
did the waste, for against him the plaintiff had no reme lye 
though the defendant was entitled to sue such stranger in am 
action of trespass vi et armis, and shall recover the damages 
he has suffered in consequence of such unlawful act. Bull. 
N. P. 112. 

When the waste and damages were thus ascertained, either 
by confession, verdict, or inquiry of the sheriff, judgment was 
given, in pursuance of the statute of Gloucester, e. 5. that the 
plaintiff’ should recover the place wasted; for which he had 
immediately a writ of seisin, provided the particular estate 
were still subsisting: (for, if it were expired, there could he 
no forfeiture of the land,) and also that the plaintiff should 
recover treble the damages assessed by the jury; which he 
must have obtained in the same manner as all aha damages, 
in actions personal and mixed, were obtained, whether the 
particular estate were expired, or still in being. 8 Comm 
14, 

The process incident to actions of waste was, first, a writ 
of summons made by the cursitor of the county where the 
land lay, and on their return of this writ the defendant might 
essoin, and the plaintiff adjourn, &c. ‘Then a pone was m 
out by the filazer of the county, on the return of which a 
distringas issued for the defendant to appear, and upon his 
appearing the plaintiff declared, and the defendant pleaded, 
&e. By the 8 & 9 Wm. 3. c. 11, § 3. a plaintiff should have 
costs in all actions of waste, where the damages found did 
not exceed twenty nobles, which he could not by the com- 
mon law. 

Tn an action of waste on the statute of Gloucester, against 
tenant for years, for converting three closes of meadow into 
garden ground, where the jury gave only one farthing dam: 
for each close, the Court of Common Pleas permitted the de- 
fendant to enter up judgment for himself. 2 Bos, & Pul. 36+ 
And see 1 Bing. 882; 1 Jac. § Walk. 651, 

The action of waste had so entirely fallen into disuse, 
that the last two cited common law cases were probably the 
only modern instances in which it was brought, and it is now 
abolished by the 3 & 4 Wm. 4. c. 27. § 86. 

An action on the case, in the nature of an action for waster 
has long been substituted for the ancient remedy, and it will lie 
between persons between whom the proper action of waste 
was not maintainable : butin Gibson v. Wells, 1 New Rep. 290 
it was ruled by the Court of Common Pleas that this action 
does not lie in the case of permissive waste. See 4 Taunt. 
7645 7 Taunt. 892. But see 2 Saund. 252, (n, 7); and $ 
Coke R. 25, note A, (ed. by Fraser.) 

By this action on the case the reversioner or remaindermal 
for life or years may recover damages, 2 Win's, Saund. 25% 
n. (7); and it has been considered maintainable against tenants 
at will or by sufferance, to which persons the action of waste 
did not as we have seen apply. Cro. Car. 187, S, C.; Sit 
W. Jones, 224, But against tenants at will it seems tres} 
and not case is the proper remedy. Ibid. ; Co. Lit. 57 43 
and see Mr, Hargrave's, note (1); Amos & Ferard on 
tures, 226, 

‘The action on the case lies also against a tenant for ye 
after the expiration of his term. Bl. 1111. Though the lease 
contain an express covenant against waste, so as to aire the 
lessor his remedy by action of covenant, he may still, if he 
choose, bring an action on the case against the lessee for wast? 
done during the term. Ibid, 
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One of two tenants in common cannot maintain an action 
on the case in nature of waste against his co-tenant (in pos- 
session of the whole, having a demise of the moiety) for cut- 
ting down trees of a proper age and growth for being cut: 
but he will be entitled to recover a moiety of the value in 
another form of action: aliter, if the trees be not fit to cut. 
8 T. R. 145, 

A more effectual remedy against voluntary waste is in many 
cases attainable by injunction in equity, See post, IV. 


IV, Tue Courts of Equity, upon bill exhibited, therein 
complaining of waste and destruction, will grant an injunc- 
tion, in order to stay waste, until the defendant shall have 
put in his answer, and the court shall thereupon make further 
order; which is now become the most usual way of preventing 
waste. 3 Comm. c. 14, 

If a tenant for life plant wood on the land, which is of so 
poisonous a quality that it destroys the principles of vegeta- 
tion, without an express power in his lease, where it is usual 
to have such powers, it may be considered as waste, and the 
Court of Chancery may grant an injunction, Bac. Abr.; 
MSS. Rep. Marquis of Powis v. Doral, Canc. 

If there be lessee for life, remainder for life, the reversion 
or remainder in fee, and the lessee in possession waste the 
lands, though he is not punishable for waste by the common 
law, by reason of the mean remainder for life; yet he shall 
be. restrained in Chancery, for this is a particular mischief, 
Moor, 554; 1 Vern, 23. But if such lessee has in his lease 
an express clause of without impeachment of waste, he shall 
not be injoined in equity. 1 Vern. 

If A. is tenant for lif i 








, remainder to B, for life, remainder 
to first and other sons of B. in tail male, remainder to B, in 
tail, &c.; and B, (before the birth of any son,) brings a bill 
against A, to stay waste; and A, demurs to this bill, because 
the plaintiff had no right to the trees, and no one that had 
the inheritance was party: yet the demurrer will be over- 
ruled, because waste is to the damage of the public, and B. 
is to take care of the inheritance for his children, if he has 
any, and has a particular interest himself, in case he comes to 
the estate. 1 Hy, Abr. 400. 

It seems to be a general principle, that tenant in tail after 

ossibility shall be restrained in equity from doing waste, by 
injunction, &c. because the court will never see a man disin- 
herited ; per Chan. Finch. And he took a diversity, where a 
man is not punishable for waste, and where he hath a right to 
do waste; and cited Uvedale's case, (24 Car. 1.) ruled by Lord 
Rolle to warrant that distinction, 2 Show. 69, pl. 58. 

The right to restrain tenant in tail after possibility from 
committing equitable waste, is as fully settled as it is in the 
case of tenant for life without impeachment of waste, 2 
Freem. 53; 2 Eq. Ab. 757; 3 Mad. 528, 

A lease without impeachment of waste takes off all re- 
straint from the tenant of doing it; and he may, in such case, 
pull up or cut down wood or timber, or dig mines, &c, at his 
pleasure, and not be liable to any action, Plond. 135. But 
though the tenant may let the houses be out of repair, and 
cut down trees, and convert them to his own use; yet where 
a tenant in fee-simple made a lease for years without impeach- 
ment of waste, it was adjudged that the lessor had still such 
property, that if he cut and carried away the trees, the lessee 
could only recover damages in action for the trespass, and 
not for the trees: also it hath been held, that the tenant for 
life without impeachment of waste, if he cuts down trees, is 
only exempt from an action of waste, &e. 11 Rep. 82; 1 
Inst. 220; 2 Inst. 14 6 Rep. 63; Dyer, 184. And if the 
words are, “ to hold without impeachment of waste, or any 
writ or action of waste,” the lessor may seize the trees if the 
lessee cuts them down, or bring trover for them. Wood's 
Inst. 574.. See ante, II. 

In many cases, likewise, the Court of Chancery will restrain 
waste, though the lease, &c, be made without impeachment of 
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waste: for the clause of “ without impeachment of waste” 
never was extended to allow the destruction of the estate 
itself, but only to excuse for permissive waste; and therefore 
such a clause would not give leave to fell or cut down trees 
ornamental or sheltering of a house, much less to destroy or 
demolish a house itself, And if such waste be committed, 
an injunction will be granted to stay the waste; and the 
Court of Chancery will enforce the repair by the offender. 
2 Vern. 788, 739 ; 1 Salk. 161, Vane v. Lord Barnard, See 
1 P. Wms. 527; Bac. Ab. Waste, N. (Tth ed.) 

There has been much uncertainty as to what is and what is 
not to be considered ornamental timber. The principle on 
which the court has gone is, that if the testator or author of 
the interest by deed, had gratified his own taste by panh 
for ornament, though he had adopted the species the most 
disgusting to the tenant for life, and the most agreeable to 
the tenant in tail, and upon the competition between those 
parties the court should see that the tenant for life was right 
and the other wrong, in point of taste, yet the taste of the 
testator, like his will, binds them; and it is not competent to 
them to substitute another species of ornament for that which 
the testator designed. The question which is the most fit 
method of clothing an estate with timber for the purpose of 
ornament, cannot be safely trusted to the court, Per Lord 
Eldon, 6 Ves. 149; and see ace. 6 Mad. 149, 

And therefore it is not enough for the affidavits to ground 
an injunction to show that the trees are ornamental. It must 
be shown that they were planted or left standing for the pur- 
pose of ornament, 1 Jacob, 70, 

The principle has been extended from the ornament of the 
house to outhouses and grounds, then to plantations, vistas, 
avenues, and all the rides about the estate for ten miles round ; 
and in the case of the Marquis of Downshire v, Sandys it was 
held to extend to clumps of firs on a common two miles 
distant from the house, they having been planted for orna- 
ment. 6 Ves, 107, 419, 787. 

And the court granted the injunction where the trees were 
planted to exclude objects from view, holding this within the 
principle. 16 Ves. 174, 375. 

But the injunction will not be extended to trees which pro- 
tect the premises from the effects of the sea, And the court 
refused in one case to insert in the order the words, “ con- 
tributing to ornament,” and the injunction was accordingly 
taken according to a prior case in the terms “ standing for 
ornament or shelter.” 1 Jacob, 70; 8 Ves, 875; and see 1 
Jacob, 71, notá, 

The subject of interposition by prohibition in the case of 
waste committed by ecclesiastical persons, was discussed with 
a degree of learning and research, in the case of Jefferson ve 
Bishop of Durham, 1 B. & P, 105, that makes it impossible 
to cei any thing to what is there collected. It appears from 
thence, that not one of the early text writers were aware of 
any common law remedy against churchmen committing waste, 
and that the Year Book, 2 Hen. 4. contained an extrajudicial 
opinion of Thirning, C, J., that if a bishop or archdeacon 
cut down all his wood, he shall not be punished at common law. 
In the reign of James I., however, Lord Coke unassisted by, 
and indeed, contrary to all practice, sagaciously inferred from 
two ancient records, 1 B. & P. 109, n., that a writ of prohi- 
bition lay at common law against a churchman who committed 
waste; and upon these aloes in the reign of Charles I, 
Lord Keeper Coventry, 2 Ro. Ab. 813. issued a prohibition 
of waste to a churchman under the great seal, on the appli- 
cation of the patron, Lord Coke in one case, 1 Rol. 86, 335; 
3 Bulst. 91, went so far as to say that any one might have a 
prohibition as well as the patron, for it was the king's writ, 
and any one might have a prohibition for the king. It 
appears, however, most satisfactorily, from a review of the 
doctrine collected in Jefferson v. Bishop of Durham, that 
Lord Coke was not justified in the extent to which he carried 
this doctrine; and though that ease, in point of actual de- 
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cision, merely establishes that the Court of Common Pleas 
has no power to issue an original writ of prohibition to restrain 
a bishop from committing waste in the possession of his see, 
at the suit of an uninterested person; yet it may be gathered, 
as the opinion of the learned person who determined it, and 
appears to be fairly deduced in argument, that no court of 
common law has the power of issuing this writ against any 
ecclesiastical person, but that it can only issue out of 
Chancery. 

The parson has a fee simple, qualified and under restric- 
tions, in right of his church: but he cannot do every thing 
that a private owner of the inheritance can. He may cut 
down timber for the repairs of the parsonage house or chan- 
cel: if it is the custom of the country, he may cut down 
underwood for any purpose, but if he grubs it up it is waste. 
He may cut timber for repairing old pews that belong to the 
rectory, and he is entitled to votes for repairing barns and 
outhouses belonging to the parsonage. 2 Atk. 216. But he 
cannot cut down timber for any other purpose, nor can he 
open mines, though he may work mines already open. A 
bishop cannot even open mines in the possession of his see. 
Lord Hardwicke mentioned an application made to parlia- 
ment by Talbot, bishop of Durham, to be enabled to open 
mines, which was refused. Amb. 176, 

However, the bishops of Durham have, for a long period 
of years, worked by cistelloisaeatiaiccalfana lead lying as 
well under the leasehold as also the copyhold lands belonging 
to that see; and instances have occurred in the county of 
Durham, of rectors likewise demising or selling the coal 
under the glebe lands belonging to their livings with a view 
to its being wrought. 

Before the disabling statutes, bishops had a very extensive 
right of cutting timber, and consequently of granting leases 
without impeachment of waste. ‘There are two instances of 
injunctions granted against such tenants, not on the ground 
GtWant of right in the bishops to grant such leases, but in 
consequence of the unconscientious use which the tenants 
were making of their power to commit waste, 1 P. W, 6275 
2 Freem. 55; Eden on Injunctions, 201—205, 

The point has been much discussed, how far ecclesiastical 
persons are bound specifically to apply the timber cut for 
the purpose of repairs, towards the actual repairs for which it 
was wanted: Lord Hardwicke was of opinion that they were 
not so restricted, dmb. 176; and Lord Eldon has observed, 
that it would defeat the general intention of the law, that the 
possessions of the church should tend to the maintenance of 
the church ; if ecclesiastical bodies were compellable in every 
instance to apply the identical timber, by removing it from 
the most distant parts of the country in which it might happen 
that their property lay. 3 Meriv. 428, 522. And in a very 
recent case, the same doctrine was distinctly laid down by 
Sir T, Plumer. 2 Wils, Ch. Rep. 1. 

A court of equity frequently interposes by injunction 
against the rector, at the suit of the patron, to stay waste, 

arnard. 399; 2 Atk, 217; 1 B. §& P.115,n.; Amb. 176. 
Lord Hardwicke also observed, that injunctions have been 
granted to stay waste at the instance of the attorney-general, 
on behalf of the crown, the patron of bishops. Amb. 176, 
And though it has been said, that no precedent could be found. 
for this, 1 B, & P. 116; yet the doctrine has been recognized 
both by Lord Eldon, 3 Meriv. 427, and Mr. Justice Heath, 
1 B. § P.181. So deans and chapters, it should seem, may 
be restrained by injunction at the suit of the crown, but not 
at the application of a person having no interest; and there- 
fore where a lessee filed a bill to restrain the dean and chapter 
of Winchester from cutting timber, Lord Eldon was of 
opinion, that except so far as he might derive any right or 
interest under an agreement, he was clearly an uninterested 
stranger, and dissolved an injunction which had been obtained 
by him. 3 Meriv, 421. 

In all those cases in which a bill for an injunction will lie, 
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the courts of equity, upon the principle of preventing multi- 
plicity of suits, will give an account of, and satisfaction for, 
waste already committed. 

Lord Hardwicke, in one case, alluding to this jurisdiction, 
observed, that as in bills for account of assets, &c. which 
originally were bills for discovery, without which an account 
could not be had, the court, in order to make a complete 
decree, gave the party his debt likewise : in like manner upon 
bills for injunctions, a court of equity, in order to give com- 
plete relief, gave the party an account and satisfaction for 
the waste committed, without obliging him to bring an action 
at law as well as a bill in equity, 3 Ath. 263; Milf, Tr. 
96, n. This doctrine is clearly established where the account 
prayed is consequential to the injunction; but how far a court 
of equity will give an account of waste committed, and decree 
satisfaction, where that relief is not consequential to an in- 
junction, is a point upon which the authorities are much at 
variance. 

In the case of mines and collieries, which are looked upon 
in equity as a species of trade, a decree for an account of 
profits has been frequently made, although no injunction has 
been prayed by the bill, “1 P, W. 406; 2 Atk. 630; 3 Ath 
264; Amb, 54; 6 Ves, 89, This relief, however, is the same 
as the account given by a court of equity of rents and profits, 
and cannot be maintained upon a mere legal title. 1 Ves. 
282, 

A lord of a manor may bring a bill for an account of ore 
dug, or timber cut, by the defendant’s testator. Thus, @ 
customary tenant of lands, in which was a copper mine that 
never had been opened, opened the same, and dug out and 
sold great quantities of ore, and died; and his heir continued 
digging and disposing of great quantities out of the same 
mine. ‘The lord of the manor brought a bill in equity against 
the executor and heir, praying an account of the said ore} 
and alleged that these customary tenants were as co] syholk 
tenants; and that the freehold was in the plaintiff as Tord of 
the manor and owner of the soil; and that the manner of 
pasting the premises was by surrender into the hands of the 

lord, to the use of the surrenderee. It was insisted for the 
defendants, that it did not appear that the admittance in this i 
case was to hold ad voluntatem domini secundum consuetudinems 
$c. without which words, it was insisted, that there could be 
no copyhold, as had been adjudged in Lord Ch. J. Holt’s times 
And Lord Chan, Cowper said, it would be a reproach to equity 
to say, that where a man has taken another's pro) erty, as ore 
or timber, and disposed of it in his lifetime, and dies, there, 
should be no remedy, 1 P. Wms: 406, pl. 112, Bishop 
Winchester v. Knight. See Finch Rep. 195; 2 Vern, 263s 
pl. 247, 
x Where tenants of a manor, claiming a right of estovers, 
cut down a great quantity of growing timber of great values 
their title being doubtful, the Court of Chancery entertaine’ 
a bill, at the suit of the lord of the manor, to restrain this 
assertion of it. Mitf/. Treat. 123, 124. 

It has been said in equity, that remainder-man for life shall, 
in waste, recover damages in proportion to the wrong done to 
the inheritance, and not in proportion only to his own estate 
for life. 1 Vern, 158. 

See further Hen on Injunctions. 

WASTER-BOWL, from the Sax. was-heal, i. e. health be 
to you.] A large silver cup or bowl, wherein the Saxons, at 
their entertainments, drank a health to one another, in the 
phrase of wass-heal. The wastel or wass-heal bowl was set 
at the upper end of the table of religious houses for the use 
of the abbot, who began the health, or poculum charitatis, t0 
strangers, or to his fraternity. Hence cakes and fine white 
bread, which were usually sopped in the wastel-bowl, were 
called wastel-bread. Mat. Paris, 141. 

WASTORS. Thieves so called; mentioned among rob- 
bers, draw-latches, &c. in 4 Hen. 4. c. 27. 

WATCH. To watch is to stand sentry, or attend as # 
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WATER, AND WATER-COURSES. 


guard, &c. Watching is properly for the apprehending of 
rogues in the night, as warding is for the day ; and for default 
of watch and ward the township may be punished. 

Our ancient statutes direct, that in all towns, &c. between 
the day of Ascension and Michaelmas-day, night-watches are 
to be kept in every city, with six men at every gate; and six 
or four in towns ; and every borough shall have twelve men to 
watch, or according to the number of the inhabitants of the 
place, from sun-setting to sun-rising; who are to arrest 
strangers suspected, and may make hue and cry after them, 
and justify the detaining them until the morning; and watches 
shall be kept on the sea-coasts, as they have been wont to be. 


“18 Edw. 1. st. 2. c. &; 5 Hen, 4.0. 8. 


Every justice of the peace may cause these night-watches 
to be duly kept; which is to be composed of men of able 
bodies, and sufficiently weaponed : and none but inhabitants 
in the same town are compellable to watch, who are bound to 
keep it in turn; or to find other sufficient bodies for them 
or, on refusal, are indictable, &e. Co, Lit. 70; Cro. Eli 
204. 

Tn consequence of the outrages committed by the Luddites 
in Nottinghamshire and the adjoining counties, the 52 Geo. 
3, c. 17, (a temporary act continued by 58 Geo, 3, c. 52. but 
now expired,) was passed for giving more prompt and 
effectual powers for enforcing the duties of watching in the 
night-time, and warding in the day-time, for the preservation 
of the peace and the protection of persons and property 
wherever similar outrages might be committed. 

By the 3 & 4 Wm. 4. c. 90, for the lighting and watching 
of parishes in England and Wales, (but which statute is not 
compulsory, but may be adopted in the manner therein men- 
tioned,) a variety of provisions is made for the watching and 
warding of parishes in which the act is put in force, by the 
appointment of watchmen, patrols, street-keepers, &c. and 
which watchmen and patrols are to be sworn in, and to have 
the same powers as constables. See further, Poli 

WATCHES. By the 3 & 4 Wm. 4. c. 52. § 58, watches 
impressed with any mark or stamp representing any British 
assay mark or use or purporting to be of the manufacture 
of the United Kingdom, or not having the name and place of 
abode of some foreign maker abroad visible on the frame and 
also on the face, or not being in a complete state, with all the 
parts properly fixed in the case, may not be imported into 
the United Kingdom, even for the purpose of being ware- 
housed. 

WATER-BAILIFE. 
searching of ships. i tiai 

In the city of London there is a water-bailiff, who has the 
supervising and search of fish brought thither, and the 
gathering of the toll arising from the Thames. He attends 
on the lord mayor, having the principal care of marshalling 
the guests at his table; and arrests men for debt, or other 
personal or criminal matters upon the river Thames. See 
28 Hen. 6. c. 5; see also 1 & 2 Wm. 4. e. Ixxvi, (local act.) 

WATER COMPANIES. The metropolis is at present 
supplied with water by eight companies, namely, the New 
River, Chelsea, East London, West Middlesex, and Grand 
and Lambeth, 
Vauxhall or South London, and Southwark water-works, on 
the Surrey side, 

WATER, AND WATER-COURSES. The right of con- 
ducting water through one estate for the use and convenience 
of an adjoining estate is an incorporeal hereditament of the 
class of casements, or a prædial service, which was known to 
the civilians under the name of service aque ductus, (Domat's 
Civil Law, LA, T.1 nd is of use when Seins has a scarcity 
of water, and requires it for watering his cattle, or his lands, 
or for making his mill go, or for any other such advantage 
to his grounds. 2 Frederican Code, 144. 

The right of taking the water out of another's well or pond 
is an incorporeal hereditament of the class of profits, or a 

Vou. 1. 
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WATER, AND WATER-COURSES, I. 


personal service, which was called by the civilians service 
aque haustus, which takes place when Seins has right to 
draw water for the use of his ground out of Caius’s well or 
current. This service includes a right of way, in order to go 
to and return from the well or pond, 2 Frederican Code, 146 ; 
Domat's Civil Law, L. 1. T. 12. 


I. Of the Right to Water and Water-Courses, and how 
acquired. 

IL. Of the Remedies for obstructing Water and Water- 
Courses. 


I. It is well settled by the law of England, that water 
flowing in a stream is originally publici juris. By the Roman 
law, running water, light, and air, were considered as some 
of those things which had the name of res communes, and 
which were defined, “ things the property of which belong to 
no person, but the use to all.” 7 Bing. 692, 693. 

The right to the use of water was hae defined by the late 
master of the rolls when vice-chancellor : 

“ Prima facie, the proprietor of each bank of a stream is the 
proprietor of half the land covered by the stream, but there 
is no property in the water. 

“ Every proprietor has an equal right to use the water which 
flows in the stream, and consequently no proprietor can have 
the right to use the water to the prejudice of any other pro- 
prietor without the consent of the other proprietors, who may 
be affected by his operations. No proprietor can either 
diminish the quantity of water which would otherwise descend 
to the proprietors below, nor throw the water back upon the 
proprietors above. Every proprietor who claims a right 
either to throw the water back above, or diminish the quan- 
tity of water which is to descend below, must, in order to 
maintain his claim, either prove an actual grant or license 
from the proprietors affected by his operations, or must prove 
an uninterrupted enjoyment of twenty years; which term of 
twenty years is now adopted upon a principle of general con- 
venience, as affording conclusive presumption of a grant,” 
1 Sim. § Stu, 203; and see 3 B. § Ad. 304. 

The owner of the banks of a stream has a right to the 
advantages of that stream, flowing in its natural course, and 
is entitled to use it for any purpose not inconsistent with 
similar enjoyment in the owners above and below: and no 
proprietor of the banks of a stream has a right to diminis 
the quantity or injure the quality of the water to the detr 
ment of the proprietors of the other parts of the banks; and 
the right to appropriate a stream of water, in exclusion of 
any owners of the banks of the stream cannot be acquired in 
less than twenty years. 2N. § M. 747; S. C. 5 B.§ Ad. 1. 

Queere, whether such possessor of land can maintain an 
action for the mere violation of such general right by diver- 
sion of water, &c, without having sustained any’ special 
injury? Id. 

‘The ordinary course of water cannot be lawfully obstructed 
for the benefit of one class of persons, to the injury of an- 
other: and where the occupiers of lands adjoining a canal 
erected artificial banks called fenders, to prevent the flood 
water escaping upon their lands, in consequence of which 
the canal banks were enlarged and the navigation obstructed, 
it was held that such erections could not be justified. 1B, 8 
Ad. 874. 

So the proprietor of lands along which there is a flood 
stream, cannot obstruct its old course by a new water way, to 
the prejudice of the proprietor of lands on the opposite side. 
Thus, a proprietor of land on the bank of a river, who had 
commenced the building of a mound, which if completed 
would, in times of ordinary flood, have thrown the waters of 
the river on the grounds of a proprietor on the opposite bank, 
so as to overflow and injure them, was restrained by a per- 
petual interdict, in Scotland, from the further erection of any 
bulwark, or other work, which might have the effect of di- 
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verting the stream of the river, in time of flood, from its 
accustomed course, and throwing the same on the lands of 
the other proprietors; Lord Chancellor Lyndhurst observing, 
that it was clear beyond the possibility of a doubt, that by the 
law of England such an operation could not be carried on. 
Menzies v. Breadalbane, $ Bligh, N.S. 414, 418. 

Independently of any particular enjoyment which another 
has been accustomed to have, every person is entitled to the 
benefit of a flow in his own land, without diminution or 
alteration; but an adverse right may exist, founded on the 
occupation of another; and although the stream be either 
diminished in quantity, or even corrupted in quality, as by 
means of the exercise of certain trades, yet if the occupa- 
tion of the party so taking or using it hath existed for so long 
atime as may raise the presumption of a grant, the other 
party, whose lands are below, must take the stream subject 
to such adverse right, ‘Twenty years’ exclusive enjoyment 
of water in any particular manner, affords a conclusive pre- 
sumption of right in the party so enjoying it, derived from 
grant or act of parliament. 6 Hast, 208; see 1 Camp. N. P. C. 
468; 1 Vent. 237; 2 Wms. Saund, 113, b. 

But where the use of water left unappropriated is possessed 
by another, it seems that an action for an injury to the 
newly-acquired right may be sustained on an enjoyment for 
Jess than twerity years. “The rule is, that after the erection 
of works, an the appropriation by the owner of the land of 
a certain quantity of the water flowing over it, if a proprietor 
of other land afterwards take what remains of the water be- 
fore unappropriated, the first-mentioned owner, however he 
might before such second appropriation have taken to him- 
self so much more, cannot do so afterwards, 6 Hast, 219; 
see also 1 Sim. § Stu, 203. 

When a mill has been erected upon a stream for a long 
period of time, it gives to the owner a right that the water 
continue to flow to and from the mill in the mamer in which 
it has been accustomed to flow during that time. The owner 
is not bound to use the water in the same precise manner, or 
to apply it to the same mill, unless the alterations prejudice 
the right of others, 1B, § 4.258. As soon as water is 
appropriated by an individual, his right is co-extensive with 
the beneficial use to which he appropriates it. The party 
who obtains a right to the exclusive enjoyment of water does 
so in derogation of the primitive right of the public. Such 
being the nature of the right to water, the party complaining 
of the breach of such a right ought to show that he is pre- 
vented from having water which he has acquired a right to 
use for some beneficial purpose. 2 B. Cr. 913. 

A water-course does not begin by prescription, nor yet by 
assent, but begins ex jure nature, having taken this course 
naturally, and cannot be diverted. 3 Bulst. 340. 

‘The long enjoyment of a watercourse is the best evidence 
of right, and raises a presumption of an agreement; and 
proof’ of a special license, or that it was limited in point 
of time, must come from the party who opposes the right. 
2 Vern. 390. 

If land, with a run of water upon it, be sold, the water, 
primd facie, passes with the land, and the vendee having used 
the water, though for less than twenty years, gains a title to 
it by appropriation, and may maintain an action for obstruct- 
ingit, 2 Cr. & Jerv. 126; S. C. 2 Tyr. 155. 

‘he privilege of watercourse is not confined to private 
individuals, It may be vested in a corporation, as where 
there was a grant to the corporation of Carlisle of water for 
the purpose of turning the city mills. 8 East, 187. So also, 
inhabitants may prescribe for such an easement, as where 
the inhabitants of a vill, or the parishoners of a parish alleged 
a custom or usage of keeping an ancient ferry-boat, 3 Mod, 
294, 
All the above decisions are prior to the prescription act, 
(2 & 3 Wm, 4. c. 71.) which (§ 2.) has adopted the term of 
twenty years as the leading period for the establishment of a 
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right to a water-course, or to the use of water. See Pre- 
scription, IIL. 

It requires a deed to create a right and title to have a pas- 
sage for water. 4 Kast, 407; 5 B. & Cr.282. But although 
the right to a flow of water formerly belonging to the owner 
of a mill can only pass by grant, as an incorporeal heredita- 
ment, yet after a parol license to perform works upon a rivet 
had been executed, it is sufficient to relieve the party from 
restoring it to its former state, although the license has been 
countermanded. Thus, where plaintiff's father, by oral 
license, had permitted the defendants to lower the bank of a 
river, and make a weir above the plaintiff’s mill, whereby less 
water than before flowed to the plaintiff’s mill, it was held 
that the plaintiff could not maintain an action against the 
defendants for continuing the weir, as it was a license to con- 
struct a work in its nature permanent and continuing, and 
attended with expense to the party using the license, who 
might sustain a heavy loss by its being countermanded ; and 
it was the fault of the party himself, if he meant to reserve 
the power of revoking such license, after it was carried into 
effect, that he did not expressly reserve that right when he 
granted the license, or to limit as to duration, 1 Bing. 682. 

A license to take water at a particular place will not au- 
thorize the taking away the same quantity of water at another 
place, 2.N.§ i. 747; ö B. § Ad. 1; and see 3 B. § Ade 
504, 

A general license to take water at any place, is rovoch aa 
except as to the places where it has been acted upon 
expenses have been incurred, Jd. 


II, Where the owners of property have by long enjoyment 
acquired special rights to the use of water in its natural state, 
as it was accustomed to flow, by way of particular easement 
to their own properties, and not merely a use, which is com- 
mon to all the king’s subjects; an action on the case may be 
maintained for a disturbance of the enjoyment, 4 East, 1075 
but where the injury, if any, is to all the king’s subjects, the 
only remedy is by indictment. 12 East, 429. 

For where an action on the case would lie at the suit of am 
individual for the diversion of a water-course an indictm 
will lie where the act affects the public, 1 B. § dd. 874. 

‘The mere obstruction of the water which has been accus- 
tomed to flow through the plaintiff's lands, does not per së 
afford any ground of action: some benefit must be shown to 
have arisen from the water going to his lands; or at least it is 
necessary to show that some deterioration was occasionet 
to the ves by the subtraction of the water. 2 B. & Crs 
915; S.C. 4 Doml. § Ryl, 583. 

The proprietor of lands contiguous to a stream may, a8 
soon as he is injured by the diversion of the water from its 
natural course, maintain an action against the party so divert- 
ing it; and it is no answer to the action, that the defendant 
first appropriated the water to his own use, unless he has had 
twenty years’ undisturbed enjoyment of it in the altered 
course. 3 B. § dd. 304, And such action will lie at any 
time within the twenty years after the injury has arisen- 
1 Sim. § Stu. 203, A 

The occupier of a mill may maintain an action for for 
back water and injuring his mill, although he has not enjoy 
it precisely in the same state for twenty years; and therefore 
it was holden no defence to such action that the occupier hi 
within a few years erected in his mill a wheel of different 
dimensions, but requiring less water than the old one, 
though the declaration stated the plaintiff to be possessed of 
a mill, without alleging it to be an ancient mill, 1B, & Ad. 258+ 

If the nuisance be of a permanent nature, and injurious tO 
the reversion, an action may: be brought by the reversione! 
as well as by the tenant in possession, each of them being 
entitled to recover his respective loss. 3 Lev. 207; 14 Hash 































489; 1 Wms. Saund. 322, b, notes; 4 Burr. 2141; Com. Dige 
Action on the Case for Nuisance, (B.) 
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Where the defendants erected in their own lands a perma- 
nent obstruction to a navigable drain, leading from a river 
through such land to the plaintiff's close, it was held that an 
action lay for the plaintiff, although for sixteen years the part 
of the drain passing through his close had been completely 
choked up with mud. 1 Bing. N. C. 549. 

It is no defence to an action by a reversioner for an injury 
to the reversion, in not repairing a gutter for the conveyance 
of water through the plaintiff's land to the defendant's’ mill, 
whereby the water oozed through the gutter, and carried 
away the soil of the close, that the defect in the gutter was 
occasioned by the plaintiff's tenant, 1 Mod. & Malk, 204. 

As to the damages, see Holt’s N. P. C. 343. 

A bill in equity will lie for the establishment of the enjoy- 
ment of a water-course, and for the performance of a cove- 
nant to cleanse it. 1 Æq. Cas. Abr. 27, pl. 4, And it was 
held that a man who had been in possession of a water-course 
sixty years might bring a bill against a mortgagee who fore- 
closed the equity of redemption, to be quieted in the posse: 
sion, although he had not established his right at law. Pree, 
Ch. 530; see Id. 531. 

‘The diversion of water-courses, or the pulling down their 
banks, and causing inundation, are nuisances, against which 
a court of equity will protect parties by injunction, without 
first bringing an action of trespass, Mos. 144; 1 Br. C, C, 
588; S. C. 2 Cow, 4; 3 Mer, 688; and if, on motion to di 
solve the injunction, there be a question as to the right to 
the flow of water, an issue will be directed to try it, 2 Com, 4, 
And the effect of an order specifically to repair the banks of 
a canal and other works has been obtained by an order to 
restrain a party using and enjoying a canal, from impeding 
the navigation, by continuing to keep the canals, banks, or 
works out of repair, by diverting the water, or preventing it 
by the use of locks from remaining in the canals, or by con- 
tinuing the removal of a stop-gate. 10 Ves. 192; see 3 Snanst. 
437, n.; and see also Shelford's Real, Prop. Acts, 71. 

Warer-Ga l or bank to restrain the current 
and overflowing of the water. It signifies also an instru- 
ment to guage or measure the quantity or deepness of any 
waters. 

Warrr-Gano, Watergangium.] A Saxon word for a trench 
or course to carry a stream of water; such as are commonly 
made to drain water out of marshes, Ordin. Marise. de 
Romn. Chart. H. 3. 

Warer-Gavzr, A rent paid for fishing in, or other benefit 
received from, some river. Chart. H. 3. 

Warer-Muasure. Was greater than Winchester measure, 
and was formerly used for selling of coals in the Pool, &e. 
it is mentioned in the 22 Car. 2. c. 11, 

WATERMEN. By the 2 & 3 P. & M. c. 16. the mayor 
and the court of aldermen of the city of London were em- 
powered to elect yearly eight watermen to be the overseers 
and rulers of all the wherrymen and watermen upon the said 
River of Thames between Gravesend and Windsor, who ad- 
mitted and registered such watermen. 

By the 11 & 12 Wm. 3, c. 21. the wherrymen, watermen, 
and lightermen, working between Gravesend and Windsor, 
were constituted one company, and the said lightermen were 
directed to be registered; and the court of lord mayor and 
aldermen of the city of London were empowered to elect 
yearly eight watermen, and also three lightermen out of 
twelve to be nominated by the lightermen, to be overseers 
and rulers of the wherrymen, watermen, and lightermen. 

By the 34 Geo. 3. c. 65, the court of lord mayor and 
aldermen of the city of London were empowered to make 
rules, orders, and constitutions for the better government and 
regulation of watermen, wherrymen, and lightermen upon the 
said River Thames between Gravesend and Windsor, 

By the 7 & 8 Geo. 4. c. 75. (printed among the local and 
personal acts,) the above, and a variety of other statutes, 
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commencing with the 6 Hen. 8. c. 7. were repealed, with a 
view to a consolidation of the laws regulating the watermen 
and lightermen on the River Thames. 

By § 1. so much of the 29 Car. 2. c. 7, as prevented tra- 
velling by water on Sunday, is repealed. 

By § 3. the act shall extend to all parts of the River 
Thames, from and including New Windsor in the county of 
Berks to and including Yantlet Creek in the county of Kent, 
and to all docks, canals, creeks, and harbours of or out of the 
said river, so far as the tide flows therein. 

§ 4. The said company of watermen, wherrymen, and 
lightermen shall be one body corporate, by the name and 
style of The Masters, Wardens, and Commonalty of Water- 
men and Lightermen of the River Thames,” and by that 
name shall have perpetual succession and a common seal, and 
may sue and be sued. 

§ 5. The company shall consist of the watermen, wherry- 
men and lightermen, whose names have been registered by 
the overseers and rulers of the company in pursuance of for- 
mer acts, and who shall be called freemen of the company, 
and of such other persons admitted freemen of the company 
as thereinafter mentioned. 

§ 6. Empowers the company to purchase and hold land to 
the amount of 1000/. a year. 

§ 7. For better managing the affairs of the said company 
there shall be a court of master, wardens, and assistants, con- 
sisting of twenty-six members therein named, who shall con- 
tinue members of the said court during their lives, unless 
they shall resign, or be removed in manner thereinafter mens 
tioned. 

§ 8. Appoints a master of the company, a senior and other 
junior Wardens, 

By § 9. a quarterly court is to be held. 

And by § 10. extraordinary courts may be held. 

§ 13, A master and wardens are to be elected yearly by 
the court, and to be approved of by the court of mayor and 
aldermen, 

§ 15. On vacancies by death, &c. of master.or wardens, 
others to be elected, subject to the like approbation, 

§ 25. The court is to appoint inspectors of plying places, 
&c., beadles and other officers, 

§ 26. A court shall be held next after the first of June 
in every year, for binding of apprentices and admission of 
freemen. 

§ 28. No pom shall be admitted a freeman of the com- 
pany unless he shall have rowed on the river as the appren- 
tice of some freeman of the said company, or of the widow 
of some freeman, for seven years (except as thereinafter 
mentioned); and the widow of any freeman may take and 
employ apprentices in the same manner as her husband 
might have done if living. 

§ 29. No freeman of the company, or the widow of any 
freeman, shall at the same time have more than two appren- 
tices, or take a second apprentice until the first shall have 
served four years of his apprenticeship, except in the cases 
therein mentioned. 

And (§ 30.) no apprentice is to be taken under fourteen 
or above eighteen years of age. 

And (§ 82.) none but freemen or widows whose names and 
places of abode or working are registered in the books of the 
company are to take apprentices, 

§ 36. No apprentice is to have the sole care of any boat 
unless he shall have served two years. 

§ 87. None but freemen of the company (except as after 
mentioned) to row or work any boats or craft for hire. 

§ 38. No boat is to be used for carrying passengers with- 
out a license, expressing the number of persons it may be 
allowed to carry. 

The number and name of owner are to be painted 
thereon. 
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more than the number allowed, 40s. for 


Penalty for taki 
for a second offence to be disfranchised 


each passenger, ani 
for twelve months. 

In case any greater number of passengers than the allotted 
number be carried, and any one shall be drowned, the person 
working the boat is declared guilty of a misdemeanour, and 
liable to be punished accordingly, and for ever disfranchised. 

§ 39. The names of persons keeping boats, &c. for carry- 
ing goods, without passengers, (except as after ditions) 
and also the names of such boats are to be registered in the 
books of the company, and the names and numbers of such 
boats to be painted thereon. 

§ 40. The names of owners residing out of the limits of 
the act are to be painted on their lighters, &c. navigated 
within the limits. 

§ 41. Boats let for hire are to be registered and num- 
bered. 

42, The court may appoint Sunday ferries, between 
oiea A Bow Oe e of 

And (§ 43.) may let the same to farm. 

But (§ 45.) Sunday ferries are not to be appointed within 
200 yards of Vauxhall Bridge. 

§ 46. Watermen are not to ply or work on Sunday, below 
London Bridge, at the plying places next above and below 
any Sunday ferry. 

§ 47. The justices at Gravesend may license watermen to 
work on Sundays. 

And (§ 49.) permission may be granted to other watermen 
to work on Sundays for persons requesting. 

§ 50. Inflicts 54 penalty on other watermen working at 
Gravesend on Sunday. 

§ 51. The court is to set up bells at Billingsgate and 
Gravesend to give notice of the tide, and to appoint officers 
to ring the same, 

And (§ 52.) officers are to ring such bells at London and 
Gravesend at the times appointed. 

§ 53. If boats do not go on the ringing of the bell they 
shall forfeit 5l. 

And (§ 54.) watermen losing their tide to be subject to a 
(au not exceeding 40s, and not to be entitled to their 
rare. 

By § 55, 56. the court is empowered to regulate the affairs 
of the company, and to make bye laws. 

By § 57. the court of aldermen is empowered to make bye 
laws, and to alter bye laws made by the court of the com- 





any. 
ett (6/681) all bye laws aro to bo allowed. by one or more 
of the judges. 

§ 61. The court of aldermen may fix fares for watermen. 
But the list of fares is to be allowed by the privy council. 

§ 62. Imposes a penalty on demanding more than the fare, 
of not exceeding 40s. 

§ 63, 64, A list of fares is to be advertised and made pub- 
lie, and to be put up at certain plying places between Chelsea 
Bridge and Greenwich, and also half-mile posts or piles west- 
ward of Chelsea Bridge and eastward of Greenwich. 

§ 66. Every waterman is to carry a list of fares and bye 
Jaws, and to produce them to passengers under 5/, penalty. 

§ 67. Imposes a penalty of 5/. on watermen avoiding or 
refusing to take a fare; or Ki 68.) having plied any fare, 
shall refuse or delay to proceed as directed. 

§ 69. Watermen preventing persons reading the names or 
numbers, or refusing to state their names, or using abusive 
Janguage, shall forfeit 5/. 

§ 70. Saving the powers of the master, &e. of the Trinity 
House, in licensing mariners; and by § 71. the corporation 
of the Trinity House is to have the same power to make bye 
Jaws for their mariners, as is vested in the court of aldermen 
with respect to watermen, 

§ 73, Mariners licensed by the Trinity House are to be 
Jimited to the same fares as watermen, 
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§ 74. Lord Mayor, aldermen, &c. may summon and appre- 
hend watermen and others, and punish them by fine or im- 
prisonment. 

§ 76. Lord Mayor, &c. to summon persons for refusing to 
pay their fare and order payment, &e. , 

‘And (§ 77.) persons refusing to give their names, or giving 
fictitious names, shall forfeit 5l. 

§ 79. Members of the court of the company are to hear 
and determine complaints between watermen and watermen., 

§ 89. Justices may award satisfaction for damages done to 
any boat or craft, not exceeding 5l. 

But (§ 90.) persons aggrieved may appeal to the quarter 
sessions. 

§ 94. Saves the rights of the city of London. 

§ 95. Saves the Duke of Richmond’s right to hold a court 
at Gravesend, called curia cursus aquee. 

§ 99. Saves existing ferries, and (§ 100.) the powers of 
dock companies. 

§ 102, Any persons and their servants, if freemen, oF 
apprentices, may use lighters, but (§ 103.) may not let them 
out for hire, or permit others to row them, not being free- 
men or pega 

§ 104, Owners of laystals, market gardeners, &c. may use 
boats as heretofore. 

But (§ 105.) to be subject to a penalty if they carry pas- 
sengers or goods for hire. 

By § 106. the bye laws of the court of aldermen are ex- 
tended to all boats and vessels. See further, Police, d 

WATER-ORDEAL, See Ordeal. è 

WATERSCAPE, from the Sax. macter, aqua, & schap, 
ductus.) An aqueduct, or passage for water, 

WATLING-STREET. Is one of those four ways which 
the Romans are said to have made in this kingdom, and 
called them Consulares, Prætorios, Militares, Publicas, 
This street is otherwise called Werlam Street. See R. Hov. 
Sf: 248, a. n. 10. 

This street leads from Dover to London, St. Alban'ss 
Dunstable, Towcester, Atherston, and the Severn, near the 
Wrekin, in Shropshire, extending itself to Anglesea in Wales. 
Anno 39 El. e, 2. 

The second is called Zhenild Street, so called ab Toenis, 
stretching from Southampton, over the river Isis, at New- 
bridge; thence by Camden and Litchfield; then it passeth 
the river Derwent by Derby, so to Bolsover Castle, and ends 
at Tinmouth. 
The third was called The Fosse, because in some places 
it was never perfected, but lies as a large ditch; or, as Cowell 
says, from having a ditch on one side of it: this way led from 
Cornwall through Devonshire, by Tetbury, near Stow-in-the 
Wolds, and besides Coventry to Leicester, Newark, and so to 
Lincoln, 

The fourth was called Zrmine or Erminage Street, beginning 
at St. David's in West Wales, and going to Southampton. See 
the laws of Edward the Confessor, whereby these four public 
ways had the privilege of Paw Regis. See Hollingshed's 
Chron. vol. 1. c. 19; and Henry of Huntingdon, lib. 1. im 
principio. And in Leg. Will. 1. ¢. 30, there are three ways 
mentioned; but Ikenild Street is omitted. See also an old 
description of these ways made by Robert of Gloucester, Doug 
Antiq. of Warw. p. 6; Cowell. : 

‘AVESON, Such goods as after shipwreck do appea? 
swimming upon the waves. Chart. 18 Hen.8. See Flotsam 
Wreck, i 

WAXSCOT, ceragium.] Duty anciently paid, twice a year 
towards the charge of wax candles in churches. Spelman. „ 
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There are (says Lord Coke) three kinds eH 

ways: 1. A foot-way, called in Latin iter; 2. A pack an 
rime way, which is both a horse and foot-way, called in 
tin actus; 3. A cart-way, called in Latin via or aditus, 
which contains the other two, and also a cart-way; and 38 
called via regia, if it be common to all men; and communis 
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strata, if it belong only to some town, or private person, 
Co, Lit. 56, a. 

There is however another kind of way, namely a drift- 
way, or a way for driving cattle, which is not included in 
the above division; for according to a modern case, although 
a carriage-way comprehends a horse-way, yet it does not 
necessarily include a drift-way. 1 Taunt. 279. However, 
evidence of a carriage-way is strong presumptive evidence of 
a grant of a drift-way. bid. 

ays are also either public or private; and notwithstand- 
ing the above distinctions, it seems that any of the said ways 
which is common to all the king’s subjects, whether it lead 
directly to a market town, or only from town to town, may 
ey be called a highway; that any such cart-way ma 
E called the king’s highway; that a river common to all 
men may also be called a highway; and that nuisances in 
any of the said ways are punishable by indictment; other- 
wise they would not be punished at all; for they are not 
actionable unless they cause a special damage to some par- 
ticular person; because, if such action would lie, a multi- 
plicity of suits would ensue. But it seems, that a way to a 
parish church, or to the common fields of a town, or to a 
village, which terminate there, may be called a private way, 
because it belongs, not to all the king’s subjects, but only to 
the particular inhabitants of such parish, house, or village, 
each of which, as it seems, may have an action for a nui- 
sance therein. Palm. Cro, Eliz. 63, 664; 1 Vent. 189, 
208; 3 Keb. 28; Co, Lit, 56; 6 Mod. 255; 1 Hank. P. C, 
76, § 1. 











I. Generally of Highways. 
Il. Of the Repair of Highways at Common Law. 
III. Of Nuisances at Common Law in Highways. 
IV. Of Proceedings on Indictments for not repairing High- 
ways, &e. 
V. Statutory Regulations with respect to Highways and 
Turnpike Road 
VI. Of Private Ways, and how they may be acquired or 
claimed :— 
1. By Grant. 
2. By Preser 
3. By Custom, 
4. By Reservation. 
5. Through Necessity. 
VII. Right of Way how lost. 
VIII. Of the Remedies for the Disturbance of Private Ways. 














I. It seems that anciently there were but four highways in 
England, which were free and common to all the king’s sub- 
jects, and through which they might pass without any toll, 
unless there was a particular consideration for it; all others, 
which we have at this day, are supposed to have been made 
through the grounds of private persons, on writs of ad quod 
damnum, &e. which being an injury to the owner of the soil, 
it is said that they may prescribe for toll without any special 
consideration. Bac. Abr.; 1 Mod. 231; 2 Mod. 14 























Though every highway is said to be the king's, yet this 
must be understood so as that in every highway the king and 
his subjects may pass and repass at their pleasure, For it is | 


Jaid down in the old books, that in a highway the king has 
nothing except the passage for himself and his people; but 
that the freehold, and all the profits, as trees, &c, appertain 
to the lord of the soil. 2 Æ. 4,9; 8 £.4,9; 811.7, 5; 
2 Inst. 705; who in this case is the owner of the adjoinin, 
land. 8 H. 7, 5. But the lord of a rape, within whic 
there are ten hundreds, may prescribe to have all the trees 
growing within an highway within this rape, though the 
manor or soil adjoining belongs to another; for usage to 
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take the trees is a good mark of ownership. 1 Rol. Abr. 
392; 1 Brownl. 42; Keilw, 141. 

For it is presumed by the law, that the proprietor of such 
land adjoining gave up tothe public for passage, at some 
former period, all the land between his inclosure and the 
middle of the road. 7 B. & C. 306, per Bailey, J. Hence 
it is that trespass may be maintained by such a proprietor 
for digging the ground of the highway. 8 Æ. 4,9; 1 Burr. 
143, And he may also maintain ejectment; for the sheriff 
may give possession of the way, subject nevertheless to the 
easement. 1 Burr, 143. And where on trespass bein, 
brought by a plaintiff who had built a street, and permitte 
it to be used as a highway, it was objected that he could not 
sue as for a trespass on his private property, it was held that 
a street built upon a person's own ground is a dedication of 
the highway, so far only as the public has occasion for it, 
viz. for a right of passage, not as to the absolute possession 
of the soil. 2 Stra, 1004. See further, Waste. 

If passengers have used time out of mind, when the roads 
are bad, to go by outlets on the land adjoining to a highway 
in an open field, such outlets are parcel of the highway ; 
and, therefore, if they are sown with corn, and the tract 
founderous, the king’s subjects may go upon the corn, 1 
Rol, Abr. 390; Cro, Car. 366; 1 Hawk. P. C. c. 76. § 2. 
But it is not a good justification in trespass that the defend- 
ant has a specific right of way over the plaintiff's land, and 
that he rth gone upon the adjoining land, because the way 
was impassable by being overflowed by a river. Doug. 745, 
9. See also 4 M. § S. 387. 

The public may have a right to a road as a common street, 
Filtra there may be no thoroughfare, 11 East, 375; (but 
see 5 Taunt. 125), or to a road terminating in a common, 
1B. § 4.63, So it may be a highway, although it is cir- 
cuitous, 1 Camp. 261; 3 T. R. 265; and although it is 
only occasionally used by the public, and does not terminate 
in any town, or any other public road. 1 B. § 4. 63, And 
on the contrary it is not necessarily a public highway, al- 
though it does lead from one market town to another, or 
connect any two points by a line, which might be advanta- 
geously used by the public, or is used by them under certain 
restrictions, 11 Last, 876, n. (a) 

It seems that a highway may be claimed, first, from time 
immemorial, and next, by reason of such a sufferance, as will 
lead to the conclusion that the original proprietor had de- 
signed a common benefit for all the king’s subjects. 

If a man open his land, so that the public pass over it 
continually, the public, after a user of a very few years, will 
acquire a right of way; and a party not meaning to dedicate 
a way, but only to give a license, should do some act to 
show that a license only is intended. The common course 
is to shut up the way one day in every year. 5 Car. & 
Payne, 460. The presumption of a dedication, may be re- 
butted by proof of a bar having been placed across the street 
soon after the houses forming the street were finished ; 
though the bar was soon afterwards knocked down, and the 
way had been since used as a thoroughfare. 1 Camp. 262, n. ; 
Id. 263, n. 

A dedication to the public may be presumed from a shorter 
time than is necessary to establish a right of possession to 
land; and it has been presumed from a user by the public 
during a period of eight years, 11 Last, 376; and even six 
years, 11 East, 876. So where a court on one side of a 
public street in London was left open to the public, and oc- 
casionally used as a communication from one part of the 
street to another, a dedication to the public was presumed. 
1 Camp, 258; 3 T. R. 265. It seems that the setting out a 
road under a local act, by commissioners, for the use of par- 
ticular persons, which in -fact has been used by the public 
for many years, is not sufficient evidence of a dedication, 
without evidence of acquiescence on the part of the parish, 
4B. §& 4.447. See 3 Last, 294, 
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Ahighway may also be enjoyed under an express grant, or 
more usually may be created by act of parliament, 8 Price, 535. 
And where'a way has been recognised as public in an act of 
parliament, it is not necessary that it should be adopted by 
the public to make it a publie way, 5 D. § R. 497. 

here a railway was made under the authority of an act 
of parliament by which the proprietors were incorporated, 
and by which it was vated that the public should have 
the beneficial enjoyment of the way; the company having 
afterwards taken up the railway, the Court of K. B. granted 
a mandamus to compel the company to reinstate and again 
Jay down the railway. 2 B. § A. 646. 

‘An ancient highway cannot be changed at common law 
without an inquisition found on a writ of ad quod damnum, 
that such change will be no prejudice to the public; and it 
is said, that if one change a highway without such authority, 
he may stop the new whenever he pleases: neither can the 
King’s subjects, in an action brought against them for going 
over such new way, justify generally as in a common high- 
way, but ought to show specially, by way of excuse, how the 
old way was obstructed, and a new one set out; neither are 
the inhabitants bound to keep watch in such new way, or 
repair it, or to make amends for a robbery committed in it. 
Cro. Car, 266; Vaugh. 341; Yel. 141; 1 Burr. 465; 1 
Hawk. P. C. c. 76. § 3. 

But it hath been holden, that if a water, which hath been 
an ancient highway, by degrees changes its course, and goes 
over different ground from that whereon it used to run, yet 
the highway continues in the new channel in the same man- 
ner as in the old, 22 Ass, 93; 1 Rol. Abr, 390. 

An owner of land, over which there is an ge road, may 
inclose it by his own authority, but he is bound to leave suf- 
ficient space and room for the road, and he is obliged to re- 
pair it till he throws up the inclosure. But ifhe alter or 
change the road by the legal course of a writ ad quod 
damnum, he is not obliged to repair the new road, unless the 
jury impose such a condition on him: for otherwise it stands 
just as it did before, even though it was at first open and 
should be directed by the jury to be inclosed, And a pri- 
vate act of parliament for inclosing lands, which vests power 
in commissioners to set out new roads by their award, is 
equally strong as to these consequences as a writ of ad quod 
damnum. See 1 Burr, 456, 


II. Of common right, the general charge of repairing 
highways lies on the occupiers of lands in the parish wherein 
they lie; but it is said that the tenants of the lands adjoining 
are bound to scour their ditches, 1 Rol. Abr. 390; March. 
26; 1 Vent. 90,183; Hen. 7, 5; Andr. 276, 

A highway lying within a parish, the whole parish is of 
common right bound to repair it: except it appears that it 
ought to be repaired by some particular person either ratione 
tenure, or by prescription, 1 Vent. 183; Style, 163. 

Ifa parish is part in one county and part in another, and 
the highways in one county are out of repair, the whole 
parish bull cbatribuite to the repair: but there may be an 
agreement between the inhabitants, that the one shall repair 
one part, and the other the other; and such agreement is 
good between themselves, and for breach, the one may have 
an action upon the case against the other; but in indictment 
they shall take no advantage of these agreements, for as to 
the king they are equally liable. 1 Mod. 112; 1 Vent, 256; 
3 Keb. 801. But it has been more recently decided, that 
such an indictment is bad; and that in such case the indict- 
ment must be against the whole parish; and it appears to 
have been always considered that the indictment under such 
circumstances must Berio in the county wherein the 
ruinous part of the road lies. 5 7. R. 498. ‘If the indict- 
ment is against that part of the parish only which lies in the 
county in which such indictment is preferred, it must show 
on what account such part only is chargeable. Zbid. 
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If a parish lie in two distinct counties, an indictment may 
be brought against that part of the parish in which the ruin- 
ous road lies. 4 Burr. 2511. But it must appear upon the 
face of the indictment by what right the charge is laid upon 
the particular division of any parish, which is in one county 
only. 5 Burr. 2700, 2. As that they have repaired time 
out of mind. Ændr. 276; Hardw, 259; and see 2 T., R. 513. 

A parish may be bound by preseription to repair a 
within another parish, 12 Mod. 409; but then some consi~ 
deration for this liability must be shown. See 5 M. § S. 
260, post, IV. 

By 84 Geo. 8, c. 64. when the boundaries of parishes are 
in the middle of an highway, two justices may divide the 
highway by a transverse line into two equal parts, and order 
that the whole of such highway on both Aae part 
shall be repaired respectively by the two parishes; and 
where no such division has been made, an indictment against 
one of the parishes for not repairing one side of the road 
ought to state that the plaintiff was bound to repair ad filum 
vie: and it is not sufficient in such case to aver that a cer- 
tain part of the highway (setting out the length and one half 
of the breadth) is out of repair, and that he shall and ought 
to repair it. Peake Up. 219. 

But though the parish be obliged of common right to re- 
pair the highways in it, yet it is certain, that particular per- 
sons may be bound to repair the highway, by reason of in- 
closure or preseription; as where the owner of lands not in- 
closed, next adjoining to the highway, incloses his lands on 
both sides of it; in which case he is bound to make a perfect — 
good way, and shall not be excused by making it good as it 
was before the inclosure, if it were then any way defective, 
because by the inclosure he takes from the people the liberty 
of going over the lands adjoining to the common track, 
Rol. Abr. 390; Cro. Car. 366; 1 Sid. 464. 

Also it is said, that if one inclose land on one side, which 
hath anciently been inclosed on the other side, he ought to 
repair all the way; but that if there be no such ancient 
inclosure on the other side, he ought to repair but half the 
are 1 Sid. 464, 

‘Therefore if there be an old hedge time out of mind be- 
longing to A. on the one side of the way, and B. having land 
lying on the other side, makes a new hedge, there B, shall be 
charged with the whole repair, 1 Sid, 464; 2 Keb. 665; 2 
Saund. 157. But if A, makes a hedge on the one side of the 
way, and B, on the other, they shall be chargeable by 
moieties. 1 Sid. 464; 2 Keb. 665, But it seems clear, that 
wherever a person makes himself liable to repair a highway 
by reason of inclosure, that by throwing of it open again, he 
thereby frees himself from the burthen of any future repara- 
tion. 2 Saund. 160. See ante, I. 

In a writ of ad quod damnum, and inquisition found there- 
upon, after the person hath once made the road, (and N. Be 
it is not necessary the whole new road should go through his 
own soil,) the parishioners ought to keep it in repair; be 
cause being discharged from repairing the old road, no new 
burthen is laid upon them; their labour is only transferred 
from one place to another. But if the new road lies in another 
parish, the person who sued out the writ, and his heirs, 
ought to keep it in repair, because the inhabitants of the 
other parish gaining no benefit from the old road being taken 
away, it would be imposing a new charge upon them, 
which they enjoyed no compensation, 3 Atk. 772. 

Particular persons may be bound to repair a highway by 
prescription, or in respect of inclosure of the and wherein 
the road lies; and itis said, that a corporation aggregate = 
be charged by a general prescription, that it conte and hi 
used to do it, without shewing any consideration in respect 
whereof they had used to do it, because such a corporation 
never dies, neither is it any plea, that they have done it ow 
of charity: but it is said, that such a general prescription i$ 
not sufficient to charge a private person, because no mam iS 
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bound to do a thing which his ancestors have done, unless it 
be for some special reason; as having lands descended to 
him holden by such service, &c.; but it seems that an indict- 
ment charging a tenant of lands in fee with having used of 
right to repair such a way ratione tenure terre sue, without 
adding that his ancestors, or those whose estates he hath, 
have so done, is sufficient, for it is implied, 27 Ass. 8; 27 
Ed. 4, 38. Bro. Prescription, 49, 70; Keilw. 52, a; Latch, 
206; 1 Hawk. P. C. c. 76, § 5—8. 

And it seems certain in all those cases, whether a private 
person be bound to repair a highway by inclosure or pre- 
scription, that the parish cannot take advantage of it on the 
general issue, but must plead it specially; that therefore, if 
to an indictment against the parish, for not repairing a high- 
way, they plead not guilty, this shall be intended only that 
the ways are in repair, but does not go to the right of repa- 
ration. 1 Mod. 112; 3 Keb. 301; 1 Vent. 256. 

If particular persons be made chargeable by statute to the 
repair of roads, and they become insolvent, the justices may 
cause the rest of the inhabitants to sustain their original lia- 
bility in respect of such repair, 1 Ld. R. 725. So where 
the inhabitants of a township were exempted from the repair 
of new roads by an act of parliament, judgment passed against 
the rest of the parish, for they were bound at all events to 
repair their own roads. 27, 2t.106, See also 3 Camp. 222; 
2 B. § A. 179. 

At common law it is said, that all the county ought to 
make good the reparations of a highway, where no particular 

ersons are bound to do it, by reason the whole county 
See aA passage by the said way. Co. Rep. 18. 
By the ancient common law, villages are to repair their high- 
ways, and may be punished for their decay; and if any do 
injure or straighten the highway, he is punishable in’ the 
King’s bench, or before justices of the peace, in the court- 
leet, &c, 27 Ass, 63; Cromp, Jurisd. 76. 





III. Ir is clearly agreed to be a nuisance to dig a ditch, or 
make a hedge across the highway, or to erect a new gate, or 
to lay logs of timber in it, or generally to do any other act 
which will render it less commodious. Kitchin, $4; 1 Hank. 
P. C. c. 76. § 48. Also it is a nuisance for an heir (and for 
which he may be indicted) to continue an incroachment or 
other nuisance to a highway begun by his ancestor, because 
such continuance thereof amounts in the judgment of law to 
a new nuisance. 1 Hawk. P. C. c. 76. § 61. Also it is 
agreed, that it is no excuse for him who lays logs in the high- 
way, that he laid them only here and there, so that the people 
might have a passage through them by windings and turnings. 
2 Rol. Abr. 187; 1 Hawk, P. C. c. 76. § 49. 

It is a nuisance to suffer the highway to be incommoded 
by reason of the foulness, &c. of the adjoining ditches, or by 
boughs of trees hanging over it, &e. And it is said, that the 
owner of land next adjoining to the highway ought of common 
right to scour his ditches; but that the owner of land next 
cava to such Jand, is not bound by the common law so 
to do without a special prescription; also it is said, that the 
owner of trees hanging over a highway to the annoyance of 
travellers, is bound by the common law to lop them; and it 
is clear that any other person may lop them so far as to avoid 
the nuisance, 8 Hen. 7. 5, a; Kitch. 84; Dalt. c. 26; 1 
Hawk. P, C. c. 16. § 52. 

But it is no nuisance for an inhabitant of a town to unlade 
billets, &e. in the street before his house, by reason of the 
necessity of the case, unless he suffer them to continue there 
an unreasonable time, 2 Rol, Abr. 137, 265; 3 Bac. Abr, 
Highways (E). 

But whore the defendant, a timber-merchant, occupied 0 
small timber-yard close to the street, and from the narrow- 
ness of the street, and the construction of his own premises, 
he had in several instances deposited long sticks of timber in 
the street, and had them sawed into shorter pieces there be- 




















WAYS, IV. 


fore they could be carried into his yard, it was held to be a 
nuisance. 3 Campb. 230. And so as to the repairing of a 
house, the public must submit to the inconvenience for the 
requisite period, but if this be unnecessarily prolonged, the 
party may be indicted for a nuisance, Zbid. And see 1 Bos. 
§ Pull. 407, 408. 

It has been held, that if a carrier carries unreasonable 
weight with an unusual number of horses, it is a nuisance to 
the highway at the common law, 3 Com. Dig. Chemin (A. 3.) 
And it seems now to be well established that every unautho- 
rized obstruction ofa highway, to the annoyance of the king's 
subjects, is an indictable offence, 3 Campb. 227. Thus, 
where a waggoner occupied one side of a public street in the 
city of Exeter, before his warehouses, in loading and unload 
ing his waggons, for several hours at a time, both day and 
night, and had one waggon at least usually standing before 
his warehouses, so that no carriage could pass on that side of 
the street, and sometimes even foot passengers were incom- 
moded by cumbrous goods lying on the ground on the same 
side, ready for loading, he was held to be indictable for a 
Public nuisance, although it appeared that sufficient space was 
left for two earriages to pass on the ipar side of the 
street, 6 Hast, 427. Also it is indictable for stage coaches 
to stand plying for passengers in the public streets, if they 
do more than take up and set down passengers, which must 
boidone iá a reasonable time, and private premises must be 
procured for the coach to stop in during the interval between 
the end of one journey and the commencement of another, 
3 Campb, 224, And it was intimated from the bench in the 
same case, that there could be no doubt but that if coaches, 
on the occasion of a rout, should wait an unreasonable time 
in a private street, and so obstruct the transit of people pass- 
ing through it in carriages, or on foot, the persons causing 
and permitting such coaches so to wait would be guilty of 
a nuisance. 

Any one may justify pulling down, or otherwise destroying 
a common nuisance, as a new gate or house erected in a high- 
way ; and it hath been holden that there is no need, in pleading 
such justification, to show that as little damage was done as 
might be. 2 Rol. Abr. 144; Cro, Car, 184; 1 Jon, 221; 2 
Salk. 458, 

Though all nuisances are punishable by indictment with 
fine and imprisonment, it is said that one convicted of a nui- 
sance to the highway, may be commanded by the judgment to 
remove it at his own costs, &c, 2 Rol. Abr, 84; 1 Hawk. 
P. C. c. 75, § 14. See 2 Stra. 686. 

A gate erected in a highway is a common nuisance, because 
it interrupts the people in that free and open passage which 
they before enjoyed and were lawfully entitled to; but where 
such a gate has continued time out of mind, it shall be intended 
that it was set up at first by consent, on a composition with 
the owner of the land on the laying out the road, in which case 
the people had never any right to a freer passage than what 
they still enjoy. 1 Hawk. P. C. c. 75. §9. If one has a 
private way without a gate, and a gate is hung up, an action 
on the case lies, for the party hath not his way as he had 
before, Lilt. Rep. 267. 

There are also statutory provisions for the removal and 
punishment of nuisances. 





IV. As to the general doctrine with respect to indictments, 
&c. upon this subject Mr. Serjeant Hawkins has laid down 
the following rules :— 

Ist. That it is safe in ite) such indictment to show both 
the place from which, and also the place to which, the way 
supposed to be out of repair doth lead; yet exceptions for 
want of such certainty have sometimes been disallowed, (See 
4 Burr. 2091; Lucas, 883.) However it seems certain that 
there is no necessity to show that a highway leads to a market- 
town, because every highway leads from town to town, 1 
Hawk, P. C, c. 76. § 86. 
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An indictment against the parish of B. for not repairing a 
road leading from A. to B., is exclusive of B., and therefore 
bad; and it is not aided by a subsequent allegation that a 
certain part of the same highway situate in B. is in decay, &c. 
3 Term Rep. 513. See 1 H. Black. Rep. 351. that in plea 
ing a public highway it is not necessary to state any termini. 
So in an indictment for a nuisance in a highway, it is not ne- 
cessary to mention the termi Stra, 44, 

Qdly. That it is necessary in every such indictment ex- 

ressly to show in what place the nuisance complained of was 
Rice for which cause an indictment for stopping a way at D., 
leading from D. to C., is not good ; for it is impossible that a 
way leading from D. should be in D., and no other place is 
alleged. 1 Hawk. P. C. c. 76. § 87. 

So also in a presentment the highway must be alleged to 
lie in the parish, otherwise the parish is not bound to repair, 
Comp. 111; Stra. 181. But if there be two vills in a parish, 
it is not necessary, in an indictment for a nuisance, to show in 
which vill the nuisance lies. Say. 119. 

Sdly. That every such indictment ought also certainly to 
show to what part of the highway the nuisance did extend, as 
by showing how many feet in length, and how many feet in 
breadth it contained; or otherwise the defendant will neither 
know of the certainty of the charge against which he is to 
make his defence, neither will the court be able, from the re- 
cord, to judge of the greatness of the offence, in order to 
assess a fine answerable thereunto; and upon this ground it 
hath been adjudged, that an indictment for stopping a certain 
part of the king's highway at K. is bad, for the uncertainty 
thereof, Also it hath been resolved, that the place wherein 
such a nuisance is alleged, is not sufficiently ascertained in 
such an indictment, by showing that it contained so many 
feet in length, and so many in breadth, by estimation, 1 
Hank. P. È e. 16. § 88. 

‘An indictment for a nuisance in laying soil in a highway is 
not bad for want of the length and breadth of the nuisance 
being set out, Say. 98. Nor for a nuisance in digging two 
grips or ditches in a common footway. Say. 197. Nor for 
a nuisance that a certain highway and bridge are in a ruinous 
condition, Say, 301. 

Upon exceptions taken to an indictment for suffering a 
highway to be very muddy, and so narrow, that the people 
could not pass without danger of their lives; first, that it was 
no offence for a highway to be dirty in winter; and secondly, 
that the parish Midha power to hinder it, as there was a par- 
ticular power vested by act of parliament in justices to do so ; 
the indictment was held bad for want of saying that the road 
was out of repair; and one of the judges observed, that say- 
ing that the way was so narrow that the people could not 
pass, was repugnant to its being “ the king's highway,” for 
that if it had been so narrow the people could never have 
passed there time out of mind. 2 Ld. Raym. 1169. And it 
is the same as to a hedge, an indictment does not lie for not 
widening it. 

Athly. That every such indictment must show that the way 
wherein a nuisance is alleged, is a common highway ; for 
which cause it hath been resolved, that an indictment for a 
nuisance to a horseway, without adding that it was a high- 
way, is bad; and upon the same ground it seemeth also, that 
an indictment for a nuisance to a common footway to the 
church of D. for all the parishioners of D. is not good; yet 
it seems, that if those last words, viz. “for all the parish- 
ioners of D.” had been omitted, such an indictment might be 
maintained. See 1 Hawk. P. C. 76. § 89. ` 

Sthly. That it is not safe in an indictment against a com- 
mon person for not repairing a highway, which he ought to 
have done in respect of the tenure of certain lands, barely to 
say that he was bound to repair it ratione tenuræ terræ, with- 
out adding swe. Also it is said, that in an indictment against 
A bishop, &c, for not repairing a highway, in respect to cer- 
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tain lands, it ought to be shown in what capacity he ought to 
repair it, because otherwise it cannot be known in what capa- 
city the process is to be awarded against him. 1 Hawk. P. C. 
c. 76. § 90. a 

If a man be charged to repair ratione tenuræ, he may throw 
it upon the parish by the general issue, Stra. 184, And it 
hath been held upon consideration, that ratione tenure is 
sufficient without suæ. Stra. 187, Hawkins positively states 
that the defendant ought not to plead quod non debuit repararey 
without showing who ought. 1 Hawk. P. C. c. 76. § 9% 
cites 1 Sid. 140; Carth. 213; 11 Mod. 273; 12 Mod. 18. 

Where a parish is charged with the reparation of a highway 
lying in aliená parochid, a consideration must be stated; ant A 
where the plea stated that another parish had repaired, and 
been used and accustomed to repair, and of right ought to 
have repaired, it was held bad for not showing the considera- 
tion. 6 M. § S. 260. ‘ 

6thly. That in every such indictment the fact alleged 
against the defendant must be expressed in such proper terms, 
that it may clearly appear to the court to have been a nui- 
sance; and for this cause it hath been resolved, that a pre- 
sentment for diverting a highway is not good, because a` 
highway cannot be diverted, but must always continue in the 
same place where it was, howsoever it be obstructed, and a 
new way made in another place. See 1 Hawk. P, C. c, 76 

91. 

Tt hath been resolved, that an indictment against a man for 
stopping a highway in his own Jand is good, without laying 
the offence done vi et armis. Also it is said, that a present- 
ment that a highway in such a place is decayed by.the default 
of the inhabitants of such a town, is good, without naming 
fh person in certainty. But it hath been adjudged that an 
indictment against particular persons must specially charge 
them every one; for which cause it hath been resolved that 
an indictment against several for not repairing their streets, 
that they, et corum uterque, did not repair them, is not good. 
See 1 Hawk. P. C. c. 76, § 92. 

Upon an indictment for not repairing a highway, if the 
defendant produce a certificate before trial that the way is 
repaired, he shall be admitted to a fine; but after verdict the 
certificate is too late, for then he must have a constat to the 
sheriff, who ought to return that the way is repaired, because 
the verdict, which is a record, must be answered by a record. 
Raym. 215. And where the defendants, indicted for not 
repairing a common footway, confessed the indictment, and 
submitted to a fine; it was held that the matter was not 
ended by their being fined; but that writs of distringas shall 
be awarded in infinitum, till the Court of B. R. is certified that 
the way is repaired, as it was when it was at best; but the 
defendants are not bound to put it in better repair than it has 
been time out of mind. 1 Salk. 358; 6 Mod, 163, If a de- 
fendant hath made a highway as good as it is capable of 
being made, it was said, in an extraordinary case, this shall 
not discharge him on an information against him, though it 
may be a mitigation of his fine, 3 Salk. 183, “Also it is no 
excuse for the inhabitants of a parish indicted at common 
Jaw, for not repairing the highways, that they have done the 
work required by statute; for the statutes are made in aid 
of the common law; and when the statute work is not suffi- 
cient, rates and assessments are to be made. Dalt. c. 26, 

It is said that if the right or title to repair such ways come 
in question, upon suggestion and affidavit made thereof, a 
certiorari may be had to remove the indictment into B. R. 

A person may be indicted for not repairing a house stand- 
ing upon a highway, which is ruinous, and like to fall down 
to the danger of travellers, whatever be his tenure, which in 
such case is not material, 1 Salk, 357. 

If there be a common footway through a close by pre- 
scription, and the owner of the close ploughs up the way, an 
sows it, and Jays thorns at the side of it, passengers may g0 
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over another footway in the same close without being tres- 
passers, Yelv. 142. And if a highway is not sufficient, 
any passenger may break down the inclosure of it, and go 
over the land, and justify it till a sufficient way is made. 3 
Salk. 182. 

Erecting a gate across a highway, though not locked, but 
opening and shutting at pleasure, is esteemed a nuisance ; for 
it is not so free and easy a passage as if there had been no 

ate; and the usual way of redressing nuisances of this kind 
3s by indictment; but every person may remove the nuisance 
by cutting or throwing it down, if there be occasion so to do; 
and it hath been held, that though there are many gates across 
highways, they must be anciently set up, and it shall be in- 
tended by license from the king upon the writ of ad quod 
damnum. Gro. Car, 184. See ante, LL. 

As to the Defence under the General Issue, and the necessity 
for a Special Plea.—Where an indictment or presentment is 
against the inhabitants of a parish at large, they may upon 
the general issue show that the highway is in repair, or that 
it is not a highway, or that it docs not lie within the parish ; 
for all these are facts which the prosecutor must allege in his 
indictment, and prove on the plea of not guilty, 1 Stra, 181; 
2 Saund. 158, n.(3). But it is settled that they cannot, upon 
the general issue, throw the burden of repairing on particular 
persons by prescription or otherwise, but must set forth their 
discharge on a general plea. 1 Mod. 112; 1 Vent. 256, 
This rule, however, was recently held not to apply to a case 
where the liability to repair was transferred from the inhabi- 
tants to other persons by a public act of parliament, to which 
all are supposed to be privy, and of which all are supposed to 
lave notice, 3 Campb. Where a person is charged 
with the repairs of a highway or bridge, against common 
right, he may discharge himself upon not guilty to the in- 
dictment ; and therefore, where a particular division of a 
parish is charged with the repair by prescription, or a parti- 
cular person by reason of tenure or the like, which are 
obligations against the common law, they may thus throw the 
burden either on the parish, or even on an individual. But 
if they will, though unnecessarily, plead the special matter, it 
is not enough to say that they ought not to repair, but they 
must go further, and show who ought. 1 Sid. 140; Carth. 
213; 1 Stra, 180; 3 Salk. 188, pl. 3; 2 Saund. 159, a. n. 

10). » 

on judgment be given against a parish, whether after verdict 
upon not guilty, or by default, the judgment will be conclu- 
sive evidence of the liability of the parish to repair, unless 
fraud can be shown. Peake's Rep. 219. But the record of 
an acquittal is not evidence to show that the plaintiff is not 
liable. Peake's Rep. 219. Because the acquittal might have 
proceeded upofi the want of proof that the road was out of 
repair. Mann. Ind. N. P, R. 128. Upon an acquittal of 
the inhabitants, a new trial is not allow 1 Wils. 298, cited 
2 Salk. 646; 4 M. § S. 337; 1 Starkie's Rep. 516; 6 East, 
315. But see 1 Barn. § Ald. 63. 





























V. 1. As to Highways.—A bill being at present before par- 
liament for consolidating the statute law upon the subject, it 
has been thought advisable to omit the sketch of the various 
statutory enactments with respect to the repair, diversion, or 
stopping up of highways, contained in the former edition of 
this work, Should this bill pass into a law before the publi- 
cation of the present edition, its provisions will be shortly 
noticed in the addenda at the end of the volume. 

In Scotland, by the acts 1669, c. 16; 1670, c. 9; 1686, c. 
8. justices of peace were empowered to regulate highways, 
bridges, and ferries; they might call out tenants, cotters, and 
servants, six days in the year to work on the highways, and 
they might assess the county, not exceeding 10s. for every 
1004. of valued rent, By the last of these acts, the commis- 
sioners of supply were joined with the justices; and by 
11 Geo. 3. two general meetings should be held annually 

You. i. 
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of the justices and commissioners on the business of the 
highways; bit by the 1& 2 Wm. 4. c. 43. the above and 
various other acts were repealed, and the law with respect to 
turnpike roads in that country consolidated. 

2. As to Turnpike Roads.—The turnpike roads of England 
were formerly placed under the management and direction of 
trustees, appointed by the respective acts of parliament oc- 
casionally passed for the making and repairing particular roads, 
But the powers of these acts being confined to separate and 
distinet objects, it was thought expedient to pass some general 
laws which should apply in common to all trustees and turnpike 
roads in general throughout the kingdom, Leach's Hawk., P. 
C. i.e. 76, App. 

By the conversion of highways into turnpike roads, the 
liability of parishes to repair such roads is suspended, except 
by the performance of their statute-labour, and in lieu of the 
parish, a body of trustees or commissioners, who are clothed 
with a contracting power, are enabled to levy tolls upon all 
passengers, and are authorised to raise money upon loan. 

By the common law we have seen, that whenever a high- 
way was out of repair, the inhabitants of the parish was bound, 
by actual labour thereon, to reinstate it in good order. Under 
the highway acts a ministerial agent is appointed to superin- 
tend the management of highways; actual labour is permitted 
to be compounded for in money, and a power is given to raise 
funds by assessment for effecting these repairs or other im- 
provements, to which the common law provision may prove 
inadequate ; while by the turnpike acts an additional body are 
appointed, who are made as it were the proprietors of the 
road, but nevertheless upon trust for the public. They are 
empowered to bargain and sell, and to enter into stipulations 
to r money by mortgage, and, which is the most im- 

















portant of their priviliges, they are authorized to levy a tax, 
the receipts of which are to be applied to the repair and im- 
provement of the roads place 
Wellbeloved on Highways, 180. 

The present turnpike acts are the 8 Geo. 4. c.126, (whereby 
all former general statutes on this subject were repealed,) the 
4 Geo. 4. c. 16, 


under their management. 


35,95; 5 Geo. 4.0.69; 7 § 8 Geo. 4. c, 24; 

and which acts are by the 4 § 5 Wm. 4, c. 
10, continued until the Ist June, 1836, or until the end of 
the then session of parliament. 

As these statutes are about to be superseded by one general 
act consolidating their provisions, no attempt will be here made 
to give even an outline of their enactments, which are very 
numerous and complicated, and will be found collected and 
arranged in Burn's Justice, 








VI. A private way, or the right of going over another man's 
ground, is classed by Blackstone among incorporeal heredita- 
ments. In such private ways, a particular man may have an 
interest and a arate though another be the owner of the soil, 
2 Comm, ec. 3. 

This may be claimed either by grant, prescription, custom, 
by express reservation, as necessarily incident to a grant of 
land, or by virtue of an inclosure act. Selw. N, P. 124, 

A person having the right of a private way over the land of 
another, cannot, as has been already observed, when the way 
is become impassable by the overflowing of a river, justify 
going on the adjoining land, although such land as well'as the 
Jand over which the way runs belong to the grantor of the 
way, Doug. 744; M. § S. 387. as the public are entitled 
to do where a highway be impassable. 

1. By Grant. A way may be claimed by grant, as where 
it grants that B, should have a way through a particular close, 
Com. Dig. Chimin, D. 3. 

So a covenant that another shall have and use a way 
amounts to a grant. 3 Lev. 305. 

When the owner of the land grants to another a liberty of 
passing over his grounds, to go to church, to market, or the 
like; Has case the gift or grant is particular; and confined 
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to the grantee alone; it dies with the person; and if the 
grantee leaves the country, he cannot assign over his right to 
any other ; nor can he justify taking another person in his 
company. Finch. L. 41. 

here a lease of premises described therein as abutting on 
an intended way, thirty feet wide, not then set out, the soil 
of which was the property of the lessor, and the lessee granted 
an under-lease, describing the premises as abutting on an in- 
tended way, without specifying the breadth ; it was held that 
the sub-lessee was entitled to a convenient way only. 2 B. $ 

96. 

Ifa man seised of Whiteacre and Blackacre uses a way 
through the latter to the former, and afterwards grants White- 
acre, with all ways, &c, such right of way passes to the 
grantee. 6 Mod. 3. 

re certain houses with a piece of ground, part of an 

Jjoining yard, were leased to w tenant, together with all ways 
with the said premises, or any part thereof, used or enjoyed 
before, and at the time of the lease granted ; the whole of the 
yard was in the occupation of one person, who had always 
‘used and enjoyed a right of way to every part of that yard ; 
it was held that the lessee was entitled to such right of way to 
the part of the yard demised to him, 5 B. & 4.880; S.C. 
1 D. & R. 506, 

Where the plaintiff claimed a right of way over the defend- 
ant’s soil, and it appeared that in the defendant's lease, grante 
ing him all ways without exception or qualification, there was 
a covenant for contributing with other occupiers of the lessor’s 
property, to the keeping up paths, &e. used in common by 
them, and it was proved that the plaintiff had always used the 
path in question, and: that there was no other path to which 
the covenant could apply ; it was held that it might be inferred 
that the defendant took the soil demised to him, subject to 
plaintiff's rightof way. 8 Bing. 856; S. C. 1 M. § Sc, 510. 

A way must not be claimed as appendant or appurtenant 
to a house, because it is only an easement, and no interest. 
Yelo. 159. But it may be quasi appendant thereto, and as 
such pass by grant thereof — Cro. Jac. 190. 

Ifa close is conveyed, with all ways thereto belonging and 
appertaining, the easement will not pass, except in the case 
of a way of necessity, where such right of way would pass 
without any words of grant of ways. Buist: 17. But a way 
not strictly appurtenant will not pass by those words in a con- 
veyance, unless the parties appear to have intended to use 
them in a sense larger than their ordinary legal sense. 1 Cr. 
§ M. 339. The words “belonging” and “appertaining” are 
synonymous. Zd. 448, Where an under-lease described the 
ground demised and the ways granted by the words “ all 
Ways thereunto appertaining,” a road over the soil of the 
original lessor was held not to pass by those words, although 
it might by the words “ heretofore used.” 2 B. § C. 96. 
Where a testator being seised in fee of the adjoining closes 
A. and B., over the former of which a way had immemoriully 
been used to the latter, devised B. with the appurtenances ; 
it was held that the devisee, under the word “appurtenances,” 
could not claim aright of way over A. to B., as no right of way 
‘was thereby created, and the old one was extinguished by the 
unity. of seisin in the devisor. 1 Boss. § Pull. 371. An 
existing way will pass by the word “ appurtenances." Zd. 

But according to the strict legal sense of the term “ appur- 
tenances,” it will not pass an easement which has become 
extinct, (as by unity of possession,) and which has no legal 
existence, although enjoyed de facto. 2 N. § M. 517. 

A right of way ora right of passage for water (where it 
does not create an interest in the land) is an incorporeal right, 
and stands upon the same footing with other incorporeal 
such as right of common, rents, advowsons, It lies not 
in livery but in grant, and a freehold interest in it cannot be 
created or passed (even if a chattel interest may, which it 
seems cannot,) otherwise than by deed. 5 B. & Cr. 229. 
© Grants of rights of way are, however, presumed from long 
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enjoyment, where their commencement cannot be accor 

for, unless a grant has been made. 5 B. § 4.237. TI 
uninterrupted enjoyment of a right of way for twenty years, 
and no evidence that it had been used by leave or favour, or 
under a mistake, was held sufficient to leave it to a jury to 
presume a grant, although the road in question had been ex- 
tinguished about twenty-six years before, made by the award 
of commissioners of an inclosure act. 3 East,224. So where 
there had been an absolute extinguishment of a right of way: 
for many years by unity of possession, but the way bad been 
used for thirty years preceding: an action for its obstruction, 
the jury were directed to presume a grant from the defendant. 
Bull. N.P.74. cited 3 T. R. 157. 

Though an uninterrupted possession for twenty years and 
upwards be a bar to an action ow the case, yet the rule must 
be taken with this- qualification, that the possession was with 
the acquiescence of the person seised of an estate of inherit- 
ance. The mere knowledge of the tenant is not sufficient, 
otherwise he might collude to the prejudice of his landlord. 
But presumptions have sometimes been made against the 
owners of lands during their possession, and by the acquies= 
cence of their tenants, in cases of rights of way and of com~ 
mon, because the tenant suffers an immediate and palpable 
injury to his own possession, and therefore is presumed. to 
be upon the alert to guard the rights of his landlord as well as 
his own. 11 East, 372. In every case where the party 
claiming relies on his want of possession, the question whether 
he knew or not of the enjoyment, is to be determined by the 
circumstances of the case, and may very properly be left for 
the consideration of the jury. 1 Price, 247; 2 Brod. $ Bing. 
667. 
‘The knowledge of the owner of the land, and his acquies- 
cence may be presumed from circumstances. ‘Thus where the 
lessees of a fishery had publicly landed their nets.on the shore 
at A. for more than twenty years, and had at various times 
dressed and improved the landing-place; and both the fishery 
and landing-place originally belonged to one person, but no 
evidence was offered to show that he or those who under him 
owned the shore at A. knew of the landing nets by the lessees 
of the fishery ; it was held, that it was properly left to the 
jury to presume a grant af the right of landing to the lessees 
‘of the fishery by some former owner of the shore at A. 2 
Brod. & Bing. 667 ; S. C. 5 Moore, 527. 

For the provisions of the recent prescription act, 2&3 Wm. 

. e. 71. with respect to.ways, see Prescription, II. and. for 
an important decision upon the construction of this statutes 
see Bright v. Walker, 4 Tyrr. 502. 

In this case it was held that user of more than twenty years 
without interruption by the plaintiff, who was assignee of a 
lease for lives under a bishop, of a way over ground held by 
an assignee of a similar lease, conferred no title under the 
above act as against the reversioner, the bishop, or even 
against his lessee. or persons claiming under such lessee, dur= 
ing the continuance of the term. And see 1 C. M. § R. G1 

A plea of twenty years of a right of way under the act is 
not defeated by proof of an agreed alteration of the line of way 
or by a temporary nonuser under and agreement between the 
parties. 1 M. g R. 328. 

By Prescription, A private way may also be claimed by 
prescription; as t man is seised in fee of a certain mese 
suage, and that he and all those whose estate he has in the 
same messuage, have from time immemorial had a way (de= 
scribing it as the case may be) from A. to B. 

A man may prescribe for a way from his house through a 
certain close, &e. to church, though he himself has lands next 
adjoining to his said house, through which of necessity he 
must first pass; for the general prescription shall be applies 
only to the lands of others. Palm, 387, 388; 2 Rol. Rep 
397. 

A way being only an easement, 
not be laid as appendant or appurtenant. Yelo. 159. 


and not an interest, should 
Where 
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a particular tenant relies on a presumptive right, he must, 
previous to the act above-mentioned, have set forth the seisin 
in fee of the owner, and then have traced his own title from 
the owner of the fee. 2 Salk. 562; Com. Dig. Chimin, (D. 
2); see now Prescription, III. 

Unity of possession of the land to which the way is claimed 
as appurtenant, with the land over which the way lies, ex- 
tinguishes the way, for it is an answer to the prescription, 
and the way is against common right. 1 Roll. Abr. 935; 3 
T. R.157; 5 East, 295; 1 Boss, & Pull. 871; 5 Taunt. 
Su. 

But where in trespass quare clausum fregit, defendant pre- 
scribed in a que estate for a right of way over the loc 
and it appeared that the defendant's Jand bad, wi 
years, been part of a large common, and after 
under the provisions of an act of p rliament, and allotted to 
the defendant's ancestor ; it was held, notwithstanding this 
evidence, the right claimed by the defendant's plea might 
exist; and the jury having found that in fact it APE tthe 
court refused to disturb the verdict. 9B. § C. 938. If the 
lessor enjoy a presumptive right of way, among other ease- 
ments, by virtue of the demised premises, such right. will pass 
to the tenant for life or years, Before the recent act, the only 
distinction between a tenant for years and tenant for life, was, 
that the former in pleading could not presente in his own 
right; but he must AR AAS right through his land- 
lord, or the owner of the freehold. Styl. 800; Carth, 432, 

3. By Custom, A custom that every inhabitant of such a 
vill shall have a way over such land, either to church or 
market, is good; because it is only an casement, but not a 
profit, 6 Rep. 60, b.; Co. Lit, 110, b.; Cro. Eliz, 180. See | 
9 H, Bl. 390; and tit. Prescription. | 

4, By Reservation, A right of way may be claimed by e: 

ress reservation ; as where A, grants land to another, reserv- 
ing to himself a way over such land, 1 Roll, Abr. 109, pl. 45 5 
Com. Dig. Chimin, D. 2; and see ? B, §C.197; 3 D. §R. 
414, 

5, Through Necessity, As aright of way may be created by 
an express grant, so it may also arise by an implied grant, 
where the circumstances are such that the law will imply such 
grant. This right of way has been commonly termed a way of 
necessity, but itis in fact only a right of way by implied grant; | 
for there seems to be no difference where a thing is granted by 
express words, and where it passes as incident to the grant by 
operation oflaw. 1 Wins. Saund. 823, note. See 4 M. § S. 387. 

A purchaser of part of the lands of another, has a way of ne- 
cessity over the vendor's other lands, if there be no convenient 
way adjoining; so if a man having four closes lying together, 
sells three, and reserves the middle close, to which he hath no 
way but through one of those sold, although he did not re- 
serve any way, yet he should have it as reserved to him by 
the law. Cro. ca 170. A way of necessity passes by a 

rant or lease of the land without being expressed ; for the 
land cannot be used without a way. Cro. Jac, 189. So also 
a conveyance of land by a trustee, to which there is no ac- 
cess but over the trustee’s land, passes a right of way. 8 T. 
R. 50. So if the owner of two closes, having no way to one 
of them but over the other, part with the latter without re- 
serving a right of way, it will be reserved to him by opera- 
tion of law. Zd. 

A way of necessity cannot be pleaded generally, without 
showing the manner in which the land over which the way is 
claimed is charged with it. 4M. § S. 387. See 1 Wms. 
Saund. 325, n, 6. A way of necessity exists after a unity of 
possession, which would otherwise have extinguished the way 
and a subsequent severance. Buckley v. Coles, 6 Taunt. 311. 

This right of way is limited by the necessity which created 
it, and when such’ necessity ceases, the right of way also 
ceases; therefore if at any subsequent period the party for- 
erly entitled to such way can approach the place to which 









































it led by passing over his own land, by as direct a course as 
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. 
he would have done by using the old way, the latter will cease 
to exist. 2 Bing. 76. 

Where there is a private road through a farm, the parson 
may use it for carrying away his tithe, though there is another 
public way equally convenient. 6 Last, 103. 

But a rector cannot claim a permanent right of way for the 
purpose of carrying away his tithe, unless by prescription or 
grant. And the owner or occupier of the soil, provided he 
claim it bond fide for the convenient management of the farm, 
has a right to vary and stop upa way by which tithe has been 
carried, although he thereby puts the tithe owner to great in- 
convenience by compelling bim to use a more circuitous rout 
for that purpose. 2C. § M. 266; 4 Tyrr. 1, 


VII. Where a right of way has been once established by 
clear evidence of enjoyment, itean only be defeated by distinct 
evidence of interruption acquiesced in; an unsuccessful attempt 
on the part of the-occupiers of the land, over which the way 
run, from time to time to interrupt such right, will not be 
sufficient to get rid of it, 3 Bligh, N.S. 444—447. By the 
áth section of the 2 & 3 Wm. 4, c. 71. (See Prescription, 111.) 
no act is to be deemed an interruption, unless the same shall 
have been acquiesced in for one year after the party inter- 
rupted shall have had notice thereof and of the person making 

izing the same to be made, 

It seems thata release of a right of way previously esta~ 
blished may be presumed from the declaration of a party 
that he has no such right, 3 Bligh, 241, 842; or fromnon- 
user for twenty years, 3B. § C. 389. A prescriptive right 
of way to a public towing path on the banks of a navigable 
river, is not destroyed by that part of the river adjoining the 
towing-path having been converted by statute into a floating 
harbour, although such towing-path was thereby subject to be 
used at all times of the tide, whereas before it was only used 
at those times when the tide was sufficiently high for the pur- 
poses of navigation; and such prescription is not destroyed 
by a clause in the statute whereby the undertakers of the work 
were authorized to make a towing-path over land comprising 
the towing-path in question, on paying a compensation to the 
owner of the soil, 3 B. & 4. 195 

By the general inclosure act, (41 Geo. 3, c. 102. § 10.) the 
commissioners are directed to set ont private roads, and by 
§ 11, all roads not so set out shall be extinguished. 








VIII. Ifone grants a way, and afterwards digs trenches in 
it to my hindrance, I may fill them up again, But if a way 
which a man has, becomes not passable, or becomes very 
bad, by the owner of the land tearing it up with his carts, 
so that the same be filled with water, yet he who has the 
way cannot dig the ground to let out the water, for he 
has no interest in the soil. Godb. 52, 53. But in such 
case he may bring his action against the owner of the land 
for spoiling the way, or perhaps he may go ont of the way, 
upon the land of the wrong doer, as near to the bad way as 
he can, But where a private way is spoiled by those who 
have a right to pass thereon, and not through the default of 
the owner of the land, it seems that they who have the use 
and benefit of the way ought to repair it, and not the owner 
of the soil, unless he is bound thereto by custom or special 
agreement. 2 Burr, 382. 

Disturbance of ways is very similar in its nature to dis- 
turbance of common. See Common. It principally happen- 
ing when a person, who hath a right to a way over another's 
grounds, by grant or prescription, is obstructed by inclosures, 
or other obstacles, or by ploughing across it; by which 
means he cannot enjoy his right of way, or at least not in so 
commodious a manner as he might have done, If this bea 
way annexed to his estate, and the obstruction is made by the 
tenant of the land, this brings it to another species of injury 5 
for it is then a nuisance, for which an assize would formerly lie, 
See eee Butif the right of way, thus obstructed by'the 
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tenant, be only in gross, (that is, annexed to a man’s person, 
and unconnected with any lands and tenements,) or if the 
obstruction of a way belonging to an house or land is made 
by a stranger, it is then in either case merely a disturbance: 
for the obstruction of a way in gross is no detriment to any 
lands or tenements, and therefore does not fall under the 
Jegal notion of a nuisance, which must be laid ad nocumentum 
liberi tenementi; and the obstruction of it by a stranger can 
never tend to put the right of way in dispute: the remedy 
therefore for these disturbances was never by assize or any 
real action, but is by the universal remedy, of action on the 
case to recover damages. 3 Comm. c. 16; Hale on F. N. B. 
183; Lutw. 111, 119. 

An action on the case lies for the disturbance of a right of 
way, created either by reservation, grant, or prescription, 
(Com. Dig. Action on the Case for Disturbance, A. 2; Roll. 
Abr. 109.) and such disturbances may be either by absolutely 
stopping up the way, or by ploughing up the Jand through 
which the way passes, (2 Roll. Abr. 140); or by damaging the 
way with carriages so that itis of no use. Laughton v. Ward, 

utw. 111. But such action will not lie for the disturbance 
of a highway, unless the plaintiff has sustained some special 
damage, Co. Litt. 56, a.; 5 Rep. 73, a. ; 2 Bing. 268, 
266, 

Tn a late case it was held that a reversioner cannot maintain 
an action on the case against a stranger for merely entering 
upon his land held by a tenant on lease ; though the entry be 
made in exercise of an alleged right of way, such an act during 
the tenancy not being necessarily injurious to the reversioner, 
for in order to entitle a reversioner to maintain an action on 
the case against a stranger, he must allege in his count, and 
prove at the trial, an actual injury to his reversionary interest. 
4 B. & Ad. 72. See 1 M.§ S. 284; 2 M.& sS. 5. 

In a declaration for a disturbance of a private way, it is 
necessary to state the terminus à quo and ad quem; and if it 
Jead to a private close, to state some interest of the plaintiff 
therein. And it should also be shown whether the way be a 
cart way, horse way, or foot way. Com. Dig. Action on the 
Case for Disturbance, (B. 1.); 8 Bast, 4; Noy, 86; S. C. 
Latch. 166; see 1 C. § P.579. But in both, the termini of a 
private way claimed by prescription should be correctly stated ; 
it is not necessary to take notice of all the intervening land, 
3 B. & Ad. 229; and see 1 H. Bl. 851; 1 East, 331. 

Tn an action on the case for not repairing a private road 
leading through the defendant's close, it is sufficient to allege 
that the defendant as occupier of the close is bound to repair. 
3 T. R. 766. a 

For the recent regulations made by the rules of H. T. 4Wm. 
4, as to pleading rights of way, see Trespass, V. 

WEALD or WALD. In the beginning of names of 
places, signifies a situation near a wood, from the Sax. weald, 
ive, a wood. The woody parts of the counties of Kent and 
Sussex are called the wealds, though misprinted wildes in the 
13 & 14 Car, 2. c. 6. 

WEALREAR, from the Sax. weal, strages, and reaf, spo- 
liatio.| The robbing of a dead man in his grave. Leg. 
Etheldred, cap. 21. 

WEAR. A great dam made across a river, accommo- 
dated for the taking of fish, or to convey a stream to a mill. 

All wears for the taking of fish are to be put down, ex- 
Sy on the sea-coasts, by Magna Charta, c. 23. and 25 Ed, 3. 
ste 4. 0. A 

Commissions shall be granted to justices to keep the 
waters, survey wears and mills, and to inquire of and cor- 
rect abuses; and where it is found by them that any new 
wears are made, or others altered, to the nuisance of the 
public, the sheriff, by scire facias, is to give the person 
making them notice of it; and if he do not amend the same 
in three months, he shall forfeit 100 marks, &e. 1 Hen. 4. 
c. 12; 4 Hen. 4. c. 11; 12 Edw. 4, c. 7. See further Rivers. 

WEAVERS. By the2 & 3 P. & M. c. 11. persons using 
the trade of a weaver should not keep a cucking or fulling- 
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mill, or use dyeing, &e. : or have above two looms in a house, 
in any corporation or market-town, on pain of forfeiting 20s. 
a week: and should serve an apprenticeship of seven years to 
a weaver or clothier, or should forfeit 20l. &c.; but this sta- 
tute was repealed by the 49 Geo. 3. c. 109. See Manufac- 
turers, Servants. 

WED, Sax.] A covenant or agreement; whence to wed, 
a wedded husband, wedded bond-slave. Cowell. 

WEDBEDRIP. The customary service which inferior te- 
nants paid to their lord in cutting down their corn, or doin; 
other harvest duties. From the Sax. wed, a covenant, ant 
biddan, to pray or desire, and rippan, to reap or mow. As a 
covenant of the tenant to reap for the lord at the time of his 
bidding or commanding. Paroch. Antiq. 401 ; Cowell. 

WEEK, seplimana.| Seven days of time ; four of which 
weeks make a lunar month, &c, The week was said to be 
originally divided into seven days, according to the number 
of the seven planets, Skene, 

WEIGH, age) A weigh of cheese or wool, containing 
two hundred and fifty-six pounds; in Essex, the weigh ol 
cheese is three hundred pounds. A weigh of barley or malt 
is six quarters or forty-eight bushels. There is also a weigh 
of salt. See 9 Hen. 6. c. 8 (repealed.) 

WEIGHTS, [pondera] anp MEASURES. Are used 
between buyers and sellers of goods and merchandize, for 
reducing the quantity and price to a certainty, that there may 
be the less room for deceit and imposition, 

‘There are two sorts of weights in use with us, viz. troy 
weight and avoirdupois; troy weight contains twelve ounces 
to the pound and no more; avoirdupois contains sixteen 
ounces in the pound; in this weight twelve pounds over are 
allowed to every hundred, so as one hundred and twelve 
pounds make the hundred weight. Dalt. 248. 

In the composition of troy weight, twenty pennyweights 
make an ounce, twenty-four grains a pennyweight, twenty 
mites a grain, twenty-four droits a mite, twenty perits A 
droit, and twenty-four blanks a perit, The troy weight is 
said to be 20s. sterling in the pound; and the avoirdupois 
weight 26s, sterling. 4 Shep. Abr. 194. 

Fleta mentions a weight called a trone weight, being the 
same with that we now call troy weight, andl aecordieti 
the same author, all our weights have their composition from 
the penny sterling, which ought to have weighed thirty-two 
wheat-corns of the middle sort ; twenty of which pence made 
an ounce, and twelve such ounces a pound; but fifteen 
ounces made the merchants’ pound. Fleta, lib. 2, c. 12. 

‘As to what articles shall now be sold by troy weight, and 
what by avoirdupois weight, and for the other provisions of the 
recent statutes relating to weights and measures, see Measure. 

Wrtours or Auncet, Mentioned in the (repealed) statute 
14 Edw. 3. st. 1, c. 12. See Auncel Weight. 

WEND, nendus, i. e. perambulatio, from the Sax. mendan] 
A certain quantity or circuit of ground. Rental. Regal 
Maner. de Wye, pag. 31. 7 

WERELADA, from the Sax. were, i. e. pretium capitis 
hominis occisi, et ladian purgare.) Where a man was slai 
and the price at which he was valued not paid to his relations, 
but the party denied the fact, then he was to purge himsel 
by the oaths ‘of several persons, according to his ‘i egree and 
quality; and this was called werelada. Leg. Hen. 1. c. 1% 
See next title. 

WERGILD, WEREGILD, weregildus.] The price of 
homicide or other enormous offences, paid partly to the king 
for the loss of a subject, partly to the ioratahosk vassal be, 
was, and partly to the party injured, or the next of kin oi 
the person slain, ZZ. I.1. See 4 Comm. 188. 

In our Saxon laws, particularly those of King Athelstan 
the several weregilds for homicide were established in pro- 
gressive order, from the death of the ceorl or peasant, UP to 
that of the king himself, And in the laws of King Henry I 
we have an account of what other offences were then re- 
deemable by weregild, and what were not so, The weregild 
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of aceorl was 266 thrysmas, that of the king 80,000, cach 
thrysma being equal to about 1s. of our present money. The 
weregild of a subject was paid entirely to the relations of 
the party slain; but that of the king was divided, one half 
being paid to the public, the other to the royal family. 
4 Comm. c. 23, and note. See Appeal of Death, Homicide, 

WEST-SAXON-LAGE. The law of the West Saxons. 
See Merchenlage. 











WESTMINSTER, Westmonasterium, Sax. West-myn-ster, | 


i.e. occidentale monasterium.) ‘The ancient seat of our kings, 
and is now the well-known place where the high court of 
parliament and courts of judicature sit. 

It had great privileges granted by Pope Nicholas, among 
others, ut amplius in perpetuum regiæ constitutionis locus sit 
atque repositorium regalium insigniw 4 Inst. 255. h 

By the 57 Geo. 3, c. 19. § 23, reciting that it is highly in- 
expedient that public meetings or assemblies should be held 
near the houses of parliament, or the courts of justice in 
Westminster Hall at certain times, it is enacted that no public 
meeting of more than fifty persons shall be convened or 
meet in any open street or place within the distance of one 
mile from Westminster Hall gate (except such parts of St. 
Paul's, Covent Garden, as within such distance,) for the 
purpose or on pretext of preferring or considering of any pe- 
tition, &c. to the houses of parliament for alteration of matters 
in church or state, on any day on which either house of par- 
Jiament shall sit, nor on which the courts of justice shalt sit 
in Westminster Hall; and any meeting to the contrary shall 
be deemed an unlawful assembly ; but this not to extend to 
meetings for elections, or to persons attending business in 
parliament or the courts of justice. 

See further, Bishop, Fish, London, Police, Sc. 

WHALE-FISHERY. Bounties were formerly granted 
by parliament to the ships engaged in the whale fishery. T'he 
first bounty allowed in 1732 was 20s, a ton to every ship of 
more than 200 tons burden, whieh was doubled in 1749. In 
1777 it was reduced to 30s. but was restored to its former 
amount in 1781, which it preserved till 1787, when it was 
again diminished to 30s., and in 1792 farther lessened to 25s., 
and in 1795 to 20s., which sum it continued until 1824, 
when it was altogether withdrawn. 

For the statutes regulating the whale-fishery, see Fish; 
and see further M‘Culloch's Com. Dict. 

WHARF, wharfa.] A broad plain place, near some creek 
or haven, to lay goods and wares on, that are brought to or 
from the water. 12 Car. 2. 

There are two denominations of wharfs, viz, legal quays 
and sufferance whar The former are certain wharfs in all 
seaports, at which all goods were required by the 1 Eliz. 
c. 11. (now repealed) to be landed and shipped, and they 
Were set out for that purpose by commission from the Court 
of Exchequer, in the reign of Charles II. and subsequent 
sovereigns. Many others have been legalized by act of par- 
liament, In some ports, as Chepstow, Gloucester, &e. certain 
wharfs are deemed legal quays by immemorial usage. For 
the lawful wharfs belonging to the port of London, see Key. 

Sufferance wharfs are places where certain goods may be 
Janded and shipped, such as hemp, flax, coal, and other bulky 
goods, by special suflerance granted by the crown for that 
purpose. A 

See Harbours and Havens, Port, Ships. 

WHAREAGE, wharfagiam.| Money paid for landing of 
goods at a wharf, or for shipping and taking goods into a 
Doat or barge from thence. See 22 Car. 2. e. 11. 

WHARFINGER. He that owns or keeps a wharf. 
Carrier. 

WHEELAGE, rotagium.] Tributum quod rotarum no- 
mine penditur ; hoc est, pro plaustris et carris transeuntibus. 
Spelm. 

WHERLICOTES. The ancient British chariots that were 
used by persons of quality, before the invention of coaches, 
Stone's Surv. Lond. p. 70. 
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WHINIARD. A sword, from the Sax. winn, i. e. to get, 
and are, honour; because honour is gained by the sword, 
A cant word used by Butler in Hudibri 

WHIPPING. A punishment inflicted for many of the 
smaller offences. 

‘The punishment of whipping has been long recognized by 
the English law, the 22 Hen. 8. c. 12. directing all vagabonds 
ing to be whipped. 

By the 1 Goo: 4. c. 51. this punishment is very properly 
abolished with respect to females, and imprisonment to hard 
labour or solitary confinement is substituted in its stead. 

By the new Larceny Act, 7 & 8 Geo. 4. c. 29. and the Ma- 
licious Trespass Act, 7 & 8 Geo. 4. c. 80, wherever the pu- 
nishment of whipping is left at the discretion of the court, 
three times is the very extent to which it is allowed to be 
inflicted; and it is never imposed but in addition to imprison- 
ment, 

Where a statute. directs an offender, on conviction, to be 
committed to prison, there to remain and be corrected, this 
implies whipping; and, indeed, renders that punishment a 
necessary part of the judgment, leaving no alternative in 
the discretion of magistrates. 14 East, 606. But most of 
the new penal statutes which impose this punishment, now 
give the magistrate a discretionary power. 

See further, Judgment (Criminal.) 

WHITEHART-SILVER. A mulct on certain lands in 
or near the forest of Whitehart, paid early into the Exchequer, 
imposed by King Henry III. upon Thomas de la Linde, for 
killing a beautiful white hart, which that king before had 
spared in hunting. Cambd. Brit. 150. 

WHITE-MEATS. Milk, butter, cheese, eggs, and any 
composition of them, which before the Reformation were 
forbid in Lent as well as flesh, till King Henry VIII. pub- 
lished a proclamation allowing the cating of white-meats in 
Lent. Anno 1543. 

Wmre-Rexr. A duty or rent payable by the tinners in 
Devonshire to the Duke of Cornwall. See Quit Rent. 

Winre-Rexrs, Payments or chief rents reserved in silver 
or white money, called white-rents or blanch-farms, redditus 
albi, in contradistinction to vents reserved in work, grain, 















&e, See Alba Firma, 
Winre-seuns. A kind of esquires called by this name. 
WHITSUNTID The feast of Pentecost, being the fif- 





tieth day after East 

It is so called, saith Blount, because those who were newly 
baptized came to the church, between Easter and Pentecost, 
in white garments. Blount’s Dict. 

WHITSUN-FARTHINGS, Mentioned in letters-piutent 
of King Henry VIII, to the dean of Worcester. See Pente- 
costals, 

WHITE STRAITS. A kind of coarse cloth in Devon- 
shire, about a yard and half-a-quarter broad, raw; mentioned 
in the (repealed) 5 Hen. 8. c. 2. 

WIC. A place on the sea-shore, on the bank of a river. 
1 Inst. 4, It more properly signifies a town, village, or dwell- 
ing-place ; and is often in the Saxon language made a ter- 
ion to the name of the town, which had a complete 
name without it, as Lunden-wic, i. e. London town; so 
Ipswich is written in some old charters Villo de Gippo wico, 
which is the same thing, for Gipps is the name, and Gipps 
wie is Gipps town. 

WICA, A country-house or farm. 
houses, now called the wick and the wike, 
Glaston, 29. 

WICHENCRIF, Sax. witchcraft.) The word occurs in 
the laws of King Canute, c. 27. 

WIDOW, vidua, relicta.] A married woman bereft of 
her husband, left all alone. Litt. 

The widow of a freeman of London may use her husband's 
trade, so long as she continues a widow. Chart. K. Cha. I. 
See Baron and Feme, Dower. 

Wiıpow’s Cuamger. In London, the widow of a freeman 

















There are many such 
Cartular, Abbat. 
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is, by the custom of the city, entitled to her apparel, and the 
furniture of her bed-chamber, called the widow’s chamber. 
See Executor, V. 9. 

Wirow or rire Kise, vidua regis.] Was she that after her 
husband's death, being the king’s tenant in capite, could not, 
during the continuance of the feodal law of tenures, marry 
again without the king's consent. Staundf. Prærog. c. 4 
See Tenures. 

Winow’s Terce. The right which the wife hath after her 
husband's death to a third of all the rents he died infeft of 
during life. Scotch Dict. See Dower. 

WIFE, uxor.] A woman married, See Baron and Feme. 

WIGREVE, from the Sax. mig, i. e. sylva, and greve, 
prepoites.) The overseer of a wood. Spelm. 

IGHT ISLAND, was anciently called Guith, by the 
Britons; whence it had many other names, as etu, Wotha, 
§e. Law Lat. Dict. 

WILD FOWL. By the 26 Hen. 8. ¢.11. and 9 Ann. c. 25. 
various provisions were made prohibiting the taking of wild 
ducks, teals, widgeons, or other water fowl, out of season, 
or the taking of their eggs; and by the 2 Jac. 1. c. 27. per- 
sons shooting at any mallard, duck, teal, or widgeon, might 
be imprisoned for three months, unless they paid the fine, or 
gave the security not to offend again therein-mentioned. 

All of these acts, however, were repealed by the recent 
statute amending the Game Laws, which contains a clause 
whereby persons having in their possession the eggs of any 
wild duck, teal, or widgeon, are made subject to a penalty. 
See Game, I. 

Wits, Esrares ar, A species of estates not freehold. 
An estate at will is where lands and tenements are let by 
‘one man to another, to have and to hold at the will of the 
lessor, and the tenant by force of this lease obtains posses- 
sion. Litt. § 68. 

Such tenant hath no certain indefeasible estate, nothing 
that can be assigned to him by any other; because the lessor 
may determine his will, and put him out whenever he pleases. 
But every estate at will is at the will of both parties, land- 
Jord and tenant; so that either of them may determine his 
will, and quit his connexions with the other, at his pleasure. 
1 Inst. 55. Yet this must be understood with some restric- 
tion; for if the tenant at will sows his land, and the land- 
lord, before the corn is ripe, or before it is reaped, puts him 
out, yet the tenant shall have the emblements, and free in- 
gress, egress, and regress, to cut and carry away the profits. 
1 Inst. 56. And this for the same reason upon which all 
the cases of emblements turn, viz. the point of uncertainty ; 
since the tenant could not possibly know when his landlord 
would determine his will, and therefore could make no pro- 
vision against it: and having sown the land, which is for the 
good of the public, upon a reasonable presumption, the law 
will not suffer him to be a loser by it, But it is otherwise, 
and upon reason equally good, where the tenant himself de- 
termines the will; for in this case the landlord shall have the 
profits of the land. 1 Inst, 55. See Emblements, 

What act does or does not amount to a determination of 
the will on either side, has formerly been matter of great 
debate in our courts, But it now seems settled, that, (be- 
‘sides the express determination of the lessor’s will, by de- 
elaring that the lessee shall hold no longer, which must 
either be made upon the land, or notice must be given to the 
Jessee,) the exertion of any act of ownership by the lessor, 
as entering upon the premises and cutting timber, taking a 
distress for rent and impounding it thereon, or making a 
feoffment, or lease for years of the land, to commence imme- 
diately; any act of desertion by the lessee, as assigning his 
estate to another, or committing waste, which is an act in- 
consistent with such a tenure; or, which is instar omnium, 
the death or outlawry of either lessor or lessee, puts an end 
to or determines the estate at will. 2 Comm. c. 9. 

The law is however careful, that no sudden determination 
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have reasonable ingress and egress to fetch away his goods 
and utensils. Litt, § 69. And if rent be payable quarterly 
or half-yearly, and the lessee determines the will, the rent 
shall be paid to the end of the current quarter or half-year. 
Salk. 414; 1 Sid, 339, And, upon the same principle, 
courts of law have of late years leaned as much as possible 
against construing demises, where no certain term is men- 
tioned, to be tenancies at will; but have rather held them 
to be tenancies from year to year so long as both parties — 
please, especially where an annual rent is reserved ; in which 
case they will not suffer either party to determine the tenancy 
even at the end of the year without reasonable notice to the 
other, which is penal understood to be half a year, 2 
Comm, ©. 9. 

This head of law is now of the less importance, because in 
pursuance of the leaning above-mentioned, it seems settled 
that what was formerly a tenancy at will by implication, shall 
now be considered a tenancy from year to year, determinable 
by half a year’s notice expiring at the end of a current years 
And it has been held even in construing the statute of frauds, 
where the words are that any lease, &c. for more than three 
years not in writing, shall operate only as a tenancy at will, 
that such a lease makes a tenancy from year to year. 8 ZT. 
R. 3. ‘The term tenancy at will by implication is here used, 
because the general expressions that tenancies at will exist 
only notionally, and are, in fact, become tenancies from year 
to year, must be confined to those cases in which no deter- 
minate term being expressed, the law formerly implied a 
holding at will, and in which it would now, from an annual 
reservation of rent, or ‘any other circumstances showing 
that the parties contemplated a holding fora year at least, 
imply a tenancy from year to year, A strict tenancy at 
may be still created, though it seldom is so, by express 
agreement. See Hargr. § Butler's Co, Litt. 56, a. n. 361. § 
4 Taunt, 128; Coleric ige's note to 2 Comm. e, 9. q 

See also Lease, Sufferance, &o. 

Witt. uz Summons. In Scotch law, that part of the 
letter of diligence, or process, which contains the order 
the sovereign, beginning with these words, “ Our will is,” &e. 


WILLS; on 
Last Wits AND TESTAMENTS. 


A preliminary observation is necessary ; namely, that the 
system of wills, under the laws and decisions hereinafter men= 
tioned, does not extend generally to Scotland; a will or 
testament being incapable of conveying landed ‘property in | 
that part of the kingdom, and having of late been greatl 
superseded in practice even as to personal property by deeds 
of general disposition. 

Phe following summary as to the dispositions of lands in 
Scotland, which have superseded wills and testaments, is ab- 
stracted from Bell's Scotch Law Dictionary. 4 

The transmission of land is, by the law of Scotland, regu- 
lated entirely on feudal principles. In all such transmis- 
sions there is a superior and a vassal. On the death of the 

the heir pointed out by the investiture, that is, by 
the title to the land, applies to the superior, and receives a 
renewal of the right; and it is a peculiarity in the law of 
Scotland, that a person on death-bed can do no deed 
which the interest of the heir at Jaw can be any way al 
fected ; and where a person has been ill at the time of any 
disposition made, it is only by going to kirk or market un- 
supported, or by surviving the execution of the deed of dis- 
position for sixty days, that the objection of death-bed ea™ 
be taken off. 


It is on these grounds, therefore, that landed property 
must be conveyed in Scotland by deed, in the form of a dis- 
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position, by which the grantor gives, grants, and disposes in 
terms of present donation: and that the mere nomination of 
an heir in lands, or any similar form in the nature of a devise, 
as it is termed in the English law, is ineffectnal to convey a 
right to lands under the law of Scotland. It may appear, 
perhaps, that by this form of deed the proprietor must in- 
stantly deprive himself of the property of his lands; and so 
he does in form; but by the use of two clauses, the one re~ 
serving his life interest, and the other a power to revoke or 
alter the deed, joined to the power of retaining it in his own 
possession or putting it into the custody of a friend, and still 
possessing the power of altering it, all danger from this form 
of conveyance is done away. One clause of the deed also 
specifies the consent of the party granting to the registration 
anne and appoints proctors for that purpose. ‘The deed 
must be executed in the presence of two witnesses named and 
described in the deed itself, 

The reasons on which the form of a will or testament of 
personal property has in Scotland given way to that of a deed 
of disposition, depends on the construction of laws peculiar 
to that country, ‘The present general adoption of the method 
by deed must obviously have arisen from the convenience of 
uniting the final disposition of a person's lands and move- 
ables in the same instrument, by which a proprictor may 
convey his whole property to such persons as he prefers, and 
burthen them with the payment of such legacies as he thinks 
proper. p 4 

It may also be observed that, with respect to the wills of 
seamen and mariners, specific regulations are made by the 11 
Geo. 4. and 1 Wm. 4. c. 20. to prevent impositions upon them, 
as to the disposal of their pay and prize money: but these 
do not supersede the general rules of law in case of wills of 
real estates. See Navy, II. 

In 1833 the Real Property Commissioners made a re- 
port upon the subject of wills, in which, after giving a 
compendious account of the present state of the law, they 
concluded by appending to the report a variety of proposi- 
tions, having for one of their principal objects the reduction 
of the law to a uniform standard, with respect to the exe- 
cution and operation of wills of real and personal estate, A 
bill founded upon this report has just passed through the 
House of Commons, and some of the most important alter- 
ations it has in contemplation will be noticed in the course 
of the present title. 3 

The Real Property Commissioners, in their report, also 
propose to take away the jurisdiction of the Spiritual Courts, 
with respect to the probate of wills and the granting of the 
administrations, as well as with regard to legacies and other 
testamentary matters. ‘They recommend a general office to 
be established in the metropolis, where wills shall be re- 
gistered, instead of being proved in the ecclesiastical courts, 
äs at present, and that the jurisdiction of determining upon 
the validity of wills of personalty, and the power of granting 
administrations, which are also to be registered, shall be 
transferred to the Court of Chancery. 

Proceeding to state the general law of England, and which 
also extends to Ireland, on this subject, the subject may be 
considered under the following heads :— 











I. Of the Form and Manner of making Wills and Co- 

dicils. 

1. The Nature, and different Sorts of Wills, 

2. Nuncupative Wills. 

3. Codicils. i 

4, Of various and contradictory Wills, Codicils, and 
Legacies. And sce title Legacy. 

5. How Wills shall be executed by a Testator, 
attested by Witnesses. 


and 


IL. Who are capable or incapable of making Wills. 
1. Generally; Aliens. . 
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2. Infants; Idiots; Lunatics: Others disabled by 
temporary Incapacity: Deaf, Dumb, and Blind 
Persons. 

3. Femes Covert, 

4, Persons under Duress, 

5. Criminals; Traitors; Felons; Outlaws; Excom- 
municates; §c. 

III. What may be disposed of by Will. 

1. Of the Statutes enabling Persons to devise. 

2. What Estates and Things are devisable. 

. Of lapsed Devises. 
IV. 1. Of the Republication of Wills. 

2. Of the Revocation of Wills. 

V. General Rules as to the Construction of Wills. 








For further matter, connected with this subject, see De- 
scent, Estate, Executor, Executory Devise, Legacy, Remainder, 
Tail, or Fee-Tail, §c. 


I. 1, A wini or testament is, “ the legal declaration of a 
man’s intentions of what he wills to be performed after his 
death ;” a will or testament being of no force till after the 
death of the testator, or person making it. 1 Jnst. 111. 

A will and a testament, strictly speaking, are not words 
of the same meaning, A will is properly limited to land, 
and a testament only to personal estate; and the latter re- 
quires executors, Wills, by which lands are disposed of, 
are regulated by several statutes made for that purpose, and 
are a conveyance unknown to the old common law, which 
permitted a’ man only to dispose of his goods or personal 
property, So the word devise seems most properly appli- 
cable to the disposition of lands by will; and bequest or le- 
gacy to that of personal estate. But in a course of time the 
words have come to be applied indifferently to a disposition 
of lands or goods, which are frequently and continually dis- 
stributed and devised, at the same time, by the same will. 
Burn, Ecel. L. tit. Wills. 

Upon the notion that a devise of land by will is merely a 
species of conveyance, is founded the following distinction 
between such devises, and dispositions of personal estate 
that a devise of a man’s goods and personal property will 
operate upon all such personal estate as the maker of the 
will dies possessed of, at whatever distance of time he may 
die after making the will. But a devise of real estate will 
only operate on such estates as were his at the time of ex- 
ecuting and publishing his will; so that freehold lands, pur- 
chased after making the will, cannot pass under any devise 
in that will, unless the will shall have been legally and for- 
mally republished subsequent to the purchase or contract, 
See post, IV. 1. 

It is intended, however, to alter the Jaw in this respect, 
so that any freehold or other property acquired by a testator 
subsequent to the execution of his will shall pass by it, and 
the will be considered, with reference to the property com- 
prised in it, as speaking at the testator’s death, unless a con- 
trary intention appears. See post, V. 

Wills and testaments are divided into two sorts; first, 
written; and secondly, verbal, or nuncupative. 

The Jaw also takes notice of a particular gift, in the nature 
of a will, made by any one in contemplation of immediate 
death, which is called donatio causd mortis; a gift in prospect 
of death. This is, where a man, being ill, and ex pectin, 
to die, gives and delivers something to another, to be his in 
case the giver dies; but if he lives he is to have it again, In 
every such gift, there raust be a delivery made by the giver 
himself, or some person by his order, in his last sickness, 
while he is yet alive; for the gift will not be good if the de~ 
livery is made after his death, The delivery, however, may 
be made either to the person himself, for whom the gift is 
intended, or to some other for his use, which will be equally 
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‘effectual, so as it is made in the life-time of the party giving. 
See further, Donatio causd mortis, Legacy. 

No stamp-duty whatever is imposed on wills; but the pro- 
hate or letters of administration are charged with certain 
duties, in proportion to the value of the deceased's personal 
property. A will may therefore be written and executed by 
the testator on unstamped parchment or paper. 

2, A Noncurative Witt extends only to the personal 

perty of the testator, and is his intention, declared in his 
jast hours before a sufficient number of witnesses, and after- 
wards reduced to writing. 

‘As these verbal wills (which were formerly more in use 
than at present, when the art of writing is become almost 
universal) are liable to great impositions, and may occasion 
many perjuries, the Statute of Frauds, 29 Car, 2. e. 3. 
(amongst other things) enacts— 

First, That no written will shall be revoked or altered by 
a subsequent nuncupative one, except the same (the nun- 
cupative will) be in the lifetime of the testator put in writing, 
and read over to him and approved ; and unless the same be 
proved to have been so done by the oaths of three witnesses 
at the least, who, by the 4 & 5 Ann. c. 16. must be such as 
are admissible upon trials at common law. See Evidence, 
IL. 1, 

But where a man by will in writing devised the residue 
of his personal estate to his wife, and she dying, he after- 
wards, by a nuncupative codicil, bequeathed to another all 
that he had given to his wife; this was resolved to be good. 
For by the teach of the wife the devise of the residue was 
totally void, and the codicil was no alteration of the former 
wi Dut anew will for the residue. 1 Æq. 4b. 408; T. Raym. 

34. 

Secondly, That no nuncupative will shall be good (where 
the estate thereby bequeathed shall exceed the value of 307.) 
which is not proved by the oaths of three witnesses at the 
least, who were present at the making of it; nor unless it be 
korea that the testator, at the time of pronouncing the same, 

id bid the persons present, or some of them, bear witness 
that such was his will, or to that effect; nor unless such 
nuncupative will were made in the time of the last sickness 
of the deceased, and in the house of his habitation or dwell- 
ing, or where he hath been resident for the space of ten days 
or more before the making of such will; except where such 
person was surprised or taken sick, being from his own house, 
and died before he returned. 

‘Thirdly, That after six months passed after the speaking 
of the pretended testamentary words, no testimony shall be 
received to prove any nuncupative will, except the said tes- 
timony, or the substance thereof, were committed to writing 
within six days after the making the said will. 

Fourthly, That no letters testamentary, or probate of any 
muncupative will, shall pass the seal of any court till four- 
teen days at least after the death of the testator; nor shall 
any nuncupative will be at any time received to be proved, 
unless process have first issued to call in the widow, and next 
of kindred to the deceased, that they may contest the same 
if they please. Soldiers and sailors in actual service may 
dispose of their moveables, wages, and personal estate, as 
they might before this act. See the statute. 

the legislature has, by the above restrictions, provided 
against frauds in setting up nuncupative wills by so nume- 
rous a train of requisites, that the thing itself is fallen into 
disuse, and is hardly ever heard of, but in the only instance 
where favour ought to be shown to it, when a person is sur- 
prised by sudden and violent sickness. 

The words by which the devise is made must be spoken 
with an intent to bequeath, not any loose, idle discourse in 
his illness; for the sick man must require the by-standers to 
ear witness of such his intention, ‘The will must be made 
at home among his family or friends, unless by unavoidable 
accident, to prevent impositions from strangers ; it must be 
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in his last sickness; for if he recovers, he may alter his dis- 


position, and has time to make a written will. It must not 
be proved at too fone a distance from the testator’s death, 
ilo 


Jest the words should escape the memory of the witnesses 
(but which is permitted to be remedied by their writing down 
within six days what they heard the testator say) ; nor yet 
too hastily, and without notice, lest the family of the tes- 
tator should be put to inconvenience or surprise. 2 Comm. 
c. 30. 

Nuncupative wills, for the reasons given by Blackstone; 
have of late years hardly ever been heard of, and by the 
bill now before parliament they are to be abolished. i 

3. A Copiers, is a supplement to a will, or an addition 
made by the person making the will, annexed to, and to be 
taken as part of the will itself, being for its explanation or 
alteration; to add something to, or take something from the 
former dispositions; or to make some alteration in the quan- 
tity of the legacies, or the regulations contained in the will. 
This codicil may also be either written or verbal, under the 
same restrictions as regard wills. 2 Comm. c. 32. 

Whenever a codicil is added to a will or testament, and the 
testator declares that the will shall be in force, in such case, 
if the will happens to be void for want of the forms required 
by law in the execution, or otherwise, yet it shall be good as 
a codicil, and shall be observed by the administrator. And 
though executors cannot regularly be appointed in a codicil; 
yet they may be substituted in the room of others named in 
the will, and the codicil is still good, If codicils are regu- 
larly executed and witnessed, they may be proved as wil 
and so if they are found written by the testator himself, they 
ought to be taken as part of the will, as to the personal 
estate, and proved in common form by witnesses to be the 
handwriting of the person making the codicil, and by giviny 
an account when, where, and Eon thes ahmet wis Wa 
Burn, Ecel. Law. 

4, If two wills are found, and it does pot appear which 
was the former or latter, both are void; so if two incon- 
sistent wills of the same date appear, neither of which can 
be proved to be last executed, unless such inconsistency can 
be explained by some subsequent act of the testator, both are 
void; but if two codicils are found, and it cannot be known 
which was first or last, and one and the same thing is given 
to one person in one codicil, and to another person in another 
codicil, the codicils are not void, but the persons therein 
named ought to divide the thing betwixt them. But if the 
dates appear to the wills or codicils, the latter wilhis always 
to prevail, and revoke the former; as also the latter codicil, 
as far only as it is contradictory to the former ; but as far as 
the codicils are not contradictory they are allowed to be both 
in force. „For though I make a last will and testament irre- 
vocable, or unalterable, in the strongest words, yet I am at 
liberty to revoke or alter it, because my own act or words 
cannot alter the disposition of law, so as to make that irrevo- 
cable which in its own nature is revocable. If in the same 
will there are two clauses or devises totally repugnant and 
contradictory to each other, it has been held, that the latter 
clause or devise shall take effect, on the same principle as 
respects prior and subsequent wills, But it seems now, that 
where the same estate is given by a testator to two persons 
in different parts of his will, they shall be construed to take 
the estate as joint-tenants, or tenants in common, according: 
to the limitation of the estates and interests devised, 3 Ath. 
493; 1 Inst. 112 b, n. v 

It was determined by the House of Lords, upon the o 
nion of all the judges, that if a will be made, and afterwards 
another will, without cancelling the former, and either will is 
proved to be.confirmed after the other will, the whole estate 
comprised in the will so last confirmed will go according 
the limitations in that will. And that if two wills Dy 
and the limitations in both are consistent, aid they have both 
been confirmed by various codicils, the wills and codicils may 


























may only, if the will is written in the testator 
tl 
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all be taken together as one testamentary disposition, and such 
construction made as that the limitations in both wills shall 
take place to the disinherison of the heir at law. Phipps v. 
Anglesey (Earl), Parl. Cases, tit. Will, ca. 2. 

Where two legacies are given to the same person by the 
same will, or by will and codicil, the rule seems clear, that by 
the devise of the same sum toa person by a second clause 
in a will as had before been given him by a former clause in 
the same will, he shall only take one of the legacies, and not 
both. But where a legacy is given to a person by a codicil 
as well as by a will, whether the legacy given by the codicil 
be more or less than, or equal to, the legacy given by the will, 
the legatee shall take both; and if the executor contests the 
payment, it is incumbent on him to shew evidence of the tes- 
tator’s intention to the contrary. 

Equal sums given by a will and codicil were held to be sub- 
stitutional, and not accumulative, although the latter was onl; 
conditional. The question always is, whether from the whole 
of the instruments taken together an intention on the part of 
the testator to substitute the one legacy for the other can be 
collected. Fraser v. Byng, 1 Russ. § M. 90. See further, 
Legacy. 

5. Several regulations have been made by the law in order 
to guard against any frauds in the disposition of real estate by 
will, As to such wills as dispose of goods and personal pro- 

's own hand, 
ough it has neither his name or seal to it, and though there 
are no witnesses to it, it is good, if sufficient proof can be 
obtained of the handwriting. And even if it is in another 
person's handwriting, though not signed by the testator, it 
will be good, if proof can be produced that it was made 
according to his instructions, and approved of by him. But 
as many mistakes and errors, not to say mifortunes, must 
often arise from so irregular a method of proceeding, it is the 
safer and mo; pendent y, and leaves less in the breast of 
the ecclesiastical judge, if it be signed and sealed by the tes- 
tator, and published in the presence of witnesses. 2 Comm. 
c, 32. 

It is expressly provided by the English statute, 29 Car, 2. 
c. 3. (and by the Irish acts, 7 Wm. 3. ¢. 12. § 3.) that all de- 
vises of lands and tenements shall not only be in writing, but 
shall also be signed by the party so devising the same, or by 
some other person in his presence, and by his express direc- 
tion; and shall be witnessed and subscribed, in the presence 
of the person devising, by three or four credible witnesses ; 
or else the devise will be entirely void, and the land will 
descend to the heir-at-law. 

In the construction of this statute it has been adjudged 
that the name of the person making the will, written with his 
own hand at the beginning of his will, as, “1, John Mills, do 
make this my last will and testament,” is a sufficient signing, 
without any name at the bottom. But this seems doubtful, 
unless the whole will be written by the testator himself; and 
the safe and proper way is to sign the name, not only at the 
bottom or end of the will, but, as is usual and regular, at the 
bottom of each page or sheet of paper, if the will contain 
more than one; and the witnesses to the will, seeing the tes- 
tator sign all the sheets, and put his seal (though this latter is 
not absolutely necessary in law), as well as his name, to the 
last sheet, must write their names under the attestation in the 
Jast sheet only. a 

Sealing of a will is not a sufficient signing. 1 Wils, 313. 

Where a will, written on three sides of one sheet of paper, 
and attested by three witnesses, concluded by stating, “ that 
the testator had signed his name to the two first sides thereof, 
and had put his hand and seal to the last side,” and he put 
his name and seal to the Zast side only, the will was held to 
be duly executed. 5 Moore, 484; 2 A § B. 650. 
ns has also been determined, that though the witnesses 


























must all see the testator sign the will, or at least acknow- 
Jeñge the signing, yet they may do it at different times. 
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Jones v. Dale, 5 Bac. Abr, But they must all subscribe their 
names as witnesses in his presence, lest by any possibility 
they should make a mistake; and that a will is`good, though 
none of the witnesses saw the testator actually sign it, if he 
owns it before them to be his handwriting. It is remarkable 
that the 29 Car. 2. c. 3. does not say the testator shall sign 
his will in the presence of the three witnesses, but requires 
these three things :—Tirst, That the will should be in writ- 
ing: Secondly, ‘That it should be signed by the person mak- 
ing the same: and, Thirdly, That it should be subscribed by 
three witnesses in his presence. 3 P. Wms. 254, But it is 
not at all necessary that the witnesses should be acquainted 
with the contents of the will, provided they are able, when 
called on, to identify the writing; i. e. to say that the paper 
then showed them, is the same they saw the testator sign. 

Though the statute has required that the witnesses to the 
will shall witness it in the testator’s presence (in order to 
prevent obtruding another will in the place of the true one), 
yet it is enough that the testator might see the witnesses; it 
is not necessary that he should see them signing; for other- 
wise, if a man should but turn his back, or look off, it might 
make the will void. And in a case where the testator de- 
sired the witnesses to go into another room, seven yards dis- 
tant, to witness the will, in which room there was a window 
broken, through which the testator might see them, it was by 
the court adjudged to be a witnessing in his presence. So 
where the testator’s carriage was drawn opposite the windows 
of an attorney's office, in which the witnesses attested the 
will; this was clearly determined to be in the testator's pre- 
sence. 1 Bro. C. R. 99. 

Where there was a possibility of seeing the witnesses from 
the testator’s room, but it was found that he was not in such 
a situation in the room as to see them, the attestation was 
declared invalid. 1 M. & S. 294, 

Two witnesses to a will devising lands subscribed their 
names at the devisor's request, but did not see his signature, 
nor knew the nature of the instrument. A third witness 
(though he did not see the devisor's signature) was informed 
by him that the paper in question was his will, Above the 
names of the witnesses was written by the devisor, “In the 
presence of us as witnesses thereto.” This attestation was 
held to be good, apparently on the ground of the immediate 
privity of the testator himself to the attestation, and thereby 
in fact acknowledging it to be his will. 6 Bing, 310. 

If a will is executed at one time, and at another time after- 
wards the witnesses put their names to it, the testator being 
then insensible, this will not be a good will, as it cannot be 
said to be witnessed in his presence, if he is unconscious of 
what is passing. Doug. 241, 

“AL yr tiaden beyond vaealoeslanaytn England, must be 
attested by three witnesses. 3 P. Wms, 293. 

Before passing the act 55 Geo. 3, e. 192. a will devising 
copyhold land, witnessed by one or two witnesses, or even 
without any witnesses at all, was held sufficient to declare 
the uses of a surrender of such copyhold lands made to the 
use ofa will, 2 Atk. 87; 2 Bro. C. R. 58. But an equi- 
table estate of copyhold will pass by devise without surren- 
der, 1 Bro. C. R.481. A copyhold or customary estate, 
the freehold of which is in the lord, and not in the tenant, 
and which passes by surrender and admittance, was held to 
be neither within § 5. of the Statute of Frauds, 29 Car. 2, 
c. 3. so as to require to a devise thereof the signature of the 
party, or the attestation of witnesses ; nor within § 7. of that 
act, as a declaration of trust requiring to be proved by a 
writing signed by the party, which applies only to. cases 
where the legal and equitable estates are separated ; or by 
a will in writing, which must be understood only of such a 
will of lands as the statute recognizes, viz. by a will attested 
by three witnesses. The Court of King’s Bench held, that 
such estate might well pass by instructions for a will taken"in 
nly another in the presence and by the oral dictation 
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of the party, without any signature or attestation; and which 
was established as a will by the Ecclesiastical Court granting 

robate thereof; and which is a good will by the Statute of 
Wills (82 Hen. 8. 0. 1; see post, II. 1.); the estate having 
been surrendered to the use of the last will of the party in 
writing. Such estates passing not by the will alone, but by 
the will and surrender taken together. 7 Last, 299. 

But query as to the effect of these determinations since 
the 55 Geo. 3. c, 192; and with reference to the terms of 
that act (see Copyhold,) it may not be irrelevant to observe 
that the power of devising copyholds was originally wholly 
dependent on special custom; and tosuch custom the 55 Geo. 3. 
expressly refers: but in 3 Bro. C. R. 286, it being alleged that 
according to the custom of a manor, copyhold lands holden 
thereof could not be surrendered to the use of the copy- 
holder's will, and were not devisable by virtue of any custom 
subsisting in such manor, Lord Thurlow said it was totall: 
Mahe that a copyhold surrendered to the use of a will 
should not pass thereby ; and therefore he must declare the 
custom, if there were such an one, bad. See now post, II, 2. 

By the bill before mentioned it is proposed to enact that 
no will of any description (except wills of personal estate 
made by soldiers in actual service, or sailors at sea, under 
the present law, see Navy, I.) shall be valid unless it be in 
writing and signed at the foot or end thereof by the testator, 
or by some other person in his presence and by his direction, 
and the signature be made or acknowledged by the testator 
in the presence of two or more credible witnesses present at 
the same time, who shall subseribe their names to the will, 
in the presence of the testator, but no form of attestation 
shall be necessary, ʻ 

It will be observed, that among other alterations meant to 
be introduced with respect to the execution of wills, that the 
name of a testator shall be signed at the foot of the will, and 
that the writing of his name at the commencement will not 
be sufficient, The witnesses also are to subscribe the will 
or acknowledge their signatures in each other's presence. 

And with respect to appointments, the above bill provides 
(§ 17.) that no appointment made by will in exercise of any 
power shall be waa unless executed in manner thereinbefore 
required; but every appointment by will so executed shall 
be a valid exeention of, a power, notwithstanding such power 
imposed some additional form or solemnity. 

t is also intended that a will executed in the above manner 
shall not require any other publication. 

The witnesses to a will ought to be disinterested. In a 
case formerly determined by the Court of King’s Bench, the 
judges were extremely strict in regard to the credibility, or 
rather the competency, of the witnesses; for they would not 
allow any legatee, nor by consequence a creditor, where the 
legacies and debts were charged on the real estate, to be a 
competent witness to the devise, as being too deeply con- 
cerned in interest not to wish the establishment of the will ; 
for if it were established, he gained a security for his legacy 
or debt from the real estate, whereas otherwise he had no 
claim but on the personal assets. 2 Stra, 1253. ‘This de- 
termination, however, alarmed many purchasers and creditors, 
and threatened to shake most of the titles in the kingdom 
that depended on devises by will. For if the will was at- 
tested by a servant to whom wages were due, by the apothe- 
cary or attorney whose very attendance made them creditors, 
or by the minister of the parish who had any demand for 
tithes or ecclesiastical dues (and these are the persons most 
likely to be present in the testator’s last illness,) and if in 
such case the testator had charged his real estate with the 
payment of his debts, the whole will, and every disposition 
therein, so far as related to real property, were held to be 
utterly void. This occasioned the 25 Geo. 2. c. 6, (and the 
Irish act, 25 Geo. 2. c. 11.) which restored both the com- 
jah and the credit of such legatees, by declaring void all 
legacies (and in this are included devises of lands and other 
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interests) given to witnesses, and thereby removing all 
sibility of tlieir interest affecting their testimony. The Irish 
act imposes a penalty of three years imprisonment on persons 
paying or accepting the legacy. 

In the 17 Ves. 508. a personal bequest to a subscribing 
witness to a will of personal estate was held void, although no 
attestation was necessary in such case, 

But in the 3 Russ, 436, it was determined that the 25 Geo. 2. 
c. 6, does not extend to wills of personal estate, and that a 
legacy to a person who is attesting witness to such a will is 
not void; the statute relating only to such wills and co- 
dicils as by the Statute of Frauds are required to be attested 
by witnesses. 

The same statutes likewise established the competency of 
creditors by directing the testimony of all such creditors ‘to 
be admitted, but leaving their credit (like that of all other 
witnesses) to be considered on a view of all the circumstances 
by the court and jury before whom such will should be con- 
tested. And the testimony of three witnesses, who were cre- 
ditors, has been since held to be sufficiently credible, though 
the land be charged with the payment of debts. 

An executor of a testator, possessed of real and personal 
estate, clothed with a trust to pay debts, and to lay out 
money for the benefit of the testator’s children, and with a 
power to sell freehold lands in fee, but taking no beneficial 
interest under the will, was held a good attesting witness, 
6 Taunt. 220. 

So the wife of an acting executor taking no beneficial in- 
terest under the will. 12 Hast, 250. 

But where an estate in fee on the determination of a life 
estate was devised to the wife of one of the attesting wit- 
nesses, and the testator and devisee died before the life estate 
was determined; held that the husband of the devisee was 
not a good attesting witness. 5 B. & A. 589. 

With respect to the credibility of witnesses, by the bill 
before parliament, gifts to them, whether they attest wills of 
real or personal estate, are declared void, and they are to be 
mitted to prove such wills notwithstanding, 

By § 22. creditors attesting wills are to be admitted as 
witnesses to prove the execution thereof, 

And by § 33. executors are also to be admitted as witnesses 
to prove the execution of wills or the validity thereof. 

A will more than thirty years old proves itself, and this 
though the testator died within the time, 2 M. § R. 1955 
8 B. & C. 22, where one of the attesting witnesses was 
living. 





II. 1, Reeurarry every person has full power and liberty 
to make a will and testament who is not under some special 
prohibition by our law or by custom, which prohibitions are 
principally upon three accounts: Ist, for want of sufficient 
discretion in the person making the will; 2dly, for want of 
sufficient liberty and freewill; and 3dly, on account of their 
criminal conduct. 2 Comm. c. 82. 

It may not be amiss, perhaps, first to mention a case which 
does not strictly come under either of these heads, unless on 
some occasions it might be supposed proper to be referred to 
the third: An alien, while living under the English govern- 
ment, may obtain money, goods, and personal py) and 
may make a will, and dispose of such property as he pleases 
contrary to the ancient custom in France, where the-king, at 
the death of an alien, was entitled to all he was worth in 
that kingdom, a custom repealed under the reign of the late 
unfortunate Louis XVI. distinction is made in some of 
the law books between alien friends and alien enemies. But 
in the case of an alien, the subject of a state at war with 
England, if he lives here and trades, and is not guilty o 
any unfriendly act, he is permitted to dispose of his goods 
and money as freely as any subject, and this under the idea 
that he has the king’s license for staying in the kingdom, 
is therefore in some degree entitled to the protection ani 
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privilege of a subject. But an alien (friend or enemy,) not | making a will, as they want the common inlets of under- 
being capable of acquiring any right in land for his own be- | standing, and are incapable of having any desire of bequeath- 
nefit, can never therefore have any real estate to dispose of. | ing or obtaining any knowledge with respect to property, or 
Yet it seems undisputed that an alien may be a devisee, even | the disposal of it, and are in as helpless and ignorant a situ- 
of lands, whatever the further effect of his taking such lands | ation as idiots themselves; and even those who are only deaf 
may be. Powell on Devises. and dumb by nature, cannot make any will, unless it very 
Some doubts have arisen, but it is believed have never yet | manifestly appears, by strong and convincing proofs, that such 
been brought before the courts here, of the power of an alien, | persons understand what a will means, oe they have a de- 
during a temporary residence here, to devise his property in | sire to make a will; for if they are possessed nf such un- 
the funds, It scems that such a devise is certainly good, | derstanding and desire, then they may, by signs and tokens, 
unless the alien be positively restrained therefrom by the es- | declare their intentions. Burn's Eccl. L. 
tablished laws of his own country, or by his own precontract. | A blind person may make a nuncupative will, by declarin, 
See further, Alien, his intentions before a sufficient number of witnesses ; ane 
2. It is particularly provided by the 34 & 35 Hen, 8. c. 5. | he may also make a will in writing, provided the will be read 
§ 14. that no person under the age of twenty-one years shall | to him before witnesses, and in their presence acknowledged 
make a will or testament of any manors, lands, tenements, | by him for his last will; but if a writing should be delivered 
or other hereditaments. See post, ILI. toa blind man, and he, not hearing the same read, acknow- 
It appears settled, however, that a male infant of the age | ledged the same for his will, this would not be sufficient ; for 
of fourteen years and upwards, and a female of twelve years | it might happen that if he had heard the same read he would 
or upwards, are capable of making a will respecting only | not have acknowledged it for his will. The best way, there- 
personal estate; but as the ecclesiastical court is the judge | fore, in such a case is, that the will be read over to the tes- 
of every testator's capacity, and decides on disputes respect- | tator, and approved by him in the presence of all the at- 
ing the validity of wills relating to personal estates, the dis- | testing witnesses; and although this is not necessary to the 
cretion of the person making the will may be disputed there, | validity of such will (2 New Rep. C. P. 215.) yet a court of 
and his capacity of devising, let him be of what age he will, | justice will demand satisfactory proof of some kind that the 
But no custom can be good to enable any persons to make a | identical will was read over to him, though it was not in the 
will under the respective ages of fourteen and twelve above- | presence of the witnesses; it is, therefore, good policy to let 
mentioned. Burn's Eccl. L. Though, by custom in par- | all the subscribing witnesses be present at the reading over 
ticular places, infants may devise lands after that age, and | such a will, as in case of any dispute which may be more 
before twenty-one, Burn's Ecel. L, See further, Infant. likely in such extraordinary circumstances, they will be most 
By the bill before parliament it is proposed to fix seven- | capable of affording complete satisfaction to the minds of a 
teen years as the age at which persons, whether male or judge and jury, Burn's Eccl, L. 
female, may make wills either of real or personal estate. |" The above precautions seem in like degree requisite in the 
An idiot or natural fool, notwithstanding he may be of | case of a person who cannot read; for though the law in 
Jawful age to make a will, cannot at any time make a will or | other cases may presume that the person who executes a will 
testament, nor dispose either of his lands or goods; and on knows and approves the contents of it, yet that presumption 
the same principle, persons who are grown childish, either | will cease where through defect of education he cannot read, 
through ati age or any infirmity or distemper, are, during the | or is by sickness incapacitated to read the will at that time. 
continuance of such incapacity, disabled from making a will. | Burn's Eccl. L. 
2 Comm. ©. 32. 3. A married woman is restrained and prevented from de- 
Lunatics, during the time of their madness, cannot make | vising any land or real estate whatsoever (but by the custom 
a will or testament, nor dispose of any thing thereby, and | of particular places she may devise her freehold estate,) 
that for the most forcible of all reasons, their utter incapa- | being particularly excepted out of the 34 & 35 Hen. 8. o. 5. 
city of knowing what they are doing; and it is a principle enabling other persons to dispose of their lands and tene- 
of law, that in making of wills, integrity, soundness, and | ments by will; and it is a general rule, that she cannot make 
perfectness of mind are absolutely requisite, the health of | any will, even of goods or personal estate, without the license 
the body merely not being regarded, Yet if such mad per- | or consent of her husband, because by the law, as soon as a 
sons have lucid intervals of reason, then during the time of | man and woman are married, all the goods and personal es- 
such intervals, if they are fully possessed of a sound and dis- | tate, of what nature soever, which the wife had at the time 
osing memory and understanding, they may make their wills. | of the marriage, or may acquire after, belong to the husband, 
urn’'s Eccl. L. See Idiots and Lunatics. by force of the marriage, which empowers him to make such 
Every person, however, is presumed to be of perfect mind | part of them his own as are not absolutely vested in him 
and memory, unless the contrary is proved; and therefore | immediately by the marriage ; and therefore it would be an 
if any one attempts to call in question or overthrow the will, | inconsistency in the law to give her a power of defeating that 
‘on account of any supposed madness or want of memory in | rule, by bequeathing those goods and chattels to another. 
the testator, he must prove such impediment to have existed | 2 Comm. c. 32. See Baron and Feme. 
previous to the date of the will; but people of mean under- | Although a married woman is, generally speaking, so en- 
standing and capacities, neither of the wise sort nor of the | tirely under the power of her husband, that she cannot make 
foolish, but indifferent betwixt both, even though they rather | what in propriety of speech is called a will, yet she may, 
incline to the foolish sort, are not hindered from making their | with the consent of her husband, make what is termed an 
wills. ‘The law will not scrutinize into the depth of a.man’s | appointment, and which, like a will, does not take effect till 
capacity, particularly after his death, if he was able to con- | her death, and may be altered or revoked during her life; 
duct himself reasonably in the common course of life; as it | and the usual way in such cases is for the intended husband 
might be opening a wide door to support pretensions of fraud | to enter into marriage articles, ora bond, before marriage, 
or imposition on the testator. Burn's Heel. L. And if a | in a sufficient penalty, conditioned to permit his wife to make 
person of a sound mind niakes his will, this shall not be | a will, and to dispose of money or legacies to a certain value, 
revoked or affected by his subsequent infirmity. 4 Co. 61. | and to pay what she shall appoint, not exceeding such value ; 
One overcome with drink is equally incapable of using his | and in that case, if after the marriage, and during it, she 
reason during his drunkenness as a madman; and therefore | makes any writing, purporting to be her will, and disposes of 
if he makes his will at that time, it is void. 2Comm. c. 82. | legacies to the value agreed on, though in strictness of law 
Persons born blind, deaf, and dumb, are incapable of | she cannot make a will without her husband's positive as- 
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sent to the specific will, but only something like a will, yet 
this shall be good as an appointment, and the husband is 
bound by his bond, agreement, or covenant, to allow the ex- 
ecution of it. 2 Comm. c. $2. And this will or appointment 
ought to be proved in the spiritual court. 1 Burr. 431; 
Stone v. Forsyth, Doug. 707. 

To the above general rules there are also some few other 
exceptions. 

The queen consort is exempted from these restrictions, 
and she may dispose of her goods and personal estate by will, 
without the consent of her joes See Queen. 

If a married woman is executrix to some other person, 
and in that right has goods and chattels, these do not become 
the property of the husband by marriage, because she has 
them not for her own use, but as representing the person of 
another, and therefore in this case she may, for the continu- 
ation of the executorship only, and for no other purpose, 
make an executor, and consequently a will, without the con- 
sent of her husband; but she cannot, either in her lifetime 
or by her will, dispose of the goods which she is thus pos- 
sessed of in right of another, any otherwise than as by law 
she is required to do as executrix, See Baron and Feme, V. 

If a married woman has any pin-money, or separate main- 
tenance, she may dispose of any savings made by her out of 
the same by will, without the controul of her husband, Pre. 

Another remarkable exception is in favour of a married 
woman, whose husband is banished for his life by act of par- 
liament; for she may make a will, and act in every thing 
as if she was unmarried, or as if the husband was dead. 
2 Vern.104. See further, Baron and Feme, VI, 

Where personal property is given to a married woman for 
her sole and separate use, she may dispose of it by will with- 
out the assent of her husband. 3 Bro. C. R. 8. 

Where lands are conveyed to trustees, a married woman 
may have the power of appointing the disposition of them 
after her death, which appointment must be executed like the 
will of a feme sole, and will be subject to the same rules of 
construction, 2 Ves. 610; 1 Bro. C. R.99, And (though 
the contrary has been held) it has been determined by the 
House of Lords, that the appointment of a married woman is 
effectual against the heir at law ; though it depends only upon 
an agreement of her husband before marriage without any 
conveyance of the estate to trustees, Bro. P, C. vi, 156. 

By the measure before parliament (§ 14.), no will made by 
a feme covert shall be valid, except a will of real or personal 
estate to which she may be entitled for her separate use, or 
an appointment by will in pursuance of a power of appoint- 
ment to be exercised by her, notwithstanding her coverture, 
or a will made with the consent of her husband of personal 
estate, or for appointing an executor to a will of which she shall 
be executrix. 

If a woman makes a wil) and afterwards marries, and dies 
during the life of her husband, yet being at the time of her 
death incapable by law of devising, because her husband is 
then living, the will is void; for it is necessary, in order to 
make her will of force in law, that she had ability to make a 
will, not only at the time of making thereof, when the will 
received its being, but also at the time of her death, at which 
time only any will can receive its strength and confirmation. 
4 Rep. 60; 2 P, Wms. 624, If a wife survives her husband, 
nade during the marriage is not good, because she is, 
during such time, by law restrained from making any will; 
but if a will is made during the marriage, and ate survives 
her husband, and approves and confirms the will after his 
death, in this case it will be good by reason of her new con- 
sent or new declaration of her will, for then it is, as it were, 
anew will. See post, IV. 1. 

Jf a woman makes her will, and afterwards marries and 
survives her husband, and dies a widow, leaving such will 
made before her marriage ; it has been held that the will was 











WILLS, II. 4, 5. 


revived, and in force. Plowd. Comm. 343. But later de- 
terminations seem to have settled, that though she was able 
in law to make a will, both at the time of the execution of 
it and at her death, yet such will shall not be good or valid 
in law without a republication, it having been once abso- 
lutely revoked and entirely made void by the marriage, See 
2 T. R. 695. 

For the intended measure with respect to the revocation 
of the will of a woman by marriage, see post, IV. 2. 

4, A will will be set aside which is made by a person in 
consequence of any threats made use of to him, whereby he 
is induced, through fear of any injury, to make such a will as 
he would not otherwise have wished to do; and as to this, no 
certain rule can be laid down, but it is left to the discretion 
of the court to determine upon the particular circumstances 
of the case, whether or no such persons could be supposed to 
have a free will in the disposing of their estates ; and the 
judge will, on such an occasion, not only consider the quality 
‘of the threats, but also the persons as well threatening as 
threatened ; in the person threatening, his power, and dispo- 
sition; and in the person threatened, the sex, age, courage, 
pusillanimity, and the like. But if, after making the will, 
when there is no cause of fear, the maker of it ratifies and 
confirms it, it will be good in law. Burn, Ecel, L. 

If a man makes a will in his sickness, at the over-impor= 
tunity of his wife, contrary to his own wishes and desires, 
and merely that he may be quiet, this is a will made by re- 
straint, and shall not be good. Sty. 427. 

The ecclesiastical court has jurisdiction of fraud or decep- 
tion relating to a will of personal estate, and can examine the 
parties by allegation concerning such fraud and deceit ; and 
if the will was falsely read to the testator, then it is not his 
will; but in the case of a real estate, a will cannot be set 
aside even by a court of equity for fraud or imposition, but 
must be tried at law; on the question, whether the testator 
did or did not in fact devise : the fraud or imposition in this 
case being a matter proper for a jury to inquire into. Ker- 
rich v. Bransby ; Parl. Ca. See further, Fraud, 

5. A traitor, lawfully convicted of high treason, by verdict, 
confession, outlawry, or otherwise, besides the loss of his 
life, shall forfeit to the king all his goods and chattels, and 
all such lands and freehold property as he shall have at the 
time of his committing such treason, or at any time after ; 
and so consequently is unable to dispose of any thing by will; 
and traitors are not only deprived of the privilege of abt 
any kind of last will, from the time of their being convicte 
and found guilty, but any will made before does, by reason 
of such conviction, become void, in respect both of goods 
and lands. But if any person convicted of treason obtain 
the king's pardon, he is peat restored to his former estate, 
and may make his will as if he had not been convicted; or if 
he had made any before his conviction and condemnation, 
such will, by reason of the pardon, recovers its former force 
and effect. See Attainder, Forfeiture, Treason. 

A felon, lawfully convicted, cannot make any will, or other 
disposition of any goods or lands, because the law has dis- 
posed thereof already; so that it cannot be in the power 
of the felon to devise them. But in this case also, a pardon 
restores him to his former estate and capacity of making a 
will. See Attainder, Forfeiture. 

The will of a felo de se is void both as to the appointment 
of an executor, and also with respect to any legacy or bequest 
of goods, for they are forfeited Py the very act and manner 
of fain death but any devise of land made by him is good, 
as that is not subjected to any forfeiture. See Forfeiture, 
Homicide. 

An outlaw is not only out of the king’s protection, and out 
of the aid of the law, but also all his goods and chattels are 
forfeited to the king, by means of the outlawry, although it 
should only be for debt, and even though the action is wl ich 
he is outlawed is not just, nevertheless his goods and chattels 
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are forfeited by reason of his contempt in not appearing ; 
and therefore he that is outlawed cannot make his will of his 
goods so forfeited. But a man outlawed for debt, or in any 
other personal action, may, in some cases, make executors ; 
for he may have debts upon contract, which are not forfeited 
to the king, and those executors may have a writ of error to 
reverse his outlawry. Burn, Eccl. Le See Oullawry. 

It was always the better opinion, that an excommunicated 
person might make a will; though some disputes had arisen 
as to the effect of what was called the greater and lesser ex- 
communication; but these niceties are put an end to by 52 
Geo, 3, c. 127. by which all disabilities resulting from excom- 
munication are abolished. See Excommunication. 

With respect, however, to the wills of traitors, felons, out- 
Jaws, &c. though they are void as far as concerns the king, 
or the lord who is entitled to the forfeiture of their lands or 
goods, yet the will is of force against the testator and his 
representatives, and all other persons whatsoever ; so that if 
the king or the lord pardons the forfeiture, the will is suffered 
to take effect. 

Formerly Roman Catholics were under several disabilities, 
both as to the purchasing lands, and taking them by descent 
or devise ; but those are now done away, and persons of this 

ersuasion are rendered capable of purchasing and devising 
ands, and having them by descent, purchase, and devise, on 
taking tke oath prescribed to them by the act of the 18 Geo, 3. 
c. 60. but which oath seems now virtually repealed. Sce 
Roman Catholics. 





TII. 1. Ancrentry there were in different parts of the 
Kingdom, and particularly in Wales, and in the province of 
York, and in London, several customs, the remains of the 
old common law, which prevented persons from disposing of 
more than the one-third part of their goods and personal 
property. And this restraint continued till very modern 
times, when, in order to favour the power of bequeathing, 
and to reduce the whole kingdom to the same standard, three 
acts of parliament have been provided ; (one 4 & 5 W. & M. 
c, 2. explained by 2 & 3 Ann. c. 5. for the province of Yor! 
another, 7 & 8 Wm. 3. c. 38. for Wales; and a third, 11 
Geo. 1. c. 18. § 17. for London ;) whereby all persons within 
those districts, and liable to those customs, are enabled to 
dispose of all their money and other personal estate by will ; 
and the claims of the widows, children, and other relations, 
to the contrary, under jee of the custom, are totally 
barred, Thus is the old common law, restraining devises, 
and the customs in those places, which were the relics of it, 
entirely abolished throughout all the kingdom of England ; 
and aman may give the whole of his chattels by will, as 
freely as he formerly could his third part; in disposing of 
which he was bound, by the custom of many places, to re- 
member his lord and the church, by leaving them his two best 
chattels; and afterwards he was left at his own liberty to 
bequeath the remainder as he pleased. 2 Comm. c. 82, 
These customs, however, as far as they respect the distribu- 
tion of an intestate’s estate, still remain in force. See Ære- 
cutor, V. 9. 

It seems sufficiently clear that, before the conquest, lands 
were devisable by will. Wright of Tenures, 172. But, upon 
the introduction of the military tenures, the restraint of de- 
vising lands naturally took place, as a branch of the feodal 
doctrine of non-alienation without the consent of the lord. 
See Tenures. And some have questioned whether this 
restraint was not founded upon truer principles of policy 
than the power of wantonly disinberiting the heir by will, 
and transferring the estate, through dotage or caprice, to 
utter strangers. See 1 Comm. c. 23. 

However this be, we find that, by the common law of Eng- 
land since the conquest, no estate, greater than for term of 

ears, could be disposed of by testament, except only in 

ent, and in some ancient burghs, and a few particular ma- 
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nors, where their Saxon immunities by special indulgence 
subsisted. 2 Inst, 7; Litt. § 167; 1 Inst. 111. And though 
the feodal restraint on alienations by deed vanished very 
early, yet this on wills continued for some centuries afters 
from an apprehension of infirmity and imposition on the tes- 
tator in extremis, which made such devices suspicious. Be- 
sides, in devises there was wanting that general notoriety, 
and public designation of the successor, which in descents is 
apparent to the neighbourhood; and which the simplicity of 
the common law always required in every transfer and new 
acquisition of property. 2 Comm. c. 23. 

ut when ecclesiastical ingenuity had invented the doctrine 
of uses, as a thing distinct from the land, uses began to be 
devised very frequently, and the devisee of the use could in 
chancery compel its execution. Vor it has been observed, 
that as the Popish clergy then generally sat in the Court of 
Chancery, they considered that men are most liberal when 
they can enjoy their possessions no longer ; and therefore at 
their death would choose to dispose of them to those, who, 
according to the superstition of the times, could intereede for 
their happiness in another world. But, when the statute of 
uses bad aanendal the possession to the use, these uses, being 
now the very land itself, became no longer devisable. See 
Uses. This ‘might have occasioned a great revolution in the 
law of devises, had not the statute of wills been made about 
five years after, viz, 32 Hen. 8. c. 1. explained by 34 & 35 
Hen, 8. c. 5. (and in Ireland by the Irish act 10 Car. 1. st. 2. 
c. 2.) which enacted that all persons being seised in fee-simple 
except feme coverts, infants, idiots, and persons of nonsane 
memory, might by will and testament in writing devise to 
any other person, except to bodies corporate, two-thirds of 
their lands, tenements, and hereditaments, held in chivalry, 
and the whole of those held in socage; which now, through 
the alteration of tenures by the statute of Charles the Second, 
amounts to the whole of their landed property, except their 
copyhold tenements; and these latter pass, as we have seen, 
rather by surrender than by will; and in the latter case, 
rather as personal than real property, But see 55 Geo. $.c.192; 
and post, IIL. 2. 

Corporations were excepted in these statutes, to prevent 
the extension of gifts in mortmain; but now, by construction 
of the 43 Elix. c. 4, it is held, that a devise to a corporation 
for a charitable use is valid, as operating in the nature of an 
appointment, rather than of a bequest. See Charitable Uses, 
Mortmain. 

But, by the bill before parliament, it is intended to be 
enacted (§ 15.), That no devise or other disposition by will 
of real estate to any body politic or corporate shall be valid, 
unless such body is empowered by act of parliament to ac- 
quire real estate by devise. 

With regard to devises in general, experience soon showed 
how difficult and hazardous a thing it is, even in matters of 
public utility, to depart from the rules of the common law; 
which are so nicely constructed, and so artificially connected 
together, that the least breach in any one of them disorders 
for a time the texture of the whole. ‘Innumerable frauds and 
perjuries were quickly introduced by this parliamentary me- 
thod of inheritance. For so loose was the construction of the 
34 & 35 Hen. 8. c. 1. by the courts of law, that bare notes in 
the handwriting of another person were allowed to be good 
wills within the statute. To remedy which the statute of 
frauds and perjuries, 29 Car. 2. c. 3. already so fully stated, 
was passed. And to remedy the further inconveniences as 
to witnesses, the 25 Geo. 2, c. 6. (see ante, I. 5.) was found 
necessary. 

One inconvenience more was at length found to attend this 
method of conveyance by devise; in that creditors by bond 
and other specialties, which affected the heir, provided he 
had assets by descent, were now defrauded of their securities, 
not having the same remedy against the devisee of their 
debtor. To obviate which, the 3 & 4 IV. § M. c. 14, provi- 
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ded, that all wills and testaments, limitations, dispositions, and 
appointments, of real estates by tenants in fee-simple, or hav- 
ing power to dispose by will, shall (as against such creditors 
only) be deemed to be fraudulent and void. And that such 
creditors might maintain their actions of debt against the heir 
and devisee jointly. And such devisees should be liable and 
chargeable for a false plea in like manner, as heirs, for false 
pleas, or for not confessing lands descended. A devise for 
payment of any real or just debts, or for raising portions for 
younger children, according to an agreement before marriage, 
were exceptions in the statute, § 4, [The corresponding act 
in Ireland was 4 Ann. c. 5.] 

The provision of these statutes being confined to an action 
of debt, an action of covenant did not lie thereon. 7 Last, 
127, And a suit in equity founded on the statute must have 
aaa ties Leto addan TAN va A A + Ae 
to the manner of declaring, see Clift's Ent. ; Lill, Ent.; 5 
Wantn. ; 2 Chitty, In a case within the statutes, the devisee 
must have shown by plea the particular lands devised. 
Gott v. Atkins, Willes, 521, 528. 

In Gott v. Atkins, Willes, 521, it was held that no action 
could be maintained on the 3 & 4 W. § M. c. 14. against 
devisees in trust to sell and apply the money arising by such 
e a anani Aa tied Couns Cha Gig 44: ana 
held, that a devise to pay simple contract creditors, in pre- 
ference to specialty creditors, was good within the statute. 
It was previously held, (Vernon v. Vaudry, Barn, 804.) that 
a devise to pay debts, excepting a debt as a surety, was not 
valid; but this appears to have been contrary to the letter 
of the act, and aif other authorities. In Lingard v. Derby, 
(Ld,) 1 Bro, C. R. 311. the testator devised to trustees in 
trust to apply the yearly rents and profits in payment of his 
debts; upon application by bond creditors for a sale, it was 
insisted that the will was not authorised by the statute; for a 
bond creditor, without the devise, may compel a sale, and the 
devise tends to defeat his claim; but, by the chancellor, 
Lord Loughborough, both by the words and the construction 
of the statute, where there is a devise for the payment of 
any real and just debt or debts, the case is taken out of the 
statute, and stands as it would have done before making 
the statute; the creditor can come in only as the will di- 
rects. See to, the like effect, Bath (E.) v. Bradford (E.), 
2 Ves. 577. 

In Hughes v. Dolben, 2 Bro, C, R. 614. the testator had 
made a general charge of his debts upon his real estate, and 
devised a particular estate to trustees for that purpose, ex- 
cepting the mansion-house. Lord Thurlow, C. said, that a 
devise for paying of debts, which was not effectual, did not 
take the case out of the statute; and that, if requisite, he 
should order the mansion to be sold. In Bailey v. Ekins, 
7 Ves, 828, Lord Eldon, C, stated the uniform rule to be, 
that a provision by will, effectual. in law or equity. for pay- 
ment of creditors, was not fraudulent within the statute: and 
see Kidney v. Coussmaker, 12 Ves, 154. Where an estate is 
charged with or devised generally for payment of debts, sim- 
ple contract, creditors are entitled equally with specialty 
creditors: and if the latter have exhausted the personal es- 
tate, they can have no benefit from the real estate until the 
simple contract creditors. are. paid pari passu, See further, 
Heir, ILI. 2, 4; Executor, V. 6, 

The 3 & 4 Wm, & M. c. 14. was repealed. by the 1 Wm, 
4. c. 47, which proyides a remedy for several cases in which 
there was no. ee relief under the above statute. See 
Real Estate. 

In the arrangement of the funds in equity, as between the 
heir and the devisee, assets descended to the heir must be ap- 
plied to pay. debts, before lands. specifically devised can be 
charged. 3 P. Wms, 367 ; 84th, 556. As. to.the.order of 
liability between different, funds, see. Executor, V. 6, and in 
addition to the cases there cited, see 8 Ves, 124; ib, 125, 

2. More immediately as to what Things are. devisable—Iny 
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general it may be stated, that every thing in which a man 
has the absolute property may now be devised by his will; 
disputes at present arising mostly on the words of the will, 
and not on the capacity to bequeath. Thus rents, tithes, 
manors, franchises, and annuities, may be devised, by virtue 
of the words, lands, tenements, and hereditaments, in the 
statutes of wills, So may reversions, and vested remainders 
expectant after an estate tail, and trust estates by the cestui 
que trust, See Powell on Devises. 

Estates pur autre vie are devisable by 29 Car, 2. c, 3. § 12. 
by a will attested by three witnesses; but not where there is 
no special occupant. But now see post. See also, Life Es- 
tate, Occupant. 

Ifany one has money owing to him on mortgage, he may 
devise this money to be paid when it becomes due. Burn, 
Ecel. L. See 1 Inst. 209; and tit. Mortgage. 

The right of presenting to the next avoidance, or the ins 
heritance of an advowson of a benefice, may be devised; so 
also a donative may be devised. Powell on Devises, Anda 
devise of the next turn, or presentation, carries the next turm 
Poena absolutely to the devisee, and not merely the 
right of getting himself presented, 2 Black. Rep. 1240. 
And such devise may be made by an incumbent or parson of 
any church, to whom the inheritance of the advowson of that 
chureh belongs, though he is the incumbent or parson of the 
church when he dies; for though the will has no effect but 
by the death of the testator, yet it has a beginning in his life~ 
time; and the disposition and bequest salle good also, if 
he appoints by his will who shall be presented to the church 
by his executors, or that one executor shall present the other, 
or that his executors shall grant the advowson to any parti- 
cular person, This case being distinguished and excepted 
from the general rule as to advowsons, which are by law 
forbidden to be disposed of while there is no incumbent, and) 
the church is empty, in order to restrain the practice of six 
mony. 3 Bulst, 36,48; 1 Roll. Rep. 210; Cro, Jac. 871; 
1 Aik. 619. See Dy. 456; and tit. Simony, 

Ifa man has agreed to purchase an estate; and the buyer 
and seller enter into aritcles for the purchase, and the buyer 
dies, having by his will devised the land so agreed to be pur= 
chased, before any deed to convey the same is made to him; 
the land will in equity pass to the devise; the seller onl 
standing as trustee for him, and whom he should appoint till 
a regular conveyance be executed. 1C. C. 39; 2 Vern. 6795 
1 Ath, 578. And see 11 Vesey, 550; Doug. 718; and 2 
Ves. § B. 382. 

A lease for any number of years, determinable upon a life 
or lives, or a lease for 500 or 1000 years, or any other term 
absolute, may be given and disposed of by will, as personal 
estate. Burn, Ecel: L. 

If one of two joint-tenants, during his lifetime, devise his 
share in the land, and die, this devise will not be good; and 
the person to whom the joint tenant has devised his share 
takes nothing, because the devise does not take effect till 
after the death of the joint-tenant, and then the survivor 
takes the whole land by a prior title, that is. to say, the deed 
of purchase. Burn, Eccl, L. And although the joint-tenaney 
is severed before the testator’s death, yet if the will be made 
before the severance, it will have no effect; unless there is w 
republication of the will after the partition, 8 Burr. 1497. 

y stat, Merton; 20: Hen, 3, c. 2. widows: may bequeath 
the, crop of their ground, as well of their dowers as of their 
other lands and tenements; and by 28 Hen. 8. c. 11. if the 
incumbent of a, living, before hisdeath, has caused any of his 
glebe lands. to be manured and sown at his own: expense; 
with any corn or grain, he may by-his-will'devise such: corny 
and all the profit of it, growing on the glebe land somanured 
andisown. So if'a:man is possessed of land'for the term of 
his life only, and theland after his death deseends to his 
heir, yet he may devise the corn: growing: on the landyat th 
time of: his. death, away: from the heir, to some other persons 
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although he has it not in his power to devise the land where- 
on it grows. Burn, Ecel. L. So where a man has lands in 
right of his wife, or is tenant by the curtesy of lands, and 
sows them with corn, he may devise the corn growing on the 
Jands at his death: and if the husband, or tenant by the 
curtesy, lets the lands to another, who sows the ground, and 
afterwards the wife, or the tenant by curtesy, dies, the corn 
not being ripe; yet in this case the person to whom the lands 
were let is entitled to the corn, and may devise it, notwith- 
standing his estate and interest in the land is determined. 
See Emblements. 

But trees, and other things fixed to the freehold, or heir 
Jooms, which by custom go to the heir with the house, are 
not devisable but by him who has the fee-simple. 4 Co. 64; 
1 Inst. 185. See Heir. 

An executor or administrator cannot devise those goods 
which he has as executor or administrator, and which belong 
to the person to whom he is executor or administrator ; but the 
same must be applied in payment of that person's debts, and 
distributed in a due course of law; the executor or adminis- 
trator having these goods only for such particular purposes, 
and not to their own absolute use, Nor can a husband 
devise any effects which his wife has as executrix, for the like 
reason. Burn, Eccl. L. See further, Executor, Baron and Feme, 

‘Although the personal estate of the wife becomes the pro~ 
porty of the husband immediately on marriage, as he is 
thereby enabled to make all debts due to her, and bonds for 
money given her before marriage, his own; yet unless he re- 
covers such debts during the marriage, and renews the bonds, 
and takes them in his own name, he has not such an absolute 
interest in them as to be able to devise them by his will; but 
they will, after his death, again become the property of the 
wife. 1 /nst, 351. But if a woman's fortune, or any part of 
it, consisted in bonds given her before marriage, and the 
husband on the marriage makes a settlement on her in con- 
sideration of such fortune, notwithstanding the bonds are not 
renewed during the marriage, yet the husband will be entitled 
to them, being in this case considered as a purchaser for a 
valuable consideration; and he may devise them, or they 
shall go to his executor, even though the wife should survive 
him, Talb. 108. See Baron and Feme. 

It has been already noticed, that one cannot, under the 
Jaw as it stands at present, devise lands which he shall ac- 
quire after making his will; the will only operating on such 
Jands as he is possessed of at the time of publishing it. And 
though a man does, by express words in his will, give to 
another all the lands which he shall have at the time of his 
death, yet this devise will be good only as to such lands as 
he had at the time of making the will; and any lands pur- 
chased afterwards will not pass by it, but go to the heir at 
law, unless the will is republished, See post, IV. 1. 

But where a man is entitled to an estate in reversion, ex- 

ectant on the determination -of another person's life, who 
fiolar the lands for his life or in tail, he may by his will dis- 

se of this; and if the tenant in tail or for life dies during 
the lifetime of the testator, such lands, which will then come 
to his possession, will pa without any republication of his 
will; the reversion at the time of making the devise being a 
certain present interest, though it was to take place in future. 
10 Rep. 78, a; 4 M. § S. 366. ; 

It is a general rule that a right of entry is not devisable, 
the duthorities for which are fully stated in Goodright v. 
Forrester, 8 East, 552, in which it was held that the fine of 
tenant for life divested the estate of tenant in fee in remainder, 
and turned it to a right which was not devisable; and Lord 
Ellenborough, C. J. of K. B, observed, that whatever mis- 
chief or hardship might attend such a decision, could (if the 
judgment of the court was well founded) only be remedied by 
positive law; and that the propriety of applying such a re- 
medy, by which the same rights of entry and action which 
belonged to the heir might be extended to the devisee, was a 
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question peculiarly for the consideration of the legislature. 
Upon the case being brought by writ of error before the 
exchequer chamber, it was decided on the ground of non- 
claim; that if the devise were of any effect, the devisee must 
enter within the same time within which the devisor if living, 
or his heir, must have entered: but the court declined giving 
any opinion upon the point decided in K. B., as to which 
however the observation of Mansfield, C. J. of C. P, deserves 
notice. See 1 Taunt. 578. 

It is now in contemplation to enact by the bill before re- 
ferred to (§ 3.) that every person may devise, or dispose of, 
by his will executed in manner thereinafter required, all such 
real estate, and also all such personal estate as he shall be 
entitled to, either at law or in equity, except any real estate 
to which he shall be entitled for an estate tail or an estate in 
quasi entail, and any real or personal estate or share thereof 
to which he shall be entitled as joint-tenant, and which shall 
survive by his death to some other person. 

And by § 4. every person may devise, or dispose of, by his 
will executed in manner thereinafter required, any such real 
estate and personal estate, as thereinbefore are mentioned 
(except as aforesaid), to which he may be entitled at the time 
of his death, notwithstanding that he may become entitled to 
the same subsequently to the execution of his will, 

By § 5. the powers of disposition by will thereinbefore 
contained, shall extend to all contingent and executory and 
other future interests in any real estate or personal estate 
(except as aforesaid), whether the testator may or may not 
be ascertained as the person or one of the persons in whom 
the same may become vested, and whether he may be entitled 
thereto under the instrument by which the same was created, 
or under any disposition thereof by deed or will; and every 
person, to whom any such interest, or any part thereof, may 
be disposed of by will, shall be entitled to the same interest, 
or peri part thereof as may be disposed of to him, and to the 
same actions, suits and remedies for the same, as the person 
originally entitled thereto, his heirs, executors, or adminis~ 
trators, would have been entitled to, if no disposition thereof 
had been made: provided, that no person ‘shall be empowered 
by the act to dispose of any expectancy which he may have 
as heir or heir of the body inheritablé to any real estate, or 
as next of kin under the statutes for the distribution of the 
estates of intestates of a person entitled to any personal estate 
who shall survive him, or under any deed which shall not be 
executed in his lifetime, or under the will of any person who 
shall survive him (except under any devise or bequest in the 
will of his ancestor, which, in pursuance of the provision here- 
inafter contained, shall not lapse by the death of such person 
in the lifetime of such ancestor), 

By § 6. the powers of disposition by will thereinbefore 
contained, shall extend to all such rights of entry for condition 
broken, and other rights of entry, as would (if the act had 
not been made) have become vested in the heir or customary 
heir, or executor or administrator of the testator. 

By § 7. the powers of disposition by will thereinbefore con 
tained, shall extend to all real estate of the nature of customary 
freehold, or tenant right, or customary, or copyhold, or of 
anyother tantre, HANI consequence of the want of a cus- 
tom to devise, or to surrender to the use of a will or other- 
wise, could not have been disposed of by will if the act had 
not been made; and the will by which such disposition shal 
be made shall be enrolled in the court rolls, or manorial books 
of the lord of the manor or reputed manor, of which such real 
estate shall be held; and the same fine, heriot, dues, duties 
and services shall be paid and rendered by the devisee as 
would have been due from the customary heir in case of the 
descent of the same real estate, and the lord shall have the 
same remedies for recovering and enforcing such fine, heriot, 
dues, duties and services, as he is entitled to for enforcing 
and recovering the same against the customary heir in case 
of a descent, 
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By § 8. the powers of disposition by will thereinbefore con- 
tained, shall extend to all real estate of the nature of cus- 
tomary freehold, or tenant right, or customary, or copyhold, 
which by the custom of the manor of which the same is holden, 
might be surrendered to the use of a will, notwithstanding 
that the testator shall not have surrendered the same to the 
use of his will. 

By § 9. the powers of disposition by will thereinbefore 
contained, shall extend to all real estate of the nature of cus- 
tomary freehold, or tenant right, or customary, or copyhold, 
to which the testator, as devisee or otherwise, shall have been 
entitled to be admitted, notwithstanding that he shall not have 
been admitted thereto. 

By § 10. the devisees of customary and copyhold estates, 
capable of being surrendered to the use of the will, are to pay, 
where there has been no such surrender, the like fees as would 
have been payable on such surrender; and also, where the 
testator was entitled to admittance, and was not admitted, and 
might, after admittance, have surrendered to the use of his 
will, the like fine and fees as would have been payable on such 
admittance and surrender. 

By § 11. the powers of disposition by will thereinbefore 
contained, shall extend to an estate pur autre vie, whether 
there shall or shall not be any special occupant thereof, and 
whether the same shall be freehold or customary freehold, 
tenant right, customary, or copyhold, or of any other tenure, 
and whether the same shall be a corporeal or an incorporeal 
hereditament. 

By § 12. if no disposition by will shall be made of any 
estate pur autre vie of a freehold nature, the same shall be 
chargeable in the hands of the heir, if it shall come to him 
by reason of special occupancy as assets by descent, as in the 
case of freehold land in fee simple; and in case there shall 
be no special occupant of any estate pur autre vie, whether 
freehold, or customary freehold, tenant right, customary, or 
copyhold, or of any other tenure, and whether a corporeal or 
incorporeal hereditament, it shall go to the executor or admi- 
nistrator of the party that had the estate thereof by virtue of 
the grant; and if the same shall come to the executor or ad- 
ministrator, either by reason of a special occupancy or by 
virtue of this act, it shall be assets in his hands, and shall be 
distributed in the same manner as the personal estate of the 
testator or intestate. 

8. By the above bill it is also proposed to alter the rules 
by which gifts in wills lapse by reason of the death of the 
person to whom they are made. 

By § 88, 89. where any person to whom any real property 
shall be given by will for an estate tail, or an estate in quasi 
entail, shall die in the lifetime of the testator, leaving issue, 
who would be inheritable under such entail, and such issue shall 
be living at the death of the testator; and also where any 
person being a child, or other issue of the testator, to whom 
any real or personal estate shall be devised or bequeathed, 
or any estate or interest not determinable at or' before the 
death of such person, shall die in the lifetime of the testator, 
leaving issue, who shall be living at the death of the testator, 
such devise or bequest shall not lapse, but shall take effect 
as if the death of the testator had happened before the deaths 
of such tenant in tail, or child or other issue, unless a con- 
trary intention shall appear by the will. And sce farther, V. 


IV. 1. Tue Rervsricarion or Writs has already been 
alluded to. The cases respecting such publication relate 
chiefly to the rule that a will as to real estate can only ope- 
rate upon the land which the testator has at the time of the 
execution; and establish, first, that a republication of a will 
gives it the same effect as if originally made at the time of 
the republication. 1 Ves. 440; and, secondly, that a codicil 
confirming the will gives effect to the whole will, as if made 
at the time of publishing the codicil, whether the codicil be 
annexed to the will or not. Comm, Rep. 881; 3 Bro, P. C. 
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107; 1 Ves. jun. 486; 4 Bro. C. C. 2; 7 Ves. 98; 2 M. & 
S. 5. Unless the expressions of the will and codicil are of so 
qualified a nature as to require a different construction. 7 Ts 
R. 482; 2 Bos, § Pull. 500; 7 Ves. 499; 10 East, 242. 

And where a codicil applies solely to property previously 
devised by the will, it has not the effect of republishing the 
will, so as to carry after-acquired property. R. & M. 117. 

The cancelling a second will revives the first, which was 
thereby revoked. 4 Burr. 2512: but if one part of a will, 
of which there are duplicates, be cancelled at the time of 
making the second, the other duplicate not being then in the 
testator’s possession, the first is not revived by cancelling the 
second. Conp. 49. And see 13 Ves. 290. 

Where the testator continues exactly of the same mind, as 
to the method of the disposal of his property, and circum- 
stances only require that the will should bear date at any 
particular time, it will be sufficient for him to call in three 
proper witnesses, and before them declare the signature to be 

is handwriting, and use the same forms as in the original 
execution, And the three witnesses sign their names to such 
new will or republication, mentioning the date thereof. 

A new publication of a will is in truth, as has been alread: 
said, making it a new will; so that after such publication it 
has the force and operation of a will just made at the time of 
such publication. Therefore, if a man by his will devises 
“all his lands ;” and after making the will purchases other 
lands, and then new=publishes his will, this new publication 
has made it a new will, and consequently by the devise of all 
his lands the newly purchased lands shall pass; for there is 
no necessity to make any alteration in this case in the will, 
the words being sufficient, upon the new publication, to con- 
vey all the lands he had at the time of such publication. So 
if a man by his will devises all his lands to certain uses, and. 
afterwards purchases copyhold Jands, and surrenders them 
to the uses declared, or to be declared, (or to the uses de- 
clared only,) by his last will; this has the effect of a’ republi- 
cation of his will, as to such after-purchased copyhold lands, 
and they shall pass thereby. Comp. 180. So, as before 
stated, if the testator, after making such a devise, purchases 
freehold lands, and then makes a codicil, duly executed to 
pass real estate, though no notice is taken of the after-pur- 
chased lands; yet ifthe codicil is annexed to or confirms the 
will, or (as it seems) has a reference to it, this amounts to a 
republication of the will, and the after-purchased lands will 
pass under the general devise. Comp. 158; Com. 383; 
Acherley v. Vernon, 3 Bro. P, C, 107, See Powell on De- 
vises; and Brady v. Cubitt, Doug. 40; where it seems that 
such republication may be effected by any instrument (suffi- 
ciently executed) referring to the will. 

This rule, as to the new publication of a will, should be 
understood with the following restriction, viz. that the words 
of the will at the time of the new publication are such as are 
proper to convey the lands, and also sufficiently to denote the 
person to whom they are devised; for if there is an clang 
with respect to the person who is to take the lands by the 
will between the time of the first making the will and the 
new publication of it, in such case the new publication will 
not alter the intention of the will as originally made, nor 
change the import of the words made use of; so as to make 
the persons named in the will take in a different manner 
than was intended at the time of such Sina making the 
same. If therefore I devise land to A. and his heirs; and 
A, dies in my lifetime, yet a new publication after the death 
of A. will not make his tah take by the will; for though the 
original devise was to A. and his heirs, and from thence it 
appears to be my intention that his heirs should have thé 
land; yet because the heirs were named in the will to take 
by descent, as heirs only, and not as the persons designed to 
take the land immediately, the devise to them was rendered 
void by the death of A. in my lifetime, and the new publica- 
tion of the will could not make it good; the publication 
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making no alteration in the words of the will, and having no 
other effect than this, that if the words in the will are proper 
to convey and describe the person to take, and the land or 
thing to be taken, it makes that will, Re of never so lon; 
a date, to be as perfectly new as if but then made. Pomel 
on Devises. 

There codicils, of different dates, were indorsed on the 
back of a will: the two first referred to lands mentioned in 
the will, made in disposition of lands purchased subsequent 
to the will, according to directions in the will, as to the de- 
visor’s lands in general, and appointed new executors; but 
these codicils were attested by only two witnesses each; the 
third codicil only appointed a new executor, in the room of 
one named in the second codicil; but this third codicil was 
attested by three witnesses. This was held to be a republi- 
cation of the second codicil, and of the will; and the land 
acquired subsequently to the will passed according to the 
disposition made in the will, or to the devisor’s land in ge- 
neral, 2 Bingh. 429, 

‘A delivery of a will by a widow to her executor, which 
was made before her marriage, was held a sufficient recogni- 
tion or republication. 2 Hagg. 209, 

A testator devised to his wife certain estates, subject to par- 
ticular bequests ; and also all other his freehold, copyhold, and 
leasehold estates whatsoever, not before otherwise disposed 
of. By a codicil, in case his wife should die before him, he 
devised all his said estates to trustees, on entire trusts. His 
wife died before him: held that the codicil was not a repub- 
lication of the will, so as to pass estates purchased between 
the date of the will and codicil. 3 Y. § J. 280, 

Such republication being duly made will supply a defect 
for want of capacity in the testator to make a will, as well 
as any inability for want of a subject matter whereon the 
will may attach. And, therefore, if one having, under age, 
made a will of land, duly executed according to the statute, 
which is void by reason’ of his infancy, re-execute it after 
he come of age, with the circumstances required by the 
‘statute, this will render such will valid, 1 Sid, 162; 1 Keb, 
589. 

New publication of a will is always favoured in equity; 
and as regards personal or copyhold-estate, may be repub- 
lished by parol; and with respect to personal estate, very 
slender evidence will serve; though it is not safe to trust to 
it. As ifa man says, “ My will in the hands of Robert 
shall stand ;” this will amount to a good republication. See 
8 Add. Eccl. Rep. 48. But we have seen that, in the case of 
real estate, the republication must be as formal as the original 
execution. 

In consequence of the contemplated alteration in the law 
already mentioned, of making a will as to freehold Property 
speak at the time of the testator's death, republication will 
be no longer necessary to pass real estate acquired subse- 

uently to the making of the will. See post. V. 

‘The Real Property Commissioners think, as publication is 
to be declared unnecessary, the expression republication may 
be dropped. 

2. Revocation or a Wirt may arise from various causes 
both in fact and Jaw; and is either express or implied. 

ress, as if the testator absolutely cancels the will, by tear- 
ing off the seal and the signature; or if he destroys or burns 
the whole will, or expressly declares his mind that his will 
should be revoked. Revocations are impled where the state 
or condition of the person devising, or of the estate or thing 
devised, is altered after making the As the revocation 
of a will may frequently take place without the knowledge, 
or even against the consent, of an uninformed testator, it is 
necessary to state the principles of the law on this subject 
something at length, 

By the statute of frauds, 29 Car. 2. c. 3. no devise of land 
in writing shall be revocable, otherwise than by another will, 
or some other writing, to be executed in the presence of three 

VoL. 1, 
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witnesses: or by burning, tearing, or cancelling the will con- 
taining such devise, by the person making the same, or in his 
presence, or by his consent. 

A will, with a clause of revocation of a former will, being 
signed by the testator in the presence of three witnesses, but 
being not valid as a will on account of not being attested 
in the presence of the testator, is not a revocation of the 
former will, not being intended for such, as an independent 
act. See Prec. Ch. 459; 1 P. Wms. 344; 3 Mod. 258; 1 
Show. 89. 

In the case of lands, where the law does not imply a revo- 
cation, it must be in writing, operating as a will, and 
signed by the person making the will; or by some writing, 
by which the testator declares his intention to revoke the first 
will, and signed by three witnesses, pursuant to the statute 
of frauds. 

A subsequent devise to another person, though he may be 
incapable of taking, is a revocation of a precedent devise to 
a person who was capable of taking; as it serves to show the 
intent of the testator to revoke the first devise, though the 
second cannot take effect. See Spragge v. Stone, cited Doug. 
35. But one will cannot be revoked by another will, though 
it should contain a clause declaring all former wills to be 
revoked, unless the second is valid and effectual as a will. 
2 P, Wms. 343. Yet a will may be revoked by an instru- 
ment written merely for the purpose of revocation, if it is 
attested by three witnesses: and the testator must sign it in 
their presence, which, as already noticed, is not necessary in 
the execution of a will. 3 Comm. c. 23. in n. 

If there is a duplicate of a will made, and deposited in the 
hands of an executor, or other person; in such ease, a can- 
celling of that part of the will which is in the possession of 
the testator is a sufficient revocation of both the parts, as 
well that in his own hands as the duplicate in the hands of 
the executor; they being both in fact but one will, Doug. 
40. So, if a testator makes a second will, and duly executes 
the same, it shall, without any thing farther, revoke and make 
void the former will and duplicate, 

Where a Jatter will is the instrument by which a former is 
revoked, the revocation effected thereby is ambulatory until 
the death of the testator; for although, by making’ a se- 
cond will, the testator intends to revoke the former, yet he 
may change his intention at any time before his death, (un- 
til which neither of his wills can have operation,) and then 
the latter, being a revocable instrument itself, and only af- 
fecting the former as far as itis itself efficient, being revoked, 
is as no will; the consequence of which is, that the first 
will never having been cancelled, but remaining entire, stands 
in like manner as if no other had been made, 4 Burr, 25123 
Comp, 92. If a will be made, and then a subsequent, ex- 
pressly revoking the former, although the first will be left 
entire and the second will be afterwards cancelled, yet the 
better opinion seems to be that the former is not thereby set 
up again, ‘See Cowp. 53. So, if a, testator having made a 
new will, actually cancel the former will by tearing off the 
name and seal, &c., and afterwards cancel the latter will, 
the former will is not revived thereby, although a counter- 
part thereof be found uncancelled and undefaced; because 
the revocation is here an express, independent, substantive 
act; by which the former will becomes to all intents and 
purposes void, and incapable of taking effect, unless as a new 
will by force of a republication. See Comp. 49; 13 Vesey, 
290. 

An instrument void as a conveyance, does not revoke a 
prior will. Where, therefore, a wife having a power of ap- 
pointment by will, duly executed that power, and afterwards 
Joined with her husband in a deed purporting to be an ap- 
pointment of the same lands, but which was a nullity as to 
the wife, it was held that the will made in pursuance of the 
power was not revoked. 1 Russ, 564. 

A codicil does not revoke or alter a will to a greater extent 
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than was intended. A testator by his will gave certain lega- 
cies exclusively charged on real estate. By a codicil reciting 
so much of the will as related to those legacies, he revoked 
that part of his will, and in lieu of the legacies therein given, 
gave smaller. Held, that the object of the codicil being 
merely to alter the amount of the legacies, it could not extend 
to charge the personal estate; but the codicil not being at- 
tested by three witnesses, did not alter the amount of lega- 
cies charged on the real estate. 4 Russ. 435. 

A beginning to cancel, under the impression that anew 
will is complete, and desisting, on being informed of the con- 
trary, is no revocation, 1 Æq. Abr. 409. Throwing the will 
into the fire with intent to destroy it is sufficient, though it 
fall off, and is preserved. 2 Blackst, Rep. 1043. The obli- 
teration of'a part is only a revocation as to that part. Sutton 
v. Sutton, Comp. 812. 

A testator having quarrelled with one of the devisees 
named in his will, began to tear it in a fit of passion, with 
the intention of destroying it; and having torn it in four 
pieces he was prevented from proceeding further, partly 
through the efforts of a by-stander, and partly by the en- 
treaties of the devisee: he afterwards became calm, and, 
having put by the several pieces, expressed his satisfaction 
that no material part of the writing had been injured, and 
that it was no worse. It was held to be properly left to a 
jury to say, whether the testator had completely finished all 
that he intended to do for the purpose of destroying the will; 
the jury having found that he had not, the court refused to 
disturb the verdict. 3 B. § 4. 489. 

‘A testator in Peru, supposing his will to be lost, by which 
he had appointed his wife to be executrix and universal le- 
pe for life, made a nuncupative will there (not in con- 
formity with the statute of frauds) with a general revocatory 
clause, appointing two executors and his wife universal le- 
gatee absolutely, The executors renounced, and the wife 
took probate in Peru of the nuncupative will. The former 
will was afterwards found, and probate thereof granted to the 
wife at her prayer, 1 Hagg. Eccl. Rep. 378. 

Where a will was executed in duplicate, and one part re- 
mains in the custody of the testator, but the other is left 
abroad, where the testator resided at the time of making his 
will, if the testator destroys the part in his own custody, the 
legal consequence is that the part remaining abroad is re- 
voked, unless it is clearly shown that the testator did not in- 
tend his act to have that operation. Colvin v. Fraser, 2 Hagg. 
266. This was a case of immense property of a Mr. Far- 

mhar. The facts were much contested, but the principle was 
eld to be clear, 

Striking out the name of a joint-tenant has the effect of 
leaving the entire estate in the other. Aliter as to tenants 
in common, who cannot thereby acquire an estate not o: 
ginally given. 3 Bos. § Pull. 16,109. See also 4 Last, 419. 

Without any express revocation, if a man who has made 
his will afterwards marries, and has a child or children, whe- 
ther such child is born before or after his death, this is a 

resumptive or implied revocation of his former will which 
made in his state of celibacy, as well as to his real as his 
ersonal estate; and the statute does not extend to this case, 
‘but he shall be said to die intestate; the law supposing that 
he mnst mean to provide in the first place for his family, and 
distributing his estate for their benefit accordingly. See 5 
T. R. 49. This, however, being only a presumptive revo- 
cation, if it appears, by any expression or other means, to 
be the intent of the testator that his will should continue in 
force, the marriage will be no revocation of it. As in the 
case where a man devised an estate to a woman, whom he 
afterwards married, and when he died she was with child of 
a son, yet the will was determined to be good, and not re- 
voked by the marriage. And such implied revocation may, 
in all cases, be rebutted by parol evidence. Doug. 40, And 
more particularly, 2 Last, 530, and 7 Ves, 348, 
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In Wright v. Netherwood, in the Prerogative Court, 1793, 
where A. made a will leaving legacies, and appointing his 
wife residuary legatee, and she died leaving several EGEDE 
A. married again, and had one child by his second wife; and 
afterwards he, his wife, and all his children, perished by ship- 
wreck, it was determined that the will was not revoked; on 
the ground that implied revocations depend on the circum- 
stances at the time of the testator's death, and that in this ease 
at the time of his death he had no wife or children. 

In Doe d. White v. Burford, where J. B. had married, and 
afterwards made his will, and devised to his niece; and then 
died, leaving his wife enceint with a daughter, which was un- 
known to him: the Court of King’s Bench held that the will 
was not revoked by the birth of the daughter. 4 M. § S. 10. 

That the presumptive or tacit revocation, by marriage and 
birth of a child without provision, can be rebutted by a parol 
evidence of intention is affirmed per cur, Lord Raym. 441 ; 
Doug. 31; per Eyre, J. 2 H. Blackst. 522; but negatived per 
Lord Alvantey, 4 Ves. jun. 848; Lord Rosslyn, 5 Ves. jun. 664, 
See 2 Comm. 503, n. 

It is still a matter of doubt, but evidence of circumstances 
has been admitted, and has been made the foundation of se- 
veral exceptions to the rule, 

Thus marriage and issue have been held not to be a 
revocation of a will, when there were children of a first 
marriage, and a provision for the second wife and her issue, 
2 Hagg. 561. 

By the bill before parliament, § 24. every will made by a 
man or woman shall be revoked by his or her marriage, ex- 
cept a will made in exercise of a power of appointment, when 
some person other than his or her heir, executor, or adminis- 
trator, shall be entitled to the real or personal estate thereby 
appointed in default of such appointment. 

y § 25. no will shall he revoked by any presumption of 
an intention on the ground of an alteration in circumstances, 

By § 26. no will or codicil, or any part thereof, shall be 
Sasi revoked, otherwise than by the burning, tearing, or 
otherwise destroying the same by the testator, or by some 
person in his presence or by his direction, with the intention 
of revoking the same, or by marriage, except as aforesaid, or 
by another will or codicil executed in manner thereinbefore 
required, or by some writing declaring an intention to revoke 
the same, and executed in the manner in which a will is here- 
inbefore required to be executed; and no will or codicil shall 
be revoked in part, otherwise than by a codicil executed in 
manner hereinbefore required, or by some writing declaring 
an intention to revoke the same, and executed in the manner 
in which a will is thereby required to be executed, or by an 
obliteration, interlineation, or alteration, executed as therein- 
after is required. 

By § 27. no obliteration, interlineation, or other alteration, 
made in any will after the execution thereof, shall be valid, or 
have any effect, unless such alteration shall be executed in like 
manner as hereinbefore is required for the execution of the 
will; but the will with such diseases part thereof, shall 
be deemed to be duly executed, if the signature of the testator 
be made and the names of the witnesses be written by them 
in the margin, or some other part of the will opposite or near 
to such alteration, or at the foot, or end, or opposite, or near, 
to a memorandum referring to the alteration, and written at 
the end, or on some other part, of the will. 

§ 28. no will or codicil, which shall be revoked by 
burning, tearing, or otherwise destroying the same, shall be 
revived, otherwise than by the re-execution of a duplicate 
thereof; and no will or codicil, which shall be revoked by 
marriage, shall be revived, otherwise than by the re-exe- 
cution thereof, or by a codicil executed in manner hereinbe- 
fore required, and showing an intention to revive the same} 
and no will or codicil, which shall be wholly revoked 
another will or codicil, or writing executed as aforesaid, sl 
be revived, otherwise than by the re-execution thereof, or bY 
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a codicil executed in manner hereinbefore required, and show- 
ing an intention to revive the same, or by the revocation of 
such subsequent will, codicil, or writing, by burning, tearing, 
or otherwise destroying, with the intention of revoking the 
same; and when any will or codicil shall be partly revoked, the 
part thereof so revoked shall not be revived, otherwise than 
by a codicil executed in manner thereinbefore required, and 
showing an intention to revive the same, or by the revocation 
of the codicil or writing, by which the same was revoked, by 
burning, tearing, or otherwise destroying, with the intention 
of revoking, the same, or by an obliteration, interlineation, 
or other alteration, executed in manner thereinbefore required ; 
and when any will or codicil, which shall be partly revoked, 
and afterwards wholly revoked, shall be revived, such revival 
shall not extend to so much thereof as shall have been revoked 
before the revocation of the whole thereof, unless an intention 
to the contrary shall be shown, 

Where a man, possessed of stock or money in the funds, 
devises the exact quantity he is possessed of to any one or 
more persons by his will, this is a specific legacy ; and if the 
testator afterwards, before his death, sells any part of the 
stock so devised, such sale shail operate as a revocation (or, 
as the law terms it, an ademption or taking away) of so much 
of the legacy as shall be sold: and the legatee or legates 
shall be only entitled to so much stock as actually remains 
at the time of the testator's death; and if there is no stock 
at all remaining, the whole legacy is gone, and the legatees 
cannot come on the other part of the estate for a satisfaction. 
If the testator, however, after sale of part of the stock, pur- 
chases other stock, this shall restore the legatees to the amount 
of such purchase. See Legacy, I. 

Revocations of a will may also take place by an actual or 
intended alteration in the estate of the testator. And here 
it is necessary to observe, that the principle which governs 
cases of such actual alteration is clearly distinguishable from 
that which governs cases of an intended alteration only : 
in the former cases, the recovation is a consequence of law, 
uninfluenced by, and independent of any intent in the tes 
tator to revoke or not; but, in the latter cases, the revoca- 
tion is an inference from the fact, as furnishing a ground to 
conclude that such was the intent of the party. Powell on 
Devises. 

‘The following general principles will explain the nature 
of such revocations, and the decisions of the courts thereon ; 
and the instances quoted, though few, may suffice in a work 
of this nature. 

There is no feature in our law more prominent than that 
of an uniform solicitude, on every occasion, to favour the 
heir, and prevent his disinherison: this anxious attention 
to the interest of the lawful representative has introduced 
into the law respecting devises this fixed principle; namely, 
that as at the inception of his will a man must be seised of 
the estates he devises, so the law requires that such estate 
should remain in the same plight and unaltered, to the time 
of its consummation by his death; and that his original in- 
tention in respect thereto should continue, unremittingly, 
the same until the object of it takes effect, when the will is 
consummated thereby; and therefore not only any alteration 
or new modelling which makes it a different estate, but also 
any intent of the owner to alter or new-model the estate, will, 
in construction of law, render a disposition of it by will in- 
valid. See Powell on Devises, tit. Revocations, and the cases 
there cited. 

‘Any alteration whatever in a frechold estate will operate 
as a revocation; even although the act done be necessary to 

ive effect to the disposition made by such devise. 3 P. Wms. 
168, 170. And the rule of law will be the same, although the 
act be expressly declared to be done with a view to give effect 
to the will, if, in its operation, the devisor be in as of a new 
purchase; for the rule being introduced with a view to pre- 
serve the inheritance in the heir-at-law, and not with a view 
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to carry into execution the intent of the devisor, the question 
is not, whether the devisor intended to revoke; but whether 
he intended to do that, the effect of which in law will be to 
alter the estate or interest which was in him, by passing it 
away, and taking it back through a new channel; for if that 
be his intention, whether he meant to revoke or not is imma- 
terial; the alteration operating as a revocation in law, and 
not as a revocation by the party; and therefore taking effect 
without reference to the intent of the party, as to the stabi- 
lity or non-stability of the will. Powell on Devises. See 2 
Atk. 579; 1 Bos. & Pull. 576. 

A fine levied by a testator subsequent to his will, was held 

to operate as a revocation. 3 Moore, 24; 3 Bro. P. C. 361. 

here a testator, after having made his will, levied a fine 
to such uses as he should by deed or will appoint, and died 
without making any new will, the will made prior to the fine 
was revoked thereby. 2 New Rep. 401. 

Since courts of equity have considered articles for the sale 
of estates, or respecting the settlement of them, as of the na- 
ture of actual conveyances, from the time at which they are 
agreed to be carried into execution; even covenants, when 
the covenantee has a right to a specific performance, have been 
allowed in equity to operate as revocations of wills previously 
made, See 2 P. Wms, 329, 624, 

But, upon the principle that no actual alteration is made 
in the thing devised, the changing of trustees, where the es- 
tate originally devised is only the trust, will not amount 
to a revocation. 1 C. R. 23; 2 C. R. 109. Nor though the 
estate is absolutely conveyed to different parties from those 
who had it at the time of the devise; as in the case of an 
intended purchase being completed, or a mortgage paid off 
by the testator. Doug. 561; Doug. 719; 3 P. Wms. 170; 
1 Wils, 311; and 11 Vesey, 550. But see 2 Ves. § Beames, 
382, where a person, after devising land contracted for, took 
the conveyance, with limitation to bar dower by the interpo- 
sition of a trustee; and it was ruled by the vice-chancellor 
that the will was revoked. 

Under the head of intended alterations of his estate by 
the devisor may be arranged those cases, where the devisor, 
after making his will, attempts a disposition of his estate, 
and intends a complete conveyance, but fails therein, either 
for want of due formalities, in the instrument that he uses, or 
from an incapacity to take, in the person to whom he means 
to convey: in these cases of intended alteration, it may be 
shown that the devisor had no intent to alter the disposition 
he has made; and if that be made out in proof, no revocation 
will ensue from the circumstance of there having been such 
imperfect conveyance. Powell on Devises. 

In all eases, where a person having lands in fee devises 
them, and then parts with or conveys them away, though he 
afterwards, nay immediately, takes a new estate in fee, this 
will be a revocation of his will, 1 Ro. Ab. 616. pl. 15; 2 
Atk. 325; Bro. P.C.; 1 Eq. Ab. 412, c. 12; and see Powell 
on Devises. As where a person having made his will, and 
thereby devised his real estate, afterwards, in contemplation 
of an intended marriage, conveys that estate to trustees 
for the use of himself and his heirs till the marriage 
should take effect, and after the marriage for other particular 
uses; but happens to die before any marriage had; this has 
been determined to be a revocation of his will as to the dis- 
posal of such estate. Shom. P. C. 154; 4 Burr, 1961. See 
Powell on Devises. But in the ease of coparceners, as also 
in the case of tenants in common, having devised their se- 
veral parts by will, any partition between them, (or even the 
levying a fine, in consequence of and to strengthen the same,) 
shall not revoke their will; if the conveyance is merely for 
the purpose of partition. T. Raym. 140, 240; 3 P. Wms. 
170; 1 Wils. 309. But see 8 Ves. 281; 10 Ves, 246. 

If a man, seised of lands in fee, devises. the same by his 
will, and afterwards mortgages them in fee, to secure a sum 
of money, though in law the legal estate is conveyed to the 
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mortgagee, and such mortgage is therefore held to be a revo- 
cation of the devise in the will; yet in equity it is now settled 
that these mortgages shall only operate as a revocation pro 
tanto; (for so much as the land is mortgaged for ;) by which 
means the devisee shall take the land under the will, subject 
to the mortgage. 1 Vern. 239; 2 C. R. 154; 1 Salk. 158; 
and see Powell on Devises. A conveyance by way of mortgage 
for years amounts, both in law and equity, only to a con- 
ditional revocation pro tanto of a devise in fee: but still 
the construction is different in Jaw and in equity; for inlaw 
the mortgage is an absolute revocation quoad the term, though 
the reversion passes by the will notwithstanding; but in 
equity it is a revocation pro tanto only as well with respect 
to the term as to the reversion, and the reversion there draws 
to it the aguit of redemption. Powell on Devises. But if 
one devise lands to A. in fee, and afterwards mortgage the 
same lands to A., this has been decreed to be an entire revo- 
cation, it being inconsistent with the devise. Pre. Ch. 514, 

If aman possessed of a leasehold estate in land for a term 
of years, or for life or lives, by his will bequeaths the same 
to A., and after making his will takes a new lease of the same 
Jand for another term of years, or for other life or lives, so 
that the former lease is surrendered in fact or in law, this is 
a revocation of his will, or at least makes the same void as to 
this devise; for this is another lease, and not that which he 
had at the time of the making of the will. 1 P. Wms, 575 ; 
2 P. Wms. 168; 3 P. Wms. 163, 

ı But these revocations turn merely on the penning the will, 
viz. whether the words are sufficient to pass the subsequent 
renewed interest ; and not on any inability in point of law, to 
five by will an after-taken lease: and therefore if such lease 

e disposed of by will, by a proper form of words, it will 
pass, notwithstanding any subsequent renewal. As if one 

ive “all his estate, right, and interest, he shall have to come 
in such lease at the time of his death.” So, such right of 
renewal will pass by general devise of the residue; or by a 
devise of the lease, together with the right of renewal: and 
the devise of the lease carries the right of renewal as well as 
the lease itself. Salk, 237; 1 P. Wms. 575; 1 Atk. 599; 3 
Atk. 177, 199; and see Powell on Devises. 

Perhaps there are few settled doctrines of law, to which it 
would be more desirable to apply the correction of legislative 
authority, than those by which a devise is rendered inopera- 
tive, in consequence of a subsequent conveyance of the estate, 
contrary to the admitted intention of the testator, The 
positions, that a devise is generally annulled at law by any 
conveyance of the estate made subsequent to the devise, 
although the testator, by the effect of the statute of uses, 
continues seised of the ancient estate, and even though the 
conveyance is inoperative for want of legal requisites; and 
that when there is a revocation at law, a court of equity will 
not controul the legal operation of the conveyance, except in 
certain deficient cases; are fully established as settled rules 
of property. ‘The history of the law on this subject, and the 
grounds and principles upon which it is founded, have been 
already stated in part, and are most fully stated in 2 Ves. 
417; 7 Bro. P. C. 505; 1 B. & P. 576; 7 T. R. 399; and 
S. C. in equity, 3 Ves. 682; 7 Bro. P, C. 593; and see 6 Ves. 
199; 8:Ves. 106; 9 Moore, 286; 2 Bingh. 136; 3 B. & A. 
462. The question for consideration as a matter of legislative 
interference is, whether it would be more conducive to utility, 
that the law should continue as it is, or that it should be re- 
formed. The disappointment of the intention of the testator 
is undisputed in all the cases; and the benefit from permitting 
it to continue results from the contingent advantage derived 
to the heir in consequence of his ancestor's ignorance of a 
technical rule, the knowledge of which would be immediatel 
followed by the necessary provisions for preventing such 
advantage from being obtained, ‘The remedy suggested is by 
a law, enacting, that no devise of lands should be annulled 
‘or affected by any recovery, fine, or conveyance, except so 
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far as shall be necessary for the express object or purpose for 
which such conveyance shall be made: but that every such 
devise shall be valid and effectual at law, as to all such legal 
interest as, after such conveyance, shall remain in, or result 
to the devisor ; and that where the legal estate shall be trans- 
ferred from such devisor, the devise shall be deemed valid in 
equity as to all such beneficial right and interest as shall remain 
in the devisor. See Evans's Collection of Statutes, note on 
32 Hen. 8. c. 1. pt. ii, cl. xi, nu. i. 

‘The alteration suggested in the above remarks with respect 
to the law of revocation of wills by an alteration in the estate 
devised, is intended to be effected by the before-mentioned 
bill, which (by § 29.) enacts that no conveyance or other act 
made or done subsequently to the execution of a will, of or 
relating to any real or personal estate therein comprised, shall 
prevent the operation of the will with respect to such real or 
personal estate, or such estate or interest therein as the tes- 
tator shall have power to dispose of by will at the time of 
his death, 

The effect of the contemplated changes under this head is 
thus summed up in the Report of the Real Property Com- 
missioners : 

“ If the alterations we have proposed with respect to the 
revocation of wills be carried into effect, the laws relating to 
it, which at present are so complicated and incongruous, will 
be reduced to a few very sim lezala applicable to wills of 
every description, ‘There will be only four modes in which 
any will can be revoked: 1st, by another inconsistent will or 
writing, executed in the same manner as the original will; 
2d, by cancellation, or any other act of the same nature; 
8d, by the disposition of the property by the testator in his 
lifetime ; and 4th, in the case of a woman, (and also of aman, 
see ante,) by marriage. By the first and third of these modes 
the will may be revoked entirely or in parts by the second, 
and last the revocation will be complete.” 

In all cases where a will is determined to be revoked, and 
no other will is made, a person is said to die intestate; at least 
as far as concerns the devises thus revoked. In all cases also 
of void devises, an intestacy shall take place as to those, 
unless there is a particular devise contained in the will of the 
residue of the testator’s estate to some person; in which cases 
the legacies sink into and become part of such residue, and 
go to the residuary legatee. 


V. Tue most general and comprehensive rule, as to the 
construction of wills, is, That a devise be most favourably 
expounded, to pursue, if possible, the will of the devisor, 
who, for want of advice or learning, may have omitted the 
legal or proper phrases: and, therefore, many times, the law 
dispenses with the want of words in devises, that are abso- 
lately requisite in all other instruments. Thus a fee may be 
conveyed without words of inheritance; and an estate-tail 
without words of procreation. By a will also an estate may 
pass by mere implication, without any express words to direct 
its course. As where a man devises lands to his heir at law, 
after the death of his wife: here, though no estate is given to 
the wife in express terms, yet she shall have an estate for life 
by implication; for the intent of the testator is clearly to 
postpone the heir till after her death; and, if she does not 
take it, nobody else can. 1 Vent. 376. But it seems, that 
if it is given to a stranger, after the wife’s death, the devise 
raises no implication in favour of the wife, for it may descend 
to the heir during the life of the wife. Cro. Jac. 75. So 
also where a devise is of Black-acre to A., and of White-acre 
to B. in tail, and if they both die without issue, then to C, in 
fee; here A. and B, have cross remainders by implication, 
and on the failure of either’s issue, the other or is issue shall 
take the whole; and C.’s remainder over shall be postponed 
till the issue of both shall fail. But where cross remainders 
are to be raised between more than two, the presumption 18 
against them. See Remainder. And, in general, where any 
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implications are allowed, they must be such as are necessary, 
(or at least highly probable,) and not merely possible implica- 
tions. And herein there is no distinction between the rules 
of law and of equity; for the will, being considered in both 
courts in the light of a limitation of uses, is construed in each 
with equal favour and benignity, and expounded rather on its 
own particular circumstances, than by any general rules of 
positive law. 2 Comm. c. 23. 

The intention of the testator is said by Coke to be the 

Jle-star to guide the judges in the exposition of wills; but 
though it is allowed to be thus considered, in order to explain 
the words of the will, yet such intention must be collected 
from the will itself, and not from any reports or evidence 
concerning it; the courts having been at all times careful of 
admitting verbal testimony in respect to a will: and litile 
credit being due to any thing that may have fallen from a man 
himself, either before or after making his will; it often 
appearing that insinuations may be thrown out purposely to 
mislead those who were interested in the disposal of his pro- 
perty. Though a parol averment shall not be admitted to 


explain a will, so as to expound it contrary to the import of 
the words; yet, when the words will bear it, a parol averment 
may be admitted. 
but in no case to alter the estate. 


As, for instance, to ascertain a person; 
1 Freem. 292; 5 Rep. 68, 





words, touching the matter of the devise, there the words of 
the will shall always be taken to be the intent of the devisor, 
and his intent to be what the words say. 24nd. 17. All 
the words of a will are to be carried to answer the intent of 
the devisor; but this is to be understood in cases where the 
intent of the party may be known by the words that are in 
the will, 2 And. 10, 11, 184, If there are inconsistent and 
contradictory words in a will, words may be rejected to make 
it sense. And words may be supplied to render a sentence 
complete and intelligible in aid of the apparent intent to be 
collected from the whole context, 6 East, 486. And 
even in a case where two estates were misdescribed by their 
contrary appellations, this was remedied by a construction 
according to the intent appearing on the face of the will, 8 
East, 149. 

‘A will must have a favourable interpretation, and as near 
to the mind and intent of the testator as may be, and yet so 
withal as his intent may stand with the rules of law, and not 
be repugnant thereunto; it being a rule or maxim of law, 

mod ultima voluntas testatoris perimplenda est, secundum veram 
intentionem; sed legum servanda fides, suprema voluntas quod 
mandat fierique jubet parere necesse est. In deeds the rule of 
construction is, that the intention must be directed by the 
words; but in wills the words must follow the intent of the 
devisor; and such a construction is to be made of them, as 
to make use of all the words, and not of part, and so as they 
may stand together, and have no contrariety in them. Shep. 
Abr. part 10, voc. Testament; Bridg. 105. ` See Words. 

Such a sense shall be made of a devise, that it may be for 
the profit of the devisee, and not to his prejudice. General 
and doubtful words in a will shall not alter an express devise 
before, nor carry any thing contrary to the apparent intent, 
The clauses and sentences of a shall be severally trans- 
posed to serve the meaning of it: and construction shall be 
made of the words to satisfy the intent, and they shall be put 
in such order as the intent may be fulfilled. No sense may 
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be framed upon the words of a will, wherein the testator’s 
meaning cannot be found. Shep. Abr. voc. Testament. 

One part of a will shall be expounded by another: as 
where a man leaves an estate to another and his heirs, and 
afterwards mentions to have given him an estate-tail, heirs 
shall be taken to mean heirs of the body, and the devisee 
shall take only an estate-tail. 2 Freem, 267. See further on 
this subject, Burr. 912—924, 1110—1113; 1 Vesey, 142. 

Where there is no connection by grammatical construction, 
or direct words of reference, or by the declaration of some 
common purpose, between distinct devises in a will, the special 
terms of one devise cannot be drawn in aid of the construc- 
tion of another, although similar in its general terms and 
import, and applicable to persons standing in the same degree 
of relationship to the testator; and there being no apparent 
reason, other than the different wording of the clauses, to 
presume that the testator had a different purpose in view. 
9 East, 267. 

In the case of devises to relations generally, it seems the 
established doctrine of the Court of Chacieary to make the 
statute of distributions the rule and measure of such general 
devise, so that those who by the statute of distributions would 
have been entitled to the personal estate in case the testator 
had died intestate, shall upon such general devises be bene~ 
fited. See 1 Bro, C. R. 31. And the rule will be the same 
though the word poor be prefixed to relations, Ambler, 507, 
595, 636, But if the bequest be to the testator's descend- 
ants, these being capable of being ascertained, the necessity 
of resorting to the statute of distributions does not arise, 
8 Bro. C. R. 367; Amb, 897. And where the court does 
resort to the statute, it does not consider itself bound to 
adopt the proportions prescribed by the statute, but distri- 
butes per capita, and in such shares as any particular expres- 
ns of the bequest may call for. 2Ch. Rep. 77, 179; Talb. 
251; Bro. C. R. 81, 

Under a devise of freehold property “ to the relations on 

side,” it was held that all should take who could be en- 
titled to personal estate under the statute of distributions, as 
well in the maternal or the paternal line at the time of the 
testator’s death; and where one who was in equal degree at 
the time of making the will died before the testator leaving a 
son, the son was held not entitled to a share as such relation, 
1 Taunt. 263. 

Devise of the interest of all my land property, whether 
houses, bank stock, or cash, after discharging my debts, to 
my wife; and after her demise, to my brother W. for life, 
but not to cut, fall, or destroy any thing of the estate, and 
after his decease, into my sister C.’s family, to go in heirship 
for ever:” the Court of King’s Bench held, that the real 
estate passed in entirety to the eldest son and heir of C. in 
fee. 5 M. & S. 126. 

A devise to the testator’s wife of “ all my property both 
personal and real for ever ;” held to pass the fee in the real 
estate, and that the devisor’s intent to use them in a more 
restricted sense was not shown by a subsequent clause in the 
will whereby he gave an additional annuity to a person (after 
the wife's death) to whom he had before given a smaller 
annuity. 11 East, 518, 

A. devised to his daughters, J, and E., “ their heirs, execu- 
tors, and administrators, equally between them, all and ever 
his messuages, lands, tenements, and hereditaments, bot 
freehold and leasehold in England, to have and to hold to the 
said J. and E. their heirs, executors, and administrators 
equally.” This devise was held to pass all his interest in the 
estates to his daughters in fee, to the exclusion of the testator’s 
right heirs. 4 D. § R. 246. 

‘A gift confined expressly to the donee’s life, with a power 
of disposition superadded, confers a power only over the 
remainder, after the estate for life, but a gift to a person 
indefinitely, with a superadded power of disposition, passes 
the absolute interest; and this rule applies to personal estate 
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as well as real. Therefore where a testator bequeathed all 
his personal estate to bis wife for life; and after her decease 
one moiety thereof was to be at her disposal either by will or 
otherwise, the other moiety being given to other persons, she 
had the moiety for her life with a mere power of appoint- 
ment. 4 Russ. 263. 

If aman devises land to another for ever, or in fee-simple, 
or to him and his assigns for ever, or to him and his; in all 
these cases the fee-simple passes by the will: for it is evident 
by the testator’s intention, that the gift should continue be- 
yond the life of the devisee. So if one devises lands to 
another, to give, sell, or do what he pleases with them, these 
words, by the intent of the giver, convey the fee-simple ; as 
does. also to one and his blood; because the blood runs 
through every branch of a family. A devise also to a man 
and his successors carries a fee; for by the word successors 
is intended heirs, the heir succeeding to the father. Burn, 
Eccl. Law. See Comp. 352. 

A devise of all his estate; (or estates,) whatsoever, or all 
his effects real and personal, comprehends all that a man: has, 
Jand, money, goods, or other property whatever: provided, 
in all cases, that the will is duly executed, and attested by 
three witnesses, so as to pass land. And a copyhold estate 
will fall under the same construction. See Comp. 299. 

A devise of “ all my freehold estate, consisting of thirts 
acres of land more or less, with the dwelling house and all 
erections on the said farm, situate at Sudbury, Harrow, in the 
county of Middlesex ;” held, by the Court of Common Pleas, 
on a case from Chancery, to pass an estate in fee-simple, 
1 Big B. 72. And seeb Taunt. 410; 7 Taunt. 35. 

If lands are devised to trustees for any particular purposes, 
without using the word heirs; yet, by implication of law, the 
trustees must have an estate of inheritance sufficient to sup- 
port such trust; for there is no difference between a devise 
to a man for ever, and to a man upon trusts which may last 
for ever. 1 Lg. Abr. 176. 

Where one devises land to another, om condition that the 
devisee shall pay several sums of money in gross, and not 
saying out of the profits of the land; or shall release a debt 
due from the testator; the devisee, in this case, shall have a 
fee-simple in the land, though all the sums of money together, 
which he is to pay, do not amount to a year’s rent of the 
Jand; for the devise shall be intended for his benefit: and if 
he was to have the land for his life only, he might die before 
he could receive the amount of the legacies out of the land, 
and consequently, be a loser: and where there is a sum thus 
to be paid all at once and immediately, there the person to 
whom the land is devised shall have the whole of it, tho 
the sumis not the value of the land, or near it; the quantity 
of the sum thus to be paid in gross not being material. But 
if a devise were to A., paying so much, or such sums of 
money, out of the profit of the lands, there A. would take 
but an estate for his life; for though he takes the land charged 
with payment of money, yet he is to pay no faster than he 
receives, and so he can be no loser. 1 Eq. db. 166, 167. 

A, devised to his daughter, then under age, an estate in fee, 
and if she died under the age of twenty-one, unmarried, and 
without leaving Jawful issue, then to his wife in fee: the 
daughter married and died under the age of twenty-one years 
without issue, but left her husband surviving her. Held that 
the devise over to the wife of the testator did not take effect, 
as: by the will it was made to depend on the happening of the 
three events. 2B. § A. 441. And see 12 Last, 238. 

A, devised his, estate to trustees for the maintenance of six 
children; and immediately on the youngest attaining twenty- 
one then to his said six children and the survivor and survivors 
of them their heirs and assigns for ever as tenants. in common. 
The term ‘survivor or survivors” was held to refer to the 
time, of the testator’s death and not to the coming of age of 
the eldest child, and therefore each had a fee-simple estate in 
reversion in one sixth part; which (on the death of any: with- 
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out issue and intestate after the testator’s death and before 
the coming of age of the youngest child) descended to the 
heir at law of the party dying, 2 Marsh. 24; 6 Taunt. 213, 
But see 1 Price, 264. 

A. devised lands to his wife for life, and at her death to his 
son B. and his heirs for ever: but if B. should die unpos- 
sessed of the land, or without heirs, to his daughter C. and 
her heirs for ever. In this case the word heirs was held to 
be confined to heirs of the body, and that therefore B. took 
an estate tail with remainder in fee to C. 2 Marsh. 170; 6 
Taunt. 485. 

It would be endless to multiply individual cases, as to the 
construction of wills, where the words have been held to give 
an estate in fee, in tail, or for life. A devise of land to A. B., 
without any further words, gives him only an estate for life. 
The reason why the word estate has: been held to pass a fee, 
is, that this word (and which has been extended to the plural, 
estates,) comprehends not only the land or property that a 
man has, but also the interest he has in it. The general rule 
of construction, that governs all uncertain cases, of which 
innumerable instances occur im the books, seem to be that 
“ if there be no words of limitation added, nor words of 
perpetuity annexed to the devise, so as to show the intention 
of the testator to convey the inheritance to the devisee, he 
can only take an estate for life.” Comp, 299. But“ wher- 
ever there are words and expressions, either general or par- 
ticular, or clauses in a will, which the court can lay hold of, 
to enlarge the estate of a devisee, they will do so, to effectuate 
the intention of the testator: but if the intention of the 
testator is doubtful, the rule of law must take place.” Comp. 


352. 

The following clauses of the bill now before parliament 
will put an end to many of the questions, which have arisen 
upon the construction of wills :— 

By § 30. every will shall be construed, with reference to 
the real estate and personal estate comprised in it, to speak 
and take effect as if it had been executed immediately before 
the death of the testator, unless a contrary intention shall 
appear by the will. 

y § 31. unless a contrary intention shall appear by the 
will, such real estate or interest therein as shall be comprised 
or intended to be comprised in any devise in such will con- 
tained, which shall fail or be void by reason of the death of 
the devisee in the lifetime of the testator, or by reason of 
such devise being contrary to law, or otherwise incapable of 
taking effect, shall be included in the residuary devise (if any) 
contained in such will. 

By § 32. a general devise of the real estate of the testator, 
or of the real estate of the testator in any place or in the oc- 
cupation of any person mentioned in his will, or otherwise 
deseribed in a general manner, shall be construed to include 
any real estate, or any real estate to which such description 
shall extend (as the case may be), which he may have power 
to appoint in any manner he may think proven and shall 
operate as an execution of such power, a contrary in- 
tention shall appear by the will; and in like manner a bequest 
of the personal estate of the testator, or any bequest of per- 
sonal property described in a general manner, shall be cox 
strued to include any personal estate, or appen esti 
to which such description shall extend (as the case may be), 
which he may bave power to appoint in any manner he may 
think proper, and shall operate as an execution of such power, 
unless a contrary intention shall aj by the will. 

By § 33. a devise of the land of the testator, or of the 
land of the testator in any place, or in the occupation of any 
person mentioned in his will, or otherwise described in a Le 
neral manner, and any other-general devise whieh would 
scribe a leasehold estate, if the testator had no real estate 
which could be described by it, shall be construed to include 
the leasehold estates.of the: testator, or: his: leasehold estates 
to which such description shall extend: (as the case: may be)s 
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as well as real estates, unless a contrary intention shall appear 
by the will. 

By § 34. where any real estate shall be devised to any per- 
son without any words of limitation, such devise shall be con- 
strued to pass the fee-simple, or other the whole estate or 
interest which the testator had power to dispose of by will in 
such real estate, unless a contrary intention shall appear by 
the will. 

By § 35. in any devise or bequest of real or personal estate 
the words “ die without issue,” or “ die without leaving issue,” 
or, “ have no issue,” or any other words, which may import 
a want or failure of issue of any person in his lifetime, or at 
the time of his death, or an indefinite failure of his issue, shall 
be construed to mean a want or failure of issue in the life- 
time or at the time of the death of such person, and not an 
indefinite failure of his issue, unless by reason of such person 
having a prior estate tail, or of a preceding gift being a limi- 
tation of an estate tail to such person or issue, or otherwise a 
contrary intention shall appear by the will: provided, that 
the act shall not extend to cases, where such words as afore- 
said import, if no issue described in a preceding gift shall be 
born, or if there shall be no issue who shall live to attain the 
age or otherwise answer the description required for obtaining 
a vested estate by a preceding gift to such issue. 

By § 36. no trustee or executor shall be construed to take 
any chattel interest in any real estate (other than a next pre- 
sentation to a church), under any devise to him as such 
trustee or executor of any such real estate, unless a definite 
term of years, absolute or determinable, shall thereby be 
given to him expressly or by implication. 

By § 37. where any real estate shall be devised to a trustee 
without any express limitation of the estate to be taken by 
such trustee, and the beneficial interest in such real estate, or 
in the surplus rents and profits thereof, shall not be given to 
any person for life, or such beneficial interest shall be given 
to any person for life, but the purposes of the trust may con- 
tinue beyond the life of such person, such devise shall be 
construed to vest in such trustee the fee-simple or other the 
whole l estate which the testator had power to dispose of 
by will in such real estate, and not an estate determinable 
ce the purposes of the trust shall be satisfied. 

Notwithstanding that wills are generally favoured, yet 
where a person endeavours to make a settlement of his estate 
against the reason and policy of the common law, the judges 
are bound to reject it. And where a man by his will makes 
no other disposition of his land than the law itself would 
have done, had he not made any will, there such a will is 
useless, and will be invalid. As if one give land to his son 
and his heirs, or to A. and his heirs, and his son or A. is 
heir at law, this was formerly held a void devise, and the 
person to whom the land was given should not take the land 
under the will, but by descent, being the better title, as if no 
will had been made: for a descent strengthened a title, taking 
away the entry of such as might possibly have had right to 
the estate: while he who had an estate by devise was said by 
Jaw to be in by purchase; a worse title than descent. But 
if one by will created an estate in his heir, different from 
what he would have taken by law, there the devise should be 

ood, the quality of the estate being altered, and it being 
indeed not the same estate as would have descended to him. 
Burn, Eccl. Law. 

The law with regard to devises to the heir is now altered, 
see Descent, 

Those devises are also void and rejected where the words 
of the will are so general and uncertain that no meaning can 
be collected from them, And therefore, where a man by will 

ives “all to his mother,” these general words will not pass 

lands to his mother; for since the heir at law has a plain and 
uncontroverted title, it would be severe and unreasonable to 
set him aside, unless the intention of the testator is evident 
from the will; for that would be to set up and prefer a dark, 
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and at best but a doubtful title, to a clear and certain one. 
Burn, Ecel. Lan. 

So a devise of real estate to the heir of an alien is void; 
because an alien, according to the policy of the English law, 
can have no heir, either to inherit or to take by purchase. 
See ante, II, 1. and tit, Alien, 

A native of Scotland, domiciled in England (having no real 
property at his death), when on a visit to Scotland executed 
and deposited there a will, prepared in the Scotch form, and 
afterwards died in England. Held that the will was to be 
construed by the law of England. 2 Sim. 1. 

By the bill before parliament, (§ 40.) the heir shall not be 
a necessary party in suits in equity for the execution of a 
will, or for the administration of assets. 

And by § 41. depositions shall not be taken in equity in 
suits for establishing wills, unless required by a party at the 
peril of costs, 

By § 42. the act is not to extend to wills made before 1836, 
nor to the assets of persons who die before 1836. 

And by § 43. the act is not to extend to Scotland. 

As to stealing wills, see Larceny. 

WIN, Sax.) In the beginning or ending of the names of 
places, signifies that some battle was fought, and victory 
gained there. 

WINCHES. A kind of engine to draw barges against the 
stream of a river. 21 Jac. 1. c. 32. 

WINCHESTER MEASURE. The standard measure 
originally kept at Winchester, See further Measure. 

INDAS, or WINDLASS, corruptly Wanlass. A term 
for hunting of deer in forests to a stand, &c, See Wanlass, 

WIND-MILL, A man may not erect a wind-mill within 
any forest, because it frightens deer, and draws company to 
the disquiet of the game, HW. Jones's Rep. 293, See Forest, 
Malicious Injuries. 

WINDOW. TAX, See Taxes. 

WINE, vinum.] Very heavy duties were formerly im- 
posed on foreign wines imported into this country, but these 
were reduced 50 per cent. in 1825. The duties thus reduced 
were 7s. Sd. per imperial gallon on French wines ; 4s. 10d, on all 
other foreign wines, and 2s. 5d. on those of the Cape of Good. 
Hope, which continued until the passing of the equalization 
act, (1& 2 Wm. 4, c. 80.) whereby a duty of 5s. 6d. per 
gallon is imposed on all foreign wines, and of 2s. 9d. on those 
of the Cape. 

Various regulations are made by the 3 & 4 Wim. 4. c. 52, 
54, 57. with respect to the importing of foreign wines for 
home consumption, or warehousing them for re-exportation, 

The retailers of wine are subject to certain license duties. 

Home made wines (usually called sweets) are also under 
the regulation of excise, subject to certain internal duties. 

By several ancient acts of parliament the prices of wine were 
to be set by the great officers of state. See 4 Edw. 3. c. 223 
28 Hen.8. ©. 14; 7 Edw. 6. 0.5, 

The sale of corrupted or unwholesome wines is prohibited 
by a very ancient statute, 51 Hen. 3. st, 6. under severe 
penalties. 

And by 12 & 13 Car. 2. c. 20. penalties from 402. to 3002, 
are imposed on merchants and others adulterating, mixing, 
or brewing of wines. 

Winu-Licensns, or the rents payable to the crown by such 
persons as are licensed to sell wine by retail throughout Eng- 
jis, heretofore, formed part of the royal revenue, 

These were first settled in the crown by 12 Car. 2. c. 25. 
and, together with the hereditary excise, made up the equiva- 
lent in value for the loss sustained by the prerogative in the 
abolition of the military tenures, and the right of pre-emption 
and purveyance: but this revenue was abolished by 30 Geo. 
2.¢.19, and an annual sum of upwards of 70002. per ann. is- 
suing out of the new stamp-duties imposed on wine-licenses 
was settled on the crown in its stead, See further, King, V. 
4.; Taxes, 

















WIET 


WINTER-HEYNING. The season between the 11th 
day of November and the 28d day of April; which is excepted 
from the liberty of commoning in certain forests. See 23 Car. 
2, c. 3, and Forest. 

WIRE, of iron or gold or silver, is one of the articles, the 
importation duties on which are regulated by statutes ; 
home-made wire is liable to an excise duty on the manu- 
facture. 

WIRE-DRAWERS. By 15 Geo. 2. c. 20. the silver wire 
to be drawn for silver thread, is to hold eleven ounces and 
fifteen penny-weights ; and all silver to be gilt and used in the 
iied aoig tade aball Kold elevei ounses'ard aight penny- 
weights of silver on the pound weight Troy; and four penny- 
weights and four grains of gold to be laid upon each pound of 
silver, on forfeiture of 5s, for every ounce make otherwise, 
And see 28 Geo. 3.0. 7. by which copper, brass, and metals, 
inferior to silver, are directed to be spun on thread, not on 
silk; which act also regulates making copper-wire, lace, 
spangles, &c, Wire-drawers are to take out annual licenses 
under the laws of excise. 

WISTA. A measure of land among the Saxons; being 
the quantity of half a hide; the hide being 120 acres. Mon. 


Ang. i, 133, 

WITAM, Secundum witam jurare, was for a person to 
purge himself by the oaths of so many witnesses as the 
offence required. Leg. næ, cap. 63. 

WITCHCRAFT, See Conjuration, 

WITE. A Saxon word used for punishment; a pain, 
penalty, mulct, &e. So witefree is a term of privilege or im- 
munity from fines and amercements, Saw. Dict. Hence 
come the words Bloodnite, Lecherwite, Sc. 

WITENA (or WITTENA) GEMOT, Sax. Conventus 
sapientium.) convention or assembly of great men, to ad- 
vise and assist the king, answerable to our parliament, in the 
time of the Saxons; or rather an assembly of the whole na- 
tion, See Diets, Squire's Anglo-Saxon Government, 165, §c. 
and Parliament. 

WITENS. The chief of the Saxon Lords or Thanes, their 
nobles and wise men. Sax, Dict. 

WITEKDEN. A taxation of the West Saxons, imposed 
by the public council of the kingdom, Chart. thelwolf. Reg. 

855, 5 
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WITHERNAM, from the Sax. Wieder, back, and naam 
captio.] Where a distress is driven out of the country; and 
the sheriff upon airerenie cannot make deliverance to the 
party distrained ; in this case the writ of withernam is directed 
to the sheriff, for the taking as many of his beasts or goods, 
who did thus unlawfully distrain, into his keeping, till the 
raed make deliverance of the first distress, &e. It is there- 
fore a taking or reprisal of other cattle or goods, in lieu of 
those that were formerly unjustly taken and eloigned, or other- 
wise withholden. F. N. B. 68, 69; 2 Inst. 140; Stat, West. 
2. 13 Edw. 1.¢.2. See Replevin, I. V. 

This writ is granted on the return of the sheriff upon the 
alias and pluries in replevin, that the cattle, &c. are eloigned, 
by reason whereof he cannot replevy them; and it appears by 
our books, that the sheriff may award withernam or replevin 
sued by plaint, or if it be found by inquest in the county, that 
the cattle were eloigned according to the bailifl’s return, &c. 
Though upon the withernam awarded in county-court, if the 
bailiff doth return that the other party hath not any thing, 
there shall be an alias and pluries, and so infinite, and no other 
remedy there: but on a withernam returned in the King’s 
Bench or Common Pleas, if the sheriff return that the party 
hath not any thing, &c. a capias shall issue against him, and 
exigent and outlawry, New Nat. Br. 166. In replevin, &c. 
the sheriff returns averia elongata sunt by the ‘efendant; 
thereupon a writ of withernam is awarded ; and if he return 
nihil, the plaintiff proceeds to outlawry by alias and pluries 

in mithernam, and so to exigent. 
There is some difference where the defendant appeareth 
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upon the return of the pluries capias, and when he stays 
longer, and appears on the return of the exigent and not be- 
fore ; for in he first case his cattle shall not be taken in 
withernam: but he must find pledges to make deliverance, or 
be committed; and in the last case shall not only find 
pledges for making deliverance, but shall be fined, and his 
cattle may be taken in withernam: in both cases the plaintiff 
may declare for the unjust taking, and yet detaining of his 
cattle, and so go to trial upon the right; and if it is found for 
him, then he shall recover the value of the cattle, with costs 
and damages, or may have the cattle again by a retorno ha- 
bendo directed to the sheriff; but if it be found for the de- 
fendant, he shall keep the cattle, and have costs and damages 
for the unjust prosecution. 1 Browni, 180. 

‘A defendant in replevin may have a writ of withernam 
against the plaintiff; as if the defendant hath a return awarded 
for him, and he sueth a writ de retorno habendo, and the 
sheriff return upon the pluries quod averia elongata sunt, he 
shall have a scire facias against he pledges which the plaintiff 
put in to prosecute, &c.; and if they have nothing, then he 
shall have a capias ad withernam against the plaintiff. The 
cattle taken in withernam are to be ad valentiam, i. e. to the 
value of the cattle that were first taken and detained ; for it is 
to be understood not only of the number of the cattle, but ac- 
cording to the worth and value; otherwise he that brings the 
replevin and withernam will be deprived of his satisfaction, 
Where cattle have been taken in withernam, they have been 
by a rule of court delivered back and restored to the owner, 
on his payment to the plaintiff of all his damages, costs, and 
expenses. 3 Lill, Abr. 690. 

Cattle taken in withernam may be milked or worked reason- 
Aly; because they are delivered to the party as his own cattle, 
&c. Contrà of cattle distrained, 1 Leon. 802. See further, 
Rainin; V. i 

his word withernam also signifies reprisals taken at sea by 
letters of mark, See Letters of Marque. 

WITHERSAKE. An apostate or perfidious renegado, 
1 Leg. Canut. cap. 27. 

ITHOUT DAY. See Sine Die. 

WITNESS, testis.] One who gives evidence in a cause; 
an indifferent person to each party, sworn to speak the truth, 
the whole ruth and nothing bat the truth. 2 Lill. Abr. 700, 
See Loidence ; and particularly Division II. of that title. 

As supplementary to what is there said the following 
abridgment of the law respecting parol or personal testi- 
mony may be found useful,— 


I. Of compelling the Attendance of Witnesses ; and Pay- 
‘ment of their Expenses, Sc. 

IL. The Causes which render Witnesses incompetent, and the 
Exceptions thereto ; and how such Causes may be re- 
moved, 


As to bills of exceptions, and demurrers to evidence, see 
those titles. 


I. The process far compelling the attendance of witnesses 
in civil cases is a subpoena ad testificandum, commanding the 
witness to appear at the trial, and testify what he knows in 
the case, under the penalty of 100/.; to which the 5 Lliz. 
c. 9. § 2. adds a penalty of 102. and recompence to the party 
grieved. This statute requires that on serving the process 
there shall be tendered to the witness, according to his circum- 
stances and calling, such reasonable sum for his costs and 
charges as is necessary, having regard to the distance. No 
witness is therefore bound to appear in civil causes, unless hi 
reasonable expenses of going, remaining, and returning, are 
tendered with the subpcena; nor is he bound to give evidence 
until these expenses are paid, or undertaken for, except when 
he resides within the bills of mortality. So in cases of wit- 
nesses brought from abroad. Compensation for loss of time: 
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is not generally allowed, except to medical men and attornies ; 
put there may be some cases in which it is justified. Four 
witnesses, and no more, may be included in one writ of sub- 
poena, with each of whom a ticket or copy of the writ is to be 
Teft, the original being at the same time shewn to them. This 
should be served personally on the witness in reasonable time 
before the day of trial. A witness thus summoned, if neg- 
Jecting to attend, is punishable either by attachment for con- 
tempt of the process of the court, or by special action on the 
case for damages at common law; or by an action on the stat. 
of Eliz. The first is the most usual, and generally the most 
effectual proceeding : the third is attended with some difficul- 
ties and niceties, which render it not useful in practice. When 
the witness neglects to attend at the trial, and it is intended 
to proceed against him, he is usually “ called on his sub- 
wena” by the crier in open court, Witnesses are privileged 
from arrest in going, tarrying, and returning, either at the 
trial, or before an arbitrator, under an order of reference at 
nisi prius, or before commissioners of bankrupt or courts 
martial. But in the latter cases they are compellable to at- 
tend, though their expenses are not tendered to them; but to 
which they are entitled after examination. Magistrates have 
not in general any authority to compel the attendance of wit- 
nesses for the purpose of summary trials before them, except 
in such cases in which special provision is made by act of par- 
liament; and such power is by several acts given to commis- 
sioners for special purposes 

The means of compelling the attendance of witnesses in 
criminal cases are by subpoena, for the disobedience to which 
the party is liable to attachment ; or by recognizance (taken 
by the justice, &e. before whom information is given) to ap- 
pear at the trial: and, on refusal to come before the justice, 
‘or to enter into recognizauce, they may be committed for 
contempt, . 

Witnesses for the accused are compellable to appear by the 
provisions of 7 Wm. 3. c. 3. § 7; 1 Ann, st. 1.6. 9. § 8, in 
treason and felony: and in cases of misdemeanour, by sub- 

ena allowed from the earliest times. See Treason and 
Trial. 

By 45 Geo. $ persons may be compelled 
by subpæna to attend and give evidence in criminal prosecu- 
tions in any one part of the United Kingdom, on service of 
the subpoena on him in any other part, having his reasonable 
expenses of coming, attending, and returning, tendered to 
him. But in all other cases, witnesses in criminal proceed- 
ings are bound to appear unconditionally. 

With respect to the subsequent allowance of the expenses to 
witnesses in criminal cases, see Eapenses. 

Where the witness is in custody, his testimony is obtained 
either in civil or criminal cases by means of a habeas corpus ad 
testificandum. p y jat 

A subpoena has no effect where the witness is in custody, 
or on board ship, under command of an officer: in this case a 
writ of habeas corpus ad testificandum must be obtained, See 
Habeas Corpus, 1. 

Witnesses residing abroad, or about to depart the realm, 
may be examined on interrogatories de bene esse by consent of 
the pa and when a cause of action or offence arises in 
India, ion is made for obtaining the evidence of wit- 
nesses there, by the 13 Geo. 3. c. 63. §§ 40. 44. and now by 
the 1 Wm. 4. c 2% witnesses may be examined on inter- 
rogatories in all colonies abroad, and in all actions depending 
in the courts at Westminster, &c. where such witnesses are 
residing out of their jurisdiction, See Deposition. 

If a witness have in his possession any deeds or writings re- 
quired to be produced at the trial, a special clause is inserted 
in the subpoena, called a duces tecum, commanding him to 
bring such deeds, &c, with him. See Subpana. 


























II. The competency of a witness is to be determined by the 
court; as his credibility is by the jury. The several grounds | 
Vou, I. 
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of incompetency are, 1. Want of reason or understanding ; 
2. Defect of religious principle; 3. Infamy of character ; 4, 
Interest in the matter in question, 

1. Insane persons, idiots, and lunatics, are disqualified ; 
but the former may be admitted to give testimony in their 
lucid intervals, if any. Persons born deaf and dumb are not 
therefore absolutely incompetent, if they have otherwise suffi- 
cient understanding, and can give evidence by signs, with the 
assistance of an interpreter. Children, not distinguishing 
good from evil, nor understanding the moral obligation of an 
oath, cannot be examined. The judges have often thought it 
necessary for the purposes of justice to defer the trial of an 
offender, directing that the child should be in the mean time 
properly instructed. No age therefore of an infant, capable 
of being taught, is of itself an objection to its competency as a 
witness, Ifa child cannot be sworn, any account given by it 
to others cannot be admitted: and it is in all cases desirable 
that some concurrent testimony of time, place, and circum- 
stances, should be adduced to strengthen the evidence of an 
infant so admitted as a witness. 

2. All witnesses, by the oath taken before they are ex 
amined, appeal to the Supreme Being for the truth of their 
testimony. It is therefore required that every person, to be 
admitted a witness, should believe in a God, and a future 
state of rewards and punishments; and that by taking the 
oath he imprecates the divine vengeance on himself, if his 
testimony should be false. Hence atheists and infidels, who 
profess not any religion which can bind their consciences to 
speak truth, are excluded from being witnesses: but this 
does not exclude Jews, nor Heathens who believe in a God, 
the avenger of falschood Persons excommunicated were 
heretofore disabled from giving testimony; but this disability 
is removed by the 53 Geo. 3. c. 127. See Excommunication, 
The ceremony may be adapted to the religious belief of the 
party: Jews are sworn on the Pentateuch; Mahometans on 
the Koran, &c. In civil cases the solemn affirmation of 
Quakers is admitted: and perhaps no good reason can be 
given why it should not be admitted also in criminal cases; 
as, in the case of a prosecution against a Quaker in certain 
cases, his affirmation is received in his own defence, even 
against criminal charges; but in any trial for a crime they 
are deprived of the testimony of those of their persuasion, 
which, after the admission of the testimony of Heathens, 
seems inconsistent, 

3. The conviction of an infamous crime, followed by judg- 
ment, disqualifies a witness from giving evidence in a court 
of justice: but no suspicion, even though the party be an 
accomplice in the crime, is sufficient. See Accessary. The 
crimes, the conviction for which produces this disability, are 
treason, forgery, perjury, or subornation thereof, and all 
offences which involve the charge of falsehood, and the 
whole class of felonies. 

Conviction and judgment in cases of barratry, pramunire, 
bribery of witnesses, or conspiracy, at the suit of the king, to 
accuse another of a capital offence, and for fraudulent gaming, 
under 9 Ann, c. 14; all these appear to disqualify a person 
as infamous. And outlawry for treason or felony has all the 
effect of conviction. It is to be remembered that it is the 
nature of the crime, and not of the punishment, which ren- 
ders a person infamous, 

So by the suffering of transportation, fine or whipping, in 
cases where by statute it is provided that these punishments 
shall operate as a pardon: and persons convicted of grand 
larceny are restored to their competency by suffering the 
punishment awarded by their judgment. “But the most 
effectual mode of restoring the competency of a witness is by 
a pardon, either under the great seal, or by act of parliament, 
which, after conviction or attainder, whether it remits the 
punishment, or is after punishment suffered, (by the pillory, 
burning in the hand, &c.) clears the party from the legal di 
abilities of infamy, makes him a new creature, and gives him 
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anew capacity. See tit. Pardon, But from this case must 
be excepted a conviction for perjury, or subornation, under 
the 5 Eliz. c. 9. which expressly provides that the party shall 
never be allowed to give evidence in courts of justice, till 
the judgment ‘be reversed. See Perjury, TI, and further, 
Evidence, TI., 1. 

4, It is a general mile that all witnesses interested in the 
event of a cause are to be excluded ‘from giving evidence 
in favour of that party to which their interest inclines them: 
they are excluded from a supposed want of integrity, and 
not, as some have supposed, that they may be saved from 
the temptation to commit perjury: if that were ithe true 
principle, there would be some inconsistency in excluding 
witnesses who have an interest even to the smallest amount, 
at the same ‘time that a child is allowed to give evidence for 
the parents; and a witness is not privileged from answering 
against his interest. ‘The temptation’to perjury may'be much 
stronger in the two last cases than in the former; yet in the 
former the witness is permitted, and ‘in the last is compelled, 
to give evidence: and it may ‘be observed that the weight 
of the evidence of a child, in favour of a parent, carries with 
it a sort of feeling which is apt to induce juries to give it 
even more than its due weight. 

The old cases on the incompetency of witnesses, on ac- 
count of interest, were generally decided on very narrow 
grounds, without reference to the distinction now adopted 
‘between an interest in the question put to a witness, and an 
interest in the event of the suit; the general rule now esta- 
Dlished is, that a witness is not ualified, unless actually 
interested in the event of the suit. ab an action against the 
master for the negligence of his servant, the servant is not a 
competent witness to disprove his own negligence; for the 
verilict may be given in evidence in a subsequent action by 
the master against the servant, as to the quantum of damages, 
though not as to the fact of the injury: and so ‘the servant 
is manifestly interested in the event of the suit against his 
master. Persons any way liable to the ‘costs of the suit 
have an immediate interest inthe event, and therefore are 
not competent witnesses. The defendant's ‘bail are not 
competent to give evidence for their principal, being imme- 
diately answerable in case of a verdict for the plaintiff, In 
am action against a sheriff for a'filse return, his officer having 
given security to him, is not a competent witness for him to 
prove an endeavour to arrest. In an action by an insane 
plaintiff, his guardian, or prochein amy, are not competent 
witnesses, being liable to costs. Any certain, direct, and 
immediate interest, to result from the-verdiet, will disqualify 
a witness, although the verdict cannot ‘be evidence for or 
against the witness. Before the 54 Geo. 3. c. 170. rated 
parishioners were incompetent witnesses on appeals against 
orders of removal. A bankrupt is not a competent witness 
to any fact which may tend to increase the fund of his es- 
‘tate ; nor a creditor, as that will increase his dividend. In 
all cases where there is a direct interest in'the event of the 
suit, this will make a witness incompetent, however small or 
inconsiderable the degree of interest may be. 

See now the provisions of the 8 & 4 Wm. 4. c. 42. § 26, 
whereby witnesses interested solely on account of the verdict 
are dediared admissible, Evidence, TI, 1. 

Where the witness has an interest inclining him to each of 
the parties, so as on the whole to make him indifferent, he 
is competent to give evidence for either party. The objection 
‘to a witness on account of interest is an objection on the 
Voire Dire (see that title) ; and excludes him from giving 
any kind of evidence for the party who calls him. 

A party on record to the suit cannot be a witness to the 
trial for himself, or for a joint-trustee, or co-defendant, on 
account of the immediate and direct interest which he has in 
‘the result, either from having a certain benefit or loss, or from 
‘being liable to costs; and this, though he be merely a trustee 
for others: but those who are parties to a suit, as members 
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of a corporate body, and not individually liable to costs, have 
been held competent. 

As a party to the suit is not suffered :to be witness in-sup- 
port of is own interest, so he is never compélled in a court 
of law to give evidence for the opposite party. A defendant 
cannot regularly be a witness for co-defendants; \but if mo 
evidence has been produced against him, he is entitled to ‘his 
discharge as soon as the opposite party has closed his case, 
and may then give evidence for the others. In-equity, de- 
fendants, made parties to.a suit without having interest, are 
allowed to be examined either for the plaintiff or their co- 
defendants. 

As a party on record is not :a competent witness, so neither 
is the husband or wife of such party competent to give evi- 
dence either for or against ‘them: but in an action for erimi- 
nal conversation, discourses between the wife and the defend- 
ant are evidence against him; and where ithe husband and 
wife -were ‘living in different families, the wife’s letters were 
admitted to show the affection subsisting between them. This 
rule of evidence, adopted for promoting a perfect union of 
interests, and securing mutual confidence, is so strictly ob- 
served, that even after a dissolution of marriage for adultery, 
the evidence of the divorced wife has been refused as inad- 
missible; nor will a.wife be admitted, though the husband 
consent. 

Generally speaking, the husband and wife are not permitted 
to be witnesses against each other in any criminal proceed- 
ing. Ina prosecution for bigamy the first husband or wife 
cannot be admitted to prove the first marriage: butithe second 
husband or wife may prove the second marriage, after proof 
of the first, as they are not in fact lawful husband and wife. 
In suits or proceedings between third parties only, the result 
of some conflicting cases goes to the admission of a husband 
or wife to prove a first marriage, even after proof of a se- 
cond; ‘but that in such case the witness is not compellable to 
answer, and that in such cases the husband may be cited to 
contradict the wife, è contra. The reasoning, however, for 
the admission of such evidence seems founded on the fear of 
failure of justice between third parties; and on this ground 
it seems to be that where a wife has made contracts with the 
authority of her husband, she ‘has been considered as his 
agent, and her representation admitted as evidence against 
him; and, on an order of bastardy, the wife has been ad- 
mitted to prove her criminal conversation with the putative 
father: but these cases do not appear sufficiently supported 
either by authority, or incontrovertible principle. ‘The wife 
of a bankrupt may be examined for disclosure of his effects. 
On an indictment fora forcible marriage, under the repealed 
statute 3 Hen.7.c. 2. the wife was a competent witness; and, 
as it seems, even though she had consented to the marriage 
after the first forcible abduction. See Marriage. 

In cases also of offences against the person of a lawful wife 
by her husband, she is a competent witness against him: as 
is every day's practice in exhibiting articles of the peace for 
ill usage ; and other more atrocious cases might be instanced, 
See further Baron and Feme. 

As the parties to'a suit are excluded from being witnesses 
on account of their interest, statements or representations 
made by them against their interest, are admissible in evi- 
dence against them: and in many instances are the strongest 
evidence. Upon this principle the free admission of any 
party to a suit, or the matter in issue, and the voluntary con- 
fession of a prisoner under a criminal charge, are always 
received in evidence against the party. 

In criminal prosecutions it isa general rule that the in- 
jured party may be a witness, although on the conviction of 
the prisoner he might be entitled to a reward (see Rewards); 
and this extends to cases of robbery, fraud and perjury. But 
formerly, in case of forgery, the party by whom an instrument 
paent to be made was not admitted to prove it forged, if 

je could be either liable to be sued upon the instrument (if 
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genuine), or be thereby deprived of a legal claim against 
another. This anomaly in the law of evidence is now removed 
by the 9 Geo. 4. e. 32. § 2; see Forgery, V. 
There are certain exceptions to the general rule, that all 
ersons who gain or lose directly by the event of a cause are 
incompetent witnesses. By the express provision or policy of 
many (perhaps too many) acts of parliament, informers, entitled 
to part of the penalties, are admitted as competent witnesses. 
On indictments for not repairing bridges, &c. the inhabitants 
of the county, &c. are made competent witnesses for the pro- 
secution by the 1 Ann. st: 1. c. 18. § 18. Surveyors of the 
highways, and inhabitants of parishes, under the general 
highway acts; inhabitants of parishes, where the penalty is 
given to the use of the poor, 27 Geo. 3. e. 29; rated inhabit- 
ants of parishes or orders of removal, 54 Geo, 3. ¢.170. § 9; 
agents for their principals to prove contracts, &e. and serv- 
ants and agents to prove payment or receipt of money or 
delivery of goods, although their evidence tend to discharge 
themselves. 

By § 64, 65. of the 7 & 8 Geo. 4. c. 29. (the general Larceny 
Aet,) and by § 29, 32 of the 7 & 8 Geo, 4. 0; 30. (the Malicious 
Injuries Act,) the evidence of the party aggrieved is declared 
admissible in evidence; but he forfeits all claim to the sum 
awarded for compensation, which is to be paid to tle over- 
seer of the parish, and by him to the county rate. As to 
Ireland, see 9 Geo. 4, e, 55, § 57, &e. and e. 56. § 36, &e. 

The competency of interested witnesses may be restored 
in certain cases. Where the objection arises on the voire 
dire, it may be removed by the witness’s answer. See Voire 
Dire. Whatever interest a witness may have had, if he is 
divested of it by release or payment, or any other means 
when he is ready to be sworn, there remains no objection to 
his competency on that ground: in case of forgery, the re- 
lease of the holder of the security formerly made the party, 
whose name was forged, a competent witness to prove the 
forgery. ‘The competency of a bankrupt is restored by his 
certificate, and his release to the assignees of his share in the 
surplus and dividends, The competency of the member of a 
corporation may be restored by his resignation or disfran- 
chisement. In some cases a release is not necessary; as where 
the witness offers to surrender his interest, but is refused; or 
the party interested offers to release, and the witness refuses : 
so where a witness has acquired an interest for the mere pur- 
pose of disqualifying himself: or where the witness is answer- 
able to one or other of the parties, and the event of the suit 
determines only to which. 
alar kind of incompetency remains yet to be 
founded on the professional confidence which a 
in his counsel, attorney, or solicitor, and which 
courts of ice ever hold to be inviolable. Confidential 
communications between attorney and client are not to be 
revealed at any period of time, nor in an action between 
third parties, nor after the proceedings to which they referred 
are at an end: not er the dismissal of the attorney, The 
privilege of not being examined as to such points, is the pri- 
vilege of the client, and never c : but it is confined to 
such communications as are made with reference to profes- 
sional confidence in the particular business. It is confined 
to counsel, solicitor, and attorney; and does not extend to 
medical persons. Tf the party interested waive the privilege, 
the witness may be examined of course. 

WITTENA-GEMOT. See Witena-Gemot, 

WOAD. A herb used for the dyeing of blue colour. 
The cultivation of it is considered as so exhausting the 
ground, or so profitable to the tenant, or both, that it is 
generally restrained by covenants in leases to pay a very 
advanced rent for the land so employed. See Tithes. 

WOLD, Sax.] A down, or open champaign ground void 
of wood; as Stow in the Wolds, Cotswold, in Gloucester- 

































shire, &c. 
WOLEFESHEAD, or WOLFERHEFOD, Sax. Caput 





woo 


Lupinum.] Was the condition of such as were outlawed in 
the time of the Saxons, who, if they could not be taken alive 
to be brought to justice, might be slain, and their heads 
brought to the king, for they were no more accounted of than 
a wolf’s head, a beast so hurtful toman. Leg. Edw. Confess.; 
Bract. lib. 3. See Outlaw. 

WONG, Sax.] A field. Spelm. 

WOODS. Several regulations were made as to the felling 
woods, and preserving their future growth, by the 35 Hen. 8. 
e. 17; 13 Elix. c. 5; but these statutes were repealed by 
7 & 8 Geo. 4. c. 27. 

By the 29 Geo. 2. c, 26, and 81 Geo. 2. c: 31. the owner 
of wastes, on which others have right of common, with the 
consent of the major part in number and value of the com- 
moners, may inclose such wastes for the growth of timber. 
See Common, Il Forests. 

For the laws against destroying and spoiling’ timber and 
other trees, see Malicious Injuries, VII.; Timber, Trees. 

WOOD-CORN, A certain quantity of grain paid by the 
tenants of some manors to the lord for the liberty to pick up 
dead or broken wood, Cartular. Burgi S. Petri MS. 142. 

WOOD-GELD. The cutting of wood within the forest, 
or rather the money paid for the same to the foresters; or it 
signifies to be free from payment of money for taking wood 
in a forest. Cromp. Juris. 157; Co. Litt. 233. 

WOODMOTE., The old name of that court of the forest 
which is now called the Court of Attachments, which was 
wont to be held at the will of the chief officers of the forest, 
without any certain time, till after the statute of Carta de 
Forest, by which it was appointed to be held every forty 
days, and thence was called The Forty-day Court, Man- 
wood, c, 22. p, 207. See further, tit. Forest. 

WOOD-PLEA-COURT. A court held twice in the year 
in the forest of Clun, in Shropshire, for determining all mat- 
ters of wood and agistments there, 

WOODSTOCK. Wool and yarn may be sold in Wood- 
stock on market and fair days. 18 Elix. ¢. 21. 

WOODWARDS. Officers of the forests, whose duty 
consists in looking after the wood, and vert and venison, 
and presenting offences relating to the same, &e. Wood- 
wards may not walk with bow and shafts, but with forest 
bills. Cromp. Juris, 201 ; Manwood, part1, 189. See Forest. 

WOOL, being a staple commodity of the greatest value 
in this kingdom, the employment of our poor at home, and 
our most beneficial trade abroad, depending in a great mea- 
sure upon it, divers laws were heretofore made to preserve 
the same entirely to ourselves, and to prevent its being trans- 
ported to other nations. 

By the early statutes the exportation of wool was pro- 
hibited, but the law was afterwards relaxed, and the ex- 
portation appears to have been allowed. However, in 1660, 
(see 12 Car. 2, post,) a total prohibition was again enforced, 
which coated till 1825. 

An old statute of 27 Edw. 3. declared it felony to transport 
wool; but the felony was repealed by the 38 di. 3. c. 6; and 
see 11 Edw. 3,c, 1. The 8 Eliz. e. 3. prohibited the trans- 
portation of live sheep on severe penalties, By the 12 Car. 2. 
©. 32. amy person exporting any wool, yarn, sheep, or fuller’s 
earth, was to forfeit the same; and for every pound weight 
of goods, 3s. And the owners of the ship in which it was 
transported, being privy to the offence, were to forfeit all 
their interest of the said ship; also the master and mariners 
assisting, all their goods; and any persons might seize such 
wool, and should be entitled to one moiety, and the king to 
the other moiety of forfeitures, &c. The 13 & 14 Car. 2. 
c. 18. made the transportation of wool felony again; though, 
this being thought too severe, the 7 & 8 Wm, 3. c. 28. a 
second time repealed the felony, and ordained that exporting 
wool beyond sea should incur a forfeiture of the vessel, m 
treble value, and persons aiding and assisting suffer three 
years’ imprisonment, 

5K2 














WORDS. 


These and several subsequent acts as to the export and 
transport of wool, were all repealed by the 5 Geo. 4. c. 47, 
6 Geo. 4. c. 105, 

Down to 1802 the importation of foreign wool into Great 
Britain was quite free, but in that year a duty of 5s. 3d. 
acwt. was imposed upon it, which in 1813 was raised to 
6s. 8d., and was further increased to the enormous sum of 
56s. in 1819. The impolicy of this high impost led to its 
repeal in 1828, and foreign wool now pays a duty of a 4d. 
a lb. where the wool is not worth 1s., and a penny where it 
is of that value. 

Sheep are prohibited to be imported by the act for the 
general regulation of the Customs, 3 & 4 Wm. 4. c. 52. 

By the 55.Geo, 3. c. 124, wool-combers, their wives and 
children, may freely exercise their trade, or any other they 

- may know, in any town or place in the kingdom, without 
being free of any corporation, &c.; and shall not be remove- 
able from such places until they become actually charge- 
able. 

Much contest having arisen as to the policy, in the present 
times, of several acts heretofore made for the regulation of 
the woollen manufactures, these acts were by the 43 Geo. 3, 
c. 136. (a temporary act continued by several subsequent 
acts) suspended, with a view to the framing of a new law on 
the subject. At length by the 49 Geo. 3. c. 109, several 
acts, and parts of acts, (nearly forty in number,) on this sub- 
ject, from the 2d of Edw. 3, to 5 Geo, 3. are repealed; and 
persons haying served apprenticeship to any branch of the 
woollen manufactures, and their wives and families, are 
allowed to set up and exercise that trade, or any other, in 
any part of Great Britain, notwithstanding the restrictions in 
the 5 Eliz, c, 4. 

By 50 Geo. 3. c. 83. a few other latent acts on this subject 
were repealed, and offenders indemnified against the penalties 
thereof, 

As to Wool-winders, see the 8 Hen, 8. c. 22; 23 Hen. 8. 
c, 17; which are not included in the list of acts repealed by 
49 Geo. 3. c. 109, or 50 Geo, 3. c, 83. 

By the 54 Geo, 3. c. 103, the acts 20 Car, 2. c. 3, 32 Car. 
2e. 1. for compelling the burying of corpses in woollen, 
were repealed. 

By the 3 & 4 Wm. 4. c. 28. an act passed in the 13 Geo. 1. 
e. 23. for the better regulation of the woollen trade, was re- 

ealed, 
ui See further, Frames, Malicious Injuries, Manufacturers. 

WOOL-DRIVERS. Such as bought wool in the country 
of the sheep-owners, and carried it on horseback to the 
clothiers, or to market towns, to sell again, 2 § 3 P. § M. 


c: 18, 

WOOLFERTHFOD, or WOOLVERHEFOD. 
Wolfeshead. 

VOOL-STAPLE, See Staple. 

WOOL-WINDERS. See Wool. 

WORDS, which may be taken or interpreted by law in a 
general or common sense, ought not to receive a strained or 
unusual construction; ambiguous words are to be construed 
so as to make them stand with law and equity, and not to be 
wrested to do wrong. A Latin word in pleading, which sig- 
uified divers things, was well used to express that thing in- 
tended to be expressed by it. Uncertain words in a decla- 
ration are made good in a plea in bar, where notice is taken 
of the meaning of them; and words which are in themselves 
uncertain, may be made certain by subsequent or following 
words. The different placing of the same words may cause 
them to have different sense and construction, A word 
which is written short, or abbreviated, is not good without a 
dash to distinguish it. Senseless words are void and idle, 
though they shall not hurt where the sense is good without 
them, Nor shall words in deeds that are needless impeach a 
clause certain and perfect without such words, 2 Lill. Abr. 
711 to 714; Hob. 313, 





See 
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The following general rules and maxims are stated by 
Blackstone as having been Jaid down by the courts of justice 
for the construction and exposition of the several species of 
common assurances or conveyances whereby a title to lands 
and tenements may be transferred and conveyed from one 
man to another. 2 Comm. c. 23. 

1. That the construction be favourable, and as near the 
minds and apparent intents of the parties as the rules of law 
will admit. For the maxims of law are, that verba intentioni 
debent inservire, and benigné interpretamur chartas propter 
simplicitatem laicorum. And therefore the construction must 
also be reasonable, and agreeable to common understanding. 
‘And. 60; 1 Bulst. 175; Hob. 304, 

2. That quoties in verbis nulla est ambiguitas, ibi nulla ex- 
positio contra verba fienda est; but that, where the intention 
is clear, too minute a stress be not laid of the strict and pre- 
cise signification of words; nam qui hæret in literd, hæret in 
cortice. 2 Saund. 157, Therefore, by a grant of a remain- 
der, a reversion may well pass, and è converso. Hob. 27. 
And another maxim of law is, that mala grammatica non vi- 
tiat chartam; neither false English nor bad Latin will destroy 
a deed; which perhaps (says Blackstone) a classical critic 
may think to be no unnecessary caution. See 10 Rep. 193; 
1 Last. 225; 2 Show. 384, 

3. That the construction be made upon the entire deed, 
and not merely upon disjointed parts of it. Nam ex antece= 
dentibus et consequentibus fit optima interpretatio, 1 Bulst. 101. 
And therefore that every part of it be (if possible) made to 
take effect, and no word but what may operate in some shape 
or other, 1 P. Wms. 457. Nam verba debent intelligi cum 
effectu, ut res magis valeat quam pereat, Plond, 156. 

4. That the deed be taken most strongly against him that 
is the agent or contractor, and in favour of the other party ; 
Verba fortius accipiuntur contra proferentem. As if tenant 
in fee-simple grants to any one an estate for life, generally it 
shall be construed an estate for the life of the grantee. 
1 Inst. 42. For the principle of self-preservation will make 
men sufficiently careful not to prejudice their own interest 
by the too extensive meaning of their words; and hereby all 
manner of deceit in any grant is avoided; for men would 
always affect ambiguous and intricate expressions, provided 
they were afterwards at liberty to put their own construction 
upon them. But here a distinction must be taken between 
an indenture and a deed-poll; for the words of an indenture, 
executed by both parties, are to be considered as the words 
of them both; for though delivered as the words of one 
party, yet they are not his words only, because the other 
party hath given his consent to every one of them. But in 
a deed-poll, executed only by the grantor, they are the words 
of the grantor only, and shall be taken most strongly against 
him, 1 Jnst. 184. And in general this rule, being a rule of 
some strictness and rigour, is the last to be resorted to, and is 
never to be relied upon but where all other rules of expo- 
sition fail. Bac. Elem. ¢. 3, 

5. That if the words will bear two senses, one agreeable 
to, and the other against law, that sense be preferred which 
is most agreeable thereto, As if tenant in tail lets a lease 
to have and to hold during life generally, it shall be con- 
strued to be alease for his own life only, for that stands 
with the law, and not for the life of the lessee, which is 
beyond his power to grant. 1 Inst, 42. 

6, That in a deed, if there be two clauses so aly repug- 
nant to each other, that they cannot stand together, the 
first shall be received, and the latter rejerted, contrary to the 
general rule as to the exposition of wills, yet in both cases 
we should rather attempt to reconcile them. JHardr, 94; 
Cro. Eliz, 420; 1 Vern. 80. 

See further, tits. Conveyance, Deeds, Statutes, Will, &e. 

As to words defamatory being actionable, libellous, or trea- 
sonable, see Action, Libel, Slander, Treason. 

In order to avoid disputes about terms, it is now the prac- 
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tice in almost every modern act, and particularly in the sta- 
tutes amending the laws of real property, to define the mean- 
ing of the words employed, 

ORKHOUSES. By the 55 Geo. 3. c. 137. § 2. pawn- 
ing or receiving goods belonging to workhouses, or articles 
provided for the use of the poor, may be summarily punished 
before a justice, on the oath of one witness, by a fine not 
exceeding 5l. or under 1. 

For the provisions of the recent Poor Law Amendment 
‘Act, with respect to Workhouses, see Poor, VII. 

WORT, or WORTH, from Sax. weorth.] A curtilage, 
or country farm. Mat. West. 870. 

WORTHI OF BLOOD. An expression of the 
lawyers, signifying the preference given in descents to sons 
before daughters. See Descent. 

WORTHINE OF LAND, A certain quantity of ground 
so called in the manor of Kingsland in the county of Here- 
ford; and in some places the tenants are called worthies, 
Consuetud. Maner. de Hedenham in Com. Bucks, 18 Edn. 3. 

WRECK, Lat. wrecewm maris, Fr, wreck de mer, some- 
times writ varech, mreche, werec, et scup werpe, quasi sea-up 
werp, i. e. ejectus mar Such goods as after a shipwreck 
are cast pr the land by the sea, and left there, within some 
county ; for they are not wrecks so long as they remain at 
sea in the jurisdiction of the admiralty. 2 Jnst, 167. Where 
a ship perisheth on the sea, and no man escapes alive out of it, 
this is called wreck. And the goods in the ship being brought 
to land by the waves belong to the king by his prerogative, or 
to the lord of the manor. 5 Rep. 106. 

the common law all wrecks belonged to the crown, 
and therefore they-are not chargeable with any customs, and 
for that goods coming into the kingdom by wreck are not 
imported by any body, but cast'ashore by the wind and sea. 
But it was usual to seize wrecks to the king’s use only when 
no owner could be found; and in that case the property being 
in no man, it of consequence belongs to the king, as lord of 
the narrow seas, &e. Bract. lib. 2. c, 5. 

The profits arising from shipwrecks are classed by Black- 
stone among the articles of the king's ancient ordinary reve- 
nue. These are declared to be the king's property by the 

rerogative statutes, 17 Edw. 2, st. 2. c. 11, and were so long 
Before at the common law. 

It is worthy of observation how greatly the law of wrecks 
has been altered, and the rigour of it gradually softened in 
favour of the distressed proprietors, Wreck, by the ancient 
common law, was where any ship was lost at sea, and the 
goods or cargo were thrown upon the land ; in which case 
these goods so wrecked were adjudged to belong to the king; 
for it was held that by the loss of the ship all property was 

one out of the original owner. Doct. § Stud. D. 2. e. 51, 
ut this was undoubtedly adding sorrow to sorrow, and was 
consonant neither to reason nor humanity. Wherefore it 
was first ordai ing Henry I. that if any person 
escaped alive out of the ship, it should be no wreck; and 
afterwards King Henry I. by his charter declared that if on 
the coasts of either England, Poictou, Oleron, or Gascony, 
any ship should be distressed, and either man or beast should 
escape, or be found therein alive, the goods should remain 
to the owners, if they claimed them within three months ; but 
otherwise should be esteemed a wreck, and should belong 
to the king, or other lord of the franchise. This was again 
confirmed with improvements by King Richard I., who, in 
the second year of his reign, not only established these con- 
cessions, by ordaining that the owner, if he was voipi 
and escaped, omnes res suas liberas et quietas haberet, but 
also that, if he perished, his children, or, in default of them, 
his brethren and sisters, should retain the property; and in 
default of brother or sister, then the goods should remain to 
the king. And the law, as laid down by Bracton, in the 
reign of Henry II., seems still to have improved in its 
equity, For then, if not only a dog (for instance) escaped, 
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by which the owner might be discovered, but if any certain 
mark were set on the goods, by which they might be known 
again, it was held to be no wreck. Bract, lib. 3. c. 3. And 
this is certainly most agreeable to reason; the rational claim 
of the king being only founded upon this, that the true owner 
cannot be ascertained. Afterwards, in the stat. Westm. 1. 
3 Edw. 1. c. 4, the time of limitation of claims given by the 
charter of Henry II, is extended to a year and a day, accord- 
ing to the usage of Normandy ; and it enacts, that if a man, 
a dog, or a cat, escape alive, the vessel shall not be adjudged 
a wreck, These animals are only put for examples ; for it 
is now held, that not only if any live thing escape, but if 
proof can be made of the property of any of the goods or 
liig which come to shore, they shall not be forfeited as 
wreck. The statute further ordains, that the sheriff of the 
county shall be bound to keep the goods a year and'a day; 
that if any man can prove a property in them, either in his 
own right or by right of representation, they shall be restored 
to him without delay; but if no such property be proved 
within that time, they then shall be the king’s. 2 Jnst. 168. 
If the goods are of a perishable nature, the sheriff may sell 
them, and the money shall be liable in their stead. Plowd. 
166. 

The year and day in the stat. Westm, 1, shall be accounted 
from the seizure; and if the owner of the goods die within 
the year, his executors or administrators may make proof. , 
2 Inst. 167; 5 Rep, 106. If a man have a grant of wreck, 
and goods are wrecked upon his lands, and another taketh 
them away before seizure, he may bring action of trespass, 
&c. For before they are seized there is no property gained 
to make it felony. 1 Hawk. P. C, c. 83, § 24. See now post, 

If goods wrecked are seized by persons having no autho- 
rity, the owner may have his action against them; or if the 
wrong-doers are unknown, he may have a commission to 
inquire, &e. 2 Jnst. 166, Goods lost by tempest, or piracy, 
&c. and not by wreck, if they afterwards come to land, shall 
be restored to the owner. 27 Edw. 3, st. 2. ¢.13, Where 
a ship is ready to sink, and all the men therein, for the pre- 
servation of their lives, quit the ship, and afterwards she 
perishes; if any of the men are saved and come to land, the 
goods are not lost. A ship on the sea was chased by an 
enemy; the men therein, for the security of their lives, for- 
sook the ship, which was taken by the enemy, and spoiled of 
her goods and tackle, and then turned to sea; after this, by 
stress of weather she was cast on land, where it happened her 
men safely arrived; and it was resolved that this was no 
wreck. 2 Inst, 167, 

This revenue of wrecks is frequently granted out to lords 
of manors, as a royal franchise; but if any one be thus en- 
titled to wrecks in his own land, and the king's goods are 
wrecked thereon, the king may claim them at any time, even 
after the year and day. 2 Inst. 168. 

In order to constitute a legal wreck, the goods must come 
to land. If they continue at sea, the law distinguishes them 
by the barbarous and uncouth appeilations of jetsam, flotsam, 
and ligan. Jetsam is where aoaie are cast into the sea, and 
there sink and remain under water. Flotsam is where they 
continue floating or swimming on the surface of the waves. 
Ligan, or Lagan, is where they are sunk in the sea, but tied 
to a cork or buoy, in order to be found agam. 5 Rep. 106, 
These are also the king's, if no owner appears to claim them; 
but if any owner appears, he is entitled to recover the posses- 
sion. For even if they be cast overboard, without any mark 
or buoy, in order to lighten the ship, the owner is not by this 
act of necessity construed to have renounced his property; 
much less can things ligan be supposed to be abandoned, since 
the owner has done all in his power to assert and retain his 
property, These three are therefore accounted so far a 
distinct ang from the former, that by the king’s grant to a 
man of wrecks, things jetsam, flotsam, and ligan, will not pass, 
5 Rep. 108; See Jetsam, &e. 
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Wrecks, in their legal’ acceptation, are at present not very 
uent; for if any goods come to land, it rarely happens, 
since the improvement of commerce, navigation, and corre- 
spondence, that the owner is not able to assert his property 
within the year and day limited Le law. And in order to 
preserve this property entire for him, and, if possible, to 
prevent wrecks at all, our laws have made many very humane 
regulations. By the 27 Edw. 3. c. 13. if any ship be lost 
on the shore, and the goods come to land (which cannot, 
s the statute, be called wreck), they shall’ be presently 
delivered to the merchants, paying only a reasonable reward 
to those that saved and preserved them, which is called 
salvage. See Insurance, IT. 6, Also by the common law, if 
any persons (other than the sheriff) take any goods so cast 
‘on shore, which are not legal wreck, the owners might have 
æ commission to inquire and find them out, and compel them 
to make restitution, F; N. B. 112. And by the 12 Ann: 
sti 2. c. 18, confirmed by the 4 Geo. 1. o. 12. in order to 
assist the distress, and prevent the scandalous illegal prac- 
tices on some of our sea-coasts, it is enacted, that all head 
officers and others of towns near the sea shall, upon applica- 
tion made-to them, summon as many hands as are necessary, 
and send them to the relief of any ship in distress, on for- 
feiture of 100l; and in case of assistance given, Cae 
shall be paid by the owners, to be assessed by three neigh- 
bouring justices. 

And by the 7 & 8 Geo. 4. c. 29, § 18: Œ. B. (9 Geo. 4. 
o 55. § 18. I.) plundering any part of any ship or vessel 
in distress, or wrecked, stranded, or cast on shore, or any 
goods or articles belonging to such ship, is felony, punish- 
able with death: but if articles of small value stranded: or 
cast on shore are stolen, without cruelty or violence, the 
offender may be punished as for simple larceny. 

By § 19. persons in possession of shipwrecked goods not 
satisfactorily accounted for, they may be taken under a search- 
warrant and restored. By § 20. persons offering shipwrecked 
goods for sale may be stopped and seized, 

By the 7 & 8 Geo. 4 c. 30: § 11, G. B. (9 Geo. 4 c: 56. 
§ 10, I.) procuring or endeavouring to procure the wreck of 
a ship, by false lights; destroying a shipwrecked vessel or 
cargo, or any part thereof; or forcibly impeding men from 
saving their crews; are declared capital felony, 

By the 9 Geo. 4. ©. $1. assaulting or- wounding any magis- 
trate, or person lawfully authorized, on account of the lawful 
exercise of his duty in the preservation of any vessel in dis- 
tress, or wrecked, &c. is punishable with transportation for 
seven years, &c. 

By the 48 Geo. 3. c. 180. which extended only to the 
Cinque-Ports, and by the 49 Geo. 3. c. 122. which extended 
to all places other than the Cinque-Ports, and both of which 
were amended by 53 Geo. 3. c. 87. regulations were made 
for the preventing frauds and depredations on merchants, 
&e. by boatmen and others, and for remedying some defects 
as to the adjustment of salvage. With reference to wreck 
they were chiefly directed against the wilful injury to or em- 
bezzlement of cables, anchors, &c. by boatmen, pilots, hovel- 
lers, and others, and also to the regulations of the claims of 
lords of manors to wreck. 

By the 1 & 2 Wm. 4, c. 75. the acts of the 49 Geo. 3. 
c. 122, & 53 Geo. 3, c. 87. which were only temporary, were 
amended, and their provisions made perpetual. Many of the 
clauses of this statute have already been noticed. See Ships. 

By § 26. lords of the manor are not to lay claim to wrecks 
or goods found jetsam, flotsam, or ligan, until they have 
made a report in writing to the deputy vice-admiral of that 
part of the coast, or his agent; or if there be no such deputy, 
&c. within 50 miles, then to the Trinity House; and such 
deputy vice-admiral, on receiving the report, is within forty- 
eight hours to transmit it to the secretary of the Trinity 

louse, under a ica of 502. 

By § 27, perishable goods taken possession of by any lord 
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| of the manor, or found flotsam, &e. may be sold with the 
consent of a justice, and the money deposited with such lord! 
of the manor. An account of the sale is to be transmitted’ 
to the deputy vice-admiral, who is to forward it to the secre- 
tary of the Trinity House. 

§ 28. The commissioners of the customs and excise are to) 
permit goods saved from vessels wrecked to be forwarded to 
the ports of their original destination, but are to take security: 
for the protection of the revenue in respect of such goods. 

§ 29. The deputy vice-admiral; or his agent, or the owner 
or master of any ships wrecked or stranded, or. the owner of 
goods, or any officer of the customs or excise, or any person 
employed in aid of the deputy vice-admiral, &c., may pass 
over private lands near the coast where vessels are wrecked, 
for the preservation of the wreck, &c. if there be no other fit 
road; Compensation is to be made to the occupiers of such 
lands; and if the parties cannot agree, the amount is to be 
settled by two justices. 

§ 80. Refusing to let persons so employed pass over lands 
renders the party liable to a penalty of 1001. recoverable by 
an action of debt. 

By the 1 & 2 Geo. 4. c. 76. the provisions of the 48 Geo. 3. 
c. 180, relative to wrecks, &c. within the jurisdiction of the 
Cinque Ports, were amended and made perpetual. 

By the above two mentioned acts the provisions of the 
12 Ann. c. 18. with respect to salvage on ships wrecked, &ci 
are amended. See Insurance, II. 6. 

As by the ancient common law all property stranded) 
belongs to the king or his grantees; and after a year and 
aday, without claim, it still belongs to him entirely: it is 
vested in him during that time for protection, until the owner 
can be found, It is therefore very properly, in the first 
instance, placed in the custody of the admiralty; the proctor 
of the admiralty interposes for its protection until a claim is 
made; but as Soon as a lawful owner appears within the year 
and a day, the proctor withdraws his clean the right of the 
crown is then gone, the ship and goods are restored, and the 
charges of the admiralty, and salvage, if'any, are paid. See 
1 Hagg. R. 16—20; 1 Chitty's Gen. Pr. 108. 

The grantee of wreck has a special property in all goods 
stranded within his liberty, and may maintain trespass against 
awrong-doer for taking them away, though such goods were 
part of the cargo of'a ship from which some person escaped 
alive to land, and though the owners within a year and a day 
claimed and identified them, and though the taking was before 
any seizure on behalf of the grantee. 1B. § Ad. 831. 

And see further, as connected with this title, Navy, Pilots, 
Seamen, Ships, Trinity House, &e. 

WRECK-FREE. Exemption from the forfeiture of ship- 
wrecked goods and vessels, which King Edward I. by charter 

ranted to the barons of the Cinque Ports, Placit. temp. 
dw. 1. 
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Breve, from Sax. writan, i. e, scribere.] In general is 
the king’s precept, in writing under seal, issuing out of some 
court to the sheriff or other person, and commanding some~ 
thing to be done touching a suit or action, or giving commis 
sion to have it done. Termes de la Ley; 1 Inst. 78. Also a 
writ is said to be a formal letter of the king's, in parchment, 
sealed with a seal, directed to some judge, officer, or minister, 
&e, at the suit or plaint of a subject, requiring to havem 
thing done for the cause briefly expressed, which is to be dis~ 
cussed in the proper court, according to law, Old Nat. Bre 
4; Shop. Abr. 245. 

Of writs there are divers kind’; in many respects some 
writs are grounded on rights of action, and some in nature 
of commissions; some mandatory and extrajudicial, and others 
remedial; some are patent or open; some close or sealed ups 
some writs issue at the suit of parties; some are of office; 
some ordinary; and others of privilege; some writs are di 
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rected to the sheriffs, and in special cases'to the party, &c. 
1 Inst. 289; 2 Inst. 39; 7 Rep. 20. 

The writs in civil actions are either original or judicial; 
original writs are issued out in the Court of Chancery for the 
summoning a defendant to appear, and are granted before 
the suit is begun, to begin the same; and judicial writs issue 
out of the court where the original is returned after the suit 
is begun. ` The originals bear date in the name of the king, 
but judicial writs bear teste in the name of the chief justice, 
See Capias, Latitat, Original Process, §c. A writ without a 
deste is not good, for the time may be material when it was 
taken out, and it is proved by the teste; and if it were out of 
the common law courts, it must formerly have been dated 
some day in term (not being Sunday); but in Chancery, writs 
might always be issued in vacation as well as term time, as 
that court is always open. F. N. B. 51, 147; 2 Inst. 40; 
Lutw, 337. «See 13 Car. 2. ©. 2. 

Writs in actions are likewise real, concerning the posses- 
sion of lands, called writs of entry or of right, touching the 
property, &c.; personal, relating to goods, chattels, and per- 
sonal injuries; and mixed, for the recovery of the'thing and 
damages. 2 Jnst. 89. Writs may be possessory, of a man’s 
own possession, or ancestral, of y api reem possession of 
his ancestor. 

All writs of entry and writs ancestral, and also all other 
real and mixed actions, with the exception of a writ of right 
of dower, or writ of dower unde nihil habet, quare impedit, 
and ejectment, are now abolished. See Limitation of Actions, 





si, 

There are also certain writs of prevention or anticipation, 
and of restitution, &c. But the most common writs in daily use 
are in debt, detinue, trespass, action upon the case, account, 
and covenant, &c. which, with others, must be rightly di- 
rected, or they will be naught, F. N. B.; Style. 42, 287. 
In all writs care is to be taken that they be laid and formed 
according to the cause or ground of them, and so pursued in 
the process thereof, Though the writ in some cases may be 
general, and the count or declaration special. Hob. 18, 84, 
251. 

By the 2 Wm. 4. c. 39. (Uniformity of Process Act,) there 
are now but three species of writs for commencing personal 
actions in any of the superior courts, viz. a writ of summons, 
where the process is not bailable; a writ of capias, where 
the defendant is held to bail; and awrit of detainer against 
prisoners in custody. See Process. 

For an account of the present practice with regard to the 
writs allowed by the above statute, see 3 Chitty's Gen. Pr. 140. 

Warr ov Assistancs. A writ issuing out of the Exchequer 
to authorize any person to take a constable, or other public 
officer, to seize goods or merchandize prohibited and un- 
customed, &e, 

By the 3 & 4 Wm, 4. c. 58. § 39. these writs are to con- 
tinue in force during the whole.of the reign in which they 
are granted, and for six months longer. 

‘There is also a writ of this name issued out of the Chan- 
cery to give possession ofland, 14 Car. 2, c. 1. 

Wrir or Derivery, In what cases grantable, 13 & 14 
Car. 2. c. 11. § 80. 

Wnrir or Entry. See Entry. 

Wrir ov Error. See Error. 

Wrir ov Inquiry or Damacers. A judicial writ that issues 
out to the sheriff upon a judgment by default, in action of 
the case, covenant, trespass, trover, &c. commanding him to 
summon a jury to inquire what damages the plaintiff hath 
sustained occasione preemissorum. See Judgment, 1.; Tidd, 
314, 

Formerly the writ of inquiry must have been returnable 
ona general return, or day certain, according to the nature 
of the proceedings; if by original, on a general return; if 
by bill, on a day certain; and it must also have been re- 
turnable in term; but now by the 1 Wm. 4. ©. 7. § 1, it may 
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be made returnable and be returned on any day certain in 
term or vacation. 
1. Jn what cases granted.—A writ of inquiry of damages 


is a mere inquest of office, to inform the conscience of the | 


court, who, if they please, may themselves assess the damages. 
And it is accordingly the practice, in aetions upon promissory: 
notes and bills of exchange, instead of executing a writ of 
inquiry, to apply to the court fora rule to show cause why it 
should not be referred to the master to see what is due for 
principal and interest, and why final judgment should not be 
signed for that sum, without executing a writ of inquirys 
which rule is made absolute on an affidavit of service, unless 
good cause be shown to the contrary. id's Pract. K.B. 
And the same course is pursued in an action on an award, 
Tidd, 571; in covenant for non-payment of a liquidated 
sum, 1 Doug. 816; 18 Price, 53; as for non-payment of 
money lent upon mortgage, 8 7. R. 326; or fornon-payment 
of rent, 8 Z. R. 410; or for the arrears of an annuity, 
2 Chit. R. 82, or the like. This practice, however, is con- 
fined to actions where the quantum of damages depends on 
figures, which may be as well ascertained by the master as 
before a jury.; and therefore where the defendant had suf- 
fered judgment by default in an action of assumpsit, on a 
foreign judgment, the court refused to make the rule ab- 
solute for a reference to the master, saying this was an at- 
tempt to carry the rule further than had yet been done, and 
as there was no instance of the kind, they would not make a 
precedent for it. 47. R. 493. The court has also refused 
to make the rule absolute, in an action upon a bill of ex- 
change, for foreign money, the value of which is uncertain, 
and can only be ascertained bya jury. 5 Z.R. 87. See 
Cro. Eliz, 586; Cro, Jac. 617. 

Where the jury, upon the trial of an issue, omit to assess 
the damages, ‘the omission may in some cases be supplied 
by a writ of inquiry; as to which, it seems that where the 
matter omitted to be inquired by the principal jury, is such 
as goes to the very point of the issue, and upon which, if it 
be found by the jury (now abolished,) an attaint would for- 
merly have lain against them by the party, if they gave a 
false verdict; there such matter cannot be supplied by a writ 
of inquiry, because thereby the plaintiff might have Jost his 
action of attaint, which would not lie upon an inquest of 
office. Tidd's Prac. 

‘Thus, where in detinue the jury omitted to assess the value 
of the goods, the court refused to supply the omission by a 
writ of inquiry. And so where the jury who try the issue 
in replevin (see that title) omit to inquire of the rent in 
arrear and value of the cattle, pursuant to the 17 Car. 2. ¢. 7. 
no writ of inquiry can be afterwards awarded to supply the 
omission; for by the words of the statute these matters are 
to be inquired of by the same jury who try the issue, idd’s 
Prac. and the authorities there cited. 

In debt on a replevin bond, assigning for breach the not 
making a return of the goods distrained for rent, the plain- 
tiff may, after signing judgment for not returning the đe- 
murrer-book, tax the costs and issue execution for them and 
the value of the goods distrained as indorsed on the replevin 
bond, without executing a writ of inquiry. 3 M. § 8.155, 

But where the matter omitted to be inquired by the prin- 
cipal jury doth not go to the point in issue or necessary con- 
sequence thereof, but is merely collateral, as the four usual 
inquiries on a guare impedit ; there such matter may be sup- 
plied bya writ of inquiry, without any eae to the party; 
because if the same had been inquired of by the principal 
jury, it would have been, as to those particulars, no more 
than an inquest of office, upon which an attaint would not 
lie, Carth. 362. x 

Thus, where the parties being at issue in paee jak , a de- 
murrer was joined upon the evidence, and the jury discharged, 
without assessing the damages, and afterwards judgment was 
given for the plaintif, and a writ of inquiry of damages 
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awarded, the court held that though the same jury might 
have assessed the damages conditionally, yet it may be as 
well done by a writ of inquiry of damages when the demurrer 
is determined ; and the most usual course is when there is a 
demurrer upon evidence, to discharge the jury without fur- 
ther inquiry. Cro. Car. 148, 

So in trespass or repleyin against overseers of the poor, 


acting virtute officii, if the plaintiff be nonsuit, or have a ver- | 


dict against him, and the jury are discharged, without in- 
quiring of the treble damages, pursuant to the 43 Eliz. c. 
§ 19. the defect may be supplied by a writ of inquiry, be- 
cause such inquiry is no more than an inquest of office, In 
such case, as a ground for awarding a writ of inquiry, it is 
necessary to enter a suggestion upon the roll that the defen- 
dants were overseers of the poor, and that the action was 
brought against them for something done by virtue of their 
office. Tidd's Prac. 

‘And lastly, where the jury, on a trial at nisi prius, or 
before the sheriff, under the 3 & 4 Wm, 4. c. 42. or at bar, 
act as an inquest, as where they are to assess contingent da- 
mages on a demurrer, or where they are to assess damages 
on a judgment by default as to some of the counts of the 
declaration (Barnes, 228,) the omission of the jury to assess 
the damages, may afterwards, upon application to the court, 
be supplied by a writ of inquiry; and the same in all other 
cases where an attaint would not lie. 2 Wils. 867; Hard. 
295. 

2. Before whom executed.—The writ of inquiry may be ex- 
ecuted, on due notice, before the sheriff or his deputy; or 
by leave of the court under special circumstances, before the 
chief justice or a judge of assize, as an assistant to the sheriff, 
And where the writ of inquiry is executed before the chief 
justice or a judge of assize, it is usual to move the court 
for the sheriff to return a good jury. But unless some matter 
of Jaw is likely to arise in the course of the inquiry, the 
court will not give leave to have it executed before a judge, 
merely on account of the importance of the facts. Tidd's 
Prac, 

8. Notice of executing the inquiry.—The notice of inquir 
should be in writing ; and if the defendant have appeared, 
and his attorney be known, it should be delivered to such 
attorney ; but if the defendant have not appeared, or his at- 
torney be unknown, the notice should be delivered to the 
defendant himself, or left at his last place of abode. 

By the rule of H. 7. 2 Wm. 4. r. 57. notice of trial and 
inquiry shall be given in town; but countermand of notice 
of trial or inquiry may be given either in town or country, 
unless otherwise ordered by the court or a judge. See 
3 East, 568. 

If the venue be laid in London or Middlesex, and the de- 
fendant liye within forty computed miles from London, there 
must be eight days’ notice of inquiry, exclusive of the day it 
is given; which notice is also sufficient in country causes ; 
for the 14 Geo. 2. c. 17. § 4. which requires ten days’ notice 
of trial at the assizes, does not extend to notices of inquiry. 
But where the venue is laid in London or Middlesex, and 
the defendant lives above forty computed miles from London, 
there must be fourteen days’ notice of inquiry. And Sunday 
is to be accounted a day in these notices, unless it be the day 
on which the notice is given, Short notice of inquiry is the 
same as short notice of trial; and where a term's notice of 
trial is required, there must, at the same distance of time, 
be the like notice of inquiry. Tidd’s Pract, See Trial. 

It is usual to give the notice on a separate piece of paper ; 
but by the rule of H. 7. 2 Wm. 4. r. 59. in all cases where 
the plaintiff, in pleading, concludes to the country, the plain- 
tiff’s attorney may give notice of trial at the time of de- 
livering his replication or other subsequent pleading. 

Where the inquiry is to be executed before the chief jus- 
tice or a judge of assize, the notice should be given for the 
sittings or assizes generally ; but otherwise the notice should 
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express the particular time and place of executing it, A 
writ of inquiry may be executed, in point of time, on the 
day it is returnable, but not on a Sunday; and where the 
notice was to execute it by ten o’clock, the court set it aside 
for uncertainty. The usual way is to give notice that the 
inquiry will be executed between two certain hours, as be- 
tween ten and twelve o'clock in the forenoon, or between 
four and six in the afternoon, of a particular day, on or be- 
fore the return of the writ. On a notice of inquiry so given, 
the party is not tied down to the precise time fixed by the 
notice; for the sheriff may have prior business, which’ may 
last beyond it. Tidd’s Prac. i 

Notice of inquiry may be continued or countermanded in 
like manner as notice of trial. Tidd's Pract. 

With regard to the place of executing an inquiry, it must 
be executed within the county where the action is laid, and 
the notice should be given accordingly. . 

But by the 3 & 4 Wm. 4. c. 42. § 22, the court or judge 
may in a local action order the inquiry to be executed in an= 
other county than that in which the venue is laid. 

How executed.—In London or Middlesex the writ must be 
left at the sheriff's office the day before the time appointed 
for its execution. And if either party propose to attend by 
counsel, he should give notice thereof to his adversary, or 
he will not be allowed for it in costs, The execution of the 
writ may be adjourned by the sheriff after it is entered upon, 
And if the plaintiff do not proceed to execute the inquiry 
according to notice, or countermand in time, the defendant, 
on an affidavit of attendance and necessary expenses, shall 
have his costs, to be taxed by the master. Tidd’s Prac. 

All that the plaintiff has to prove, or the defendant is allowed 
to controvert, is the amount of the damages; 1 B., § P, 365; 
for letting judgment go by default is an admission of the 
cause of action; and therefore where the action is founded 
on a contract, the defendant cannot give in evidence, on a 
writ of inquiry, that it was fraudulent. So in an action on 
a promissory note or bill of exchange, the note or bill need 
not be proved, though it must be produced before the jury, in 
order to see whether any money appears to have been paid 
upon it. And where an action was brought on a policy of 
assurance on a foreign ship, wherein there was a stipulation 
that the policy should be deemed sufficient proof of interest, 
the plaintiff, on the writ of inquiry, was only bound to prove 
the defendant's subscription to the policy, without giving any 
evidence of interest. Tidd's Prac. 

Formerly, on the return of the inquiry, the plaintiff must 
have given a rule for judgment with the clerk of the rules, which 
expired in four days; but now by the rule of H. 7.2 Wm. 4 
7, 67. such rule for judgment is unnecessary, and without it 
judgment may be signed after the expiration of four days 
from the return of the inquiry; in the mean time the de- 
fendant may move to set aside the inquisition for want of due 
notice, or on account of an objection to the jury, or mode 
of returning them, as that some of the jury were debtors, 
taken out of prison for the purpose of attending, or that they 
were returned by the plaintiff's attorney; or for excessive 
damages. 

‘The sheriff or other officer before whom the writ was ex- 
ecuted may likewise, under the 1 Wm. 4, c. 7. § 1. certify 
under his hand, upon such writ, that judgment ought not to 
be signed until the defendant shall have had an opportunity 
of applying to the court to set aside the execution of the 
writ, or one of the judges shall think fit to order the judg- 
ment to be stayed until a day to be named in such order. 

The plaintiff, in like manner, may move to set aside the 
inquisition when it is obvious the damages are too small, 
except in vindictive, hard, or trifling actions. On the ex- 









the plaintiff's attorney, who gets the inquis 
and taxes his costs thereon with the master. 





WRIT OF RIGHT. 


The want of a writ of inquiry is aided by the Statute of 
Jeofails. And where a writ of inquiry had been many years 
executed, and costs taxed upon it, but no final judgment en- 
tered up, there being occasion to prove the debt in Chancery, 
and the writ of inquiry being lost, a rule was made for ‘a 
new writ of inquiry and inquisition, according to the sheriff's 
notes, and that the master should indorse the costs, which 
by the commitment-book appeared to have been taxed. 
Tidd’s Prac. and the authorities there cites 

Writ or Renertoy. A writ ont of Chancery or Ex- 
chequer, against a person in contempt, for not appearing in 
those courts, & See Commission of Rebellion. 
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Breve px Recro.] The great and final remedy for him 
that was injured by ouster, or privation of his frechold. See 
Recto, Right. 

By the several possessory remedies formerly given by our 
law, (see Entry, Assize,) the right of possession might be 
restored to him that was unjustly deprived thereof. But the 
right of possession (though it carried with it a strong pre- 
sumption) was not always conclusive evidence of the right of 

roperty, which might still have subsisted in another man: 
for as one man might have the possession, and another the 
right of possession, which was recovered by possessory ac- 
tions; so one man might have had the right of possession, 
and thus not be liable to eviction by any possessory action, 
and another might have had the right of property, which could 
not be otherwise asserted than by the great and final remedy 
of a writ of right, or such correspondent writs as were in the 
nature of a writ of right. 3 Comm. c. 10. See Title. 

This happened principally in four cases: 1, Upon discon- 
tinuance by the alienation of tenant in tail, whereby he, who 
had the right of possession, had transferred it to the alienee ; 
and therefore his issue, or those in remainder or reversion, 
were not allowed to recover by virtue of that possession, 
which the tenant had so voluntarily transferred, 2, 3. In 
case of judgment given against either party, whether by his 
own default, or upon trial of the merits, in any possessory 
action: for such judgment, if obtained by him who had not 
the true ownership, was held to be a species of deforcement ; 
which however bound the right of possession, and suffered it 
not to be ever again disputed, unless the right of property 
were also proved, 4. In case the demandant, who claimed 
the right, was barred from these possessory actions by length 
of time and the statute of limitations. “See Limitation of 
Actions. In these four cases the law applied the remedial 
instrument of either the writ of right itself, or such other 
writs as were said to be of the same nature. 

1, And, first, upon an alienation by tenant in tail, whereby 
the estate-tail was discontinued, and the remainder or rever- 
sion is, by failure of the particular estate, displaced, and 
turned into a mere right, the remedy was by action of forme- 
don, (secundum formam doni,) which was in the nature of a 
writ of right, and was the highest action that tenant in tail 
could have. See Formedon. 

2. In the second case; if the owners of a particular estate, 
as for life, in dower, by the curtesy, or in fee-tail, were 
barred of the right of possession by a recovery had against 
them, through their default or non-appearance in a possessory 
action, they were absolutely without any remedy at the com- 
mon law, as a writ of right did not lie for any but such as 
claim to be tenants of the fee-simple. Therefore the Westm. 
2. 13 Edw. 1. c. 4. gave a new writ for such persons, after 
their lands have been so recovered against them by default, 
called a quod ci deforceat; which, though not strictly a writ 
of right, so far partook of the nature of one, as that it would 
restore the right to him who had been thus wnwarily deforeed 
by his own default. F. N, B. 155. But in case the recovery 
were not had by his own default, but upon defence in the 
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inferior possessory action, this still remained final with 
regard to these particular estates, as at the common law: 
and hence it was that a common recovery (on a writ of entry 
| in the post) had, not by default of the tenant himself, but 
(after his defence made and voucher of a third person to 
warranty) by default of such vouchee, was, until recently, the 
| usual bar to cut off an estate-tail. See Recovery. 

8, 4. Thirdly, in case the right of possession were barred 
by a recovery upon the merits in a possessory action, or, 
lastly, by the statute of limitations, a claimant in fee-simple 
might have had a mere writ of right; which is in its nature 
the highest writ in the law, and was only of an estate in fee- 
simple, and not for him who had a less estate, F, N. B. 1. 
This writ lay concurrently with all other real actions, in 
which an estate of fee-simple might be recovered; and it 
also lay after them, being as it were an appeal to the mere 
right, when judgment had been had as to the possession in 
an inferior possessory action. F. N, B. 155. But though a 
writ of right might be brought where the demandant was 
entitled to the possession, yet it rarely was advisable to be 
brought in such cases; as a more expeditious and easy re- 
medy is had, without meddling with the property, by proving 
the docamaanes own, or his ancestor's possession, and their 
illegal ouster, in one of the possessory actions. But, in case 
the right of possession were lost by length of time, or by 
judgment against the true owner in one of these inferior suits, 
there was no other choice; this was then the only remed 
that could be had; and it was of so forcible a nature, that it 
overcame all obstacles, and cleared all objections, that might 
have arisen to cloud and obscure the title. And, after issue 
once joined in a writ of right, the judgment was absolutely 
final; so that a recovery had in this action might be pleaded 
in bar of any other claim or demand, F. N. B, 6; 1 Inst. 
158. 

The pure, proper, or mere writ of right, lay only, we have 
seen, to recover lands in fee-simple, unjustly withheld from 
the true proprietor, But there were Ps some other writs 
which were said to be in the nature ofa writ of right, be- 
cause their process and proceedings did mostly (though not 
entirely) agree with the writ of right; but in some of them 
the fee-simple was not demanded; and in others not land, 
but some incorporeal hereditament. Nor was the mere writ 
of right alone, or always, applicable to every case of a claim 
of lands in fee-simple: for if the lord’s tenant in fee-simple 
died without heir, whereby an escheat accrued, the lord 
should have had a writ of escheat, which was in the nature 
ofa writ of right. Booth, 135; F. N. B. 9, And if one of 
two or more coparceners deforced the other, by usurping the 
sole possession, the party aggrieved should have had a writ 
of right, de rationabili parte; which might be grounded on 
the seisin of the ancestor at any time during his life; whereas 
in a nuper obiit, (which was a possessory remedy,) he must 
have been seised at the time of his death, F. N. B. 9. 

The general writ of right ought to have been first brought 
in the court-baron of the lord of whom the lands were holden ; 
and then it was open, or patent: but if he held no court, or 
had waived his right, remisit curiam suam, it might be brought 
in the king's courts by writ of præcipe originally; and then 
it was a writ of right close, being directed to the sheriff and 
not to the lord. F. N. B. 2; Finch, L. 313; Booth, 91. 
Also, when one of the king’s immediate tenants in capite was 
deforced, his writ of right is called a writ of præcipe in 
capite; (the improper use of which, as well as of the former 
prevcipe ga dominus remisit curiam, so as to oust the lord of 
his jurisdiction, was restrained by Magna Carta, c. 24.) and, 
being directed to the sheriff and originally returnable in the 
king's court, was also a writ of right close, F. N. B. 

There was likewise a little writ of right close, secundum con- 
suctudinem manerii, which lay for the king’s tenants in ancient 
demesne, and others of a similar nature, to try the right of 
their lands and tenements in the court of the lord exclùsively. 
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WRIT OF RIGHT. 


But the writ of right patent itself might also at any time be 
removed into the county court by writ of tolt, and from 
thence into the king’s courts by writ of pone or recordari fa- 
cias, at the suggestion of either party that there was a delay 
or defect of justice. 3 Comm. c. 10. 

In the progress of this action, the demandant must have 
alleged some seisin of the lands and tenements in himself, or 
else in some person under whom he claimed, and then de- 
rived the right from the person so seised to himself; to 
which the tenant might have answered by denying the de- 
mandant’s right, and averring that he had more right to hold 
the lands than the demandant had to demand them: and, 
this right of the tenant being shown, it then put she demand- 
ant upon the proof of his title: in which, if he failed, or if 
the tenant had shown a better, the demandant and his heirs 
were perpetually barred of their claim; but if he could make 
it appear that his right was superior to the tenant's, he re- 
covered the land against the tenant and his heirs for ever. 
But even this writ of right, however sopalar to any other, 
could not be sued out at any distance of time. For by the 
ancient law no seisin could be alleged by the demandant, but 
from the time of Henry I.; by the statute of Merton, 20 
Hen, 3. c. 8. from the time of Hen. 2; by the statute of 
Westm. 1, 3 Edw. 1. ¢. 39. from the time of Richard I, ; and 
at length by statute 32 Hen, 8. c. 2. seisin in a writ of right 
should be within sixty years, So that adverse possession of 
lands of fee-simple uninterruptedly for threescore years was 
a sufficient title against all the world, and could not be 
impeached by any dormant claim whatsoever. 3 Comm. c, 10. 

ith a view to shorten the time within which suits for 
the recovery of land may be brought, and for simplifying the 
remedies for trying the rights thereto, by the 3 & 4 Wm, 
4, c. 27. § 36. writs of right, except the writ of right of 
dower, have been abolished as ral as all other real and 
mixed actions, with the exception of the writ of dower unde 
nihil habet, quare impedit, and ejectment, and the latter will 
hereafter be the usual action in which the title to lands 








WYT. 


may be contested. See Limitation of Actions, IL. 1; and 
further, Possession, Title. 

As to the trial of writs of right by the grand assize, see 
Jury; and as to the trial thereof by wager of battel, which 
latter mode of proceeding was abolished by the 59 Geo. 3. c. 
46, see Battel. 

Wait or Ricur or Apvowsoy. 
Quare Impedit. 

Warr or Ricur or Dower, See Dower. 

Wait or Ricur or Warn. See Guardian. 

Warr or Rieu sur Discramer, See Cessavit, Disclaimer. 
_ WRITER OF TALLIES, scriptor wn An officer 
in the Exchequer, being clerk to the auditor of the receipt, 
who wrote upon the tallies the whole letters of the teller’s 
bills. Cowell, See Exchequer. 

Waiter ro tx Sicner. See Signet. 

WRITING, scriptum.) A simple writing or declaration, 
not in the manner of a deed, made to a certain person, &e, 
shall be ood inlaw. Hob. 312. See Agreement. 

, injuria.) Any damage or injury contrar: 
right. Co. Litt ie Tort? 3 jia p 

WRONGLANDS, Seem to be ill-grown trees that will 
never prove timber ; such as wrong the ground they grow in, 
Kitch. 169. 

WRONGOUS IMPRISONMENT. The Scotch term 
for false imprisonment. See the act, 1701, c. 6; and tits, 
Imprisonment, Habeas Corpus. 

UDEHETH, from the Sax. nude, i. e. sylva.) A fell- 
ing of wood, Leg. Hen. 1. e. 37. 

WYDRAUGHT. A water-passage, gutter, or watering- 
place; often mentioned in old leases of houses, in the cove- 
nants for repairs, &c. 

WYKE, WYKA,——Et totam Wykham cum hominibus, 
&e. Mon. Ang. ii. See Wie, and Wica. 

WYTE, pana muleta——Saxones duo muletarum 
statuere, i. e, Weram and Wytan, See further, Wite. 


See Advonson, HI. ; 
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XEN 


ANTUS, is used for sanctus. See Spelm. 

XENIA, Dicuntur munuscula, que à provincialibus 
Fectoribus provinciarum efferebantur : vox est in privilegiorum 
chartis non insueta; ubi quietus esse a Xeniis immunes notat 
ab hujusmodi muneribus aliisque donis, regi vel regina pras- 
tandis, quando ipsi per prædia privilegiatorum transierint. 
Chart. Dom. Semplingham.—Concedo ut omnia monasteria et 
ecclesia regni mei à publicis vectigalibus, operibus et oneribus 
absolvantur.—Nee munuscula præbeant regi vel principibus, 
nisi voluntaria, Spelm. Gloss. Nulla autem persona, parva 





XER 
vel magna, ab hominibus et terra Radingensis monasterii exi- 
gat non equitationem sive expeditionem, non summagia, non 
vectigalia, non navigia, non opera, non tributa, non Zenia, &e. 
Memm. Scacc. Anno, 20 Edm. 8. 

XENODOCHIUM. Is interpreted an inn, allowed by 
public license for the entertainment of strangers and other 
guests: also an hospital. Vocab. utriusque Juris. 

XEROPHAGIA. A kind of Christian fast; the eating 
of dry meat, Lilt. Dict. 


Y. 


YEAR. 


A axo NAY,—Quod homines de Rippon sint credendi 
per suum Ya, et per suam Nay in omnibus querelis, §c. 
Charta Athelstan. Reg. Mon. Angl. i. 173. 

YARD. A measure, three feet in length; by which cloth, 
Jinen, &c. are measured: it was said to have been ordained 
by King Henry I., from the length of his own arm. Baker's 
Chron. See Measure. 

YARD. An enclosed spice of ground generally attached 
to a dwelling house, &c. 

By the highway acts, yards and courts cannot be taken for 
the purpose of widening a highway. 

Tt is illegal to keep a ferocious dog in a yard with the gate 
open, without giving full notice of the danger: and if that 
be omitted, the owner is liable to make compensation for 
any damage that may be sustained. 4 Car. § P. 297. See 

agrant. 

ARDLAND, virgata terra] A quantity of land, dif- 
ferent according to the place or country; as at Wimbleton in 
Surrey it is fifteen acres, in other counties it is twenty, in 
some twenty-four, and in others thirty and forty acres. Bract. 
lib. 2. e. 10. 






YAUGH. A yatcht, or little bark; also a fly-boat, pin- 
nace, &c. In Latin called celow à celeritudine, from its swift- 
ness. Lilt, Diet. 


YEAR, annus.) The time wherein the sun goes round his 
compass through the twelve signs, viz. three-hundred and 
sixty-five days, and about six hours, A year is twelve 
months, as divided by Julius Cæsar. 

The church formerly begun the year on the first day of 
January, called New-year’s-day; but the civil account, not 
till March the 25th, ‘Tt appears by ancient grants and char- 
ters, that our ancestors began the year at Christmas, which 
was observed here till the time of William T., commonly called 
the Conqueror; but afterwards for some time the yeur of our 





YEAR. 


Lord was seldom mentioned in grants, only the year of the 
reign of the king. Mon. Ang. i. 62. 

t the Reformation the commencement of the year was 
fixed to the 25th of March, by the following rubric added to 
the calendar, immediately after the table of moveable feasts 
for forty years: “ Note, that the Supputation of the year of 
our lord in the church of England beginneth the 26th day of 
March, the day supposed to be the first day on which the 
world was created, and the day when Christ was conceived 
of the Virgin Mary.” [The 25th of March is distinguished 
as the feast of the Annunciation.] This continued till soon 
after the Restoration of Charles II., when it was thought 
proper to retain this order and drop the reason for it, and in 
this shape it was continued down to the parliamentary cor- 
rection of the calendar after mentioned. 

The civil government seems never to have used any other 
date than that of the king’s reign, till after the time of 
Charles T., not even in common deeds. During the usurpa- 
tion of Cromwell the years of our Lord seem to have been 
introduced, and continued after the Restoration of Charles I, 
for convenience without the interposition of legal authority. 

Several deeds of early date have the year of the Lord in- 
serted, not in the body of the deed, but in the middle of the 
initial letter, 

The Scotch, from time immemorial, dated from March 25 
as the first day of the year, until 27 November, 1599, when 
the following entry was made in the books of the priv 
council there, “On Monday proclamation made by the king's 
warrant, ordaining the first of January, in time coming, to be 
the beginning of the new year.” 

There being a difference in the computation of time 
in these kingdoms, and on some parts of the continent, of 
eleven days; and frequent uncertainties having arisen from 
the different times of commencing the year above-mentioned, 
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(which introduced the mode of dating 1743, for days be- 
tween the first of January and twenty-fifth of March,) all 
these inconveniences were remedied by 24 Geo. 2. c. 23. 
which enacts, that the first day of January next following the 
last day of December, 1751, shall be the first day of the 
year, 1752. And that the first day of January next after the 
first day of January, 1752, shall be the first day of the year, 
1753, And so on, the first day of January in every year 
shall be the first day of the year, And thgt after the first 
day of January, 1752, the several days of each month shall 
go on in the same order ; and the feast of Easter, and other 
moveable feasts thereon depending, shall be ascertained ac- 
cording to the same method they then were, until the second 
day, of September, 1752; and that the natural day next fol- 
lowing the said second day of September shall be reckoned 
the fourteenth day of September, omitting, for that time only, 
the eleven intermediate days. And that the several natural 
days which shall succeed the said fourteenth day of September 
shall be reckoned in numerical order according to the order 
and succession of days now used in the present calendar, 
All writings, &c. after the first of January, 1752, to be dated 
according to the new style. 

After 2d September, 1752, the terms of Hilary and Mi- 
chaelmas, and all courts were to be held on the same nominal 
days and times they then were. 

The several years 1800, 1900, 2100, 2200, 2800, and any 
other hundredth year, (except every four hundredth year of 
which the year 2000 shall be the first,) shall not be deemed 
Bissextile or Leap Years, but common years, to consist only 
of 365 days. The years 2000, 2400, 2800, and every other 
four hundredth year, from the year 2000 inclusive, and all 
other years, which are now esteemed Bissextile or Leap 
Years, shall for the future be esteemed Bissextile or Leap 
Years consisting of 366 days. A calendar, and certain tables 
and rules for the fixing the true time of the celebration of 
the feast of Easter, and the finding of the times of the full 
moons on which the same depends, are annexed to this act, 
which are to be prefixed to all future editions of the Com- 
mon Prayer-Book. Courts of session and exchequer in Scot- 
land, and markets, fairs, and marts, to be held upon the 


same natural days they should have been holden on, if this | 


act had not been made. ‘The natural days and times for the 
opening and inclosing of commons of pasture, were not al- 
tered by this act. 

Where the opening or shutting of commons is regulated 
by any moveable feasts, they shall be computed according to 
the new calendar. 25 Geo. 2. e. 30. § 2. 

‘The natural days and times of payment of rents, annuities, 
sums of money or interest, or of the delivery of goods, com- 
mencement or expiration of leases, &c, or of attaining the age 
of twenty-one years, &c. not altered by the 24 Geo, 2. c. 23. 

The mode of computation, introduced into England by the 
above act, is called the new style, to distinguish it from the 
former called the old style, which still continues to prevail 
in many places; and the new style had been used by other 
nations long previous to its adoption by the English. 

The OLD SryLe now prevails in Muscovy, Denmark, Hol- 
stein, Hamburg, Utrecht, Guelders, East Friesland, Geneva, 
and in all the protestant principalities in Germany, and the 
cantons of Switzerland: in this style the date is now twelve 
days earlier than the new style, owing to the circumstances 
of the new style having omitted the intercalary day in the 
month of February in the year 1800. 

The New Sryie is used in all the dominions subject to 
Great Britain; in America, in Amsterdam, Rotterdam, Ley- 
den, Haerlem, Middleburg, Ghent, Brussels, Brabant, and in 
all the Netherlands, except the places before-mentioned: also 
in France, Spain, Portugal, Italy, Hungary, Poland, and in 
all the popish principalities of Germany and cantons of 
Switzerland. See Month, Time. 

Year anv Day, annus et dies.] A time that determines 
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a right, or works a prescription in many cases by law; as, 
in case of an estray, if the owner challenge it not within 
that time, it belongs to the lord. See Estray. 

The owners of wreck must likewise claim within a year and 
aday, otherwise the king or his grantees become entitled to 
it. See Wreck. 

A person wounded must die within a year and day, in order 
to make the offender guilty of murder, &e. 3 Inst. 53; 6 
Rep. 107. 

‘A year and a day was given to prosecute appeals of murder, 
(now abolished by 59 Geo. 3. c. 46.) and was also allowed. 
for actions after entry, or claim, to avoid a fine, now likewise 
abolished. See Claim, Entry, Fine. 

Year, Day, anv Waste, annus, dies, et vastum.) Fors 
merly a part of the -king’s prerogative, whereby he had the 
profits of lands and tenements for a year and a day of those 
that were attainted of petit treason or felony, whosoever was 
Jord of the manor whereto the lands or tenements belonged, 
and [or] the king might cause waste to be made on the tene- 
ments, ‘by destroying the houses, ploughing up the mea- 
dows and pastures, rooting up the woods, &e, except the 
lord of the fee agreed with him for the redemption of such 
waste; afterwards restoring it to the lord of the fee. Staund. 
Prærog. 44. See further, Attainder, Escheat, Forfeiture, 1. 
1., Tenures. 

“ We will not hold the lands of them that be convict of 
felony but one year and one day, and then those lands shall 
be delivered to the lords of the fee.” Magna Charta,’ 9 
Hen. 3. ¢. 22. This chapter expresses that which belonged to 
the king, viz. the year and the day, and omits the waste, as 
not belonging to him; and this explained by our ancient 
books with an uniform consent. 2 Jnst. 86. cites Bracton, 
lib. 3. fol. 129, and 137; and Britton, c. 5. fol. 14; and 
Fleta, l. 1, ¢. 28; and Mirror, c. 5. § 2. The Mirror, speak- 
ing of this chapter, saith, Le point des terres aux felons tener 
per un an, est du susie, car per la ou le roy ne duisi aver que le 
gast de droit, ou Van in nosme de fine pur salver le fief de 
Lestripment preignont les ministers te roy ambideus, Upon all 
which it appears, that the king originally was to have no be- 
nefit in this case upon the attainder of felony, where the 
free land was holden of a subj but only in detestation of 
the crime; wt peena ad paicos, Metus ad omnes perveniat; to 

rostrate the outa to extirpate the gardens, to eradicate 
his wood, and to plow up the meadows of the felon: for 
saving whereof, and pro bono publico, the lords, of whom the 
lands were holden, were contented to yield the lands to the 
king for a year and a day ; and therefore not only the waste 
was justly omitted out of this chapter of Magna Charta, but 
thereby it was enacted, that after the year and day the land 
should be rendered to the lord of the fee, after which no 
waste could be done. 2 Inst. 87. 

And where the treatise of Prarogativa Regis, made in 17 
Edw, 2, says, Et postquam Dominus Rew hates annum, 
diem, et vastum, tunc reddatur tenementum illud capitali do- 
mino feodi illius, nisi prius faciat finem pro anno, die, et vasto ; 
this is so to be expounded, that forasmuch as it appears in 
the said old books, that the officers and ministers did demand 
both for the waste and for year and day, that came in liew 
thereof, therefore this treatise named both, not that both 
were due, but that a reasonable fine might be paid for all 
that which the king might lawfully claim. But if this act of 
17 Edw, 2. were against this branch of Magna Charta, then it 
was repealed by the act of 42 Edw. 2. c. 1; 2 Inst, 37; 2 
Hawk. P. C. cap. 49. § 8. 

Hereby (says Coke) it appears how necessary the readin, 
ancient authors is for understanding of ancient statutes, An 
out of these old books you may observe, that when any thin, 
is given to the king in lieu or satisfaction of any ancient 
right of his crown, when once he is in possession of the new 
reecompence, and the same in charge, his officers and mi- 
nisters will, many times, demand the old also, which may 
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turn to great prejudice, if it be not duly and discreetly pre- 
vented. 2 Inst. 37. 

If there were lord, mesne, and tenant, and the mesne was 
attainted of felony, the lord paramount should have the mes- 
nalty presently ; for this prerogative belonging to the king 
extended only to the land, which might be wasted, in lieu 
whereof the year and day was granted, 2 Inst. 37. And 
this is to be understood when a tenant in fee simple was at- 
tainted; for when’ tenant in tail, or tenant for life, was 
attainted, there the king should have the profits of the lands 
during the life of tenant in tail, or of the tenant for life. 2 
Inst..37. 

That be Convict.) Here convict, in a large sense, was 
taken for attincti: for the nature and true sense of both these 
words, see the first part of the Institutes; and likewise for 
this word felony there. 2 Inst. 37; and see Aitainder. 

Of Felony.| Must be understood of all manner of felonies 
punished by death, and not of petit larceny, (now abolished, ) 
which notwithstanding was felony. 2 Jnst. 38. If lord and 
tenant were, and the tenant was attainted of felony, and the 
king has annum, diem et vastum; yet if the lord entered with- 
out due process, and the writ sued to the escheator, the land 
should be re-seised, and he should answer for the mesne is- 
sues and profits. Br. Re-Seiser, pl, 36, cites Edw. 2; and 
Fitz, Traverse, 48. 

‘Tenant by copy of court roll by the verge in ancient de- 
mesne committed felony, and was attainted of it, and annum, 
diem, et vastum, was awarded for the king; and the reason 
seems to be, inasmuch as frank-tenants in ancient demesne 
have no other evidence but copies of court-rolls; for other- 
wise it seems to be of a mere copyholder out of ancient de- 
mesne for other frank-tenement, Br. Tenant per Copie, 8c. 
cites 3 Edw. 3, See Copyhold, Forfeiture. 

A man was outlawed of felony, and aliened his land to 
J. N., on which scire facias issued against him, who came 
and would have traversed the felony: and the court doubted 
if he might traverse it, by reason that he is a stranger to the 
record; but per Pigot, by 7 Edm. 4. c. 2. he cannot traverse 
it in case of felony, being a stranger to the record; contra 
in case of trespass; on which it was prayed for the king, that 
year, day, and waste, be adjudged for the king immediately, 
and so it was immediately from that day till a year and a 
day next after: quod nota, Quære, if the king might take 
the year and the day at what time he pleased; it seems he 
could not. Br, Corone, pl. 204, cites 49 As See Inquest 
of Offic 

The king should have the first year and day and waste of 
the land of him who was attainted of felony, which came 
after the attainder, and whosoever took the profits that year 
should answer the profits to the king; per Fitzherbert. But 
it seems that this is to be understood after office found, or 
that the inquest which attainted him found also what lands 
he had at the time of the felony committed, or after. And 
in the case above, of 49 Ass. 2, the outlawry of felony was 18 
Edw, 3. and writ issued to the coroners to inquire of his 

foods, lands, and tenements, 48 Edw. 3; which returned 
that he had land, and aliened to J. N. after the outlawry ; 
and upon this scire facias issued against J, N., who came 
and would have traversed the felony; and the year and day 
was awarded to the king with the waste. And so it seems 
that the king could not take it, unless after office, which was 
thirty years after, as there. 
found, he who received the profits the first year after the 
felony should not be charged? It seems he should per Fitzh. 
above. Quære the experience thereof in B. R.? Br. Corone, 
pl. 207, cites F. N. B. fol. 144, See Inquest of Office. 

This prerogative of the king is now abolished by the 54 





























Geo. 3. ©, 145, which enacts that no future attainder for | cance.” 


But quere, if upon the office | 
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felony, except in cases of high treason, or murder, shall ex- 
tend to the disinheriting of any heir, or to the prejudice of 
the right or title of any person, other than the right or title 
of the offender during his life. 

Year-Booxs. Reports, in a regular series, from the rei 
of King Edward IL., inclusive, to the time of Henry VIII, 
which were taken by the prothonotaries, or chief scribes of 
the court, at the expense of the crown, and published annu- 
ally; whence they are known under the denomination of the 
Year-Books. Sée Law-Books. 

Years, Estates for, See Lease. 

YEMAN, or YEOMAN, or YOMAN. A derivative of 
the Saxon, geman, i. e. communis. 

These Camden in his Britannia placeth next in order to 
gentlemen, calling them ingenuos; whose opinion the statute 
affirms, anno 6 Rich. 2. c, 4, and 20 Rich, 2. c. 2. Sir Thomas 
Smith, in his Republ, Anglorum, 1.1. c. 23, calls him a yeoman, 
whom our law calls legalem hominem, which (says he) is in 
the English a freeborn man, that may dispend of his own 
freeland in yearly revenues to the sum of forty shillings ster- 
ling. Verstegan, in his Restitution of decayed Intelligence, 
c. 10, writes, that gemen among the ancient Teutonics, and 
gemein among the modern, signifies as much as common; and 
the letter g being turned into y, is written yemen, which also 
signifies a commoner, See Precedence. ` 

Yeoman also signifies an officer of the king’s house, in the 
middle place between the serjeant and the groom ; as yeoman 
of the chandry, yeoman of the scullery, stat. Antiq, 33 Hen, 
8. c. 13. Yeoman of the crown, stat, Antig. 3 Eliz. 4, 5. 
The word youngmen is used for yeomen, in the 33 Hen. 8. 
c. 10, Cowell, 

YEME., An ancient corruption of Hieme, Winter. Cowell, 

YEOMEN or tue Kıxo’s Guann, were first established 
by King Henry VII 4 See Soldiers. 

YEOMANRY. See Volunteers. 

YEONOMUS, economus ; an advocate, patron, or de- 
fender. Vit, Abbat, §. Abbani. 

YEVEN, or YEOVEN. Given; dated. Cowell. 

YEW. Said to be derived from the Greek mro, to hurt, 
probably because, before the invention of guns, our ancestors 
made bows with this wood, with which they annoyed their 
enemies; and therefore they took care to plant the trees in 
the church-yards, where they might be often seen and pre- 
served by the people. Minscheu. 

YIELDING asp PAYING, reddendo and solvendo.) 
Comes from the Saxon geldan and gildan; and in Domesday, 
gildare is frequently used for solvere, reddere, the Saxon g 
being often turned into y. See Deed. 

YINGMAN. Mentioned in the laws of King Hen. 1. c. 
15, Spelman thinks this may be a mistake for Inglishman, or, 
as we now say, Englishman: but perhaps the yingmen were 
rather youngmen, printed for yeoman and yemen, in 33 
Hen. 8. c. 10. 

YOKELET, Sax, jocelet,| A little farm, &c. in some 
parts of Kent, so called from its requiring but a yoke of oxen 
to till it, Sax. Dict. 

YORK, Custom of. See Executor, V. 
Yous-Burprxs Company, A corporation or compan 
erected by statute for raising Thames water in York-Build- 
ings, and dissolved by the 10 Geo. 4. c. xxviii. a private act, 

YULE. In the north of England, the country people call 
the feast of the nativity of our Lord by the name of Yule, 
which is the proper Scotch word for Christmas; and the 
sports used at Christmas, here called Christmas Gambols, in 
Scotland they term Yule Games. The 1 Geo. 1. c. 8. was 
made for the repeal of an act, passed in the parliament of 
Scotland, intituled “ An Act for discharging the Yule Va- 
See Gule. 
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‘ABOLUS, i. e. Diabolus, as used in many old writers, 
i ‘in Leg, Monach, Hydens. c. 4; Orderic. 
Vitalis, e, 


ALA, i. e. incendium; from whence we derive the Eng- 
lish word zeal. 

ZANT-KILLOW. A measure containing six English 
bushels. 

ZATOVIN. Satin or fine silk. Mon. Ang. iii. 177. 

‘ZEALOT, Zelotes.) Ts for the most part taken in pejorem 
sensum; as when a separatist, or schismatic from the church 
wth is termed a zealot or fanatic, 
- ZETA. ' A room kept warm like a stove; a withdrawing 
chamber with pipes conveyed along in the walls, to receive 
from below either the cool air in the summer, or the heat of 
fire, &c. in winter: it is called by our English historians a 





ZYT 
dining-room, or parlour, Osborn vita 8. Blphegi apud Whar- 
ton; Mon. ii. 127. 

ZODIAC, Zodiacus.) An imaginary circle'in the heavens, 
containing the twelve signs through which ‘the sun passes 
every year. Litt. 

ZUČHE, zucheus, stirps siccus et aridus.) A withered 
or dry stock of a tree. See Placit. Forest in'Com. Nott. 
de Anno $ Hen. 3. where it seems a writ of ad quod damnum 
issued, on granting of zuches or dead wood in a forest, &c, 





Spelm. 
ZYGOSTATES, liprimens.] The clerk of the market,'to 
see to weights. Spelm. 
ZYTHUM. A drink made of corn, used by the old 
Gauls; so called from the seething or boiling ii, whence 
cyder had itsiname, Spelm. 





ADDENDA ET CORRIGENDA 


IN THE SECOND VOLUME. 





LEGACY. See Executor, in the Appendix to the first 
volume. 

LONGITUDE, The statutes, offering rewards for the 
discovery of the longitude at sea, have been repealed, See 
North West Passage. ` 

MILITIA. So much of the 43 Geo. 3. c. 47. as requires 
relief to be given to the wives and children of substitutes, hired 
men, or volunteers of militia, is repealed by the recent act for 
the amendment of the Poor Laws (4 & 5 Wm, 4. ¢. 76.8 60.) 

OATHS. By an act sed in the present sessions of 
parliament (5 Wm, 4. c. 8.) for “ the more effectual abolition 
of oaths and affirmations taken and made in various depart- 
ments of the state, and to substitute declarations in lieu 
thereof; and for the more entire suppression of voluntary 
and extra judicial oaths and affidavits,” it is enacted, that in 
any case where, by acts made or to be made relating to the 
revenues of ctistoms or excise, the post office, the office of 
stamps and taxes, the office of woods and forests, land reve- 
nues, works and buildings, the army pay office, the office of 
the treasurer of the navy or of the treasurer of the ordnance, 
his majesty's treasury, Chelsea Hospital, Greenwich Hospital, 
the board of trade, or any of the offices of his majesty’s 
principal secretaries of state, the office for auditing the public 
accounts, or any office under the control, direction, or super- 
intendence of the lords commissioners of his majesty’s trea- 
sury, any oath, solemn affirmation, or affidavit might, but for 
the passing of the act, be required to be taken or made, 
the lords commissioners of his majesty’s treasury or any 
three of them, by writing under their hands and seals, may 
substitute a declaration to the same effect as the oath, &c.; 
and the person who might under the acts oe the same 
be required to take or make such oath, &e, shall, in presence 
of the commissioners, collector, other officer or person em- 
powered to administer such oath, &c. make and subscribe 
such declaration, and every such commissioner, &e. is thereby 
empowered and required to administer the same accordingly. 

y § 2. the substitution of such declaration is to be pub- 
lished in the Gazette; and after twenty-one days from the 
date thereof the provisions of the act are to apply. And 
(§ 3.) after the said twenty-one days, no oath is to be admi- 
nistered, in lieu of which a declaration has been directed, 

By § 4. in cases of false declarations in matters relating to 
the customs, excise, stamps, and taxes, or post office, an ad~ 
ditional penalty of 1002. shall be inflicted. 

By § 5. the oath of allegiance is still to be required in all 
cases. 

§ 6. Provided also, that nothing in the act shall extend to 
any oath, solemn affirmation, or affidavit, in any judicial pro- 
ceeding in any court of justice, or in any proceeding by way 
of summary conviction before justices of the peace. 

By § 7. the universities of Oxford and Cambridge, and 
other bodies corporate and politic, may substitute a declara- 
tion in lieu of an oath. 

By § 8. the churchwarden's and sidesman's oaths are 
abolished, and declarations are to be made in lieu thereof. 

§ 9. A declaration is to be substituted for an oath by per- 
sons acting in turnpike trusts, 





























§ 10. A declaration is substituted for the affidavit hereto- 
fore required on taking out a patent, 

§ 11. A declaration is substituted for oaths and affidavits 
required by acts as to pawnbrokers. And the penalties as 
to such oaths, &c. are to apply to declarations, 

By § 12. after reciting that “a practice wholly contrary to 
the policy of the law has been permitted to prevail, of admi- 
nistering and receiving oaths and affidavits voluntarily taken 
and made in matters not the subject of any judicial inquiry, 
nor in any wise pending or at issue before the justice of the 

eace or other person by whom such oaths or affidavits 
have been administered or received: And “ doubts have 
arisen whether or not such proceeding is illegal;” it is 
enacted, that it shall not be lawful for any justice of the 
peace or other person to administer or to receive any oath, 
affidavit, or solemn affirmation, touching any matter or thing 
whereof such justice, &e. hath not jurisdiction or cognizance 
by some statute: provided, that nothing therein contained 
shall extend to any oath, affidavit, or solemn affirmation be- 
fore any justice in any matter or thing touching the preser- 
vation of the peace, or the prosecution, trial, or punishment 
of offences. 

By § 18. the fees due on oaths are payable on declara- 
tions substituted in lieu thereof, 

By § 14. persons making false declarations are declared 
guilty of a misdemeanor, and are punishable as for perjury. 

PARCENERS. The writ of partition is abolished by the 
3&4 Wm. 4. c. 27. § 36. 

PARLIAMENT. A bill is now before the House of 
Commons for amending the clauses of the Reform Act, res 
lative to the registration, &c. of the electors. Another bill 
has also been introduced to limit the time of taking the poll 
to one day. There is also a measure pending for the more 
effectual prevention of bribery. 

PARTITIONE FACIENDA. See ante, Parceners. 

PATENTS. A bill has been introduced into the House 
of Lords by Lord Brougham for the amendment of the law 
relating to patents. 

POOR, IV. The statute of the 59 Geo. 3, c. 12. relative 
to the removal of poor persons born in Scotland, &e. is su- 
perseded by a recent statute, which will be found under tite 
Vagrants. 

ORTS. | By the last act for the general regulation of the 
customs (3 & 4 Wm. 4. c. 52. § 189.) his majesty by his 
commission out of the Court of Exchequer, from’ time to 
time, may appoint any port, haven, or creek, in the United 
Kingdom, or in the Isle of Man, and set out the limits there- 
of, and appoint the proper places within the same to be legal 
quays for the lading and unlading of goods, and declare that 
any place set out by such authority shall no longer be a legal 
quay, and appoint any new place within any port to be a 
legal quay, 
that all ports, &c. and the limits thereof, and all legal 
quays, appointed and existing at the commencement of the 
act under any law till then in force, shall continue to be such 
ports, &c, as if set out under the act, 

















or the lading and unlading of goods. Provided * 













ERRATA 
IN THE SECOND VOLUME. 
i 


(AnRIAGE.—For the “3 & 4 Wm, 4, c, 112," read “ c, 102." z 
_ Newsrarers.—Instead of “ 5007.” read “ 100/." as the penalty i 
Nor Gurmry ix Civ, Actions.—For “ indictment” read “ indu 
Porsce.—For the “ 3 & 4 Wm. 4. c, 49," read “c, 19,” 
Rarv.—12th line from the bottom of the first Page of the title, for “ has” read “ had.” 
Rear Esrare.—8d line from the end, for “ real” read “ legal.” 

 Sramr Duries.—Last line but one, for “ board” read “boards.” 


F ‘Tam, IV, —9th line from the bottom of the 2d page, for “ verity” read “ entry,” 
Usury. Third paragraph, 6th line, for “on dum tamen” read “or dum tamen.” 





by the 38 Geo, 3, e, 78. 
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